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DOMINION LAW REPORTS
Re I I Y

British Columbia Court of Appeal, Macdonald, CJ.A., Irving, and 
Galliher, J J.A. June 28, 1012.

1. Tbvstb (8 II A—11)—Who may bb appointed tbubteb—Cehtui que
TBU8T.

A erstui que trust may lie one of the trustees of nn estate in whom 
the fee is vested, without his equitable estate necessarily being merged 
in the legal estate held by him qua trustee.

(Lewin on Trusts, 12th ed., 636, referred to.]
Wiij.h (6 III <1 2—120)—Devine to husband—Like estate—Tbubteeb’

1-0WEB TO HEM.—INCOME.
An equitable estate only is vested in a husband by a devise to him 

for life of the use of real property of which he, ami others, were made 
trustees, clothed with power to sell it at discretion, and directed to 
invest the proceeds, particularly where, in the event of the projicrty 
living sold during the lifetime of the husband, there was n direction 
to pay the income therefrom to him for life, and after his death to 
a daughter for her life, with remainder to her children, ami the 
trustees were further directed, in the event of the property not lieing 
sold during the lifetime of the htisliaml. to sell it at his death and to 
invest the proceeds and pay the income therefrom to designated legatees, 
since the powers and duties imposed upon the trustees made it con­
venient, if not necessary, that they should hold the legal estate.

[Bichardson V. Harrison, 10 Q.B.D. 85, referred to.]
3. Wills (§ III B—81)—Description of henefhtarikn—Meaning of

IIEIBH—KkTATK IN FEE SIMPLE IN REMAINIIER—KhTATE TAIL.
In a devise of the use of real property to the testator’s husband 

for life, with remainder to his heirs, with the exception of an interest 
of the value of $6,000 therein, which, at the death of the husband, 
was devised to a daughter for life, with remainder to her children, 
the word “heirs” means general heirs, and the husband under the 
devise took a life estate only in the $6.000 interest, while he took 
in remainder an estate in fee simple in the property, and the daughter 
took an estate tail expectant in such $6,000 interest.

4. Wills (9 III C5 5—140)—Devise of income upon death of life ten­
ant—Remainder TO DEVISEE'S CHILDREN—I’URCIIA8EBH.

Where, upon the death of a life tenant, the Income of a fund was 
payable to a child of a testator for life, with remainder of the corpus 
to her children, the latter take as purchasers.

[Shelley's Case, 1 Rep. 88, specially referred to.]
•*. Wiij.h (8 III L—ltMl)—Construction—Gift modified by subsequent 

cl vi se—Inconsistent clauses.
Where a testamentary gift is modified by a subsequent clause of a 

will, or is in conflict therewith, the latter clause controls.
| Jarman on Wills, 6th ed., 565, and Constable v. Bull, 3 DeG. & S. 

ill. referred to. |
Wills (8 III G 7—150)—Direction for bale iiy trustées—Invebt- 

MENT OF PROCEEDS—“PROCEEDS” OF INVESTMENT—INCOME—IN­
TENTION.

Where a testator directed that upon the sale of land by his testa­
mentary trustees they should invest the proceeds, and that the “pro­
ceeds" of the investment should lie paid to designated persons, the 
word “proceeds” will lie construed us meaning income, since such 

I I oslj till' lilt* lit of till- testator.
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7. Wills (gill A—70)—Bequeht ok crockedm of investment—Implied
GIFT OF CORPUS.

An absolute gift, by In-quest of the proceeds of an investment will 
constitute a gift by implication of the corpus, where the will clearh 
shews that such was the testator's intention.

8. Wills (§111112 12.1) Devise to iu’hiiaxd for life?—Income from
PART TO DAUGHTER—AFTER DEATH OK DAUGHTER DIRECTION TO HEI.I
—Division among children—Fee simple.

Where a devise gave the use of real estate to the husband of the 
testator for life, and at his death the income from a #0.000 interest 
to a daughter, and further provided that upon the death of the latter 
the property should lie sold and the proceeds divided among liei 
children, the devisees or heirs of the husband, upon his death, will 
take a fee simple estate in bis interest in the projierty, which by tin 
death of the daughter will be divested in favour of her children.

This is an appeal from the judgment of Murphy. J.f ou an 
application before him for the opinion of the Court upon the 
construction of the will of Matilda Ley. deceased. By her said 
will she devised lot No. 10:—

To mv trustees and direct that my trustees preserve the same to 
the u<e of my husband (John II. Ley) during bis life and thereafter 
to the use of my daughter Annie Crowston. wife of Alexander Crow- 
ton. in a $(1.000 interest, the property to lie valuated and the intere-t 
ascertained by mv said trustees during her life, remainder to the heirs 
of her body and the balance of remaining interest in said property 
to the use of the heirs of the said John II. Ley until such time as 
my trustees or the survivor of them shall sell the said property which 
they shall be at lllierty to do at any time as they think advisable. 1 
direct that my trustees shall invest the proceeds . . . The proceed* 
of any such investment to lie paid or held by the said John II. Lev or 
the said Annie Crowston or the heirs of her body or the heirs of tin- 
said John H. Ley as such may lie ascertained by my said trustees.

I direct that thereupon my trustees shall pay the proceeds of such 
investments to my said husband John II. Ley during his life ami after 
his death to pay such proceeds to my said daughter Annie Crowston 
during her lifetime, and at her death to pay the proceeds thereof 
equally divided to the children of the said Annie Crowston share and 
share alike.

Should the said lands ami premises lie retained by my trustees a* 
aforesaid at the death of my husband ami my said daughter then 1 
direct that my surviving trustees shall forthwith sell the said property 
and convert the same into money ami to invest the same and pay tli«- 
income thereof to my said daughter's children until the youngest of 
such children comes of age, thereupon I direct that my trustees shall 
realise upon such investments and divide the proceeds thereof share 
and share alike among the children of my said daughter Annie 
Crowston.

The appeal was allowed.
C. Killam, for
D. Armour, form
./. L. (i. Abbott, for official guardian

^044
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Macdonald, C.J.A.:—Tin» learned trial Judge was of 
opinion that the rule in Slulhtf's Case, 1 Rep. 88,# does not ap­
ply to the gift to the husband. He thought that be­
cause the husband is one of the trustees to whom the 
legal estate is devised, his life estate therefore, must 
be a legal one, while that limited to his heirs is an 
equitable one. It is not without hesitation that I have come 
to the conclusion that the life estate of the husband is an equit­
able one. That hesitation is not because of the devise of the legal 
estate to the husband as one of the trustees, as I think a cestui 
que trust may be made one of the trustees without thereby 
merging his equitable estate in the legal estate held qua trustee. 
There was not a union of two estates in the same person in the 
same right : Le win on Trusts, 12th ed., 936. My doubt was rather 
as to whether the devise being for the use of the husband that 
use was not immediately executed in him upon the death of the 
testratrix so as to make his life estate a legal one wholly without 
reference to his being one of the trustees. Had there been no 
powers and duties vested in the trustees which would make it 
convenient, if not necessary, that they should continue to hold 
the legal estate, the use could properly be considered as executed 
in J. II. Ley, but having regard to the power of sale and the 
directions respecting the investment of the proceeds and dis­
position of the income which might, in the discretion of the 
trustees, be exercised in the husband’s lifetime, as well as after 
his death, coupled with the trusts in favour of the daughter and 
her children, which trusts to be properly executed require that 
the legal estate should be vested in the trustees, and there being 
no re-devise or re-devises to the trustees in the will, I think the 
intention was that the legal estate should continue in them: 
Jtichardson v. Harrison, 16 Q.B.D. 85, and in this view it follows 
that the life estate of the husband was an equitable one, as was 
also the limitation to his heirs.

But apart from this rule, the learned Judge held that the 
word “heirs” was used in this will not in its strict legal sense, 
but as denoting a particular person or class of persons, I cannot 
find anything in the will to support this view. To my mind 
there is nothing to indicate any particular person or class as dis­
tinguished from the heirs general of the husband. In this view 
of the case it follows that under the first uses declared in the 
will, the husband took a life estate in .lie “$6,000 interest” and 
the fee simple in the balance, and that Annie Crowston took an 
• state tail expectant on the death of her father in the $6,000 
interest.

•An exhaustive explanation of the “Rule in Shelley’s case," and a re- 
"f the English and American authorities u|>on that subject, will Ik* 

found in Vol. 29, L.R.A. ( X.S. ), pp. 903-1170.

B. C.

C. A. 
1912

Macdonald,
C.J.A.
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But these estates were subject to be divested by one of two 
alternative executory gifts. The first, in case of the sale of the 
property before the death of the husband and daughter, in which 
event, as I read the will, the husband’s estate would be cut 
down to one for life in the whole property, Annie Crowston 
would take the whole for life, after the death of her father, with 
remainder to her children as purchasers. To arrive at this re­
sult, two repugnant clauses in the will must be considered, and 
the true intention of the testratrix arrived at.

The first directs that upon such a sale and investment:—
The proceed# of #uch investment (are) to he paid or held by the 

said John H. Ley or the said Annie Crowston or the heirs of her body, 
or the heir# of the said John H. Ley, ns their interest may be ascer­
tained by my said trustees.

If this stood alone I should have no hesitation in considering 
it as continuing the previous estates, but it is followed by a clear 
and imperative direction which alters the previous gifts, and be­
ing posterior to the clause quoted above which conflicts with it. 
must be held to modify the earlier directions, in the manner 
above stated. In Jarman on Wills, 6th ed., at p. 565, it is said 
that :—

It has liccomo an established rule in the construction of wills that 
where two clause# or gifts are irreconcilable so that they cannot 
possibly stand together, the clause or gift which is posterior in local 
position shall prevail, the subsequent words being considered to de 
note a subsequent intention.

For instance, if a testator in one part of his will gives to a person 
an estate of inheritance in lands or an absolute interest in personalty, 
and in a subsequent passage unequivocally shews that he means the 
devisee or legatee to take a life interest only, the prior gift is re- 
stricted accordingly.

Sec also Contfablr v. Bull 3 DeO. & S. 411, 18 L.J. Ch. 302. 
13 Jur. 619, and other authorities cited in support of that state 
ment.

The testatrix directs payment, of the “proeeeds” of the in­
vestments, to the life tenants when it is obvious that she used that 
word in the sense of ineome, and used the same word in the 
grant to the children, but it does not matter whether she used it 
in the latter case in its proper sense or as meaning income, be­
cause an absolute gift of the ineome in cireumstanees like the 
present is by implication a gift of the corpus, whether the income 
be derived from land or personalty: Jarman on Wills. 6th ed.. 
pp. 1185 and 1297.

The other alternative executory devises arise only in case the 
property should remain unsold at the death of the husband and 
daughter, and he being dead, it now means at the daughterV

—
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death. In that event no difficulty arises. Up to that time the 
husband’s heirs or devisees retained their interest in fee, and 
Annie Crowston her estate tail. Thereafter those interests are 
divested by the devises which then take effect in favour of the 
children of Annie Crowston.

Irving, J.A. :—I concur. irrins. j.a.

GaLLIIIER, J.A. :—I concur. Gslliher. J.A.

B. C.

C. A. 
1912

Re Lev.

Appeal allowed.

VANBUSKIRK v. McDERMOTT. N. S

Nova Scotia Supreme Court, Russell, Drysdalc and Ritchie, JJ. S. C.
May 10, 1912. l012

1. Estoppel (§ III J—125)—Grantee under quit claim deed—Right in m "
RESPECT TO WABRASTY IX PRIOR DEED. -Mn.V "

Where the plaintHY. after the death of one from whom lie obtained 
title to land, with warranty, discovered that the grantor had only a lift- 
interest and a mortgagee's title thereto, and informed the executrix, as 
well as the remainder men, that he had a right of action against them 
on the warranty, but that rather than have ditlicultv he would give them 
$250 for a quit-claim deed of their interest in the land, which was 
refused, but subsequently, upon the plaintiff threatening to foreclose 
the mortgage and bring an action against them on the warranty, they 
executed and delivered him such deed upon the payment of $5*00, the 
plaintiff not suggesting that he reserved or intended to reserve any 
further claim against them, he cannot subsequently maintain an 
action against them on the warranty.

2. Appeal (8IIIF—98)—Extension of time—Review of on appeal of
MAIN ACTION.

Where notice was not given in proper time of an appeal from 
an order of a Judge in Chambers extending the time to appeal from 
the judgment at the trial, and no appeal was specially taken from 
such order, the Court hearing the principal appeal will not review the 
propriety of the extension order upon an objection that the principal 
appeal, apart from such order, is made too late. (Per Drysdale, J.)

[Bclden v. Freeman, 21 N.S.R. 100, specially referred to.]
Appeal ( 5 VIIII—340)—Appeal from trial judgment—Interlocu­

tory ORDERS NOT SPECIALLY APPEALED FROM.
An appeal from the trial judgment does not reopen interlocutory 

orders based on material that could not be before the trial Judge.
(Per Drysdale, J.)

[Compare Windsor, Essex and LJJ.R. Co. v. Xcllcs (No. 1), 1 D.L.R.
150, 150; Windsor, Essex and L&.R. Co. v. Xelles (No. 2), 1 D.L.R.
309, and Xcllcs v. llcsscltine; Windsor, Essex ami L.8.R. Co. v. Xcllcs 
(No. 3), 2 D.L.R. 732.]

Appeal from the judgment of Meagher, J.. in favour of "ta'ement 
plaintiff in an action to reeover damages for breach of warranty 
of title. The judgment appealed from proceeded on the ground 
that plaintiff was deceived by defendant’s testatrix in connection 
with the purchase of the land in question, and had a clear right
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Argument

of action, and the proof to deprive him of it should be dear 
and definite.

The defendant’s appeal was allowed and the action dismissed 
with costs.

Plaintiff obtained a deed of land with a warranty of title 
from defendant's testatrix, who had only title as mortgagee and 
u life estate, the remainder being in defendant and her sister. 
Plaintiff with full knowledge of his rights threatened action on 
the warranty, but “rather than go to trouble” offered to pay 
the sum of $250 to defendant and her sister on condition that 
they would execute a quit claim deed. Defendant made a coun­
ter-offer to execute the deed asked for upon payment by plaintiff 
of the sum of .$500. This offer was accepted by plaintiff and 
the deed was thereupon executed and delivered and the money 
paid.

March 18, 11)12. Mcllisk, K.C., in support of appeal:— 
Plaintiff forced defendants to sign the quit claim deed by threat­
ening them with an action on the warranty in the deed from 
their mother, lie offered them $250 to release their interest, 
which they refused, saying that they would not take less than 
$500. T ii amount plaintiff paid and after obtaining the quit 
claim de from defendants sued upon the warranty in their 
mother’s deed.

F. L. Milner, contra.:—Defendants are too late in bringing 
their appeal : Bel den v. Freeman, 21 N.S.R. 10(1, 111); In re Coles. 
[1907] 1 K.B. 1 ; The Cratia, 28 Times L.R. 49. Plaintiff offered 
the $250, saying that was all he would give, and the inference 
was that lie would sue on the warranty if lie had to go higher 
than that: Baron v. Baron, 2 Jones (Irish Reports) 220; Barton 
v. Bank of X. S. Wales, 15 A.C. 379. The question in this case 
is one of fact, and the learned trial Judge has found in our 
favour.

Mellish, K.C., replied.
Drysdale, J. :—The defendant is devisee and executrix under 

the will of Catherine McDermott deceased. It seems that Cath­
erine McDermott in her lifetime sold a piece of real estate t" 
plaintiff, giving him a conveyance containing a warranty of titL 
In fact, she had only a mortgagee’s title and a life interest, tie* 
remainder on expiration of her life interest lieing vested in lu 
daughters, the defendant and her sister Minnie.

After the death of Catherine McDermott, the plaintiff, being 
about to sell the real estate, so purchased by him, discovered th- 
defect in his title, and he thereupon proceeded to Sydney. N.S.. 
where defendant and her sister reside, with the object of per­
fecting his title, taking a solicitor, Mr. Carter, with him. Inter­
views were had with defendant’s sister and her husband and 
also with defendant’s solicitor. Nothing definite came from the

■■■
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verbal negotiations in Sydney at that time. The plaintiff then 
informed defendant that he had an aetion on the warranty, and 
unless he got a deed from defendant and her sister he would 
put the claim in force, and defendant’s solicitor seems to have 
been suggesting a claim defendant had on account of some deal­
ings between her mother and plaintiff. Nothing was accomplish­
ed in Sydney, and plaintiff and his solicitor returned home to 
Moncton. From this time on the dealings and transactions are 
disclosed in correspondence between the parties. It opens with 
a letter from defendant's solicitor under date of June 1st, setting 
up a claim by defendant against plaintiff by reason of some 
alleged dealings with defendant's mother and offering to execute 
a quit claim deed if plaintiff was willing to pay a decent sum, 
and suggesting $1,000 as the amount. To this plaintiff's solicitor 
replied by wire under date of June 3rd as follows:—

Vnnbuskirk will give *250. That is his limit.

This wire was followed by a letter from Carter, the solicitor, 
in which he says plaintiff positively will not increase his offer 
above $250, and stating further :—

I presume wo will have to take action by foreclosing the mortgage
ami on the warranty contained in the late Mrs. McDermott’s deed.

This was followed by a wire from Carter to defendant's soli­
citor under date of 6th June, in words as follows :—

Vanbuskirk refuses to advance on offer. If quit claim not for­
warded immediately his sale of projierty is off.

This was replied to by a letter from defendant’s solicitor 
under date of June 7th. in which he again sets up the Mrs. 
McDermott claim against plaintiff* and suggests an offer of $500 
on the part of plaintiff as reasonable. To this letter plaintiff’s 
solicitor replied by wire, “Will give the $500. Have quit claim 
executed, etc., etc.” I'nder date of June 16th this offer was 
accepted, a quit claim deed executed and duly forwarded attached 
to a draft for the amount named. The draft was paid by plain­
tiff' and the transaction apparently closed.

Since then, however, the plaintiff', notwithstanding the nego­
tiations referred to, asserts in this action that his claim on the 
warranty is still outstanding against defendant, and that he has 
a right to recover back from her the $500 so paid, as well as 
expenses.

1 think such a claim is not well founded. The plaintiff, with 
a full knowledge of his rights, was threatening action on the 
warranty and with full knowledge of rival claims urged by 
defendant, voluntarily offered $250 “rather than go to trouble,” 
as lie himself expresses it. He notifies defendant through his 
solicitor that if this offer of $250 is not accepted and a quit 
claim deed executed, action would be taken on the warranty.

7
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lie afterwards raises this offer to $500. It is accepted by de 
fendant and the quit claim deed executed, and all this without 
any suggestion that the plaintiff is reserving or intending any 
further claim on defendant. It was conceded, and properly so 
on the argument before us, that if defendant had accepted 
plaintiff’s offer of $250 no further action would lie, and I am 
unable to see how any action arises by reason of the mere fact 
that he saw fit to raise his offer from $250 to $500.

I am of opinion the plaintiff’s action herein fails, that the 
appeal ought to be allowed, and the action dismissed with costs.

It was urged before us on this argument that notwithstand 
ing the plaintiff was too late in serving a notice of appeal against 
the order of Mr. Justice Uralmm extending defendant’s time for 
appealing, and that there was no special appeal from that order 
before us, still it was open to plaintiff on this appeal to question 
the propriety of the said order of Mr. Justice Graham. Whilst 
an appeal from a trial Judge necessarily involves more than 
the mere decision of the case, and includes all rulings and order' 
made during the trial, I do not think it can be successfully 
argued that such an appeal opens up interlocutory orders based 
on material that could not be before the trial Judge, nor can it 
be said to open up orders made after the trial based on the 
special material that must have been before the Judge who 
granted the extension in this case, and which could not conn- 
before us except on a special appeal directed against such exten­
sion. B cl den v. Freeman, 21 N.S.R. 106, was cited as an auth­
ority for plaintiff’s contention in this regard, but I cannot so 
consider it.

Russell, J. :—The plaintiff’s own statement shews that the 
transaction began with a threat from him to enforce his war­
ranty if lie did not get a quit claim deed. He told one of the 
sisters that he had an action on the deed and that unless it was 
signed he would “put it into force.” Putting the same thing 
in another form, he told them he had a chance at the will, as he 
had a warranty deed from their mother. The argument for the 
defendant seems to be that while he used this leverage to secure 
a quit claim deed from the sisters for nothing, he was going to 
retain his action on the warranty if he had to pay for their title. 
Rut it was their title that was the only thing that constitut' d 
a breach of the warranty, and it is inconceivable that he was to 
pay them for that title and immediately recover back the value 
of it in an action. If this were really the legal effect of the 
transaction, it would be strong evidence in itself of such impo­
sition as would require very slight additional incidents to s.-t 
aside the transaction. But the case may not be sufficient for that 
as it stands and there was no necessity to invoke that remedy. 
The correspondence shews that the right of action on the war­
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runty was included in the settlement, or, rather, that one of the N. S. 
very purposes of the negotiations was to put an end to the right ^7 
of action. The sisters were claiming that the plaintiff had over- >

reached their mother when obtaining the deed of the property, -----
or in connection with the transfer. But for this they would Taxbuskibk 
apparently have been willing to part with their rights for McDermott.
nothing. They offer through their solicitor to take $1,000. His ----
solicitor replies:— RuwH.j.

Mr. Vanbuskirk positively will not increase his offer above *250. no 
I presume we will have to take action by foreclosing the mortgage and 
on the warranty contained in Mrs. McDermott’s deed.

I understood counsel to concede that if the $250 had been 
accepted it would have been a settlement of tin» whole matter.
Whether so or not, it scorns clear to me that this was what was 
meant and that the plaintiff could not, after the $250 had been 
accepted, have turned round and sued on the warranty. The 
offer was not accepted. On the following day a counter offer of 
$500 was made which the plaintiff immediately agri»ed to. There 
was no change whatever in the meantime of the basis of the nego­
tiations. It seems absolutely clear that the whole matter pro­
ceeded on the basis of a settlement of the plaintiff’s claim on 
the warranty, and it is the intention of the parties that must 
govern the agreement. It is a slight circumstance that the war­
ranty was not released, hut I do not regard the circumstance 
as important. I can easily imagine myself overlooking that 
formality. A solicitor might easily overlook it without being 
very dull.

ItiTcniE, J., concurred. Ritdu,.j.

Appeal allowed and action dismissed.

C0AFFEE v. THOMPSON. MAN
Manitoba King's Bench, Mathers, CJ.K.R. July 0, 1912.

1. Vendor and purchaser (§ IC—i:i«)—Right of purchaser to con- 1912
VEYANCE WITHOUT RESTRICTIONS—NON DISCLOSURE PRIOR TO AGREE- ------ -
ment. July 9.

One who agrees to purchase laml is not obliged to accept a con­
veyance containing building restrictions, where none were mentioned 
by the vendor prior to the making of the agreement of sale, and no 
restrictions were contained in the documents evidencing the agree-

The plaintiffs Coaffee and Martin brought this action for statem-nt 
specific performance of a contract of sale of property situate on 
Balmoral street close to Broadway, Winnipeg.

The defence set up was that it was a term of the agreement 
that no building erected on, or to be erected on, any part of the
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Thompson.

Statemnnt

Mather*. C.J.

land should be used for any other purpose than that of a private 
dwelling or apartment block, and that no building for use as a 
dwelling or apartment block should be erected nearer than 2-'> 
feet from the line dividing the lot from Balmoral street, and 
should be of not less than $11,000 value; and that plaintiffs had 
always refused to be bound by the terms of the agreement with 
regard to the building restrictions and had demanded from tin- 
defendants a conveyance without any restrictions whatever.

J. It. Coyne and S. K. Laidlaw, for the plaintiffs.
./. E. O'Connor, K.C., and IV. S. Morrissey, for the defend­

ants.
Mathers, C.J.K.B. :—Further consideration has but con 

firmed the impression I entertained at the trial that the plain­
tiffs are entitled to succeed. I find as a fact that the defendant 
did not stipulate for building restrictions until after he had 
agreed to sell the land in question to the plaintiffs. I cannot 
accept his explanation of the omission of all mention of restrn 
tions in the receipt which he gave for the deposit and which 
specified tin* other terms. He had the day before the sale quoted 
his price and terms to Liddle, his agent, without any mention 
of restrictions.

It was only after Liddle had closed a sale to the plaintiffs 
and accepted from them a deposit of $50, that the defendant for 
the first time told his agent that he did not want a garag 
work-shop or stable built on the land. He was then informed by 
Liddle that he had no authority to close with restrictions. After 
this he delivered a receipt written by himself embodying tin- 
terms of sale, but containing no allusion to restrictions. Tin- 
defendants were informed by Liddle what the defendant h a < ! 
said about a garage, workshop or stable and they assured him 
they had no intention of building such a structure. I am satis­
fied that up to this time nothing had lieen said about building 
hack from the street line. This claim was first put forward 
when the conveyance was tendered for execution, and was tlva 
too late.

As the plaintiffs were always willing to agree that a work­
shop, stable or public garage should not be erected on the land, 
although not bound to do so, there will be judgment for specific 
performance subject to restrictions as to these only, with eo>t< 
of suit.

Judgment for plaintiffs
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HEDDLE v. BANK OF HAMILTON.
I British Columbia Court of Appeal, Mavtlonaltl, CJ.A., Irving, Martin anti 

Galliher, JJ.A. June 4, 1912.

Fl.Mil It 18 I — 1 )—Wallet left in bank found and handed to ac­
cointant by clerk—Absence of claim ah lost property.

A wallet intentionally placed by one of a bank’s customers on a 
desk furnished for their use, and forgotten by him, is not lost within 
the meaning of the rule of law giving title to lost property to the 
tinder, and was under the protection of the bank, and a clerk of the 
bank who picked it up and at once turned it over to a superior officer 
of the bank without stating that he would claim it if the owner were 
not found, is not, as against the bank, entitled to the money in the 
wallet upon its remaining unclaimed for nearly four years.

[Ilnldlc v. Hank of Hamilton, 19 W.L.R .897, affirmed on appeal.]

Appeal by plaintiff from tlu* judgment at trial in favour 
I of defendant, Ilcddlc v. Hank of Hamilton, 19 XV.L.R. 897, by the 
I County Court of Victoria, Judge Grant presiding.

The appeal was dismissed.
The facts of this case were not in dispute. The plaintiff* was 

n clerk in the defendant's employ, and noticing a wallet on the 
I desk provided for the use of customers of the bank in that por­

tion of the bank premises used by customers, came from behind 
1 his desk, picked up the wallet, and found it contained $800 in 

money, which he counted and then had his count checked over 
by the accountant. He appears to have left the money with his 
superior as a matter of course, and without any statement that 
he would make claim to it as the finder, should the owner not 
be discovered. The defendant advertised for claimants, but none 
appeared. This occurrence was in November, 1907, and no claim* 
nut having appeared, this action was brought in October, 1911.

• There is evidence that perhaps as early as 1909 the plaintiff 
asserted his right to possession of the money. The learned County

■ Court Judge held that in these circumstances the wallet could 
J not be said to have been lost as that term is understood in law; 
I that it was intentionally placed on the desk by the owner and 
i forgotten ; and hence was within the defendant’s protection, or 

of its banking house, lie, therefore, dismissed
a the action.

•/. M. VricCp for plaintiff.
Douglas Armour, for defendant.

Macdonald, C.J.A.:—In Ilridgis v. Hawkcsworth, 21 L.J. 
*1? <•’. 15 Jurist, 1079, at p. 1082, Patteson, J., delivering the
judgment of the Court, and referring to notes picked up from

* the floor of a shop by a stranger, said:—

The notes never were in the custody of the defendant (the shop 
k«*e|«-r) nor within the protection of his house before they were found, 
ns they would have been if they hud been intentionally deposited there.

B. C.

C. A. 
1912

Statement

Macdonald,
C.J.A.

64
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B.C. There are no cases in our own or in the English Courts i >
c A indicate the character of the intentional deposit mentioned a box 
!912 but a number of such eases have been before the Courts in th
---- United States. The general result of these is stated in Cyc. vu

IIeudle p 539, quoted by the learned Judge:—
Hank ok 

Hamilton.

Macdonald,
C.J.A.

A thing voluntarily laid down and forgotten is not lost within the 
meaning of the rule giving the finder title to lost property, and the 
owner of a shop, bank or other place where the thing has been left is 
the proper custodian rather than the person who has happened to d. 
cover it, and rather than all other persons except the owner.

J think the fair presumption is that the wallet was intentionally 
placed on the desk by the owner of it while there on busines> 
with the bank ; that he forgot to pick it up, and while it is tru 
as evidenced by his not returning for it, that he appears nev« r 
to have afterwards recollected where he had placed it, yet in the 
lirst instance the placing of it upon the desk was his voluntary 
act, and any one seeing it there in a position which would rather 
rebut than suggest loss, ought to regard it as under the protec­
tion of the house. At all events, it seems to me that the plain­
tiff, a servant of the bank, seeing it there, should consider it to 
be within such protection, and I think it was his duty to hand 
it over to the custody of the proper officers of the defendant, us 
he did. The evidence of what he did at that time would bear 
the inference that he was acting, not as a stranger in the bank, 
but as one of its servants. He made no elaim to possession of 
the wallet. It was not he, but his superiors, who were at the 
expense of advertising the find, and I do not think that either 
the plaintiff or the defendant regarded the relationship between 
them as that of bailor and bailee.

I think, therefore, the appeal ought to be dismissed, but in 
the circumstances, and having regard to the somewhat doubtful 
question of law involved, I t ust the defendant will not ask for 
costs.

Irving, J.A.:—I would dismiss this appeal.
The ease of Bridges v. llaukcsworth, 21 L.J.Q.B. 75, 15 Jur 

1079, we are told stands by itself and on special grounds. It is 
rot necessary to re-state the facts of that case, but that decision 
is not an authority where the bankrotes have been left on a table 
or desk provided for the use of customers, and where the person 
picking them up was an employee of the bank.

The general principle as stated by Lord Russell in South Staf­
fordshire Water Co. v. Shannon, [1890, 2 Q.I3. 44, at p. 47. it 
in favour of the defendants. There can be no doubt that the 
manager of the bank had a power and intert to exclude unauth 
orised interference with any articles placed ’>pon the tables r 
desks in the bank building. In other words, articles left on the 
desks or tables are within the protection of the house.
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Mr. IIeddle does not give mueh information ns to the circum­
stances connected with the finding of this money.

He goes to work at 9 a.m. He found it before noon some 
time. He cannot remember whether or not there was any person 
in that part of the bank or not at the time he found it. It 
was on the round desk in the centre of the business part of the 
hank, lie was in his part of the bank when he saw it.

There must have been an interval between the time of first 
noticing the wallet and the time of picking it up, and during 
that interval it must have become apparent to Mr. IIeddle that 
the wallet was lost—if lost is the proper word to apply—other­
wise Mr. IIeddle would not have felt at liberty to walk out from 
his past and pick it up.

Now, during that interval, if some person—say a newsboy 
selling papers, or a beggar—some person whose appearance 
would in itself forbid the idea that he was the owner of the 
wallet—were to come into the bank, and after an interval pick 
up this wallet, would not Mr. IIeddle have said, “Leave that 
alone,” or reported the matter to the manager? I think he 
would. I think that would have been his duty, and that satisfies 
me that this wallet was under the protection of the house.

Holmes, in his work on Common Law, cites McEvoy v. 
Medina, 87 Am. Dee. 735, where it was held that a barber had a 
better right to a pocket book which had been left on the barber’s 
table than had the finder. The opinion pronounced by the Court 
is rather obscure, lint the learned author seems to think that the 
Court was of opinion that the barber had possession as soon as 
the owner left the shop.

Kincaid v. Eaton, 98 Mass. 139, is also cited by Holmes. Here 
again the language of the judgment is uncertain. It may be read 
as implying that what is called the public part of a bank is public 
only for certain specified purposes.

That is the ground that I would rest my decision on. For 
in my opinion one of the “s who is admitted for the purpose 
of doing business with the bank taking possession of an article 
which he finds on a bank counter, by so doing exceeds the right 
or privilege given to him.

B.C.
0. A. 
1912

Bank of 
Hamilton.

Martin, J.A. (oral):—I would dismiss the appeal. Martin,j.a.

Halliiier, J.A. (oral):—I agree entirely in the reasons so aaiuher.j.a. 

dearly and ably set out by the learned County Court Judge.
The appeal should be dismissed.

Appeal dismissed.

5
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MAN. TOWN v. KELLY.

Manitoba King's Bench. Trial before Prenderga»t, ./. June 15, 191J 
1,112 1. Pabtxebshii» (§ VI—29)—Accovxtixc. between pabtxebs—Acibeemknt

I —AS TO DISSOLUTION—ACTION TO WIND-UP.

In nn notion for winiling-up a partnership for n defined term, if 
it appears that, before the expiration of the term, the partners mutu­
ally agreed upon a dissolution, upon the terms that the defendant 
should take over the assets and liabilities, and should agree to em­
ploy the plaintiir as manager of the business, and that such agi...
ment was acted upon, the plaintiff cannot succeed, even though the 
parties did not finally agree as to all the assets, hut left the dis­
position of some of them to dc|»cnd upon the employment agreement.

2. Evidence ( 811 E 1—140)— Onus of siikwixu that pabtnebship at
WILL TEBMIXATED.

In an action for winding up a partnership, if the partnership U- 
at will, the onus is on the plaintiff to shew by what acts the partner­
ship was terminated.
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3. Evidence (8 11 El—140)—Continuance or pabtnebship fob mm

In an action for winding up a partnership made for a fixed term, 
the onus is u|x>n the defendant who sets up a dissolution by agreement 
during such term, to prove the same.

Statement The plaintiff brought this action to have dissolved and wound 
up a partnership formed between himself and the defendant 
under articles in writing dated June 15, 1907, for the purpose 
of carrying on business under the firm name of Kelly & Town, 
ns brick makers, at the city of St. Boniface.

The defence, while admitting that there was a partnership 
under the said agreement, was substantially to the effect that on 
May 5, 1910, when the three years’ term provided by the agree­
ment for the duration of the partnership lacked but a few weeks 
of completion, the parties agreed to end and did dissolve the 
same, the defendant taking over all the assets and assuming all 
the liabilities of the firm ; and that on that day the plaintiff Ik»- 

came and remained until December 1st, the defendant’s yard 
manager on a monthly salary with a certain additional remun­
eration based on the quantity and cost of bricks manufactured 
under his supervision during that time and a half interest in 
the balance of the wood on the plant after the season’s burning 
was over.

The action was dismissed.
J. C. Colliiuson, for plaintiff.
A. C. Galt, K.C., for defendant.
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Prendergast, J. :—It appears on the evidence that on April 
13, 1910, when the partnership was drawing to a close as stated, 
the defendant wrote to the plaintiff (Ex. 7) reminding him of 
the clause in the articles that in the event of dissolution either

tiff

'hall until the 1st 
manufacturing of 
making of the sn 
possible.



5 D.L.R.j Town v. Kelî.y. 15

tin- other partner, and asking him to consider what course he 
would take.

It appears that the plaintiff then asked Mr. Ferrise, the 
firm's bookkeeper, for a statement of the accounts to date. The 
books were apparently not in very good shape; but the state- 
mint which the plaintiff got. at all events satisfied him that the 
business had been run at a loss. It would also appear that he 
was very much in debt to the firm, as a note of some $14.000 
which he had put in the business at the start was only reduced 
at that time by some $4.000.

The parties met at the end of April with their minds well 
made up. as I find, to let the partnership expire by effluxion of 
the period provided for its duration, which would be but a few 
weeks later. I have no doubt that the parties then clearly inti­
mated that common intention to each other.

The winding-up, however, had yet to be effected, and the 
time of the year was almost come when operations with the large 
plant should be resumed. The defendant. g before him a 
written memorandum from which he says he read from time to 
time, then ) the plaintiff a verbal proposition to the effect
that the firm he wound up by his (the defendant’s) taking over 
the assets and assuming the liabilities, and that the plaintiff be­
come his manager until December following, on certain terms 
and conditions to be hereinafter stated. This was followed by 
considerable conversation in the course of which, it is alleged 
hv the defendant, the plaintiff acquiesced to the terms proposed. 
The plaintiff, however, suggested that the proposal be put in 
the definite form of an agreement.

A few days later, the defendant sent the plaintiff a draft of 
agreement (Ex. 2), dated May f>, 1910. The preamble is as 
follows :—

Whereas the partie* hereto are carrying on business at the City of 
Winni|ieg anil the Town of St. Boniface, in the Province of Manitoba, 
a* hrickmakers, iimler the name, style and firm of Kelly & Town, and 
are desirous of defining the term* upon which the said partnership 
shall lie dissolved;

And whereas the said firm is subject to certain liabilities and 
amongst its assets has a large quantity of cordwood available for 
the purpose of manufacturing brick, ami also certain plant, machinery, 
teams, etc.

The habrndum provides that the defendant is to take over 
all tlic assets and assume all the liabilities, and that the plain­
tiff

'hall until the 1st day of Decemlier, 1910, continue to superintend the 
manufacturing of brick for the said Thomas Kelly and that in the 
making of the said brick the said cordwood shall be used ns far as

MAN.

K. B. 
1012

l’rrndergMt, J.
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MAN. Then, the plaintiff's remuneration is in substance fixed as fol 
K B lows : a monthly salary of $150, and “on the assumption that
loi» the said Town shall manufacture Five Million (5,000.000) good
----  merchantable brick (which the said Town agrees to do), the

To”N said Town shall receive Five Thousand Dollars ($5,000.00) in
Keij.y. addition if the cost thereof to the said Kelly shall be the base

riniîîipn i Pr*ce Six Dollars ($fi.OO) per thousand”,—subject to the 
condition that he be entitled to an increase of $1,000, or subject 
to a deduction of $1,000 for every 50c. of increase or decrease 
of said base price of $6.00 per thousand, and to proportionate 
reductions and increases. There are also provisions to the effect 
that for every 1,000 brick burnt there shall be charged against 
the same for wood used, the sum of $2.50; that horses that are 
used are to be charged at the rate of $1.00 per head per day 
used, and that the wages of drivers shall also be charged against 
the brick making account at the amount paid out.

The last paragraph reads as follows :—
Any wood of that now on hand remaining over after burning the 

five million brick to lie manufactured before the «aid first day of 
December. 1910, «hall lie equally divided between the said Town and 
the «aid Kelly, or. at the option of the said Kelly, he may pay the 
said Town in cash the equivalent of the wood at ita then market pri<< 
in the said yard.
The plaintiff, after referring this last agreement to his solici­

tors had another one prepared (Ex. 8), which he submitted on 
May 28th to the defendant’s solicitors.

Except in specifying what should be taken into account in 
fixing what was called the base price or base cost. I do not see 
that the two drafts differ materially. With reference to what 
expenses should be included in the base price, the plaintiff s 
draft is much more explicit and detailed; it may be that the 
defendant’s draft, construed in the light of custom and reason, 
would include practically the same items, and it may be that 
their effect differs most materially. With reference to the price 
of the wood to be charged against the base price, and which was 

f put in the defendant’s draft at $2.50 per 1,000 brick, the same 
was put in the plaintiff’s draft at $1.25 at first; but I find, on 
the evidence, that the plaintiff consented to a change in this 
respect, substituting himself $2.50 in peneil to the typewritten 
figurai $LS5.

As to dividing the wood left after the season’s operation, 
the provision in the plaintiff’s draft reads as follows;—

Any wood now on band remaining over after burning the hr > k 
manufactured a* provided by this agreement during the eea*on of 
1910, shall, after the first day of December, 1910, be equally divhi-d 
between the said Town and the said Kelly or at the option of the 
said Kelly, the «aid Kelly may purchase from the said Town his one-
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half interest in the said wood remaining over at the then market MAN.
price of the said wood in the said yard and shall pay for the same ------
in cash.

1912
After the plaintiff submitted his draft on May 28th. ns -—y

stated, there was correspondence (Ex. 14 to 10) between the Ilj,UN 
parties’ solicitors, the defendant being away at the time. A few Kelly.
(iavs Inter, however, the defendant came back, and told the plain- „ " . ,1 . l’rendcrgait, J.
till’m the course of a conversation which they then had. that lus 
draft was child’s work or a child’s agreement, intimating 
thereby that he would not adopt it.

The plaintiff during all that time had been superintending 
the manufacturing of the brick, and continued to do so until 
December following, when he left for British Columbia. He 
had been receiving $150 a month, and also got. as I understand, 
about $400 above that. Before leaving, he claimed from the 
defendant $7,000, which he admits was “only guess-work.” and 
which the defendant refused. The plaintiff after that did not. 
take any part or interest in the running of the plant or the 
concern in general.

1 must say that there cannot be much significance attached 
to the fact that the plaintiff acted as superintendent of the 
yards and received $150 monthly all that season ; for, under the 
partnership agreement, he also had the management of the 
yards, and was also drawing $150 a month pending the closing 
of the yearly accounts. Nor do I attach much importance to 
the manner of entering the plaintiff’s salary in the books of the 
company at Winnipeg during what T will eall the disputed 
term; for I think it is shown that he did not at any time keep 
track of them, although he admits that he was quite free to do 
so.

1 must find, however, that the partnership was dissolved and 
wound up at the end of April, 1010, which the parties consider­
ed virtually the end of the three year term provided for the 
duration of the partnership although it had another month and 
a half to run, as the season for that business was just opening.

I find so on the following grounds : 1st, the partnership was 
not a partnership at will as set out in the statement of claim, 
which would throw on the defendant the onus of showing by 
what act of the parties it was terminated. Clause 1 of the arti­
cles, dated June 15th, 1907, provides that,—“The partnership 

. .shall he a partnership for three years from this date.”
It would be dissolved by the mere effluxion of time, unless the 
parties expressly or impliedly agreed otherwise, as to which the 
onus is on the plaintiff.

2nd. The defendant’s letter (Ex. 7) already referred to, is 
a clear intimation of his intention to let the partnership expire 
at the end of the three years.

J—.*) D.L.R.
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Vrvndergait,.

drd. When the parties met at the end of April. I have no 
doubt that this was the common intention. Wluit they met for 
was to determine which partner should “sell his share or buy 
the share of the other partner” under clause 17. or how the 
assets and Habilita* should otherwise he disposed of. That this 
was their frame of mind is shewn by the drafts of agreement 
prepared by the plaintiff and defendant respectively, which 
hotli purport, taking the coming dissolution for granted, to he 
merely for the purpose, as stated in the preamble, of “defining 
the terms upon which flu* said partnership shall he dissolved.”

4th. That the defendant should take all the assets and as­
sume all the liabilities is also the substance of the two drafts as 
to winding-up,—although his taking in the wood with the assets 
was made subject to a certain reservation or qualification, which 
I shall refer to later.

5th. The defendant's statement that the plaintiff agreed to 
the said terms of dissolution and to the employment agreement 
at this April meeting, is corroborated by his son Robert E. Kelly, 
and the firm’s bookkeeper Ferris. Robert K. Kelly says that 
on the occasion in question, he went into the office where his 
father and the plaintiff had been discussing the matter for about 
twenty minutes and the former said to him in the latter's piv<- 
ence, that he was taking over the assets and liabilities ami 
Town would start in May superintending the yards on a salary 
together with the remuneration stated, and that Town appar- . 
ently acquiesced. Ferris says that he understood from the : i 
plaintiff that he was “working by the thousand after April " 
and that it was because he so understood that he charged his 
salary against the brick-making account.

6th. The pay sheets prepared hv the plaintiff from April to 91 
December shew that he, also, charged his salary against ti> 
brick making account.

7th. On December 1st, the plaintiff left for British Colum $ 
hia and has not since assumed to exercise any control or tak<- H 
any part in the business.

8th. When upon leaving, the plaintiff claimed from the «I fl 
fendant $7.000 in settlement as aforesaid, his mind was to iln ■ 
so under the employment agreement on his own shewing, for I I 
says this in evidence: “I just guessed at the $7,000. II fl 
wouldn’t discuss it. ... I said before leaving the office that ■ 
I would have it settled on a partnership basis if he didn't s< Hi fl 
it otherwise. ... I worked out the $7.000 according to brick* ■ 
made and sales made and the wood used.”

Now, with reference to the wood which I have referred t". 9 
I think that in this respect the terms of the winding-up mu>: if 
he considered together with the agreement of employment.- |g 
that is to say, that under the latter, the plaintiff would have a
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pertain contingent interest in tlie lialance of the wood remaining 
unused on December 1st. That interest would perhaps he larger 
if the base price of manufacturing is to be construed as in the 
plaintiff’s draft and less if construed according to the defend­
ant's. I am not called upon to define the employment agreement 
and surely will not hold that the base price referred to in the 
April conversation is to Ik» made up in the light of the defend­
ant’s draft. 1 leave this an open question.

It is sufficient for the determination of this issue that I should 
find as follows : The parties were resolved when they met in 
April to leave the partnership articles to their operation, that 
is. that the partnership should dissolve by the effluxion of time, 
and they agreed to consider the three years as then lapsed as 
they were for all practical purposes, for the reasons already 
stated. They agreed that the winding-up should be effected by 
tli'1 defendant taking over the assets and assuming all the liabil­
ities. except that with respect to the wood on hand it should be 
made subject to and considered in the terms of employment. 
Those terms of employment were that the plaintiff should be­
come the defendant's yard manager on a monthly salary with 
further remuneration depending mainly on the base cost of the 
brick, and according to results the plaintiff might have, or not 
have, an interest in the wood remaining. I cannot hold that 
what the base price would be made up of, was specifically de­
fined. I simply hold that it was made in those words one of 
the terms of the employment agreement, that those terms seem­
ed to them definite enough to act upon, and that the parties 
considered that the partnership was there and then wound up 
and the employment begun which is further evidenced by the 
plaintiff's conduct from that day to Deeemlier 1st following.

The action will Ik» dismissed with costs.
Action dismiss!(I.

MAN

ALLIN v. FERGUSON et at.
I > isl<tichnran Supreme Court, I.amont, in Chambers. Map 4, 1012. 

I >0|.UITi|Rs 18 I lit—28)—Avtiiobitt ok solicitor to act kor iiotii
I’AHTIK.M—AllHKNCK OK ADVKRS IXTKRKSTK.

A solicitor who acted for the plaint ill* in a mortgage foreclosure 
proceeding, may act for a defendant therein, where it appears that 

interests of the two parties are not adverae, or that the interest
• f the plaintitr in the subject-matter of the litigation has ceased.

s»"ii«noRH i 8 I Ml—28)—Si usK.yi KNT MoRTOAdKK—Solicitor on rk- 
( ORD OK KIRHT MORTOAliKK—AlWKHHK IXTKRKHT.

A motion on Iwdialf of a subsequent mortgagee to obtain payment 
■ a the proceeds of the sale of the encuinhered property under a 

l1' i"*" mortgage, will lie denied where the motion was made by the 
‘"livitor of record of the plaintitr in the foreclosure proceedings, with-
• nt it appearing that the rights of the two mortgagees were not ad- 
v '-e. or that the plaintiff's interest in the litigation had ceased.

SASK.
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3. Motions and orders 8 1—4)—Affidavit filed subsequent to ser
VICE OF NOTICE OF MOTION.

An.affidavit which was not filed until after the service of n not in 
of motion which stated that a filed affidavit of a named deponen 
would Ik* read in its support. cannot, without leave, Is- read on th 
hearing of the motion as it dot** not answer the description given l> 
the notice which specified the affidavit ns one already filed.

4. Motions and orders (§ 1—3)-—Service of notice of motion by vosi
I NO UP IN LOCAL BEOISTRAR'h OFFICE.

A notice of a motion, on behalf of a subsequent mortgagee, to <■ 
tain payment out of the proceeds of the sale of encumbered proper! 
which had been paid into Court, cannot be served upon the mort gag- 
ami the other defendants by filing a copy of the notice of motion i 
the office of the Local Registrar.

5. Courts (8 IA—2)—Jurisdiction of Local Master—Right to si:ar< ii
RECORDS FOR M ATERIAL NECESSARY TO SUPPORT MOTION.

Where, on a motion by a subsequent mortgagee to obtain paymen' 
from the proceeds of sale of mortgaged premises which had been pai l 
into Court, there was no abstract of title shewing that the applieai.t 
was prior in title to the other defendants, the motion was properlx 
denied, since the Local Master was not obliged to search the reci.r - 
of the office of the registrar for material necessary to support the 
motion.

0. Officers (§ II C—80)—Custody of official documents.
A local registrar cannot permit official documents to 1*» taken from 

his office except under an order of the Court.

Tins is nn appeal from the decision of the Local Master for 
the judicial district of Cannington refusing an order for pay- 
ment out of Court to the Moose Mountain Lumber Company of 
moneys alleged to lie in Court by virtue of an order nisi made 
in a sale proceeding under a mortgage in this action.

The appeal was dismissed.
P. II. Gordon, for appellant.
F. W. Turnbull, for respondent.

Lamont, J. :—The Moose Mountain Lumber Company were, 
it is said, subsequent mortgagees. In the action II. A. Archer 
was the solicitor on the record for the plaintiff the mortgagee 
The order also directed a sale of the mortgaged lands and a pay­
ment into Court of the proceeds of the sale after the plaintiff's 
claim was satisfied. On April 11th, 1912, a notice of motion, not 
addressed to anyone (R. 614) was drawn up and signed by II A. 
Archer as solicitor for the Moose Mountain Lumber Company. 
At the bottom of the notice of motion was the following:—

Take notice that in support of the above motion will be read the 
affidavit of J. A. Thompson and exhibits thereto and the affidnx - of 
Peter McLaren filed.

The notice of motion stated that the Local Master in Cham' rs 
would be moved on Tuesday, the 16th day of April, 1912, for an 
order for payment out of Court to the applicants the M »se 
Mountain Lumber Company of sufficient of the money in C< urt 
to the credit of this cause to satisfy its claim under its mortgage
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and costs. When the matter came before the Local Master lie 
refused to entertain the application because in his opinion the 
solicitor for the plaintiff could not in the same action he the 
solicitor for the defendant. From this order the ap­
pealed.

I am of opinion that under the circumstances of this ease the 
ruling of the Local Master was right. I, however, do not wish 
to he understood as holding that under all circumstances a solici­
tor acting for a plaintiff in a foreclosure matter may not prop­
erly act for a defendant. The general rule is that it is the duty 
of the solicitor, growing out of the relation between himself and 
hi< client, to devote all his skill and diligence to the interest of 
his client. He cannot act. therefore, for an adverse party in the 
same suit even though his motives are honest : 4 Cyc. 920. If, 
however, it is " to appear that the interest of a particular de­
fendant and the interest of the plaintiff are not adverse, or if the 
interest of the plaintiff in the subject-matter of the litigation has 
ceased, the act of the plaintiff’s solicitor in making a subsequent 
application in the same action for a defendant may not be in- 

j consistent with the duty lie owes to the plaintiff. In this ease, if 
the material before the Local Master bad shewn that the plain­
tiff's claim had been satisfied and he had no further interest in 

I tin- litigation. I am of opinion that the fact alone that the solicitor 
who appeared on behalf of the applicant for payment out was 

j the solicitor who had acted for the pi lintiff would not be suf­
ficient to prevent his making the ion. But the material
before the Local Master did not shew anything of the kind. Ac­
cording to the notice of motion, the material to be read on the 
motion was “the affidavit of J. A. Thompson and exhibits thereto 
and the affidavit of Peter McLaren filed.” The affidavit of 
Thompson merely verifies a mortgage made by the defendant,

! Kcrgiwm, and the amount due the applicants thereunder. 
There was no affidavit of Peter McLaren which had any bearing 
"ii this application filed at the time the notice of motion was 

I >■ i\ed. There was an affidavit of his, filed subsequently, to the 
• ffect that certain monies had been paid into Court by the 

I plaintiff in this action. This affidavit not being filed at the time 
the notice of motion was served, cannot lie the affidavit referred 
1" in that notice and therefore cannot be read. There was, there­
fore. no material before the Local Master shewing that a sale 
had been held under the order nisi, or that the plaintiff’s claim 
had la-ell satisfied, or even that there was any money in Court 
to la- paid out. In addition to these fatal omissions, the appli- 
« it ion is open to other objections equally fatal :—

(1) The notice of motion was served upon the mortgagor 
and all other defendants with three exceptions by filing a copy 
m the office of the l^ocal Registrar, dust how this would bring
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to the mortgagor a knowledge of the fact that the applicants 
were proving a claim against him under their mortgage1 and op 
plying'for payment thereof it is difficult to see*. Yet it is clear 
that the mortgagor was entitled to he present, on such an appli 
cation anil, if he desired, question the validity of the applicants' 
mortgage or the amount due them thereunder. The fact that 
these defendants did not appear in answer to the plaintiff’s writ 
of summons does not give any subséquent incumbrancer on an 
application for payment out a right to serve a notice of motion 
otherwise than in the regular manner.

(2) There was no abstract of title shewing that the appli 
cants were prior in title to the other defendants. It was argued 
that there was in the files of the Local Registrar at Areola in 
this matter an abstract of title shewing tin* priority of the van 
ous defendants, and that the tile had been praeciped from tli • 
office of the Local Registrar at Areola and was now before m< 
A bundle of papers purporting to be the file in this case is lien 
but there is no evidence that these papers were Ik*fore the Local 
Master when the application appealed from was made to him. 
The Local Master is under no obligation to go to the office of th 
Local Registrar and there search among the files of that office in 
order to ascertain if there is any material which would support 
the notice of motion, and further, I know of no rule which allows 
a Ivoeal Registrar to hand out the official documents in his office 
to any solicitor who may ask for them unless lie produces an 
order of the Court therefor. These papers, not being before the 
Local Master, so far as the material shews, cannot be looked t 
by me on this appeal.

The appeal will, therefore, be dismissed with costs.
Appeal dismissal

Annotation—Solicitors i § II B—281— Acting for two clients with adverse 
interests.

As it is the duty of n solicitor while managing his client's affair* to 
use reasonable skill and learning, to apply due diligence and attention 
thereto, and to act therein with fidelity mid good faith, he caiin >•. 
regardless of his motives, act for another person at the same time wh 
interests clash with those of his client: Ex parle Philip, 26 X.B.R. IT*1; 
Fraser v. Halifax ami Cape Breton If Co., IS N.8.R. 28. ft Can. L.T. l"s 
Boulton v. Don anti Danforth Road Co.. 1 Cli. Cliamb. Mirant's i 320: /.’<* 
Charles Starlc Co. (No. 2), 15 P.R. (Ont.) 471; Foirell V. Poiccll, [It*"11'
1 Ch. 243. 69 LA. Ch. 164, 82 L.T. 84.

As it is the duty of an attorney, growing out of the relation betwni 
himself and his client, to devote all his skill and diligence to the inter- ■’* 
of his client, he cannot act for the adverse party in the same suit. • n 
though his motives are honest: 4 Cyc. 020.

An attorney may not represent adverse interests, or undertake Ms* 
discharge of inconsistent or conflicting duties; after having lieen reta; • i
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Annotation(continued) Solicitors ( § II B—281—Acting for two clients 
with adverse interests.

by on<‘ party lie cannot, without a plain violation of his professional 
duty, attempt to represent any party or interests which are opposed to 
those of his client, or receive any compensation from either party : 3 Am. 
and Eng. Encyc. Law, 295.

Hut in lion-litigious matters there can he no objection to the same 
solicitor being employed by all parties. Thus, the interests of lender and 
borrower do not necessarily clash, and where they do not the same solicitor 
may properly act for both: per Tindal, ('J., in Doc d. Deter v. Watkina, 
.1 Ring. N.C. 421, at p. 424; :t Hodges 25, 4 8eott 155, 6 LJ.C.P. 107, 1 
Jur. 42. 4.1 R.R. 701.

A solicitor in such eases must, however, act bond fide towards both 
parties. Thus, where one of two men, Imth the clients of the same solici­
tor. gives the solicitor written authority to sell certain real estate and 
the solicitor enters into a contract with his other client to sell the same to 
him, there is a necessity for good faith and openness of dealing on the 
part of the solicitor, and if lie fails in this regard as to the vendor the 
Court will refuse the purchaser specific jierformance of the contract: 
Hr88r v. liriant, ti DeU. M. & <1. 623, 5 W.R. 108.

CAIN v. PEARCE CO.

Ontario Divisional Court, Faleonbridgc. O.J.K.B., Britton, and Riddell, JJ. 
Man 1912.

I. Am:ai. (8 VII L.1—408)—Rkvikw of fixihmih as to amovxt of dam

An assessment of damages by a trial Judge for the Hooding of lands 
Mill not lie disturlied on apjieal. notwithstanding the appellate Court 
might, on the evidence, have reached a dilièrent conclusion.

J. Costs <8 11—28)—lln.ii Court svai.i Damai.fn within ixffrior jur­
isdiction.

In an action for damages for Hooding lands where the ownership of 
the land is not admitted, the Court properly ordered that costs Ih* paid 
mi the High Court scale, although the amount of damages recovered 
might have been within the jurisdiction of an inferior Court.

[Cnin V. Rearer Co.. 2 O.W.X. 1400, 1408. allirnusl on appeal : l/« 
Cm ih v. Diane Co., 2 O.W.X. 1406. 10 O.W.R. 004. a.lirmed on ap­
peal-1

Appeals by the defendants from the .judgments of Teetzel, 
•I. in these five actions : T. Cain v. Pearce ( 'o. ; M. Cain it at. v. 
Peart i Co.; tionfer v. Pearce Co.; McGrath v. Pearce ('o.; Mc­
Millan v. Pearce Co.

The judgments appealed from (except in McMillan v. Pearce 
Co are reported in 2 O.W.X. 1490, 1498.

I’he appeals were dismissed.
E. P. It. Johnston, K.C., and E. G. Porter, K.C., for the 

defendants.
II. E. Pose, K.C., for the plaint ill's.
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Cain

Pkarck Co.
Riddell. J.

Riddell, J. :—Those arc all actions for damages for overflow 
ing lands. The four first-named were tried before Mr. Justir 
Teetzel at Belleville in March, 1910; that learned Judge gav 
written reasons for his judgment (Cain v. Pearce Co,
1 O.W.X. 1133) ; and formal judgments were taken out 
accordingly, declaring : (2) that the defendants had
wrongfully caused the waters of Crow river, etc., to 
overflow the lands of the plaint ill's; (3) “that the d< 
fendants, through themselves and their predecessors in titl 
have, by continuous user during the twenty years immediately 
prior to the commencement of this action, acquired an easement 
by prescription to pen hack and flow the waters of Crow river, 
etc., over and upon the said lands of the plaint ill's to the extent 
and for the period during each year exercised and enjoyed I 
them with the old dam in the main channel and other dams 
then used by them in the three eastern channels, in the condition 
they were in during the five years immediately preceding the 
building of the new dam in 1893, but this Court is unable to de­
fine either the limits upon the plaintiffs’ land to which this 
right to flow has accrued or the length of time each year that 
such flooding could l>e maintained;” (4) that the waters do not 
flow away so quickly as they did before the improved dam of 
the defendants ; (5) that the plaintiffs arc entitled to dama g s 
from six years 1m*fore the tests of the writ, “hut in aseertainim: : 
such damage no allowance shall be made for any damage tor 
flooding the plaintiffs’ land occasioned by the defendants or 
others in exercising the right of driving logs down Crow lake or j. 
Crow river under R.S.O. 1897 ch. 142, sec. 1;” (6) that the § 
defendants pay said damages ; (7) reserving the question of tli- v 
amount of damages to he ascertained by Mr. Justice Teetzel | 
or a Referee to 1m» appointed ; (8) reserving leave to apply t r I 
an injunction ; (9) further directions and costs reserved until 1 
after damages ascertained.

An appeal was taken to this Divisional Court | Cain v. /'<*//■ ij 
Co., 2 O.W.N. 887, 18 O.W.R. 595], and we directed the V I 
Grath ease to be opened up and retried.

In the other three cases we struck out of the judgment, in the I 
third clause, all the words, “but this Court is unable,” etc 9 
to the end of the clause. In the written reasons for judgment i‘ || 
was said (2 O.W.N. at p. 888) : “The Referee will determine thtg 
extent of the easement, upon the evidence already given, and 
such further evidence, if any, as any party may adduce upon 
the reference.” Rut neither party saw fit to have this direction] 
inserted in the formal judgment.

In the McGrath case, we directed the costs of the first trial | 
of the appeal, and of the new trial, to be in the discretion of 
the Judge or Referee before whom such new trial should be ha !

The four c 
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The four cases came on again before Mr. Justice Teetzel, ONT.
anil also the fifth case, McMillan v. Pcarcc Co. In the McMillan n ç
case the learned Judge found a cause of action proven ; and, jMg
having assessed the damages at $80, he directed judgment to be 
entered for the plaintiff for $80 and High Court costs. In the C ',N
Mrdrath ease [Mcdralli \. Pcarcc Co.. 2 O.W.X. 1490, 19 O.W. Pearce Co.
R. 904], he found damages ($110) in respect of lot ----
H and directed judgment to Ik* entered for $110 and 
High Court costs, including the costs of the appeal, less the 
sum by which the costs had been increased by reason of the claim 
for lots 9 and 10. The learned Judge found damages to the 
amount of $150 in respect of part of lot 9 and $225 in respect 
of lot 10 and the rest of lot 9; but does not consider that the 
plaintiff is entitled to these sums.

In the three first-named eases, an assessment of damages was 
hail, and the Judge found $000, $250, and $05—and directed 
judgment for these sums, with costs on the High Court scale.

The defendants now appeal. A difficulty arose at the out­
set of the argument as to the propriety of the appeal being 
brought before a Divisional Court, and it was agreed by all 
parties that the findings, etc., of Mr. Justice Teetzel should be 
considered findings, etc., made by him after a trial ; that the 
matters might be heard by the Divisional Court; and the proper 
judgment entered up as a Divisional Court judgment.

1 have read with care and considered all the material before 
my learned brother, and can find nothing of which the defend­
ants can complain.

Much of the argument before us consisted of a complaint 
that the trial Judge did not define the easement of the defend­
ants. But this is not asked for in the pleadings; it was not 
asked in the argument, voluminous as it was, addressed to the 
trial Judge; when we made a direction in the Divisional Court,
“the Referee will determine the extent of the easement,” neither 
party had it inserted in the judgment ; it is not asked in the 
notice of the present motion; and we were not asked either to 
allow an amendment of the pleadings or to make a declaration 
without an amendment.

I think the defendants were well advised in not having the 
Divisional Court direction made part of the formal judgment 
—had they done so, no doubt the trial would have taken a differ­
ent course not at all to their advantage.

From my examination of the evidence, I think that, taking 
the easement at the very highest that the evidence would at all 
justify, the learned Judge has been far from generous in his 
estimate of damages, particularly as, under Con. Rule 552, 
they are assessed to the date of the assessment.

The right to damages at all in the Mcdralli and McMillan 
cases is, in my view, clear.
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As to costs : in the first place, leave to appeal has not been 
given, and my learned brother informs me that he would not 
give it. But, in any case, the ownership of the land is not ad 
raitted, and judgment is properly ordered with costs on the High 
Court scale.

Pursuant to the arrangement, the judgments will be entered 
np as Divisional Court judgments—and the appeals will be dis 
missed with costs on the High Court scale.

Britton, J.:—The learned trial Judge found: (1) that there 
was a liability on the part of the defendants to the plaintiffs 
Cain, Cain ct al, and Bonter, for flooding their lands—a general 
reference was directed as to these; (2) that as to McGrath's 
lots 9 and 10 there was no damage, but there was some damage 
as to lot 8 and so a reference would be directed in the McGrath 
case as to lot 8; (3) subject to the learned Judge’s special find­
ings— “the damages to be ascertained upon the referenee will 
be confined to the damages occasioned by flooding in excess of 
the extent to which the defendants were entitled by prescription 
when their new dam was constructed.”

From this judgment defendants in the four cases appealed 
to a Divisional Court.

The Divisional Court judgment was given on the 14tii 
March, 1911 : Cain v. Cuira Co., 2 O.W.N. 887, 18 O.W.R. 30 >

That judgment re-opened the McGrath case, so McGrath was 
placed in the same position as the plaintiffs in other three 
actions.

The judgment of the trial Judge was varied by directing 
that the referee should determine the extent of the easement 
acquired by tin* defendants, upon the evi< ^ce already given, 
and such further evidence, if any, as an; irty may adduce 
upon the reference.

The learned trial Judge undertook the reference. In other 
words he continued the trial, no objection was taken to this, 
in fact, it was the wish of all parties, and with the consent of 
all that the learned Judge should see the defendant’s dam, the 
plaintiff’s lands and the streams of water which it is alleged 
occasioned the damage.

The McMillan ease was not tried with the others at Bell- 
ville. The record was entered for .May sittings in March, 1910, 
and at that sittings jury notice was struck out but time u is 
postponed to autumn non-jury sittings. 1910, at Belleville. It 
stood until spring sittings, 1911, ami then adjourned until 4th 
July, 1911, to lie tried with the others, or to be dealt with up -a 
the reference. On the 4th August, 1911, judgment was giv-n 
for *80. On the 5th August. 1911, judgment was given in the 
other eases, for damages as follows:—

5 D.L.R. I
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McGrath, $100; T. Cain, $250; M. Cain it at., $000; Douter, 0NT
I» C

The judgment in the McGrath ease is reported McGrath v. 1012

■. 2 ( KW.N. 1196, 19 ( l.W.R. 904, and the other eases fol* -—

From these judgments appeal is now taken by the defendants. PeabcbCo. 
The reference was really a trial of the McMillan claim, hut from b^7j 
what took place with his consent and consent of the defendants 
his case may be considered with the others. The reference was a 
11. u trial as to McGrath. The position then is this : Liability 
of the defendants has been found by the trial Judge, and this 
liability has been affirmed by a Divisional Court. The only 
<|Ui-stion is as to amount to each plaintiff, if any amount can he 
ascertained.

All the legal defences as to liability have been swept away 
except so far as applicable in determining the amount for 
which defendants are liable.

The McGrath case was opened so that if the evidence would 
warrant it plaintiff could recover for damage to lots 9 and 10.

The learned trial Judge has adhered to his former finding, 
disallowing anything for 9 and 10 and assessing the damages for 
lot 8 at $110. He assessed contingently the damages for 9 
and 10, but there is no case made for recovery as to the latter 
amount. In assessing damages for any of the plaintiffs the 
learned Judge had a most difficult task, and especially difficult 
hy reason of the restrictions and limitations laid down by him­
self in his trial judgment—an easement was found as to flood­
ing parts of lands in question. Damages were limited to certain 
years, and damages were further limited to those which were 
occasioned by the improved condition of defendants’ dam hy 
which water was permitted to flood lands to a greater extent 
and to retain longer upon the land then before the improved 
condition of the dam, etc., etc. To me the evidence as to the 
damages is vague, indefinite, uncertain and unsatisfactory.
There is no possibility upon the evidence as presented by the 
stenographer to the Court to determine with any reasonable 
certainty the amount of damage sustained from the causes men­
tioned. Defendants are wrong in thinking, as apparently they 

I do think, that stopping leaks in a dam will not affect higher 
I lands after the water has risen above the top ; but they* are 
I Milite right in their argument and the evidence is very strong 
I in support of the argument that the defendants ought not to 
D he held liable, if after the dam was tightened, after all leaks 

I stopped, there were opening in the dam made by removal of 
I *h)p logs, more than sufficiently to make up for the tightening.

The sum of the matter is this: there was evidence of damage.
I I lie learned Judge has accepted this as sufficient to enable him 
■ tot.ml in each case a specific sum. The learned Judge saw the
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dam, saw the lands in reference to which the alleged damage was 
said to have been done. He saw and heard the witnesses. Th 
learned Judge apparently disregarded evidence that seems to in 
strong in favour of defendants’ contention, and vice versa. 
That was his right. To disturb tin- finding, it is not enough that 
upon the evidence I would have reached a different conclusion 
Could the trial Judge, upon the evidence, making such selections 
as he was entitled to by reason of the qualification, tl 
appearance, and the demeanour of the witnesses, reasonably 
have come to the conclusion now attacked? The gs of a 
Judge are entitled to at least as much weight as those of a 
jury, and so I reluctantly, upon my view of the evidence, agn 
that the motions must he dismissed ami with costs as mention* I 
by my brother Riddell.

Falcon bkidgk, C.J. :—I agree in the result.
Aft/teals dismissed.

CARTER v FOLEY O BRIEN CO 
i And Two Other Actions.)

Ontario //ifih i*ourt, Middleton, ./., in Chambers. Marvh 20. 1912

1. Action (§11 H—4.1)—Consolidation at instance of plaintiff—Sn
KRAI, ACTIONS IIBOl'tillT AGAINST HAMK DEFENDANT.

Tliv Court will not order, at the instance of the plaintiffs. consol.d* 
tion of netioiH brought by different plaintih* against the same !<■ 
fvmlant u|*oii claims that they were frauilulently induced to HUbscril»' 
for share- in n eoni|tany. where the alleged fraudulent statements w«-i. | 
not covered by any eoiniiHin prosjiectu* or other re|iresentatlon in id- | 
generally to all of such plaintiff- as distinguished from tin- sepai i 
representations made to each ol" them.

2. Action <§!IB—4.1)—Consolidation—Pikekrent plaintiffs agaiw |
SAME DEFENDANT.

Where several actions are brought hv different plaintiff* ag.i 
the same defendant, alleging that the plaintiff* were induced to pur 
chase shares by fraudulent misrepresentations, consisting of *
statements made at different Interview», the case is not one for n-
sol ida tion.

.1. Pleading (§ I .f—65)-I'artii i i.arh—Si ffktknvy of reference
PLEADINUH IN AXHWKR TO DEMAND loll PARTICILARH OF REPLY.

Where a statement of claim alleges fraudulent mi*reprc*cntat 
inducing tIm* purchase of shares and the statement of defence 
up laches and aci|uiesc<‘nce. and the reply alleges that the delay 
bringing the action was caused by •further misrepresentation- 
is not a satisfactory answer to a demand for particulars of the i 
to say that such particulars are sufficiently *et out in the reply, 
ment of claim, ami particulars of the statement of claim alreadv

Discovery and inspection (| IV—2ff)—I.xtkrrooatdbies—ltnmi
IXTERBOOATE AS 1X1 MATTERS WHICH PARTY KNOWS NOTH I NO ai:.

Discovery is in aid of the ease as pleaded, and the examining 
has no right to interrogate for the purpose of llmling out sum* 
of which lie knows nothing now. and which may enable him t i 
sent a ease of which he has no knowledge, and which he lias n 
up in his pleadings.

\llrnncHncft v. \\ritiht < Xo. 2). 24 Q.II.1X 44.1(h). ami Yorksh 
IS Mint, 2 QÜ. 14H. referred to.)
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; 1’i.KAinNu (8 1.1—65)—Vakticvlabs—When THEY SHOULD 111 ORDERED 
—Prior to examination fob whcovkky.

A provision in an order for particulars that they ma; be given 
after examination for discovery is not proper where the facts must be 
« it bin the knowledge of the party from whom the particulars are 
sought. That party may, in a proper case, obtain leave after «lis- 
covery to deliver further partieiilars. hut the case ought to la- pre­
sented u|sm the pleadings and ancillary particulars before discovery 
is had.

Appeals by the plaintiffs from orders of the Master in 
Chambers refusing consolidation of the three actions (brought 
by different plaintiffs against the same defendants) and also 
directing particulars of the statements of claim.

IV. Zi\ Smyth, K.C., for the plaintiffs.
(1. M. ('lark, for the defendant company and the defendant

Geddes.

Middleton, J. :—First, with regard to consolidation or other 
relief of that nature. Each individual plaintiff alleges that he 
has been defrauded into subscribing for stock by statements 
made to him by or on behalf of the defendants. These state­
ments are not co\ cred by any common prospectus, but consist 
of oral statements made in interviews.

While these statements in each case are similar, each indi­
vidual case will have to stand or fall upon its own evidence, 
as it is not admitted that the statements were made upon any 
of the occasions giving rise to the litigation. It may lie that a 
good deal of evidence will be common to the three actions ; and, 
if the plaintiffs’ solicitor chooses to enter the actions for trial 
together—as undoubtedly he should— the trial Judge will be 
amply able to avoid any unnecessary repetition of evidence. See 
Williams v. Township of lialciyh, 14 P.R. 60, and Uyan v. 
Cameron, 16 P.R. 235.

The real complaint of the plaintiffs is, that they think it 
will be necessary to have separate examinations for discovery in 
each of the three cases. So far as the examination is for the 
purpose of discovery, they could probably find out everything 
concerning the truth or falsity of the statements made or said 
to have been made, upon one examination ; and, so far as they 
desire to ascertain the facts relating to the different conversa­
tions giving rise to the action, there is nothing in common. No 
doubt, when the examinations take place, there will be no 
necessity for repeating the common evidence ; but, even if con­
venience indicated the propriety of the order sought, I am clear 
that there is no power to make it.

Then ns to particulars, I am quite satisfied that the Master is 
right. The plaintiffs, as I have said, allege misrepresentation. 
The defendants, among other things, plead laches anil acquies- 
‘■ent The plaintiffs seek to avoid this by stating in their 
r«‘ph that the delay in the bringing of the action was caused by

ll.C.J.
1012

O 'Ms11 s« (
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“further misrepresentation, * * which must mean misrepresent» 
tions otlier than those set up as the foundation of the original 
claim.

I’pon particulars being demanded, an answer was served 
which is entirely unsatisfactory, as it states that the particular* 
“are sufficiently set out in the said reply and joinder in the 

O’BiiknCo. statement of claim and in the particulars furnished”—i.e., par 
Middleton, j. ticulars of the allegations in the statement of claim—“and the 

plaintiffs before examination are not able to furnish any further 
or better particulars than those indicated.”

If the reply is founded upon fact, and is not a work of tli 
imagination only, the plaintiffs must know what statements wer- 
madc to them which induced them to delay bringing the action, 
and they ought to give this information before calling upon 
their opponents to answer.

Complaint was made as to the way in which costs were dealt 
with hv the Master. I am not sure that 1 would have made the 
same order ; but I certainly cannot interfere with the Master’s 
discretion.

T'pon the argument, I was asked to direct that the plaintiffs 
might give further particulars after examination. In some 
cases, where the facts are in the defendant’s knowledge, such a 
provision would he entirely proper; hut I do not think that the 
provision would be proper where the facts must he within the 
knowledge of the party pleading. If at a later stage the plain­
tiffs desire to give further particulars, and can make a proper 
case, they will secure relief, upon proper terms ; hut the case 
to he presented ought to be developed upon the pleadings and 
ancillary particulars before discovery is had. And it ought to 
he borne in mind that discovery is in aid of the case as pleaded, 
and that the examining party has no right to interrogate for the 
purpose of finding out something of which he knows nothing 
now, and which may enable him to present a ease that he has 
no knowledge of and which he has not set up in his pleadings. 
See lit nncssry v. Writ flit (No. 2), 24 Q.B.T). 440(a) ; Yorksh - / 

v. Gilbert, 2 Q.B. 14*.
Both appeals are, therefore, dismissed, with costs to tie- 

defendants in any event of the cause.

Appeals bnlli dismissal
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SMITH ». YUKON GOLD COMPANY.

Territorial Court of the Yukon Territory, tlaranloy, ./. July 22, 1012. 
1, .Ivdgment (8 II It—76)—Conci.i hivknkhs of .mdumext ihsmissixo

ACTION FOB NON-COM I'M ANGE WITH OHDFK FOB COSTS—EFFECT OF 
PAYMENT AFTER JVDOMENT.

Where mi action lias lx>en dismissed for non-compliance with an 
iinkr for the payment of certain costs hv the plaint ill", the Court has 
ii.i power to restore the action to the list for trial upon the plaintilT's 
paying such costs.

[Seri/it Phimoi/raphfi Co., I.hl. v. (initp. Ail L..Î. Ch. tut); U hixtlrr v. 
//.IA . L.R. :t Q.lt.l). s:t: Kino \. Ihircupnrt. Lit. I i/.H.U. tit-* ; 
Partial rt al. v. Itichter, Lit. 23 ij.lt.I). 124. referred to.)

YUKON

Y. T. C. 
in 12

July 22.

An application by special leave on behalf of the plaintiff on statement 
the 18 th of July instant, for an order restoring this action to 
the trial list and fixing a day for the trial of the same, and 
that for such purpose the order dismissing this action with costs 
made on the 16th day of July for non-payment of the costs of 
tin- day of the 14th of May last, he rescinded and discharged 
upon payment by the plaintiff of the said costs of the day and 
such other costs as he may be directed to pay, the same to be 
paid forthwith, or for such other order as to the Court may 
see in meet.

The writ of summons in this action was issued and the state­
ment of claim tiled on the 16th day of June, 1611, and an 
amended statement of claim filed on the doth day of June, 1911.
The statement of defence was filed on the 6th day of December,
1911, and notice of trial of this action was given by Mr. J. P.
Smith, the defendants’ solicitor, on the Jrd day of May, 1912, for 
the 14th day of May following. The action coining on for trial on 
the 14th day of May last, an application was made to the Court 
by Mr. ('. XV. C. Tabor, counsel on behalf of the plaintiff, for 
a postponement of the trial and for leave to the plaintiff to 
amend his statement of claim, when it was ordered, among other 
things, that the trial of this action be postponed until Tuesday 
tin 16th day of July, 1912, with leave to the plaintiff to make 
such amendment to his pleading as he might be advised, with a 
further order that the costs of and incidental to the ion
and to the postponement of the trial were to be paid by the 
plaintiff to the defendant before the 16th day of July, 1912, 
otherwise the plaintiff’s action to be ~ issed with costs.

The action having come on for trial before Macaulay, J.f 
on the 16th day of July, 1912, and the plaintiff admitting that 
the costs ordered to Ik* paid by the order of the 14th of May 
had not been paid as provided in said order, and that lie was 
not now in a position to pay said costs, it was ordered that the 
action be dismissed with costs. On the same day the plaintiff, 
through his counsel, Mr. Macdonald, obtained special leave from 
the same Judge for this motion to be heard ou the 18th day of
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July, counsel stnting, on the application for leave, that in th« 
meantime plaintiff had sueeeeded in obtaining the money t<* 
pay the costs as provided in the order of the 14th of May, an 
asking that upon such payment the action be restored to th. 
trial list.

Claries Macdonald, for plaintiff.
F. T. Congdon, K.(\, and J. P. Smith, for defendant.
Macaulay, J.:—On examining the authorities I am unable 

to find anything to warrant me in granting the application of 
the plaintiff. On the other hand, numerous authorities wer 
presented by counsel for the defendants in support of their 
contention that the action having been dismissed for non-com 
pliance with the provisions of the order of May 14th, was at an 
end, ami there was no jurisdiction to make an order subs* 
queutlv restoring it to the list, and in support of such contention 
the following authorities were cited: Script Phonography Co. 
Limited v. Gregg, 59 L.J. Ch. 406; Whistler v. Hancock, L.R. 1 
Q.B.D. 83; King v. Davenport, L.R. 4 Q.I3.D. 402; Farden et al. 
v. Uichter, L.R. 23 (j.B.D. 124.

1 am, therefore, of opinion, after reviewing the above auth­
orities, that the plaintiff s action became dead on the 16th day 
of July by reason of his default, and that 1 have no power or 
authority to now restore it to the trial list.

The application will, therefore, be dismissed with costs.
Application dismissed.

NATIONAL TRUST COMPANY, Limited (defendants, appellants v.
LOUIS E. WHICHER < plaintiff, respondent •

Judicial Committee of the Privy Council, Karl Loreburn, L.C., Lord 
Macnaohtin, Lord Atkmuon and Lord Robton, February 21, 1912.

1. Tkvsth (j II R—48)—Liabilities of tbustkeb—Mobtoaok to sen kb 
Bom* Ri di mptioh i i *d Diet ni non.

Where a mortgage to secure bond* provides that a fund for 'tie 
redemption of the bonds shall be constituted, and that from the t* la 
from time to time ottered for redemption, the trustee shall purchase 
those bonds which are offered at the lowest price, the trustee is not
guilty of a breach of trust in purchasing u quantity of the    
offered en bloc, merely because other lninds in small lots are offered at 
a lower price, if the acceptance of all the lower priced offers taken 
lectivelv would leave a large numlier of bonds to be redeemed c * 
higher rate which would make the average cost higher than tIk? pnif 
of the single block of Imnds purchased by the trustee for the money 
available for redemption purposes and which could not have l-s-n 
obtained otherwise than en bloc, at the price; the duty of the trn-'ee 
in such case is to select such offer to sell bonds as will enable hit to 
redeem the largest numlier of bonds with the money at his disposa 

[ Whichrr v. .Vational Trunt Co., 19 O.L.K. 005. 14 O.W.R. 88*. r* 
stored ; Whicker v. \ational Trunt Co., 22 O.L.R. 4110, 17 O.W.R. 7 v 
O.W.N. 383, reversed on apjienl.]
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Appeal bv special leave from a judgment of the Court of 
Appeal for Ontario, 22 O.L.R. 460, reversing by a majority a 
judgment of Riddell, J., It) O.L.R. 605.

i he appellants were trustees under a mortgage deed executed 
mi June 1, 1905, by the Dominion Copper Company, Limited, for 
it- bondholders, including the respondent, who sued to recover 
.*>.21K), being the price at which lie bad offered to the appellants 
bonds of the par value of $10,000, founding his claim on their 
breach of trust or breach of contract.

The appellants on May 2. 1907, received from the Dominion 
( upper Company $170,000, to be applied in the redemption of 
bonds as provided by art. 2 of the mortgage deed set out in their 
l.urdships’ judgment. The question raised was whether under 
the circumstances, which were not in dispute, the appellants were 
entitled to reject the respondent’s offer and instead of accepting 
it to redeem bonds which were offered to them by other ImuhI- 
hohlers at a higher price. It appeared that copper fell heavily 
in price and the company went into liquidation.

Riddell. J., found that the appellants had acted honestly and 
reasonably and were protected from liability by the Trustee Act, 
1 - X iet. eh. 15, see. 1 (Ontario), lie also considered that the 
deed should be construed in reference to the object in view, which 
was that the appellants should “redeem as many bonds as pos­
sible at the cheapest rate” and reduce as milch as possible the 
bonded indebtedness of the company.

t-D ■

Moss C.J.O.. in appeal thought that the appellants were trus­
tas for individual tenderers of Isinds, and that although they 
acted in good faith they had not complied with the plain direc­
tions of the deed and were not protected by the Trustee Act.

1 Harrow and Meredith, .1.1.A., dissented and held that 
the trust was for the whole body of bondholders and not for 

j tbv individual tenderer. There were offers above and below the 
plaintiffs, so that his offer was not at the lowest price. “The 
I nvest price must have meant such offers as would redeem the 
"lost bonds for the sum available.”

Tin* appeal was allowed and the judgment of Riddell, J., re- 
I stored.

Mr. Justice Riddell’s judgment was as follows :—

Ridoki.l, J. :—No charge of collusion, fraud, or other wilful 
mpropriety is made against the defendants, nor could any such 

I' made : but it is contended that they have misinterpreted 
tb ir deed of trust, and are liable as for a breach of their trust. 

Tie- document, dated the 1st June, 1905, is made between the 
I I' "lion Copper Co. Limited, as mortgagors, and the defen- 

as trustees: it recites a resolution to borrow $1,000,- 
I " ml for that purpose to issue first mortgage 6 per cent.
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gold bonds, payable on the 1st June, 1915, bearing interest ;it 
six per eent., payable semi-animally, and sets out the form of 
bond—a delivery bond, but which might be registered, f In 
fact only four bonds of .+100 each were ever registered.) The 
deed goes on :—

Which EB.

Rl.Vlell, J.

Now therefore this indenture witnesseth that the Dominion Copj . r 
Company Limited, in consideration of the premises and of one dollar 
to it in hand paid by the trustee at the time of the execution and 
delivery of these presents, the receipt whereof is hereby aeknowledg' i. 
and in order to secure the payment of the principal and interest of t • 
bonds aforesaid to be issued as herein provided, and every part of s.i ! 
principal and interest as the same shall become payable according t • 
the tenor of said bonds and the coupons thereto attached, and i , 
order to insure the faithful performance of the revenants and agre- 
merits hereinafter set forth, and in order to declare the terms and 
conditions upon which said bonds are issued, received, and to lie h. : !. 
has executed and delivered these presents and has granted, bargain- I. 
sold, transferred, assigned, conveyed, and set over, and by these pre­
sents does grant, bargain, sell, transfer, assign, convey, and set o» r. 
unto the National Trust Company, ns trustee, its successors and 
assigns forever, all its present and after-acquired real and personal 
property, assets, and effects, including among others: (setting 
the property).

Then tin* trust is declared :—
But in trust, nevertheless, for the equal pro tula use. Iienefit. and 

security of all and every the persons, llrms. or corporations wh 
shall tiecome or lie the owners or lawful holders of any of the -1 I 
bonds issued or to lie issued under and secured by this indent un-, 
and of all coupons pertaining thereto, without preference, priority ■ 
distinction as to lien or otherwise of any one bond over any « 
bond by reason of priority in the issue, sale, or negotiation tlietW. 
or otherwise, so that each and every bond issued ns aforesaid «hull 
have the same right, lien, and privilege under and by virtue of tliit 
indenture, and so that the principal and interest of every such 1 nd 
shall, subject to the terms hereof, lie equally and proportion rely | 
secured hereby, us if all had been duly fssued, sold, and nejpiti.ited | 
simultaneously with the execution and delivery of this indenture

Then comes a very voluminous enumeration of the terms on 
which the bonds arc issued, that upon which the plaintiff relic* 
being art. 2, sec. 12:—

Section 12. The mortgagor company will on the first day of lunt 
1906. and the first day of .June, 1907. pay to the trustee all • f it‘ 
surplus profits for such years after all payments and reservation* 
for betterments, Improvements, and extensions have been deducted, up 
to but not exceeding ten per cent, of the aggregate amount of nl- ■ 
outstanding on the first day of April immediately preceding tlr ■ 
first day of June on which the particular payment is to be ib 9 
In case, however, the surplus profits of the mortgagor company "t 9 
the first day of June, 1900. shall not lie equal to ten per cent. • f tb- ■
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“""{regate amount of bonde outstanding on the lint day of April. 1900, IMP.
the * i profits of the mortgagor company on the first day of ——

June, UNIT, shall exceed ten per cent, of the aggregate amount of bonds 
outstanding on the first day of April, 19i»7, then and in that event li>l~

tlie mortgagor company will pay to the trustee on said first day of National

June. 11107, an amount equal not only to ten per eent. «if the oggre- Tki'STCo.
gate amount of bonds outstanding on the first day of April, 1907, hut **•
also such an amount ns shall be equal to the difference between the Which eb.

amount of the payment made by it to the trustee on the first day of mu,mi. j.
.Tune, 1900, and an amount equal to ten per eent, of the aggregate 
amount of hotuls outstanding on the first day of April. 19011.

The trustee shall lie under no duties or responsibilities as to the 
payment over of such surplus profits by the mortgagor company, ami 
the trustee may rely entirely u|wm the certificate or certificates of 
any ollicer of the mortgagor company as to such surplus profits.

The mortgagor company will, on the first day of June, 1008, and 
on the first day of June in every succeeding year up t«> ami including 
the tlr«t day of June, 1914, pay to the trustes* an amount equal to 
ten jier cent, of the aggregate amount of bonds outstanding on the 
first day of April immediately preceding the first day of June on 
which the particular payment is to In* made. .Nothing herein con­
tained. however, shall be construed to prevent the mortgagor com­
pany from paying nor the trustee from receiving the payment herein 
provided for before the lirst day of June in any year.

The moneys so paid to the trustee shall Is- applied to tin* retirement 
of bonds of the company issued hereunder ami secured hereby and for 
that purpose only, to be obtained as follows:-—

(1) During the period extending from the first day of June, 1909, 
to the first day «>f June. 1914, both inclusive, the trustee shall annu­
ally, or oftener, at such times as it shall deem advisable in the exer­
cise of an absolute discretion, by a notice published once a week for 
two consecutive weeks in a newspaper in general circulation in the 
city of New York, and in a newspaper in general circulation in the 
city of Toronto, call for offerings of the homls issued under and sec­
ured hereby, to Im* ma«le within some |»eriod prescribed in saiil notice, 
ami from the bonds offered to it shall purchase those bnml* which are 
offered to it at the lowest price, not. however. «*xcee«iiiig the par value 
of said Iximls ami the then accrued interest for each such Ixrnd.

As the suh-sev. 2, which immediately follows, may require 
to he «•onsidereil, I mid it lien* together with the conclusion of

121 If, during the prescribed period, suflicient bonds are not offereil 
t i exhaust said fund at less than par, then and in that event saiil 
trustee shall, hv a notice ptihlisheil onee a w«*ek for two successive 

tu weeks in a newspaper of general circulation »hed in the city of
New York, and in a newspuper of general circulation in the city of 

• Toronto, give notice that certain bond*, specifying the same by their
numbers to Ik* drawn by lot as lielow mentioned, are called for the 
purpose of investing therein the moneys paid to the trust«*e by the 
mortgagor company. If any outstamling bonds an* registered, then 

1 opy of such notice shall also lx* sent to the post office address of the

0
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holder or holders in whose name or names such bonds are registered. 
Suvli bonds so to be railed shall be chosen by lot by the trustee. 1 <• 
bonds having been so culled shall become due and payable at the 
oiliev of the trustee upon a date specified in the call, which date si.,ill 
not be less than thirty days after tiie publication of said notice, at 
pur of said 1 Kinds, and the interest then accrued thereon for each su

The bonds of the company which shall Ik- acquired under the nb<w- 
provisions shall, as soon us received by the trustee, In- cancelled.

The defendant* Imd acted ns agents for the mining company 
in the sale of stoek, bonds, etc., and had in May, 1907, a Ini 
sum of money belonging to the company in their hands : tin- | 
mining company had surplus earnings to a net amount of o\. r j 
$180,00(1 available to hand over for the redemption of bon ' 
and it was arranged that, to save eosts. etc., of transmitting . 
money to and from the companies, the defendants should use. of ; 
the moneys in their hands Isdonging to the mining company, 
sufficient, with a small remittance from the mining company. ?•. 
make up a sum of $170,000 to apply in redemption of I Kind'

An advertisement was on the 2nd May, 1907, made by tin- 
defendants in the following form :—

The Dominion Copper Company Limited. (No personal liubilii\ 
First mortgage six per cent, gold bonds.
The Dominion Copper Company Limited, in accordance with tin- re­

quirements of its mortgage, dated June 1st. 1000, securing the iihut 
issue, has paid out of its earnings the sum of one hundred and seventy 
thousand dollars ($170,000) to the National Trust Company Lim.red 
trustees under the mortgage, to be applied in the redemption of l***iui«. 
as provided by tla- mortgage. Offerings of the bonds for sale . of 
June 1st, 1007. exclusive of the interest coupon maturing on I f 
date, stating the amount offered and price for delivery at the ofl"u<* of 
the undersigned, at Toronto, Ontario, will lie received by the under­
signed up to and inclusive of May 25th, 1007.

National Trust Company Limit* 1. 
18-22 King St. East.

Toronto, Canada

A circular in similar terms was sent to all the bondholders 
who were known to the defendants.

On the 10th May, 1907, the plaintiff wrote to the defendants 
from New York :—

Your circular letter, in reference to the Dominion Copper ( • [.■■•
Limited first mortgage six per cent, gold bond*, duly reevix I 
hereby offer you ten thousand of these bonds at eighty-two (82 i LE 
Whkber.
Many tenders or offerings were received from others. 

below and some above the figure of the plaintiff. Tin tc:J 
amount of the offerings below par was $363,300, at prices .miv | 
gating $309,785.70. Of these, however, one tender by I nt-r
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ineyer was $190,700 nt $170,000, i.c., at a rate of about H7. Ex­
clusive of these bonds it will be seen that there were $167,000 
ottered at $139,785.70. If all the offered bonds (excluding Un- 
tcrmeyer’s) were taken up. the result would lie that $170,000— 
#l:l9.78f>.70=$30,214.30—would remain unused in the hands of 
tin defendants. Mr. White, the manager of the defendants, 
thought it the duty of the defendants to expend all. or as nearly 
as possible all, of the $170,000 in redeeming bonds, and accord­
ingly telegraphed Untermeyer asking if he would accept the 
figure named for part of his bonds; I'ntermeyer answered that 
he was anxious to do tin* best possible for tin* company, and 
would entertain proposal for selling balance if the defendants 
had offers for small amounts on better terms. The defendants 
answered (27th May) that they had tenders for $142,000 bonds 
for $115,742.70, ami asked if ITntermeyer would sell $(12,400 
bonds for balance of sinking fund. Untermeyer suggested that 
the defendants should take $50,000 to $1)0,000 lowest tenders, 
ami lie would furnish sufficient at the figure named to redeem 
$200,000 for $170,000. This was not satisfactory to tin* defen­
dants. Mr. White was then under the impression that the 
amount of bonds could be made up by drawing at par under 
tli'- provisions of 12 (2) ; and he concluded that it would be 
hitter financially to buy all but Untermeyer*s at the rate at 
which they were offered by the various offerers and pay for the 
remainder at par, than to accept Untermeyer’s proposal. He 
accordingly telegraphed Untermeyer that unless he were willing 
to sell $02,400 bonds at the rate mentioned in his letter, the de­
fendants must reject Untermeyer's tender. White, however, 
after careful study of the terms of sec. 12 (2), came to the con­
clusion that the defendants had no such power of drawing, and 
accordingly telegraphed Untermeyer that the defendants thought 
they ought to accept his original tender. Being anxious to re- 
dcein all that were offered under 80. viz., $39,400, the defen­
dants telegraphed asking if Untermeyer was willing for the de­
fendants to accept $39,400 from other tenderers at about 79, 
and to purchase the remainder from rntermeyer to exhaust the 
sinking fund. This was acceded to. The plaintiff’s tender was 
declined by letter of the 28th May; Untermeyer furnished $160,- 
' 00 Itonds for $139,002.25. The bonds redeemed were $200,000, 
end the fund was exhausted.

X slump took place in copper, and the mining company lost 
heavily and is now in liquidation.

The plaintiff’s claim in contract is put forward thus: The 
'• fendants an* trustees under all the terms of the trust deed: 
•iif of these is that they “from the bonds offered . . . shall 

| purchase those bonds which are offered ... at the lowest 
!'| • •” the advertisement and circular referred to the trust
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Riddell, J.

deed, and consequently the advertisement and circular should 
he taken as though the defendants were expressly promising t > 
buy in accordance with the terms of the trust deed, i.e., th 
bonds which were offered at the lowest price ; that this const: 
tuted an offer by the defendants to buy upon the tender at th 
lowest price; that the plaintiff did so tender, and consequent I, 
the defendants are bound..

Such eases as Car! HI V. Carbolic Smoke Ball Co., 11893 1
Q.B. 256; Johmton x. Bcyet, 1899 - Ch. 7.:. Uaskclym 
Stollery (1899), 16 Times lj.lt. 97 ; Warlow v. Harrison < 180s 
1 E. & K. 29.'), 317, are cited in support.

No doubt, if this advertisement were to be read as savin 
‘4We ask offerings of bonds and will buy the bonds which at 
offered at th»* lowest price,” then, if the offerings of the plain 
tiff were at the lowest price, the very offering might be eon 
sidered an acceptance by tin* plaintiff of a contract offered 
him by the defendants; see per Lindley, L.J., in Carl ill v. Car 
bolic Smok< Hall Co., \ 1893] 1 Q.B., at pp. 262, 263. But then 
is no such statement made in the advertisement. It is 
sought to import into the advertisement the terms of 
the trust deed. Although Hooke v. Dawson, [1895] 1
Ch. 480, is not conclusive against this view, as there the deed 
was not mentioned in the advertisement (see p. 486), I do in»? 
think that the deed is by implication made part of the advert 
ment.

But, if it were, the direction to purchase at the lowest pi 
cannot mean precisely what the literal meaning of the words k 
In the present instance there is an offer of $1,000 at 75; on* 
of 1,000 at 76 ; one of 1,000 at 77 ; one of 7,900 at 77, etc. The bo b 
offered at the lowest price are those included in the offer at 77 
only—it could not be contended that the purchase of the l.oou ;it 
75 would be a complete exercise of the powers given by the trust 
The expression must in a business document receive a business in­
terpretation—the meaning can be determined from a consider a- 
tion of the object for which the power is given. The object i* t< 
redeem as many bonds as possible at the cheapest rate—to sp* a ! 
the money furnished by the company in reducing as much as |»• »*- 
Mihlc the bonded indebtedness of the company. I am of the o| m 
ion that the method ultimately pursued by the defendants was 
unexceptionable from a business point of view, and was in no 
way a violation of the terms of the deed of trust.

1 think the plaintiff fails in contract. If he be held entitled 
to recover in contract at all, 1 find that the market price of the 
bonds at the time of the breach was 75—his damages will then 
tie $7<to.

The same consideration will also prevent him from recowr­
ing as vest ai qui Irani.
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The defendants hove, in the premises, acted honestly and 
reasonably, and ought fairly to he excused for the breach of 
trust, if there was one: 02 Viet. (2), eh. 15, sec. 1 (O.) ; Stewart 
v. Snydir (1900), 27 A.K. 423; Smith v. Mason (1901), 1 O.L.B.

11. Henning \. Ma- lean (1901-2 , 2 O.L.R. 169, i O.L.B 666; 
AN Village of Markham and Town of Aurora (1902), 3 O.L.R. 
609: Duvtr v. Drum (1902), 3 O.L.R. 004; King v. Matthews 
11903), 5 O.L.R. 228; Flgin Loan and Savings do. v. National 
Trust Co. (1903-5), 7 O.L.R. 1, 10 O.L.R. 41 ; Chapman v. 
Itrowne, [1902] 1 Ch. 785, especiall’ at p. 805.

1 am also of the opinion, as at present advised, that the other 
provisions in the trust deed protect the defendants, but I do not 
consider it necessary to pass upon that question.

The action will be dismissed with costs.

The present appeal was taken from the order of the Court of 
Appeal for Ontario, reversing the above judgment, the opinion 
of the Court of Appeal being reported sub nom. Whichtr v. 
National Trust Co., 22 O.L.R. 4G0.

Sir I!. Fining, K.C., Anglin, K.C., IV. Fining, and Cassets, 
for the appellants, contended that there was no breach of 
the directions contained in the mortgage deed. The appel­
lants were trustees for the whole body of bondholders collec­
tively. They were not trustees for any individual tenderer. 
They acted reasonably and in good faith and were protected 
from liability both by the Trustee Act, sec. 1. and by the pro­
visions of the trust deed. See National Trustas Co. of Aus­
tralia v. Ornerai Finance Co., [1905] A.C. 373. There was no 
liability either in contract <>r quasi-contract. Reference was 
made to Spencer v. Harding (1870), L.R. 5 C.l\ 501, and as to 
<"titract bv advertisement to Itookc v. Dawson, [1895] 1 Ch.

: 1 Carlill\. Carbolù Smoki Dali Co., [1893 l Q.B. 256.
Messrs. Younger, K.C., and 0. Lawrence, for the respondent, 

contended that art. 2 of the mortgage deed was a provision for 
the benefit of the Imndholders as well as the company. It cre­
ated a trust for individual bondholders who tendered their l fonds 
for redemption. The trustees had no option but to redeem 
those bonds which were tendered to them at the lowest price, and 
if was breach of trust to refuse the respondent’s tender in 
f ivour of those who tendered at a higher price. The ndver- 
i M-nicnt and circular sent out by the appellants to the respond­
ent as well as other bondholders, constituted their offer to take 
the respondent’s bonds when tendered on the terms of the mort­
gage deed, and the respondent’s tender was an acceptance of 
that offer. See South lletton Coal Co. v. Haswell, itc., Coke 

>1 Coal Co., [1898] 1 Ch. 465. The case of Rooke v. Dawson,
1 "''À] 1 Ch. 480, did not apply to this case. There was, there- 

i i \ breach of contract in refusing it as well as breach of
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IMP trust. Neither the trust deed nor the Trustee Act protected tlv 
appellants, who acted in breach of their duty in accepting offer'

1912 higher than that made by the respondent.

National 
Trust Co. 

r.
Wiiicheb.

Counsel for the appellants were not heard in reply.
At the close of the arguments their Lordships said they 

would report to Ilis Majesty that the appeal should be allowed, 
and subsequently. February 21, 1912, the reasons for that report 
were delivered by

Lord Ilobwn. Lord Hobson :—This action was brought by the respondent 
as a bondholder in the Dominion Copper Company, a corpora 
tion constituted under the laws of British Columbia, against 
the appellants, who are a trust company and were trustees for 
the bondholders of the Copper Company under a mortgage deed 
of June 1, 1905. The respondent claimed that the appellants 
had committed a breach of trust, and further, or alternatively, 
had committed a breach of contract in refusing to purchase from 
him certain of his bonds in the Copper Company which he had 
offered to them for sale in response to an advertisement inviting 
tenders of bonds under the terms of the mortgage deed.

Shortly stated, the respondent contends that the appellants 
were bound to expend a certain fund in purchasing bonds at the 
lowest price, and that his bonds were offered at a price lower 
than that accepted from the successful tenderer. The appel­
lants, on the other hand, contend that the respondent’s offer 
was for a comparatively small quantity of bonds, and. if ae- 
eepted, would have put it out of the power of the appellants to 
purchase the much larger quantity offered by the successful 
tenderer at a price which admittedly enabled the trustees to 
expend the whole fund at their disposal so as to procure a larger 
number of bonds at a lower average price than they could have 
done if they had accepted the offer of the respondent.

It is admitted that the appellants acted in perfect good faith 
and in the exercise of an honest judgment as to what appeared 
to them to be within their powers and in the interest of tin* 
bondholders as a whole.

The mortgage deed provided that a fund for the purchase or 
retirement of bonds should he constituted by means of a stipu 
la ted appropriation year hv year from the surplus profits of the 
Cupper Company.

By art. 2, sec. 12, it is directed that “The moneys so paid 
to the trustee shall be applied to the retirement of bonds of 
the company issued hereunder and secured hereby, and for that 
purpose only, to be obtained as follows” (omitting immaterial 
parts) :—“The trustee shall . . . annually or oftener 
. by a notice published ... in a newspaper in general 
circulation in the cities of New York and Toronto, call for offer­
ings of the bonds issued under and secured hereby, to be madv
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within some period prescribed in the said notice, and from the 
bonds offered to it shall purchase those bonds which are offered 
to it at the lowest price, not, however, exceeding par value of 
said bunds and the then accrued interest for each such bond.”

The section goes on to prescribe that if sufficient bonds are 
not offered to exhaust the said fund at less than par, then and 
in that event “The trustee shall by a notice in manner therein 
directed, give notice that certain bonds to be drawn by lot are 
called for the purpose of investing therein the moneys paid to 
the trustee by the mortgagor company.”

On May 2, 1907, the mortgagor company handed to the 
appellants the sum of $170.000 to be applied in the redemption 
of bonds according to the terms of the mortgage, and the appel­
lants thereupon published the following advertisement:—

IMP.

P. C.
1912

TiustCo. 

Which eb.

Lord Itotxon.

“The Dominion Copper Company, Limited.
“First Mortgage 0 per cent. Gold Bonds.

“The Dominion Copper Company, Limited, in accordance 
with the requirements of its mortgage, dated the 1st June, 1905, 
securing the above issue, has paid out of its earnings the sum of 
one hundred and seventy thousand dollars ($170,000) to the 
National Trust Company, Limited, trustee under the mortgage 
to be in the redemption of bonds as provided by the
mortgage. Offerings of the bonds for sale as of 1st June, 1907, 
exclusive of interest coupon maturing on that date, stating the 
amount offered and price for delivery at the office of the under­
signed, at Toronto, Ontario, will be received by the undersigned 
up to and inclusive of 25th May, 1907.

“National Trust Company, Limited.”
The respondent answered the said advertisement and duly 

offered $10,000 bonds at $82 per bond of $100.
The following is a convenient summary of all the tenders at 

prices below par:—
Rate. Par value. Offered at.

Under 80.................... .. * 39,400.00 $ 30,937.75
80-86 inclusive.......... ... 102,600.00 84.804.95
86.8 (Untermeycr) .. .. 195,700.00 170,000.00
< )ver 86.8 ................... 25,600.00 24,043.00

$363,300.00 $309,785.70
It will l>e observed that Mr. Untermeycr offered bonds to 

ill** nominal value of $195,700 at the price of 80.8. which was 
l ist enough to exhaust the fund. The appellants naturally 
treated this as an indivisible offer, and, wishing to buy all the 

mis i including the plaintiff's) which were offered at lower 
prig's, they asked Mr. Untermeycr whether, if they did so, he 

ould be willing to offer sufficient bonds at 86.8 to exhaust the 
of the fund.

45
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After correspondence and interviews, with which it is not 
necessary to deal in detail, it was ultimately agreed that th« 
appellants might buy bonds amounting to 4(39.400 at rates less 
than hU, if he, Mr. Untermeyer, would offer bonds of the nom 
inal value of $160,600 for the balance of the sinking fund. By 
this means the appellants succeeded in obtaining bonds amount 
ing to $200,000 for the money at their disposal, whereas if they 
had accepted all the offers (including the plaintiff's ) below bti. 
and Untermeyer had withdrawn his offer, as lie would hav 
done if the terms ultimately arranged had not been agreed V' 
they would only have got bonds below par amounting t" 
$142,000, and would have been obliged to expend the balance oi 
the fund in purchases at par.

The plaintiff's offer was therefore declined. A great fall in 
the price of copper afterwards took place, by which the Copp< 
Company lost heavily, and it is now in liquidation.

At the trial Riddell, J., decided in favour of the appellant- 
and further held that, even if they were wrong in refusing tli 
plaintiff’s offer, they had acted honestly and carefully, so that 
they were entitled to be excused both under the Provinei.il 
Trustee Act and the provisions in that behalf of the trust deed 
itself. This decision was reversed by a majority of three Judges 
to two in the Court of Appeal for Ontario, and judgment was 
entered for the plaintiff for $700, with costs.

Their Lordships are of opinion that the appellants properly 
fulfilled the obligation east upon them by art. 2, see. 12. of the 
trust deed. There can be no doubt as to the object of that sec­
tion. It was intended by all the parties to the deed that tli 
appellants should obtain as many bonds as possible with the 
money placed at their disposal, and they were accordingly dir» > t 
ed to select, from the bonds tendered, those which were cheap» <t

As Riddell, J., pointed out, on a strictly literal construction 
of the words of the clause, the obligation of the appellants t<* 
purchase “those bonds which are offered to it at the low.st 
price” does not expressly extend beyond the particular lot wli • li 
is offered at a price lower than any other lot to buy, leaving the 
trustees without any directions as to how they were to select 
from the other bonds, but no one has suggested such a construc­
tion except for the purpose of dismissing it as wholly unreason­
able when tested by the object of the clause. The Court must, 
if possible, construe the clause so as to give effect to the plain 
intent of the parties. In buying bonds the appellants had ta 
consider number ns well ns price. Indeed a low prie» .as only 
important because it facilitated the acquisition of a large man­
lier. Under these circumstances “the lowest price” meant the 
price which was lowest as applied to the whole block purchased. 
If the appellants had purchased the small lot of bonds offered 
by the plaintiffs at 82, and had been unable, in consequent of
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that purchase, to complete the bargain with Vntermeyer, the 
price given for the whole block of bunas purchased would cer­
tainly not have l>een the lowest price at which ati equal number 
uf bonds could have been purchased under the agreement with 
I'ntcrmiyer, and by the acceptance of his offer.

In Ibis view of the case, it is unnecessary to consider the 
points raised as to contract or trust, or the further question 
which would arise if an obligation on either of these grounds 
could be shewn to exist between these parties, namely, how for a 
trustee or agent can be made liable for an honest and reasonable 
misinterpretation of ambiguously worded instructions; for in 
neither alternative did the appellants commit any breach.

Their Lordships have therefore humbly advised His Majesty 
that this appeal should be allowed, the judgment of the Court of 
Appeal set aside, and the judgment of Riddell, J., restored, with 
costs in both Courts.

Tin* respondent will pay the costs of the appeal.

Appeal allowed.

1.

3.

P. t\ 
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TORONTO AND NIAGARA POWER COMPANY v. TOWN OF NORTH 
TORONTO.

Judicial Committee of the Priva Council. Viscount Haldane. L.C., Lord 
Maenaghten. Lord Dunedin, Lord Atkinson, and Sir Charles 
I'ilzpatrick. dulg 24. 1912.

P. C. 
1IH2

statutes (8 311A—08)—Construction—4îi\tng effect to whole 
statute—Speculation as to legislative intent.

In deciding a question of statutory construction, a Court «>f justice 
i~ not entitled to speculate ns to which of two conflicting policies was 
intended to prevail, but must coniine itself to the construction «>f the 
language of the relevant statutes taken as a whole.

statutes (8 II A—90)—Legislative intent—Railway Act, R.S.C. 
1900, un. 37.

The language of the Railway Act, R.S.C. 1900, eh. 37, expresses an 
intention to preserve intact all powers conferred by previous special 
Acts of incorjioration upon companies within its scope, except where 
otherwise specifically mentioned.

Parliamext—Railway Act,Statutes (811 A—96)—Intention 
R.S.C. 1900, eu. 37. 8EC. 248.

Section 248 of the Railway Act, R.S.C. 1900. cli. 37, shews that, 
" here Parliament intended by that Act to interfere with the powers 
<>f companies other than railway companies, it has done so by special 
provision.

4. Highways (8 II R—47)—Special Act conferring powers on electric
LIGHT COMPANY—USER OF HIGHWAY—ERECTION OK POLES IN

lh« powers conferred upon the Toronto and Niagara Power Company 
*'> sections 12 and 13 of its Act of Incorporation of 1902, remain in­
to t notwithstanding the provisions of the Railway Act, R.S.C. 1906, 

7. and that company is entitled to erect poles for the purpose of 
stringing .power of transmission lines along the streets of a munici­
pality, without the consent of the municipality.

[Toronto and Niagara Poircr Co. v. Town of North Toronto, 2 D.L.R. 
120, reversed on appeal.]
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IMP. Appeal from a judgment of the Court of Appeal for Ontario
1» q of February 1, 1912, 2 D.L.R. 120, reversing a decision of Chan- 
1912 cellor Boyd.
----- The appeal was allowed.

Toronto &.
XiAdABA Wallace Nesbitt, K.C. (of the Canadian Bar), Atkin, K.C 

Power Co. and D. L. McCarthy, K.C. (of the Canadian Bar), for the appel 
Tow* or lants-. ,

North Sir Robert Finlay, K.C., and 7. A. Gibson (of the Canadian
Toronto. Bar) for the respondents.

TheLwd The Lord Chancellor (Viscount IIaldane) in delivering 
their Lordships’ judgment to-day, said the question raised by 
the appeal was whether the appellant company might enter upon 
the streets of the town of North Toronto for the purpose of 
erecting poles to carry power lines for the conveyance of electri 
city. Chancellor Boyd decided that they had such power, but 
subject to compliance w'ith certain conditions. The Court of 
Appeal reversed his judgment, holding that the appellants had 
no such power unless they had first obtained the leave and licens.* 
of the respondent corporation.

By their Act of incorporation in 1902 the appellants were 
given, unless the powers which it prima facie conferred were r< 
atricted by the Railway Act, very large powers which entitled 
them to succeed in the present action. If it could be taken by 
itself their Lordships were of opinion that the Act shewed that 
the Parliament of Canada treated the company, the works of 
which were expressly declared to he for the general advantage 
of Canada, and so brought within section 91 of the British North 
America Act, as proper to be entrusted with freedom to inter­
fere with municipal and private rights. For that there might 
well have been, on the balance of advantages, good reason, tin* 
purpose of the company being to bring electric power from Nuilt- 
ara Falls to parts of Canada, to reach which its lines would have 
to pass through a series of municipal areas.

To make its powers of entry subject to the veto of each muni­
cipality might mean failure to achieve its purpose. It was there­
fore not surprising that a pioneer company such as that should 
i.ave been given large powers.

But while prima facie such powers were given, their Lord­
ships collected from other legislation of the period that the Legis­
lature was fully aware of the difficulties of giving such powers 
without restriction, and that the question of safeguards was 
present to the minds of the draughtsmen. Companies which 
had power to bring electrical power and wires into Cana-linn 
cities might provt a serious danger to the public. The evidence 
in the present ease shewed the peril to the safety and the lives 
and property of the inhabitants of a populous district wh h a 
high voltage, such as that of a power company, might occasion.



5 D.L.R.] T. and N. Power Co, v. North Toronto. 45

by

of

but
of

hail

antage 
No 
inter- 
might 

, the 
Niag- 

have

The Parliament of Canada, not unnaturally anxious to avoid 
dangers of that kind, accordingly passed general statutes confer­
ring upon municipal authorities large powers of control. Section 
mi of the Railway Act, 18SS, was amended by the Railway Act, 
1899 [62 & 63 Viet. (Can.) eh. 37], which added to it a sub­
section illustrative of that kind of control.

The new sub-section enacted that when any company had 
power by any Act of the Parliament of Canada to construct and 
maintain lines of telegraph or telephone, or for the conveyance 
of light, heat, power, or electricity, such company might, with 
the consent of the municipal council or other authority having 
jurisdiction over any highway, square, or other public place, 
enter thereon for the purpose of exercising such power, and 
break up and open any highway, square, or other public place.

If the powers conferred by that section displaced the less re­
stricted powers of entering without any consent conferred by 
the Act of incorporation, the appellants were in the wrong. Their 
Lordships had therefore to determine this question. They had 
to hear in mind that a Court of Justice was not entitled to specu­
late as to which of two conflicting policies was intended to pre­
vail, but must confine itself to the construction of the language 
of the relevant statutes road as a whole. His Lordship referred 
to the General Railway Act of 1906, which repealed and re-en- 
ncted, with some modifications, the previous railway Acts, in 
order to see what light its language threw on the question 
whether the powers originally conferred in 1902 by the Act of 
incorporation still stood unrestricted. He said the draughtsmen 
used language which expressed an i. tention to save all such 
powers.

By the definition of section (2) “company” meant a railway 
company, and “Special Act” meant any Act under which the 
company had authority to construct or operate a railway, or 
which was enacted with special reference to such railway. By 
section 3 the General Act was to be construed as incorporated 
with the Special Act, and, unless otherwise provided in the Gen­
eral Act, where the provisions of the General Act and of any 
Special Act passed by the Parliament of Canada related to the 
same subject-matter the provisions of the Special Act should, in 
so far as was necessary to give effect to such Special Act, be taken 
to override the provisions of the General Act.

By section 4 if in any Special Act passed by the Parliament 
of Canada previously to February 1, 1904, it was enacted that 
any provision of the Railway Act, 1888, or other general railway 
Act in force at the time of the passing of such Special Act, 
was excepted from incorporation therewith, or if the applica­
tion of any such provision was by such Special Act, extended, 
limited, or qualified, the corresponding provision of the General

IMP.
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Act was to be taken to be excepted, extended, limited, or quali 
fled, in like manner.

By section 247 when any company was empowered by Special 
Act of the Parliament of Canada to construct, operate, and main 
tain lines of telegraph or telephone or for the conveyance of light, 
heat, power or electricity, the company might, with the consent 
of the municipal council or other authority having jurisdiction 
over any highway, square, or other public place, enter thereon 
for the purpose of exercising its powers, and subject to certain 
restrictions, break up the ground. If the company could not ob­
tain leave from the municipality it might apply to the Board of 
Railway Commissioners, and the Board had discretion to grant 
such leave. Section 248 specially defined the word “company.” 
for the purposes of that particular section to include a telephone 
company, and imposed restrictions on the powers of such com 
panics to construct, maintain, or operate their lines of telephone 
upon, along, across, or under any highway, square, or other pub 
lie place in any city, town, or village, without the consent of the 
municipality.

The materiality of that section, which was to apply notwith­
standing any provision of any Act of the Parliament of Canada, 
was that it shewed that where the Legislature intended to inter­
fere with the powers of companies other than railway companies, 
it did so by special provision.

Section 247, in the opinion of their Lordships, applied so far 
as the wording of the section itself was concerned, only to com­
panies within the definition clause, that was to railway com­
panies. Railway companies might have power to construct lines 
of telegraph or telephone, or for the conveyance of light, heat, 
power, or electricity. When they had such powers, and no special 
power to enter on municipal property, the section empowered 
them to do so, if the municipality consented and under restric­
tions. But if by its Special Act the railway company had been 
in terms given larger and less restricted powers of the same 
kind, sections 3 and 4 already referred to shewed that these 
special powers were saved. An exception to that appeared in 
sub-section (g) of section 247 where the Board of Railway Com­
missioners was given jurisdiction to abrogate rights given by the 
Special Act to the extent of requiring the lines to be pln< 1 
underground.

As to that sub-section, two observations must be made. The 
first was that no question of its application was raised in this 
litigation. The second was that the application of the sub sec­
tion was excluded by the wording of section 21 of the Act of in­
corporation. It was inconsistent with the provisions of that 
Act, for it was in reality only one of the provisions of the Hail- 
way Act of 1906 relating to railway companies, and was there­
fore excluded.
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The only way in which section 247 of the Railway Act of 1906 
was to the appellants was by the language in which
it was made by section 21 of their special Act. But if
the provisions of section 90 of the Railway Act, 1888, as amended 
by the Railway Act, 1899, and in substance re-enacted with 
additions by the Railway Acts, 190.'$ and 1906, were, as appeared 
to be the case, kept alive by the Interpretation Act, those pro- 
visions were declared by section 21 of the special Act applicable 
only in so far as they were not inconsistent with the provisions 
of that Act. Moreover, the definitions of “company” and “rail­
way" in section 21 made sections 3 and 4 of the Railway Act, 
1906, apply so that the provisions of the appellants’ Aet of in­
corporation overrode and extended the provisions of section 247. 
In the result it appeared to their Lordships that the powers con­
ferred by sections 12 and 13 of the Act of incorporation of 1902 
remained intact.

In the Court below the trial Judge decided in favour of the 
appellants on the fpiestion of power to enter and erect their poles 
without consent. The Court of Appeal took a different view. 
They held that the general restrictions imposed by section 90 of 
the Act of 1888, as amended by the Act of 1899, and by section

Î 247 of the Act of 1906, were not inconsistent with the provisions 
of sections 12 and 13 of the Aet of incorporation. For those 
reasons their Lordships could not agree with that opinion. They 
would therefore humbly advise his Majesty that the appeal 

I should be allowed, and that it should be declared that the appel­
lants were entitled to a declaration that they were at liberty to 
erect poles for the purpose of stringing transmission or power 

j wires along Eglinton avenue without the consent of the respon- 
/ dents, and to have the latter restrained from interfering with 
! them in doing so. The respondents must pay the costs of this 
I appeal and in the Courts below.

Appeal allowed.

THE UNION BREWERY, Limited v. PAGE.

Quebee Court of Rericu', Guerin, il a-t inrun ami Pruneau,
January 27, 1912.

S*AI.E I 8 ID—21)—REASONABLENESS OF TEX MONTHS IX WHICH TO DIS­
POSE of beer—Sale “a mesvre qv'ei.le se dispensera”—Absence 
OF GUARANTEE for MORE than one year.

Vnder a «aie of n quantity of beer ami ale “d mesure qu'elle se din- 
p. mrra." ten months' time is a reasonable period in which to dispose 
"f it. after which the seller may recover its'value, where it is shewn 
that brewers do not guarantee the soundness of beer for more than

Sam: <$ ID—21)—Liability of buyer of beer fob containers not re-

In an action for the price of heer and ale sold the defendant, lie is 
liable for the value of empty barrels not returned to the seller.

\Parkrr v. Fulton, 21 L.C.J. 255, specially referred to.]
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Appeal from a judgment rendered by the Superior Court 
Lynch. J., on September 1U, 1910.

The appeal was dismissed.
Messrs. J\'avanaf/h, Lajoie and LacosL. for the plaintiff.
Messrs. McKcoicn and Boivin, for the defendant.

Guerin, J. :—The defendant inscribes in review against 
judgment of the 28th September, 1910, which condemned In 
to pay the plaintiff' $242.05 for beer and ale sold to him. and i » 
return its eases, casks and bottles within 15 days, failing whn li 
to pay a further sum of $398.75.

The plaintiff sued the defendant for $045, being $240.25 n 
beer and ale, as per its detailed statements, and $398.75 i r 
empty vases, casks and bottles, as per its other detailed stai 
ment.

The defendant pleaded that the action was prematurely tak< a. 
that the sale of the beer and ale was made upon the express 
stipulation that the same would be payable only as the same was 
disposed of, that this agreement was in conformity with the eus 
tom prevailing, that the defendant used diligence to sell tli 
liquids, and that the defendant has overpaid the plaintiff l r 
all the beer and ale disposed of up to the date of the issue <>! 
the writ in this ease. As regards the cases, casks and bottles, 
the defendant pleaded lie never purchased these articles from th ■ 
plaintiff, and that, by the custom of trade, he is entitled to re­

tain possession of the same until their contents are sold, and 
that he has already returned thirteen barrels and three halt- 
barrels, and has on hand twenty cases of empty bottles awaiting 
the plaintiff’s demand.

The sale which the plaintiff alleges goes back over three ycaiv 
The defendant was then a hotelkeeper in Granby, 1\Q. He lue» 
since sold out this business. The plaintiff is a company carry­
ing on the business of brewers, with a head office in Montreal. 
On the 21st September, 1908, the defendant gave the plaintiff 
a sample order ; it represented $10.75; no term of payment was 
specified. On 23rd September, 1908, the defendant purchased 
$55 worth of the plaintiff’s goods, the term of payment agreed 
upon was four months. On 22nd October, 1908, the defendant 
purchased $430.75 worth of the plaintiff's goods; it was a full 
carload. The term of payment agreed upon was as follows: 
“à mesure qu’elle se dispensera.”

Three months afterwards, viz., on the 21st of January, l!"'!1. 
the plaintiff' wrote the defendant, enclosing him his account for 
$490.25, and asking him for a payment on account. Again on 
15th of March, 1909, the company renewed its demand i r a 
payment on account. On 14th April, 1909, the defendant paid 
a visit to the plaintiff’s brewery in Montreal, gave his not* for 
$250 at two months on account, although at that time he states



D.L.K 5 D.LR.j Union Brewery v. Page. 49

inst a 
•d him 
and to 

: which I

>.25 f.'v 
.75 1 "
1 st a:

v tuk. n. 
oxpi- 
une was 
the cus- 
sell Ha­
lt iff t"f

bottl'-s. 
from ili- 
'd to re- 
old, ami 
ree half- 
awaiting

ret* year».
Ile has 

ay carry- 
Montreal.

plaintiff 
ment was 
purchased 
nt agreed 
defendant 
vas a full 
8 folV'WS:

inry,
ecount for 

Again on 
land f r 11
idant

H-

iv he states

in his testimony that he had only disposed of $138 of the plain- 
till' 's goods. At the same time the defendant did not complain 
of the quality of what he had received, but gave a further order 
for more goods.

The plaintiff, however, did not till this new order. The de­
fendant paid the $250 and the plaintiff continued to ask him to 
settle the balance. On the Kith of July, 1909, the plaintiff wrote 
him that nine mouths had expired since the sale and that he 

j should pay the balance due. On the 29th of August, 1909, the 
| plaintiff instituted action against the defendant.

As regards the interpretation to be put upon the clause, “à

I mesure Qu’elle se dispensera,” it is to be noted that the defendant 
has not proved that this agreement was in conformity with the 
custom of trade. The learned Judge who rendered the judgment 
‘i quo states that it is the duty of the Court to give a reasonable 
interpretation to this clause, so that effect may be given to the con­
tract, and that to do so all the facts and circumstances must be 
taken into account. It is proved that the brewers themselves will 
not guarantee the soundness of this beer longer than one year; 
it, would hardly be reasonable to interpret the clause as extend­

ing beyond such a limit. If it was to be interpreted literally the 
vendor would be at the complete mercy of the purchaser, who 
might, if he chose, hold back the sides, and thus postpone indefi­
nitely his obligation to pay.

The defendant was given over ten months' time to dispose 
|>f the beer and ale for which lie is sued, and the judgment ap- 

icaled from holds that this was a reasonable delay, under the 
kit iimstances, within which to dispose of the same. I am of the 
|ainc opinion. As regards the empties, the defendant might well 

■ been condemned to pay for the empties which he did not 
Wilder back to the plaintiff. The judgment mercifully granted 
lini a concession for which he did not ask, and allowed him to 
«•turn within 15 days, should he prefer to do so, instead of 
laying the value thereof. The option given him is no prejudice 

) him : arts. 3 and 113 C.P. See also Parker v. Fulton, 21 L. 
|.J. 255, Dorion, C.J., speaking for the full bench, states:— 

j It is » well-established rule that a t'ourt cannot grant more than is 
«skctl I>y the parties, yet it can grant less or grant the demand in a 
am-1 died form. Here the ap|iellant was not entitled to a dismissal of 
the action pure and simple, but we think L.i was entitled to an order 
thiit the action I* dismissed, unless the respondent should give him 
security within a certain delay, and this (’ourt considers that the 
Sii|Kiriur «'ourt, in accordance with the uniform practice Wfore the 
«•o-ic. should have ordered the respondent, to give security within a rea- 
won«IiUt delay, and that in default of such security Wing given within 
s,u‘h delay, the action should W dismissed.

[ l S(,° fio error in the judgment appealed from, and I am of 
! opinion that the inscription in review should be dismissed
ih costs.

Appeal dismissed.

QUE.

C. R. 
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Guerin, J.
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Re REID and The LEITCH COLLIERIES, Limited.

Alhcrln Supreme Court, Seott, Stuart and Simmons, JJ. June 22, 10!2

1. Death (g IV—29)—Defences—Workmen’sCompensation Act (Ai ia
—('oMPRO.M ISI! AM) SETTLEMKNT—VXAVTIIOBIZEI) OFFER OF 1.1 ABIL­
ITY INSURANCE COMPANY TO SETTLE.

An award of $1,000 ns damages for the death of a workman, «■'inn.it 
In* based by an arbitrator under the Workmen’s Compensation Vt 
of Alberta. *1908, upon the facts that the manager of the company in 
formed the claimant that her claim would In- settled, and that tlo- -.-di 
citons for the company wrote the solicitors for the claimant that tlev
thought the matter should In- settled, and that an assurant-».......
pany. which was liable to indemnify the company in res|ieet of i 
claim, sent a letter to the claimant making her an offer of one tlmn 
sand dollars, in settlement of her claim, which did not ap|>ear t Inn, 
lievn authorized by the company with whom the workman lm-l Wn 
employed and against which the award was made.

2. Master and servant i8 I 11—7)—When relation exists—Contractu*
—Workmen's Compensation Act (Ai.ta.).

One who contracts to take coal from a mine, and over whom th# 
mine owner has no control, is not a workman within the meaning 
the A Hier ta Workmen's Compensation Act. 1908.

[Vamplrir v. Parkpale Iron amt Steel Co., [10031 1 lx.It. s.ïl. ,m; 
Rimgg’s Employers’ Liability. 7th ed.. 224. referred to.]

Appeal by the Leitch Collieries Limited from the award 
of His Honour Judge J. L. Crawford, District Judge, in favour 
of the widow, Elizabeth C. Reid, upon an arbitration held under 
the provisions of the Workmen's Compensation Act fAlta. 
1908. in respect of the death of her husband, William N. Reid, 
who was killed in the mine of the Leitch Collieries Limited, 
where he was employed under the contract set out in the following 
opinion of Scott, J.

The appeal was allowed.
J. W. McDonald, for the Leitch Collieries Limited, ap­

pellants.
P. J. Nolan, for respondent. Elizabeth C. Reid.
Scott, J.:—William N. Reid, the husband of Elizabeth C. 

Reid, was killed by an accident in the company’s mine on the 
17th November, 1910. Formal notice of the death of the de­
ceased and of the claim of the widow for compensation was not 
given to the company until the 5th September. 1911 : hut it 
appears that the company's general manager, Hamilton, had 
notice of the accident and the death of the deceased therefrom, 
immediately after it occurred.

At the time of the accident which resulted in his death th* 
deceased was working in the company’s mine under the following 
agreement in writing:—

Article* of agreement entered into this 10th day of Oetoh r, A.D 
1910, between William Xesbit Reid, contractor, of Pass bn re Xlh-rti 
hereafter known as the party of the first part, and the Leitch Collieri-I 
Limited, of Passburg, Alberta, hereafter known as the party of tbf 

second part.

5 D.L.J
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The party of the first part agrees to commence immediately at a 
point on the left hand side of number one coal seam, where the second 
rock tunnel intersects it, on section 15, township 7, range 3, west of 
the 5th meridian, and blast off 4M feet off the left hand side and load 
in mine cars of the coal seam running parallel with the coal seam the 
(piantity of rock the party of the second part requires for their coke 
oven work this fall.

The party of the first part further agrees to furnish dynamite, caps 
and fuse for the said blasting.

The party of the second part agrees to pay the party of the first part 
one dollar and seventy-five cents per cubic yard of twenty-seven cubic 
feet to lie measured in the mine cars.

The party of the second part further agrees to furnish the party of 
the first part with 00' dynamite at $12.(X) per case, dynamite caps 
at $1.00 per box of 100 caps, blasting fuse at one cent per foot or $1.00 
jier roll.

'Hie party of the second part further agrees to haul the rock away 
as promptly as possible after it is loaded and to furnish sufficient air 
for the operation of the rock drill and to sharpen the rock drills in the 
blacksmith shop and to keep the rock drill in order.

In witness whereof we have set our hands and seals this 10th day of 
October, 1910.

(Signatures.)

ALTA.

s.c
1912

Re
Reid

Com iebies 
Limited.

At the time of the accident there existed an agreement be­
tween the company and an assurance company, the name of 
which the evidence leaves uncertain, whereby the latter appears 
to have been liable to indemnify the former against any claims 
for compensation for injuries sustained by its employees. Under 
agm-ment, Hamilton gave the assurance company notice of the 
death of the deceased; and the solicitor of the latter wrote the 
ap; -nt as follows:—

Frank, 7th September, 1911.
He Compensation.

Dear Madam,—I have been expecting you to call u|>on me, as I under­
stand Mr. Hamilton advised you of the assurance company having 
made an offer of settlement.

It upix-ars that the assurance company claims that you were not 
wholly dependent upon your late husband’s earnings, owing to your 
keeping a boarding-house; but offer you the sum of $1,000 in full settle­
ment of your claim for compensation. If you would care to call u|H>n 
im- at any time, I hall be pleased to discuss the matter with you.

Yours faithfully,
Harry C. Moore.

Hamilton appears to have been aware of this offer by the 
assurance- company at or about the time it was made; but there 
is nothing in the evidence to shew that he or his company autho­
rised it as an offer on behalf of the latter. The reference to 
Hamilton in the letter might lead to the view that the assurance 
compan. had made a similar offer to the collieries company; 
hut there is no evidence of such an offer having been made.
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The applicant made no reply to this letter. The solicitor 
for the collieries company then wrote to the applicant's solicitor 
as follows:—

Macleod, 11th October, 1911.
Without prejudice.

J. R. Palmer, Esq., Barrister, etc., Lethbridge, Alta.
Reid against Leitch Collieries Ltd.

Dear Sir,—We have been retained by the respondent in the matter 
under the Compensation Act to defend same. We think this is a va 
where a compromise would be advisable. We would lie prepared to 
settle the same for $f»(X).

Kindly let us know whether this would be satisfactory to you.
Yours truly,

Macleod & Gray.

This offer was not accepted by the applicant, nor was any 
reply made by her.

The applicant states that more than two months after the 
accident she met Hamilton; that then she understood from 
him that there was going to be a settlement, and that he then 
stated that he did not sec why there should l>e any trouble over 
it; that, upon receipt of the letter from Moore, she again saw 
Hamilton in July, and that he then told her that everything 
was all right on his side, but that the trouble was with the assur­
ance company, and that he then advised her to see Mr. Farmer, 
who appears to have l>een tin- representative of that company.

The arbitrator Crawford) awarded the applicant
$1,000 without costs. The grounds upon which he made an 
award in her favour are stated by him, in his reasons for the 
award, as follows:—

I take the view that, on the strength of that letter of Mr. Moon's, 
exhibit 1), taken in conjunction with the evidence of Mr. Hamilton, 
there must have been negotiations between the assurance company 
and the defendant company in relation to paying this woman; and 
that evidence is corroborated by her statement, which was uncon­
tradicted, that she was prevented from taking proceedings by reason 
of the fact that she was assured from time to time by Mr. Hamilton 
that things were going all right. Her last conversation with him was 
that he told her everything was all right, as far as he was concerned, 
and the delay was on account of the assurance company. This look» 
to me the strongest kind of corroboration that negotiations were |lend­
ing between the assurance company and Mr. Hamilton, as manager 
of the collieries company—the defendant company in this action in 
reirnrd to paying her com|>ensution, and t hat is borne out by Mr. Moore'i 
letter offering her $1,000, which was written on behalf of the assur­
ance company. 1 think that the attitude of the company was such 
us to preclude them from now setting up the want of notice of acci­
dent ami notice of claim, or any other objection of that sort, aii'l that 
the doctrine of estoppel applies.

The remaining reasons stated by him relate solely to the 
facts which influenced him in fixing the amount of the award.

.1

18
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and in determining the question of costs. The words of the 
arbitrator which I have quoted appear to me to mean merely 
that the collieries company was estopped by its conduct from 
asserting, as it did in its denial of liability, that the applicant 
had not given the pro|x*r notice, required by the Act, of the 
accident and death of the deceased. If I am correct in this 
view, it follows that he has not given any reasons for the award 
in the applicant’s favour.

I cannot see that there was anything in the conduct of the 
collieries company, or of Hamilton, its representative, which 
would have the effect of making the company liable by reason 
of the offer of $1,000 made on behalf of the assurance company. 
By reason of the relations existing between the two companies, 
the former company could not safely make any offer of settle­
ment without the consent of the latter. It was for the latter 
alone to consider the question of liability, as the former appears 
to have been fully indemnified against such liability. The fact 
that Hamilton may have been cognizant of the offer cannot, 
in my view, affect the question of his company’s liability. I 
am of opinion, also, that the subsequent offer of $500 made on 
behalf of the collieries company does not affect the question of 
the liability, even though it was made, as it probably was, with 
the consent of the assurance company. It was made without 
prejudice, and, not having been accepted, the ant obtains 
no advantage by it.

One of the grounds relied upon by the collieries company, 
in its denial of liability, is that the deceased was not a workman 
within the meaning of the Act. I think it is clear that, by the 
terms of the agreement between the collieries company and the 
deceased, under which the deceased was working at the time 
of his death, he was not a workman within the meaning of the 
Act. He was not in the employment of the company or in any 
way under its control. He was a contractor with the company 
to do certain specified work, in the performance of which the 
company could not exercise any control over him.

In Ruegg on Employers’ Liability, 7th ed., p. 224, the author, 
in discussing the interpretation placet I upon the term “work­
man” in the English Act of 1906 (0 Edw. VII. eh. 58), says as 
follows :—

The test in nil coses to be applied to ascertain whether the Act ap­
plies is this—not, is there a contract of employment? but is there a 
contract of service from which a connection of employer and work­
man or master and servant van be deduced? A contract of service 
for work or labour, with which alone the Act is concerned, arises where 
"ne tierson undertakes to serve another and to obey the reasonable 

ul'Ts of such other within the scope of the duties undertaken generally,
11,1 not N|K>cificnlly defined. If all the duties, though they may be 
duties of service, are specifically defined, and it is apparent from the 
construction of the contract that the list is an exhaustive one, and no
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control ii# reserved over the person undertaking the duties, either us 
to the manner or time in which he should perform them, the contract 
is generally spoken of as an independent contract, giving rise to the 
position, not of master and servant, but of employer and contractor.

A distinction may be drawn between the effect of the inter­
pretation placed by the English Act upon the term “workman” 
and that placed thereon by our Act; but the words I have 
quoted appear to be applicable as well to the interpretation in 
our Act.

Under sec. ti of our Act, it is only the employer of a work­
man who is liable for compensation under it; and, as I hav. 
already held that the collieries company was not an employer 
of the deceased, I am of opinion that the award should be set 
aside and the matter referred back to the arbitrator.

The collieries company should be entitled to the costs of tin 
appeal.

Stuart, J.:—I think this appeal should be allowed, upon 
two grounds. First, the basis upon which the learned District 
Judge found the amount of the compensation was not, in my 
opinion, a proper one to proceed upon. I cannot see that tin 
company were in any way responsible for an offer made clearly 
on behalf of the assurance company, with which the colliern < 
company had nothing to do. In the second place, upon the 
evidenc before us and before the District Court Judge, it does 
not appear that the deceased was a workman, within the meaning 
of the Workmen’s Compensation Act. He was working under 
a special contract to do certain work, but he was in no way under 
the control of the company. I think the principle of the decision 
in Vamplew v. Parkgatc Iron and Steel Co., [1903] 1 K.B. 851, 
is applicable to the present case.

The appeal should be allowed with costs, and the case remitted 
to the arbitrator to be disposed of in accordance with our promt 
decision.

Simmons, J., concurred.
Appeal allowed.
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MERCANTILE TRUST CO. v. CANADA STEEL CO. ONT.
(Decision No. 2.) ^7

Ontario Divisional Court, Clutr, Sutherland and Lennox,././. June 20, 1912. 1912

1. Master axii servant (8 II 11 .'I—13© )—Servant’s aksi - motion of risk June 20.
—Walking under dangeboub platform.

Wilt*re a servant was killed by a brick falling through an opening 
in a platform under which his work did not take him the master is 
not answerable therefor where the servant had been warned as to and 
knew the danger of going under the opening, and had I wen expressly 
directed to keep away therefrom.

I Mercantile Trust Co. v. Canada Steel Co., 3 U.L.R. 518, 3 O.W.X.
980, atlirmeil on appeal.]

2. Death (§ IV—20)—Contributory negligence—Workman — Assump­
tion of risk.

A master is not liable for tbe death of a servant, notwithstanding 
the jury found that the use of a certain appliance would have pre­
vented it. although unable to agree that its absence amounted to a 
defect, where, at the time the servant was killed, he was in a place 
where his work did not take him. and lie bad I wen warned a.s to, and 
knew, the danger be ran, and had been expressly warned to keep away 
therefrom.

IDeyo v. Kingston and Pembroke It. Co., 8 O.L.R. 588. and Humes 
v. \ unnerji Colliery Co., [1912] A.C. 44. specially referred to; Moore 
v. Moore, 4 O.L.R. 107. distinguished ; Mereantile Trust Co. v. Canada 
Steel Co., 3 D.L.R. 518, 3 O.W.X. 980. atlirmeil on appeal.]

Appeal by the plaintiffs, the administrators of a deceased Statement 
Italian labourer, from the judgment of Riddell, J., Mereantile 

1 v. Canada Steel Co., ;i O.W.N. 980, 3 D.L.R. 518, dis­
missing the action, which was brought to recover damages 
for the man’s death, caused, as alleged, by the negligence of 
the defendants, for whom the plaintiff was working at the 
bottom of a shaft, when a portion of a brick fell down the shaft 

I and inflicted such injuries that he died.

The appeal was dismissed.
A. M. Laris and J. K. Sloan, for the plaintiffs.
«/. IV. Nesbitt, K.C., for the defendants.

The judgment of the Court was delivered by Clute, J.

É" after setting out the facts) :—The questions put to the jury 
Jam! their answers are as follows :—

1. Was there any defect in the appliances of the defendants 
I which caused or assisted in causing the casualty ?

2. If so, what was it! Answer fully.
3 Was the deceased warned to keep his head from below the 

I shaft ? A. By the foremen ! A. Yes. B. By Bissett! A. Yes. 

4 Did he know that it was dangerous to put his head below
I the shaft! A. Yes.

f». Was he killed by reason of his putting his head below
|the shaft! A. Yes.
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6. Was he in his proper place when he was killed T A. No.
7. IF he had been in his proper place would he have hi 

killed? A. No.
8. Damages ? A. $2,150.
The jury added the following:—
“We consider that, if the shaft had been continued upwards 

another 6 inches, this accident would not have happened, but 
we cannot agree whether the absence of this is or is not a defect, 
nor can 10 of us agree as to this."

Even assuming that the answers to the two first questions 
were favourable to the plaintiffs, the answers to the remaining 
questions preclude the plaintiffs from recovering.

The deceased was warned to keep away from the shaft. He 
knew that it was dangerous ; and it was by reason of his doing 
that which he was warned not to do that he came to his dt-ath. 
He was not in his proper place. Had he been, he would not have 
been killed. All this is found by the jury, upon sufficient evi­
dence.

Mr. Lewis strongly urged that there was no sufficient find­
ing that the deceased was guilty of contributory negligence 
The finding is stronger : it is in effect that he was the cause of 
his own death, and that with knowledge of the danger and warn­
ing not to incur it.

The plaintiffs’ counsel strongly relied upon the language 
of Armour, C.J.O., in Moore v. Moore, 4 O.L.R. 167, at p. 174. 
where he says : “A person may be exercising reasonable care, and. 
in a moment of thoughtlessness, forgetfulness, or inattention, 
may meet with an injury caused by the deliberate negligent* 
of another, and it cannot be said that such momentary thought­
lessness, forgetfulness, or inattention will, as a matter of law, 
deprive him of his remedy for his injury caused by the deliber­
ate negligence of the other, but it must in all such cases be a 
question of fact for the jury to determine.’’ In that case, as 
the Chief Justice points out, the jury negatived contributory 
negligence on the part of the plaintiff, finding that he ueed j 
reasonable care for a boy of his age. There were no finding! I 
against him such as in the present case; and, having regard to 
the facts of that ease and the findings of the jury, I think it 
quite distinguishable from the present.

In Dcyo v. Kingston and Pembroke R. Co., 8 O.L.R. 5si 
where the deceased was on top of the car contrary to the rules | 
of the company, of which he was aware, and was knocked fror. 
the car by coming in contact with the overhead bridge, it wti : 
held that the accident was caused by his own negligence, and 
the defendants were not liable, although there was not a clear j 
headway space, as required by the statute. This case was dis- ■ 
tinguished in Muma v. Canadian Pacific R. Co., 14 O.L.R. 14< |
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See also Findlay v. Hamilton Electric Light and Cataract Power 
Co., il O.W.R. 46; Markle v. Simpson Brick. Co., 9 O.W.B. 
436, in appeal 10 O.W.R. 9; Grand Trunk It. Co. v. Birkcttt, 
35 Can. S.C.R. 296; Bist v. London and South Western It. Co., 

1907] AC. 209.
In Barnes v. Nunnery Colliery Co., [1912] A.C. 44, a boy 

employed at the colliery jumped into a hoist tub in order to 
ride to his work. It was a common practice for the boys to ride 
to their work in this way, and it was expressly for­
bidden. and the prohibition was in force as far as possible. It 
was held that the death was caused by an added peril to which 
the deceased by his own conduct exposed himself, and not by 
any peril involved in his contract of service.

1 think the appeal should be dismissed, and with costs, if 
demanded.

Appeal dismissed.

France LAFLEUR (petitioner for writ of habeas corpus> v. Charles A. 
VALLÉE, Governor of the common jail for the district of Montreal 
(respondent).

Quebec Court of King's Bench (Croicn Side), Gervais, J. July 20, 1912.

1. Habeas corpus (8 I C—12a)—Right to discharge—Warrant of com­
mitment DEFECTIVE—ABSENCE OF SUMMARY OF NATURE OF OFFENCE.

A warrant of commitment is invalid which does not contain even 
a summary of the nature and gravity of the offence charged against a 
prisoner, nor give the name of the presiding magistrate who com­
mitted him.

2. Habeas corpus (8 IC—15)—Powers of amending informal warrant
OF COMMITMENT—ISSUANCE OF PROPER WARRANT.

A prisoner confined under an informal warrant of commitment may 
Is* held in custody upon a proper warrant being subsequently issued.

Officers (8 II A—75)—Powers of clerks and police magistrate's
OFFICERS TO CORRECT ERRORS AND DEFECTS IN COMMITMENT W.XR-

The Crown side of the Court of King's Bench will permit the clerks 
and officers of the police magistrate of the city of Montreal to correct 
errors and deficiencies in commitment warrants.

I. Courts (8 II A fi—178)—Jurisdiction of Court sitting under Habeas
Corpus Act—Cognizance of proceedings.

A Court sitting under the Hal>eas Corpus Act may, without in­
quiring into the justice of a sentence imposed on a person, take notice 
of the minutes of proceedings against him in order to satisfy itself 
that the provisions of the law relating to the warrant of commitment 
have been observed.

Petition of a prisoner upon the return of a writ of habeas 
corpus for his discharge from the common gaol for the District 
ot Montreal, upon the grounds that the warrant of commitment 
wits defective in that it did not bear the name of the magistrate, 
nor his signature, nor a statement of the nature and gravity of 
the offence.

QUE.

Julv 26.
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Omiii, J.

The petition was refused.
L. Houle, for the petitioner.
J. C. Walsh, K.C., for the Crown.
Gervais, J. :—The present proceedings have been had, by the 

consent of counsel representing both parties, in the prisoner's 
absence.

The petitioner seeks to secure his release from the common 
gaol for the district of Montreal by means of a writ of habeas 
corpus, alleging that he is therein illegally detained because 
the warrant of commitment does not bear the name of the 
magistrate, nor his signature, nor a statement of the nature and 
gravity of the offence.

The last return made by the respondent establishes that the 
petitioner was found guilty, on July 9th, 1912, in the Court of 
the general sessions of the peace for the district of Montreal, 
of having stolen a quantity of copper wire of the value of fifteen 
dollars and being the property of the Laval Electric Company, 
in the parish of L’Epiphanie, in the district of Joliette, the 9th 
day of July instant.

Vpon the day of the return of the present writ, the respon­
dent declared that the petitioner was in his custody under a 
warrant, signed by E. A. 11. Ladouceur, clerk of the Court, the 
said Court presided over by A. II.. and that the petitioner was 
found guilty of theft.

However, in criminal proceedings had "before a jury, or un 
der the provisions respecting speedy trials, the warrant for 
commitment is simply a copy of the sentence of the Court, entr> 
whereof is made in a register forming part of the archives of 
the Court, according t<> .<i:t and 914 C.C., and form 16 of tl 
same code; or, in cases heard under the provisions respecting 
summary proceedings or proceedings against children under 
information and complaint, the warrant of commitment is noth 
ing but the warrant to apprehend, qualified by that name, an I 
signed by the presiding magistrate himself, since no register of 
record is provided for that purpose, according to 727, 799, 811 
C.C., and forms 31 to 36, 55 to 57, and 59 of the same code.

As a consequence, the law requires, under pain of invalidity, 
that warrants of commitment, for reasons of moral, logical and 
judicial good order, should briefly recite the circumstances "f 
time, place and persons surrounding the commission of an of­
fence by him who is punished for it and who must serve his sen­
tence either in prison or penitentiary.

In eases of trial by jury or in speedy trials, a register is 
kept, and it is the duty of the clerk to sign every extract and 
recite therein not merely the sentence but also the other par 
ticulars above indicated.
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In the latter case, the warrant of commitment lias been 
abolished, and, as the law now stands, it has been replaced by 
a copy of the sentence of the Court. Reference is made, also, 
to K.S.C. eh. 147, see. 44, the Penitentiary Act.

In the other above mentioned cases, it is the duty of the 
presiding magistrate, who does not keep a register, to sign 
the warrant of commitment and include the same particulars.

In the present case, if the warrant of commitment is validly 
signed, but it does not contain even a summary of the nature 
ami gravity of the offence, nor the name of the presiding magis­
trate, it must therefore be considered as invalid for these two 
reasons. Notwithstanding this, and with the consent of both the 
Crown and the prisoner, the respondent was permitted to make 
a supplementary return in which he declares that he detains 
the prisoner by virtue of a warrant drawn in the form pro­
vided by 833 C.C. and form 61 of the same code.

The new warrant of commitment agrees with the sentence 
and the latter is well-founded and is legal, according to the pro­
visions of the Criminal Code. Reference is made to 833 C.C. 
and to form 61, and to R.S.C. eh. 147, see. 147.

A prisoner confined under an informal warrant of commit­
ment may continue to be held in custody if a subsequent proper 
warrant of commitment is issued. Under the circumstances 
arising from the wide range and number of criminal cases, re­
quiring prompt attention, which occupy the police magistrates 
and their clerks and officers in the city of Montreal, this Court 
should assume the responsibility of permitting those clerks and 
officers to correct any errors which may, from time to time, 
occur in the drawing up of warrants of commitment.

A Court sitting under the authority of the Habeas Corpus 
Act may always, as a necessary consequence, take notice of the 
minutes of proceedings had in the case and satisfy itself that 
the provisions of the law relating to the warrant of commitment 
have been observed, without, thereby inquiring into the justice 
of the sentence ordering imprisonment.

The writ of habeas corpus is quashed, and the petition for 
the release of the prisoner if. dismissed.

Discharge refused.
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CITY OF HAMILTON v. GRAND TRUNK R. CO.
I Re Shunting on Ferguson Avenue, Hamilton.)

File 18292

Board of Railway Commissioners, May 29, 1912.

Eminent domain (§ III B 2—110)—Railway on street—Com pen >\
TION TO LAND OWNERS—BOARD OF RAILWAY COMMISSIONERS.

The Railway Board may make it a condition of the occupation f 
a street by a railway company’s tracks running along that street, that 
the railway company should compensate landowners injuriously 
fected because of the operation of the railway on the highway, if 
such landowners have not been compensated in some other way.

2. Eminent domain ( § IV B—195)—Additional servitude—Abuttim,
owners—Increase of traffic—Owner of land prior to chav i
—Compensation.

Where a railway established a freight shed and freight shunting 
yard which materially increased the traffic upon that part of the rail­
way running along a city street and injuriously affected the value of 
the properly fronting on the street to an extent not contemplated when 
the grant was made many years previously by the municipal corpora­
tion of permission to carry the railway line along such street, the 
Railway Board of Canada will order compensation to be paid by the 
railway to such of the landowners within the territory injuriously
affected a- were the owners of their property prior to such change
conditions.

3. Eminent domain (g IV B—195)—Additional servitude—Purciixse
OF PROPERTY ON STREET SUMSEqUENT TO CHANGE OF CONDITIONS—
Notice—Compensation.

Purchasers of property upon a street upon which a railway is 
operated who bought subsequently to the establishment of a railway 
yard and the incidental damage "to the properties on that street by 
reason of the shunting of ears thereon, having purchased with 
notice of the new conditions, are not entitled to compensation in 
damages as are the landowners who had acquired title previous to 
the establishment of the railway yard.

The Assistant Chief Commissioner (Mr. D’Arcy Scott): 
—This is a complaint of the city of Hamilton and some residents 
on Ferguson avenue to the disturbance created by the Grand 
Trunk Railway Company shunting trains on that avenue, which | 
has been before the Board on several occasions, and was the last 
time it was up allowed to stand to give the Grand Trunk Rail­
way Company an opportunity of advising the Board wlmt it 
proposed to do towards eliminating the annoyance complained 
of. It appears that the Grand Trunk Railway Company have 
largely discontinued shunting at night, but as they start work at 
five o’clock in the morning, this undoubtedly gives just cause 
for complaint. It is also stated that the constant shunting «lur­
ing the day time is a nuisance, and has the effect of depreciating 
the value of property on Ferguson avenue within the territory 
affected by the shunting.

It appears that the predecessor in ownership of the tracks 
on Ferguson avenue, the Hamilton and Lake Erie Railway Com­
pany, was given permission to carry its line of railway along
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avenue, by the municipal council of the city of Hamil- 
resolution passed on the 12th February, 1872, which

Resolved, that permission be and it is hereby given to the Hamilton 
and Lake Erie Railway, to carry the line of railway along the whole 
or such portion as they may see fit, of all or any, or either of the 
streets in this city lying between Emerald street on the east, Fer­
guson avenue, Nelson street and Cherry streets on the west, including 
the said streets named and the streets lying between the northern and 
southern boundaries of the city, and extending to the westward from 
Emerald street aforesaid within said limits, and that a copy of this 
resolution duly certified be delivered by the clerk to the said railway 
company.

In the year 1904 the Grand Trunk Railway Company estab­
lished a freight yard and built a substantial freight shed on the 
west side of Ferguson avenue, known as the Cannon street yard. 
After the establishment of this yard shunting was commenced on 
Ferguson avenue to get cars in and out of the Cannon street 
yard. The volume of this shunting has increased with the vol­
ume of traffic handled in the Cannon street yard. This in­
crease has been very' substantial, due to the great commercial 
development in Hamilton within the past few years. The re­
sult now is, that such a use of Ferguson avenue, in the neigh­
bourhood of the Cannon street yard, is made by the railway 
company which was not in contemplation by anyone at the time 
the permission to carry its line along Ferguson avenue was 
given to the Hamilton and Lake Erie Railway Company in 1872.

The Hoard has on more than one occasion, and particularly 
in the case of Hardisty street, Fort William, made it a condi­
tion of the occupation of a street by a railway company’s tracks 
running along that street, that the railway company should 
compensate landowners injuriously affected, because of the oper­
ation of the railway on the highway, if such landowners had 
not been compensated in some other way.

In the present case, we cannot, of course, review what took 
place at the time the permission was given to the Hamilton and 
Lake Erie Railway Company to lay its tracks on Ferguson 
avenue. I have no doubt at that time the public were so anxious 
for the establishment of railway facilities that the people of 
Hamilton, including those who owned land on Ferguson avenue, 
welcomed the advent of the railway ; but, as I have already sug­
gested. the use of the avenue as it is now used by the shunting in 
aad out of the Cannon street yard, is something which was not 
contemplated by those affected when the arrangement of 1872 
was consummated.

I therefore think that those injuriously affected by this 
►hunting should receive compensation. The Grand Trunk Rail-
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Asst. Chief 
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CAN. way Company should be ordered to compensate them accord-

H>mT in ply by paying damages, to be fixed by arbitration if necessary.
It may be. that the Grand Trunk can make a more satisfactory

Hamilton

Think
R. Co.

arrangement for all concerned by purchasing the lands affect- 1 
outright, instead of compensating the owners. I think th< y 
should have the option of doing either, and that they should hr 
permitted to use the expropriation powers of the Railway Art 
if they desired to acquire title to the lands affected.

Amt. Chief 
'niiimissinnor.

This decision will he for the benefit only of those landown- rs 
on either side of Ferguson avenue from Cannon street southerly 
to Rebecca street, the zone affected by this shunting.

Some of the property on Ferguson avenue, between Cannon 
street and Rebecca street has changed hands since the establish­
ment of the Cannon street yard. The purchasers of such pro­
perty bought it with notice of the existing conditions, and there­
fore are not entitled to compensation. The order should lie 
limited to existing landowners within the territory described 
who were the owners of their property prior to the establish­
ment of the Cannon street yard.

umr. (iiwdefe. Commissioner Goodbve concurred.

Order for compensation.

B.C. BURGOYNE v. MALLETT.

c. c.
1012

Vancouver County Court, B.C., Judge (iront, County Judge.
June 14, 1012.

Jimi-14. 1. Landlord and tknant (§ III E—117)— Notick to quit—Reanoxaiiu
LENGTH OF TIME—SUFFICIENCY.

In the absence of a statutory requirement as to tin* length of n-■:iv
fur the termination of a tenancy from month to month, only a ........ n
able notice of intention to terminate the tenancy is necessary.

[Jonc* v. Mill*, 10 C.B.NA 788. followed.]
2. Landlord and tenant (8 HIE—117)—Wiiat is reasonable v mo

OF TERMINATION OF TENANCY.
A half month’s notice of termination of a tenancy from mm- !i t 1 

month is reasonable, where the landlord knew the tenant was l>»»king 
for a cheaper place because lie could not atTord to pay the rent th*- 
former demanded, and will Is* sullicient in the absence of a stilt it-rv 
requirement of a longer notice.

3. Landlord and tenant I § Il 1 I)—90)—Liability of tenant for rest
AFTER SURRENDERING PREMISES AND GIVING NOTICE TO gi ll.

A tenant who surrendered demised premises at the middl< f - A 
month, and at the same time gave notice of the termination tlx
tenancy, is liable for a full month's rent.

4. Landlord and tenant 18 HI A—W)—Right of tenant to compensa 1
T10N FOR REPAIRS.

A tenant who has not covenanted or agreed to make repair • »*n 
titled to compensation for making repairs on demised premi* onlj 
when made at the request of his landlord.
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Action for a month’s rent in lieu of notice to quit.
Judgment was given for plaintiff. 
ll\ C. Brown, for the plaintiff.
H. S. Cayley, for the defendant.

Grant, Jun. Co. Judge:—The premises in question were let 
hy the plaintiff to the defendant for 822.50 per month, payable 
in advance, the term beginning on the 17th of the month. The 
tenancy continued for some months, the defendant during the 
said time having on more than one occasion called the plaintiff’s 
attention to the fact that the rent was greater than he was able 
to pay, and that he would have to get a cheaper rent.

On the 2nd April, 1912, the defendant, having succeeded 
in getting a cheaper rent, moved out, and at once notified the 
plaintiff, and returned him the key, in the envelope with the 
notification aforesaid ; and, some few days later, paid up the 
rent to the time of moving out.

The plaintiff contends that he was entitled to one month’s 
notice of intention to terminate the tenancy, and in lieu of that 
to one month’s rent for the same.

There is no statutory enactment in British Columbia dealing 
with the length of notice for the termination of such a tenancy, 
and very little authority that I have been able to find under 
the common law.

In Jones v. Mills, 10 C.B.N.S. 788, at p. 795, Erie, C.J.,

I also think a tenant holding, having held for several years (on. a 
weekly tenancy), is not liable to be turned out at the end of any week 
without notice. . . . The rule which applies to tenancies from year 
to year has never, it seems, been extended to the case of a weekly or 
monthly tenant; but, though it has been laid down that a weekly or 
monthly tenancy does not require a week’s or a month’s notice to ter­
minate it, unless there be some special agreement or some custom, 
I do not find that any |>erson has ever held that the interest of a tenant 
so holding may be put an end to without any notice at all. Some 
notice must be necessary.

In the same case Williams, J., says, at p. 797:—
I apprehend that in either case there must be a legal expression of 

intention that the tenancy should cease. There is certainly no direct 
authority on the subject.

Willes, J., also says, at p. 797:—
1 have no doubt that the inference of law arising from a contract 

of tenancy like this, is, that it should continue from week to week 
until put an end to by the one party or the other expressing his dissent 
' > its continuance, and t hat such dissent cannot be expressed so as to 
put an end to the tenancy before the end of the current week. 1 am 
ready to adopt that view; but, as a matter of law, to say that a week’s 

is necessary is a proposition l am not prepared to assent to.

63

B. C.

C. C.
1912

PVRC.OYNK

Mai.i.ftt.



Dominion Law Reports. [5 D.L.RÜ4

c.c.
1912

ItVROOYNK

Mallett.

Ryles, J., in the same case, says:—
It seems to me that the same convenience which dictates the notice 

there (a yearly tenancy) makes it also necessary that a tenancy from week 
to week should be determined only on reasonable notice. It may be 
that the law has not yet determined what that notice shall be. The state 
of the authorities seems to be this: there is some authority for saying 
that a week’s notice is not necessary, but there is no authority de­
fining what notice is necessary. I would rather decide the present 
case on the ground that no notice at all was given, whereas the law 
requires a reasonable notice.
This, I take it, is the state of the law in British Columbia 

to-day.
Adopting the law as laid down by Willvs, J., as above, that 

the dissent cannot be expressed so as to put an end to the tenancy 
before the end of the current week or term, the notice given 
on the 2nd April could not work a termination of the tenancy 
before the end of the term—the 17th April—and not then unless 
the notice was reasonable. The question is, was the half month’s 
notice reasonable in this case? I think so, as the plaintiff was 
aware that the rent was more than the defendant felt himself 
able to pay. He knew that the defendant was endeavouring to 
get a cheaper rent, and might, if he desired, have terminated 
the tenancy, on due notice, and got a more stable tenant. The 
defendant, in my judgment, is liable to pay rent for the month 
ending the 17th April; as, having paid up only till the 2nd April, 
there was a half month’s rent due to the plaintiff.

The defendant counterclaims $14 for certain repairs done. 
A. part of this work was done, as I gather from the evidence, 
with the acquiescence, yes, more, at the request, of the plain­
tiff; and, from the facts adduced, I think the plaintiff was un­
reasonable in not accepting the needed improvements as made 
in satisfaction of his claim for the rent for the unexpired montli 
As it appears to me, certain repairs were made by the defendant 
without the request of the plaintiff; and, as a discouragement 
to tenants in making repairs without request, 1 shall give judg­
ment for the plaintiff for SI 1.25, and for the defendant in the 
same amount, and there will be no costs to either party.

Judgment for plaintiff.
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THE GRAND TRUNK RY. CO. OF CANADA v. McDONNELL. QUE.

Quebec Court of Kina'* Bench (Appeal Side), Archambcault, C.J.. 
Trcnholme, Lavergne, Cross and Gerçai», «/,/. June 15, 1912.

K. B.
1912

1. Damages (gill 1—192)—Measure oe damages fob negligence causing
PERMANENT INJURIES—QUEBEC WORKMEN’S COMPENSATION ACT.

I'nilcr the Quebec Workmen’s ('ompensation Act the unnual payment 
in be mailc for permanent disability is one-half of the average yearly 
wage of which the injured party is deprived by reason of such in­
capacity.

i. Damages (gill 1—192)—Permanent disability—Option under
Quebec Workmen's Compensation Act—Capitalization of in-

The workman entitled to a permanent disability claim under the 
Quebec Workmen's Compensation Act has the option of accepting the 
:iinitial income specified in the Quebec Workmen’s Compensation Act 
or else demanding that the capitalization thereof lie handed over to 
an insurance company in order to purchase an annuity therewith, but 
such capitalization may never exceed $2,000,

Damages (gill 1'—Ml)—Loss of wages—Proposed recom pen ration 
BY EMPLOYER—RIGHT TO COMPENSATION UNDER QUEBEC WORK­
MEN'S Compensation Act.

A reduction in wage earning capacity is to lie established according 
to the ordinary rules, mil the employer cannot, by offering a higher 
wage or a new employment at the old figures, prevent the workman 
from obtaining compensation under the Quel ice Workmen's Compcn-

Juno 15.

Aitial from a judgment of the Superior Court. Tel lier, J.,
1' inl red on November -1st, 1912, maintaining plaintiffs action 
i ti'l i oiulemning the appellant to pay him an annual rent of *210 
is «lamages resulting from permanent partial disability following

| "» an accident.
The appeal was dismissed with costs.

Statement

• 1. /.. licckclt, K.C., for the appellantThe plaintiff after
I tii juraient offered to take back respondent into their service
S tiu same wages as before the accident (loss of an arm), shew- 
I ing that respondent's usefulness was not impaired and his wage- 
| ''Bfiiing capacity not reduced. In the second place, there is error
J 11 lixi»g the annual rent at *210. seeing sec. 2 (<•) of the Act
1 Prides that the ( of the rent shall not exceed *2,000,
1 iv||i, |i at legal interest can yield *100 only, and not *210: Gagne
3 1 ('hi mirai Co., Que. 13 P.R. 14; Fnlaml v. Una fall
M'tal-. Que. 13 P.R. 69.

■i H . Cook, K.C., for respondent:—It is not T d that
8',KS the right arm occasions a partial and permanent in- 
M ' ' i ' '> J,,id the appellant’s offer of re-employment cannot de- 
E|,nx' ,l" f**H|R»ndent of the relief to which the respondent is 

d du- s view \\' ii adopted there would hr
■giin (l inger of a workman lieing defrauded of his recourse by 
■ >llul,i'' expedient of a re-engagement at old wages for a few 

ntli> and then dismissing the employee : Walton, p. 123 :

Argument

21
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McDonnell.

Argument

Koran, p. 81. see. 1120: Fuzier-IIermnn, vol. 32, p. 968 ( 1953 
Dalloz, 1900-2-232, ibid., 1900-2-453, ibid., 1902-2-451. In d< 
termining the rent payable to the injured workman two elements 
only are to be considered : 1st. the wages earned before the ar­
dent, and 2nd, the wages which the workman may expect t-i 
earn after the accident : Walton, pp. 126, 127 ; Koran, p. 81. sn- 
328; Sachet, 5th ed., vol. 1, sec. 538 ; Dalloz, 1900-2-230, ibi l. 
1900-2-253. The tables and figures as to diminution of capaeiu 
have been compiled by Sachet, Accidents du Travail, 5th ed.. 
p. 314. see. 539, and Kuzicr-1 lerman, vol. 32, p. 968, see. 19.71, 
and have been followed in Yigncault v. Brouillard, Que. 40 S.C 
42, and in Glover v. Otis-Fensom Elevator <'•>.. Archer, J., April 
7th, 1911.

Ileckett, K.C., in reply.

Montreal, June 15, 1912.

The following opinion was handed down.

Cross, J.:—The respondent’s right under the Act (9 Edw 
VII. eh. 66) is to a rent “equal to half the sum by which his 
wages have been reduced in consequence of the accident”; see.
2 (h).

The appellant says that his wages have not been so reduced 
at all. If that be true, it follows that the respondent can claim 
nothing under the Act.

To prove that it is true, the appellants produced their mvti 
offer to employ the respondent at better wages than he was earn­
ing at the date of the accident. Hut does the fact that <>ne 
employer is willing to pay the respondent such wages prov- that 
what the English version of the Act calls his “wages” ha\ not 
been reduced in consequence of the accident? Some inferential 
support is given to the appellant's contention by the derbi-m in 
Eyre v. Houghton Main Coll. Co., [1910] 1 K.H. 695, 26 l imes 
L.R. 302, 102 L.T. 385, 79 L.J.K.B. 698, but it is not a case I 
directly in point. The respondent lias cited : Walton, p 123: E 
Koran* Xo. 329 I), p. 1900-2-232, ibid., 1900-2-453, ibid.. I1"1--- f 
451 ; 32 Kuz.-llcrm. p. 968 (1953). A surgeon has testified that j 
respondent’s earning power is diminished seventy-five per cent f ; 
The appellant says that we have not to do with earning power, 
but with “wages.” This answer proves too much. Clearl; tier» I 
is no procedure or act of reducing wages in consequence < f an I 
accident. It is true that the Act speaks of reducing and that I 
reducing literally means bringing down from one amount toll 
lesser amount, and this reducing is spoken of as being i "•n«e- | 
quence of the accident. That being so, I agree with Dean Walton - 
and the French decisions cited by counsel for the respondent j 
that the word “wages” in section 2 means earning power. and I , 
think that this view is strengthened by sec. 19. The m king of I 
an agreement by master and servant whereby, notwith tandinf j
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the injury, it would Ik* arranged that the service would lie con­
tinued and the old rate of wages kept on would involve the créa­
tion of a legal relation different from that provided for by the 
Ai t. It would Ik* a legal relation terminable at will, whereas the 
legal relation created by see. - is not so terminable.

I therefore consider that the appellant did not destroy the 
proof of reduction of “wages” made for the respondent.

The other ground of appeal is that the yearly rent of #210 
adjudged by the Superior Court is more than the Act authorizes 
the Court to fix.

The appellants' east», on this head, rests upon the concluding 
clause of see. 2, which reads: “The capital of the rents shall 
m-t. however, in any case, except in the case mentioned in art. 5” 

-not here in question—“exceed two thousand dollars.” We 
have been referred to annuity tables to prove that .#2.000 cannot 
> ield a rent of #210 per year.

That, however, docs not make out a case for tin» appellant. 
If it were to happen that two years hence the respondent's wages 
came up to the rate which he earned before the accident and there 
were to In* a revision under the Act, the appellant may find itself 
much better off than if it had paid a capital of #2,000. The 
maximum of capital is fixed not upon the footing of an ordinary 
annuity, but subject to the contingencies provided for in the 
Act. If the plaintiff considers his chance of being able to col­
lect the rent from his employer for an indefinite period in future, 
lie can elect to have a lump sum set aside ns capital, but in that 
case he must be satisfied with what a capital of not more than 
#2,000 will yield.

Besides, it is for the Court to apply the measure supplied by 
the Act itself, namely: “half the sum by which his wages have 
been reduced.” If we were to read into the Act the inference 
for which counsel for the appellant argues we would not he 
giving that measure.

1 consider, therefore, that the second ground of appeal is not 
well founded and would dismiss the appeal.

Appcal (Iism issed.
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QUE. AUDET et al. v. JOLICOEUR.
Quebec King's Bench (Appeal Side), Trcnhohne. Lavergnc, ('ions, Carroll, 

and (lerrais, JJ. June 17, 1912.

1. Evidence (S VI K—535)—Admission ok parol evidence to shew that
WRITING DOES NOT CONTAIN ALL TIIE CONDITIONS.

Parol testimony is not admissible in contradiction of the contents 
of a writing, but the complete admission of the opposite party may >*• 
allowed as proof of a condition not expressed in the writing; t • 
party himself may very well admit and acknowledge that the writing 
which is validly made does not contain all the conditions agr....I upon

2. Landlord and tenant (S II 112—13)—Leases — Implied proiiiiiitihn
—Lease for designated purpose—Right to build.

One who leases land for a purpose which does not involve building, 
cannot build thereon, for the destination of the thing leased is agreed 
upon, and there is an implied prohibition against using it for any other 
purpose.

3. Partnership <8 II—8)—Rights and powers ok partners in granting
lease ok partnership property.

Where one who desires to obtain a lease of land from a partnership 
firm is refused by two of those connected with the firm, on the ground 
that he intends to use the land for a saw mill, and subsequently 
tains a written lease from another partner by concealing hi- real 
intention and representing that he wants the land for a lumber yard, 
he will Is- restrained from erecting a saw mill upon the land, even 
though the written lease be unconditional.

4. Injunction (| IE—42)—Right of landlord against tenant—I mu
PENDENT ACTION TO RESTRAIN WITHOUT CLAIMING CANCELLAI MV
OF LEASE.

An action by a lessor for an injunction restraining a lessee I- in 
using the land demised in a manner contrary to the lease, may I*- 
maintained as an independent action, without the addition of a prayer 
for the cancellation of the lease.

[ UrArthur v. Coupai. IK Que. S.f. 321. distinguished, and dictum 
therein disapproved; Wilder v. ('itg of Qinhee, 2ô Que. S.C. 12< 
Rhea unie v. Stuart. Que. 20 K.B. 414. referred to. See also Mignniilt. 
Le Droit Civil du Bas-Canada, vol. 7, p. 290.]

5. Covenants and conditions <8 III C—30)—Landlord—Restriction* as
TO USE OK DEMISED PROPERTY—BREACH—INJUNCTION.

An action by a lessor for an injunction restraining a lessee fi"m 
building upon the land demised in breach of the terms of the lease may 
In* maintained without proof of damage to the lessor.

An appeal by the plaintiffs from the of Pelletier,Statement
J., refusing plaintiffs an injunction against defendant.

The appeal was allowed, Lavergnc, J., dissenting.
P. L. Faribault, for appellant.
L. Morin, for respondent.
Quebec City, June 17, 1912. The judgment of the ma i rity I 

of the Court was delivered by
Carroll. J. :—.Jolicoeur leased from Audet and others a H 

certain lot of ground situate near the St. Sabine station, near II 
the Quebec Central railway line. The lease was draft c I by M 
A udet, and reads as follows:—

1251
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La dite compagnie loue un terrain formant environ un arpent, île 
forint irrégulière, pour cinq ans. it partir de la route de Ste-Sablne, 
liorné nu sud par le terrain du Québec Central, au nord et au nord- 
ouest par la dite compagnie, pour le prix de vingt piastres par année 
annuelement. Si ce terrain forme plus qu'un arpent, il paiera le 
surplus en proportion jusqu'il deux arpents s'il lui est nécessaire et 
si le terrain s'y trouve défriché, avec garantie de tout trouble quel­
conque en foi de quoi nous avons signé les présentes.

(Sgnd.) Audet, Chabot, Pilon & Cie. 
par .L C. Audet.

Ch ailes Audet.
J. A. JOLICOEVH.

QUE.
K R 
1D12

Jor.rcoFi’R.

Before the signing of the lease Jolicoeur had tried unsuc­
cessfully to lease this lot from Chahot and Potvin, the first- 
named being the manager of the Audet Co. and the second, one 
of the partners in said company.

The reason for which Chahot and Potvin did not want to 
lease is that Jolicoeur had told them lie intended to huild a saw­
mill on this ground. This same company had already leased a 
lot nearby to one Couture, who had undertaken to saw all the 
company's wood. Another reason given is that there was dan­
ger of fire owing to the proximity of forest.

It is also proven that Jolicoeur, before signing this lease, had 
taken steps to acquire a barker, and subsequently to the signing 
of the deed had bought an ordinary saw to saw logs.

After the lease had been signed he began to build a mill and 
diil the masonry work thereon.

Audet et al., on October 27th. presented to a Judge in Cham­
bers, a petition for an interlocutory injunction enjoining Joli- 
coeur from continuing this work. This petition was granted and 
was to have been served at the same time as the writ which is­
sued on the 28th of October.

The declaration annexed to the writ concluded as follows:—

That the interlocutory tion issued in this cause lie con­
tinued and declared absolute and per|>etunl, and that a peremptory and 
perpetual injunction lie, therefore, issued ordering the cessation of 
tlicM* works ; that this Court lie pleased to order the defendant to de­
molish within eight days from the service of judgment upon him, 
every part of the said mill which may have been built up at the 
time of the service of these presents, failing which that the plaintiff* 
I*' authorized to have the said demolition made at the defendant's 
ex|H-nse, with costs.

riu- reasons invoked in support of the petition and of the 
action are, that Jolicoeur concealed his intention to huild a mill 
0,1 Hi's lot. and that on the contrary, lie declared to Audet that 
tic lot was desired for a lumber-yard, on which he would put 
up a small camp for his men, and that without such fraud the 
I' - "uUI never have been signed by Audet.

9
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QUE.

k. n.
1912

.lOI.ICOKIR.

Jolicoeur pleads that the lease is without condition ; that the 
destination of the premises has not been changed; that the plain 
tiffs are without interest, and that the procedure is illegal, s 
they did not pray for the cancellation of the lease.

It is true that the lease does not contain any condition for 
bidding Jolicoeur from building a mill, but when he was in the 
witness-box Jolicoeur was asked:—

Q. Did you tell Mr. Audct why you wished to lease this ground1
A. Well, we mentioned it was to place wood in, and build a small 

camp; I could not tell everything that was said in the oflice, but a 
writing and agreement was made. The agreement contains the condi 
lions of the lease.

Q. Was there any question in your pourparlers of the building .f

A. But there was nothing about what would lie done later; I could 
not tell him that.

Yet it must be noticed that a few minutes before he had l....
asked :—

Q. Did you go and see this machinery (of the mill) before or after 
you signed the contract with Mr. Audet!

A. I went before and after.

As will be seen, therefore, when he went to sign the contract 
he was already in pourparlers for the purchase of machinery 
for a mill, and in spite of this he claims that at the time of the 
contract then* was no mention of what would be done later, lie 
also admits having told Audet that the ground was intended for 
a lumber yard.

Vnder the circumstances, can this admission be joined to 
the contract in order to complete the conditions which an not 
expressed therein?

It seems to me that it may.
Parol testimony is not admissible to prove beyond or a.' inst 

the contents of a writing. But the complete admission < ’ the 
opposite party may be allowed as proof of the condition not ex­
pressed in the lease. The party himself may very well admit 
and acknowledge that the writing which is validly mad. don 
not contain all the conditions agreed upon.

And if this admission makes legal proof then the least mwt 
be read as containing a condition of the destination of the 
ground as being for a lumber yard and a small camp.

Could the defendant so change this destination, and may he 
allege the lack of interest of the plaintiffs?

Article 1626 C.C. says the principal obligations of the lessee 
are :—

To use the thing leased as a prudent administrator for the urjvw 
only for which it is designed, ami according to the term* and ;n 
t<*ntion of the lease.
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Mignault, vol. 7, p. 300, says:—
Lorsque les clauses du bail déterminent In destination de la chose, 

le locataire ne peut sc servir de la chose que pour l’usage exprimé par 
le bail. Par exemple, si voulant bonifier un champ, je l’ai donné ft 
ferme A un laboureur afin qu'il y fasse du sainfoin et de l'avoine, il 
ne lui est pas permis d'y semer de l'orge ou d’autres grains.

QOE.

K. n. 
1012

JOLICOEIJH.

When the conditions of user are not expressed the circum­
stances of the case must be taken into account.

The authors, amongst others, Beaudry Lacantincrie, say that 
in such a case the installation of the machinery necessary to the 
industry carried on by the lessee is not prohibited, as it does not 
entail a modification in the form of the thing leased.

In the present case, however, we are not dealing simply with 
machinery, but with the erection of a building, as masonry walls 
were being put up, and Beaudry Lacantincrie says (2 ed., 2 
Louage, No. 640) :—

Si le bail ne dit rien des constructions, elles sont interdites au 
preneur, car elles modifieraient la forme de la chose louée. L'inter­
diction de faire des constructions est donc en principe, une clause 
inutile; elle ne produit pas de conséquences particulières.

But it is not necessary in this case to decide whether this 
general principle applies, because the destination of the thing 
leased was agreed upon between the parties, and although there 
is no written ion to build, this prohibition must neces­
sarily be The prohibitive o’ use is implied.

A person who leases a lot of ground for the purpose of a 
lumber yard cannot build thereon, for the destination of the 
thing leased is agreed upon. There is an implicit prohibition to 
use it for any other purpose.

The defendant says that the plaintiffs have no interest, and 
without int rest there is no action.

In such cases as these prejudice results from the violation 
of the contract entered into between the parties, and as Beaudry 
Lacantincrie very properly remarks, relatively to the sanction 
of obligations flowing from a least», vol. 1, p. 318, No. 601, it 
would he an erroneous solution to allow the action only in a ease
win-re the user contrary to the destination of the thing leased, 
caused damage to the lessor.

Cette solution suffit, du reste, pour condamner la doctrine qui la 
formule car il est contraire aux princi|»os les plus élémentaires que 
h- dommages-intérêts résultant de l'inexécution d'une obligation 

dent subordonnés A un préjudice dont le créancier serait victime.

But the defendant makes a serious objection as to the form 
of tin* procedure.

8051
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QUE. An interlocutory injunction is only nccessory to the action
K. B.
1912

and the action docs not pray for the cancellation of the leas- ; 
the conclusions arc the same as those of the petition for iiijuii 
tion.

JOLICOEUB.
I must say at once, however, that the action goes beyond the 

conclusions of the petition and prays for the demolition of the

Carroll, J. work already done.
This injunction procedure is not unknown in France, al­

though it does not there exist in the same form as here, lu 
France there is an action which would lie to order, as in this 
case, the demolition of the works.

It has been held, it is true, that an interlocutory injunction 
is a conservatory measure, and the accessory of a principal ic- 
tion, and the decision in McArthur v. Coupai, Que. Hi S.C. 521, 
is probably correct, in so far as that case is concerned; an action 
in damages. But the general principles laid down therein are 
contrary to the letter and to the spirit of our law. For example, 
one of the Judges who gave his opinion goes as far as saying that 
a Judge cannot grant the petition before the writ of summons 
has been shewn him, as if our article 957 C.P. required a writ 
to lie issued beforehand.

Mr. Justice Cimon properly dealt with this erroneous con­
tention in the case of Wilder v. The Quebec, Que. 25
s i 128.

It is correct to state that the new code of procedure abolished 
the writ in injunction as a principal demand?

Such was certainly not the intention of the codifiers who de­
clared that they were extending the scope of this useful retm «ly.

If the opinion expressed in McArthur v. Coupai, Que. 16 S.C. 
521, were to obtain, the scope would have been restricted, and 
not extended, for, under the old code the injunction exist» -1 as 
a main action, and sometimes as a conservatory measure. Only 
it was inserted in the writ itself, whereas to-day it forms an 
order annexed to the writ.

We repeat our opinion, as expressed by Mr. Justice Cross in 
Uheaume v. Stuart, Que. 20 K.B. 414.

It is n nu-re question of language or words, whether the injunction 
is an independent action or a mere accessory of what may 
be called a common law action. It can hardly he seriously contended 
that a demand for an injunction to restrain breaches of a written agree- 
ment, or infringement of trade mark rights, or breaches of a part­
nership deed, would not constitute an action by itself.

As to the defendant's objection to the effect that a résilia­
tion of the lease should have been demanded, 1 will answer that 
a chapter dealing with the proceedings between lessors ami les­
sees is not to be construed as containing an exclusive remedy,

1
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ami that the cimmion law procedure for the maintenance of their 
rights is not taken away from lessors anil lessees.

L'emploi de ce mode particulier <lc procedure, (says Mr. Mignuult, 
vol. 7, p. 290), n'est cc|H-iidant que facultatif.
1 am of opinion that Jolicoeur used the ground leased to him 

iu a way which was contrary to the user agreed upon by the 
parties, and that the injunction should have issued, and the 
appeal is therefore allowed.

Laverune, J., dissented.
Appeal allowed.

Re McGILL CHAIR CO.; MUNRO’S CASE.

Ontario High Court. Meredith, CJ.C.P, April 17. 1912.
1. ( oHPcKXTlOXH AM) COMPANICS (gVA—108)—BoXl'S STOCK OH SHARKS 

HOLD AT A HI SCO V NT—ONTARIO COMPANIES ACT, 2 (iKO. Y. I’ll. 31. 

A company organized under the Ontario Companies Act, U.S.O. 
1897. vli. 191. cannot issue shares of capital stock at a discount or as

{Oorrgu in Cold Minimi Co. v. Ho per, [1892] A.C. 12.1. and Melton 
x. Suffer y, [18971 A.C. 299. followed.l 

-• 1 1 RPOK.XTHlNS AM) COM VA NIKS (g V F 4—27(1)—LIABILITY OF 110LDKB OF 
MONTH 8IIAHKS IN LIQUIDATION VROCKKDINGH.

A |H»rson to whom company shares are issued as a bonus and who, 
with his acquiescence, xvas treated by the eompany as a shareholder, is 
liable in liquidation proceedings for the par value of such shares.

I IV«//on v. Suffery, [1897] A.C. 299. and lie Cornwall Furniture Co. 
i I9|0|, 20 O.L.H. .120. followed; lie Matthew tiny Carriage and .twto 

Thomas' Case (1912), 1 D.L.R. 642, 3 O.XV.N. 902, distinguished.] 
it. loRI'OHATIONS AND COMl*AXIKS (gVF3—207)—EFFECT OF RESOLUTION* 

RECALLING ALL STOCK CERTIFICATES 1HSVKI) AH A BONI S—LIABILITY 
OK SHAREHOLDER.

fine to whom company shares are illegally issued as a lionus, is not 
relieved from liability to pay their par value, by the adoption of an 
" 10a riles resolution by the shareholders to the* effect that all stock 
vrliiicates regarded as u bonus lie recalled into the company, pursuant 

which resolution, there was an attempted cancellation of the shares. 
[Ooregum <Sold Mining Co. v. Itoper, [1892] A.C. 12.1. and Itcllerhg 

v. Howland and Marwood's Steumsliip Co., (19U2| 2 I'll. 14, f«d

I 4 RITimioNS AM) COM VAN IKS ( g V It—178)—CANCELLATION OF ALLOT 
mint—Illegal sharks—Bonus—Mistake of laxv.

"ne who accepts shares of eompany stock as a bonus cannot, upon 
-li-cuvcring their illegality, have their allotment cancelled on the 
. mid that they were issued under a mistake of fact, since, if there 
was any mistake, it xvas one of law.

I - /-. Sand yb (18891, 42 Ch. I). 98;UY//om v. Saffery. [1897] A.C. 
"id Hr Cornwall Furniture Co. (1910), 20 O.L.R. 520. followed; 

Iturkinshaw v. XiaoUt (1873), 8 App. ('as. 1004, distinguished.]
■ 1 1 uRl'oRAllONs AND COMPANIES (gVA—170)—RlOHT OF COMPANY IX) 

ALLOT FRACTIONAL SHARKS—LIABILITY OF SHAREHOLDER OX.
V ' ""ipany organized under the Ontario Companies Act. R.S.O. 1897. 

" not empowered to allot half shares of stock, and a person 
in the company purported to allot two and one-half shares is 

' for two shares only.

QUE.

K. B. 
1912

JoMcota h. 

Carroll. J.

Lavcrgnr. .1.

ONT.

ir.c.j.
1912 

April 17.
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ONT.

H.C.J.
1012

Re
McCii.i. 

Chair Co.

Statement

An appeal by the liquidator of the company from an order 
of the Local Master at Cornwall, dated the 12th September, 
1911, refusing to settle the name of Munro, the respondent, on 
the list of contributories in respect of two shares and one half- 
share of the capital stin k of the company, upon a reference for 
winding-up under the Dominion Winding-up Act.

November 20. 1911. The appeal was heard by Meredith, 
C.J.C.l*., in the Weekly Court at Toronto.

George Wilkie, for the liquidator.
J. A. Macintosh, for the respondent.

Meredith, oj. April 17, 1912. Meredith, C.J.:—1The facts, as far ns 
they are material to the question for decision, are undisputed, 
and are: that the respondent was asked by McGill, a din lor 
of the company, to subscribe for shares, and was promised seven 
and a half fully paid-up shares of $100 each, for $.100; ami lie 
was advised by Pitts, another director, to do so. The respondent 
agreed to take the shares on these terms, and accordingly sub­
scribed for them and paid the $500, receiving on the IGth Janu­
ary, 1907, a stock certificate describing the shares as fully paid-
up.

This transaction was not an isolated one; for, as I under­
stand, all the shares issued by the company were subscribed !> 
and allotted on the same terms.

All parties acted in good faith and under the belief that 
the transaction was one into which the company might lawfully 
enter.

A resolution of the directors had been passed on tin dlst 
October. 1906, “that services in connection with the promotion 
and organisation of the McGill Chair Company be paid for in 
fully paid-up shares of the stock of the company, and that ••••rti- 
ficates be issued for the same.”

Instead of allotting bonus shares to the persons who had 
rendered the services mentioned in the resolution, the1 plan was 
adopted of giving to each person who subscribed for sham 
three shares for every two for which he paid, or at that rate: 
the additional fifty per cent, being provided by the shar-s thv, 
issue of which was authorised by the resolution.

Although this was the plan adopted, Munro was tivatcd in 
the books of the company as having subscribed for fiw shares, 
and paid for them with the $500, and as holding twn and a 
half shares paid for by “services rendered in connectinn with 
promoting this company.”

The respondent, on the 24th April, 1909, gave a prox to Mr 
Campbell to vote for him at a shareholders’ meeting to !><* li ­
on the 27th of that month, and in it he described hims< ast1' 
holder of seven and a half shares; and the respondent hims- • 
attended two of such meetings.
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In January, 1910, the company, as the learned Master puts 
it. was in deep water financially.

Some of the shareholders, to whom shares had been allotted 
on similar terms to those on which the respondent’s shares were 
allotted to him, had, about a year before this, learned of the 
illegality of the transaction, and demanded that the certificates 
which had been issued to them should he cancelled and new 
certificates issued for the shares for which they had fully paid 
in cash. These demands and occasional threats of legal pro­
m-dings to enforce them continued during the year preceding 
tin- passing of the resolution to which I shall next refer.

On the 14th January, 1910, at a meeting of the shareholders 
it was resolved :

That all stock certificates which have been regarded in the light of 
bonus stock lie recalled into the company, and whereas Thomas McGill 
jierformcd special services in connection with the promotion of the 
company is desirous of retaining his stock that lie may Ik* exempt from 
the above resolution.

The respondent made no separate demand to have his bonus 
shares cancelled, but he was present at this meeting and voted 
in favour of the resolution.

In pursuance of this resolution, the stock certificates, except 
Med ill’s, were called in and cancelled, and on the 22nd Janu­
ary, 1910, a new certificate was issued to the respondent for 
five fully paid-up shares.

In the view of the Master, the respondent, in accepting the 
seven and a half shares, acted under a mistake of fact ; and, 
having repudiated the bonus shares, as the Master found, as soon 
as lie became aware of the mistake, he was entitled to have the 
allotment of them cancelled, as was done.

The mistake under which, as the Master thought, the re­
spondent acted was in believing that the seven and a half shares 
were, as they were represented to he, fully paid-up.

I am unable to agree with this view. The mistake of the 
respondent was not, in my opinion, a mistake of fact, but a 

| mistake as to the law.
It is not like the ease of Burkinshaw v. Nicolls (1878), 3 App.

! IV 10114. where the company was held to he estopped from 
all. ng that the shares were not fully paid-up. by the certificate 
"Ii i it had issued, and on the faith of which a third person 
1 1 purchased the shares from the person described in the certi- 
t' as being the owner of them, stating that they were fully 
paid-up.

I n-spomleiit dealt directly with the company, and knew 
that he was purchasing from it shares that had not been issued 

one else, but were being issued then for the first time; 
im mistake under which he laboured was the belief that the

II. c. j.
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Meredith. C.J.
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company had a right to issue shares to him at a discount of on 
third of their face value, for that was the effect of the trail 
action.

The position of the respondent is well described by what w is 
.said by Bowen, L.J., in Ex p. Sandys (1889), 42 Ch. 1). 98, 11 
The defendant in that case sought to have the register rectifi. 1 
by striking out her name in respect of six hundred and seven! 
three shares issued at a discount, and the money she had paid 
in respect of them repaid to her. “The question,” said the Lord 
Justice, “is, whether the respondent, whose name is upon tl 
register, has agreed to become a member. The original contr.n t 
under which she " *)r shares was not one that, ns long is
it rested in fieri, could have been enforced. She applied for 
shares to be given to her coupled with a condition which the !.. \ 
would not recognise, and the company had no right, disregard 
ing the condition, to force upon her something which she had 
not asked for. If the case stood there, there would have ln-.-n 
an end of the matter. The original contract was not one wlii.-h 
could have been enforced, and in giving her the shares without 
attaching the condition to them, which she made a portion of 
her offer, the company were not giving her what she asked for. 
Hut the matter does not rest there, and this is just the point 
of the case. After her name was placed on the register and 
after she knew that her name was on the register, she did cer­
tain acts which were only consistent with an intention on her 
part to he treated as a member of the company, and to treat 
herself as a member of the company in respect of these parti a- 
lar shares which had been so appropriated to her. If that is not 
evidence of an agreement to be a member, I really do not kmnv 
what is.” Lind ley, L.J., in the same case (p. 115), says:—

There never lias been from the licginning to the end any mistak< n 
lier part about the facts. Such a mistake as there has been u i- u 
mistake by her, if any, as to the legal el feet of what she ha*
She has not taken these shares on the theory or supposition that tlivv 
were in fact paid-up to the full extent of £5. She knew all the time 
that they were not paid-up, and were never intended to lie paid-up. 
Xo doubt she thought, not knowing the law, that she never «"uld 
have to pay the balance. . . Now the moment she gets these - ares 
and finds she is on the register, xvhat does she do? Does she r« •inli 
ate? Assume she might, but does she? Quite the reverse; being -till 
in ignorance, as she says, of her rights—not in ignorance of any 
material fact, but being still in ignorance, or under an erroneous im­
pression as to the legal effect of what she is about—she treat lier 
self as a shareholder in respect of these shares.

And Cotton, L.J., points out (Ex parte. Sandys (188!' 42
Ch.I). 98 at p. 113) that there was in the ease what was 
wanting in In re Almada and Tirito Co. (1888), 38 Ch. 1) 41V 
namely, the assent of the shareholder to her name being on the

1141
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register in respect of the shares ; and he distinguished Beck's 
Case (1874), L.R. 0 Ch. 392, saying that “the mistake on which 
tin applicant was there relying was not a mistake in law, but a 
mistake in fact;” and, after a reference to the facts of that 
case, he added: “If there had been a mistake of the general 
law of the country, he could not have been relieved. Hut what 
the Lords Justices held was, that he was entitled to have his 
name struck off the register because he had been put on under 
a contract entered by him under a mistake in fact, of which he 
was entitled to have the benefit.”

In Welton v. Saffcry, [1897] A.C. 299, the shares had been 
issued at a discount, and it was held that the holders of them 
were not released from liability in a winding-up to calls for the 
amount unpaid on their shares, for the adjustment of the rights 
of the contributories inter sc, as well as for the payment of the 
company’s debts and the costs of winding-up. Speaking of the 
nature of the transaction, Lord Macnnghten said (pp. 321-2) :

ONT.
iîTcTj.

1912

Re
McGill 

Chair Co.

Meredith, C.J.

The truth is, an it seems to me, that there never was a contract be- 
tween the company or the shareholders, on the one hand, and the 
persons to whom these discount shares were offered, on the other. 
There was an offer by the directors purporting to act on behalf of the 
company, but it was an offer of that which the company could not 
give, because the law does not allow it. There was an acceptance by 
the discount shareholders of that offer. Rut that offer and acceptance 
could not constitute a contract, ltotli parties acted under a miscon­
ception of law. and the whole tiling was void. The company, however, 
placed the names of the discount shareholders on the register; they 
allowed their names to remain there until their remedy against the 
company was gone; ami now they cannot lie heard to say that they 
were not shareholders.

Ex />. Sandys, 42 Ch.D. 98, was followed by Britton, J., in 
IU Cornwall Furniture Co. (1910), 20 O.L.R. 520, and his de­
cision was affirmed by the Court of Appeal. The question in 
that ease was as to the position of persons to whom bonus shares 
had been issued; and, dealing with it, the Chief Justice of On­
tario said (p. 533) :—

It is now too late for these persons to ask to lie relieved from their 
i'i -ition as holders of the shares which they thus acquired. No 

1 milt, they acted under a mistaken belief, but that fact does not suffice 
1 entitle them to In* relieved. Having assented to the allocation of 

1'iv shares and accepted the position of holders in respect of them, they 
''•uniat lie relieved from the liability attached to the position simply 

• ause they made a mistake in the general law. There is no question 
that the facts were fully known to them.

hi the Cornwall ease flie Cornwall Furniture Co., 20 
O.L.R 520], the question arose after an order for a wind­
ing-up of the company had been made; and I refer to it 

r the purpose of shewing that a mistake such as that
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under which the respondent laboured is a mistake as to the lav 
and not a mistake as to facts.

In the English cases it will have been noticed that the 
assent of the shareholder to his name appearing on the register 
of shareholders is spoken of as the determining factor i t 
fixing him with liability as a shareholder; and in the case it 
liar there is nothing to shew that the respondent knew that his 
name had been entered in the register as the holder of the srv. n 
and a half shares. That circumstance is not, in my opini-m, 
material, as the real determining factor is his knowledge that 
the company treated him as a shareholder and his acquiescence 
in being so treated, and that I take to have been the opinion 
of the Chief Justice of Ontario, judging from his oliservations in 
tin1 Cornwall case | A'r Cornwall Furniture Co., 20 O.L.R. 520] 
which 1 have quoted—“Having assented to the allocation of tin* 
shares and accepted the position of holders in respect of tie in. 
they cannot be relieved. . . .”

The Act under which the company was incorporated, the 
Ontario Companies Act, R.S.O. 1897, eh. 191, contains no pro­
vision similar to see. 25 of the English Companies Act of ls»i7, 
which provides that every share “shall be deemed and taken 
to have been issued and to be held subject to the payment of 
the whole amount thereof in cash, unless the same shall have 
been otherwise determined by contract duly made in writing, 
and tiled with the Registrar of Joint Stock Companies at or 
before the issue of such shares.”

It is clear, however, from Oorcgum Gold Mining Co. of 
India v. liopcr, [1892] A.C. 125, that, apart altogether from the 
provisions of sec. 25, the issue of shares at a discount is idlru 
vins a company whose capital is divided into shares of a fixed 
amount, and the liability of the shareholders of which is limited 
to the amount unpaid on their shares. See the observations of 
the Lord Chancellor (p. 134), Lord Watson (pp. 135-6), Lord 
Macnaghten (p. 145), and Lord Morris (p. 148). Set- also 
lYelton v. Faff erg, [1897] A.C. 299, supra.

There is, in my opinion, no reason why these and similar 
cases should not be applicable to companies incorporated under 
the law of Ontario.

The Ontario Companies Act, R.S.O. 1897, ch. 191, requires 
that the number of the shares and the amount of each <liare 
shall lie stated in the application for incorporation (sc 101: 
and sec. 33 provides that “not less than ten per centum upon 
the allotted shares of stock of the company shall, by m« us of 
one or more calls formally made, be called in and made | i y able 
within one year from the incorporation of the company: the 
residue when and as the by-laws of the company direct and. 
although there is no express provision limiting the liab ity of 
shareholders to the amount unpaid on their shares, sec. 7, ira-
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plivdly at all events, so limits it; and the constitution of a 
company incorporated under that Act possesses, therefore, both 
of the features which led to the conclusion that it was ultra 
vins of a company incorporated under the English Act of 1SG7 
to issue shares at a discount; and in the reported cases in this 
Province the English decisions have been applied, notwith­
standing the absence of any provision in our Companies Acts 
similar to sec. 25 of the English Companies Act.

For these reasons, I am of opinion that the respondent was 
not entitled, upon the ground of mistake, to be relieved from his 
position of shareholder in respect of the two and half shares; 
and it follows, I think, that the resolution of the 14th January, 
1910. and what was done under it, was ultra vires the company.

In the Oorcgum ease |Ooregum (lotit Mining Co. v. IIoper, 
[1892] A.C. 125, the Lord Chancellor (at p. 133) said:—

It seem# to mv that the system thus (i.r., by the Companies Act) 
created by which the shareholder's liability is to Is- limited by the 
amount unpaid upon his shares, renders it impossible for the company 
to depart from that requirement, and hv any expedient to arrange 
with their shareholders that they shall not In* liable for the amount 
unpaid on the shares, although the amount of those- shares has been, 
in accordance with the Act of Parliament, fixed at a certain sum of 
money. It is manifest that if the company could do so the provision 
in question would operate nothing. I observe in the argument it has 
been sought to draw a distinction between the nominal capital and 
the capital which is assumed to lie the real capital. I can find no 
authority for such a distinction. The capital is fixed and certain, 
and every creditor of the company is entitled to look to that capital 
as his security.

In Bcllcrby v. Howland & Mar wood's Steamship Co., [1902] 
2 ('ll. 14, the Muster of the Rolls, quoting this passage from 
th speech of the Lord Chancellor, added (p. 20): “And the 
opinions of the other learned Lords are to the same effect. The 
justification of forfeitures rests upon the statute itself, and I 
think that since Trevor v. 1V hit worth (1887), 12 App. Cas. 409, 
no authority can be relied on as justifying a surrender having 
the effect of reducing capital which cannot be supported as n 
form of forfeiture.” Stirling, L.J., in the same ease (p. 29), 
expressed the opinion that “the weight of authority is in favour 
of the view that forfeiture, which is specifically mentioned in 
tin* Act of 181)2, stands on a special footing, and that surrenders 
can only be supported in circumstances which would justify 
i urc.” Coxens-Ilardy, L.J. (p. 31), dealing with the same 
question, says:—

When, however, the transaction involve#, ns in the present cn«e, the 
'•u<e by the company to the shareholder of uncalled capital on their 

''are* it seem# to me that it i# within Trevor v. Whitworth, 12 A.
400, a reduction of capital not sanctioned by law. The decision of
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the lionne of lairds in the Ooregum cime, [Ooregum Hold Mining C- 
v. Hopes, 11802] A.C. I2ô|. that share* in a limited company cannot 
Ih> HKtivil at a iliscoiint. involves the principle, that the company can 
not by any device relieve a shareholder from the liability to pay the 
full amount due on his shares. This would lie the result, if the sliai- 
had been retained by the plaint ill's, instead of being surrendered to the 
company. But the fact that in consideration of the release the shai< 
were surrendered seems to me to render the transaction no better, t : 
called capital is part of the assets of the company. . . . The com
puny, therefore, parted with £41.I. a portion of its assets, in conshh 
at ion of the ae«|uisition of the shares. This was a purchase of the 
shares, and is directly within the authority of Trevor v. Whit tearlb. 
12 A.C. 4011.

I do not understand how half a share came to he allotted. I 
find no warrant in the Act to allot anything less than a slim . 
and I do not think that the liability which, I hold, attached to 
the respondent, extends to the half share which the company 
assumed to allot to him. This point was not taken on the 
argument, and counsel may speak to it if the appellant con­
tends otherwise; and, subject to this, an order will issue allowing 
the appeal and substituting for the order of the Local Mast- r 
an order that the name of the respondent he put upon the list 
of contributories in respect of two shares.

There will he no costs of the appeal or of the application to 
the Local Master.

Since writing the foregoing, my attention has been called to 
a recent decision of my brother Middleton, Hi Matthew (imj 
< arriflffi ami Automohih Co., Thomas's Case (1912), 1 D.l. I».

2 l l.W.V !M 12. which, it is said, is opposed to the view 1 have 
expressed as to the etTeet of the resolution to cancel the shares 
and the action taken upon it. I find, however, on inquiry from 
my learned brother, that it is not, and that in that ease the con­
tract to take shares was still executory at the time the résolu 
tion to cancel the bonus shares was passed.

A p/tial alloiveil.

[Leave to appeal to tbe Court of Ap|ienl from the nlnive di-vM-'ii wa* 
granted by Mnnu.i.Tox, .1., on tbe 27th May. MM2: see 3 O.VV.N, 1320
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1. Si'Kl'IKM rKKlORMANVE (| i A—2)—KlUllT TO REMEDY—CONTRACT FOR 
KALE OK LAND—AllSI.Xl K OF INHTRllTtONN OR At TIIURITY OF

One hi limit 1m* compelled to *|iccillcully |M>rform a contract for the 
sale of land owned In liini, which was made by a |M*r»on wlio acted 
without instruction* from or the authority of the owner.

I oNTRAVTN I # I K fl—07)—HEW IKITEN—STATUTE OF FltAVIlH—St FI It I 
envy—Several writim.k.

Where the defeiilant. who had, while dealing with a real estate 
agent, mentioned property lM*loiigiiig to his wife, without giving him 
instruction* to sell it, upon receiving an offer by telegraph for such 
property, which, however, was in fact made to another real estate 
agent, not a-sociated with the first real estate agent, in any manner, 
hut who had negotiated a sale with the plaintiff, and had given him a 
receipt for a cash payment stating that it was received to apply on 
the offer to purchase the property, which it deaerilied, refused such 
offer, and later, the second real estate agent sent a telegram in the 
name of the first real estate agent making another offer, 
which the defendant wired the first agent to accept, stating 
that the title was in his wife, whereupon the second agent accepted 
from the plaintiff a further payment by cheque, payable to the Realty 
I xchange. which did not shew for what it was given, and which was 
indorsed by the second agent in his own name under in* tructions from 
the lirst agent, such receipt and telegrams did not amount to a written 
contract sufficient to satisfy the n*quirements of the Statute of Frauds, 
*itns* the defendant's telegram to the first agent was an instruction 
!1 > him to accept the offer of the plaintiff, which lie did not do. and 
tin* acceptance by the smnid agent was insufficient liecuusc the defen• 
•l.uit had not given him authority to accept it for him. and the indorse- 
nient of the cheque by the second agent under the lirst agent's hist rue 
tioiis. if sufficient to constitute an acceptance, was not binding upon 
the defendant, since the lir-t agent could not delegate to the second 
agent the authority the defendant had given him.

h i'inth 18 1 -2)—Dismissal of action—Plaintiff misled ry defend­
ant's CONDUCT.

I pon the dismissal of an action for damages for tin* hreich of an 
agreement to sell land, upon the ground that those who purported to 
art for the defendant had m> authority to make such contract, costs 
will not In* awarded against the plaintiff, who was misled by the 
defendant's conduct into the belief that he was dealing with a person 
who had the right to contract with him.

\m«»N IIgainst William IT. Pliilp and Ida Emily Pliilp. hus­
band and wife, for specific performance of an alleged agree­
ment for the sale of property on Murray street, in West Tor­
onto. or, in the alternative, for damages for breach of the agree­
ment.

Tlo* action was dismissed without costs.
1. (' Marriott'11, K.C., for the plaintiff. 

f> II (Iratj, for the defendants.

Ki m y. J,;—The defendant Ida Emily Pliilp is the owner 
of the property; the evidence shews that any negotiations or 
dealh:*/s with the plaintiff in respect of it were carried on. not
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by lier, but by others without any instructions or authority from 
her. She is not. therefore, liable.

As to the defendant William II. Philp, lie had bad dealin s 
with an agent, Bergland, in relation to other property, and in-1 

tion was made between them of the property now in question 
although it is not clear that any instructions were given to 
Bergland to sell it.

On the 14th September. 1911, the defendant W. II. Philp 
being then in Saskatoon, a telegram was sent to him by Be in­
land, that lie bad an offer for the purchase of the property, the 
offer referred to being a verbal one by the plaintiff, who made 
it to one Findlay, to whom he then paid *20 and from whom he 
took a receipt therefor, “as deposit on offer to purchase lots 
37, 38, 39, Murray street.”

Findlay was not associated with Bergland ; but, having 
learned from the plaintiff that he was desirous of investing in 
the purchase of real estate, and knowing of the property in 
question, he negotiated to bring about a purchase thereof by 
the plaintiff: and. after Findlay had communicated with Berg- 
land, the three of them went to examine the property or what 
they believed was this property. It was after this examina'ion 
that the plaintiff made the verbal offer and paid the $20.

The defendant W. II. Philp, on the 15th September, replied 
by telegram to Bergland refusing the offer, but mentioning 
terms which he would be willing to accept.

The plaintiff, on or about the 15th September, became aware, 
tbrough searching the registry office, that the defendant Ida 
Emily Philp, and not William II. Philp, was the owner of the 
property.

On the 20th September, this telegram was sent by Bergland 
to W. II. Philp, at Saskatoon : “ Have another offer your two 
hundred feet Murray street at seventeen fifty a foot. Three 
hundred cash. Two hundred and fifty every six months and 
entire balance in three years. Interest six per cent. Very re­
sponsible party who is financially good. Advise you to a- -opt 
this offer. Answer immediately.”

Both telegrams to Philp were written out by Findlay, who 
signed Bergland*s name thereto. Bergland denies that ! • was 
aware that the telegram of the 20th September contained any 
reference to the responsibility and financial standing of the 
person making the offer, or that it advised the acceptance: hut 
he admits that he approved of the other terms of the tel grams 
and of Findlay's signing his name thereto.

On the 21st September, Philp replied to Bergland l y the 
following telegram : “Accept offer. Property in wife’s name. 
Back in two weeks.” A formal contract was then prepared be­
tween the plaintiff and Ida Emily Philp, and was signed bv the I



I.LR

from

ilin-s 
men- 

•stion. 
en to

Ph i Ip 
Berg 

tv, the

ots »),

having 
ting in 
i-rty in 
rcof by 
Il Berg

I
lination 
;20. 

replied 
itioning I

e awirv. 
lant Ma 
r

Bergland 
four two 

'I'hree 
nths and 
Very re- 
to accept

5 D.L.R. | Boland v. Piiili*.

plaint ill’: but. on its lining presented to Mrs. Philp for her sig­
nature. she refused to sign it, and denied any right or auth- 
niiy in her husband or Bergland or any other person to offer 
the property for sale.

The plaintiff then fell bank on the telegram and receipts as 
constituting an agreement, for breach of which lie claims dam­
ages as against the defendant W. II. Philp.

After Bergland\s receipt of the last-recited telegram, Find­
lay communicated with the plaintiff, who paid Findlay another 
$80 by cheque to tin- Realty Exchange, the cheque not
indicating in any way the purpose for which it was given. It 
was endorsed by “The Realty Exchange, XV. II. Findlay;” 
Findlay received the proceeds thereof, which, at the time of the 
trial, were still in his possession.

I do not think the plaintiff can succeed in his contention that 
1‘liilp’s telegram of tin* 21st September and the endorsement by 
Findlay of the $8(1 cheque tor indeed, all the telegrams and 
receipts taken together) < a memorandum of an agree­
ment sufficient to satisfy the Statute of Frauds. Philp’s tele­
gram of the 21st September to Bergland was simply an instruc­
tion to accept the offer. Bergland did not act on it by giving 
any acceptance. Whatever authority was given by Philp was 
to Bergland only; and, even if Findlay took the *80 cheque and 
signed the endorsement thereof under instructions from Berg- 
land. ami even if that act could be held to constitute an ac­
ceptance by Findlay of the plaintiff’s offer, the plaintiff’s case 
is not made out, for Bergland had no power to delegate the 
authority given to him.

On the whole evidence, the plaintiff’s action must be dis­
missed: but, as tin* course pursued by XV. II. Philp tended to 
mislead the plaintiff into the belief that he was dealing with 
those who had a right to contract with him, and for other rea­
sons appearing upon the evidence, the dismissal will lie without 
costs.

Actum tlismissul without costs.
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Ex parte YOUNG.

> 'itihnran Supreme Court. Wet more. Xrirlaiulu, Johnstone ami 
La mont. ././, July 15, 1912.

I. Ml Ml I CM. COHPOBATIOXH (§11 K 2—17*1 —I’oWKR OK CITY TO CONSTRICT 
WATKRWORKN—ActjVISITIO.N OF I.AXIl— H.S.S. 111011. c||, 9|.

\ 'ii\ lui» power under the Municipal Public Work* Act, 1909, 
‘I- R.S.S., to construct waterworks and to acquire necessary land 

iln- i .r either within a city or in the neighbourhood thereof.
I DOMAIN I 8 I I).1—1111)—RllitIT TO TAKK I’ROPKRTY FOR W.XTKR-
RKs—Sark. City Act.

proceedings to acquire land for n city waterworks 
r must Ih- hawed upon the Sank. City Act.
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3. Eminent domain (SIC—21)—Wiiat.property may hi: taken—La
COVERED WITH WATER—N.W. IRRIGATION ACT, 189H.

Land covered with water may be expropriated by a city for a wnt< 
works system under the provisions of tin* Saak, City Aet. whore : 
land was granted by the Crown, without reservation except tin1 ri - 
of navigation ami fisheries, before the passage of the North W- -t 
Irrigation Act, 1898.

4. Eminent domain (§ II A—80)—Procedure — Expropriation of Cm. \
LANDS—I)OM INION STATUTE.

Laml covered with wat<ir. which was granted by the Crown after 
the passage of the Irrigation Aet, 1808, can be expropriated !-•. i 
city for waterworks purposes, only under the provisions of such \ i.

Hearing of « reference to the Court cn banc of questions 
arising on a motion for prohibition to a district Judge.

//. V. MacDonald, for Vincent A. Young.
IV. li. Willoughby, for the city of Moose Jaw.

The judgment of the Court was delivered by 
Newlands, J. :—Tlie city of Moose Jaw commenced expropri­

ation proceedings against the above-named Vincent A. Young to 
enable them to take certain lands of his, being part of section 28, 
township 17 range 29, west of the second meridian, for tin use
of the waterworks system of that city. After these proc... dings
were commenced, Young applied to the Chief Justice for a writ 
of prohibition to prohibit the Judge of the District Court of 
Moose Jaw from proceeding with the arbitration in connection 
with such expropriation proceedings under the City Act.

By consent of the parties the following questions wen- re­
ferred to this Court by the Chief Justice:

(1) Uns the city, under the City Aet and the Municipal l*ul»Iie 
Works Act (Revised Statutes of Saskatchewan, chapter 01) or - thff 
of them or Inking them together, authority to install or exMid a 
system of waterworks for the use of the city?

(2) In view of the provision* of section 21 of the Saskatchewan 
Act (4 nnd 6 Edw. VII. eh. 42 of the Dominion of Canada» a ml of 
the Irrigation Act (chapter 61 of the Revised Statutes of Cumula . 
ha* the city authority to install or extend a system of waterworkf 
for the use of the city, or to acquire or expropriate land with n view 
to the same, without lirst obtaining the authorization of the Minister 
of the Interior?

(.1) Under which Act should the expropriation proceedings !* | 
taken and carried on?

(4) Could the land lie expropriated under the City Act for the pur­
pose -.I tlir waterworks, and the water !"■ acquired undei I

(5) Was it the duty of the applicant to satisfy me tha • : I 
not hold the land under section 8 of the Irrigation Act? . if - j 
has lie satisfied the onus cast upon him?

Mil If the power to acquire land for the purpose of in-' - |
extending a system of waterworks is given by the Mun < i| I'»'
Works Act or by the Irrigation Act. and not by tin- City \ t h« | 
judge Ouselcy authority to act as arbitrator?

5 D
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The Municipal Public Works Act givi-s to the city tin* neces­
sary powers to construct waterworks both in the city and in, the 
neighbourhood thereof, and to enter upon and acquire any lands 
for such purposes: eh. 1)1. R.K.S., sees. 2 to 5. By section '{<• of 
this Act the corporation is required to make reasonable and 

satisfaction to the owners, occupiers, or other persons 
interested in the land, water, rights or privileges entered upon, 
taken or used by the corporation or injuriously affected by the 
exercise of its powers, and in ease of disagreement the compen­
sation or damages shall be ascertained as provided in like cases 
in the municipal law in force in respect of the particular muni­
cipality concerned, in this case the City Act, which by section 
244 and the following sections, provides for arbitration where 
the city desires to acquire land and cannot arrive at a fair price 
with the owners, the District Court Judge for the district in 
which the municipality and land are situate being the arbitrator 
in such case.

Young has a certificate of title for the whole of section 28.
The grants from the Crown for the north-east and south­

west quarters contain no reservation of the waters in these 
quarter sections excepting navigable waters and fishing rights, 
with neither of which have we any concern at the present time. 
All other waters upon these two quarters were granted by the 
frown and are the property of Young, and are not affected by 
the Irrigation Act. the grants being dated on the JOth and ttlst 
December. 1897, respectively, and being prior to that Act, 1898, 
and there being nothing in the Act which would take from the 
applicant anything the property in which had passed to him 
before the date of its passing. Section 9 of that Act, which 
was referred to on the argument, only refers to water rights 
which have been acquired as such, and not to waters which have 
been granted as part of the land. Therefore, as far as these two 
quarter sections are concerned, both land and water are the 
property of Young.

Although the city of Moose Jaw may. by the proceedings they 
have instituted, expropriate any lands, including lands covered 
with water the property of Vincent A. Young, required for their 
waterworks, they cannot by these proceedings expropriate any 
water or the land forming the bed or shore thereof on the south­
east or north-west quarters of the said section 28, because the 
grants from the Crown to the said Vincent A. Young for the 
S'Hitl • ist quarter and the grant to Margaret Young for the 
!iorth-\\'st quarter of said section 28 are subsequent in date to 
the Irrigation Act and contain the following provision :—

in-t •'''ink' "r
i
•its v-t. W

1 i. . li-il. ami in pursuance with section f> of tin- North-Went Irri 
11 Act it is hereby declared, that these prêtent a .shall not vest in 

! Vincent Albert Young, his heirs and assigna, any exclusive
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right with respect to any lake, r'ver, stream, or other body of u,r 
pr in .or with reaped to the water contained or (lowing therein, 
the land forming the lied or hliorv thereof.

An 1 I need not any that in proceedings against Young tin 
cannot expropriate wlrnt does not belong to him.

In order to get water rights in the north-west and south - 
quarters of this section they will have to proceed under tlie 
Irrigation Act.

As to the effect of that Act upon the Saskatchewan Act.
21 (4 and f> Edw. VII. eh. 42) provides that :—

All Crown land', mines and minerals, and royalties incident tin 
and the interest of the Crown in the waters within the pro. n 
under the North west Irrigation Act. Isus. shall continue to he \ 
in the Crown and administered by the tioverniiunt of Canada hr ’in- 
purposes of Canada.

thus retaining the same title in the waters as they do in 
lands, hut in no wise affecting the rights of the province in .no 
other particular. To get either land or water belonging t - tlie 
Dominion of Canada, the city of Moose Jaw must proceed tin l i­
the Dominion statutes, hut all other rights can lie acquit1. : 
them only under the City Act ( Sask. ).

1 think there is no necessity for me to answer the ai-"' 
questions otherwise than I have done.

Juihjmi ill aicoi'ilinr 1
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Qticbrc If mil uf hi nil's Hmrh 11 mini siili ». 1 Serrais, ./. Juin - I"'-

1. Kvim vu (g XII L—98U)—Crimixai. casks—Sikkivikxvy ami him
OK A COM KSSION.

A Court should weigh all the circumstances which precede n «uf- 
round a confession, in order that it may decide as to its - on }• 
the observation of tin* rules in such eases provided, and its vah bn 
invalidity.

| If. v. bail, 20 O.H. 211» : A*, v. Kllioll. :t Can. t rim, t 
and It. v. Man, 7 Que. Q.B. 302, specially referred to.|

2. Eviiiknck (6 VIII—074)—Aumihhiiiii.ity ok CONKKHHION- S| \ mim
MAUI TO C II IKK IIKTKCTIVK AKTKH WARM XU.

A confession made in the ntllce of the chief detective of the n. n 
his presents*. and that of his assistant and one or two nctvsp.- i men 
who hap|N‘iieii to be there, without pressure upon the ac I. ■' 
threats nr promises of immunity, but upon his own initiative • .iftrr 
lie had been warned hv the chief detective in the follow in ■ - !* 
"Now I am going to ask you a few <|uestions. Make a st.i • i • n' 
you want to; but I am going to tell you that you are not - I 
"make one. but if you do. it will he taken down and max I- -yI *■ 
connection with your trial." is admissible in evidence on th trial 
the accused.
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:i. Kviiikm'K i 8 VIII—070)—Distinction iiktwkkn confession m.xiii: to
PERSON IN AVT1I0IUTY ANIl THAT MAIM: TO OTIIKRK.

A distinction i* to Is* drawn lietwccn a solemn confession nuule In- 
fore a justice of the ponce or hefore any | torso n having sucli authority 
over the accused as will bring tin- latter to believe that any |iromises 
made to him will lie observed, and a confession made at any other 
time and under different circumstance*.

Arovmi-.xt of mi objection raised for the prisoner mi it trial 
for murder ns to the admissibility of a written confession made 
to « detective fS. II. Carpenter' bv the accused, and signed by 
the accused in the presence of the witness, on November 22, 1!M1. 
at the police detective headquarters in Montreal.

,/. ('. Walsli. K.C.. for the Crown.
(ifi (jar I lair I a >1 and .1. /'. Mailt ini. for the prisoner.

(iKRVAis, .1. :—Objection has been taken by counsel for the 
accused upon several grounds of invalidity, in so far as its ad­
mission in evidence is concerned, affecting the confession made 
by the accused in the presence of the witness Silas II. Carpenter, 
nl detective headquarters, at Montreal, the 22nd of November, 
lull, at .>.80 o’clock in the afternoon, respecting the murder of 
the wife of the accused which occurred the previous evening.

Counsel for the accused have alleged, in support of their 
objection, the following grounds:—

i a i Promise or a**uraneo by t 1m* wit ne** that suvli confo**ion 
would be mi advantage ami help to the accused ;

i h i Impression of fear in the accused, following upon hi* arrest 
■ml hi* confinement in the cell* immediately prior to hi* confession;

ic) Frequent visit* paid by the witness to the accused in the 
litter** cell shortly before the confession wa* made;

m/i The needles* hut terrifying setting of a judicial investigation 
to receive such confession;

i< ) Pressure, encouragement and incentive, equivalent t> constraint 
ami loss of freedom of will, practised hv the witness upon the accused.

The Crown hefore attempting to produce in evidence the 
dm! sion (filed as paper No. one in the record) established that 
such confession was freely and voluntarily made and was offered 
by ti c accused after lie had been advised by the witness not to 
s|v ik at that time, and after being warned by the witness to 
remember that whatever he might say would be taken down in 
writing and would be used against him at his trial.

During the eross-examunition of the witness no proof was 
ib • loped establishing any inaccuracy or invalidity in the con­
fession.

Tim evidence of the witness shews that the confession was 
huulc freely and that no single one of the grounds of objection 
to tl accuracy and validity of the confession has been sus-
taim-d.

QUE.

k. n.
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The evidence of the witness is conclusive that the confession 
was made without pressure being brought to hear upon tl 
accused, and that there was absence of all the other unjust ami 
illegal methods ami conditions relied upon by counsel for 1; 
prisoner; that the confession was made upon the prisoner’s own 
initiative, after the witness had refused to listen to him earli- r 
in the day; that the confession was made about 5 o’clock in t 
afternoon in the presence only of the witness,—his assistant, Mr 
Burns, and one or two newspaper men happening to lie presi-nt 
at the time—in the office of the witness, chief detective of Mon' 
real, and after the accused had been warned, according to the 
statement made by the witness, in the following words:

Now, ('iiiiiiiiing*. I am going to a#k you a few cpiention*. Mnkr n 
statement if you want to: hut I am going to tell you that you tre 
not obliged t « » make one. Hut if you do, it will be taken down i 
writing and may Is- u*ed in connection with your trial.

The inimical use indicated by the words “against him." 
which might he made of his confession, clearly results from tin1 
whole tenor of the expressions employed by the witness to warn 
the accused. This conclusion is the more strengthened by the 
inference that the confession might be used in the criminal pro­
ceedings then alsmt to be pursued against the accused, that k 
proceedings necessarily adverse to the prisoner inasmuch as the 
sole object thereof was to have him punished.

In the present instance, the confession made by the accused 
was not drawn nor exacted from him nor provoked by threats, 
nor by promise of immunity, nor was he encouraged or pressed 
to make it. Hence, the confession was freely and voluntarily 
made by the accused after lie had been warned not to ma1 
as it might be used against him to h; i rejtulice. More than 
that, proof of any irregularities has not been established, hut, 
on the contrary, evidence in the other sense remains unshakt 

To secure a voluntary and free confession it is not necessary 
that the arrest, detention and judicial observances and the ; * res- ! 
ence of officers of the law should be wanting to secure the -•xk 
fence of the essential conditions of a lawful confession.

A distinction is to be drawn between a solemn confession 
made before a justice of the peace or before any person having 
such authority over the accused as will bring the latter t > I" 
liev*> that any promises made to him will be observed, and a 
confession made at any other time and under different circum­
stances. This is the doctrine, far from being settled, laid down 
in decisions in Kngland ami in this country respecting the ad­
missibility in evidence of confessions made by accused personi 

From the witness’s demeanour and from his evidence there 
is no ground for suspecting that the confession was not ively 
and voluntarily made, that it is to say. was invalid, on th part
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of the accused, or that such confession was defective for want 
of form or validity, as lias been contended by counsel for the

In any event, the confession but confirms the other evidence 
of the immediate participation of the accused in the crime with 
which he is charged by the Crown.

A Court should weigh all the circumstances which precede 
find surround a confession in order that it may decide as to its 
accuracy, the observance of the rules in such eases provided, 
its validity or its invalidity: l!<x v. Dag (1890), Boyd, C., 20 
O.R. 209; Hex v. Elliott (1899), Armour, C.J., 3 Can. 

95; - \ Viau, 7 Que. K.B. 362.
Reference is also made to sees. 684 and 695 of the Criminal 

Code.
The objection is rejected ; the admissibility in evidence of 

the confession is allowed and permission is granted to read ii 
to tin* jury.

Objection overruled.

WARREN v. VILLAGE OF MALBAIE.

Quebec Court of Re vicie, Lemieux, .1Cannon, and Dorion, JJ.
January 30, 1912.

1. Watkrs i § III II 2—185)—Water supply—Liability of municipal
CORPORATION TO SUPPLIER OK XVATKB FOR BREAK IN PIPE.

When* a municipal vnr|mrali<m is the owner *»f a water system 
connected with other systems, whose owner has agreed to supply the 
municipal system with the necessary water, the corporation is not 
responsible for damages resulting from a break in its system, which 
diminishes the pressure in tin- remaining systems, when it has used 
reasonable diligence to Hnd and repair the break.

2. W Ml II' ' $ III B 2— 18.) |—I! liillTN OF PRIVATE WATER COMPANY All A INST
'll MllPAI. CORPORATION FOR HA MALES—RECOVERY FOR ADDITIONAL

Ilf |'"'v 
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"livre the owner of a private waterworks system under a contract 
furnish water to the municipal system, controls the supply of water 
1 during the time of a break voluntarily furnishes more water to 

tin- municipal system than he is required to do under his contract, 
in'l flic supply and pressure of water in his own system is 

mini-bed in consequence, lie cannot recover from the corporation the 
'"'""ftvs lie has suffered thereby, nor can lie recover the value of the 
' lditional water so furnished.

I h judgment inscribed for review, and which is confirmed, 
";is rendered by the Superior Court, Letellier, J., on July 27th, 
1911.

!'■ D’Auteuil, K.C., for the plaintiffs. 
biiuU Gagnon, for the defendants.
<t!l: -Mîc» January 30, 1912. The judgment below was af­

firmed by the Court of Review, Dorion, J., dissenting.
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Lemieux, A.C.J. (translated) :—This action, which was d 
missed by the Superior Court, is for recovery of damages eaus. I 
to the plaint ill's by the breaking of a water main belonging tot 
corporal ion, defendant.

A brief recital of the facts of the case will shew the nature 
of the contestation and the respective contentions of the parti

The Warrens, plaintiffs, were owners of a waterworks s.vstim 
which was supplied from a single spring by means of one intake 
but was divided into three branches, one serving the village <.f 
Malbaie, another the village of Dointe-au-Pic, and the third the 
parish of Malbaie.

On December 20. 19(Mi, the Warrens sold with warranty to 
the corporation of the village of Malbaie one of the systems of 
tin- waterworks, namely, the one extending through the village 
of Malbaie from the place called the Cross Roads. By 1 lie <!•-••<! 
of sale the Warrens engaged to furnish and e with water 
all that part of the water system purchased by the village.

The portion of the water system that was sold worked u.11 
until the 7th February, 1907, when the defendant noliu i a 
weakness in the water pressure in its system and the diiuinu ou 
of the pressure gradually became much worse with the result 
that from this time up till the 18tli March, on the one hand tin- 
defendant was almost entirely deprived of water and on tin- 
other hand the plaintiff's water pipes froze through their not 
having sufficient water, their customers suffering from la k of 
water refused to pay their rates and the plaintiff's were unable 
to till a contract with the Government to furnish water to one 
of its boats.

Immediately the loss or failure of pressure was notin i the 
Warrens and the corporation began to look for the cause of it.

We may say iirst, that the water system of the corporation 
was under the control of a committee of the municipal emmeil 
composed of several of its members and assisted by a pi iln-r 
named Couture, who had, it appears, twelve years’ cxp< •nee 
in regard to waterworks.

The cause of the diminution of water puzzled all the inter­
ested parties. At the outset some of them, the Warren-, attri­
buted it to the breakage of a pipe in one of the systems; »-rs. 
the corporation and its employees, to the weakness of tlu

In this respect the corporation was mistaken for tin ; i: 
was sufficient to supply the water system as was shewn i the 
results before and after the accident. The abnormal 
traordinary fluctuation in the water pressure was dm • the 
breaking in the pipe. The problem to be settled was when and 
where this break bad occurred. The solution of the <1 .lieulty 
was not easy as the plaintiffs admit, both in their evident- mid 
also by the fact that they declared themselves unable to liuJ 
the trouble after having made an active and lengthy s« nx-li.

1
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Tlu* search was made and prosecuted jointly by the Warrens 
and by the council and its officers. It consisted in closing the 
valves at the point of intersection of the three systems, in dig­
uing holes and trenches in the village of Malbaie to find if there 
was a leakage of water which would indicate a break in the pipe, 
in examining the outlets and intake by closing the valves dis­
tributed at different points throughout the system and exam­
ining also the waterworks system at the Cross Roads and upon 
the beach and in enquiring among the ratepayers whether they 
had not noticed flooding or loss of water in their cellars or 
elsewhere.

QUE.

It.
1912
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Lemieux, A.C..I.

The Warrens, after having exhausted all methods of search 
which their practice and experience in waterworks had slig­
ht'sted, gave up on the 18th February, stating that it was im- 

for them to discover the source of trouble.
The corporation and its officers went on with the search and 

followed up and examined the system in every direction and 
throughout its whole length. In the end they found with the 
assistance of Councillor Brassard, the place where the pipe was 
broken. It was fifteen feet from the Angers Bridge in the direc­
tion of the wharf and at three hundred feet from the point of 
intersection of the water systems, in a hollow where a pipe 
passed six or eight feet under ground and was covered by twelve 
feet of snow.

What had rendered tlu* discovery of the break so diflicult is 
that generally when a pipe is broken the water spreads over the 
surface of the ground in great quantities and as a result causes 
th • discovery of the trouble, whereas in the present case, the 
water, on account of tlu* quantity of earth and snow covering 
ill'1 pipe, did not come to the surface and left no trace as it 
followed the slope of tlu* ground.

Léofred, the Warrens’ engineer, confesses that in such cases 
it is difficult to make a search and that it is necessary to grope 
about. The trouble, In* says, is sometimes discovered in a few 
hours and sometimes it may take a fortnight.

I’hey knew that tlu* defect was in the water system of tlu* 
village for when the valve of this part of the waterworks was 

I closed there was abundant water in tlu* two systems of the parish 
an I I’ointe-au-Cic, but when it was opened a great loss of water 
u noticed immediately, which can easily lie understood for all 

I the water escaped by the bole in the broken pipe.
Mthough it was evident that the trouble was in the village, 
plaintiff’s themselves who had had a fairly large experience of 

t same waterworks as they had carried them on for several 
ui re entirely mistaken when they wished to locate the 

They affirmed persistently enough to throw the de fen-

45
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liants off the track that the breakage had occurred or had existed 
at such and such a place when events had shewn the contrary 
since it was proved that the break took place at a distance of 
twenty arpents from the places indicated by the Warrens.

The plaintiffs’ mistake is of a kind to excuse the defendants 
if it did make any mistake especially when we consider that th 
parties at the outset, actuated by common interest, made joint 
searches, mutually advised and consulted each other and mil 
•rested plans and means for finding the break.

I’mler the circumstances we conclude like the first Jude 
that the defendants did all they could do to remedy the incur 
venience and lessen the damage resulting from this breakage nf 
the water pipes.

Engineer Guay has testified that the corporation did mm 
than is usually done in such a case fo find the defect.

In the present case as often happens, after the break in th- 
pipe was found some who were prophets after the event are 
ready to say that it was easy to find the trouble. But assisted 
bv tlie opinion of experts we conclude that the matter was not 
so easy.

It is said that the corporation did not have on hand certain 
instruments, a manometer, a gauge, which would have helped 
them to make the discovery sooner. This is true, hut the plain 
tiffs who were owners of part of the water system from
the same spring and obliged to furnish water to the water pipes 
in the village and were consequently in a common position with 
the corporation, do not appear to have had such appliances 
themselves; at least they did not make use of them, and con­
sequently they are in a poor position to reproach the corpora­
tion. The plaintiffs sold the water system to the corporation 
who administered it as they used to do and as the thing is n- 
erally done in the country. If these instruments were us. ful 
and the Warrens had them, why did they not make use of them

It is said that the corporation is not responsible because it 
is a case of a fortuitous and unforeseen event, that is to say. an 
event which, in the eyes of and for him who suffers, has no 
other cause than the inscrutable decrees of Providence.

It is undeniable that the breakage of a water pipe, espe. ally 
in our country and with our climate, constitutes a forth ions 
event or a case of force majeure, but there is a distinction > be 
made : it is possible for a water main to break or for a pipe to 
break but what is unforeseeable is the time when and place where 
such a breakage takes place. The corporation is not sued in 
damages for the fact of the breakage itself but it is sued be­
cause it neglected to repair this break within a reasonable delay 
and this negligence or delay caused damages to the plaintiffs. 
A party would not be responsible for a fortuitous event hap-

99
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I" ning which only resulted from Providence such ns lightning, QUE. 
min, etc.; if liphtning struck down a building the owner would 
not he responsible for damages resulting therefrom to a third 
party hut he would be responsible for the damages resulting — 
from his negligence to repair the building which was struck by Warren 
liphtning and which fell down after a certain time. Vii.i.aoeoî

If the defendant corporation had not proved that they had Mamiaie. 
done everything that was possible to do under the circumstan- i^mi^TÀ.c.j. 
ers to repair or prevent the consequences of the fortuitous event, 
that is to say, the break in the water pipe, the plaintiffs would 
have been well-founded in their recourse. But this recourse 
is not upheld because the defendants have sufficiently shewn 
their diligence in repairing the consequences of the fortuitous 
event and because they have, moreover, shewn that the pipe 
which was broken was of bad quality although the plaintiffs 
by their deed of sale guaranteed the water system against all 
troubles in law, that is to say, against hidden defects. The pipe 
which was buried eight feet under ground had a hidden defect 
because the defect in it was invisible and could not be ascer­
tained.

But there arc other grounds on which we rest our conclu­
sions.

At the beginning of the search it was specially agreed be­
tween Couturier, the mayor of the village, and the Warrens that 
the latter would make all possible search and that if the break 
was found in the village the corporation would pay the cost.

It was after this understanding that the Warrens made en­
quiries and searches during twelve days without success and 
then gave them up owing to the impossibility of their finding 
the defect. They gave up their search on the 20th, when, ac­
cording to their own admission, all the damages were incurred 
and they did this without reserve and without declaring their 
recourse against the municipality. It was only on the 22nd 
March after the pipe was repaired and when the water was 
again flowing abundantly that the Warrens served a protest 
for damages upon the corporation and it was only on the 20th 
January, 1908, that is to say, ten months later, that they in­
stituted the action.

If the Warrens were unable to find the cause of the loss of 
water, notwithstanding their great interest in doing so, how 
can they reasonably reproach the corporation for not having 
succeeded better than they did!

Hut a peremptory reason which forces us to maintain the 
judgment and dismiss the action is that immediately after the 
hr nkftge of the pipe, namely, on the 8th February, the plain­
tiff were masters, so to speak, of all the water in the aqueduct.
In fact they controlled absolutely the valve of the water system
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of flu* village. A man had been appointed by them for thi- 
purpose in order to prevent the représentâtives of the villag 
from having aeeess to it or from touching it. This valve win 
it was shut had the result of furnishing all the water neeessar 
for the Warrens systems; it was sullieient therefore to elos 
this valve and the Warrens would at once have all the water 
they required. The Warrens, therefore, could have served tin 
customers with water and if the system froze at a certain tim 
so that water could not be furnished to the Govern incut’s boat 
the fact is not attributable to the lack of water hut to elima 
causes for which the corporation is not responsible. In otlnt 
words the Warrens were not obliged to furnish the village with 
more than the portion of water to which it was entitled, and it 
by giving it more they suffered damages, they cannot complu n 
because the damage was voluntary and foreseen, volait i u n 
fit injuria.

There is a consith'nnit in the judgment of the Court of tits' 
instance to the effect that the water pipe which was sold with 
warranty by the Warrens to the defendant was defective in qua I 
ity. It is in evidence that this pipe was of inferior qualify . 
the pipe should not have served as a water main and it must 
have broken simply under the pressure of the water which was 
furnished by the plaintiffs.

The first Court decided that the action was prescribed inas­
much as it was taken six months after the accident. It rested 
on section 8 of •’» Kdw. VII. eh. 50, a statute entitled “An Act 
to increase the powers of the Corporation of the Village of 
Ma I haie.”

This section is to the following effect : If any person alleges 
or claims to he injured by any accident or casualty for which 
he intends to claim damages or compensation from the village 
lie shall after notice bring his action within six months.

We do not adopt the view of the first Court on this point U 
cause the prescription laid down by the section cited applies to 
any recourse resulting from a simple delict.

The actual recourse is rather tile result of a contractual de­
lict, that is to say, a delict which the corporation committed 
towards the Warrens who were in a common position with 
themselves by delaying to repair the pipe as they were oblig'd 
to repair it under the contract of sale for the waterworks by 
the Warrens to themselves.

The judgment is confirmed with costs hut in its effect it is- 
positif) only.

Cannon, d. :—There is a difference of opinion as regards 
one item of the damages, namely, those claimed for the loss of 
water escaping from the broken pipe. It is these damages 
which are the subject of amendment to the declaration
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My lea mi'll colleague, Judge Dorion, is of the opinion that QUE- 
tin- plaintiffs have a right to damages under this head because (. i{
there was negligence and want of care on the part of the defen- pn;>
dants in discovering and stopping the loss of water. -----

As I do not concur in this view I ought, out of deference to "ambfx 
my colleague, and for the information of the parties, to give my \ ii.i.aokof 
reasons for arriving at a different conclusion on this point. Mu.haik.

The deed of sale between the parties determines in the follow- 
ing terms the plaintiffs' obligation to furnish water to the water 
pipes sold to the defendants: “The parties of the first part 
promise and oblige themselves to furnish always . . . the
necessary water to supply the said actual water system in a 
sufficient and proper manner.**

( in February 7th. 1!I07, a considerable diminution of water 
was noticed in the defendants’ water system. They immediately 
warned the plaintiffs of it. the latter and the defendants* em­
ployees made a search to find the leak but without success until 
about the IHtli February on which date the plaintiffs discon­
tinued their search.

During this period the plaintiffs could not accuse the defen­
dants of negligence or want of care since they themselves made 
a search and could not discover the trouble.

The plaintiffs were tin* masters of and bad control of the 
valve which separated the defendants’ water system from the 
plaintiffs' and at this date they themselves regulated the quan­
tity of water which they could and ought to furnish to the de­
fendants. They put a man named Charles (1 renier ill charge of 
this valve and made him shut it every day from two till four 
o'clock in the afternoon so as to be able to furnish water to their 
customers at Pointe-ail-Pic.

This was done from the 20th February until the defendants 
discovered and replaced the broken pipe almut the IHtli March, 
as admitted by Kdward Warren, one of the plaintiffs, who was 
examined as witness.

The plaintiffs therefore during this period fulfilled their 
obligations to furnish water to the defendants’ aqueduct in the 
wa\ which they deemed proper in order to give water to their 
customers at Pointe-au-Pic and to the defendants.

The plaintiffs, having thus determined themselves the quan­
tity of water which they would keep for their customers at 
Point-1 au-Pie and that which they would furnish to the defen­
dants, cannot claim damages from the defendants for wasting 
tl water which they themselves supplied after having given 
their customers at Pointe-au-Pic a supply of water which they 
considered reasonable under the circumstances. They them- 
sclv.s tixed the defendants’ rights and they extended their ob­
ligations towards them. There is, therefore, no negligence or 
want of care on the defendants’ part under this head.
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As to the rest of the case I agree with the opinion of tin- 
learned Acting Chief Justice and 1 consider that the judgment 
in the first instance should be confirmed as to its effect.

Dorion, J. (dissenting) :—This is a case of an aqueduct fn| 
from a common source; near the point of division there is a 
valve which allows the distribution of water to be controlled

The plaintiffs bring suit because the defendants left their 
water pipes without repairing them for a month and a half, 
thereby causing damage to the plaintiffs’ water system which 
froze by reason of the loss of water and the lack of circulation; 
they claim for temporary works, thawing, repairs, loss of eus 
tomers, etc., as well as for works done to assist the defendants 
and, by amendment, for the value of the water lost.

The defendants reply (1) under the statute 5 Edw. VII 
ch. 50, sec. 8, lack of notice and prescription where a person is 
injured by an accident or casualty; (2) the plaintiffs are war­
rantors against hidden defects, being the vendors and the break­
age of the pipe is due to its bad quality; (3) it was impossible 
to find tin- defect more quickly and we made every possible 
search from the 7th February to the 17th March, 1907 ; (4) 
you yourselves could not find it as you looked for eight days 
and you abandoned the search.

(1) . Lack of notice; the statute only refers to claims for 
damages caused by accident or casualty which can only nn an 
delict or quasi-delict; if not, it would be necessary to say that 
they are responsible for damages caused by lightning. Mur- 
over, it is not an accident that is complained of, it is the failure 
to repair which is an obligation resulting from the contract and 
from the state of community and the necessary and undivided 
interest created by the contract.

(2) . It is shewn that the pipe which broke is not of good qual­
ity but it had lasted for some ten years and it is not certain that 
it broke because of its bad quality; the break may have been due 
to the space which formed below the pipe which is a thing that is 
impossible to see or prevent. Rut, in any case, if there was a 
hidden defect the plaintiffs were ignorant of it and they are 
not responsible in damages (article 1T>28 C.C.). The del-nd- 
ants’ only recourse was a redhibitory action or an action quanto 
minoris. Rut they have exercised neither one nor other of these 
remedies. There cannot, therefore, be any question of war­
ranty against hidden defects.

(3) Could the defendants have discovered the break sooner! 
There can be no doubt as to that. Imagine what would happen 
at Quebec if a water main “was broken and they told the ci'.zens 
for a month and a half, we cannot find the place whe the 
break is.” and contented themselves with asking people in I 'har- 
lesbourg and Lorette, “have you seen the break”! The water
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either comes to the surface or it flows away by a lower outlet if 
there is one, as for example, cellars, ravines, or sewers. They learn­
ed through the valves that the break was in the village of Malbaie 
from the 8th February; they dug three holes at random, then 
they visited the mouths of the sewers but they saw nothing and 
then they asked passers-by if they knew where the fault was. 
There were two ravines that the aqueduct crossed; the water 
could escape there under the snow w' being seen above. 
By digging in the snow they would have seen the water but 
they did nothing until a commercial traveller who was smok­
ing his pipe one day said, “If you go and look at the Angers 
bridge it is there.” One of the councillors takes a shovel and 
digs five or ten minutes and there it is.

(4) Why have not you, the plaintiffs, found the spot? You 
ought to know your own aqueduct better than we do. You dug 
elsewhere and you have led us into error by saying it was else­
where. First of all the Warrens were not obliged to know when 
a water main breaks the point at which it breaks; then they 
were not bound to repair or look for the place; finally they gave 
their opinion and were mistaken, they were no cleverer than 
the others but they were not obliged to be clever on behalf of 
the others and they cannot be reproached on this ground.

They did not undertake to find the break, they said. “We will 
look for it; if the break is within your limits you will pay.” 
They dTd not find the break but it was none the less in the vil­
lage of Malbaie and their search served to circumscribe the 
search.

Rut there are other facts to consider in this ease. The plain­
tiffs undertook to furnish the defendants’ aqueduct with a 
quantity of water sufficient for the needs of the village but 
not to have it lost to their own detriment. The first few days 
after the accident the water was insufficient to supply the houses 
on tin* wharf at the end of the plaintiffs’ system near the wharf 
where there is a hill to overcome, and the pipe froze and could 
only be thawed in the spring.

The plaintiffs then, in order to satisfy their customers who 
wen- served by the portion of the pipe which had not been 

j frozen, had recourse to the valve at the point of division ; they 
; shut it every day from two till four o’clock in the afternoon, 
\ notwithstanding the protests of the defendants who claimed 
I water all the time. This went on for good or bad up till the 17th 
$ March The plaintiffs suffered all the time from a partial lack 
S of water. They might have worked the valve so as to have al- 
I wavs kept in their system the amount of water which they had a 
I right to have, leaving the remainder to flow into the defendants’ 
I system and to be lost at the defendants’ pleasure. They would 
1 thus have fulfilled their contract literally but they would have 
1 made the village of Malbaie, whose portion of the water would
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have been lost by the break, go hungry (or thirsty). Moreover, 
the defendants protested against the use the plaintiffs made of 
the valve to keep back the water for two hours a day.

The plaintiffs therefore are not entitled to the damages 
which they claim and which consist principally in the expense 
and loss occasioned by the fact that a part of their aquedm t 
froze. Once more, they were only obliged to keep for themselves 
what water was necessary ; the distribution of the water be­
longed to them. And even by placing themselves in the posi­
tion they took and in admitting that the defendants would be 
responsible for the loss of water, they admitted that the dam­
age was caused during the first eight days from the fact that the 
water froze in a part of their aqueduct. Now, they can hardly 
pretend that the plaintiffs should have found the break in the 
first eight days ; they themselves tried to find it and failed. 
And their expert witness Leofrcd, the engineer, says that the 
break might have been found in a fortnight (it is true that lie 
says later that it might have been found in twenty-four hours 
but his first evidence is corroborated by the defendants’ witm-ss, 
engineer Guay ). But of the plaintiffs’ claim there remains this: 
(1) They claim the cost of the search which they made to find 
the break—work which was useful in this sense that it served 
to circumscribe the search—work done with the defendant*' 
consent ; (2) they paid a man to work the valve for a month and 
a half and were occupied and put to trouble for the defendants' 
benefit throughout this time; (3) they furnished to their own 
detriment more water than they were obliged to furnish al­
though they furnished it voluntarily that does not prevent them 
claiming the value of the service rendered because they de­
prived themselves of it for the purpose; for instance, they were 
prevented from selling the ice which they were accustomed to 
harvest in their reservoir owing to the lack of water and in a 
general way they have suffered. Nobody is supposed to give 
his property gratuitously. The maxim volenti non fil injvr n lias 
no application here. It only applies in cases where compensa­
tion is claimed for a loss which one has inflicted on oneself with 
profit to nobody as when a workman is injured by his own 
fault he has no recourse against his employer. But when a per­
son renders a service voluntarily he is entitled to the value of 
the service rendered unless he has shewn or unless it can be 
presumed that he wished to render it gratuitously. He lias an 
action “Zn rem verso.” I am, therefore, of the opinion, to allow 
the plaintiffs that part of their claim which comprises the ex­
pense incurred in assisting the defendants to the value of the 
water furnished to the latter.

But it is useless to seek to establish the amount to which 
they are entitled since my opinion does not prevail.

Appeal dismissed.
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MILLER v. DIAMOND LIGHT AND HEATING CO.. Limited. QUE.

Quebec Court of King's Bench, Archambeault, C.J., Trenholme, Larergnr, K. B.
Cross and Carroll, JJ. June 15, 1912. JRI2

1. APPEAL ($111 fi—-101 )—SECURITY on APPEALS—IMPERATIVE COX8TKIT- >.
TioN—Akt. 1214 C.V. (Quebec).

Art. 1214 C.P. (Que. ) is imperative in declaring that unless an 
appellant declare in writing in the office of the Court whose judgment 
i- ap|ieuled from, that he does not object to the judgment rendered 
against him licing executed, or unless he file a copy of any judgment 
ordering provisional execution of the judgment appealed from, in which 
cases he is only bound for tin* payment of the costs, he “must give 
good and sufficient security that he will effectually prosecute the 
appeal, that he will satisfy the condemnation and pay all cints and 
damages adjudged if the judgment appealed from is continued” and, 
therefore, the Court has no discretion in the matter and the security 
must lx* furnished absolutely according to the statute.

2. Am \i (8 111 <4—102)—Sufficiency of security—Costs only—C.P. 
Quebec, art. 1214.

Security for costs only, is not sufficient on an appeal from an order
mdemning one to render an account within thirty days, or on dé­

finit. to pay a sum of money received on account of the plaintiff, 
.'nice the security must, under art. 1211 C.P.. he for an amount suffi­
cient to pay all costs, interest, and damages that can lie taxed on 
confirmation of the judgment.

[The Montreal, Rutland and Boston II. Co. v. Hatton. M.L.R 1 Q.B. 
72; Moore v. I,amoureux. Que. .*> Q.B. 5.12 ; Unmet v. The United Shoe 
Machinery Co. of Canada. 12 Que. P.U. 207. followed ; (VLeary v. 
/ ranris. Que. 12 S.C. 211; Rochette v. Duellet, 9 Q.L.R. 31)1 ; 
Rochette v. Ouellet, f) L.X. 412, distinguished.]

.3. Appeal (8 III G—104)—Amount of security on appeal—Costs, in­
terest AND DAMAGES.

I hi an ap|H-al from an order condemning one to render an account 
within thirty days, or on default to pay $42.911.20. security need not 
Is* given for the payment of such sum. hut only for the payment of 
-•11. Ii costs, interest, and damages as may lie taxed upon a confirmation 
of the judgment.

4. Am xi '8 111 (î—102)—Sufficiency of security—Cash deposit—New 
security—Further deposit.

\ deposit of $2,000 cash under art. 1901 (Que.), providing that
"al" ii a person cannot find surety, he may in lieu thereof deposit some 
•ullieient pledge ;ih security" is insufficient on an appeal from an order

•ii 'inning the defendant to render an account xvithin thirty days, or
II d> fault to pay $12.911.20. and the appeal will lie dismissed, unless 

'he defendant shall, xvithin ninety days, either give nexv security to
all co-ds and damages if the judgment is affirmed, or make a 

further deposit of $5,000.

M°t,‘'N to dismiss tin appeal from n judgment of Clinr- 
hnnnenu. •!., on the ground of the insufficiency of the security 
furnished <m the appeal.

I h-' appeal was not dismissed, hut a delay of ninety days was 
granted appellant to furnish security.

Il. I Triltcy, for respondent, petitioner.
1. 11. Stephens, K.C., for appellant, contra.
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Archambkault, C.J. :—The respondeat was plaintiff in tl 
Court below. The action is one to account. The appellant was 
condemned to render an account within a delay of thirty da,\ >, 
failing which he was to pay to respondent a sum of $42,913.‘Jo. 
He appealed from this judgment and Mr. Justice Charbonmau 
authorized him to make a deposit of $2,000 in lieu and stead « f 
furnishing security.

The respondent contends that this deposit is insufficient, and 
that the appellant was obliged to give good and sufficient seem n y 
that lie would satisfy the condemnation and pay all costs and 
damages which may be awarded in the event of the judgment 
being confirmed.

The appellant answers that he has not been condemned to 
pay a sum of money, but to do a certain act, to wit, to render 
an account, and that he is only obliged to give security for 
costs.

This question is i °4 new. It has already come several times 
before this Court.

Thus, in a case oi fhr Montreal, Rutland if* Host on Had nay 
('o. v. llatton, 1 M.L.R. Q.B. 72, judgment had been rendered on a 
writ of mandamus ordering the company to call a general meet­
ing of the shareholders to elect a board of directors. And the 
judgment condemned the company to pay $2,000 if the meeting 
was not called. The company appealed from this judgment ;ind 
gave security for the costs, and the sureties furnished only justi­
fied to an amount of $400. The respondent moved to reject the 
security, alleging that the sureties should have justified for a 
sum of $2.000.

The contentions of the respondent were maintained, and a 
delay of eight days was granted to the appellant to giv new 
security. This judgment was rendered in 1884 by this « -urt. 
presided over by the late Sir Antoine Aimé Dor ion. M.L.R. 1 
Q.B. 72.

A similar question arose in 1891! before this Court, then 
presided over by Sir Alexandre Lacoste, in a case of .1/ < ' 
Lanwamtx et al.. Que. 5 Q.B. 532.

The <. in this case, and the auteur of the respondents,
the late Simon IVters, had obtained jointly a judgment dust 
the Harbour Commissioners of Quebec for a considerable ic tint, 
and as they could not agree between themselves as to wh.it was 
to be the share of each, they agreed to discharge the Harbour 
Commissioners on condition that the amount of the judge ut k 
deposited at the Union Bank, to remain deposited in their joint 
name until the respective shares were definitely establish I and 
that the bank be enjoined from making any payment fi"ia this 
deposit unless on presentation of cheques signed by both ; orties

Subsequently the Court attributed to the parties an equal 
share of the monevs to be divided and ordered the Uni i Rank
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to pay their half to the Peters heirs. The other party appealed 
from this judgment and furnished security for $500 for the 
costs only.

The respondents asked for the dismissal of the appeal on the 
ground of the insufficiency of security.

The Court decided that the security must he for an indefinite 
sum. and not for a fixed amount, and declared the security 
insufficient, firstly, because it only covered the costs of appeal 
up to $000, and in the second place, because it covered the costs 
only. The fact that the condemnation was against a third party, 
the Vnion Bank, did not alter the situation, said Sir Alexandre 
Lacoste, because, according to law, the appellant must give 
security to satisfy the condemnation and to pay all costs and 
damages.

This rpiestion was also decided in the same sense in 1010 by 
this Court, presided over by Sir Louis A. Jette, in a ease abso­
lutely analogous to the present one, the ease of Kerr v. Whitney. 
That ease was one in rendering of account, as the present one. 
The Superior Court had condemned Whitney to render Kerr an 
account or else to pay a sum of $66,400. Whitney appealed from 
the judgment and only gave security for costs.

The respondent moved to dismiss the appeal, because this 
security was insufficient, and wp granted the motion, but allowed 
the appellant ft delay to furnish the necessary security.

Finally in the case of Urn net v. The l’ni tut Shoe Machinery 
Co. of Canada. 12 Que. 1ML 207, decided in January. 1011, xve 
npiin decided the question in the same way. In that case the 
appellant had been condemned to pay six thousand and two or 
three hundred dollars, and he gave security for a fixed sum of 
$s.ihh>. contending that this amount was more than sufficient 
to •• vir the debt, interest and costs.

The respondent moved to dismiss the appeal on the ground 
that the security was insufficient.

The Court upheld this contention and decided that the 
security could not l>e for a fixed amount, but had to conform to 
the terms of art. 1214 of the Code of Civil Procedure.* A delay
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i'll the day fixed in the notice, the appellant must give good and sufti- 

• i«i urity that lie will effectually prosecute the appeal, that he will 
Vi*i-i' Mie condemnation and pay all costa and damages adjudged in ease 
tin- judgment appealed from is confirmed; or else he must declare in writ-
••hi ........ Alice of the Court whose judgment is appealed from, that he
•I* - n i object to the judgment rendered against him being executed, or 

"»i-' tile a copy of any judgment ordering provisional execution of the 
judgment upiiealed from, in which cases he is only bound to give security 
f"r tl i>nient of the costs in appeal, if he fails; anil, if the judgment is
mi r-.-! the respondent who lias caused the judgment to be executed, is 
hound i.. refund to the nppcilnnt the net amount only of the moneys levied 
by • v iti"ii, together with legal interest, or to restore the property of 
which ■ was put in possession, together with the rents, issues, and pro­
fit* since.
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was granted, however, to the appellant to furnish the required 
security.

In every one of the eases the Court has founded its judgment 
on the dispositions of the law now contained in art. 1-14 f\l\ 
which existed under the old law, and which declare that, unless 
the appellant declare in writing in the office of the Court win»-' 
judgment is appealed from, that he does not object to the judg­
ment rendered against him l>eing executed, he must give good 
and sufficient security that he will effectually prosecute tli 
appeal, that he will satisfy the condemnation and pay all costs 
and damages adjudged in case the judgment appealed from * 
confirmed. The provisions of the law are imperative. They <1- 
not allow the Court any discretion. The security must he fur­
nished absolutely according to the manner indicated by the «•<».|.-

As in the cases I have cited, the appeal will not he dismissed, 
but a delay of ninety days is granted to the appellant to furnish 
the security required

Cross, J. •—In lieu of a security bond in the ordinary form 
to effectually prosecute the appeal and satisfy the judgment, tin* 
appellant made a money deposit of $2,000 upon leave of a Judge 
being given to him to do so.

The Judge, in giving the leave, reserved to the respondent 
its right to apply for further security, or rather, as the order 
is worded, “to move to appeal.”

The respondent now moves that the security be declared 
insufficient and that the appeal be dismissed.

No doubt the rule is that the appellant must give security 
to effectually prosecute the appeal and to satisfy the condem­
nation and pay all costs and damages adjudged in case the 
judgment appealed from is confirmed : art. 1214 C.l\

The condemnation, which has thus to be satisfied if confirmed, 
is that the appellant shall render an account to the respondent 
of the disposal of two amounts, one of $41,026, and the other of 
$1,889.20, received by him for account of the respondent within 
thirty days, and. in default, is adjudged to pay the said two 
sums or such lesser sums as may he shewn by a duly rendered 
account to be actually payable.

The respondent refers to the appellant’s own plea as yrou. 
that the appellant did receive the two sums mentioned, and says 
that the deposit of $2,000 is insufficient, and cites : La ini' v 
Wurtele, 3 R. de Leg. 107 ; Couthc v. Hose, 6 L.C.J. 180: .1/*1 '••ed 
v. McCord, 5 L.N. 246; Moore v. Lamoureux (1896), 5 Qm <j.B 
532; Montreal V. d* It. R. Co. v. Hatton (1884). M.L.R 1 Q.B 
72; Metresse v. Brault, 2 L.C.J. 303; Kerr v. Whitney 11" 
K.B. (Que. not reported).

In cases in which the only liability of the appellant the 
respondent arising from the judgment is a liability for co>ts. it
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hns been livid, at different times, that n bond by its terms limited 
to costs is sufficient: Lionais v. Maisons Hank, 25 L.C.J. 226; 
Rochette v. OucUet, 9 Q.L.R. 361, 6 L.N. 412; Hangman v. 
Buchanan, 6 L.N. 388, 27 L.C.J. 311.

It is submitted for the appellant that the rule is still more 
favourable to an appellant; that a bond restricted in terms to the 
costs only is sutficient, not merely in eases in which the judgment 
only adjudges costs and is negative in other respects, but in all 
cases in which the judgment has ordered something to be done 
other than payment of money; that in the present ease there is 
no judgment for either .til,026 or *1,889.20, but merely a judg­
ment ordering that an account be rendered; that the only debt 
to be secured is the debt for costs, and that the deposit of .$2.0110 
is more than sufficient.

Reliance is placed by the appellant upon : O'Leary v. Francis, 
Que. 32 S.C. 243, and Rocheth v. Ouelbt, 9 Q.L.lt. 361.

I would agree that the appellant’s obligation to give security 
does not mean that he must gix'e security for $41,026. He has 
not been adjudged to owe that sum. llis principal obligation 
is to render account. Ilis alternative obligation is to pay $41,(>26 
and $1,889.20, but he is not under obligation to secure the 
alternative as if it were an obligation pure and simple. Our 
law is favourable to the debtor and the choice of alternatives 
is with him and not with the creditor, unless the contrary is 
expressly agreed.

At the same time 1 consider that the appellant's obligation 
to give security is not restricted in the way c * " for by 
him. The ease of O’Leary v. Francis was an attempt by 

ry action on the bond to have the surety's lands 
'•barged with a judicial hypothec, and. in order to comply with 
tin rule of law that hypothec must be for a determined sum, 
it was attempted to make out that amount for which the surety 
hud justified was a compliance with that rule. That decision is 

It dealt with the bond as it was, without deciding 
what it perhaps should have been. The case of Lavallcc v. Paul, 
Hit L.C.J. 164, similarly illustrates how a creditor may fail to 
net the benefit of the judicial hypothec conter * "in art. 
2034 C.C. in consequence of defective wording of the bond.

The decision in Rochcttc v. Ouellet, 6 L.N. 412, makes 
against the appellant, in that it is formally recited that the 
app'Nil bond should be in terms of art. 1214 O.C.l\, and held 
that tin- officer who received the security—a money deposit— 
"as wrung in recording it as given for costs, notwithstanding 
that the only other adjudication was en délaissement hypotht- 
icn, and not for the payment of money.

The re? here is therefore entitled to a bond that the
judgment will be satisfied. Hut does that mean a bond for 
Ml.Did or more?
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If the bond is given in terras of art. 1214 C.l\, it is clear that 
any question as to its sufficiency becomes a matter of justification 
as in effect appears from the decision in Itochctte v. Ouellet.

I have not before me the report of our decision in Whit in -/ 
v. I(err, decided on motion to reject the appeal for insufficient y 
of security. The order in that case was one of dismissal of tie- 
appeal unless new security were given, but reserving to fi 
appellant to give “new security to cover the amount of tie- 
money condemnation pronounced by the judgment -d
from .... within thirty days.”

In that ease the judgment had ordered an account to !.<• 
rendered and, in default of the account, payment of a large 
sum. Something may have been said in pronouncing the judg­
ment of a nature to give the impression that the security bond 
should lie such as to guarantee payment of the sum fixed as 
debt in default of rendering the account, but it was quite un­
necessary to so hold for the reason that the trust company bond 
which had been given was but its terms limited to costs and fur 
reasons above stated clearly could not be held to have been in 
compliance with tile code.

Later, in Brunet v. t'nited Shoe Machinera Co.. 12 Que. IUt. 
207, the trust company bond was by its terms restricted to a 
maximum amount, and upon respondent’s motion to reject it as 
being insufficient to cover the amount in debt and costs of an 
adverse judgment, we decided, before ordering dismissal, to allow 
the appellant to give a new security “without limiting tin* 
security to any fixed amount which may prove to be less than 
the total amount ultimately exigible.” That decision should 
not be taken as a holding that the debtor or the surety cannot 
validly and properly restrict his liability to a stated total or 
maximum sum if the sum so stated be large enough. The men­
tion of such a maximum sum is, in my opinion, a desirable 
thing.

As I have already said, where a limit or maximum of liability 
is not fixed in the bond, but it is given merely to satisfy the 
judgment, any question of sufficiency becomes a matter of justi­
fication by the sureties. But account has to be taken of tin- 
rule of art. 101)3 C.C., that, “when a person cannot find .-nrety 
he may in lieu thereof deposit some sufficient pledge.

It is under the operation of that rule that the appellant hai 
made a security deposit in this case. It is a rule which is • xten- 
sively interpreted in favour of the debtor. The authorities in 
that sense are collected in Beauchamp, C.C., art. 1963 Doct. 
Franc. Nos. 1 and 2. Our Courts have given effect to 
it in such ways as by approving of transfers of hypothecsi > debts 
as security or of pledging moveables which already Imp
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pined to he held by the creditor : O'Brien v. McLynu, 3 L.N. 
143; Lacey v. Drapeau, ib. 194 ; Pangman v. Pauzc, 27 L.C.J. 
147 : Jette v. McSaughton, 21 L.C.J. 192; Boxer v. Judah, 
M.L.R. 3 Q.B. 320.

When, ns in this ease, the security tendered is in the form of 
a cash deposit, it is clear that the question of justification of 
sufficiency is not (as in the ordinary case of a bond to satisfy 
the judgment) one which is sc from the acte of security,
hut the two things necessarily become merged into one.

I infer then that where the security is by special deposit, or 
where it is by a judicial bond wherein a maximum or limit of 
liability is stipulated, in cither of such cases the amount of the 
deposit (whether in cash or in marketable securities) or the 
maximum sum must be large enough to satisfy tin* adjudication 
in debt, interest, costs and “damages,” meaning by “damages” 
such costs and expenses as can be taxed—in case the judgment 
is affirmed.
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I conclude then, on the one hand, that the appellant is in 
error in contending that In- need giye security for nothing except 
tin* costs, and. on the other hand, that the respondent would also 
In* in error if its contention is that it is entitled to security for 
$41.u2() and $1.889.20. We cannot assume that tin* appellant 
will not obey the order to render an account. The matter in 
issue is a question of accountability, not of debt. Upon an 
account being rendered and litigated, tin* legal possibility is 
that the debt may be decided to be due either by the plaintiff 
or by the defendant or by neither.

I conclude that the deposit of $2.000 is not a sufficient security 
that the appellant will render an account in case he shall fail 
on his appeal.

In view of the fact that he has adopted the mode of a deposit 
for security, and has deposited a sum which was considered by 
a Judge to be sufficient for the time being, I consider that the 
appellant is entitled to a decision which will shew what his 
deposit should be. The amount would have to be fixed some­
what arbitrarily, just as is done in the case of fixing bail or 
security in eases of capias or attachment in actions for unliqui­
dated damages or of admission to bail in criminal procedure. 
Regard, however, can be had to the fact that the sum of $41,026 
consists of an apparent total of sums which went into the 
appellant's hands, from which nothing is deducted for outlay, 
for behoof of the company, which the appellant as its officer 
would presumably have made.

Regard may also be had to the fact that, though the appellant 
denied having caused the sums composing the other item of

7662
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.$1,889.20 to be paid to J. F. Fraser, the judgment holds that h 
did cause them to be so paid.

My conclusion would be to adjudge that the appeal be di 
missed unless the appellant shall within ninety days either giv 
new security before a Judge of this Court to satisfy the judv 
ment appealed from, or shall for such security make with the 
clerk of this Court a further deposit of $">,000 in current money 
or securities acceptable to a Judge of this Court.

Order accordingly

SWINEHAMMER v. HART.

y ova Scotia Supreme Court, (Ira ham, K.J.. Mcayher and Drysdalc.
July 2». 1012.

1. Trespass (5 IB—10)—Possessory titi.k to support action—( <*\
HTBUCT1VE POSSESSION AS AGAINST TRESPASSER.

A title by possession to woodland may Ik* based upon occupation 
under colour of title and nets of constructive possession such as the 
building of a lumberman's sluice and operating as a lumberman over 
the lands, although not enclosed by fences, to support an action against 
a trespasser.

2. Adverse possession ( $ 1 B—5)—Blazing links arovnd land by sur­
veyor FOR OCCUPANT—ABSENCE OF PUBLICITY.

A blazed line running around the whole of the land in question, 
run by a private surveyor at the instance of the occupant, will not 
establish in his favour a title by possession although no disturbance 
thereof was made for the statutory ja-riod as such act lacks publicity 
and conveys no sufficient intimation that the occupant is claiming 
title to tbl- whole of the area included within the blazed lines. f/Vr 
Graham. E.J.).

[llood v. Leblanc, 34 Can. 8.C.R. 627, followed.]
3. Costs (g i—19)—Apportionment—Defence succeeding in part.

Where the defendant in an action of trespass defends as • ■ the 
whole of the area in dispute and fails as to part, the plaintiil U-ing 
successful in part should not Ik- ordered to pay the whole of tin !• 
fcndnnt'a costs as well as his own costs of action.

4. Costs (g I—19)— Apportionment—Division if success—X.S. .limn
tube Act, R.S.N.S. 1900, cm. 155.

Since the Nova Scotia Judicature Act, where the success is divided 
between the parties, the costs may Ik* apportioned in accordan < with 
the findings on the several issues.

Appeal from the judgment of Russell, J., id favour of de­
fendant, in an action claiming damages for tresp ass to land, ex­
cept as to certain enclosed areas of which plaintiff:- were proved 
to have been in possession for a period of over twenty .wars. 
For trespasses committed within that period the learned trial 
Judge allowed the plaintiffs ten dollars damages. Co 's of the 
action were allowed to defendant.

The judgment below was confirmed except as to costs and 
as to these the judgment was varied.
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The facts are more fully stated in the opinion of Graham, 
E.J., on the appeal.

II. Mcllish, K.C., and II. IV. Sangstcr, for appellant :—Plain- 
till' was in constructive possession of the whole lot by descent. 
His father claimed possession of the whole of the land in dispute 
and possession derived by descent gives colour of title : Saxton 
v. Hunt, 20 X.J.L.R. 487; Smyth v. McDonald, 1 Old. 274,281. 
Plaintiff’s boundary was sufficiently indicated by old marks and 
there was no need of a fence: Armour on Titles, p. 307 et su/.; 
Slurs v. Shaw, 1 O.R. 26. The trial Judge gave plaintiff $10 
damages but refused him costs which he was entitled 
to, as costs should follow the judgment. Defendant has 
not located his land according to the grant of the 
township of Falmouth, as in the Crown land office, while plain­
tiff has. Defendant admits trespass south of the McCollum line. 
Defendant claims that he logged on the laud 29 years ago and 
that he built a sluice across it in the fall of 1902, but he must 
shew that it was not fenced previously.

IV. E. Hoscoe, K.C., and IV. .1/. Christie, K.C.. for respon­
dent :—Defendant acquired title to the land by deed in 1901 
and did not build the sluice until 1902. It was built before the 
fence was put around the land. There never was a fence north 
of the McCollum line. Plaintiff did not succeed substantially 
in the action and therefore he was not entitled to costs : Myers 
v “Financial News,” 5 T.L.R. 42; Xcale v. Winter, 9 Grant’s 
Ch. I Ont.) 261. Land must be enclosed in order to give title by 
possession : Bentley v. Pcppard, 33 Can. K.C.R. 444 : Hunter v. 
Farr et a!., 23 V.C.Q.B. 324; Saxon v. Hunt, 20 X.J.L.R. 487 ; 
Miller v. Shaw, 7 S. & R. 143. Plaintiff got what his father had 
and no more. Ilis father had no title to the land and therefore 
plaintiff acquired none. The sluice was built with the intention 
of permanently occupying the land: Ellicott v. Pearl, 10 Peters 
188: Taylor v. Archbald, 9 X.S.R. 233. As to costs, see In rc 
Foster, 8 Q.B.D. 515.

Mtllish, K.C., replied.

Graham, E.J. :—This is an action of trespass brought in 
respect to a tract of land comprising some three hundred and 
fifty acres upon the New Ross road in Leominster in the county 
of Hants.

The plaintiffs are obliged to rely upon actual possession and 
the greater part of the area is woodland, about 50 acres being 
cleared. The defendant justifies as a contractor under the 
Pugslevs, two brothers trading as the Parrsboro Lumber Com­
pany.

The defence is pleaded as to the whole area. There is a 
denial of tie- trespass, a denial of property or possession in the
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plaintiff and an allegation of freehold in the Rugsleys under 
whom the* defendant justifies.

The judgment proceeds upon the theory that the defendant 
or rather the Rugslcys had proved a title and that the plaintin' 
could only recover by making out a ease of possession under the 
Statute of Limitations.

In my opinion it is put forward as a case of the plaintiffs 
having actual occupation, a title in itself against persons ha; 
ing no better title or. as they are called in the hooks, strangei

A portion of the front of the lot has been cleared and culti­
vated. The father of the plaintiffs, George Kwinehammer, set 
tied upon it about 45 years before the trial, built a house and 
barn upon it near the road. Later another house was Imilt l>y 
him on that site and it having been burned down a younger son 
built another and is in occupation. Henry, one of the plaintiffs, 
twenty-two or twenty-three years before the trial built a house 
and barn further to the rear of the lot and has since occupied 
that. The plaintiff, Rupert Kwinehammer, also has a house 
and barn nearer to the road again. George, the father, died 
about 14 years before the trial upon the place. George Kwin*- 
hammer and the plaintiff Henry, built a saw mill upon the land
about thirty years before the trial which has 1... .. operated i v. r
since.

The plaintiffs claim actual possession at the time of the tres­
pass, mainly through the following incidents:—

George Kwinehammer, as I said, settled near the New Ross 
road. Very early in the settlement he employed Harvie, a sur 
veyor, who followed around the side lines of the lot and the 
rear line blazing them afresh. The side lines have been respected 
by his neighbours on either side. As he cleared and took in 
hind a fence was built on one of the side lines and this ultimately 
extended some distance beyond what has been conceded in the 
decree. Very early in the settlement a waggon road, at first a 
sled road, was constructed to the rear of the whole lot and
through the wood lot and that has been used by plaintiff. S|....
fienlly, it has been used for getting out wood, logs and hay 
from a piece of meadow. Apparently it was not originally con­
structed by the plaintiffs or by George Kwinehammer.

The plaintiffs have been cutting at this mill ever since it was 
erected, they say every season from ten to twenty thousand 
feet a season and balding the lumber to Windsor ami sidling if 
All of the logs come from this woodland. They say from all 
over it and that they cut some every winter and that tie got 
it out and sawed it in the spring and summer.

In November, 1902, on the advice of a solicitor they con­
structed around the wood lot in dispute a brush fence and this 
has been renewed in places since.
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Midway between the New Ross rond and the rear of the lot 
on Bill’s Brook and approached by a road from the old waggon 
road, is a piece of meadow, half an acre, which was cleared up 
13 years before the trial and kept fenced in for 12 years. A 
dam was built on the brook and it was thus overflowed and util­
ized. Hay had been from it during this period. There
was another meadow of about a quarter of an acre on the same 
brook utilized in the same way and fenced in for a period of 8 
<ir 9 years before the trial. This was situate near the north-west 
corner of the lot.

The defendant < tin* land described in the plain­
tiff’s statement of claim consists of a part of lot thirty-one north 
of the road and part of lot thirty to the north of that comprised 
in the township of Falmouth.

The Pugslcys have not a documentary title to the part they 
claim. They have not a title traced back to the Crown with a 
link or so wanting which might be remedied by a presumption 
by reason of possession.

There is a grant from the Crown of 17(11, the towi • grant 
of Falmouth, comprising 00,000 acres in which this tract is 
situated, but the allotment or partition book was not put in 
evidence and for over one hundred years there is no pretence of 
a deed to anyone. There arc, no doubt, true owners somewhere, 
but which of the sixty-five grantees got this area and what hap­
pened to the title of the true owners for a century we do not 
know.

The Pugslcys claim under deeds commencing in 1872 with a 
deed from one Vaughan, rently covering the whole area
claimed to have been occupied by George Kwinchammer and his 
descendants.

N. S.
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The defendants have given evidence tending to shew that 
some of these proprietors under their deeds cut logs upon the 
land, namely, Amos Collins & Co. about once in 1872-4. Ilobart, 
the next purchaser, who had a deed 1874-80 at least once. Mc­
Collum, who was a transferee, between 1881-1884, and who con­
tracted with one Beach to log it, and Beach did so taking some 
30,000 feet of pine ami spruce one season.

The next incident is in 189(1 when Benjamin, who lunl be­
come a purchaser, employed McCollum to run the lines of this 
ami other land. He apparently also < witness Salt
to watch the property.

On the 5th August, 1901, the Pugslcys, or one of them, pur­
chased from Benjamin parts of lots 30 and 31 with other land. 
Benjamin, who no doubt had the land surveyed xvith a view to a 
transfer, recognized apparently the actual possession of the 
plaint id's on a part of both lots ami ringed them off.
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McCollum, in surveying, blazed out or marked an arbitrary 
line on thé ground excluding what he thought was the plain 
tiffs’ area of occupation in front, and in the transfer to the 
Pugsleys this area is not included.

This will account for the first exception in the decree of an 
area “south of the McCollum line” in favour of the plaintiffs.

The second exception in the decree is the first meadow 1 
have spoken of which was not excepted by the McCollumsurvex

The third exception is an area to the east of the old waggon 
road which the plaintiffs proved had been cleared and fenced 
by them.

The plaint ill's contend that failing their claim to the whole 
they are entitled to a piece which had been cleared and fenced 
on the other side of the old waggon road not excepted in the 
decree.

Coming back to the Pugsleys in 1902-3, they constructed 
from their mill on Canoe lake in the adjoining county a sluice 
way which crossed the Tot on its way to navigation for the pur­
pose of carrying sawn lumber from the mill.

The defendant logged this lot in 1910-11, most of it after the 
action, and after cutting the logs with a portable mill carried 
the lumber away by means of this sluice. It appears that dur­
ing the period of its use in the summer, a man walked up and 
uuwn its course to keep the lumber moving.

Since the case of Asher v Whitlock, L.R. 1 Q.B. 1, it is clear 
that one stranger to the title if in actual possession may have 
an action against another stranger who cannot shew a better 
title. And in the case of Freeman v. Allen. 2 Old. 293, Young. 
C.J., citing that case, gives a very forcible illustration in con­
nection with wooded land. I refer also to Ho yd v. Milhtt. 9 
X.8.R. 292, 296 (Ritchie, E.J.).

1 think whoever has to decide a ease of this character must 
reckon with the case of Wood v. Leblanc, 34 Can. S.C.R. ii27, 
and some passages in the opinions. Under it I think the plain­
tiffs could not recover against the Pugsleys ; neither could the 
Pugsleys recover against the plaintiffs if the positions were re­
versed and the act of cutting on this locus had been their act 
and the Pugsleys had been bringing the action.

Some of the passages in the opinions are very applicable to 
the case of a contest between the true owner, t.r., one having 
a good documentary title and a person claiming by adverse pos­
session under a statute of limitation. And two of the cases re­
lied on are eases of that kind, a leading ease from New Bruns­
wick, namely. Des Hams v. White, 3 N.B.H. 595, and Slumn 
v. Pearson, 14 Can. S.C.R. 581, approving of that case.

But Wood v. Leblanc, 34 Can. S.C.R. 627, is a case of a con­
test between two persons neither of whom had a good doeumen-
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tary title, and it makes it very difficult, in this province at least, 
to prove the ownership of woodland unless one is able to trace a 
perfect chain of title back to the Crown, and even then he would 
have to shew the calls mentioned in the grant, often a blazed 
line long since destroyed. I think it was possible in Nova Scotia 
to shew ownership in woodland, at least where there was colour 
of title, without residence on part or cultivation of part and 
without an enclosure, only mere use of it as woodland. I refer 
to DcsBarret v. Shnj, 8 N.S.R. 327, in the Privy Council, 29 
L T.N.S. 593 (at the end). I refer particularly to the opinions 
below to shew that there had not been during twenty years be­
fore the trial any such acts evidencing ownership although at 
one time previously there had been some clearing and fencing 
of a small part of a lot of 158 acres in the whole, which had 
been abandoned and even the part that had grown up in woods. 
In the Court below the case went solely on the ground of pos­
session.

In Neill v. Duke of Devonshire, 8 App. Cas. 135, at p. 166, 
Lord 0’Hagan said :—

The proprietor of a river or a waste cannot be expected to prove 
proceeding# indicative of hi# ownership on every portion of the one 
or the other. He can only shew his dominion over certain parts with 
a claim of title to the whole; and whether a# to the whole evidence 
a# to the parts can justly Im> found, the desired inference must be 
determined by it# character and extent and the effect which can lie 
fairly given to it by an informed tribunal.
After all it is a question of fact, and 1 think that in respect 

to this locus the Pugslcys had a better title than the plaintiffs.
The plaintiffs’ great difficulty is that this was a large area 

of woodland, some 350 acres, on which George Swinehammer 
settled, so large that it is difficult to say that ho or the plain­
tiffs rather, had actual possession of this part.

1 concede that it is not to be a literal possession of the foot 
over every part (Jams v. Williams, 2 M. & W. 236, 330 (per 
1‘arke, B.) frequently cited since), but there must be some kind 
of a claim of title to the whole area involved in the dispute as well 
as the entry upon and actual occupation or cultivation of part.

The blazed line which appears to have been made before 
George Swinehammer came there and which was kept up at the 
sides mostly by the adjoining owners and in the rear apparently 
by no one. is a very faint assertion of title to that whole area. 
There is no publieity about the employment of a private sur­
veyor to go around the lines in the woods. Moreover, there was 
this peculiarity about it that it took up part of township lot 31 
*here the settlement began and where most of the buildings 
wer* constructed, and also part of lot 30 to the north where the 
locus is. These lots may not be separate lots on the ground, but 
the plaintiffs found themselves with two sets of neighbours,
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front nnd rear, on their east side line. It hardly identified ti­
the neighbourhood what was claimed. The brush fence was 
started by the plaintiffs after the struggle began ami 
it is open to the observation of a very sagacious Judge 
Halliburton, C.J., in ('amt run v. McDonald, 3 Thoms. 
240, a laud ease: “But if two persons are seen, each 
with a hand upon a hat and struggling for possession of it, 
the law can presume nothing in the favour of either. Nor 
could any mark made by either on the hat pending the struggl 
be received as evidence of ownership.”

The saw-mill, although suggestive, hardly dominates tin- 
woodland at the rear. The plaintiffs are unfortunate.

A will or deed from (leorge Swim-hammer, the father (ev a 
one imperfectly executed) describing the area instead of trust 
ing to the Statute of Descent, would have made colour of title 
and, perhaps, won the game. But this blazed line and brush 
fence will not satisfy the severity of the law.

The Pugsleys have a better kind of possession. They appar­
ently paid a price for this land and they spent money building 
the sluice. There has been the formality of deeds and under 
them a cutting on the area in dispute which the Swinehamim-rs 
ought not to have ignored.

Reference was made at the hearing to a passage in the op­
inion of Dodd. .)., in Smyth v. McDonald, 1 Oldright 274. LN-. 
He was dealing with tin subject of whether an inchoate title by 
adverse possession short of the statutable period enured to the 
sons heirs in possession on the death of the ancestor in possession 
and could be tacked to their possession, a descent cast, in 
which case the person out of possession would be put to his ac­
tion of ejectment against the heirs. He called that right of the 
heirs colour of title and that is a common enough expression in 
American cases. But if lie meant that this kind of colour of title 
was like the colour of title which a person has when he has a 
deed or even a defective deed describing the premises which ex­
tends the occupation of part to all the land within the limits of 
the description, I think, with great deference, he made a slip, it 
would carry this case no further because the plaintiffs still have 
the difficulty, what are the limits to which their acts of occupa- 
tion are to be extended. There is only the blazed line and that 
inherently fails for want of publicity and as conveying no in­
timation that the party is claiming title to that area.

The plaintiffs contended that there was an actual occupa­
tion of a margin beyond the line marked by McCollum The 
finding of the trial Judge is, 1 think, against that. It is |x*- 
siblc that at one time there had been cutting of trees and using 
the land for planting slightly beyond it at one point, not culti­
vation, I think. But this is stoutly met by the witnesses for the
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defendant who searched for alleged remains of a brush fence 
enclosure and could not find them. If it ever existed it appar­
ently had very much gone down before the trial and I think that 
even the claim for this margin is open to some of the objections 
taken in one of the opinions in Wood t Lrblanc, 34 Can. K.C.H. 
627.

1 think that the appeal should fail except in regard to the 
matter of costs.

The learned trial Judge gave the plaintiff ten dollars dam­
ages ill respect to the ureas excepted ill the decree and it is not 
proposed to disturb that, lie might, under the rules, have de­
prived them of costs. Hut. notwithstanding their success in part 
lie gave the defendant all the costs of the action against them. 
It will he remembered that the defendant defended as to the 
whole area. And he did that although the deed from Benjamin 
excepted the area mentioned in the decree as to the fifty acres. 
And the plaintiffs ran the risk of losing even that area at the 
trial.

In no ease could the plaintiffs, in my opinion, in this cmn- 
tuon law action, having succeeded below as to part and having
proved trespassing on that part, been ordered to pay ........ osts
of the action.

In the early days of the Judicature Art it appears that Huron 
lliaidlestoiie, in an action for defamation, made a successful 
party pay costs, but after all of the eases on that subject since 
that time, 1 think, that would hardly be considered a precedent, 
ami that, in any event, this was not a ease for such a disposition 
of the costs. Before the Judicature Art the plaintiff would have 
had all of the costs. Since the Judicature Act the costs in such 
a ease are frequently apportioned according to the disputed 
matters found one way or the other. That, I think, is the pro­
per disposition here and to that extent the appeal should he 
allowed hut without costs of the appeal, as there has been a 
failure on the substantial matter. The plaintiffs will have the
general costs n tile action hut not ........ osts incidental to the
matters in which they have failed, and in respect to these the 
defendant will have his costs.

Drvsoalk, J. :—I agree as to the conclusion reached in the 
opinion of Mr. Justice Graham as to the proper disposition of 
this appeal.

In my view, the plaintiff has neither possession nor title to 
I the rear portion of the lot in question. The contest herein really 
I » over the rear portion. The front portion the plaintiffs have 
1 llai1 ™ possession for a sufficient length of time to enable them 
I to hold and on this portion there was a slight act of trespass by 
I the defendant, for which plaintiff's should recover nominal dam- 
I ages. As to the rear portion or the lumber lands eut by de- 
1 8—5 D.LB.
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fendant I am of opinion that defendant had, and has, such tith 
that, as against plaintiffs, lie is in the better position.

The defendant bought and acquired such title as he sets uj. 
under a deed giving a specific description of the lands in tin 
rear. Under his deed he entered and took possession of tie 
lands described therein, first by erecting all across the rear 
portion thereof an expensive wooden structure known as a lum 
berman’s sluice (a permanent structure) and secondly by oper 
ating effectively as a lumberman over the lands so purchased 
and described in the deed. 1 think the defendant had and lias, 
as against plaintiffs, < r of t i 1 le, and the possession taken b\ 
him is and ought to he held constructive possession of the lands 
described in Ins deed. To my mind the plaintiffs absolutely 
failed in establishing possession of the rear portion of the lot 
in question. I think the proper order below would have been 
recovery by the plaintiff with costs and nominal damages in 
respect of trespasses " i‘d on that portion of the grant
part held by plaintiffs comprised within their clearings, and 
costs to defendant in respect to the issues raised over the rear 
portion, the appeal to be allowed without costs.

Meagher, J. :—1 agree in the result.
Jutltjnunl below mr-' l

HAMILTON v. ISAACSON.

Alberta Supreme Court. Trial before Walsh. ./. May 15. 1012
Kvidknce <8IIK—fllS)—Oxrs of shewing that promissory mite

WAS INDORSED BY THE PAYEE—ACTION BY HOLDER.
The will* rent* upon the holder of a promissory note payable i■ » the 

order of the payee, to shew in an aetion thereon, that it was iiv i-' l 
to him by the payee or someone by him duly authorized to do

Bills and notes (| 111 A—59)— Right* and liabilities of im- • >« 
—Endorsement in name of payee per a stkamier.

Where a promissory note which was payable I*» the order ' ti«- 
payee, was indorsed to the plaintiff in the name of the pay «s- re­
name of another party who was a stranger to the note, the pluntiiT 
cannot recover thereon without shewing that siudi person !uh 
authorized by the payee to indorse the note for him.

Frai o and deceit f§ VI—251—Joint and several promissory mite 
obtained from several PVRriiASERs—Contract for proportion 
ATE LIABILITY.

A note is properly held to have lieen obtained by fraud wh-rc tlie 
agent of one who sold a stallion to a number of |wrsons. fraudulently 
obtained their signatures to a joint and several note, instead u' «ne 
by which each was liable only for his proportionate part of •- pur­
chase-price. as was contemplated by the agreement entered hit hy thf

4. Appeal i6 VIII E—flRfll—Effect of decision not disposino <•- qvfs- 
TION OF LIABILITY—LEAVE TO IIKINO ANOTHER ACTION.

Where an aetion on a promissory note is dismissed on groin- whirl 
do not effectually dispose of the question of the liability of the maker 
«if the note, leave may Is- reserved t«» the plaintiff to bring nnotfcer 
action thereon.

1
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Action to recover the amount of a promissory note made 
hy the defendants payable to the order of one XV. (\ Ki<ld, and 
discounted hy the plaintiff. The defence was that the note had 
hem fraudulently obtained and that the plaintiff was not the 
holder in due course. The sufficiency of the proof of endorsa- 
tion was also questioned.

The action was dismissed on the latter ground with leave 
reserved to the plaintiff to bring another action upon the note.

/'. 7. S’olan, K.C., for the plaintiff.
Greene it1 Payne, for the defendants.
Walsh, J. :—The sues as the holder in due course

of a promissory note made hy the defendants, payable to XV. 
C. Kidd, or order. The note is indorsed as follows: “W. C. 
Kidd, per p.p. S. P. Thompson.” This note was given to pre­
sent part of the purchase-money of a stallion purchased by the 
defendants from Kidd, through Thompson. The plaintiff 
bought this note from Thompson a few days after it was made 
and long before its maturity. He gave his cheque, payable to 
S. 1\ Thompson or order, for the price agreed upon between 
them for this note. No evidence was given at the trial of any 
authority on the part of T ison to indorse Kidd's name on 
this note or to sell the same

The onus is upon the plaintiff of establishing his right to 
collect the amount of this note from the defendants: and this 
lie can do only by proving the indorsement of the same to him­
self. either by the payee or by some one duly authorized by him 
to indorse his name upon it. In the absence of any evidence 
whatever to shew the right of Thompson to negotiate this note, 
the plaintiff has failed to establish his right to payment of the 
Mine; and this action must, therefore, be dismissed with costs.

In the event of an appeal being successfully taken from this 
judgment, I have thought it better to make such other findings 
as may be necessary in order that an appellate Court may fully 
dispose of the ease—the defendants’ counsel having intimated at 
the conclusion of the case that he would not call any evidence, 
and having expressed his willingness to rest his chances of suc­
cess upon the evidence adduced by the plaintiff.

I lind that the note in its present form was procured from 
the defendants by the fraud of Thompson. The evidence of 
the plaintiff’s witnesses establishes the fact that each of the 
defendants was to be liable for one-twelfth only of the total 
purchase-price of $.'1,600, which purchase-price was divided into 
thrn- % of $1,200, so that the liability of each defendant
on each note should have been $100.

The note as prepared by Thompson and signed by the de­
fendants is a joint and several note for $1,200; and the evid­
ence satisfies me that this is due to the fraud of Thompson. If,
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ALTA. however, the plaiutiff whs the holder in due course of this no!

8.C.
1912

this defence would not avail the defendants. The plaintiff > 
the only witness who was called to shew the circumstances un­
der which he became tin* holder of the note. 1 believe that he

Hamilton

Isaacson.

told the truth in this respect, and 1 give full credence to his 
story as to the circumstances under which he bought the imv

Walsh. J.
from Thompson.

I do not think that he wilfully abstained from making fur­
ther inquiry as to the origin of the note; but 1 think that lie 
was tempted, by the large discount which Thompson offered 
him, to purchase the note without further inquiry. The ap­
pellate Court should lie able, upon this finding, to say whether 
or not the plaintiff is the holder in due course of this note, if it 
is of opinion that the note has been properly indorsed to and 
become the property of the plaintiff.

As the dismissal of this action is upon a ground which 
does not effectually dispose of the question of the defendants' 
liability upon the note in question, 1 direct that the right shall 
be reserved to the plaintiff to bring another action upon this 
note, if he so desires, and if 1 have the power so to direct.

Action dismiss< -/.

ONT. HUNTER v. RICHARDS.

D.C.
1912

Ontario Dieisional Court. Mulock, CJ.Ex.D., Chile, ami ItiUdvll, •/•/.
June 17, 1912.

June 17.
1. Public lands (111—81)—Patent—Rights ok grantee—Km.ame-

MENT.
Where a grant from the frown containing no special clause in re­

spect of the water |K)Wer or the building of a mill, ami e.xpr< \ re­
serving to the frown, “the free unes, passage and enjoyment of. in. 
over and upon all navigable waters that shall or may lie Im-i.-after 
fourni on or under or Ik- Mowing through or upon any part of "• -• ! 
parcel or tract of land hereby granted as aforesaid,” the y mtee'* 
rights are limited by the terms of the patent and cannot W • • ;g*sl
by the oflicial correspondence ami documenta of the frown Land- De­
partment relating to the 'issuing of the patent.

| Wyatt v. .1 llormi/tlcneral of Quebec, [19111 A.f. 489. followed.]
2. Evidence ( g IV I—431)—Documentary evidence—Patent—Em aboi

MENT BY REFERENCE TO CORRESPONDENCE.
The rights of a grantee from the Crown under a patent are mi'ed

by the terms of the patent and these cannot lie enlarged by refo-i...to
petitions, memorials, reporta or correspondence in the frown Uadi 
ilepartment leading up to the grant.

3. Easements (g II B—19)— Right by prescription—Nature oe ik-
Limitations Act (Ont.) 1910. 10 Edw. VII. cm. .14. m

A prescriptive right, claimed pursuant to the Limitât i> Act. 
1910, 10 Edw. VII. (Ont.) ch. 34, see. 35, to deposit saw ' and 
other mill refuse in a stream is an inchoate right until ■ 'i-m i« 
brought, and the user to support the same must be continuous and of 
right.

[Halabury'a Laws of England, vol. II., p. 272, see. 642, epeciallj 
referred to.]
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1. I.ASI.MI VIS (§11 IS—11»»—PRESCRIPTIVE UK.HT TO POLLUTE WATERS—
lxi'KKAhlXO THE KEEL"HE.

The prescriptive right to pollute u stream hy depositing the saw- 
ilu-.t ami mill refuse, arising from the operation of a one saw saw 
mill, does not justify the pollution thereof by the additional sawdust 
iml refuse consequent on tlic operation of many saws in the mill, as 
well .1' shingle and lath mills, an edgvr and other modern appliances, 
iiotwithstamling that this evolution ttas gradual and that the rights 
. f the mill-owner lower down on the stream were not materially af­
fected to hi' until forty years after the erection of Un­
original mill.

Kabements t§ IN—4G«»—Payment of damages—1 xterbuptiox of

Where a mill-owner operating a mill higher up on the stream on 
which another mill is located, permitted sawdust and mill refuse to 
pass into the stream, in much larger quantities than formerly, and 
for the damages so occasioned paid to the lower mill owner a certain 
sum of money annually for a numlier of years, until the erection of 
a burner in connection with his mill for the destruction of the sawdust 
and refuse made it no longer necessary to deposit it into the stream, 
this payment operates as an interruption to the prescriptive right.

[Canlner v. Hodgson's Kingston B rarer g Co., [ 190.1 j A.C. 2-1», re­
ferred to.]

fi. i: VSBMENT I 6 11 A—7 I — I a 1ST GRANT DOCTRINE—PRESUMPTION.

Where an action is brought by a mill-owner again't the owner of 
a mill higher up on the stream, claiming to have the stream How to 
and through his lands, without obstruction, ami without the same 
being polluted by the throwing in of sawdust and mill refuse, which 
pretented his null front running, the material damage dating from a 
period when, from the introduction of additional machinery in the 
mill, the sawdust and refuse had greatly increased in volume, and, 
in consequence, the owner of the mill higher up the stream had for 
several years up to the time of the installation of a burner in con­
nect ion with his mill operation, by which the sawdust ami mill re­
fuse was destroyed, paid to the owner of the mill lower down the 
'•ream an annual sum, as damages, an implied grant so to pollute the 
stream cannot lie presumed, even where the original grant from the 
Protvn was made on the understanding that the grantee should build a 
sawmill thereon.

[Angus v. Dalton. .1 Q.B.D. 85. 4 Q.B.D. 1(12; Dolton v. Angus, 0 
App. Cas. 740; Birmingham, Dudley «( District Itanhing Co. v. Ross,

Ch.I). 295, referred to.]

7 I vint m e ( 811 K 2—.138 »—Presumption ah to “lost grant.”
Where there is evidence of user, open and uninterrupted for twenty 

years, the jury may and ought to presume a lost grant.
|tor I. hum. 27 O.R. 450, followed ; Goddard's Law of Ease- 

nient», 7th ed„ pp. 176 to 182, referred to.]

9. Exsttiints <8 1111—19)—Prescriptive right to pollute stream— 
Voxtextious user—Objections.

A prescriptive right to dispone of sawdust and mill refuse by throw­
ing the same into a stream does not arise from the mere fact that this 
had l.een done for more than the statutory period of prescription, 
wh'-rc it is shewn that the user was contentious and objected to. and 
wa recognized as such by the payment of damage claims and the 
erection of a burner to destroy the refuse.

\ Burrou-s v. l.ano, 11901] 2 Ch. 502, 510. and Goddard’s Law of 
Easements, 7th ed„ p. 258, specially referred to.]
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0. Payment (6 IV—.30)—A .ication—Absence ok claim at timi i
maki.no.

Where upon the payment of a certain sum as «lamages for : 
pollution of a at mini no suggestion was made that the payment w i- 
for the excess over and above a limited prescriptive right and no -n h 
claim was advanml, the «daim should la* rejected.

10. Limitation or actions (8 II O—07)— Pbksckiptive sioiit to roi.i.i it
stream—When statute heuixh to ki n.

The statutory jieriod of prescripti«m for the use of a stream tu :• 
posit sawdust and mill refuse in. Is-gins to run from the date 
first substantial injury causing damage to the mill-owner, lower 1 vn 
the stream.

|Crasitlcji «(• Sunn. lAmilnl v. lAyhtoirlcr. L.H. 2 Ch. 47s. I> 1 
(lohlttmiil v. Timbritli/i \\ > llx Imp. Comminxiniiirx. L.R. 1 K*j. I'd; 
Attorney-Ileneral v. Acton Low/ Boanl, 22 Vh.l). 221. referred

11. Waters (8 II E—100)— Pollution—Right ok riparian owner \< m.
In the absence of any easement a person may not pollute tin v 

of a natural watercourse to the prejudice of other |M>rson* cntitl.il 
to the use of the water.

[IIihhI v. llVuid. .1 Kxclt. 74M. 1H L..F. Ex. .30.*.. followed; ... 
Goddard's Law of Easements. 7th «•<!.. p. 106, and Hal*l.nry's l.aw* 
of England, vol. XL, piigv* ,317, 3IK.]

12. Waters <8 11 E—lot))—Sawmill reel se—Pollution or mri >
Statutory pboiiiiutiox.

No prescriptive right and no presumption of lost grant can ari — in
contravention <d express statutory law prohibiting the act- in .....
thin ; then-fore, a saw mill owner can acquire no such right t-> ul 
a str«-am by depositing sawdust and mill refuse therein contrai 
the Navigable Waters' Proteetion Act, R.S.C., 190U, ch. 113. 19.

Appeal by defendants from the judgment at the trial before 
Latchkuri>, J.. without a jury.

The plaintiff was the owner of a lumber mill and farm on 
Constant creek, in the township of (.rattan, and the defend ■ t> 
were the owners of a mill, above the plaintiff’s mill, upon the 
same creek.

This action was brought to recover damages for injury done 
to the plaintiff by the defendants in fouling the stream and ob­
structing the flow of water to the plaintiff’s mill by throwing 
refuse in the creek and otherwise injuring the plaintiff.

The appeal was dismissed, Riddell, J., dissenting.
P. White, K.C., for the plaintiff.
T. IV. McOarry, K.C., for the defendants.

March 3, 1911. Latch ford, J.:—The defence in this c.i*e is 
that the defendants have a right by prescription, existing for up­
wards of forty years prior to 1896, to damage the property "f the 
plaintiff. Other issues are, it is true, raised, but I regard them te 
of no importance.

The mill built in 1855 contained but one saw, according to 
the evidence taken at Ottawa. As the mill is now, it is equipped 
with many saws,—with shingle and lath mills, anedger, and other 
similar appliances. It is not clearly shewn when the property 
of the plaintiff was first prejudicially affected (see judgment of
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Sir (i. ,1. Turner, L.J., in (SoMamid v. Tunbridge Wells Improve­
ment Commissioners (1866), L.R 1 Ch. 349. at p. 352), when the 
primitive state of the mill was altered, or when the various im­
provements that now exist were made. But it is, I think, fair to 
assume that the evolution from the one saw of 1855 to the present 
complex condition has been gradual, and that the property of the 
plaintiff was not materially affected to his prejudice until 1895 
or 1896.

The payment of $100 to the plaintiff in 1896, more than forty 
years after the original saw began cutting, is some evidence that 
the refuse then discharged over his lands was in excess of what 
the defendants had any possible right by prescription to send 
down upon him.

It is disputed that any right to pollute such a stream as flowed 
between the two mills can In- established by lapse of time. This 
contention would be tenable if the fouling amounted to a public 
nuisane* . see Blackburne v. Somers (1879), 5 L.R. Ir. 1. Al­
though an undoubted nuisance to the plaintiff, the pollution of 
the stream has not been shewn to be a nuisance to the public. 
In the latter event no prescription could, of course, arise. If 
prescription as of right existed in favour of the defendants in 
1896. it existed only to the extent of the primitive and limited 
fouling of the stream in 1856, and the years immediately following, 
which did not materially injure the plaintiff. The puyments 
made by the defendants to the plaintiff for some years after 1896, 
in addition to what was paid in that year, were, in my opinion, an 
acknowledgment that the fouling of the stream during those years 
was greater than the defendants enjoyed as of right, and enjoyment 
as of right was necessary before tin- defendants could claim the 
benefit of the statute R.S.O. 1897, ch. 133, sec. 35. Any case­
ment respecting the saw-dust or refuse from the mill of 1855 or 
1856, which the defendants were entitled to, could not be ma­
terially altered or increased to the further detriment of the plain­
tiff. It was held in Beale g v. Shaw (1805), 6 East 208, that a 
mill-owner, who had by twenty years’ user acquired a right to 
divert part of a stream,«was liable to an action at the suit of tin- 
owner of a mill lower on the stream for a subsequent diversion 
to the lower mill-owner’s injury.

Baiendale v. \fcMurray (1867), L.R. 2 Ch. 790, cited by coun­
sel fur the defendants, is not an authority in their favour. It 
simply decides that a change in the quality of the pollution, where 
a right to pollute exists, does not destroy the easement, and that 
tin onus of proving an increase (which lay upon the plaintiff) 
had not been satisfied.

In the present case it had been established that there was an 
increase in the pollution of the stream, especially in 1896, and the 
thrn- nr four subsequent years. In McIntyre Brothers v. Me- 

("iim, 11893J A.C. 268, Lord Watson says, at p. 277: “A proprietor
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who has a prescriptive right to pollute cannot in my opinion use ewn 
his common law rights in such a way as to add to the pollution. 
By the compensation made to the plaintiff during this period, 
any right of the defendants, even their limited right of 1855, was 
interrupted, and a period of twenty years has not since elapsed. 
If the refuse of the mil! reached the burner and was there consumed, 
all damage to the plaintiff would be prevented. It is, however, no 
part of the duty of the Court to inquire how the defendants may 
l)est prevent the nuisance to the plaintiff.

I direct that judgment be entered after thirty days in favour 
of the plaintiff for $200 and costs. An injunction is also grant"! 
restraining the defendants from discharging refuse into Constant 
creek to the injury of the plaintiff; but the operation of the order 
is to be suspended for four months to enable the defendants so to 
alter their mill that no additional damage shall be done.

The defendants appealed from the judgment of Latchford, J.

The appeal was dismissed, Riddell, J., dissenting.
IV. X. Tilley, for the defendants.
T. White, K.C., for the plaintiff.
The arguments of counsel and the authorities cited are re­

ferred to in the judgments.

June 17, 1912. Clute, J.:—The plaintiff is the owner of lot 
10 in the 1st concession of ('.rattan, through which flows Constant 
creek, and has had for a period of years a dam and water power 
on the said creek where the same crosses his said lot, from which 
he derives power to operate a chopping-mill. The defendants own 
lot No. 9 in the second concession of (îrattan, through which also 
flows Constant creek, where the same crosses their said lot, and 
thereby they operate a saw-mill on the said lot. The lands and 
mill of the defendants are higher up on the creek thar *he lands 
and mill of the plaintiff. The plaintiff claims to have stream 
flow to and through his lands without obstruction or drame 
and without the same being polluted.

He charge that the defendants, at various times durimi the 
years 1905 to 1909 inclusive, polluted the stream by throwing into 
the same saw-dust and other mill-refuse, thereby causing damage 
to the mill-pond and water power, preventing his running hi' mill, 
and causing damage to his lands; that the matters complain"! of 
are contrary to the provisions of R.S.O. 1897, ch. 142; and that 
the defendants by their dam penned back the waters of the creek 
and prevented the free and uninterrupted flow thereof to the 
plaintiff’s mill, whereby he was at various times unable to o|m rate 
the same. The plaintiff claims damages and an injunction re­
straining the defendants from polluting this stream and penning 
back the waters thereof, and asks for a declaration of his riuht to 
the waters of the said stream.
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The defendants deny the plaintiff's right and deny his posses­
sion and occupation of the land and of the flow of the said stream, 
as alleged in the statement of claim. The defendants further set 
up that in the year 1854 the lands now claimed by the plaintiff 
and owned by the defendants were vested in the Crown, and the 
Crown granted to the defendants’ predecessor in title lots 7, 8, 
and 9 in the 2nd concession of Grattan, together with all the water 
powers thereon, with the right or easement to dam, divert, enjoy, 
and otherwise use the waters of the Constant creek for mill pur­
poses as they saw fit, and in and prior to the grant imposed upon 
the grantees the duty to erect, maintain, and operate on the said 
lands a grist-mill and saw-mill. And they allege that, before the 
said grant and continuously since the same, the defendants and 
their predecessors in title maintained and operated the mills as 
they were bound to do and as they acquired the right to do by 
virtue of their said grant, and in enjoying the said lands and in 
operating the said mills they have for more than thirty years 
prior to the commencement of this action dammed, diverted, 
enjoyed, and otherwise used the wat of the said creek as of 
right. The defendants further say that, at the time complained 
of, the defendants were and are now possessed of mills on the said 
lands the occupiers whereof for more than forty years before this 
action enjoyed, as of right and without interruption, the right of 
damming and diverting or using the water of the said stream and 
the working of the said mills, and the acts complained of were a 
user by the defendants of the said right. The defendants further 
allege that they are entitled to dam, divert, and enjoy or otherwise 
usr the waters of the said creek, by virtue of their natural rights 
as riparian owners, by virtue of the rights expressly and impliedly 
granted to their predecessors in title by Crown grant in or about 
the year 1854, and by prescriptive right at common law and by 
prescriptive right under the provisions of R.S.O. 1897, eh. 133; 
and, by reason of their rights and easements so acquired, deny 
that the plaintiff has any cause of action, and say that his action 
is barred. They further deny that they have committed a breach 
of the provisions of R.S.O. 1897, ch. 142, and say that, if they 
have, the plaintiff has no cause of action in respect thereof. The 
defendants further deny the right and jurisdiction of this Court 
to try the matters in issue.

The grant to Duncan Ferguson, the defendants’ predecessor in 
title, of lots Nos. 7, 8, and 9 in the 2nd concession of Grattan, is 
dated the 8th June, 1859, and contains no special grant in respect 
of the water power or the building of the mill, and expressly re­
serves to the Crown “the free uses, passage, and enjoyment of, 
in. over, and upon all navigable waters that shall or may be here­
after found on or under or be flowing through or upon any part 
of the said parcel or tract of land hereby granted as aforesaid.”

It would ap|x*ar, from the papers put in from the Crown Lands 
Department, that on the 14th June, 1854, a petition was presented
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to the Lieutenant-Ciovernor in Council by the United Townshij 
of Bromley and Wilberforce, in the County of Renfrew, setting 
forth tliat the inhabitants of these townships and of Grattan hail 
experienced great inconvenience from the want of a supply of 
sawn lumber for building purposes, and stating that, “If your 
Excellency and Honourable Council will grant this gentleman 
Duncan Ferguson, Esq., the right to purchase 3(H) acres of land 
in the newly surveyed township of Grattan, he will build a saw­
mill, and in the course of a short time other mills, which would 
increase the value of the lands for miles around the locality m 
which they would be placed, ami relieve your memorialists ami the 
inhabitants of the township of Grattan from loss and incon­
venience,” etc.

This was followed by a further memorial from the Municipal 
Council of the Township of Admaston, in the County of Renfrew, 
to the same effect.

A copy of a report of a committee of the Executive Coum il, 
datcxl the 3rd June, 1858, and approved by the Governor in ( oun- 
cil on the following day. sets forth that the lots in question were 
sold as a mill-site under an order in council on the 3rd Julv, lsô I, 
subject to the building of a saw-mill and a grist-mill, ami that it 
appears that the necessary dams and a first-class saw-mill had 
been erected, while the materials were on the ground for a grist- 
mill. Under these circumstances, Ik* recommends that the patent 
be allowed to issue, in the anticipation of the complete fulfill! nt 
of the conditions of sale, upon payment of the purchase-money 
in full.

Since the argument, the report of the case of Wyatt v. Attor- - /- 
General of Quebec, [1U11| A.C. 4SI), has come to hand. That was 
an appeal from tin- judgment of the Supreme Court of Canada. 
It was there contended that the letters patent should be construed 
having regard to the correspondence ami course of dealing be­
tween the parties ami the Government relating to the grant. 
The judgment of the Judicial Committee was delivered by I.«*rd 
Macnaghtcn. He relient* the closing words of the judgin'nt 
delivered by Girouard, J.: “‘Summarised,’ says the learned Judge, 
‘our holdings are: That the patent issued by the Crown is plain 
and unambiguous in its language; that the rights of the parties 
must be determine!I by it, and cannot be added to, altered, -r 
diminished by any previous negotiations written or oral leading 
up to its issue; that therefore the “ [ration of the patentee 
and subsequent correspondence between him and the Crown "tfi- 
cials should not have been received in evidence for the pur|M«e 
of explaining the patent, and, if looked at for the purpose of • - 
tablishing an independent or collateral contract conferring addi­
tional rights u|Min tin- patentee, entirely failed to do so; that the 
legal effect of the language of the patent with respect to the lied 
of the river and the fishing rights therein depends upon the deter-

4
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mination of the question whether the Moisie at and in the four 
nr five of its miles covered by the patent is navigable or floatable 
within the meaning of the law of Quebec, and that, adopting the 
test of navigability laid down by the Privy Council . . . we 
concur with the findings of the trial Judge, and which findings are 
not questioned in the judgment of the Court of Appeal that such 
river at such locality and from thence to its mouth is so navigable 
and floatable.'”

The effect of this decision upon the present ease is, I think, 
to limit the defendants’ right to the terms of the patent, which 
cannot be enlarged by the correspondence relating to the grant 
above referred to.

The trial Judge found in favour of the plaintiff for $200 and 
costs, and granted an injunction restraining the defendants from 
discharging refuse into the creek to the injury of the plaintiff ; 
the order to be suspended for four months to enable the defendants 
so to alter their mill that no additional damage may be done.

The right by prescription claimed in this ease under the 
Limitations Act, 1010. 10 Kdw. N il. eh. 34,sec.3ô* (R.S.O. 1807, 
ch. 133, sec. 35), is inchoate till action brought, and the user must 
he continuous and of right. “The periods mentioned in the Act ” 
icorresponding to our statute) “are periods next before some action 
wherein the claim or matter to which such period relates is brought 
into question. Consequently, although the Act apparently 
renders the right indefensible after twenty years' user, the com­
bined operation of these two provisions rentiers it necessary for a 
person seeking to establish a prescriptive claim under the statute 
to prove uninterrupted enjoyment for a period of twenty years 
immediately previous to and terminating in some action or suit 
in which the right is called into question:" llalsbury’s Laws of 
l.ngland, vol. 11, p. 272, see. 542, where the authorities are eol- 

■ ■ d Hyman \. Van den Bergh, [1008] 1 Ch. 167 (C.A.); Parker
Mitchell ( 1840), 11 A. A E. 788; Wright v. \\ ill in ms (183(>), 

1 M. A W. 77 ; Mich arils v. Fry (1838), 7 A. A E. (it IS; Ward v. 
It'ilmis ( 1846), 15 M. A W. 237, 242. “The jwriod is not neees-
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I In* Ontario Limitations Act, nee. 3.1, ch. .14. 10 Kdw. VII. (Ont.), 
101 o. is ha follows: —

v. claim which may lawfully In- made at the common law. hv custom, 
l'li •' Option or grunt, to any way or other casement, or to any watercourse, 
or tin- use of any water to lie enjoyed, or derived upon, over, or from any 
land or water of the Crown or Is-ing the property of any person, when such 
w.i> or other matter a* herein last Is-fore mentioned has been actually 
• iirv*d by any person claiming right thereto without Interruption for the 
t' !l |M-riod of twenty years shall be defeated or destroyed by shewing only 
1 <i such way or other matter was tlrst enjoyed at any time (prior to the 

1 -I of twenty years) hut nevertheless. ,uch claim may Is* defeated in 
-in ■ iher way by which the same is now liable to Is- defeated; and where 

v 'Y or other matter as herein la-t Is-fore mentioned has |s*en so en 
1 ' ' for the full period of forty years, the right thereto shall Is* deemed 
1 'laic and indefensible, unless it apjiears that tin- same was enjoyed by 

iM-nt or agreement expressly given or made for that purjsise by 
i writing: R.S.O. 1807. ch. 13.1, sw. 3.1.
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Kuril y tlu* period Indore the pending action; it may l>c the period 
before* any. action in which the* right was brought into question : 
Cooper v. Hubbuck (1862), 12 C.B.N.S. 456.

There is no doubt that the defendants and their predecessors 
in title have useel their saw-mill since it was erecteel in 1854. At 
that time it was a comparatively small mill. It eloes not appear 
clearly when the various improvements that now exist were made 
The trial Judge thinks it fair to assume that the evolution from 
the one saw of 1855 to the present c x condition has been 
gradual, and that the property of the plaintiff was not material 1\ 
affected to his prejudice until 1895 or 1896.

In 1896, the defendants paid to the plaintiff $100, and sul». 
quent thereto, down to the year 1903, paid the sum of $10. The 
plaintiff contends that these payments are a complete answer lu 
the defendants’ claim to a prescriptive right. It, therefore, be­
comes important to ascertain, with as much accuracy as possible, 
precisely what these payments were for.

At p. 49 of the evidence, one of the defendants says:—
“Q. Coining down to 1896, you made some arrangement with 

Mr. Hunter senior, at that time? A. Yes.
“(2. You paid him some money? A. Yes.
“Q. How much? A. $100.
“Q. What was that for? A. For saw-dust that went down 

on to his beaver meadow.
"Q. How did it come to get there that year? A. His dam. 

part of his dam, broke away, and the saw-dust that was lodged 
above his dam went down over his meadow, and I paid him $100 
for it.

“Q. Did you make any arrangement for the succeeding year.-? 
A. Yes; he said he would put all the mill-refuse and flood-wood 
that went down the river through past him for $10 a year.

“Q. And that continued until what year? A. Until 1903, 
until I put up my burner.

“Q. You paid him that $10 a year each year? A. Yes.

“Q. Since 1903, what have you done with your saw-dust? 
A. 1 have been burning it principally.

“Q. Did you erect a modem burner? A. Yes.
**Q. And it is supposed to take care of all the saw-dust? 

\ N •
"Q. What became of the refuse generally around the mill tin 

other refuse liesides the saw-dust? A. It went into the burin r
“Q. Since 1903? A. Yes.”
On the 3rd June, 1908, the defendants sent their men 1 re­

move the refuse from the plaintiff's meadow, and made a m« mor- 
andum of it in the following words: “Sent John Creighton and 
young Francois down to pick off our mill-refuse off William limit­
er’s meadow, but he refused to let the men go on to pick off.

1
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He had sent up word with Creighton on Thursday May 28th, '08, 
for me to send down men to take it off."

“Q. If it was not damaging him, why did you send men down 
to take it off? A. Because he asked me to.

*‘(J. But because he was a neighbour? A. Yes; it makes a 
big difference.

“(J. And it was not doing him any damage, of course? A. 
Well, if it was on his meadow where the hay was growing, it cer­
tainly would do him damage.

“(j. 1 should think it would have been fair enough to have 
said that long ago9 A. The point I contend was that I paid 
him for that meadow, and for all the damage that was done to it, 
and if hay was grown since he has got the benefit of it.

*'(J. You paid him in 1900, and this was in HM)8. You did 
not get a deed of the meadow? A. 1 didn't want a deed.

‘‘Q. But that is how you fix your conscience to the point of 
saying you have done him no damage, because in 1900 you paid 
him too much. A. I consider that I paid him for all the damage 
1 had done to his meadow.

*‘(j. Or could do afterwards? A. Yes, liecause he claimed 
the meadow was useless to him.

"(J. And that is the reason that you now say you have not 
done any damage to his nu ? A. Yes.

(j. It is not by reason of the fact that you have not put down 
stuff on it? A. I put a little stuff down on it, I will admit that.

“(}. But you say you ought not to pay him for it, because 
you paid him $100 in *00? A. Yes.

Q. Did you take a receipt for that? A. I placed it to my 
credit in my books.

“(J. Have you got the entry? A. I will have to go out in the 
hall for it. My ledgers are in the hall.

"(j. We will wait for you. A. ‘By damage done to meadow 
$100’ 1900 or 1901—no, 1 beg your " in. 1900.

(J. You mean 1890? A. 1890, I beg your pardon.
(J. What date? A. In the spring of the year he was getting 

lumber right along, and there was a little contention about what 
we v e to pay him, and we left it open until we balanced
up in the fall, and I placed it to his credit then.

tj. You allowed him $100 in the fall? A. Yes."
lie is then asked as to the (plant it y of saw-dust that went 

down upon the meadow:—
“(J. A hundred dollars' worth? A. It was the meadow that 

was the hundred dollars. It wasn’t the saw-dust was a hundred 
Hollars. It was the damage I clone the meadow that I paid the 
hundred dollars for.

Well it did damage that cost you $100, the saw-dust that

I think the plain meaning of what took place is, that, the 
Plaintiff eomplaining of the injury to his property by reason of
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saw-dust and other refuse being permitted to pass into the stream 
the defendants paid $100 in 1800 for the damage so occasioned, 
and paid $10 a year thereafter until 1003, when they erected 
their burner in order to destroy the refuse of the mill and prevent 
it from going into the stream. This, in my opinion, operated as 
an interruption to the prescriptive right.

In Gardner v. Hodgson's Kingston Ii rarer y Co., [1003] AX'. 22'.*. 
it was held that, where for more than 40 years without interrup 
tion the owner of a house used a cart-way from his stables through 
the yard of an adjoining inn to the public road, paying each year 
15s. to the owners of the inn-yard, the inference of fact from tin 
evidence was, that the payment was made for leave to use the wav. 
and that there had been no enjoyment of right within the Pn 
scription Act, and that there was no ground for presuming a lost 
grant. Halsbury, L.C., says, at p. 231 : “One of the most common 
modes of preventing such a user growing into a right is to insist 
upon a small periodical payment, and if such evidence as we ha\« 
here were permitted to be evidence of a right, not only to the user 
upon terms of payment, but of a right to make the payment and 
continue the user in perpetuity, it would be a very formidable 
innovation indeed. Those who drafted the Prescription A t 
knew well what they were about when, in dealing with the con­
sequences which have to follow from long-continued user, the\ 
used the words ‘as of right.'” Lord Maenaghten says, at p. 231 : 
“Van a person who uses a way across his neighbour's land, and 
pays for the use of it year by year, be said to use the way ‘as oi 
right’? Again, I think every layman and most lawyers would 
answer, ‘Certainly not.’ If the way in question has not been 
used ‘as of right,’ there is nothing to attract the provisions of the 
Prescription Act. The case of the appellant, so far as it is founded 
on that Act, must fail. It was for the plaintiff to make out her 
case. If she cannot shew that the user of the way was ‘ as of ritdit.’ 
the essential condition of success is wanting.” And, at p. 235. he 
further says: “The suggestion of a lost grant burdening tin re­
spondents’ property with a servitude which would so gn-atb 
diminish its value, and charging the appellant’s property with a 
rent-charge in perpetuity, is, 1 think, out of the question. It 
seems to me a most unlikely hypothesis. But it is enough to i\ 
that, apparently, no trace of such an arrangement can be found 
in any of the deeds of either party, and that nothing is know i of 
the circumstances which existed when the premises, which now 
belong to the appellant, and the premises which now belong t" tla- 
respondents, if they ever formed one property, became separated. 
There is certainly no need to resort to the presumption of a lost 
grant when the facts of the case, so far as they arc known, suu.- 't 
a much simpler and a more natural explanation.”

In the present case, it seems to me idle to argue in favour of a 
lost grant. In the case of Angus v. Dalton (1877-8), 3 Q.B.P s-*>,
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4 Q.B.D. 102, and Dalton v. Angus (1881), 0 App. Cas. 740, the 
origin and effect of the doctrine of a lost grant was much discussed. 
The case is referred to in Goddard's Law of Easements, 7th ed., 
pp. 170 to 182. The author points out the difficulty to extract 
from the judgments and various opinions of the Judges any certain 
rule or principle of law. The learned author says, at p. 172: 
“It is not in every case where there has been user or enjoyment 
for the requisite period that the doctrine of presumption of lost 
grant can he " d. The doctrine can only he applied to ease­
ments which could, if the evidence were sufficient, he claimed by 
prescription at common law, and the expedient of presuming a lost 
grant is only applicable to cases where the evidence or some tech­
nicality preverts the application of the principle of prescription 
at common law, to which only it is ancillary.” lie further points 
out: “If a right is claimed under the lost grant doctrine, the 
question arises whether evidence is admissible on behalf of the 
party interested in defeating the presumption, either to prove 
positively as a fact that no grant ever was made, or to shew cir­
cumstances from which its non-existence may reasonably be 
inferred.”

There appears to be no actual decision on this point. The 
result of the authorities, according to the view of the learned 
author, is. that, if the evidence of user is not satisfactory, though 
uncontradicted, or if evidence to rebut this presumption is given, 
it is open to the Court or jury to find the fact or not according to 
conviction. This point was fully discussed in Angus v. Dalton.

In our own Courts, in lie Cockburn (181X1), 27 O.R. 450, it 
was held that, where twenty years of open and uninterrupted user 
is proved, the jury may and ought to presume a lost grant.

The implication of a lost grant does not arise to do an act for­
bidden by the law: Rochdale ('anal Co. v. Radcliffe (1852), 18 
Q.1L 287: Xcavcrson v. Peterborough Rural District Council, 
[1902] 1 Ch. 557 (C.A.) “In inferring a legal origin for such user, 
it the Court) cannot infer one which would involve illegality:” 
/></• Collins, M.R., at p. 573.

It is laid down by Gale, Easements, 8th ed., pp. 11)4, 11)5, 11)7, 
that evidence is admissible to rebut the presumption, but the 
views of Judges differ as to what evidence is sufficient for that 
purpose. Although the doctrine of lost grant received a severe 
shock in Angus v. Dalton, it has not been put an end to by the 

Leeonfield \. .--A//. (1870), L.R. 8 C.P. 657, 726;
Gale. p. 199. No grant can be implied unless such implication 
i- rendered reasonable by the surrounding circumstances or the 
act of the parties: Goddard, 7th ed., p. 127.

In Itangeley v. Midland RAY. Co. (1868), L.R. 3 Ch. 300, 310, 
Lord Cairns says : “Every easement 1ms its origin in a grant 
expressed or implied. The person who can make that grant 
must be the owner of the land. A railway company cannot grant
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an casement over the land of another person. They may grant 
an easement as soon as they become the proprietors of the land 
but not until they become such proprietors. They must own tl.. 
servient tenement in order to give an easement over tin* servient 
tenement.” See London and North It ’(’.stern H.W. Co. v. Frai , 
[1892| 2 Ch. 432.

A grant cannot be presumed if an actual grant would have been 
void by reason of an Act of Parliament: Mill v. Commissioner -/ 
New Forest (1856), 18 C.B. 60. It is sufficient to prevent tin- 
acquisition of a prescriptive right that the grant would have been 
at variance with the purpose of the Act: Goddard, p. 243: limi- 
dale Canal Co. v. liadclijfe, 18 Q.B. 287. In deciding the question 
of a lost grant, all the surrounding circumstances must be taken 
into consideration: Birmingham Dudley and Distriet Hanking < 
v. Boss (1888), 38 Ch.D. 295.

We have the grant itself, and no such right as is claimed i< 
given. It is true that the defendants' predecessor in title was 
permitted to purchase the land upon which his mill was after­
wards erected, upon the understanding that he* should build 
a saw-mill; but this does not, in my opinion, raise the presumption 
of an implied grant to foul the stream.

The case of Attorney-General v. Harrison, 12 (ir. 466, was 
decided in the year 1866, and prior to any legislation, so far a- I 
can find, restricting the right of putting saw-dust in streams in 
navigable waters. In that case, the Crown, in making sale of u 
lot of land situate upon a navigable stream, stipulated that the 
purchaser should erect on the property a saw-mill, as well a 
grist-mill; and it was there held that “this did not warrant the 
purchaser in creating a nuisance in the river by throwing into the 
water the saw-dust and refuse of his saw-mill, the effect of which 
was to create obstructions in the river to such an extent as to 
injure or impede the free use of the river by vessels navigating 
the same.” The case was tried before Spragge, V.-(\, who gave 
a considered judgment. At p. 470, he says: “The rights of the 
public in navigable waters are correlative with those of a rip u :m 
proprietor, nor is it any answer or any justification in either t<e 
that the injury is not very great, or that it is compensated by me 
public benefits. It is said in this case that the defendant's mill 
is a public benefit, and in proof of its being so . . . the de­
fendant's counsel point to the fact that in making the sale of the 
mill-site by the Government it was made a condition that the 
purchaser should erect as well a saw-mill as a grist-mill thereon. 
But in Hex v. Ward (1836), 4 A. & E. 384, it was held, that if itn 
erection in a navigable river be in fact a nuisance it is no answer 
to say that a resulting public benefit has counterbalanced the 
nuisance.” And again, at p. 473: “The defendants make a 
.lore serious point of this, that by the conditions of sale (to which 

I have referred) they were bound to put up a saw-mill; that it is
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in the ordinary practice, in saw-mills worked by water, for the 
saw-dust to be allowed to drop into the stream, and that this being 
done must have been contemplated by the Government when the 
sale was made. That, however, can amount to no more than this, 
that the obligation to erect a saw-mill imposed by the Crown, 
carried with it an implied license to drop saw-dust into the river. 
This position is open to more than one answer. One is that the 
Crown cannot grant a license to commit a public nuisance. It 
would be licensing an individual to do that which interferes with 
a right which is the common inheritance of the people. Another 
is, that such a license is not to be implied; it would be derogating 
from the honour of the Crown to assume an intention to do that 
which would be injurious to the people; and it would be assuming 
ignorance on the part of the Crown of its own powers and of the 
rights of the subject.” And again, at p. 472: “The defendants 
say that they have been in the habit for a number of years of allow­
ing their saw-dust to float down the river without any objection 
being made to it. There is clearly nothing in this; for no length 
of time will legitimize a public nuisance, the soil being in the Crown, 
and the user the common inheritance of the public at large."

We have in clear evidence the original grant and the subse­
quent user. By the first the land is alone granted; as to the sec­
ond, in my opinion, there has been an interruption of the alleged 
user preventing any prescriptive right from arising. I think it 
may fairly be said, upon the evidence, that the user was at all 
times contentious, was objected to, and these objections were 
afterwards recognised as valid by the payments that were made, 
and by making provision to burn the refuse See Burrows v. 
Lang, [11M)1| 2 Ch. 502, 510; Goddard, 7th ed., p. 258.

Mr. Tilley strongly urged that the payment of the $100 and 
the $10 was for injury done over and above the prescriptive title. 
It is, 1 think, a sufficient answer to that position to say that no 
such claim was made at the time of payment; no suggestion was 
made that a limited prescriptive right was claimed or that the 
payment was for the excess.

There is a further difficulty in the plaintiff’s way. The learned 
trial Judge has found that, prior to 1800, the injury to the plaintiff 
was comparatively trifling. It was owing to the increased capac­
ity of the mill that the injury has been done. There could, there­
fore. be no right prior to 1800, either by prescription or lost grant, 
to justify the user of the mill as it has been used since that date.

In ( rossley and Sana Limited v. Lightowler (1807), L.R. 2 Ch. 
bs, 481,1/ord Chelmsford, L.C., decided that a prescriptive right 
having been a to pour foul water into a stream, and the
fouling having been increased by the erection of new factories in 
the place of those to which the right was attached, “the user 
win originated the right must also be its measure, and it cannot 
1m* enlarged to the prejudice of any other person.”
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In (loldsmid v. Tunbridge Wells Improvement Commission* 
(18(1")), L.R. 1 Kq. 161, the Master of the Rolls expresses I. 
opinion (p. 169) that, “when the pollution is increasing, ami 
gradually increasing, from time to time, by the additional quant it v 
of sewage poured into a stream, the persons who allow the <1 
matter to flow into the stream are not at liberty to claim any right 
or prescription.” Rut in Attorney-General v. Acton Local Board 
(1882), 22 Ch.D. 221, which is a similar case, Fry, J., treated the 
prescriptive right claimed, not as a right belonging to the in­
habitants of Acton as a class, but as an individual right 
belonging to the older occupants of houses; so that any 
occupant whose house had drained into the stream for twenty 
years would have a right to continue to drain into it. Goddard, 
referring to these cases, takes the view that, if the pollution, at 
its commencement, or twenty years before the action, was defined 
in amount, and originated from a cause certain, as a factory or any 
definite number of houses, a prescriptive right may be acquired, 
and the measure of the right will be the extent of pollution at the 
commencement of the user, or at the beginning of the twenty 
years, but otherwise it is doubtful if any right can In* gained.

In considering a case of this kind, it should not be forgotten 
that it is a well-established rule of law that every land-owner has 
a natural right, that the water of a natural stream which passes 
over his land shall In* suffered to continue in its natural state, 
that is, not only that it shall Ik* uninterrupted in its course but 
also that it shall be suffered to continue in its naturally pure 
condition. The leading case for this principle is Wood v. Waud 
(1849), 3 Ex. 748. See Goddard, p. 105.

In Wood v. Waud, it was proved that many other manufactur­
ers poured filthy water into the stream, so that the damage caused 
by the defendants was imperceptible; but it was held that the 
plaintiffs had received damage in point of law. for they had a right 
to the natural stream flowing through their land in its natural 
state as an incident to the property in the land through which 
the watercourse flowed, and the right continued, notwithstanding 
the pollution from other causes. See Goddard, p. 106.

It is here necessary to inquire whether the Navigable W .iters’ 
Protection Act, U.8.C. 1900, eh. 115, sec. 19, creates a prole• ti«»n 
of the defendants fouling the stream in the present case. That 
section provides that “no owner or tenant of any saw-mill, or 
any workman therein or other person, shall throw or cause to l»e 
thrown, or suffer or permit to be thrown any saw-dust, edgings, 
slabs, bark or rubbish of any description whatsoever ini any 
river, stream or other water, any part of which is navigaUi <*r 
which flows into any navigable water." That section is, I think, 
applicable to the present case. It would appear to have I con 
originally introduced in modified form by 36 Viet. eh. 65, 1.
and carried into the subsequent statutes: 49 Viet. ch. 36, * '•. , ;

16
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R.S.C. 1880, ch. 91, sec. 7. There was, I think, sufficient evidence 
to bring this ease within the operation of the statute.

The principle that would apply is, that to foul a stream, being 
prohibited by Act of Parliament, is against public policy, and no 
prescriptive right could be obtained against the policy of the law; 
and the same principle applies to prevent the presumption of a 
lost grant arising in such a case.

In Halsbury’s Laws of England, vol. 11, p. 267, sec. 533, it is 
said: “The ('ourt will not presume a lost modern grant which, 
had it ever existed, would have been in contravention of the 
provisions of a public statute, or of a custom:” citing Xeaverson 
v. Peterborough Rural District Council, (1902] 1 Ch. 557 (C.A.), 
per Collins, M.K., at p. 573; Rochdale Canal Co. v. Radclijfe, 
18 Q.B. 287; Clayton v. Corby (1843), 5 Q.B. 415; flood man v. 
Saltash Corporation (1882), 7 App. Cas. 633, 648.

In my opinion, the judgment of the trial Judge is right and 
ought to be affirmed and the appeal dismissed with costs.

Mulock, C.J.:—I agree.

Riddell, J. (dissenting):—In and through the township of 
Grattan runs Constant creek, which, at the places in question in this 
action, furnishes two water powers—that up the stream being the 
defendants', with a dam affording a head of from 111 » to 1434 feet ; 
that down the stream, the stream flowing nearly due south, 
being tin- plaintiff's, with a dam affording a head of 8 ft. 7 in. to 
11 ft. 7 in., the pond l icing 14*4 acres in extent. Below the 
plaintiff's dam is a beaver meadow, through which the stream 
flows, making in the meadow an angle, almost a right angle, to 
the right, down stream.

The plaintiff has a mill upon his premises, badly out of repair, 
and not now in use: the defendants are running a saw-mill.

The complaint is that the defendants, during the years 1904 
to 1909 inclusive, have polluted the stream by placing therein 
“saw-dust, bark, shingle edgings, rends, cull shingles, and other 
mill-refuse», thereby causing damage to the plaintiff’s said mill­
pond and water power, preventing him running his said mill 
and causing damage to his said land.” A complaint is also made 
that the defendants penned back the water, etc.; but this is not 
pressed, having been found against at the trial.

The defendants claim: (1) that they have the right to do as 
they have done by virtue of a grant from the Crown; (2) 
prescriptive right hv the common law; and (3) by statute R.S.O. 
1897 ch. 133.

To determine the rights and position of the parties, it is 
necessary to look at the Crown Lands Department records—and 
this i> proper: Brady v. Sadler (1890), 17 A.R. 365.

From the records of the Crown Lands Department, Toronto, 
it ap|H*ars that a petition was presented to the then (iovernor-
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ONT. General, Lord Elgin, in 1854, alleging that the inhabitants of
U y (irattan, Bromley, and Wilberforce suffered from want of sawn
1912 lumber, and that Duncan Ferguson, Esq., would erect a saw-mill
----- if he was granted the right to buy 300 acres of land in (ïrattan

Hunter the petition asked that this be done. The Township of Admaston
Richards, sent in an identical petition during the same month, June, 1851.

Representations were made in August against the proposition: 
iiidd.ii, j. i,ut jn July, 1854, the Governor-General in Council approved of 

a report of the Commissioner of Crown Lands that the three lots 
be offered for sale at four shillings per acre, one-fourth down at 
the time of sale, the remainder in three annual instalments, mi 
condition of the purchaser building a saw-mill within twelu- 
months and a grist-mill within eighteen months from the date of 
sale, of a description suitable to the capacity of the mill-sit. 
Accordingly, on the 20th July, 1854, a notice was given by the 
C’rown Lands Department that lots Nos. 7, 8, and 9 in the 2nd 
concession of Grattan, 300 acres, would be offered for sale by the 
resident agent at Renfrew on the 29th August. Conditions of 
sale: price as already mentioned; “the purchaser to buiid .«, 
mill within twelve months and a grist-mill w'ithin eighteen 
months;” upset price four shillings per acre. Cameron and Fer­
guson bought, and gave security (Crown sale 12739).

In June, 1858, the Governor-General approved a report of 
a committee of the Executive Council approving a recommenda­
tion of the Commissioner of Crown Lands, which says: "The 
lots in question were sold as a mill-site under an order of council 
of the 30th July, 1854, subject to the building of a saw-mill and a 
grist-mill, anil that it appears by the evidence filed that Un­
necessary dams have been erected and a first-class saw-mill, 
while the materials are on the ground for a grist-mill. I'ndvr 
these circumstances, he recommends that the patent he allowed 
to issue, in anticipation of the complete fulfilment of the condi­
tions of sale, upon payment of the purchase-money in full.'

In 1859, the balance of the purchase-money was paid; < am- nm 
had in 1850 conveyed all his rights in the three lots to Fergu-on; 
and on the 3rd June, 1859, a patent issued to Ferguson of the t lint- 
lots.

By thus issuing the patent without enforcing the condition 
that a grist-mill should be built, as it is said was done, the condi­
tion was simply changed into a contract which the Grown might 
enforce at pleasure or abandon if that course was for any r< .-on 
thought advisable: Behn v. Bur ne89 (1863), 3 B. & S. 751 nm. 
Scacc.); New Hamburg Manufacturing Co. v. Webb (1911 23
O.L.R. 44. But the land was sold as for a water power m i to 
run a saw-mill and a grist-mill—of this there can be no shadow 
of doubt. There can be as little doubt that the grant of land, 
under these circumstances, carried w’ith it the right to o upv 
and use the land and the stream, in the manner contemplated for a
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saw-mill and grist-mill—and further that there was an obligation 0NT 
enforceable by the Crown that the property should be so used. c 
And it is not at all necessary that the obligation or right should uuJ 
appear in the deed.

In Robinson v. Grave (1872), 27 L.T.N.S. 648, Wickens, V.-C., Hvxteb 
says, in the case of a grant made for the purpose of the.grantee Richards.
building, that when the grant docs not notice the intention of ----
building, but both grantor and grantee know that the purpose is Kldd*l,',‘ 
building, an equitable right is obtained coextensive with the legal 
right which would have l>cen obtained if the grant had noticed 
the intention of building. In that ease the building was put up 
between contract and conveyance, just as in this the saw-mill 
was put up between contract and grant.

1 do not cite other cases, though they are not few—the question 
is not, what does the grant contain? but, what did the parties 
contemplate at the time of the contract and deed?

If the grantee has covenanted or contracted to do a certain 
act or carry on a certain trade, etc., the case is, if anything, even 
â fortiori: Siddons v. Short (1877), 2 (MM). f>72. And it can 
make no difference that the contract appears in the conveyance 
of the land, or, as here, in conditions of sale accepted by the 
vendee. It is not contended that a grantee from the Crown 
stands in any other position than a grantee from a private in­
dividual.

“No strained or extravagant construction is to be made in 
favour of the King . . . royal grants are to receive a fair and 
liberal interpretation . . . :” (’bitty, Prerogative of the 
( rown ( 1820), p. 303. “ If the King's grants are upon a valuable 
consideration, they shall be construed strictly for the patentee 
for the honour of the King:” t'6., p. 304. When an owner of land 
sells ii portion thereof for a particular purpose, he cannot derogate 
from his own grant—this is plain equity. “He is bound to 
abstain from doing anything on the remaining portion which 
would render the demised (or sold) premises unfit for carrying 
on such business in the way in which it is ordinarily carried on 

. Stirling, J., in Aldin v. Latimer Clark Muirhead it Co.,
(18941 2 Ch. 437, at p. 444.

In other words, the purchaser who buys to carry on a particular 
business has an easement over all the remaining land of his vendor, 
so far as to entitle him to carry on that business in the ordinary 
way the vendor cannot derogate from his own grant. “The 
principle that a man may not derogate from his own grant is one 
of considerable importance with regard to easements, for it fre­
quently happens that it would be an act in derogation of a grant 
to stop the user of an casement which has not in fact been granted 
to urn who claims it” ((ioddard on Easements, 7th eel., p. 139); 

and us the law will not allow a land-owner to prevent that enjoy­
ment an easement is thus practically acquired, although no ex-
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Argument

Taylor :—There are no damages for the first year of the tiv> 
pass because the plaintiffs had only an equitable interest in tins 
property. They did not get their deed until 1906. Section 3<tii 
of the Railway Act provides that no suit or action shall ! 
brought for injury or damage caused by reason of construction 
or operation of a railway, unless brought within one year after 
the cause of action accrued. Section 42 of 27 Viet. eh. 57 makes 
a limitation of six months. These sidings were built in 1892.

Carrey, K.C. (J. M. McIntyre, with him), for the plaintiff. 
contra :—What we say is that as to the main line we make no 
claim for trespass because the railway had « title by
possession, but we say they had no title to the land occupied 1>\ 
the sidings. We admit they had a right to take six rods under 
the Act 27 Viet. eh. 57, but in order to do this, they were 1 
to pay compensation, which they have not done. There is no 
presumption as to the possession of the six rods.

[Landry, J. :—When they take possession for the purpose of 
the railway, did they not in law take possession of all that the 
law allowed them to

Currey, K.C. :—Not unless they followed the provisions of tin* 
Act. As to the limit of time for bringing the action, in the Act 
incorporating the Woodstock Railway Company, the section aj> 
plies only to something done under the Act, and does not apply 
to an act of trespass.

[McLeod, J. :—The Act 27 Viet. ch. 57 appears to authorize 
the company to take and hold the six rods but it is always sub­
ject to the condition that they pay for it.]

Currey, K.C. :—That is what we contend and we say that pay­
ment is a condition precedent.

In order to get to the plaintiff's residence we had to cross 
the two side tracks and we were often delayed a long time in 
getting to the highway. As to our right to recover for more 
than one year's damages, defendant's counsel did not cite sec. 
306, sub-sec. 4, which expressly excludes the limitation.

[Barker, C.J.:—1 understand your contention is that the 
Woodstock Railway Company would have the right, under the 
Act, to take and hold the land to the extent of the six rods, but 
before title vested in them they must take the steps pointed out 
by the Act to ascertain the value and pay for it.]

1
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('urrcy, K.C. :—That is our contention. We wore in posses- N B- 
simi. We proved a documentary title. The company pleaded s c 
title in themselves, hut they tailed to prove any title under the 
statutes or by deed. —

F. II. Taylor, in reply. Canadian

It. Co.The judgment of the Court was delivered by Ca)-

Barker, C.J.:—This is an action of trespass tried before iiariur.c.j. 
White, J., with a jury, in which the Judge, on answer to ques­
tions submitted to the jury, entered a verdict for $1,200.

It seems that the defendants in 1MI2 entered upon a piece of 
land adjoining their track and laid two sidings which have been 
used ever since in connection with the operation of their road 
in or about Woodstock. The plaint ill's claim that they were not 
only the owners of the land in question hut that they were in 
actual possession of it when the entry was ‘ and < 
so ever since. They claim that the use and occupation of these 
sidings cause great inconvenience to the occupants of 
the residence on the property of which the land in 
question is a part and materially decreases its value.
The land in question is a part of property in Wood- 
stock spoken of by the witnesses as the “Bull homestead.”
It seems to have been in the possession of these plaintiffs, who 
are the children of Augustus Bull, and of s father, for
a great many years. Mrs. Ketehum speaks of her father, George 
Bull, being in possession of it and occupying the house seventy 
years ago. In 1871, the railway at this point was built, and the 
company which constructed it seems to have laid their main 
track on a strip of this Bull property, some fourteen feet wide, 
which has ever since been used and occupied by the railway 
which for the time being was operating the line.

So far as there is any evidence on the point, it is not known 
how or under what circumstances this strip of land was taken.
There is no record of it of any kind ; there are no fences or any­
thing else, beyond the usual ditches on the side of the track, to 
define the limits of the taking or of the occupation, and there is 
nothing to suggest that any proceedings were ever taken to assess 

!| the damages for expropriating the land, or that anything was 
ever paid for it. The plaintiffs, I understand, make no claim

I
 to this strip—fourteen feet in width—upon which the main 

track is laid, the railway having acquired a prescriptive title by 
possession. There seemed to be some uncertainty at the trial as 
to the company which actually built this track and took the land 
for the purpose. It appears to have been claimed by the de- 
fundents* counsel that it was built by the Woodstock Railway

2
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N.B. Company. Mrs. Ketchum’s evidence supports that view, and 1
8. C.
1012

the purposes of this case 1 shall assume that to he correct.
The defendants claim as a justification for their entry and

It. Co.

laying down the two sidings and their subsequent use of tin* pr 
perty in question for the purpose of the railway, that by virti 
of certain agreements and assignments, ratified in some, if n 
all eases hv statute, they are the owners or lessees of what w > 
the Woodstock Railway and the company’s title to the land ;i

Barker, C.J. qui red by it for the purpose of the railway. It seems that tl > 
railway company went through a series of mergers with oth r 
companies previous to the defendants’ getting it as a part of 
their system, which it was conceded had been brought a bon: 
previous to their entry on the land in 1892. To render th > 
defence of any value, the defendants must shew in some u. \ 
that the Woodstock Railway Company had some title or inter- > 
or right to the land in question by which the defendants could 
succeed. To do this we are asked as a matter of law to presume 
that when the Woodstock Railway Company in 1871 took p--> 
session of the fourteen foot strip and placed their main track 
upon it, they took possession of the whole 99 feet in width to 
which they were restricted in exercising their right of expro­
priation. The sidings were within the 99 feet. It was also con­
tended that the land taken in 1871 was taken and held under 
and by virtue of the authority given the Woodstock Railway 
Company by its charter—the legal effect of which was to vest a 
that company the fee and right of possession in the properly 
and not merely an easement as the learned Judge instructed tin- 
jury. Add to this the presumption we are asked to make and 
the absolute title in the whole 99 feet had vested in the defen­
dants previous to their entry in 1892. This is in fact the v i ole 
defence set up here by way of a justification for the trespass 
complained of. 1 quite agree with the learned Judge in declin­
ing to make any such presumption.

The Woodstock Railway Company was incorporated in l vd 
(27 Viet. eh. 57), for a construction of a railroad from W- - id- 
stock to connect with the Saint Andrew’s and Quebec Railway 
Company. It was given the usual powers of taking and holding 
land not only for preliminary surveys and location hut also for 
permanent way ; the land to lie taken was not to be more than 
six rods in width. Provision was made for the assessment of 
the damages in the event of the parties not agreeing, and a pro­
cedure provided for their recovery. Whether as a result of tin- 
provisions of that Act the company would on expropriation -k 
the fee in the land or merely an easement or right-of-way s a 
question upon which 1 express no opinion ; nor is any neces> iry 
in this case. It the defendants’ position were correct, it would 
not alter their title to the property now in dispute for it wan
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never taken or held. In addition to this there was an Act. NB- 
passed also in 18(i4. providing for subsidies to various railways. s ^ 
among others to the Woodstock Railway (27 Viet. eh. :{i. In
1865, that Act was added to (28 Viet. ch. 12). By this addi- ----
t:onal Act it was provided that companies entering into an ag- ( 'Im 
remuent for the construction of any of the subsidized lines men- Canaiuan 
tioned in the Act of 1804 should have specified rights of expro- Pacikic 
priation, practically the same as in the Woodstock Railway Com- jJ 
pany Act, with a proviso (in sec. 2) that, “the land so taken by Barker,c.j. 
the said company” (that is, the company entering into the agree­
ment for the subsidy), “or body corporate shall be held as 
lands taken and appropriated for highways,“ that is an ease­
ment or right of way. so that in the case of abandonment the title 
would revert to the original owner. It is said, and I think with 
every likelihood of/the remark being accurate, that the Woodstock 
Railway Company had this subsidy, in which ease the learned 
.judge's statement was correct. In my opinion the defence en­
tirely fails as against the plaintiffs' title and possession. I desire 
to add that the defendants do not set up or pretend to put for­
ward that in what they did, and which are the trespasses com­
plained of, they were themselves initiating any expropriation 
proceedings. They did not profess to be exercising any power 
for any such purpose which they had either by the acquisition of 
this railway or which they themselves had under their own pri­
vate statutes or any public general Act. They relied solely upon 
a title or right to an easement or whatever it may be called ac­
quired by the Woodstock Railway Company and vested in them 
as their successors or assignees.

I think the verdict was rightly entered for the $1.2<Ni. The 
limitation of one year provided by sec. 300 of the Railway Act,
R.S.C. 1906, ch. 37, does not, I think, govern this action. A tres­
pass such as this cannot be considered as an injury or damage 
sustained by reason of the construction or operation of the de­
fendants’ railway ; but if it could, then the damage has been 
continuous, as the jury found. The plaintiffs are. therefore, en­
titled to the .$1,200, the damages assessed for the six years im­
mediately preceding the bringing of this action.

I have not noticed some objections taken to the admissibility 
of some of the conveyances, for it is clear that if the objections 
ran Im* sustained the defendants’ entry was unlawful as against 
the plaintiffs’ possession.

Appall dismissal villi costs.
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SMITH v. HAMILTON BRIDGE WORKS CO.

Ontario Court of Appeal, Moss. C.J.O., (iarroir. Maclarcn, Meredith, an 
Mayer, June 2H. 1912.

1. Master and servant (§11 B—17:t i—Comim.iance with commands <.!
FOREMAN—UaXUKROI H MACHINERY—I NNl'KHOIKNT 1I(K)KS.

Negligence on the part of an employer resulting in injury to on 
of his employees is shewn where it appears that liis foreman, whi! 
men under him were engaged in moving across the liner of the ma­
ter’s works a heavy iron beam with hooks large and adequate ennui: 
to carry the beam, ordered the men to use smaller Insiks because tie 
larger iiooks. on account of their length, would not lift the beam m*r 
a pile of iron stringers on the floor, and where it was proved that the 
-mailer hooks were insufficient for the purpose and permitted i 
beam to fall, injuring one of the men engaged in the work of movin • 
it.

\ Smith v. Hamilton B rid ye Murks Co., 3 O.W.X. 177. 211 O.W.R. 22T 
aflirmed on it|ipvnl.l

Appeal by the defendants from the judgment of a Division al 
Court, 3 O.W.X. 177, 20 O.W.R. 227, reversing the judgment of 
the trial Judge, upon the faets, and directing judgment to L- 
entered for the plaintiff for $1,500 with costs.

The action had been tried, by consent of the parties, hi 
fore His Honour Judge Snider, Local Judge at Hamilton, and 
judgment had been entered by him for the defendants. Tie- 
learned trial Judge found that there was no actionable negli 
gence, but in view of a possible appeal, he assessed the damages 
in ease the plaintiff should, upon appeal, be found entitled In 
recover, at the sum of $1,500.

The Divisional Court reversed Judge Snider’s decision and 
ordered judgment for the plaintiff, and that judgment is affirmed 
by the present decision.

Wallace Nesbitt, K.C., for the defendants.
J. G. Farmer, K.C., and .1/. Malone, for the plaintiff.

The judgment of the Court was delivered by G arrow, J.A 
—The action was brought to recover damages caused to the 
plaintiff by an injury which he received on the 13th January, 
1911, while in the employment of the defendants in their factory 
at the city of Hamilton.

On that day, the plaintiff, with other workmen, was en­
gaged in moving an iron beam, weighing between 2 and 3 tons, 
when the hooks by which the beam was suspended slipped, and 
the beam fell on the plaintiff, and inflicted severe injuries, for 
which the Divisional Court has awarded him the sum of
$1,500.

The negligence alleged was the slipping of a hook, which, 
it is said, was an improper hook, of insufficient grasp to use for 
the purpose, and that a larger hook, which was also in us*- n 
the factory, should have been used.
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The learned trial Judge was of the opinion that the hooks 
used were proper hooks ; that they were made of proper material 
ami were in good order ; and that in strength, shape, and grasp 
they were sufficient for the work. And his impression as to 
the cause of the accident, although not stated as his conclusion, 
was, that the hooks had slipped, not from any defect in them, 
hut because they had not been properly attached to the beam.

The Divisional Court was of the opinion that the hooks were 
insufficient in grasp ; that the larger hooks should have been 
used : and that the insufficiency of the hooks, and not the mode 
of attaching them, was the cause of the beam falling.

The beam had been removed part of the way by means of 
the large hooks. When the pile of material on the floor over 
which the beam had to be lifted was reached, th » foreman 
directed the men to use the smaller hooks, because the larger 
hooks, from their length, would not lift it over the pile : and 
the change was accordingly made. The plaintiff had been em­
ployed in the factory for nearly five years, and was familiar 
with the work, and also with the appliances. He says that the 
small hooks did not have a good grip, and the beam was too 
heavy for them. Although lie had been engaged in hundreds 
of similar operations, he had never seen the small hooks used 
before for so heavy a beam. The large ones were always used, 
and no accident had ever occurred.

Evidence contradicting the plaintiff* as to the use of the 
small hooks on similar work was given on behalf of the defend­
ants; hut, to my mind, it is not very convincing. It does not. 
for one thing, quite take away the effect of the practically undis­
puted circumstance that the large hook was considered the 
proper thing to use until the pile on the floor was reached, when 
it was found that it would be necessary to change to the smaller 
one in order to surmount it. And at least one of the witnesses 
called for the defendant (Mr. Louth) says that, in his opinion, 
the larger hook was the better one to use, because, as seems 
reasonable, it would take a better grip, and was, therefore, the 
safer of the two to have used on the occasion in question.

The point is, of course, a somewhat narrow one, depending 
upon the evidence, which has to be read with some care to make 
the necessary discrimination between what is fact and what is 
merely excuse or justification after the event. In doing so we 
art- not hampered by any question of credibility, for all the 
witnesses examined were given credit for candour and imparti­
ality by the learned trial Judge; and, after giving ray best con 
sidération, I am of the opinion that the Divisional Court arrived 
at the proper conclusion.

1 would dismiss the appeal with costs.

21
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COOPER v. ANDERSON.

Manitoba Kim/a Heneh, Hobson, ./., in Chambers. February 23, I'.' 1 
Manitoba Court of Appeal. March 111. Ill 12.

1. Lis pfmikxn (8 II—HD—Homikk of titi.k—Right to ham: i.is pfnh >
VACATKI»—llKAI. PROPKRTY AvT ( VIAN.) HKCS. 71 AMI HI.

Where I lu- plaintiff, to whom a certificate of title was issued i 
land transferred ns security for a debt from the grantor, gave i- 
grantor a power of attorney. and afterwards alleged that the lattei. » 
the result of a conspiracy, transferred the land. ..i trust for him>e!i t 
another, and that a certificate of title was issued to the tran-f : 
who. in turn, transferred the land in fee simple to a trust comp 
without consideration, in trust for the grantor and other-, 
not a party to the alleged conspiracy, who acquired from • 
trust company an interest in the land under an agreement for • 
purchase, obtained under sees. 71 and HI of the Real Prop \ 
Act (Man.), a good title as against the plaint ill', since he seem* 
from its registered owner, and a lis pendens tiled by the plaint ill" 
be vacated on motion of such contract purchaser in an action brou. i 
bv the plaintiff to set aside all of such transfers.

2. YKXnOR AM) PVRVHAHEB ( 8 III—35)—RllillTH OF HON A FIDK PVRillA ;«
FOR VAI.VK—RKUISTFUKI) OWNKR—XoTK K OF K<jl ITlKh—Rl AI Pi:
pfkty Act (Man.) nkc. HI.

It is not necessary, under sec. HI of the Real Property Act (Man. 
for one who contracts with the registered owner of land for it- j u 
chase, to make inquiry as to the latter’s title, and the former « id 
lie proteeted as an innocent purchaser, notwithstanding lie acquire I 
notice of another's equity in the property, before the completion of 
the contract of purchase.

3. VKXIMIR A XU PURVHAHKR I 6 III—35)—RlOlIT OK PARTY PVRV1IAS1N0 I X\
l NIIKB A CONTRACT—RKAL PROPERTY ACT (Max.) KKC. HI.

A contract for tin* purchase of land is within sec. HI of the i:*mI 
Pro|H-rty Act (Man. i. notwithstanding such Act deals s|H-cilleall\ a 
actual transfers, mortgages, encumbrances, and leases, since the \' i I- 
"contracting or dealing with, or proposing to take an instrument from 
a registered owner,” which are used in such section, clearly coin;.i<- 
hend contracts of purchase.

4. KsTOPPFI. I 8 II I D—05)—ttIVIXG POWKR OF ATTORNKY TO IIKAL WITH I A> •
—<)CKHTIOXINU TRANKFKIl FOR VA1.VK.

The giving, by one to whom a certificate of title was issued and iIn­
land transferred as security for a debt, to the grantor of a pow r if 
attorney to deal with the granted land estops the former from pi - 
tinning a subsequent transfer for value by the grantor to a iliird

5. Cot RTS (8 II A4 —105)—JlKlHIHCTlOX AN TO MATTKRS OF TITI.K \ M X
rtON OF I.IH PKNOKNB MAN. KING’S BENCH RULES (1902
015, 010.

The Court may. on a motion by one defendant, whose intere-t xva* 
distinct and severable from the rest of the defendants, to v;o :it'- a 
lis prnilcns filed by the plaintill" in an action against several I'-iVn 
liants, made as upon a motion for judgment upon admissions mnl*' 
Rule 015 of the Manitoba King's Bench Rules. 1002, render •< tin '' 
judgment dismissing the action as to such defendant without xv.iitinjt 
to determine the matter as between the other parties.

| He Hmher's Estate, in Ch. I). 102, at 105, specially referred t 
Holmested & Islington's Judicature Act, 3rd ed., 817.]

An application by one of several defendants to vacate the 
registration of a certificate of lis pendens. On consent of all

Statement
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parties the motion turned into a motion for judgment on the MAN. 
pleadings and admissions, in so far as the rights of the defendant ^ 
applying are concerned. 1912

.ludginent was given dismissing the action against defend­
ants, the Trust Investment Company. ( ool‘K8

IV. .1/. ('riglitoH, and E. A. Co lien, for plaintiff. \ mukson.
.1. K. Di/sart, for Anderson.
.1. ('. (Jail, K.C., for the Trusts and Guarantee Company.
E. li. Levinson, tor tin* Trust Investment Company.
II. F. Swiff, for XViekson.

Robson, J. :—In this action plaintiff seeks to establish an itoi«*on,j. 
interest in certain lands in Winnipeg.

The defendants are John Herbert Anderson, Walter Wick- 
son. the Trusts & (luarantee Company, Limited, Annie Ander­
son. Agnes Anderson and the Trust Investment Company,
Limited.

The matter comes up now upon an application by the Trust 
Investment Company, Limited, for an order vacating the regis­
tration of a certificate of Us pendens.

It was agreed by all parties that 1 should consider the plead­
ings and make such order thereupon as might seem proper in 
view of the contentions of the parties now to be mentioned.

The pleadings are lengthy. I will endeavour to epitomise 
them.

In his statement of claim plaint iff alleges that as security for 
a debt from .1. II. Anderson to him the land was transferred to 
plaintiff and that he, plaintiff, received a certificate of title 
about 30th December, 1902; that on 28th April. 1905, plaintiff 
granted to Anderson power of attorney ; that about 13th Nov­
ember. 1907, a conspiracy was formed between Anderson and 
defendant Wiekson to transfer the lands to Wickson in trust 
for Anderson and that a certificate of title issued to Wickson 
on 13th November, 1907 ; that on 31st January, 1910, Wickson, 
at the request of Anderson, in furtherance of the fraud, trans­
ferred the land to the Trusts & Guarantee Company as trustee 
for Anderson and that on 4th April, 1910, that company was 
registered as owner in fee simple in possession, though in fact it 
holds the land in trust for the defendants Anderson, the defend­
ants Annie Anderson and Agnes Anderson taking their sup­
posed shares as a gift from J. II. Anderson; that the defendants 
the Trust Investment Company filed a caveat against the land 
claiming to have purchased under an agreement from the Trusts 
& Guarantee Company. The charges of fraud are set forth very 
fully and with alternative aspects. The plaintiff claims that the 
transfer be set aside and certificate of title cancelled and a 
declaration that plaintiff is entitled to be registered as owner
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MAN. subject to any rights the Trust Investment Company may
K. II. 
11H2

declared by the Court to have. There are also demands 
other relief not now important.

It will be observed that the Trust Investment Company >

Amikkson.

not involved in the charges made against the other defendant 
Those defendants do not question the position of the Trust In
vestment Company. The only allegation by the plaintiff aIV. 
ing that company is that it filed a caveat as purchaser under , n 
agreement from the Trusts & Guarantee Co.

The prayer asks that the certificate of title lie set aside. 
With it the caveat would go too, so the Trust Investment Com­
pany is concerned in the relief claimed, though no facts .-in- 
alleged making out a cause of action against it. The statement 
of claim seems to assume that if the plaintiff’s allegations as m 
the other defendants were made out. the Trust Investment Com­
pany’s agreement would necessarily cease to affect the land. 
The indefinite acknowledgment in the prayer of possible rights 
of that company was made, I infer, from the argument, in flu* 
expectation that the company might be allowed a lien for 
moneys paid by it under its agreement.

In its statement of defence, which was repeated in reply to 
the amended statement of claim, the Trust Investment Company 
says it purchased the land from the Trusts and Guarantee Com­
pany under agreement in writing, dated 27th March, 1911. for 
the price of $55,000, of which $18,3.14 was paid in cash, the 
balance being payable in three instalments; that at the time of 
the execution of the agreement and registration of the caveat in 
question the title to the laud was in the Trusts & Guarantee Com­
pany as shewn by a certificate of title under the Real Property 
Act, subject to no encumbrances save a mortgage not now in 
question ; that the company made all proper inquiries and was 
unaware of any interest save as shewn by the register.

It is alleged that notice of assignment by the Trusts & Guar­
antee Company to another party of the Trust Investment Com­
pany’s covenants in the agreement has been received by the 
latter.

The plaintiff’s reply to the original statement of defence of 
the company was treated as applying to the defence to the 
amended statement of claim. By that reply all the allegations 
of the Trust Investment Company are admitted. The words .in- 
added, “The plaintiff admits that the purchase of the said lands 
as aforesaid was made by the said defendant innocently and in 
good faith.”

There is thus said to be raised on the pleadings, without any 
specific issue of fact concerning it, the question whether tin* 
Trust Investment Company is affected by notice, received by 
means of this action, of the fraud described, supposing such to
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have existed. It is contended by the plaintiff that the Trust In­
vestment Company’s agreement is. by notice of the plaintiff’s 
rights before completion, subject thereto and that if plaintiff suc­
ceeds, the agreement will fall, with a possible right to the pur­
chaser to a lien on the property for the $18,334 it has paid.

The Trusts Investment Company, in short, says that it relied 
on the certificate of title; that it is in no way concerned with 
tin- troubles of the other parties, and should not lie harassed 
thereby, and that it should be dismissed from this action with 
its agreement unimpaired.

Plaintiff’s counsel contended that the contract was not com­
pleted, and cited English cases to shew that notice to an intend­
ing purchaser, before completion, that equities existed in favour 
of third parties was sufficient to intercept the contract and pre­
vent the intending purchaser from acquiring title : TourvilU v. 
Sash, 3 P.Wms. 307, was referred to. Other cases are mentioned 
in the notes thereto, one being 1 Vigg v. Wigy, 1 Atk. 384. where 
Lord Chancellor Ilardwicke is reported to have said that, though 
a purchaser did not know of an incumbrance before he paid his 
money, yet as he knew it before the deed was executed, it affected 
him with notice. To meet the idea that, by virtue of the vendor 
and purchaser agreement, the purchaser was to be taken to be the 
beneficial owner and the vendor a trustee, authorities were cited 
to shew that such trusteeship is but a one and does not
affect strangers.

This argument is fraught with great possibilities. Carried 
to its legitimate extent, it means that even after payment of the 
purchase money, perhaps to assignees, and up to the time of the 
registration of a transfer to them, the agreement held by the 
Trust Investment Company may, simply by notice of the sup­
posed equity of the plaintiff, be subject to be defeated thereby. 
That such a result is possible, at all events where the Real Prop­
erty Act is involved, is difficult, 1 must acknowledge, for me 
to imagine. That many large transactions have no stronger 
foundation need hardly be said. In many cases contracts have 
been made for sales again in reliance on such agreements with 
the registered owner, supported by the usual caveat.

Section 71 of the Real Property Act declares the effect of the 
certificate of title as conclusive evidence that the person named 
therein is entitled to the land for the estate or interest specified. 

Section 91 reads as follows:—
ill. Except in the case of fraud on the part of such person, no person 

contracting or dealing with, or taking or proposing to take an instru­
ment from, a registered owner shall be required or in any manner con­
cerned to inquire into or ascertain the circumstances under, or the 
consideration for, which such owner or any previous owner is or was 
registered, or to see to the application of the purchase-money or of 
any part thereof; nor shall any person he affected by notice, direct,

MAN.
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Amikbsox.
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implied or constructive, of any trust or unregistered interest, any r 
<if law or equity to the contrary notwithstanding; and the knowh _ 
that any trust or unregistered interest is in existence shall not f 
itself hi- iiii|mteil ns fraud.

Section 130 déclarés that any person claiming an estate - r 
interest in land under the new system may file a caveat, etc.

Section 143 says that registration by way of caveat shill 
have the same effect as to priority as the registration of nn\ 
instrument under the Act.

It seems to me that section 71 and 91 of the Act eonclusiv- 
estahlish the rights of the Trust Investment Company.

Section 91 means nothing if it does not mean that an inn - 
cent person may safely contract or deal with a registered own- r 
without inquiry. It certainly cannot mean that though lie 
need not inquire at the time of innocently contracting, yet it In- 
gets the notice later and before completion, his contract shall !» 
affected, possibly nullified, thereby. In short. I take it that tin 
contract is protected throughout, from its inception to its i n 
minât ion by completion or otherwise. If the Act were meant to 
protect only such transactions as are specifically dealt with in 
tin- Act, i .g., actual transfers, mortgages, encumbrances and 
leases, the words “contracting or dealing with” would not be 
merely surplusage, hut would he misleading.

1 am prepared to hold that on the facts admitted on the plead 
ings the rights of tin* Trust Investment Company under its eon- 
tract with the Trusts and Guarantee Company are not affected 
by the claims of the plaintiffs as set out in the statement of 
claim.

Aside from all this it seems to me that the statement of claim 
itself shews an estoppel against the plaintiff in favour of this 
defendant as he gave Anderson the power of attorney whereby 
Wiekson and the Trusts and Guarantee Company were eventu­
ally held out as owners.

In view of the agreement between the parties that 1 should 
make such order as upon the pleadings should seem proper 
with reference to the defendant the Trust Investment Company, 
the matter is virtually being dealt with as an application for 
judgment upon admissions under rule til5.* The position of this

"Rules 1113 and tilt! of tin- Manitoba King'* Heneli Act, 1902. ;u- •
follows: —

015. Any party to an action may at any stage tlierof apply to tin i -art 
or a .Imlge* for Hindi order as he may. upon any admis-ions of facts in i!•<• 
pleadings or in the examination of any other party, he entitled to; an-1 it 
hIuiII not Ih- neeessury to wait for the determination of any other qiii-ii-m 
U-twi-en the parties; or lie may so apply where the only evidence eon-i-t- 
of documents ami such alHdavits as are necessary to prove their execution 
or Identity without the necessity of any cross-examination; or he imn -- 
applv where infants are concerned, and evidence is necessary so far < ub
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(Ivt'i-mlant is distinct and severable from those of the other de­
fendants. The rule says it shall not he necessary to wait for 
the determination of any other question between the parties, 
which, 1 take it, means all or any of the parties. It would be 
an injustice to keep the Trust Investment Company’s position in 
suspense until the termination of what promises to be a tedious 
litigation. This rule may be applied where the judgment would 
he final and not merely interlocutory : Hi Hnrkir’s Estate, 10 
Cli.I). 102 at 165; llolmested & Langions Judicature Act, Jrd 
ed., 817.

The case might, as to this defendant, be likewise dealt with 
under rule 616.*

An order will go directing the entry of judgment dismissing 
the plaintiff's action as against the Trust Investment Company 
with costs. That defendant may be quite willing to avoid 
further connection with the litigation, and may, should it so de­
sire. withdraw its counterclaim without costs.

As to the other defendants the costs of this motion will be 
costs to them in the cause.

Action dismissal atjninst tin Trust 
Inn slm< nt ('ompany.

X.H.—On an appeal from the decision of Hobson, J., of Feb. V. A. 
2Jrd, 1912, above reported, the Court of Appeal for Manitoba 1012 
re-opened the case and vacated the judgment in order that one R0hîôm j. 
Orpen, not made a party in the Court below, might prove his 
alleged interest. ( March 19, 1912.)

The order in appeal was as follows :—
This case coming on hv way of appeal from the judgment 

pronounced by Mr. Justice Robson, and it being alleged that one 
A. Orpen is interested in the subject matter of the suit, it is 
deemed advisable that the judgment pronounced herein be set 
aside and the suit reinstated in the same position as it was be­
fore the judgment was pronounced.

a- they are concerned for the pur|Ni*e of proving fact** which are not di-t­

in) The foregoing rules shall not apply to such applications, and any 
such application may he made by motion as soon as the right of the 
party applying to the relief claimed has appeared from the pleading-.

1111 The Court or a Judge may. on any such application, give sim’i 
relief, subject to such terms, if any. as such Court or Judge may 
think tit.

din. Where it is made to appear to the Court or a Judge on the hearing 
of any application which may Is- pending before the Court or Judge, that 
it will lie conducive to the ends of justice to permit it. the Court or Judge 
may direct the application to Is* turned into a motion for judgment, or a 
hearing of the cause or matter; and thereupon the Court or Judge may 
make -itch order as to the time and manner of giving the evidence in the 
cause or matter, and with respect to the further prosecution thereof, as the 
circumstances of the case may reipiire; and upon the hearing it shall Is* 
discretionary with the Court or Judge to either pronounce a judgment dr 
make such order as the Court or Judge deems ex|>edient.

MAN.

K. It. 
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Anukhson.

Itolwon, J.



224 Dominion. Law Reports. 15 D.L.R.

MAN.

C. A.
1012

Anderson.

QUE.

K.B.
1012

July 16.

Statement

Without deciding the questions of law involved in this 
matter, it is ordered that the judgment be set aside and vacated 
The costs of this appeal and of the proceedings before Mr. Jus­
tice Robson to be costs in the cause.

All parties to have leave to amend as they may be advis I 
Plaintiff to amend within eight days from issue of this order. 
Defendants within eight days after service of plaintiff’s amend 
ment.

(Subsequently to the foregoing decision of the Court of Ap­
peal, a notice of motion was given by the defendant the Trust 
Investment Company, for the re-instatement and re-considera 
tion of the appeal with the view of having the original judg 
ment restored, on the ground that one Orpcn, referred to in 
the statement of defence of the defendant, the Trust Investment 
Company, and in the foregoing memorandum of the decision of 
the Court of Appeal had disclaimed all interest in the property, 
the subject-matter of the action. The Court of Appeal decided 
not to entertain this motion and dismissed same without costs.)

Judgment vacated with leave to amend.

THE WINDSOR HOTEL COMPANY, Limited iappellants) v. William b 
HINTON et al. ( respondent |.

(Decision No. 1.)
Quebec Court of Kiuy's Bench (Crown Bide), (Servais, ./. July 10. 1912,

1. Aliens < $ I—3)—Volvxtaby entry into Canada at iiis own kxi-i w:
—Notice posted in New York—“Waiters wanted"—Aiiin
Labour Act, R.S.C. 1006, ch. 07, secs. 2 and 12.

It is not a violation of secs 2 and 12 of the Alien Lulxnir Act. H.s 
10H6. ch. 07, for the proprietor of a hotel to employ alien* who have 
come into Canada at their own expense, in response to a notice written 
on a blackboard in an employment office in New York, to the « il■ t 
that six waiters were wanted at once at such hotel in Montreal, with 
the display of which the hotel proprietor was in no way connected, 
since the notice did not amount to a promise of employment.

2. Aliens (8 I—3)—Importation of waiters—Hotel conducted on hie
European plan—Alien Labour Act, R.S.C. 1906, ch. 07. he« 

The ini|Mirtation of aliens for employment waiters in hotel- con 
ducted on the European plan, is expressly ]>ermitted by sec. 9 of the 
Alien labour Act, ch. 97, R.S.C. 1906.

These arc* appeals taken in the four following cases:—
1. An appeal from a sentence given 27th March, 1912, by 

the Recorder’s Court, Montreal, condemning appellants to a 
fine of $50.00 for having assisted and encouraged the importa­
tion and immigration of one A. Manina, a foreigner, from the 
State of New York into Canada, during the existence of a law 
of the United States of America against alien labour. The of­
fence was committed on or about the 5th March, 1912.
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2. An appeal from a sentence of the same Court, rendered the 
same day, for a like amount, for having caused the importation 
and immigration of one Albert Donnerstag, on or about the 
10th March, 1912.

.3. An appeal from a sentence of the same Court, rendered 
the same day, for a like amount, for having caused the importa­
tion and immigration of one Emile Karstein, on or about the 
10th March, 1912.

4. An appeal from a sentence of the same Court, rendered 
the same day, for a like amount, for having caused the importa­
tion and immigration of one Thomas Lyons, on or about the 
10th Mardi, IMS

Counsel for the parties lmd agreed in open Court that these 
four appeals be joined, both for trial and judgment, to all in­
tents and purposes.

Admission was made on behalf of the respondents that the 
depositions taken in the Recorder’s Court, and now in the pos­
session of counsel for the appellants, might be used in place of 
the depositions of the witnesses who gave them should the latter 
lie before this Court and ready the said witnesses
being supposed to be out of Canada.

The appellants are charged with having violated the Alien 
Labour Act, sections 2 and 12 of chapter 97 of the Revised 
Statutes of Canada (1906),* during the month of March, 1912, 
in the manner and under the circumstances hereinbefore re­
cited, to wit: engaging in New York the above-mentioned 
waiters, all coming from Europe, to work as such in the Wind­
sor hotel, Montreal.

The appellants joined issue with the said charges, as fol­
lows :—

1. By way of a general denial or plea of not guilty;

•Sections 2 and 12 of the Alien Labour Art. R.S.C. 1906. eh. 97, are as 
follows:—

- It shall lx- unlawful for any person, company, partnership or cor­
poration, in any manner to prepay the transportation or in any way to 
assist, encourage or solicit the importation or immigration of any alien 
or foreigner into Canada, under contract or agreement, parole or special, 
express or implied, made previous to the im|»ortntion or immigration of 
■uch alien or foreigner, to perform labour or service of any kind in Canada.

12. It shall be deemed a violation of this Act for any |x>rson, partner­
ship. company or corporation to assist or encourage the importation or 
immigration of any person who resides in, or is a citizen of any foreign 
country to which this Act applies, by promise of employment through 
advertiacments printed or published in such foreign country.

2. Any such person coming to this country in consequence of such an 
advertisement shall be treated as coming under a contract as contemplated 
by this Act. and the penalties by this Act imposed shall lx* applicable in 
Mich caw*: Provided that this section shall not apply to skilled labour 
not obtainable in Canada, as hereinbefore specitied.

15—5 D.L.B.
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2 By way of a plea in bar, viz., that the appellants wi 
authorized by Motion »t of the «aid Act to import the wd for 
eign waiters, to develop the new industry of the appellants, th 
is to sny, their European plan hotel service, which has been 
established for the last four years, as there was, at that dat . 
and since then, a shortage of skilled workers within Canada 
capable of giving such a service.

C. l>. Uaudct, K.C., for the complainants.
L. T. Maréchal, K.C., for the Windsor Hotel Company

Limited.
Oebvais, J. :—The evidence given by Karstcin in the en..- 

shews—although he was a witness for the complainant—that 
he paid his own expenses to Montreal to work for the «Pr­
iants: that he came to Montreal after he secured the informal „m 
that waiters were in demand by the appellants by readme 
chalk notice on a blackboard in the office m New York of a labour 
agency called “The International Geneva Association of Hot I 
and Restaurant Employees,” said notice being in the following 
words : “Six waiters wanted at Windsor hotel, Montreal, at 
once.”

He paid, on account, to the said association, for its servie,-, 
a sum of three dollars, in conformity with the laws of the State 
of New York which regulate such agencies. The said agency 
,« a branch of "The Geneva Waiters’ Association. It is aU 
established that said Karstcin was not engaged in New York, 
but in Montreal by one Benaglia, in the employ of the appel­
lants. Donnerstag swears he was engaged under the same eon 
ditions as Karstcin. Then there is the evidence in the Man in. 
ease, in which the immigrant declares, under oath that h 11 
not know under what conditions he was engaged, though he 
says that an unknown man gave hnn a ticket from New Wk 

to Montreal.
~ , Section»^! the Alien Lalmur Act, RAC. 11100, eh. 97. i. a. folio» - 

0. Nothing in thi. Ac. .hall he ». construed a.- 
lal To prevent anv citir.cn or .object of any foreign country, ten, i- 

adlv're.iding in Canada either in private or official capacity, t, -in 
a *' „minr rnntract or otherwise, persons not residents <>r
effn. of Canada, to net ». private secretaries, imrvant. or dome, 
tic, for such foreigner temporarily rending in Canada,

rfc., "^iSTtfirsti",..-
for that purpose van not lie otherwise obtained,

Id Applying to professional actor., arti.t., lecturer, or singer., or to 
person, employed strictly a. per.om.l or domestic servant», ,r. 

,,,. Prohibiting anv |ier»,m from assisting any member of his faniily 
or any relative, to migrate from any foreign country to Canada for 
the purpose of settlement in Canada.
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On behalf of the appellants, both Mr. W. S. Weldon, the 
general manager of the Windsor Hotel Company, Limited, and 
Mr. Alex. Shaw, its secretary-treasurer, swear positively, un­
reservedly, and their statements agree, that neither their eoin- 
panv nor any of its representatives including themselves, either 
personally or as agents assisted or encouraged the importation 
of the said waiters, directly or indirectly, by promise of pay­
ment or re-payment or reward, or in any other way.

It is to be observed that the said chalk notice did not con­
tain any promise of employment, to wit : an act engaging said 
waiters on behalf of appellants, the said notice was merely 
written in chalk, on a blackboard, in a private office, to wit : a 
notice which would not be brought to the knowledge of every 
one desirous of seeing it. The notice was not that contemplated 
by section 12 of the chapter cited, that is, a notice implying a 
promise of engagement of said waiters, published both in their 
inti rest and in the interest of the public in general. A notice, 
such as the one referred to. does not create, as against the ap­
pellants, the presumption that they were offering or promising 
to engage the waiters in question. To create such a presump­
tion. the notice must he one which would bind the appellants 
to engage the foreign applicants. The complainant has failed 
to prove, either by direct evidence or by presumption, that the 
appellants had anything to do with the writing of the said 
notice or that it was in any way authorized by them. More­
over. the labour agencies above referred to would naturally pub­
lish such a notice for the purpose of extending their business, 
of collecting fees for their serviees—and the fees are rather 
high—and this without any direct communication in a shape of 
a request on behalf of the appellants. It is common knowledge 
that European hotel employees’ associations, particularly the 
Swiss unes, make persistent efforts to secure employment for 
their members abroad, especially in America ; that they even 
use Government funds for that purpose, and, therefore, the 
giving of a ticket to Manina under the circumstances proved 
upon these appeals is not proof of any relation between the ap­
pellants and the New York labour agency which posted the not­
ice. Quite outside any consideration of the interests of the 
Windsor Hotel Company, the New York labour agency in ques­
tion might, for business and other reasons, wish to use every 
possible means to secure the appellants’ agency for waiters.

The complainant has failed to prove any case against the 
appe llants. Reference is made to sections 2 and 12 of chapter 
97 of tin* Revised Statutes of Canada.

But there is more than that. The European plan hotel ser­
vice lias not been established within Canada for more than 
four years. A service of that kind requires special skilled

QUE.
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waiters, and that there has been a lack of «“iters oh,she 
able within Canada is established by the evidence of Honor. 
Mercier, John Heany, Eugene Kuf.er, ^o-ard Lego,. » , A ; 
thur Benani, and they have not been contradicted. The appu 
lants adopted the European plan less than fourra™ ago, and 
the waiters whose importation is all* i^ed . P _
secUtIôn*fn these fourappeals, werea.l Europe.-, trained^

(\0 wit: those skilled labourers) have been unobtainable «itl.ui

CaIThe hotel^indiistry is just as important as any other, whether 
in Canada or abroad. The Parliament of Canada 1ms wis h 
considered it proper not to disregard the needs of ttan™ in­
dustry „nd itPis for the protection of those needs that Parlia­
ment has enacted an exception to the law prohibiting the ,m-
nortation of alien foreign labourers. ......

The appellants have proved the facts alleged in their e. -

CePThne™id"ppnea,srare sustained! the four complaints are 
dismissed and the Windsor Hotel Company, Limited, are dit 
charged.

Appeals allowed.

QUE.

kTb.
1912 

July 26.

THE WINDSOR HOTEL COMPANY, Limited ( appellants 1 v. WILLIAM 
THE WINUSUK nug H]NTQN ,tll (respondents).

( Decision No. 2.)
Q„elrc Cosrl of King’s Bene), (Crown Hide). Oereois, J. **• l91!-
1. Costs (|I-l*)-Cii*isaL case-ArrEaL ™>m se««A«

Proaeeutions under the Alien Labour Ait. It - - Criminal - ..le.
subject to the summary ronvi<.tion vro<e. f t |m

of the Criminal Code.
statement Application made on behalf of the appellanta tha‘ a to.

the amount of which is left to the discretion of theCo“r ; f °®“ 
he allowed counsel for the appellants upon each of the tour 
appeals sustained by this Court, on July 16th, «a.ns eout o
lions under the Canadian Alien Labour A^t. R.S C 19« . o .
07. See Windsor Hotel Co. v. Hinton (No. 1), o D.l-.h 

ante.
L T Maréchal, K.C., for the application. 
c. D. Gamlet, K.C., for the respondents.
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Gervais, J. :—The respondents, through counsel, have agreed 
at the hearing on the 23rd instant of the present application 
that a fee of fifty dollars in each case would be reasonable ; but 
jurisdiction of this Court to consider an application of this 
kind is denied as being unauthorized by any provision contained 
in the Criminal Code.

It is certain that any interpretation placed upon a criminal 
or penal statutory enactment must be restrictive rather than 
extensive. Procet ion this principle, it follows, under pen­
alty of absolute invalidity, that no Court having criminal juris­
diction can inflict any punishment heavier than that authorized 
by law.

In that part, XV., of the Criminal Code, dealing exclu- 
siwly with offences susceptible of appeal, no text of the law 
provides for the award of counsel fees ; on the contrary, strict 
prohibition exists against any order for fees or costs other than 
those therein specifically provided for (735, 754, 770. 1044,1045, 
1046, 1047, 1048, 1049, 1050, C.C.).

This is not a prosecution for treason nor that of an indictable 
offence, under part XVI. or part XVIII., or before jury, in 
which costs and expenses of prosecution may be ordered to be 
paid by party convicted.

The application will not be acceded to; the only costs allowed 
are those which were taxed and included in the four judgments 
of July 16th, 1912, maintaining the said appeals.

Motion refused.

Benjamin EASTAWAY (complainant, respondent) v. A. LAVALLEE 
(defendant, appellant).

<fmbcc Court of King’s Bench (Crown siiic). (/criais, ./, July 1(1. 1912.

1. Shipping (8 IV—20)—Offence under Canada Shipping Act—Proof
OF GUILTY INTENT—R.S.C. lOUO, CH. 113.

One who complains of a breach of regulations under Part XIV. of 
the Canada Shipping Act, R.S.C. 1900. eh. 113, is not required to 
shew any guilty intent on the part of the person committing such 
breach or any actual damage resulting therefrom.

2. Judgment (8 II A—07)—Effect of decision of wreck commissioner 
on right of individual aggrieved—Res judicata—Wreck— 
R.S.C. 1900, CH. 113, sec 920.

The decision of the Wreck Commissioner in favour of a jierson ac­
cused of a breach of regulations under the Canada Shipping Act. R.S.C. 
190(1, eh. 113. does not constitute res judicata as against an in­
dividual complaining under section 920 of that Act that he has lieen 
aggrieved by such breach.

Appeal from a summary conviction for an infraction of 
statutory regulations passed under the Canada Shipping Act.

L. Guerin, for the appellant.
.1. I{. IIolden, for the respondent.
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Gervais, J. :—By consent of counsel representing 1m.; i 
parties, the evidence taken in the Court below and filed hefi 
this Court is the only evidence to he brought on this appeal.

The defendant was convicted on March 22, 1912. in 1 
1..XSTAWAY 3fon^reai police Court, for having wilfully omitted, near V. i 
Lavallkk. chères, in the district of Montreal, on the 21st day of August.
Gmail*j 1911, in violation of part 14 of the Canada Shipping Act. to 

obey the regulations for preventing collisions of vessels on the 
St. Lawrence river. The defendant, by his present appeal, is 
now trying to set aside said conviction under which he was con­
demned to pay a fine of $50.00, or in default of so doing, to ltd 
to jail for one month.

Botli by the depositions taken in the Court below, and the 
admission of counsel for the appellant, it is proved that he did. 
su the said 21st day of August. 1911, wilfully omit to give the 
t.wo blasts signal, while in charge of the tug “Alaska” towing 
several barges, and when, near Verchères aforesaid, did chan 
his course to port and cut across the bows of the steamship 
“Ionian,” under charge of the respondent.

The appellant urges that the conviction should be quashed on 
the following grounds:—

1. That the case has been adjudicated upon by the Dominion Wr k 
Commissioner of Canada, under section 782 of the Merchant Shipping 
Act, part X. chapter 113, Devised Statutes of Canada, 1006, and t ut 
said commissioner, after investigation, allowed him to go under 
reprimand but without imposing any fine which lie could have impo«> i.

2. That the appellant had no guilty intent of committing any 
offence when he omitted to give the said two blasts signal ;

3. That the respondent did not suffer any special damage from said 
breach of the law on the part of the appellant, and that therefore lie 
has not been aggrieved thereby.

The said omission on the part of the appellant, under the 
circumstances, constituted an immediate danger to the naviga­
tion of the said steamship, which was, in consequence thereof, 
for a certain period of time, obliged to stop her engines to avoid 
a collision.

The safety and security of navigation on the St. Lawn-nee 
river, between the sea and the city of Montreal, is of paramount 
interest and importance to Montreal, and to the country at large, 
This Court cannot lightly consider any omission which would 
go to reduce the safety and security of said navigation.

In the case of simple statutory breach, guilty intent is not 
required to constitute it, but it results from the mere violation 
of the statute.

New rules of navigation for preventing collisions and for 
distress signals, more especially, rules 28 and 29, were substi­
tuted by Order in Council, under section 14 of chapter 79 of the 
Revised Statutes of Canada, said order dated 9th February,

QUE.

K. B.
1912
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1*97, to conform with the new Order in Council of Her Majesty 
in Council, dated 27th November, 1806, establishing such new 
rules (30 Can. Off. Gaz., p. 2260), and reading as follows:—

Art. 28.—The word “short blast" used in this article shall menu n 
blast of about one second's duration.

When vessels are in sight of one another, a steam vessel under way, 
in taking any course authorized or required by these rules, shall 
indicate that course by the following signals on her whistle or siren, 
viz:—

One short blast to mean : 1 am directing my course to starboard.
Two short blasts to mean: I am directing my course to port.
Three short blasts to mean : My engines are going full speed

Art. 29. Nothing in these rules shall exonerate any vessel, or the 
owner, or master, or crew thereof, from the consequence of any neglect 
to carry lights or signals, or of any neglect to keep a proper look-out. 
or of the neglect of any precaution which may Lie required by the 
ordinary practice of seamen, or by the sjiecial circumstances of the

The said rules have been violated by the appellant according 
to his own admission and the evidence adduced in the case. 
There is a grievance for any person the moment a law has been 
violated, whether or not such violation has resulted in any actual 
damage or has constituted a tort, provided it could have had 
that effect, and that such is the meaning of the word “ag­
grieved” (griff) used in section 926 of chapter 113 of the 
Revised Statutes of Canada.

The respondent as commander of the said steamship 
“Ionian,” on account of the said breach of the said rules of 
navigation by the appellant was placed in the danger of suffer­
ing from the possibility of damage to his ship and her passen­
gers and cargo, as well as from an official investigation and 
other vexations. The complainant was not required to prove 
any guilty intent of committing the said breach on the part of 
the appellant.

The deeision given in the case by Mr. Demers. Dominion 
Wreck Commissioner, who held an investigation, under part X. 
of the said chapter, into the circumstances of the crossing of 
the appellant, in front of the steamship “Ionian,” without giving 
the proper signals, was of a mere administrative character ; and 
any decision in such case does not deprive any aggrieved party, 
such as the complainant, of the right to seek the remedy, under 
part XIV of the said chapter, in accordance with the Criminal 
Code, for breach of this part of the Canada Shipping Act.

The decision of the said Wreck Commissioner, under part X, 
of said Canada Shipping Act, sub-section D, of article 782. does 
not constitute res judicata in the present case; because, in the 
first place, the object of investigations by the Wreck Connnis-
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si oner is to keep the Minister of Marine acquainted with the 
observance of the laws and rules of navigation, and to prescribe 
certain penalties in the interest of the Department of Marino: 
and, in the second place, the penalties provided by said part XIV 
arc of the nature of criminal or penal enactments for the benefit 
of the public in general. The Court of first instance properly did 
not take cognizance of the decision of the Wreck Commissioner.

For the above reasons, and in consideration of secs. 924 and 
926 of the Canada Shipping Act, the present appeal must fail.

Appeal dismissed, conviction affirmed, and appellant con­
demned to pay the said fine of fifty dollars, or in default of so 
doing, to go to gaol for one month; the whole with costs upon 
the present appeal.

Conviction affirme*!.

EMERSON v. COOK.

Ontario Divisional Court, Falvonbridgc. CJ.K.U., It vit ton and Suti ' 
land,.!,/. April 3,1012.

1. Trial (§VC—280)—Verdict—Insifucikxt answers of jury—Dis
AGREEMENT IN PART ONLY.

Where questions are left to the jury in » negligence action an-1 
some of the questions are answereil. but the jury disagree as to '!i«i 
answers to other material questions, ami therefore omit to answer 
them, there must Is; a new trial as to the whole case in like maimer 
as if the jury had not agreed upon any of the questions.

Appeal by the defendant and cross-appeal by the plaintiff 
from the judgment of the Judge of the County Court of tin- 
County of Ilaiton.

Action by a farmer against his former farm-servant for 
damages for injury to a horse by the defendant’s negligence, ;is 
alleged. Counterclaim for wages and wrongful dismissal.

The action was tried by the Judge with a jury, who answered 
some questions, but disagreed as to others. The trial Judge 
treated this as a disagreement upon the whole case, and directed 
that no judgment be entered, leaving the case to be tried again 

Each party claimed judgment upon the findings.
The appeal and cross-appeal were dismissed.
IV. Proudfoot, K.C., for the defendant.
E. II. Cleaver, for the plaintiff*.
Fâlconbridge, C.J. :—None of the questions submitted was 

specifically answered by the jury—the first two, which related t*» 
the alleged disobedience by the defendant of his master's orders, 
involved an issue not raised in the pleadings.

When questions are put, the Judge does not always consider 
it necessary to give as specific instructions on the law us he 
would do if he were asking for a general verdict; and, therefore,
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a general verdict has been held inappropriate in certain cases 
where questions have been put, e.ej., in Reid v. Barnes, 25 O.R. 
223.

I agree with the learned trial Judge that the finding of the 
jury here is unsatisfactory as not answering the issues raised 
between the parties; and so he was right in directing a new trial.

It is unnecessary, in this view, to determine whether an ap­
peal lies in this case.

There was a cross-appeal ; and, therefore, there should la- 
no costs.

I think that the appeal and cross-appeal should he dismissed 
without costs.

Britton, J. :—It must, I think, be conceded that the defend­
ant’s appeal cannot succeed in any view of this ease unless the 
original questions submitted to the jury were withdrawn, and 
the jury charged having regard to their finding, and with per­
mission to find a general verdict.

This was not done. The learned trial Judge did not consider 
the finding actually made by the jury as consented to by the 
plaintiff’s counsel so as to determine the case. The trial Judge 
treated the matter, and I think properly, as a disagreement of 
the jury, and he simply stated, in ordering a new trial, that, 
before the issues could he determined, a new trial would he 
required, and that would follow in due course. There was a dis­
tinct announcement by the jury of their being unable to agree as 
to the answer to the first question. The plaintiff was entitled 
to a finding upon that issue. There should not be any judgment 
upon what was at most only an answer in part to the liability 
alleged by the plaintiff.

I agree that the appeal should be dismissed, and that a new 
trial should be had—as upon a disagreement of the jury upon 
all points. •

Both appeal and cross-appeal dismissed without costs.
Sutherland, J. :—I agree in the result.

Appeal and cross-appeal dismissed.

BERGMAN v. COOK

Manitoba King’s Bench. Trial before Mathers. CA.K.B. Juin 15, 1912.
1. VENDOR A XU PURCHASER (# 1 E—25)—RESCISSION FUR EXISTENCE OF 

HIGHWAY ACROSS SECTION—XoT DISCLOSED IN GOVERNMENT

One who agrees to take a transfer *>f a half section of laml free and 
'I'-ar of all encumbrances. i< not obliged to accept one subject to a 
highway across the land, which was not shewn on the Government

l Yandcrlip v. Peterson, 10 Man. I,. 11. 341 ; Paterson v. Houghton. 
IV Man. L.R. 108. referred to.]
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2. Contracts (8 II D2—170)—Construction of agrkkmknt for sah i 
land—Credit on purchase by conveying other land—Tim

Where a vendor and vendee stipulated in an agreement for tin* 
of property, that the vendee might, before a certain cash payment h 
due, obtain a designated credit thereon hv conveying certain -t 
property to the vendor, the former is not entitled to such credit v 
he «lid not, nor could not. convey the land until afte/* such main ty 
date.

11 antleriip v. Peterson, 1(1 Man. L.R. 341 ; Paterson v. Uouyhtu ::i 
Man. L.R. 1WS, referred to.]

3. Brokers (§ II B—12)—Compensation of real estate agent—-Inm xl 
ment payments—Absence of authority of vendor.

Where a vendor and tin* agent who sold land for him a grec I it 
the agent's commission should Ik* paid him in instalments, .i- in­
payments of the vendee fell due, the latter is not entitled to eredi' : r 
payments made to the agent, to apply on his commission, when n !.. 
without authority from the vendor.

Statement Tins is an action to recover the purchase price of an apart­
ment block sold by the plaintiff to the defendant under an agree­
ment dated the 1st March, 1911. The total purchase prie»* was 
$48,000, payable by deferred payments extending from the ex. ca­
tion of the agreement to the 1st March, 1916. There was a 
mortgage on the land for $19,500, which was to be deducted from 
the purchase price.

Of the deferred payments the sum of $14,720 was to fall due 
on the 1st of March, 1912. The agreement provided that the 
purchaser should have the privilege at any time within one w ar 
from its date of transferring to the vendor by a transfer under 
the Real Property Act free and clear of all encumbrances, the south 
half of section 1, in township 15 and range 2, west of the principal 
meridian in Manitoba, and upon so doing he should receive a 
credit of 80,400 on the payment to be made under the agreement 
on the 1st of March, 1912.

The agreement also gave the purchaser the privilege at in­
time within a year, of transferring to the vendor certain other 
farm lands situate at West borne and upon so transferring these 
latter lands to receive a credit of $7,820 on the payment to fall 
due on the 1st of March, 1912.

These latter mentioned lands were transferred and the de­
fendant became entitled to the credit of $7,820.

C. I\ Wilson, K.C., and //. A. Bergman, for plaintiff.
//. PhiUipps and II. W. Whit la, for defendant.

Mather», c.j. Mathers, C.J.K.B.:—The chief dispute in this action is 
centred on the question of whether or not the defendant had 
become entitled to the cm lit of $6,400, by the transfer of the 
first mentioned lands.

It appears that these lands were crossed diagonally I y a 
highway one and one-half chains wide, which highway was shewn 
by a plan registered in the land titles office, and to the portion 
occupied by this highway the defendant had no title. In No vein-

MAN.

K. B.
1912

Bergman
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her, 1911, the plaintiff's solicitors discovered the presence of this 
highway and notified the defendant’s solicitors that title, subject 
to that highway, would not be accepted. The attitude of the 
defendant at first was that the plaintiff was bound to accept the 
land subject to the highway, and no attempt was made by him to 
have it closed and procure title to it for the purpose of conveying 
it to the plaintiff until a few days before the 1st of March, 1912. 
Steps were then taken to close the highway, but as a matter of 
fact it was not closed nor title procured to it until some time after 
that, and the defendant had not applied for a title under the Real 
Property Act to this portion of the half section until after the trial 
of this action had commenced.

Prior to the 1st of March the defendant’s solicitors tendered to 
the plaintiff’s solicitors a transfer of the half section under the 
Real Property Act, subject to the highway. This transfer was 
rejected. Subsequently the defendant’s solicitors registered this 
transfer and procured a certificate of title to issue subject to the 
highway in the name of the plaintiff and sent such certificate of 
title to the plaintiff’s solicitors. They, however, adhered to their 
refusal to accept the title in that form and subsequently re­
transferred the land to the defendant.

MAN.

K. R.
1912

Bkhgman

Mntbere, C.J.

The defendant claims: first, that the plaintiff was bound to 
accept title subject to this highway; second, that if not the 
defendant was entitled to a reasonable time after the 1st of March 
to remove the defect.

I do not agree with either contention.
The agreement gives the defendant the privilege, within one 

year, or before the 1st of March, 1912, of transferring the south 
half of section 1 in township 15, range 2, west of the principal 
meridian in the Province of Manitoba, free and clear of all en­
cumbrances, and upon doing so, he was to be entitled to a credit 
of $0,400. No reference is made to the highway in the agreement, 
or to any other charge or encumbrance upon the land. The 
description of the land given, in my opinion, includes all the land 
shewn by the Dominion Government survey to be included 
within the half section named, and the plaintiff was not bound to 
accept anything less.

As to the defendant’s second objection, I think that equally 
untenable. The agreement provided for a cash payment on the 
1st of March, but gave him the option on or before that date of 
transferring the land under the Real Property Act. Upon 
compliance with that provision he became entitled to the credit, 
otherwise not. The evidence shews that he did not, and could 
not convey the land until after the 1st March, and therefore 1 
think In- was not entitled to the credit: Vanderlip v. Peterson, 
hi Man. L.R. 341, and Paterson v. Houghton, 19 Man. L.R. 108 at 
175.
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The only other point in dispute was as to a certain payment 
made by the defendant to a man named Eidsvig. Eidsvig was 
the agent who had made the sale on behalf of the plaintiff and 
thereby became entitled to a commission of $1,225. By an 
agreement made between Eidsvig and the plaintiff, Eidsvig 
agreed to accept payment of this commission, $250 cash, which 
was then paid, and the balance $075 as the payments from the 
defendant to the plaintiff fell due, Eidsvig being entitled to he 
paid half of each until his balance of $075 was fully paid.

Under the agreement $500 was to fall due on the 1st day of 
March, 1011. That sum was paid, and out of it the defendant, 
by the plaintiff's authority, paid Eidsvig $250. $500 more fell 
due on the 1st of September, 1011, and out of this sum tin- de­
fendant, by the authority of the plaintiff, again paid Eidsvig 
$250. This left $475. No other payment fell due under the 
agreement until the 1st of March, 1012.

The defendant claims to have paid Eidsvig $500 on 26th 
February, 1012, or .$25 more than the plaintiff owed Eidsvig. 
This latter payment the plaintiff disputes. The evidence shew* 
that as a fact no payment was made by the defendant. The 
story as related by Eidsvig is that in the fall of 1011 the de­
fendant endorsed his note for $750 and that he paid $250 upon it | 
when due and renewed it for $500, that when the renewal fell du 
he did not pay it. He then owed the defendant an account for ! 
board and gave him a receipt on the 26th February for the $500. !
The agreement between Eidsvig and Bergman was not an order 
on Cook, nor did it in any way authorize him to make payments | 
to Eidsvig. It was an agreement between Eidsvig and Bergman 
alone for the settlement of the commission due by the latter to 
the former. The two first payments made under it were express!; 
authorized by Bergman. The latter payment of $475, or as a 
fact $500, was unauthorized by Bergman and of this Cook i- not j 
entitled to credit for it.

I must therefore find that the defendant was in default in \ 
making the payment which fell due on the 1st of March. 1912. 
The agreement provided that on any default in the payment of 
any instalment of either principal or interest the whole of the 
principal and interest payable thereunder to the vendor should ! 
at once become due and payable.

Un the 2nd March, 1912, the plaintiff notified the defendant 
in writing that as he had made default in payment which was t | 
be made on the 1st of March the whole of the balance of principal I 
and interest secured by the agreement became at once dm and 
payable and he therefore declared the whole of the principal and I 
interest due and payable forthwith.

The plaintiff is entitled to judgment for the whole amount o: I 
the principal money and interest payable under the agreement I
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the 1st day of March, 1912, in respect of the Westborne lands 1912
and $19,500 to be deducted in respect of the mortgage. If the -----
parties cannot agree upon the computation of this amount the Bergman 
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entitled to the costs of the action.

Judgment for plaintiff.
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NICHOLSON v. McKALE.
Quebec Court of Review, Tellier, De Lorimier and Dunlop, JJ. 

January 19, 1912.
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1. Bills and notes (glUB—60)—Liability of endorser — Witness
GUARANTEEING PAYMENT—“AVAL.”

Where one who has witnessed the signatures to a promissory note 
signs a guarantee of the payment thereof, upon the baek of the note, 
and adds, after his signature, the word “witness,” his signature is 
complete before the addition of the word “witness." which is thus 
mere surplusage, and he is liable as an “aval" upon the note.

2. Hii.ls and notes (fi III R 2—66)—Liability of party placing name
OX BACK OF NOTE BEFORE DELIVERY.

I11 Quebec, one who puts his name on the back of a note before its 
delivery or endorsement by the payee is an endorser “pour aval,” and 
is liable without notice of protest or dishonour.

[Paterson v. Pain. 1 L.C.R. 219; Merrit v. Lynch, It L.C.J. 276; 
Panneau v. Ouellette. M. Conil. R. 69: \arbonnc v. Tétreau, 9 L.C. 
J. 80. ami Pratt V. 1 facDougall, 12 L.C..T. 24.'t, referred to.]

3. Evidence (9 II K—318)—Test as to burden of proof—Negotiable in­
struments.

The true test to decide upon whom the burden of proof rests in an 
action on negotiable paper is to ask the question, which party would 
succeed if no further proof were adduced?

4. Evidence (9 IIK—318)—Burden of proof in action ox negotiable
INSTW III NT.

In an action on a negotiable instrument n plea of general denial 
by an endorser puts the plaintiff to the proof only that the defendant 
signed his name, the burden of proof is upon the defendant if lie wish 
to shew that his signature was intended only in the capacity of a 
witness.

5. Evidence (9 II E7—186)—Shifting of burden of proof in action on
NEGOTIABLE INSTRUMENT OX PROVING FRAUD—VALUE IN GOOD

A party suing on a negotiable instrument need not allege, nor at 
the outset prove, that he gave consideration, or is a holder in due 
course since these presumptions are in his favour; but, if fraud or 
illegality Ik* shewn, the burden is shifted, and he must shew that, 
subsequently to such fraud or illegality, he gave value in good faith.

fTatam V. HasUtr, 23 Q.B.D. 345, specially referred to. Sec also 
Phipson on Evidence, 6th ed., 24.]

6. Evidence (9 II El—145)—Prehumptiox as to descriptive term fol­
lowing NAME OX NEGOTIABLE INSTRUMENT.

If the name of the maker, payee or an endorser of n negotiable in-
trament u* followed bv words Indicating .i representative capacity, 

they are generally considered merely descriptio perttvnir, ami as such 
are immaterial.

[See Encyclopedia of Pleading and Practice, sec. V., Negotiable In­
struments, at pp. 50 and 471.]

QUE.
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7. Rills and notes (8 III B 3—70)—Restrictive endorsement—Liai
IT Y or ENDORSER WHO SIGNS IN REPRESENTATIVE CAPACITY lit r 
KAILS TO RESTRICT THE ENDORSATION.

Signing it negotiulile instrument in a representative or descripii.v 
character does not per sc exempt from personal liability; to 
personal liability an imlivicinal must sign in such a way as absolu!■ 
to negative bis jM-rsonal liability, ami if. tbrough carelessness or of. 
wise, be fail to do this, be must pay the penalty by being held |iei - -n- 
ally liable.

f W'akvfichl v. 1 leseamlcr. 17 T.L.R. 217. referred to. See also Fa I 
bridge on Ranking and Rills of Exchange, p. 471 et sry.]

Appeal by way of review from the judgment of the Superior 
Court, Laurendeau, J., delivered on the 20th of September, It) 10.

The judgment appealed from was reversed, DeLorimier, .1,, 
dissenting.

Casgrain, Mitchell, McDougall tfc Creelman, for the plaintiff.
A. Mackay, for the defendant.

Montreal, January 10, 1012.

The opinion of the majority of the Court was delivered by 
Dunlop, J.:—The plaintiff, the holder of five promissory nolo, 
sued the defendant, the alleged indorser of the notes, for the sum 
of $131.30, amount of the same, inclusive of interest. The de­
fendant pleaded a general denial in law and in fact. At the trial 
no evidence was adduced, either by the plaintiff or the defendant, 
and the plaintiff asked for judgment on the pleadings and exhibit*.

The judgment inscribed for review’ dismissed the action with 
costs.

The notes in question, which are found in the record, are all 
payable to the order of the Munro & McIntosh Carriage Company. 
Limited, three of them being made by one Jus. Tabach, and his 
signature witnessed by one ('has. McKaie. The tw’o others are 
made by one J. C. Campbell and witnessed by the same witness.

On the back of all the notes appear the words: “For value 
received I guarantee the payment of the within notes and hereby 
waive notice of non-payment thereof,” and underneath, the -12- 
nature of the prisent defendant, J. McKaie, follow’d! by the word 
“witness.”

I am of opinion that the learned Judge erred in dismissing I he 
action, and that the defendant McKaie should lie held liable u|x>n 
the notes, for the following reasons :—

1. MeKale’s indorsation is complete before the word “witness" 
appears. It is only words which come before a signature which 
can limit or restrict the liability thereupon: Bills of Exchange 
Act, sec. 08. The word “witness” could Ik* validly struck out 
by a subsequent indorser, as mere surplusage or description, with­
out in any way acting improperly. When McKaie finished writing 
his signature the indorsation was complete, and he could not nega­
tive his liability on the note by merely adding “witness."
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The defendant is an “aval" upon the note. The suretyship QÜE- 
undertaken by the defendant results in this ease, not only from 
the law, but from the specific guarantee contained on the back of 1912 
the note and to which McKale immediately subscribed. It is 
idle for him to urge that he signed as a witness only, when he could Nicholson 
so easily have negatived his special guarantee by striking out the McKail. 
particular words on the note—and, in that case, he would have 
been liable only as an indorser, and have been entitled to notice of Dunlop‘Jl 
protest. He waived this latter privilege knowingly, therefore.
It is impossible to presume that he did not know what he was 
signing.

Robinson v. Maun, 31 Can. 8.C.H. 484, is the leading case in 
Canada on this doctrine of "aval.” Under sec. 50 (131 of the 
present Act) of the Hills of Exchange Act, 1890, a “person who 
indorses a promissory note, not indorsed by the payee, may be 
liable as an indorser to the latter.”

In (Jueliec, one who puts his name on the back of a note 
before its delivery or indorsement by the payee is an indorser 
“pour aval," and is liable without notice of protest or dishonour:
Pata.son v. Pain, 1 L.C.R. 219; Merritt v. Lynch, 3 L.( 270;
Par »au v. Ouellette, Montreal Cond. It. 09; Xarbonnc v. Tcircau,
9 L.C.J. SO; Latour y. Gauthier, 2 L.C.L.J. 109; Pratt v. Mac- 
Uougall, 12 L.C.J. 243.

The word “witness” is meaningless in the present case. How 
can this word have any application or weight when the signature 
to which it is affixed witnesses nothing? Words must be taken 
to have a meaning, and the person who uses them must have 
intended them to serve some purpose. In this ease there is 

; nothing to witness. McKale cannot witness subsequent indorse­
ments because the law presumes indorsements to be made in the 
ord« r in which they appear : see. 0f>, Hills of Exchange Act. Nor 
can he be a witness to the maker's signatures, since these are 
already witnessed, and, moreover, because of the special contract 
of suretyship intervening between the signatures upon the face 

\ of the note and Me Kale's signature. What then does McKale 
witness? Nothing—and the word “witness” is destroyed and re- 

| dlived to a meaningless surplusage by the lack of something to be 
I witnessed.

The construction most favourable to the validity of the bill 
I must be adopted. This is the principle enunciated by sec. 52, 
jj par. 2, of the Hills of Exchange Act, referring to bills signed in a 
| representative capacity. It is applicable here, and the lower 
I Court has erred in adopting a construction unfavourable to the 
I validity of the bill, without doing justice to the parties. For 
I should the notes be held valid, and McKale eondenmc iv the 
I value thereof, he has his recourse against makers, who are respons- 
1 ible to him. A construction favourable to the validity of the note 
I will not work injustice upon the defendant. Section 52 is very

38
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wide, and breathes a principle of equity which our Courts should 
not be loath to adopt when the interests of justice are served 
thereby.

In the next place, the burden of proof was upon the defendant.
The law presumes the holder of a bill to be primd facie a holder 

in due course : sec. 58, Bills of Exchange Act, p. 2. The plaintiff 
is a holder, inasmuch as the last indorsement is in blank: sec. 21, 
pp. 3 and 1, sub. (g), of Bills of Exchange Act. So far as he is 
concerned, therefore, he has made proof by these legal presump­
tions that he is a holder in due course.

By sec. 133, sub. (e), the indorser is precluded from denying, 
to a subsequent indorsee, that the bill was, at the time of his in­
dorsement, a valid and subsisting bill, and that he then had a good 
title thereto.

Having shifted the burden to the defendant—has the latter 
discharged that burden? The plaintiff says that he has not. 
The true test to decide upon whom the burden rests is to ask the 
question—which party would succeed if no further proof were 
adduced?

The plaintiff having made out a primd facie case, it was for 
the defendant to rebut the presumptions against him and shew 
that the plaintiff was not holder in due course, and thus escape 
the estoppel provided by the article. Again, by his plea of general 
denial he does not put the plaintiff upon proof beyond the mere 
fact that the defendant signed his name. The burden of proof 
is upon the defendant if he wishes to shew that his signature is 
not his, or that he is a mere witness.

The matter may be summed up as follows: The word ‘ wit­
ness,” if of any avail, merely creates a presumption of fact that 
the defendant signed otherwise than as an indorser. This pre­
sumption of fact is destroyed and annulled by the equal presump­
tion of fact resulting from the fact that there was nothing to wit­
ness. The one meets and defeats the other, so that we are left 
with the legal presumption establishing the defendant's liability.

Thus, a party suing on a bill of exchange need not allege, nor 
at the outset prove, that he gave considération, or is a habit r in 
due course, since these presumptions are in his favour: but if 
fraud or illegality be shewn, the burden is shifted, and he must 
shew that subsequently to such fraud, etc., he gave value in g<Mnl 
faith: Tatam v. llaslar, 23 Q.B.D. 345; Phipson “Law of Kvi- 
dence,” at p. 24.

Signing in a representative or descriptive character i»r h 
does not exempt from personal liability. “But the mere addition 
to his signature of words describing him as an agent or as tilling 
a representative character does not exempt him (the indorser» 
from personal liability:” sec. 52, Bills of Exchange Act, last 
part, p. 1.
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It is not merely, as has been sometimes asserted, a question 
of iK-rsonal liability attaching through a representative act. 
The cases go further in holding that, to escape personal liability, 
a person must clearly designate his intention of not being personall y 
liable upon the note. A mere description, therefore, of the signer 
as other than he really is will not free him. McKale, in the prese nt 
case, toe)k no pains to limit his personal liability, as he might 
easily have done by writing over his signature, say, “without 
personal recourse.” This means of negativing liability is provided 
for by sec. 34 of the Act. Thus, in the case of Wakefield v. Alex­
ander, 17 T.L.R. 217, it was held that one who is not the holder 
of a bill, but who simply puts his name on the back of it, anel is 
only a ejuasi-inelorser, may limit his liability by writing sans 
recours above his signature. It was very simple anel would have 
completely liberateel him. We can only infer that the absence of 
such an expression of intention indicates the true- character of the 
transaction, namely, that McKale* is personally liable anel knew 
it at the time, because we cannot presume he meant to negative 
liability anel, through ignorance, failed to do so.
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Reasoning liy analogy from the numerous decision» holding 
persons in a representative capacity, such as officials of a company, 
we find that the true test appears to be, the individual must 
sign in such a way as to absolutely negative his personal liability, 
and if, through carelessness or otherwise, he fails to do this, he 
must pay the penalty by living held personally liable.

We refer to the very full discussion of this ipieslion in Mnr- 
larrn •Hills, Notes and Che<|ttcs." 4th ed„ 190(1, at pp. Hill, I 

See also Paleonbridge on Hanking and Hills of Exchange, pp, 
471 (/««,.]

It is obvious that a person who signs and adds mere words of 
description to his name assumes even a greater degree of liability 
than one who signs in a representative capacity only. These 
words, the descriplio ptnnntr, may he disregarded and taken of 
no account by a plaintiff. See Encyclopedia of Pleading and 
Practice, p. 50, verlio Negotiable Instruments. Deter ipi in per­
son® If the name of the payee in the laxly of the note is followial 
hi words indicating a representative capacity, they are generally 
considered merely dctcriplio person®, and as suc h arc immaterial, 
and the payee may declare upon the note in his own name, as 
where the words ‘manager,- ‘executor’ or ‘administrator,’ ‘agent,’ 
‘president,' ar the like, follows the name of the payee; and being 
immaterial, if such description is added to the name of the plaintiff 
it may lie disregarded as surplusage and will not prevent a recovery 
in his individual capacity.” Again, at p. 4118: (Instruments 
executed by an agent)—“in an action on an instrument executed 

I lu an agent, the declaration need not notice the agency; it may
aver that the defendant executed the instrument himself . .

hi—-' u.l.ic.
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QUE I am of opinion that this action is upon all fours with this
C. R.
1913

authority. McKale’s liability on the notes is alleged, and we 
are not bound to notice his dcscriptio persona. It was for him to 
shew how he is not liable: Fraser v. Spojford, 5 Black Ind. 207;

N ICIIOI.HON

MvK xi.k.
Moore v. McLure, 8 Hem. N.Y. 557. Again, at p. 471: \n
addition to the maker's name which has no legal effect, need not 
be noticed.” (See footnote 1.) See Fairchild v. Grand Gulf

Dunlop, J. Bank, 5 How. Miss. 597; Biggs v. Andrews, 5 How. Miss. 507; 
Graham v. Fahnestock, 8 Alab. 028.

In Rhode Island the signature of “D.T.L.,” with the added 
words “correspondent for E. J. K. & Co.,” was held to bind the 
signor, the additional words being regarded as mere descript to 
persona.

Had Mclxale added such words as the following, “steno­
grapher,” “clerk,” “amanuensis,” to his signature, could his non­
liability be urged? What greater meaning does the word witness 
convey in the present instance? It is a mere descriptio persona. 
and may be disregarded by the holder of the note, as it might 
equally lie stricken out by him. The signature on the backs of tin- 
notes is either a valid indorsement, or was placed there in error. 
The error is due to the defendant, who could easily have protected 
himself, and he should not be allowed to profit, at the expciM of 
the plaintiff, from something which is due to his own fault. Tin 
doctrine that he is estopped from denying liability by reason of 
his own carelessness should be applied: Ewart, “Estoppel."' pp. 
103 et seq.

After a careful consideration of this case, I am of opinion 
that there is error in the judgment of the Superior Court dismissing 
the plaintiff's action with costs, and that it should be re\« rsi-d. 
the plea of the defendant dismissed, and the plaintiff’s action 
maintained for the full amount sued for, and that the defendant 
should be condemned to pay costs in both Courts.

Appeal allowed and action maintained.

ONT. PUKULSKI v. JARDINE.

D.C.
1912

PERRYMAN v. JARDINE.
Ontario Divisional Court. Boyd, ('., Latch font, anil Middleton. .77,

April 2. 1912.
April 25. 1. CORPORATIONS AND COMPANIES (8 IV (15—137)—LIABILITY OF UIKKCTOtl 

for WA0E8—Bona hiie attempt to collect from company—Vov 
IUTION PRECEDENT—2 Ci BO. V. < 11. 31. SEC. 1)0.

In nil notion against tin* director» of a company for wag* -, undo 
section 1)4 of the Ontario Companies Act, 7 Edxv. VII. oh. M <•** 
now 2 CJeo. V. oh. 31, nee. 1)U). it must In- shewn that there ha- leen j 
boni fide attempt to collect the amount of the judgment from the con; 
panv. ami that a bon i fide return lias lieen made that there i- nothing 
in the shape of asset* of the company to satisfy it. a men i irmil 1 
colourable, or illusory return is not sufficient.

[Ilfracombe It. Co. V. Devon and Somerset It. Co., L.lt. - ‘ !' l' l 
Moore v. Kirkland. 5 U.C.C.F. 452; Jenkin» v. Wilcock, 11 1 « ' P 
505; Brice v. Munro, 12 A.It. 4-53, folloxxed; drills v. Farah. 21 0.L.R 1 
457. distinguished.]
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2. Corporations AND comi»Ax Iks ( g IV G 5—137 ) —Liability of untie-
TOBK FOR WAGES—WRIT Ol EXECUTION—HEAD OF Kiel:—2 fiF.O. V.
CH. 31, SEC. 90.

In nil action against the directors of a company for wages. under 
section 94 of the Ontario Com pa nies Act. 7 Edw. VII. ch. 34 (ace 
ni w 2 Geo. V. ch. 31, see. 9(11. owing hy the company, it i* sulllcielit 
if the execution against the company under the judgment first ob­
tained against it. has been directed to the slierilf of the county where 
Hie venue is laid, or of the county where the head olliee of the «■om- 
pany is situated.

fXiso» V. liromiloir, ] if. & X. 40.'». and /frier v. Minim. 12 A.It. 453, 
followed.]

3. Kxkcttion (§1—2)—Two writs—Sheriff of county where head
OFFICE AND WHERE OPERATIONS CARRIED OX- COST OF LATTER.

Where, in an action against a mining company for wages, two 
execution» lune lieen Issued, the one to the sheriff of the county where 
tin- head office of the company is situated, and the other t" the sheriff 
of the county where the company carries on its husine-s. the costs of 
the latter execution will lie disallowed in a subsequent action against 
the directors of the company for the wages, under see. 94 <>f the On­
tario Companies Act, 7 Edw. VII. ch. 34 (see now 2 Geo. V. ch. 31, 
see. 90).

[Marquis of Salisbury v. It ay, S C.H.X.8. 193. and hi r< Long, Ex p. 
C ml de ford, 20 Q.lt.l). 316, referred to.]

4. Evidence (8 IV 1)—409«)—Action aiiaixst iurectohs \nxual state­
ment to Government—Proof of wiio are directors.

In an action against the directors of a company for wages, under 
section 94, of the Ontario Companies Act, 7 Edw. VII. eh. 34 (<ee now 
2 Geo. V. ch. 31. sec. 90), a certified copy of the last annual statement 
to the Government of the affairs of the company, shewing that the 
defendants were then directors, and the mimite-lmok of the company, 
shewing that the directorate lias not aims* been changed, is sufficient 
proof that the defendants are directors of the company.

5. Corporations and companies IVG fl—137)—Allowance for travel­
ling EXPENSES OF SERVANT—WAGES—-CLAIM AGAINST DIRECTORS—
2 Geo. V. ch. 31, sec. 96.

An allowance for travelling expenses can Is* recovered in an action 
against the directors of a company under see. 94. of the Ontario Com­
panies Act, 7 Edw. VII. eh. 34 (see now 2 Geo. V. ch. 31. sec. 961. as a 
part of the wages for which the directors are personally liable on 
(lie company's default, where the employee was entitled under his con­
tract of employment to have his travelling expenses added to the fixed

6. ColiVORATlOXS AND COMPANIES (§VII>—338) —WINDING-VP AfT—Rk*
TURN OF SHERIFF TO WRIT ISSUED BEFORE WINDING-UP ORDER—
R.8.C. 1906. cil. 144. sec. 22.

22 of the Winding-up Art. R.S.C.. eh. 144. providing that “after 
the winding-up order is made, no suit, action, or other proceeding shall 
!*■ proceeded with or commenced against the company, doe* not pre­
vent a sheriff from making a return of nulla bon i to a writ of exi*eu- 
tion issued prior to the winding-up order.

Appeals by the defendants and cross-appeals by the plain­
tiffs from judgments of Denton, Jun. Co. C.J., in actions in the 
County Court of the County of York.

The actions were brought against the defendants, as directors 
of tli Boyd-Gordon Mining Company Limited, to recover the 
amounts of unsatisfied judgments obtained hy the plaintiffs

ONT.

D. C. 
1912

Statement
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ONT. against the company for wages, in enforcement of the r rht
D q given by sec. 94 of the Ontario Companies Act, 1907 (7 Y. hv.
1912 VII. ch. 34
----  The judgments appealed from were in favour of the plain-

Pvkulski except as to the costs of a second writ of execution, which
Jardine, were disallowed. The cross-appeals were from this disallowance.

The appeals and cross-appeals were dismissed.Argument
E. II. Hgckman, K.C., for the defendants argued that the 

actions, being brought under the statute, must be confined 
strictly within its limits, and submitted that, as the effect of 
the order, under the Winding-up Act, was to stay all proceedings 
against the company, the plaintiffs must fail, the order having 
been made before the executions against the company wer re­
turned. The return must speak from the date when it was made; 
and on the 20th October, 1911. when the return was made to the 
Pukulski writ, the goods were in the custody of the law 
Churchill’s Law of Sheriffs, 2nd cd., p. 347. The return of 
nulla bona to the writ was improper, as there were good< and 
the return should have stated the circumstances : ‘Wright v. 
La in son (1837), 2 M. & W. 739; Warmoll v. Young (182* .5 
H. & C. 660; Grills v. F a rah (1910), 21 O.L.R. 457. If it were 
possible to make a return at all, it should have been a sp al 
one : but, after the winding-up order, the Sheriff was not in a 
position to take any step whatever, even to make a return, as that 
would be “proceeding with a proceeding” within the miming 
of see. 22 of the Winding-up Act, R.S.C. 1906, eh. 144. The 
directors are still officers of the company, and ns guarantors in 
respect of wages are only liable after the company has failed to 
pay. Nor has it been proved that the defendants arc directors. 
This is not proved by the (iovernment return of December. 1 1 
and the minute-book produced is not evidence under sec. 110 of 
the Companies Act. In any ease, that part of the claim which is 
for travelling expenses and hoard should be disallowed.

J. F. MacGregor, for the plaintiffs, argued that tb ooks 
kept, under sec. 113 of the Companies Act were sufficient prim 
facie evidence that the defendants were directors of the com- 
pany, and the onus was on them to shew that they had ceased 
to be so. As to the return by the Sheriff, he referred to Price v 
Monro (1885), 12 A.R. 453, per Ilagarty, C.J.O., at p. 461 The 
evidence shews that reasonable efforts were made by the sheriff 
to find assets, and that his return was justified by tin* facts. 
Grills v. Far ah is a quite different case from the present. • the 
action was under different provisions from those here in ques­
tion. The following eases were also referred to: GnffoM v. 
Wood gale (1809), 11 East 297, cited in Avril v. Mordant KM . 
3 L.J.X.S. K.B. 148; Goubot v. Dc Crouy (1833). 1 C A M 
772. The costs of both executions should have been allowed.
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Illft kman, in reply.
April 25. Boyd, C. :—The liability of the directors of a com­

pany to pay one year’s wages of the labourers and servants there­
of for services performed while they were directors, requires as a 
preliminary requisite that an execution against the company is to 
be returned unsatisfied in whole or in part. This is the same 
form of words which has frequently been the subject of judicial 
exposition in various company Acts in respect to creditors and 
shareholders, c.g., the Railway Act, C.S.C. 1859. ch. 60, see. 80.

The conclusion not now to be controverted is, that it is 
enough to satisfy the statute if a bond fide attempt has been 
made to collect the amount of the judgment from the company, 
ami that a bond fide return lias been made that there is nothing 
in the shape of assets of the company to satisfy it: Brice v. 
Minno, 12 A.R. 453, at pp. 404 and 408.

It is also sufficient if the writ of execution he directed to the 
Sheriff of the county where the venue is laid, or the county 
where the head office of the company is situated, and it lie duly 
returned by him that the company has not any goods or chattels 
in his bailiwick: .Vi.roa v. Broivnlow (1850), 1 II. & X. 405; 
Ji tiki ns v. Wikock (1802), 11 C.P. 505. The writ having been 
issued to the Sheriff, he is hound to return it, and it is not shewn 
that the return in this ease is untrue. On the contrary, it ap­
pears that he has done all that the law requires. As expressed 
by Wfiles, J.. in Ilfracombe A'.IV. Co. v. Devon and Somerset 
RAW ('o. (1866), L.R. 2 C.’P. 15, it must be shewn that “reason­
able efforts have been made to discover property of the com­
pany which could be made available to satisfy the judgment,” 
and this has been affirmatively established. The proceedings 
(prior to the date when the winding-up of the company began ) 
upon the execution were neither formal, illusory, nor fraudu­
lent, and were taken for the purposes of, if possible, obtaining 
satisfaction of the judgment, and not merely to give colour to the 
statutory action against the directors. The writ was returned 
unsatisfied because no effects could be found available to the 
plaintiffs under it. The tests suggested by Moore v. Kirkland 
(18501, 5 C.P. 452, and Jenkins v. Wilcock, already cited, have 
been complied with, and in this essential point the case is very 
different from Grills v. Farali, 21 O.L.R. 4.57, where a merely 
formal return of nulla bona was directed and procured by the 
plaintiff himself.

The winding-up order effectually removes any possible 
assets, whether goods or lands, from the operation of an execu­
tion. hut it does not otherwise interfere with the right of 

I the plaintiffs to proceed against the directors for the recovery 
I of the claims which could not be levied out of any discoverable 
I goods or chattels up to the time of the return.

ONT
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The remedy of servants by way of preferential claims ximl-r 
the Winding-up Act is limited to three months’ wages (R.sr 
1906, eh. 144, sec. 70) ; but they arc not obliged to look to r 
wait for some possible relief to this extent under the Domini u 
statute: they may well resort to the more favourable provisions 
of the Ontario enactment: Mackenzie v. Sligo and Shannon //.IV. 
('o. (1854), 4 E. & 1$. 119, and l*almer v. Justice Assuran t 
Society (1856), 6 K. & H. 1015.

It is argued that the prohibitions of the Winding-up A t 
forbid the acts of the Sheriff in making his return of what lie 
had previously done, because of the winding-up order of the 
29th September, 1911—his return being dated the 19th October, 
1911. The writ issued and was received by the Sheriff on the 
12th September; he could discover nothing to be seized up to 
the 29th September; and this is the information which is emn- 
municated by his return. That return is not a proceeding 
against the insolvent company, within the meaning of the Art.

Sections 22 and 2d are to be read together to ascertain their 
true scope. Section 22 enacts that, “after the winding-up 
order is made, no suit, action or other proceeding shall be pro­
ceeded with or commenced against the company, except with 
the leave of the Court and subject to such terms as the Court 
imposes.” Section 2d is: “Every attachment, sequestration, <lis- 
tress or execution put in force against the estate or effects of the 
company after the making of the winding-np order shall hi* 
void.”

The former section is evidently to apply to proceedings 
prior to and with a view to some judgment, and does not relate 
to “executions,” which arc named in the next section: and this 
section relates to things to be enforced against property. Mi«-h 

as “executions” and the like, of a final, and “distress” and the 
like, of a preliminary nature. It relates, however, to these liv­
ing “put in force” against the property of the company. This 
Sheriff's “return” of the execution is merely an intimation that 
it has not been and cannot be “put in force,” and that it is and 
has proved to be abortive, it is not within the mischief to lie 
avoided, and not within the language of the Act.

Apart from these two main contentions, others were urged 
before us which my brother Middleton has dealt with and dis­
posed of, and I need not go over the same ground, as I ntrree 
with his conclusions.

The judgment is right and should be affirmed, with costs in 
both cases.

Middleton, J. :—These actions were brought by workmen 
against the defendants as directors of the Boyd-Gordon Min­
ing Company Limited, under sec. 94 of the Ontario Companies 
Act. This section is as follows: “The directors of the company
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shall he jointly and severally liable to the labourers, servants, 
and apprentices thereof for all debts not exceeding one year’s 
wages due for services performed for the company while they 
arc such directors respectively; hut no director shall he liable 
to an action therefor, unless the company has been sued therefor 
within one year after the debt became due. nor unless such 
director is sued therefor within one year from the time when he 
ceased to he such director, nor before an execution against the 
company has been returned unsatisfied in whole or in part ; and 
the amount due on such execution shall be the amount recover­
able with costs against the directors.”

Apart from some minor matters, the main contention of the 
defendants is based upon the fact that, before the executions 
against the company were returned, a winding-up order under 
the Dominion Act had been pronounced. It is said that the 
effect of this order was to stay all proceedings against the com­
pany. and that, therefore, the returns to the executions made 
after the winding-up are null and void.

The question so raised is of importance, as, if the defendants’ 
argument is well founded, the effect of the winding-up order 
is materially to diminish the right of wage-earners and the 
liability of directors; because, under the Ontario statute, the 
directors are liable to the extent of one year's wages, while, 
under the Dominion Winding-up Act, the wage-earner is en­
titled only to a preference for his unpaid wages not exceeding 
the arrears which have accrued during the three months next 
previous to the date of the winding-up order: R.S.C. 1906, eh. 
144. sec. 70. The question is also of importance because, in 
many cases, the entire assets of tin» company in liquidation are 
taken by debenture-holders ; and. if the contention is well 
founded, the directors, by reason of the winding-up order, may 
altogether escape this statutory liability.

Before considering the validity of this argument and the 
other questions raised, it is desirable to set out the facts proved 
at the trial, at length.

The Boyd-Gordon Mining Company has its head office at 
Toronto. It conducted mining operations in the district of 
Xipissing. On the lltli September, 1911, Pukulski recovered 

nt against the company for $157.06, wages earned during 
the months of June, July, and August, 1911. and $22.04 taxed 
costs, in addition to the costs of execution. Upon the same day 
writs «if execution against goods and lands were issued to the 
Sheriff of Toronto, and on the following day these were placed 
in the hands of the Sheriff for execution. Contemporaneously, 
an execution was issued directed to the Sheriff of Xipissing. 
This was placed in the hands of that Sheriff on the 15th Sep­
tember.

ONT.

79
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On the 10th September, the company made an assignment 
for the benefit of its creditors ; and on the 20th September an 
order was made for the winding-up of the company under the 
Dominion Act.

In order that the conditions precedent prescribed by the 
statute might be complied with, the plaintiffs’ solicitor requested 
the Sheriffs to return these writs of execution, and they wi re 
respectively returned unsatisfied. The endorsement upon the 
writ to the Sheriff of Toronto was : “Nulla bona. The answer 
of Fred. Mowat, Sheriff.” The return upon the Nipissing writ 
was: “Returned unsatisfied. II. Varin, Sheriff.” Thereupon 
this action was brought.

The contention of the defendants is, that the returns made 
to the writs are void, because, by sec. 22 of the Winding-up Act, 
it is provided that, “after the winding-up order is made, no 
suit, action or other proceeding shall lie proceeded with or com 
menced against the company, except with the leave of the fount 
and subject to such terms as the Court imposes;” and by sec 
2)1 it is provided that “every attachment, sequestration, distress 
or execution put in force against the estate or effects of the com­
pany after the making of the winding-up order shall be void."

The cases collected by Mr. Justice Riddell in Grills v. Fa rah, 
21 O.L.R. 457, arc relied upon as shewing that it is open to the 
defendants to attack the return in a proceeding such as this 
That action, and the cases there cited, were not proceedings 
under the same provision of the Ontario Companies Act, lmt 
were under the provision which enables a creditor of the com­
pany to reach the unpaid capital by proceeding against the indi­
vidual shareholders—analogous to sci. fa. Before these proceed­
ings can be taken, it must be shewn that an execution against 
the company 1ms been returned unsatisfied. Moore v. Kiri,land, 
5 n e l* 152, and nkint v. Wilcox, 11 [ 
determine that what the statute requires is not a return pro 
forma, but a return after due diligence to realise the amount out 
of the effects of the company. As it is put by Draper, in 
the latter case : “It is not, to be sure, a mere illusory formal 
proceeding, to give colour to proceedings against a shareholder."

Brice v. Munro, 12 A.R. 45:1, establishes that all that is 
required is, that the execution should be issued to the Sheriff 
of the county in which the head office of the company is.

Upon the facts in this case, it is quite clear that the return 
to the execution was not a mere colourable and illusory return, 
and that the Sheriff had exercised due diligence to find assets I 
within his shrievalty. Upon the hearing it was not shewn that I 
there were any assets which could have been taken under ■ veu- I 
tion. At present it seems to me that the onus was upon the I 
defendants, but the plaintiffs have assumed that it was for them I

~



15 D.LR. 5 D.L.R.1 Pukulski v. Jardine. 2411

assignm. m 
itember nn 
under the

ed by the 
r requested 
they were 
upon the 

i'he answer

Then

urns 
ng up
i Hindi'. ' h 
itli or i » ; i
f the ( 
ind h.\ •
Oil. I 1 : VS

I 1)1* VII !

V. /•'./

apen to the 
ich as this, 
proceedings 
*s Act, but 
)f the com* 
ist the indi- 
ise proceed- 
ion against 
’. Kirkland,
. 505. Iwth 
return pro 
amount out 
ter, CM., in 
tory formal 
areholder.” 
all that is 
the Sheriff 

’ is.
, the return 
wry return, 

find assets 
shewn that 
nder execu­
te upon the 
as for them

to do more than put in the return ; and, if they rightly assumed 
the onus, they have abundantly discharged it.

Then, does the Dominion Act quoted prevent the making of 
the return after the winding-up ? I think clearly not. That 
statute aims at the ratable distribution of the assets of the com­
pany among its creditors ; and so the winding-up supersedes the 
executions and prevents the creditor from further prosecuting 
his execution against the assets of the company. The Sheriff 
would then be justified in returning the execution unsatisfied. 
He is not by the Ontario Act required to make a return nulla 
bona: and I think it would be sufficient if he made a special 
return, stating: “I return the writ unsatisfied, because 1 am 
unable to take the assets of the company within my bailiwick in 
execution, by reason of the making of an order under the 
Dominion Winding-up Act for the winding-up of the company.” 
This cannot be regarded as a “proceeding with the writ against 
the company,” which is the thing prohibited by the statute. 
The Ontario statute, which imposes this liability upon the direc­
tors of the company, seeks to protect them from vexatious pro­
ceedings while the company has assets to which the creditor may 
resort. As soon ns these assets are withdrawn from and ren­
dered unavailable to the process of the wage-earner, and the 
Sheriff certifies that there are no assets which he can take, the 
obstacle is removed and the wage-earner is free to enforce his 
remedy.

It is argued that the plaintiff has not proved that the defen­
dants are directors of the company. He has put in a certified 
copy of the last Government return, which shews that the de­
fendants were then directors; and he has produced the minute- 
book of the company from the custody of the liquidator, these 
minutes shewing that the directorate has not since been changed. 
This appears to be sufficient.

Two minor questions were argued lie fore us. It was said 
that an allowance for travelling expenses did not come within 
the statute. We thought it did.

Then the plaintiff complained that lie had not been allowed 
the costs of the second writ of execution, and cross-appealed 
with reference to it. We think the Judge was right in disallow­
ing these. See Marquis of Salisbury v. Kay (1860), 8 C.B. N.S. 
1911; and In re Long, Ex p. Cuddtford (1888), 20 Q.B.D. 316.

Both appeals should be dismissed. The defendants should 
pay the eosts, less $5 allowed in respect of the cross-appeal.

The facts in the Perryman case arc substantially similar, 
and the same order will be made in it.

Lat< hford, J. : I agree.
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THE KING v. COMEAU.
\ it va Scotia Supreme Court, tira ham, K.J.. hrysilulr, If asset I amt 

It il chic, JJ. May 10, 1012.

1. Seduction (8 11—7)—Meaning of “character" as used in Chimin w.
Code 1100(1) SEC. 212.

The words "previously chaste character" as used in the Crimii 
Code (1000) see. 212. as to seduction under promise of marriage, 
not necessarily imply that the female shall be “virgo intact a."

2. Evioence i § MI L—000)—What negatives charge ok seduction
A llmling that a woman under the age of 21 years had sexual ini* ! - 

course with the prisoner on a number of occasions in the year loin, 
lie being then over the age of 21 years, negatives a charge of 
t ion under promise of marriage based upon a similar act in the ir 
1911 alleged to have been induced by a promise of marriage.
|/,'. v. Itomaus. lit Can. ( r. ('as. (IS. distinguished; It. v. lMayln"i. 

8 Can. Cr. Cas. 184, at p. 187. approved.]
3. Seduction i 8II—71—Vxdkr from ink of marriage-—Criminal Com 

( 1000) kec. 212.
The promise of marriage referred to in section 212 of Cr. < "de 

must be an absolute promise and not a conditional promis.- 
only to Is* performed in the event of pregnancy happening, or it « II 
lie insufficient to support a charge of seduction under promise of 
marriage.

4. Evidence (| VIII—070)—Admission by accused in Criminal < \si -
—( OHROHOHATIOX.

An admission of the prisoner made on the witness stand and a letter 
written by him saying among other things “I can't marry you n a " 
and making reference to procuring medicine for the girl’s pregnancy 
is corroborative of a charge1 of seduction under promise of marriav

Cask reserved for the consideration of the Supreme ....... .
in bumo, sitting as a Court for Crown Cases Reserved. Tie 
prisoner, Charles Conirau, was eharged before Wallace. Connu 
Court Judge, under section 212 of the Criminal Code, with Inn 
ing unlawfully seduced and had illicit connection with one 
A. It., a female of prev . chaste character, under the an of 
21 years, the prisoner living over the age of 21 years at IIn­
time ami was " The ease reserved was as follow.

The prisoner was charged liefore me under sec. 212 of the Code that 
he did unlawfully seduce and have illicit connection with one A M., a 
female of previously chaste character, under the age of twcnlx on? 
years, under promise of marriage, lie then being over the atm of 
twenty-one years at the time of the seduction anti promise. I acipn'teil 
the prisoner. At the request of the Crown I have granted a rc-'-i v<| 
case upon the following two questions:— •

1. The girl's evidence was, "Ho said that if anything came of If 
would marry me." Is such a conditional promise a "promi- »f 
marriage" within section 212 of the ('ode?

2. The girl admitted that she bail bail illicit intercourse «it the 
accused ten or twelve times in the summer of 1910. This inter* ur*? 
ceased when he left the district in the autumn of 1910. The lir<t 
mention of marriage occurred on his return to the district in March.
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Mill, when, a* llte rnsult < f tin* conditional promise he then made, as N. S. 
set out in the first question herein reserved, the illicit intercourse 
was resumed. During his absence she had lived a virtuous life. Was 
she of “previously chaste character” within the meaning of section 
212 when the conditional promise was given in March, 1911? 'p„R |^,xo

At the request nf counsel for the accused, I also reserve the follow- r.
ing point :— Comkav.

The evidence given in corroboration of the girl’s testimony was as statement

(a) The admission of the accused when on the witness stand, that 
after taking her to a theatre in Halifax, in the month of June, 1911. 
he had had sexual intercourse with her in his room in a hotel where 
they hoth stayed one night.

(ft) A letter written by him in February. 1912, in which lie says 
among other things. “I can’t marry you now,” ami makes some refer­
ence to getting medicine for her.

(<•) In his own evidence he admits that he told her to go and sec 
the doctor and he would pay for it.

9. Was she, by the foregoing evidence "corroborated in some material 
particular by evidence implicating the accused” within the meaning 
of section 1002 of the Code ?

I reserve for the consideration of the Supreme Court in banco, sit­
ting as a Court for Crown Cases Reserved, the three foregoing i|iie<

Section 212 of the Criminal Code of 100(5 reads as follows :
Everyone above the age of twenty-one years is guilty of an indictable 

offence and liable to two years’ imprisonment, who under promise of 
marriage seduces and has illicit connection with an unmarried female 
of previously chaste character and under 21 years of age.

April 2, li)12. A. ('lung, K.C., for tin* Crown : Illicit con- Argument 
neetion. with a promise that if anything came of it. defendant 
would marry is a sufficient promise under sec. 212 of the Code, 
to constitute a promise of marriage: The King v. Romans, Iff 
ran. Cr. (’as. 68; The King v. Lough cal, 8 Can. Cr. Cas. 1X4.
Where a woman lias had illicit connection a number of times 
and then reforms she can become a woman of “previously chaste 
character” within the meaning of the Code. see. 212. Tin 
Ring v. Longliml, 8 Can. Cr. Cas. 184 (supra); The King v.
Romans, Iff Can. Cr. Cas. 68 (supra); ff5 Cvc. 1ffff2 and Iffffff 
note 65): Peoph v. ('lark, ffff Mich. 112; Tremeear’s Criminal 

Code, 2nd ed„ p. 140.
Covert, K.C., for the defendant, contra:- The Michigan 

statute is different from ours and cases decided under that 
statute do not apply : Tropic v. .1/iUspaugh, 11 Mich. 278 ; Th<
R ng \ Lai elle, lo < Jan. ( Jr. (’as. 229, 231 : /'-v. Duryia, 81 
Hun. 390; People \. Van A 1st g to. 144 N.Y.R. 361, 39 WK.R.
34ff: People v. .Vtison, 153 N.Y.R. 90. There must he corrob­
orai ion not only as to the act hut as to the promise of marriage : 
Crankshaw’s ( ’rim. Code, 3rd ed.. p. 186; 25 A. & K. Kncye. of
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Law 244; Armstrong v. People, 75 X.Y.R. .‘$8; Kenyon v. 
People, 84 Am. Dec. 180; Amiri v. State, 68 Am. Dec. 70S.

Clung, K.C., replied.

Drvsdale, J.: It will lie observed that the first mention 
of marriage, or of the conditional promise referred to in tip 
“ease,” occurred in March, 1911, and that illicit intercourse 
had taken place a number of times in 1010. This finding of 
fact, I think, disposes of the case and justified acquittal of the 
charge under the section quoted. When this promise or eoml 
tional promise was made it was not possible to say that the girl 
was then of “previously chaste character.” I agree with the 
New York Court of Appeals in the case of Kenyon \ 7 h- 
People, 26 N.Y. 20.'?, 207, 84 Am. Dec. ISO, where it is said that 
in a statute similar to this “character” as here used means actual 
personal virtue, not reputation.” The woman must be chaste 
in fact. The finding here as to the conduct of the parties in 
1910 to my mind makes it impossible to lav a charge under this 
section in 1911. There ran only be one offence against swell 
a statute, and bearing in mind what occurred in 1910 it was 
not open to the prosecution to allege that in 1911 a girl of 
“previously chaste character” was seduced.

Holding this view it is not necessary to consider the other 
questions submitted and I would affirm the acquittal herein. 
If it were necessary to deal with the conditional promise fourni 
herein by the learned County Court Judge I would say that 
the promise of marriage referred to in the section must be an 
absolute not a conditional promise of marriage only to be per 
formed in the event of pregnancy happening. It was said that 
the Chief Justice of the Court in The King v. Romans (1908 
19 Can. Cr. Cas. 68, decided otherwise, but having examined 
that case 1 may say I do not think so. The promise sued upon 
in that case was an absolute promise, and the remarks of the 
learned Chief Justice must be read, I think, in the light of the 
facts then before him.

Graham, K.J.:—The Judge of the County Court for Hali­
fax has tried without a jury the defendant for seduction under 
promise of marriage and has acquitted the defendant. But he 
has stated a case for the Crown.

The provision is this, sec. 212 of the Criminal Code : “Every­
one a I Hive the age of 21 years is guilty of an indictable offence 

. . . who under the promise of marriage seduces and has 
illicit connection with any unmarried female of previously 
chaste character and under 21 years of age.”

In sec. 213, for seducing female employees the phrase is 
“any woman or girl previously chaste and under the age of 
21 years.”
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Hut I merely refer to it. I do not say now that there is any 
distinction.

I think that the appeal of the Crown should lie dismissed 
because I think that the prosecutrix was not as a fact a person 
of previously chaste character, whatever standard is taken, 
even the more lenient one of some of the States of the American 
Union, as she appears to have had illicit intercourse with the 
defendant on ten or twelve different occasions during the sum­
mer of 1910. In the autumn lie left the district and there was 
no opportunity for illicit intercourse, hut immediately when lie 
returned, in March, 1911, the illicit, intercourse, the subject of 
this prosecution, took place.

The Crown has not made out a case of reform as is con­
templated hv certain of the American decisions and therefore 
the appellation of chaste character was not applicable at that 
time: People v. Squires, 49 Mich. 487.

But I do not wish to conclude myself from holding when a 
case arises what Prendergast, J., in The Kinq v. Louqhccd, 8 
Can. Crim. Cas. 184. at page 187. suggested might lie held, 
namely, that a woman may have been guilty of an act of sexual 
intercourse and subsequently become of chaste character, and 
be the subject of seduction. And lit1 avs:—

Hut there must be :it .ill event* between the two nets of seduction 
Miii'li conduct, nml liehavlour a* to imply reform nml self rehabilitation 
in chawtity.

By a person of chaste character if parliament bad meant in 
the case of a girl virejo iutaeta, it was easy to have said so.

In a recent New York case, People v. Nelson, 1521 N.Y. 90. 94, 
the majority says:—

We think, however, that a woman can l>e seduced hut once, quoting 
;i pa-'.ign from a prévint» judgment of that State. Cool. v. Tin Peo­
ple, 2 T. & C. 401. in which this is said: “The requisition of the 
statute, it is held, relates n<»t to the reputation of the prosecutrix 
hut to her actual condition and requires absolute |»ersonaI chastity. 
It is therefore, impossible that the olfence 1m* twice committed against 
the same female. If she has once consented to nml willingly permitted 
sexual intercourse with herself *he no longer posses*e* that chaste 
character required by the statute n< an essential ingredient of the 
ntfenee.

Now, although this passage is quoted it was not necessary 
in the case of People v. Nelson, 1521 N.Y. 90. to put such an ex­
treme view. If it is intended to repent that view it has to Is» 
qualified in the deeision itself, namely, that the first act of sexual 
intercourse, in order to work a disqualification, from the protec­
tion of the statute, must, be “voluntary” on her part, “and after 

I she is able to understand its nature and comprehend its enorm­
ity": People, v. Nelson, 1521 N.Y. 90 at p. 95.
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These qualifications require such a case to be submitted to 
the jury to say whether the female was of chaste character or 
not. It is not therefore an absolute physical intact ness which 
is required to constitute “chaste character.” And if that lois 
to he submitted to the jury why not the case of a woman who 
has yielded once before but has at the time of the seduction a 
chaste character.

The Legislature is speaking of character, something that 
■may be amended, not a material substance like glass. This pro­
vision covers the case of a widow being seduced. It would not 
he considered very extraordinary to speak of a widow as hav­
ing been seduced twice. Of course it would go to credit.

The moment the notion that the provision is in the ease of 
a girl only for the protection of ririjn intacta is departed from, 
as I think the New York case admits that it must be departed 
from, and that character may be amended, I see no reason for 
bolding that a previous act of illicit intercourse should dis­
qualify a girl from the protection of the provision.

1 think the New York Court of Appeal did not intend to 
overrule one of the previous decisions of that state. It quotes 
one with approval, namely, ('arpenter v. The People, 8 Barbour 
(N.Y.) 602.

In that case. Welles, J., delivering the judgment of the 
Court, dealing with the expression “previous chaste character'’ 
says at p. 608:—

The word “previous” in this connection must lie understoml to 
mean immediately previous, or to refer to a period terminating im­
mediately previous to the commencement of the guilty conduct of the 
defendant. If the female has previously fallen from virtue but ha* 
sul>M'<|ticntly reformed and become chaste there is no doubt hut »li 
may Ik* the subject of the offence declared in the statute.

The Stale v. Carron, 18 Iowa 372, 87 Am. Dec. 401, the 
note is:—

Unmarried female may reform and gain character for chastity 
within the meaning of a provision making the Reduction of a female 
of "previously chaste character” a crime, where she has become un­
chaste by sexual intercourse. Question of previously chaste character 
of prosecutrix is one of fact for jury in a criminal prosecution for 
seduction.

The Court says at p. 375 :—
It is laid down by Mr. Bishop in his most excellent commentaries 

on Criminal Law, vol. 2, sec. 1100, that the meaning of the term 
“previously chaste character" is that she shall possess actual personal 
virtue in distinction from a good reputation. But though she has 
fallen, yet if. ut the time of the seduction, she is reformed, lier cum- it 
within the statute.
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In The People v. Mills, !)4 Mich. 630, where the expression 
was “theretofore chaste” it is said in the judgment at p. 40:—

Under the statutes of many of the States, previous chaste char­
acter in the jarson alleged to have 1h*vii seduced is necessary and 
character under such statutes has been defined to lie not external 
reputation for chastity hut actual personal possession of chastity $ 
yet it has been held that one who falls from virtue but afterwards 
reforms is chaste within the meaning of such a statutory provision: 
Wharton, Grim. Law, 1757: Bishop, Slat. Grimes, sec. 049; Comi. v. 
ilcCloakif, 2 Ponna. Law, J„ 35I ; Wilson v. Stair, 7.'l Ala. ">27 ; Bens• 
line v. State. 70 Tenu. 100; State v. Tim mens, 4 Minn. 32.»; State v. 
Ilrinkhaus, 34 111. 285; Stale v. Canon, 18 Iowa 372; Stale v, Dana, 
A3 Iowa 526.
Then reference is mode to Carpenter v. The People, 8 Bar­

bour (X.Y.) 603, and part of the passage already quoted is 
given. Then a passage from Stale v. Dunn. 53 Iowa 526, where 
eight years before a girl had fallen at 14 years of age, is 
quoted as follows ;—■

If as a child she was indiscreet, immodest or impure she may have 
reformed and become a woman of chaste character. A woman who is 
unchaste may reform and gain a character for chastity within the 
meaning of the statute defining the crime of seduction.
The Court proceeds :—

In Wilson v. State, 73 Ala. 527. it is said that it is not intended 
that the woman who may have at some time fallen cannot lie the 
subject of seduction. That may be 'true ami there may Ik? reformation 
and at the time sla» yields “she may have the virtue of chastity not in 
the high degree of the woman who has not strayed but yet within 
the meaning of the statute entitling her to its protection.”
The Court in tlie Michigan ease said, p. 639 {People v. 

Mills, 94 Mich. 630) :
Glearly the statute under which the charge is made does not ex- 

« hide from its protection a female who may have erred but who has 
reformed and for many years has led a virtuous life, nor can it be 
contended that it includes virgins only within its terms.

I think that in view of these authorities of the country from 
which tliis statutory provision was taken we ought not unneces­
sarily to come to any decision which would preclude us from 
considering them when a ease comes liefore us of the kind 
dealt with in them.

I also wish to add that I express no opinion as to whether 
a conditional promise such as was made in this case comes 
within the provision of the case I have quoted.

The passage in Wharton, sec. 1757, is as follows:—
But if since the prior acts of unchastity she has reformed, she re­

gains the protection of the statute. For it would lie inhuman and 
js-rilous to assume that women once fallen but reformed are to be 
afterwards exposed without redress to a seducer’s art. The policy of 
the law in such cases is to reclaim and guard.
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Russell, J. :—I agree entirely with my brother Graham.

Ritchie, J. :—As to the first question reserved, I cannot <IU. 
tinguish The King v. Romans, 13 Can. Cr. Cas. 68, from 
present case. It is an authority binding upon me, and for ' - 
reason only I answer the first question in the affirmative.

The second question reserved I answer in the negative. It 
is, I think, very obvious that a woman who had sexual inter­
course with a man ten or twelve times in the summer and 
autumn of 1910, which intercourse only ceased when he went 
away, cannot be said to be of “previously chaste character” 
when she again had sexual intercourse with him in March, 1911.

I do not, however, think that a girl must necessarily be a 
virgin to be entitled to the protection of the statute.

What the statute is dealing with is character; otherwis. a 
young girl who goes wrong, quickly repents and is absolutely 
virtuous for the next twenty years, has no “previously chaste 
character,” and she never can acquire such character. I do 
not think the words of the statute properly bear this const na­
tion, and it is not in my opinion the ordinary meaning of the 
words.

As to the remaining point reserved, I am of opinion that 
there was ample evidence in corroboration.

Acquittal affirme!.

THE KING v. JAMES SIDNEY.
Saskntclinran Suprrmr Court, Wctmore, C.J., Xnrlands, Jolmsto . »nw 

l.amont, 77. July 15, 191».

1. Husiiaxd and win: (§ I A 2—10)—Criminal liability of hubbam mu
FAILCKK TO ruOYIDK “ N ECESSA BIER*’ FOB WIFE AND • llll.HK!
Essentials of offence—Can. Cr. Code 1900, sec. 242.

It mint In- established, in order to convict n husband un i 
242 of the Criminal Code, for failing to provide necessaries i i hi* 
wife or children, whereby their death resulted, that the arti-h- nr 
things which, without lawful excuse, he omitted to furnish were n. . - 
snries” within the meaning of such section of the Code, and also tliât 
the death of his wife or cliildrcn followed as a result of his omi* ii 
to provide them.

[ 7’Zie King v. Wilkes, 11 Can. Cr. Cas. 220, and The King v. ) - 
17 Can. Cr. Cas. 474, referred to.]

2. Definitions (8 I—11)—Meaning of “necessaries” as used in ( ax.
Cr. Code 190(1, sec. 242.

“Necessaries” for failing to provide which for his wife or children, 
a husband i- liable under sec. 242 of the Criminal Code, 
things as are essential to preserve life, since such word is not use i in 
its ordinary lngal sense, and what will constitute necessaries must be 
determined in view of the circumstances of each particular c;« •

[/f. v. Brooks, 5 Can. Cr. Cas. 372, approved.]
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3. Husband and wife (8 I A 2—10)—Liability ok husband—Wife vol- SASK.
UNTABILY LEAVING HOME—INSUFFICIENT CLOTHING—iDkaTII FROM _____
freezing—Can. Cb. Code 1900. sec. 242. S. C.

A husband's failure to follow his wife and bring lier back to bis 1912
house, which she left in anger, on a bitterly cold night, and. being ------
thinly clad, was frozen to death, does not render him criminally liable The King 
miller see. 242 of the Crim. Code, for failure to furnish her with “neces- r.
-aries," where he provided a home according to his station in life and James
•applied his wife, who was in possession of all her faculties, with Sidney. 
plenty of warm clothing, and, when she left his home, lie had reason 
to believe that she had gone to a neighbour's but instead she got 
lost on the way.

4. Infants (8 IK—8)—Criminal liability of parent for failure to 
PROVIDE NECESSARIES FOR CHILDREN—CAN. t'R. CODE 1906, SIX'. 242.

A father is not criminally liable under sec. 242 of the Crim. Code 
for failing to provide necessaries for a child ten years of age, who was 
taken by its mother, in anger, from the father's house on a bitterly 
cold night, and who was. with its mother, frozen to death, where the 
father, who had provided a home according to his station in life, had 
reason to believe that the mother and child had gone to a neighbour’s, 
but. instead, they were lost on the way, since the father did not have 
reason to anticipate that the mother would expose the child to such

[ Rex v. Wilke», 12 O.L.H. 204, 11 Can. Cr. Cas. 220, specially re­
ferred to.]

Crown case reserved on the conviction of defendant for Statement 
criminal neglect of his wife and child, whereby their death 
resulted.

1\ E. MacKcmic, for Crown.
T. I). Brown, for accused.

The judgment of the Court was delivered by

La mont, J. :—The accused was charged lie fore my brother umoot.j. 
Brown, sitting with a jury at Saskatoon, on the following 
counts:—

(1) For that he the said James Sidney on or about the ninth day 
<>f January, in the year of our Lord one thousand nine hundred and 
twelve; near Kiggar within the said judicial district of Saskatoon, 
living then and there as parent under a legal duty to provide neees- 
'iiries for Samuel Sidney, a child under the age of sixteen years, did 
unlawfully omit without lawful excuse to do so while such child 
remained a member of his household and the death of such child was 
caused by such omissidn contrary to section numliered 242 of the 
Criminal Code.

(2) For that he the said James Sidney on or about the day and 
near the place aforesaid being then and there under legal duty to 
provide the necessaries for Florence Sidney, his wife, did omit without 
lawful excuse so to do and the death of his said wife was caused by 
siuli omission contrary to sub-section two of section numbered 242 of 
the Criminal Code.

(3) For that he the said James Sidney on or almut the day and 
near the place aforesaid did unlawfully, by omitting to provide 
necessaries for the said Samuel Sidney and Florence Sidney, an act 
17—5 D.L.B.



258 Dominion Law Reports. [5 D.LR

SASK

8. C.
1912

The Kino 

Sidney.

Lemont, J.

which it was then and tliere his duty to do, cause grievous 1><
harm to the said Samuel Sidney and Florence Sidney contrat;
section numbered 284 of the Criminal Code.

On this charge lie was fourni guilty by the jury. After 
verdict was given, the learned trial Judge, on application l>\ 
counsel for the accused, reserved for the consideration of the 
Court cn banc the following question : “Is there any eviiLno 
on which the jury could convict?”

The evidence shews that on January 9th, 1912, Floret...
Sidney, wife of the accused, and Samuel Sidney, his ten .war 
old son, left the accused’■ home under the circumstances ivl ited
below, and were frozen to death on the prairie. The ....... vs
series’’ which counsel for the Crown claims the accused unlaw, 
fully omitted to provide are that he, knowing of their departure 
from his house at a time when the temperature was thirty- 
seven degrees below zero, did not follow them and see that they 
did not suffer death or grievous bodily harm from exposure 
The circumstances under which they left the house were as 
follows :—

The accused was working a farm near Biggar for a man 
named Hart. On the farm was a small house, or shack, in which 
resided the accused, his wife, and seven children, of which tin 
eldest, Rose Sidney, was fifteen years old. At the time in <|iics- 
tion, and for two weeks prior thereto, there was also living with 
them one George Stock, a brother of the accused’s wife The 
house was small, and consisted of but two rooms, the kitchen, 
and one other room in which the accused and family slept. Ow­
ing to the limited accommodation in the house, Mrs. Sidney did 
not relish having her brother residing with her, although she 
said nothing to her brother about it. At that time she \\;i> m 
a pregnant condition, and at such times was given to fits of had 
temper and crankiness and was difficult to get along with. On 
January 9th the accused and George Stock went to Biggar to get 
some supplies for the house. They returned home about I AO in 
the afternoon. The day was exceedingly cold, the tempcnitim* 
being 37 degrees below zero. On arriving home, cold and chilled, 
they went into the house to get warm. The accused said to hi> 
wife, “What have you got hot for us*?” She said, “Who i> 
‘us’?” The accused replied, “George and 1.” She said. “It i> 
only you I have to think about, not George.” Stock then went 
out to the sleigh and carried in his trunk, which they had 
brought with them from town. On seeing the trunk Mrs Sidney 
said there was not room enough in the house for her things and 
the trunk, and if it was going to be in. she was going out for 
the night. She then opened the door and went outside for i 
moment. Coming in, she said to her son Samuel, about ten 
years old, “Come on, sonny, get on your things and we will (M
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™: j out fur the night.” She .then put on her jacket, cap and mitts, SASK.
and her shawl. She had nothing on her feet but house slippers s (.

j and stockings, and was otherwise thinly clad. The boy put on mjo
After the 
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his outside wraps and was warmly clad. As she was going out 
she made a remark in the hearing of her brother and her l,,K|K,xa 
daughter Rose, to the effect that her husband would carry their jA.\ii:s
corpses in. This, however, the accused did not hear. A few S|*»xky.
inimités after they went out George Stock got up, saying lu* umoôt j.

2, Florence 
is ton year 
ices related
'he “....
iseil unlaw- 
r departure 
whs thirty- 
»e that they 
n exposure
ise were ns

would not like to see them frozen to death, and asked the accused 
| if la* would go after them. The accused said no, they would lie 

back in a minute or two. Stock, however, went out, and came 
hack saving he could hear them talking by the pig-stve. The 

| accused said if they were going that way they were going to
LctVbre’s. Lefebre was a neighbour living one and a half miles 
tn the south. Supposing they had gone to Lefebre’s, nothing 
was done to ascertain where they were that night or the next 
day. The reason for this, the accused stated, was that he had 
learned from experience that when his wife became cranky the 
lies! thing to do was to leave her alone, as it only aggravated
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lier the more to follow her and seek to persuade her to return.
1 On January 11th, Stock started over to Lefebre’s to see if they 

were there, and he found their bodies frozen stiff on the prairie.
From the tracks they made in the snow it was evident they had 
started for Lefebre’s and had got within 200 yards of the 
house when they took the wrong side of a bluff and could not 
fiml the house ; they then took the trail hack the way they had

8 come, and had covered the greater portion of tin* road back
B when they evidently lost the trail and turned into the bluff 

where they were found. The evidence also shewed that on a 
a former occasion Mrs. Sidney had threatened to take poison and
B tin* accused had to take it away from her, and about two weeks 

before January 9th, she had thrown herself in the snow and 
had to he carried in by the accused. According to his station 
in life, the accused provided well for his wife and family. Al­
though his wife went out thinly clad, and with only house slip- 
l»i*rs nu her feet, she had in the house three pairs of felt shoes, 
an abundance of warm, heavy underwear, a fur coat, and other

■ 'T-tliiiig suitable for that climate. The family were well fed
Hand housed, and there was no lack of what are ordinarily termed 
■the necessaries of life. Under these circumstances, can it be
Hsuid that the accused did unlawfully omit to provide either his
■ ivitc nr child with “necessaries’’ within the meaning of section
11242 of the Code, under which counts (1) and (2) of the charge
LSatv laid. That section is as follows :—

212. Every one who ns parent, guardian or head of a family is under 
a legal duty to provide necessaries for any child under the age of 

| sixteen years is criminally responsible for omitting, without lawful

>-• Every one who ns parent, guardian or head of a family is under 
a legal duty to provide necessaries for any child under the age of 
*i\teen years is criminally responsible for omitting, without lawful
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SASK. excuse*, to do so while sueli child remains a member of his her 
household, whether such child is helpless or not. if the death -iivh 
child is caused, or if his life is endangered, or his health is or i- .k.-ly 
to be permanently injured, by such omission.

(2) Every one who is under a legal duty to provide neeessai for 
his wife, is criminally responsible for omitting, without lawful me 
so to do, if the death of his wife is caused, or if her life is end.n • i.-,j, 
or her health is or is likely to be permanently injured. b\ such 
omission.

In order to justify a conv‘ under this section it must
be established (1) that the articles or things which the a- used 
omitted to provide for his wife or child came within the term 
“necessaries” as used in the section ; (2) that the an-used 
omitted to provide them without lawful excuse; and f:i that I 
the death of his wife and child were due to his failure t<> |
such provision : The King v. Wilkes, 11 Can. Cr. Cas. 22' Th 
King v. Ynman, 17 Can. Cr. Cas. 474.

As I have already said, the duty which the accused is < I 
with .£ neglected to perform is that he did not g«* I
his wife and son when he saw them go into the cold and ■ . | 
them back to the house before they died from exposure. Iw 
this come within the term “necessaries” which under I
242 it is his duty to provide? “Necessaries” have been i t. I 
include food, clothing, shelter and medical attendant / I
King v. Lewis, 7 Can. Cr. Cas. 261; Tin King v. Wolfi, 1 <'an [ 
Cr. (’as. 246, and in my opinion this list is not to be t. I 
exhaustive. In The King v. Brooks, 5 Can. Cr. Cas. 1172. - [
saries” were held to mean such necessaries as tend “to pres, 
life” and not necessaries in the ordinary legal sense.

What is to be considered as necessaries must be del* I 
by the circumstances of each particular case. I can read I 
ceive that if a father knew or should have known that i I 
of tender years was out on the prairie in danger of beinv ■ I 
to death, and he had the ability to succour it and omitt. d wit 
out lawful excuse so to do, he might properly be convict. I tin !•-1 
this section. To send aid to him under those circumstance! I 
might be just as necessary and just as much a parent * legal I 
duty as to send for medical assistance in case of sickn- * Hull 
under the circumstances of the present case can it be said that 
the accused, at any time before the death of his wife ..ml son. | 
knew or ought to have known that the assistance he i~ diaris 
with not rendering was necessary? There is no evidener from 
which, in my opinion, such a conclusion could properly be drawn, h 
So far as the count charging him with failure to provi liera* F.J 
saries for his wife is concerned, no reasonable argument, it i 
to me, can be advanced to support the contention of 1 • pt>*- L
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cut ion. In Keg. v. Smith, 10 Cox H2, at p. 94, Erie, C.J., stated 
the law as follows:—

The law is undisputed that if a person, having the care and custody 
f another who is helpless, neglects to supply him with the necessaries 

>f life, and thereby causes or accelerates his death, it is a criminal 
olfcnce; but the law is also clear that if a person having the exercise 
nf free will chooses to stay in a service where bad food and lodging 
..re provided and deatli is thereby caused, the master is not criminally 
liable.
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The converse of this seems equally true, that where a woman 
having the exercise of free will chooses to leave the shelter pro­
vided for her by her husband and to go out into the cold and is 
frozen to death, the husband is not criminally liable.

Here the accused had provided sufficient shelter for his 
family, and there is no evidence from which it could lie found 
that the woman was not in possession of her faculties and cap­
able of exercising her free will. Her death, therefore, must he 
attributed to her own act in leaving the house rather than to 
the failure of the accused to provide her with necessary shelter.

Now, as to the son. The duty of the accused to his ten 
year old son is more far-reaching than to his wife. The boy 
had hot reached the years of discretion, and could not be said to 
have the exercise of his free will. The accused, therefore, could 
not expect from the buy that sound discretion and common sense 
he had a right to look for in the mother; and if the hoy had, to 
the knowledge of his father, gone out alone at dusk to go a 
mile and u half to the neighbour's on such a night as January 
9th. and the accused allowed him to do it, and as a result the 
boy was frozen to death, I would not be prepared, at least with­
out further consideration, to say that the jury were wrong in 
finding him guilty, for in that ease he would know, or he ought 
to know, that by going out on such a night the child would 
probably become lost and freeze to death. But where the child 
docs not go out alone, but goes under the guidance of its mother, 
different considerations apply. In Regina v. Bubb; K+gina v. 
Kook. 4 (’ox 455, it was laid down that where a father provided 
sufficient food for his child, which was three years old. but the 
person in immediate charge of the child wilfully withheld the 
food from it, and as a result the child died, the father could not 
he convicted of manslaughter unless it was proved that he 
knew that the food was withheld, and knowing it, did not 
interfere. This principle, it seems to me, is applicable to 
nil necessaries referred to in section 242. Therefore, to 
justify the conviction of the accused for failure to provide 

I necessaries for his boy, it must appear that at some time 
j before the boy’s death he knew or ought to have known 

’hut the assistance he is charged with neglecting to pro-
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vide was necessary in order to prevent the boy’s life being en­
dangered or his health permanently injured, lie knew tin- lm\ 
had left the shelter of the house, but he did not know ti he 
was in any danger. When he was informed that the box and 
his mother had gone by the pig-stye, he assumed they were g dug 
to Lefebre’s. That he was justified in his assumption is j" . I 
by the fact that they did go to Lefebre’s, but by an unfortunate 
mistake they took the wrong side of a bluff and failed to ind 
the house. Had they obtained the shelter they expected, and 
which the accused believed they would get at Lefebre’s, no link!- 
ity could have attached to the accused: Rex v. Wilkes, 11 ('an. 
Cr. Cas. 226, 12 O.L.R. 264.

There is no evidence to shew that the accused should 
have anticipated that his wife, who had been at Lefebre's 
many times, would get lost on the way, or that she would delib­
erately expose the child to danger; and in the absence of any­
thing which did lead or should have led him to the conelnsimi 
that the child was in danger he could have no knowledge that 
the assistance which, it is claimed, he should have rendered was 
necessary to the safety of the child. It therefore, could not come 
within the meaning of the term “necessaries” in sec. 242. be­
cause those “necessaries” are such things as an ordinary and 
reasonable man would know were necessary to be supplied.

The question submitted by my brother Brown should, there­
fore, be answered in the negative.

Wetmore, C.J. :—I agree with the conclusion reached by my 
brother Lamont. 1 may say it is possible that the accused may. 
in respect to the boy Samuel, have been guilty of manslaughter 
by reason of culpable negligence in the same way that a woman 
has been held liable for manslaughter for exposing a child of 
tender age and helpless where it is liable to be killed and is 
killed. That was by reason of a common law omission, however.

I am of opinion that under the circumstances of this ease 
the accused was not guilty of the crime charged by reason of 
omission to supply necessaries.

Conviction quash» >1.
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CORINTHE et at. v. SEMINARY OF ST. SULPICE of Montreal. IMP.
Judicial Committee of the Privy Council, Viscount Haldane, I.ortft |.

Uacnaghten. Lord Atkinson, Lord Hhavo, and Sir Chailcs Fiti/nitriek, ‘ *
July 19, 1012. 1!U-

]. Indians (§11—8)—Title to seigniory of the Lake of Two Moi n July 19. 
tains—Oka Indians in Quebec.

The effect of the Act 1 Viet. (Can.) eh. 50 (see now C.S.L.C. 
is»}], ch. 42), is to place hevoml question the title of the Seminary of 
St. Sulpiee of Montreal to the Seigniory of The Lake of Two Moun­
tain*. and to make it impossible for the Indians of Oka to establish 
an independent title either to possession or control in the administra­
tion of the seigniory, either by prescription or aboriginal title or on 
the theory that the title of the seigniory was merely as trustees for 
the Indians; any benefits to which the Indians were entitled as upon 
a statutory charitable trust enforceable by legislation, or jmssibly in 
an action by the Attorney-»Jeneral. were not such a> to support an ac­
tion for recovery of the land by the elected chiefs of the bands of 
Indians concerned.

Appeal from a judgment of the Court of King’s Bench for Statement 
! (juchée (Appeal Side), affirming a decision of Mr. Justice Ilut- 
I chinson.

The appeal related to the title to the ownership of the Seigni­
ory of the Lake of Two Mountains at Montreal, in regard to 
which for over a century a controversy has existed. The appel­
lants are the elected chiefs of a hand of Indians residing at 
Oka within the limits of the Seigniory. They claimed to be the 
owners of the Seigniory and demanded possession of it on three 
grounds : (1) That they are the descendants of the first abori­
ginal occupants; (2) that they have acquired a title by prescrip­
tions, i.c., by JO years’ possession, and (3) that the titles of the 
respondent ecclesiastics—if they existed—were only as trustees 
for the benefit of the Indians. They allege that the Indians have 

I from time immemorial enjoyed the use of the common lands to 
cut firewood and pasture cattle, and other purposes consistent 
with common ownership, and that the ecclesiastics were now 
forcibly preventing the Indians from exercising their rights, 
were selling plots of the land to white people, and had fenced 
in a large portion of the common.

The modern title of the Ecclesiastics of the Seminary of St.
; Sulpiee of Montreal is contained in a statute of Canada, first 

enacted by 2 Viet. ch. 50, re-enacted by 3 and 4 Viet. ch. 30,
| and now included in chapter 42 of the Consolidated Statutes of 
1 Lower Canada of 1861. The effect of the statute is, briefly, to 
j recognize and, if necessary, to constitute the respondents as a 

corporation, to confirm their title to this particular Seigniory 
| with others, and to impose upon them certain obligations in re- 
J ganl to their sub-grantees.

The Canadian Government, considering it desirable in the 
I public interest that these conflicting claims should be finally
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determined, directed these proceedings to be taken, and under­
took the payments of the costs on both sides.

Mr. Justice Hutchinson, who tried the case, thought that the 
Indians had not occupied the land as proprietors, but that the 
seminary of St. Sulpice had been placed by statute under the 
obligation of promoting and continuing the mission of the Lake 
of Two Mountains for the instruction and spiritual care of the 
Indians, which must involve their right of residence in that dis­
trict and of cutting wood and pasturing their horses and cattle 
From that decision both parties appealed.

The Indians reiterated their claim to absolute ownership 
The ecclesiastics, on the other hand, insisted that the Indians 
had no right in the Seigniory at all. and that the obligations ot 
the ecclesiastics to the Indians tif any) were simply to give 
them instruction and spiritual care, and for these purposes to 
permit them to reside in such convenient and accessible pl ies 
within the Seigniory as they might designate. The Court ot 
Appeal dismissed both appeals. From that decision the pri­
sent appeal was instituted.

li. C. Smith, K.C. (of the Canadian Bar), and Itoiclutt, 
appeared for the appellants.

Sir Robert Finlay, K.C.. Qcoffrion, K.C. (of the Canadian 
Bar), and Geoffrey Lawrence, for the respondents.

Mr. Smith, who said he was instructed by the Minis! r of 
Justice to argue the case of the Indians, submitted that the 
Government desired to have the whole contention in regard to 
these lands definitely discussed and decided. There had hn-u 
constant agitation and friction on the subject for the last 4" 
or 50 years, and it was time that it should come to an end The 
history of the matter began in 1663, when the original grantees 
of the Island of Montreal, on which the city was built. 1 rain­
ferred their rights to the Seminary of St. Sulpice of Paris, who 
in 1677 received an edict from the King of France to establish 
in the island a community and seminary of ecclesiastics The 
ecclesiastics, thus established, opened a mission just out si i the 
wall% of Montreal for the conversion and educatiou of the In­
dian tribes who had pitched their tents under the walls. Ulti­
mately the mission was removed to the north shore of the Lit 
of Two Mountains, and two Royal grants, in 1717 and 1733, of 
land for the purposes of the seminary were made. These con­
stituted the Seigniory of the Lake of Two Mountains. Those 
grants by the French Crown were not, it was submitted, ab­
solute grants, but were grants to the ecclesiastics in trust, the 
Indians being the real beneficial owners and the ecclesistics were 
trustees of the Seigniory on behalf of the Indians.

The two contentions might thus be summarized. The Indians 
asserted an absolute or beneficial ownership, while the • l.sias
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ties, on the strength of their grants and the statute, said the 
Indians were only there out of toleranee and graee on their 
part, and had no legal rights at nil, except perhaps to cut wood 
ami pasture cattle and live where they were allowed.

Sir Kobcrt Finlay, interposing, said the respondents did not 
admit th it there was a trust of any sort or kind. The modern 
position of the community was recognized and regulated by 
tin- statute 2 Viet. ch. 50, on which they had ever since acted, 
and which was purposely passed to dispel doubts as to the right Argument 
and title to such seigniories, which doubts had been raised after 
the Treaty of Paris.

In the course of the argument some of their Lordships ex­
pressed a doubt whether any absolute ownership of the land by 
the ecclesiastics had been established, and suggested that the 
justice of the case might be satisfied if their right, as trustees 
for the mission, was conceded, and an investigation made as to 
tin* way in which the trust might lx1 exercised in the interests 
of all parties.

U. ('. Smith, K.C., continuing his argument in support of the 
claim, contended that the Oka band of Indians, represented by 
the appellants, was entitled as of right to the use, enjoyment, 
and occupation of the whole Seigniory, or, in the alternative, 
that the respondents were trustees for them of the whole of the 
Seigniory. The respondents’ title, if any, was subject to a statu­
tory trust declared by the ordinance 3 and 4 Viet. ch. 30, in 
favour of the Indians, and the latter’s rights and title had not 
l>een taken away by the ordinances and statutes relied on by 
the respondents.

Kowlatt, who followed on the same side, suggested that 
should the question hereafter lie raised in another form their 
Lordships’ judgment in the present case should leave it open to 
the appellants to argue that there was a special trust affecting 
the Seigniory for the residence, education, and religious in­
struction of the Indians if the Indians wanted to avail them­
selves of it.

Sir Kobcrt Finlay, for the respondents, said that there was 
no ground for the claim put forward iu the action, and he asked 
that the appeal should be dismissed.

(imifr on, K.C., following on the same side, maintained that 
the respondents were the absolute owners of the property for all 
the purposes for which they existed. He pointed out that every 
one of the Indians had been given by the respondents a de­
finite lot to reside on. The Seminary had never tried to chase 
them out or to refuse them occupation of the lands. The whole 
fight began hv the Indians believing that they owned absolutely 
or beneficially the whole Seigniory, and that controversy had 
been going on for over 100 years. The Seminary also paid $20,-
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lands, but a number of them came hack again.

London, Eng., July 19, 1912. Tiik Loan Chancellor \'V
Corinthe count Haldane) delivered the judgment of the Board: lor

Seminary
upwards of a century a controversy had existed concerning i 
title to the Seigniory of the Lake of Two Mountains. The Keel»-, 
siastics of the Seminary of St. Sulpice of Montreal, on the one

Tl»' !«onl
hand, had claimed it under grants from the King of Fran— 
and under statutes passed later on by the Canadian Legislatin'

Their assertion had been that they held the Seigniory in the 
full proprietary title, and that the Indians residing within the 
limits of the Seigniory had no individual title to it. nor any 
right, competent to them as individual beneficiaries, to control 
the administration of the land. The Indians belonging to tIn* 
band resident upon the Seigniory had, on the other hand, eon. 
tended that they possessed proprietary rights or at all events, 
indefeasible rights of occupation, by virtue of either an un \ 
tinguished aboriginal title or occupation sufficient to fourni a 
prescriptive title, or by virtue of an obligation created by the 
grants, statutes, and other documents relating to the Seigniory

The appellants brought an action on the footing that they 
were the duly elected chiefs of a band of Indians residing on the 
land in question. By their declaration they claimed posscs-un 
of the Seigniory, or at all events, of certain common lands emu- 
prised in it; or alternatively, that if the defendant ecclesiastics 
had a title to the Seigniory, such title was subject to a trust for 
the benefit of the plaintiffs and those whom they represented, 
such that the latter were entitled to the free use of the common 
lands free from interference

Among the important documents in the case were certain 
grants from the King of France in 1717 and 1718, and in 170 
and 1735.

These grants, which were made to predecessors of the re 
spondents, purported to convey to them land forming part of 
the Seigniory, with a full proprietary title, but on the condition 
that they should alter the situation of a certain mission they 
had founded among the Indians in the neighbourhood, and huild 
a church and a fort for the security of the latter. Tin- circum­
stances under which these grants were made, and the events 
which occasioned them, appeared in detail in the judgment of 
the Superior Court, and their Lordships did not think it neces­
sary to refer to them in detail.

In 1841 the Legislature of Lower Canada passed an Act 
with a preamble referring to a controversy about the title of the 
Ecclesiastics of the Seminary, not relating, however, to the «pin- 
lions involved in the issues raised here. By section 1 they were 
declared to be a corporation. By section 2 their title to the
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Seigniory was confirmed, and it was enacted that the corporation 
should hold as fully as their predecessors, but for certain pur­
poses, objects and intents. These were to he the care of souls 
within the parish, the mission of the Lake of the Two Mountains, 
for the instruction and spiritual care of the Algonquin and Iro­
quois Indians, the support of a college at Montreal, the support 
of schools for children in the parish, and of the poor, invalids 
and orphans, the support and maintenance of the members of 
tin- corporation, its officers and servants, and the support of 
such other religious, charitable, and educational institutions as 
might, from time to time, Ik» approved by the Governor of the 
Province, and for no other objects, purposes, or intents.

My section 14 the ecclesiastics were to lay accounts before the 
Governor of the province, and by section 15 they were, in re­
spect of temporal matters, tu be subject to visitation.

Their Lordships thought that the effect of this Act was to 
place beyond question the title of the respondents to the Seigni­
ory, and to make it impossible for the appellants to establish 
an independent title to possession or control in the administra­
tion. They agreed with the learned Judges in the Courts below 
in thinking that neither by aboriginal title, nor by prescription, 
nor on the fooling that they were cestuxs que trustent of the 
corporation, could the appellants assert any title in an action 
such as that out of which this appeal had arisen. They agreed 
with the reasoning upon these points in the judgments of the 
Courts Mow.

They desired, however, to guard themselves against being 
supposed to express an opinion that there were no means of 
securing for the Indians in tin* Seigniory benefits which section 
2 of the Act shewed they were intended to have. If this were 
a case which the practice of the English Courts governed, their 
Lordships might not improbably think that there was a charit­
able trust which the Attorney-General, as representing the pub­
lic. could enforce, if not in terms, at all events cy pris, by means 
of a scheme, or, if necessary, by invoking the assistance of the 
legislature.

Whether an analogous procedure existed in Quebec, and 
whether in that sense the matter was one for the Government of 
the Dominion, or of that of the Province, were questions which 
had not been, and could not have been, discussed in proceed­
ings such as the present.

All their Lordships intended to decide was that, in the action 
in which the present appeal had arisen, the plaintiffs' claim was 
lutscd on a supposed individual title which their Lordships held 
did not exist. If in some different form of proceeding, in which 
the Crown, as representing the interest of the public, puts the

i mil vrin
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law in motion, or if negotiations are initiated for the settlement 
of a question as to the location of these Indians, which may he 
of importance to the general interests of Canada, their Lordships 
desired to make it clear that nothing they had now decided was 
intended to prejudice the questions which might then arise.

They would humbly advise Ilis Majesty to dismiss the appeal. 
They gathered from what was said at the Bar that it was un­
necessary for them to dispose of the costs.

Appeal dismissal
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STOCKS v. BOULTER.

Ontario Court of Appeal. Harrow, Maclaren. Meredith, and Magee. 
and Lennox, •/. June 18, 1912.

1. Fraud and deceit (§ IV—16)—Purchase induced by false state-

Where «me win induced to purchase a farm, together with the -Nek 
and implements thereon, through false statements of the acn .i£* 
knowingly made by the vendor, for the purpose of inducing the pro­
spective purchaser to close the sale upon the vendor's assurant *o 
given as to the quantity of land, ami the purchaser Is deceived In re­
liance thereon, the transaction will be set aside.

[Stock» v. Boulter, 3 O.W.N. 277, allirmed.)

2. Fraud and deceit (8 IV—16)—Misrepresentation of vendor Ab
.sthactino part of subject-matter.

It is ground for rescission of the sale of farm lands that the undor 
planned a deception of the purchaser by retaining a portion of -ame 
consisting of 30 acres separated from the remaining 270 acres by a 
road, while representing by the advertisement of sale, and otherwi-c. 
that he was selling a farm*of 300 acres, although the thirty acres was 
not specifically indicated to the purchaser as a part of what lie was 
getting, if the* latter relied upon the vendor’s representation as the 
quantity being 300 acres without suspicion of any shortage.

[Stocks v. Boulter, 3 O.W.N. 277, allirmed on appeal.]

3. Estoppel (8 IIG2—102)—Purchase induced by misrepresents mx—
Laches—Omission to assert claim—Discovery of fraud.

It cannot lie held that one who was induced to purchase land 
through fraud and misrepresentation, elected to abide by the sale, 
because of delay thereafter in suing for redress if the deception that 
had been practiced upon him was of such a character as to pi link 
the discovery of the fraud until the time of bringing the action.

4. Contracts (8 VC2—397)—Cancellation of contract—Frai and
misrepresentation—Restoration of benefits.

The leasing of an orchard upon land the lessor had been induced 
to purchase by false representations, does not amount to such •i.-iling 
with the property as will take away his right to rescind up hi the 
ground of fraud, where the lease had been cancelled and tin u*n«ke 
was in a position to restore the land to the vendor practical h as lie 
received it.

| Adam v. Xcirbiggin, 13 App. Cas. 308. and Erlanger v. \ ■ Sow- 
hr era I’hosphute Co.. 3 App. ('as. 1218, referred to.]
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5. Fraud and deceit (§ IV—16)—Findings of fraud—Meaning of “over- ONT.
REACHED.” -------

A finding in an action where the pleadings presented a question of C*. A. 
actual fraud, that a vendee “was overreached” in n sale of land, and 1912
that the vendor “must or should have known that (his) représenta- ——
tione were false" means that the vendor’s representations were not Stocks
merely false, but known by him to lie false, and that he made them t.
for the purpose of deceiving the vendee. BOULTER.

Appeal by the defendants from the judgment of Clute, J., Statement 
v Boulter, 3 O.W.N. 277. 20 O.W.R. 121.

The appeal was dismissed.
The judgment appealed from is as follows :—

Clute, J. :—It is true that the plaintiff had the opportunity ciut*. j. 
to inspect the farm, and to a certain extent did inspect the farm, 
assisted by McLaren ; hut I entertain no doubt, and find as a 
fact, that, so far as he is concerned, he commenced, continued, 
and concluded the negotiations in the belief of the truth of the 
representations contained in the advertisement and letter of the 
6th October, 1910; that he had no suspicion that his acreage was 
being curtailed ; that he accepted the statements of the number 
of apple trees, the condition of the farm, and the quantity of 
fall wheat, without question, having full confidence in the de­
fendant.

1 find that there was no such new bargain as the defendant 
now alleges, whereby the plaintiff knowingly consented to the 
exception in the agreement as impairing the quantity of land 
he was to get.

The defendant says he decided to make the exception five or 
six days before the plaintiff arrived. He admitted that the 
plaintiff came with the expectation of getting the full acreage.
The defendant is uncertain as to when and where this new bar­
gain was made. My view is, that he has forgotten much that was 
said at the time when the plaintiff went to see the farm on the 
7th or 8th November ; that, having shewn the plaintiff the limits 
of the land he conveyed, he has possibly persuaded himself or 
been persuaded into the belief that the plaintiff was willing to 
give up some 46 acres, out of a total of 300 acre? without a word 
of protest and without any diminution in the price.

The plaintiff never supposed or had reason to suppose that 
the land south of the road formed any part of the farm. It is 
impossible to say that he would have accepted the farm at the 
price, even if this exception had been pointed out as included 
in the 300 acres, as it is of poor quality and worth but $10 an 
acre. It was not inspected by either the plaintiff or McLaren, 
as it doubtless would have been if they had not thought that the 
complement of land was complete without it.

It was the duty of the defendant, I think, having regard to 
all that had taken place before the plaintiff's arrival, to make
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it perfectly clear to him that a new deal was proposed, and wi t 
it was. This, I find, was not done. lie was allowed to pron I 
on the assumption that the old deal was still on. The price 1 i I 
not been questioned; it was already settled. I find it iinpossi 
for me to accept the story now put forward of a new deal I 
think the plaintiff knew or ought to have known that the st 
mcnts made in the advertisements and letter of the 6th Oct oh. r, 
and his statement that the farm was clear and free of noxi«. is 
weed' ,e not true in many particulars. There was less than 
half of the complement of trees ; there were not 200 acres seedv.l 
down : there was not 30 acres (hut 20 acres) of fall wheat : tin-re 
was 254 acres, instead of 300 acres; the farm was not in the 
highest state of cultivation, lmt was foul with herrick an I 
yellow clover and other noxious weeds. The canning factory 
was not in “ A1 ” order. Some of these are minor matters, as 
the quantity of land in fall wheat and seeded down and the 
condition of the factory, etc., and would not probably of them­
selves be sufficient to justify a cancellation of the agreement.

The three matters which, to my mind, were wholly misleading 
and of a nature to justify rescission, are the quantity of land, 
the number of trees, and the condition of the farm. At
the time of the plaintiff’s visit there was no evidence of wc k 
They had been cut and burned or drawn into the barns with the 
hay. It appeared from the evidence that there were many tuns 
of this stuff cut and treated as hay. which the plaintiff bought 
and paid for.

I reluctantly reach the conclusion that the plaintif!* was 
overreached in the deal. The defendant had resided upon tln-.se 
premises all his life, lie planted the orchard. lie was living 
upon the farm when the advertisement was put out and tin* 
letter written. The letter of the 6th October was written in an­
swer to a request for particulars, to be used in an endeavour t<> 
effect a sale. He must or should have known that the repivs.-n- 
tat ions were untrue.

The law applicable to the present, case may be found in the 
cases referred to in McCabe v. Hell, 15 O.W.R. 547, 1 O.W.N 
523. As pointed out in Redgrave v. Hurd. 20 Oh.I). 1, it is no 
defence to an action to rescind a contract induced by false 
representation, that the person to whom the representation was 
made had the means of discovering and might with reasonable 

nee have discovered that it was untrue, or that he made a 
cursory and incomplete inquiry into the facts. If a material 
representation is made to him, he must be taken to have entered 
into the contract on the faith of it; and, in order to take awaj 
his right to have the contract rescinded, if it is untrue, it must 
be made to appear either that he had knowledge of tin facts 
which shewed it to he untrue, or that he did not rely on the

5

8
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representation. I think it clear from the evidence, giving it 0NT
such weight ns its credibility deserves, that the plaintiff’s mind q ^
was not. prior to the contract, disabused of the untrue repre- i91;>
sentations which were made, and that lie relied upon them ----
throughout the whole transaction. Stocks

The plaintiff, noticing a few spears of mustard near the build- boit.tkk. 
ings. was lulled into security by the assurances which he re-

Clute, J.ceived.
With reference to the orchard, it is said that the plaintiff 

might have known that the number of trees represented were not 
there, or lie might have counted them. Much more justly it may 
b«* said that the defendant ought to have known that they were 
there before he made the representation upon which the plaintiff 
was willing to rely and did rely. The representations made in 
the advertisement and letter of the (ith October were confirmed 
by what was said to the plaintiff on his visit to the farm. There 
can be no sort of doubt that the defendant intended the pur­
chaser. whoever he might be, to act upon the representations 
made ; and there is as little doubt in my mind that these repre­
sentations were most material and produced on the plaintiff’s 
mind an erroneous belief which influenced his conduct and in­
duced him to purchase the farm.

Judging of the nature and character of the representations 
made, considered with reference to the object for which they 
were made, the knowledge or means of knowledge of the defen­
dant in making them, and the intention which the law imputes 
to every man to produce those consequences which are the nat­
ural results of his acts, 1 think there was fraudulent misrepre­
sentation within the principle laid down in Smith V. Chadwiel 
0 App. ('as. 187, at p. 100. and Brownlie v. Campbell, 5 App.
Cas. 025, at p. 050, and that a case for rescission is made out. See 
also Arnison v. Smith, 41 Ch.I). 348, 0(17 : Alt wood v. Small, 6 Cl.
& F. 232, 330. 305. The same principle was acted upon after the 
conveyance was executed : Alt wood V. Small, ti Cl. & F. 232. at p.
300. and cases cited ; In re Reese River Silver Mining Co., L.R. 2 
Cli. 004; Wentworth v. Lleryd, 10 II.L.C. 580; Torrance v. Bol­
ton, L.R. 8 Ch. 118. As to completed contract, see Jones v. Clif­
ford. 3 Ch.D. 779.

It is clear that the sale of the chattels was the result of the 
sale of the farm, and would not otherwise have been entered into.
Both were included in the one agreement and should fall to- 
get her.

The agreement of the 0th November and the deed and mort- 
pag. registered in pursuance thereof are set aside and cancelled.
Tin- plaintiff is entitled to a return of the purchase-money, both 
for the farm and chattels, with interest. In case the plaintiff 
cannot return all the chattels, by reason of sale or otherwise,
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the value of those not replaced, or a difference in value of ii 
taking the place ot chattels sold, to be allowed the defendant 

The plaintiff is to allow a reasonable sum for use and o< u. 
pation of the canning factory. In case the parties differ al mt 
the same, it is referred to the Master at Picton to take an ac­
count: (1) of the value of those chattels not replaced and the 
difference in value of those chattels taking the place of chattel* 
sold or otherwise disposed of by the plaintiff; (2) the claim 
for damages of the plaintiff in the pleadings mentioned by rea 
son of the misrepresentations complained of, from which is to 
be set off a reasonable allowance for use and occupation by the 
plaintiff of the farm and chattels and of the cheese factory 

For the information of another Court, if the case should lie 
carried further, and rescission of the contract is considered not 
to be the appropriate remedy, I assess the damages as follow > 

For shortage of acreage, 40 acres at $55 per acre.. . .$2.53o,im
For shortage in the number of trees. The defendant's 

witnesses stated that a liearing orchard like the plain­
tiff a was worth from $200 to $.100 per acre. In 20 
acres, if the trees were set 30 ft. apart, there would be 
IMH) trees. Taking the lesser estimate, ami making due 
allowance for the land without the trees, 1 assess the
damages under this branch of the case at...................... 3,10ii.mm

For difference in value of land on account of its foul 
condition, and shortage of wheat crop, etc......... .......... 2.000.ini

Or a total of ....................................................... $7.i13u.hh

The plaintiff is entitled to the costs of the action. Further 
directions and costs subsequent to judgment reserved.

The defendants appealed to the Court of Appeal from the 
above judgment.

A. W. Anglin, K.C., and C. A. Moss, for the defendants
H. McKay, K.C., for the plaintiff.

Oarrow, J.A. :—The plaintiff's case, as disclosed in the >' ite- 
ment of claim, is, that the defendant Wellington Boulter had, 
by certain false and fraudulent representations, indued the 
plaintiff to purchase that defendant’s farm in the township of 
Sophiasburg, in the county of Prince Edward, and the farm 
stock and implements thereon. The transaction had been com­
pleted and the purchase-money paid, a part in cash and the 
balance by a mortgage on the land to the defendant Nancy Helen 
Boulter, the wife of the defendant Wellington Boulter, and the 
plaintiff had been let into possession.

The defendant pleaded that all representations which had 
been made in the course of the transaction were true in substance 
and in fact; that, if they or any of them were false, the same 
were not false to the knowledge of the defendant Wellington
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Boulter; and that, in any event, the plaintiff did not rely upon 
the representations, hut upon the inspection and examination of 
the property made by himself and by others for him. The facts 
developed at the trial arc very fully set out in the judgment 
and need not he here repeated at any length.

The issues were largely upon questions of fact ; and. after 
hearing some forty witnesses, the learned Judge determined 
them all in favour of the plaintiff'—properly, in my opinion.

In his judgment the learned Judge uses this language : “I 
think the plaintiff' was a truthful witness. 1 entertain no doubt 
that his evidence is substantially true and accurate. I was also 
favourably impressed with Alexander McLaren and Peter Forin 
iwitnesses called by the plaintiff). Where the defendant and 
his witnesses differ from the plaintiff and his witnesses, I think 
the latter are entitled to credit.”

3,100.1"! 
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To interfere with a trial Judge’s conclusion upon the facts, 
under such circumstances, would he as unsafe as it is. fortun­
ately. unusual. Nor do I suggest that, if I had the power, I have 
any inclination to do so. On the contrary, 1 am of opinion, after 
a careful perusal of the evidence, and especially of that of the 
defendant Boulter himself, that the learned Judge's conclusions 
are entirely justified thereby.

The was not a neighbour, but a Scotchman unac­
customed to Canadian farming, who was residing in British 
Columbia, when what may 1m* called the negotiations began. lie 
came east after seeing the advertisement, and the letter of Octo­
ber fith. to see the 800 acre farm which had been offered for 
sale by the defendant Wellington Boulter, represented as hav­
ing upon it certain stated quantities of seeded down and fall 
wheat land, and an orchard of 2,000 trees, also a canning fac­
tory in A1 order, and the farm land in the highest state of cul­
tivation. for which the total price asked was $22,000. The 
plaintiff paid for the farm which he got, the $22,000. but In* did 
not get 800 acres, hut only about 255 acres, and the orchard had 
something less than one-half the number of trees stated, while 
the fall wheat land and the seeded down land each fell short of 
the quantities represented to nlmut one-third. The farm was 
also infested with quantities of noxious weeds utterly incon­
sistent with the representation as to the state of cultivation and 
to its freedom from weeds, which had been made. And the can- 

jning factory was in anything hut A1 order. Under these eir- 
! cumstanees to absolutely deny the representations or that they 

wen- material was impossible. So the course of confession anil 
I avoidance adopted was the only one open under the circum­
stances.

Tin- keynote, if I may call it so, to the whole transaction is, I 
I think, the method by which the quantity of land, originally
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offered as 300 acres, was reduced. It appears that the plaintiff 
did not come forward at the time first arranged, but at a some­
what later date. The defendant, anxious for his own purposes 
to break the apparent continuity of the negotiations, speaks of 
the personal negotiations which took place after the plaintiff 
came east, as “a new deal,” in the course of which, as he says, he 
withdrew from his original offer the parcel containing from 30 
to 40 acres, which was divided from the rest by a road. But he 
made no corresponding reduction in his price: nor (it is. I think, 
perfectly clear, upon the whole evidence) did he make or at­
tempt to make it clear to the plaintiff that the original offer had 
been so modified.

That this circumstance must have greatly impressed the 
learned Judge is, I think, apparent, if from nothing else, from 
the circumstance that the appeal-book contains about four 
printed pages of an examination of the defendant Wellington 
Boulter by the learned Judge, entirely devoted to an endeavour 
to ascertain, if possible, exactly at what stage in the negotiations 
the plaintiff was informed that he was getting the reduced acre­
age, while paying the full price. And the result of a perusal 
of it is to leave me, as it apparently left the learned Judge, under 
the strong impression that what was done was a carefully 
planned piece of deception, devised after the defendant saw the 
purchaser.

It is not necessary to discuss at any length the details of the 
other representations. .Some of them from their nature, or rather 
the nature of the subject-matter, could have been conveniently 
tested by an ordinary examination; others of them such as the 
number of trees in the orchard might have been. The plain­
tiff might even have enquired among the neighbours as to the 
character of the farm weeds. But he did none of these. Ib- and 
his friend Mr. Maclaren did, it is true, go over the land, hut it 
is evident not for the purpose of making a critical examination, 
or to test the representations which the defendant had math.

So that the learned Judge’s finding that the plaintiff Hied 
upon the representations is amply borne out.

And it is no answer in itself to say as a defence that h had 
the opportunity to do so, unless it also appears that he was rely­
ing upon his own judgment, and not upon the representations. 
Nor is there, in my opinion, anything in the defendants’ con­
tention that the plaintiff had elected to abide by the purchase 
or that he had so dealt with the property that rescission should 
not be awarded. When the deception appeared early in the 
following season, he at once became active in asserting his right*. 
He could not have been reasonably expected to do so earlier, be­
cause he was still in ignorance of the facts. In the meantime, he had 
made the lease of the orchard upon which the defendant relies: but
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the lease has been cancelled, and the plaintiff is now in a position 
to restore the land, practically in the state and condition in which 
he received it. It is not every dealing with the property which 
will take away a plaintiff’s right to rescission upon the ground of 
fraud: see Adam v. Newbiggin, 13 App. Cas. 308; Erlanger v. 
Xnv Sombrero Phosphate Co., 3 App. Cas. 1218. The remedy 
is. of course, an equitable one in its origin, and involves the cor­
responding duty to do equity to the other side. This, however, 
only means such equity as the Court may regard as necessary 
substantially to restore the parties to their original positions.

Counsel for the defendants also contended that actual fraud 
is not specifically found by the learned trial Judge. This argu­
ment, however, seems to me to be not based upon a reasonable 
interpretation of the language of the judgment. In the course 
of his remarks, the learned Judge said :—

I reluctantly reach the conclusion that the plaintiff was over­
reached in the deal. The defendant hail resided upon the premises all 
his life. lie plant"! the orchard. He was living on the farm when 
the ml vert isement was put out, and the letter written. The letter 
of 6th October wa- written in answer to a request fur particulars to 
be u<ed in an endeavour to effect a sale. He must,nr should have 
known that the representations were false.

This language, whose mildness, perhaps, gives occasion for 
the argument, was doubtless employed from n humane im­
pulse. to not unnecessarily hurt the feelings of a man of the age 
ami apparent respectability of the defendant Wellington Boul­
ter. but rend in the light of the pleadings where the issue pre­
sented was plainly one of actual fraud, could only mean that the 
representations were not merely false, hut false to the knowledge 
of the defendant, and were made for the purpose of deceiving.

“Overreach” in the Century Dictionary is given, as one of 
its meanings, to deceive by cunning, artifice, or sagacity: cheat: 
outwit. ” That the learned Judge had quite in mind the dis­
tinction between the nature of misrepresentations which are 
sufficient to justify rescission before, and those which must be 
established after, completion, is further made clear by the 
authorities to which he refers.

Finally, the defendant contends that the sale of the lands 
and chattels were separate transactions; hut I agree with the 
learned Judge in thinking that they were not.

Even the defendant Wellington Boulter admits in answer to 
! his own counsel as to the time when the purchase of the stock 
and implements was first spoken of, that he thought it was on 

I the day they went to Picton to have the agreement of sale pre­
pared saying, “he said, I want to buy all as a going concern, in 
tact I am going to buy lock, stock and barrel. ...”
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In my opinion, the appeal should be dismissed with cost
Maclaren and Magee, JJ.A., and Lennox, J., concurred
Meredith, J.A. :—It seems to me to have been well prow 1 at 

the trial that the plaintiff was induced to purchase the property 
in question by false statements as to very material facts made to 
him by the defendant for the purpose of inducing him to pur­
chase, and made with full knowledge of their falseness ; and that, 
I have no doubt, was the finding of the trial Judge, unhesitat­
ingly reached, however it may have been expressed.

The abstraction of the 30 acres, or whatever the actual quan­
tity may be, from the land offered, and the great different < be­
tween truth and assertion ns to the orchard and as to the quality 
of the land, are things unexplainable and inexcusable, especially 
in dealing with one who was an entire stranger, not only in the 
locality, but indeed in this part of the Empire, and one who was 
brought into the transaction through the innocent interpo- tion 
of a judicial officer of the locality, which might very well put 
him off his guard. They were not, in any sense, more matt, rs of 
opinion or of mere commendation ; they were material and 
essential.

Nor can I find in the evidence anything sufficient to prevent 
a rescission of the contract on the ground of fraud ; there could 
be no affirmance binding upon the plaintiff, in the absm--c of 
knowledge of such things as gave a right to rescind. The sale of 
the future produce of the orchard, made as it was, was not in­
tended to be more than a personal contract, and it has been 
wholly annulled by the parties to it. There was no intention to 
make any election or to waive any right. But all this - im­
material, because damages have been assessed by the trial Judire 
at a reasonable amount, and the defendant prefers a remission, 
which the plaintiff also prefers.

I would dismiss the appeal.

Appeal disni <- -/.

OUE LA BANQUE NATIONALE (plaintiff) v. A. JONCAS et al. (défindanti), 
& L. 0. NOEL (plaintiff en faux) v. LA BANQUE NATIONALE ide- 

S. C. fendant en faux).
Qiii Ih c Superior Court (District of St. Francia), Hutchinson. J.

April 12, 1912.
1. Evidence (fi III—372)—Copy of notarial protest as evidkm i -Abt.

120», C.C. Que.
A copy of n notarial protest of n promissory note in f«>na

prescribed by see. 125 of the Bills of Exchange Act, R.S.( ch.
110, in duplicate, is sufficient in nil action on the note to |> -w* the 
protest, where the repertory of the notary shews the rcgul.ir in­
testat ion of the note, since, by art. 1209 of the Civil Coil* tin* act! 
of notaries arc declared to be authentic acts.
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2. K\ i hence ( § 111—372 )—Copy 
1211 C.C. Que.

OF NOTARIAL PROTEST AS EVIDENCE—ART.

A copy of a notarial protest of a promissory note is miilleicnt evhl- 
vm*e in an action on the note unies* the defendant, as required by 
art. 1211 of the Civil Code, shews that the original protest never

Panneton k Leblanc, for plaintiff en faux. 
Campbell & Gendron, for defendant en faux.

Sherbrooke, April 12, 1012.

Hutchinson, J.:—The Court having heard the parties by 
their respective counsel on the merits of the inscription en faux 
made and filed herein by the said defendant, L. Ü. Noel, and 
having examined the proof and proceedings of record and 
deliberated:—

Whereas the present action is based on three promissory notes:
(1) One for $350.00, bearing date at Sherbrooke, the 22nd 

of February, 1907, made by defendant Joncas, and endorsed 
by the said defendant Noel, with interest and costs of protest;

(2) A promissory note for $400.00, bearing date at Sher­
brooke, the 27th of March, 1907, made by defendant Joncas, 
and endorsed by defendant Noel, with interest and costs of 
protest;

(3) A promissory note for $300.00, bearing date at Sher­
brooke, the 25th of April, 1907, made by defendant Joncas, and 
endorsed by the defendant Noel, with interest and cost of pro­
test ;

Whereas the defendant Noel duly appeared by his attorneys, 
and by petition asks to be allowed to inscribe en faux;

(1) Against the document purporting to be a copy of pro­
test made by J. A. Archambeault, notary, on the 25th of April, 
1907, under the No. 23,391 of his minutes at the request of the 
plaintiff at Sherbrooke, of a note signed by A. Joncas, and en­
dorsed by L. (). Noel, and a document purporting to be a declara­
tion of the procedure or procès-verbal of the proceedings in 
order to protest the said note; and a document purporting to 
he a copy of the notice of protest to the said L. (). Noel; and the 
minute of the said protest, procès-verbal and notice; and against 
the inscription of protest for non-payment of the said note in­
scribed on the back of the said note and signed by the said J. 
A. Archambeault, notary, which said copies make part of the 
exhibit No. 1 filed herein by plaintiff;

•2) Against the document purporting to be a copy of the pro­
test made by J. A. Archambeault, notary, on the 30th of May, 
1907, under the No. 23,400 of his minutes, at the request of the 
plaintiff at Sherbrooke of a note signed by A. Joncas, and en­
dorsed by L. (). Noel, and against all the other documents ap­
plicable to this last-mentioned note as set forth and detailed 
rcsjwcting the said other note and protest thereof as above men­
tioned and under the said minute No. 23,391 ;

QUE.
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QUE. (3) And against the document purporting to be a cop. ,,f
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the protest made by J. A. Archambeault, notary, on the -Mill 
of June, 1!M)7, under the No. 23,515 of his minutes, at the re­
quest of the plaintiff at Sherbrooke of a note signed by A. Joi

La Banque 
Nationale

and endorsed by L. 0. Noel, and against all the other doeuim nts 
applicable to this last-mentioned note, as set forth and d< t 
respecting the said note and protest thereof as above mentioned

Hutchinson, J. and under the said minute of No. 23,391;
And, further, the said petitioner asks that the said plain­

tiff should declare within six days if it intended to make ti- ..f 
the documents inscribed against ;

And whereas the said plaintiff (now defendant cn faux de­
clared that it did intend to make use of the said document - :

Whereas the said plaintiff cn faux thereupon asked that th 
Court do order the said documents above mentioned to 1- de­
posited in the office of this Court at the diligence of the defen­
dant cn faux, and that in default thereof, within the delay fixed, 
that the copies of the said protest filed in this cause as exhibits 
Nos. 1, 2 and 3 be rejected from the record;

Whereas judgment was rendered granting the first part nf 
said motion asking that the original minutes inscribed against 
should be deposited in the office of this Court;

Whereas the said defendant cn faux later declared that it 
was impossible to find the said minutes in the office of th. -aid 
notary, J. A. Archambeault, whose greffe, by reason of his death, 
was now deposited in the office of the Prothonotary of the Superior 
Court for this District, although most careful and diligent starch 
had been made, and the said defendant cn faux further declared 
that it appears, however, in the repertory of the said notary 
Archambeault that the said three minutes have been entered and 
described under the Nos. 23,391, 23,406 and 23,515 as above 
mentioned;

That the said three documents filed herein as exhibits 1
2 and 3 of the plaintiff are sufficient in themselves to make proof 
of the protests and notices respecting the said three note.-, which 
form the basis of the present action, and that these three docu­
ments, as appear in the record, are complete in themselves am: 
fulfill all the conditions required by law respecting protest am: 
notices, in order to hold responsible the endorser of tin* said 
notes, namely, the said L. (). Noel;

That the existence of the said three protests and notice? 
in the greffe of the said notary is not necessary seeing that tin 
three documents protested in the record independent of the pro­
duction of the said minutes, constitute by themselves the pro­
tests and notices required by law;

That the fact they are certified as copies of the minutes i* 
of no importance, especially seeing that they are declared over 
the signature of the same notary to Ik? made en doubl> and to
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Ik; of themselves original, making proof complete without refer­
ence to any minute in the greffe of the said notary, and that 
a notarial protest accompanied by the ordinary notice given 
to the endorser is made en minute or brevet simple or en double, 
and that the documents which are in the record may serve as 
a protest en brevet simple or double; ‘ ».

That the documents filed in the record are the only ones which Joncas. 
have been delivered to the principal plaintiff by the said notary j
after the said protests were made, namely, the next or following 
day;

That the said principal plaintiff has always dc|)cndcd on 
the said documents tiled as exhibits, as making complete proof 
of the protest and of the notices, and the defendant en faux 
contends that there is no need to refer to other documents than 
those in the record under the circumstances of the case, and even 
if the minutes of said protests and notices should not be produced, 
or should not exist, the said documents, exhibits 1, 2 and 3 of 
the plaintiff, should remain in the record as making complete 
proof and sufficient of the said three protests and notices in 
favour of the said principal plaintiff ;

That the inscriptions which are on the back of the notes in 
question to the effect that the said documents, exhibits 1, 2 
and 3 of the plaintiff, in order to serve the same ends and to 
make the same proof.

And the said defendant en faux prays that it be given acte 
of the fact that the minutes of the said three protests and notices 
cannot he found in the greffe of the said notary, or elsewhere, and 

! that it is impossible to deposit them in the office of this Court, 
and that in consequence the parties in this cause and particu­
larly the defendant en faux be exempt from depositing or causing 

[ to be deposited in the greffe of this Court the minutes of the 
said three* protests and notices; and that the documents placed 
in the record and filed as exhibits 1, 2 and 3 of the plaintiff re­
main in the record to serve the purjiosc of this cause, under re­
serve of all rights of the parties, and that the inscriptions which 

; have been made on the back of the said notes to the effect, that 
! the said notes have been protested, remain also in the record,
| and that the said documents, exhibits 1, 2 and 3, serve the same 
jj' ends, and that the cause be proceeded with and adjudicated on 

the inscription en faux of the defendant Noel, notwithstanding 
tin- non-production of the minutes, and that it may in eonse- 

ï qucncc lie ordered to the plaintiff en faux to produce and file 
I his moyens en faux within six days from the judgment of the 
I present motion.

Whereas the said motion was granted subject to all, and with- 
I out prejudice to any, of the rights of the plaintiff en faux;

Whereas the said plaintiff en faux under reserve of his rights 
I for moyens of inscription en faux says: That there is not and

279
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9UE- never was an original of the minute en double of the document 
S CL purporting to be a copy of the protest made by the No. 2.‘f,:<!i| 
1912 of his minutes at the request of the defendant en faux at Sher­

brooke of the note signed by A. Joncas to the order of the pl.-iiu- 
at ion ale ^ en fattX* un<l endorsed by the plaintiff en faux, and that the 

Ci said document is not a copy of the original, neither of the double, 
Joncas. nor of the minute or of any document whatever;

9UE- never was an original of the minute en double of the document 
S.c! purporting to be a copy of the protest made by the No. 23.391

brooke of the note signed by A. Joncas to the order of the pl.-iiii-
Natioxale ^ en f(,UXt un<l endorsed by the plaintiff en faux, and that tie 

said document is not a copy of the original, neither of the double.

That there is not and never has been any original or minute 
or double of the document purporting to be a copy of the de­
claration and procedure or procès-verbal of the proceedings made 
in order to protest the said note;

That there has never been and there is no original or minute 
or double of the document purporting to be a copy of the not in- 
of the said protest of the plaintiff en faux;

That the inscription of the protest for the non-payment of 
the said note made on the back of the said note, and signed by 
J. A. Art' , notary, is false; and that the said note has
never been protested ;

And the said plaintiff en faux make the same allegations in 
his said moyens as above mentioned respecting the said two other 
notes, protest and notices under the Nos. 23,400 and 23,015 of 
the minutes of the said notary;

That the said plaintiff en faux has never received a notice 
and protest of the said notes above mentioned;

That there has never been any other document made, either 
as original or in minute or en double of the said notary. .1. A. 
Arehambeault, concerning the said note other than in this > aux 
filed;

And the plaintiff en faux prays that the pieces filed by the 
defendant en faux in the principal action, mentioned in the peti­
tion to be allowed to inscribe en faux be declared false, and that 
the inscription of plaintiff en faux be declared well founded, and 
that the exhibits filed by " en faux as Nos. 1, 2 and If
be rejected from the record, and further prays that they form 
no part thereof, the whole with costs;

Whereas the said defendant en faux by its answer denies all 
the allegations set forth ami contained in the said moyens en faux 
of the said plaintiff en faux, and prays that the said moyens or 
reasons be dismissed with costs;

Considering that the Bills of Exchange Act, ch. 1 Iff. of lh- 
vised Statutes of Canada (1906) governs as to promissory notes, 
and the protesting thereof, see. 180 providing that the prouvons 
of this Act rt* to bills of exchange apply with the necessary 
modifications to promissory notes;

And sec. 122 of this Act provides that “A protest must con­
tain a copy of the bill or the original bill may be annexed tlu-reto, 
and the protest must be signed by the notary making it, and 
must specify:

8

B.2C
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lux at Slier- 
if tho plmn- 
ind that i lie 
' the douNr,

(а) The person at whoso request tho hill is protested; QUE.
(б) Tho place and date of protest;
(c) The cause or reason for protesting the hill; j^.j
(f/) The demand made and the answer given, if any; or —
(e) The fact that the drawee or acceptor could not be found. K
Considering that by this section it is not required that the r.

tl or minute 
r of the de­
alings made

protest must he made in duplicate, but simply that it must he Joxcas. 
ninniil by the notary; humu^,. j.

Considering, however, that hy this Act, see. 12Ô, it is pro­
vided. that :

tl or minute 
if tho notice

“The forms in the schedule of this Act may he* used in noting 
or protesting any hill and in giving notice thereof”;

Considering hy form (r) under said schedule a copy of the

paynni
cl sigtn .1 hy 
lid note lias

note and endorsement thereon are included, and at the end of 
the said form of protest are the words, “protested in duplicate”;

Considering that the said notary has followed the said form, 
ending with the words: “all of which 1 attest by my signature

legations in 
id two other

Le tout attesté sous mon seing), protested en double under the
No. 23,391 (respecting the first note and the other numbers already 
mentioned respecting the other two notes), then follows:

od a notice
Signt, J. A. Archamiikavi.t.

Vraie copie de la minute en mon élude.
J. A. Aim'Iiamhkai lt.

mule, « it her 
itary, .1 A. 
i this cause

Considering that if the said protest filed and certified hy the 
said notary he true copies of the minutes in his étude, it is evi­
dent that the documents in his étude were signed hy the said

filed h\ the 
in the |n*ti- 
so, and that 
tunded. and

1, 2 and 3 
they form

notary as the law required, and unless it is proved by the plain­
tiff en faux that they never existed, and that the copies of the 
protests filed an* false, the said protests must he held to he good 
and sufficient;

Considering that the originals mentioned hy said notary appear 
in regular order in the repertory of the said notary, and that 
the notarial protests were kept by themselves by the said notary- 
in bundles, and sometimes even scattered on the floor of the

r denies all 
fens en faut
1 n

vault where his documents were kept, and that several persons 
had access to this vault, and particularly so during some months 
which elapsed between the death of the said notary and the

mi, nf iti- 
ssory notes, 
a provisions 
to necessary

removal of the greffe of the said notary to the prothonotary of 
this Court at Sherbrooke;

Considering that under article 1208 of the Civil Code all 
actes of notaries are authentic acts, and article 1209 says that 
the notifications, summonses, protests and services may he made 
by one notary, and that these actes are authentic, and make

t must eon- 
xod thereto,
;ing it, und

proof of their contents until contradicted or disavowed (see
Choquette v. McDonald, 19 Que. S.C., page 408) ;

Considerin further, that article 1211 of the Civil Code pro- 
! vides that “huinentic writings may he contradicted only by
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inscription cn faux,” but the burden of proof is upon the plain- 
tiff en faux to prove what he alleges;

Considering that the plaintiff en faux has not proved that 
the document which the said notary declared remained in his 
(tude, had no existence, nor is it proved that the said copie* of 
protest filed and inscribed against, are false, nor that any of 
the other documents inscribed against is false, and, then fore, 
the documents filed as exhibits 1, 2 and li should be received and 
accepted as true, and as being as provided by law :—

Doth, therefore, dismiss the inscription cn faux of the >aid 
plaintiff cn faux, with costs.

Application dismissul

ONT.
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1912

May 4.

FIDELITY TRUST CO. v. BUCHNER.

Ontario lli'ih Court, Trial before Riddell, ./. May 4, 101-

1. Parent ani» child (§111—ID)—Status of adopted child—ont aim

Parentage by adoption is not recognized by the laws of Ontario
[Re Umrit (1900), 18 O.L.R. 384, followed.)

2. Benevolent societies (§111—10)—Regulations—Naming oi ainhtui
CHILI) AH BENEFICIARY—PROOF OF ADOPTION.

Notwithstanding that the legal adoption of children is not re. .u'nized 
by the laws of Ontario, a mutual benefit association may proud.- f,.r 
the payment of benefits to adopted children by a rule or regulation t-i 
the effect that they may Ik* named in certificates of insurance .i* U-nr 
ficiaries. upon proof of their legal adoption being made to the satisfit 
lion of the Supreme Secretary of the society.

[Ancient Onlcr of United Workmen of (Jucbiv v. Turner ( M»o444 
Can. S.t’.K. 145, referred to.]

3. Insurance (§ IV B—170)— Change of beneficiary—Pbefekiu n class
—Adopted child—4 Edw. VII. ch. 15, sec. 7.

An adopted child or grandchild of an insured person is not within 
the preferred class of beneficiaries mentioned in sec. 7 of ch. 15 of ( 
Edw. VII.

4. Insurance (| IV B—170)—Declaration naming beneficiary- Death
OF BENEFICIARY NAMED IN CERTIFICATE—R.8.O. ( 1897 I ( II. M
SEC. 151, SUB-SEC. 3.

A sufficient declaration of beneficiary is created under HXi. NV. 
ch. 203, sec. 151 (3) by a statement written by an insured jer-o | 
after the death of the "beneficiary named therein, on a c< run it*’•: 
insurance issued by a mutual benefit association, to the effect that 
the bemdit thereunder should lie paid to a person “who for many van 
had advanced money to [the insured] and kept up the premium*, and 
who [was| a holder for value.” notwithstanding such change »f b-w- I 
fleiary was void under the rules of the association, since such rub 
must yield to the statute.

5. Insurance (§VID2—305)—Mutual benefit inburam i -Death -r I
BENEFICIARY PRIOR TO THAT OF AS8UBEI»—No NEW |:i \KHHAIT
named—Foreign society—R.S.O. 1897, ch, 203, secs. H7, 151 f
sub-bec. 3.

Where the beneficiary minted in a certificate of insurant- --1- J 
a mutual benefit association incorporated under the law of M»*n 
chusetts, did not survive the insured, upon the death of the insured
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without having named a new beneficiary, the proceeds of such insur- ONT.
aiiis* liecomc a part of his estate under R.S.O. |S«.»7, cli. 203, secs. 147 ------
and 151 (3), and arc not payable according to the rules and régula- H.C. J. 
tiens of the association, as prescribed by R.S.O. 1807, eh. 211. >ec. jqj.j
1_\ since the latter Act is applicable only to associations incorporated ____
under its provisions. Fiuklitt

[(lillie v. Young (1001), 1 O.L.R. 308, specially referred to; Min- TbvstCo. 
in mill v. /'or/, ir (1801), 21 O.R. 207. nflinned on nppcnl by an equally v.
divided Court; Mingraud v. Parker i 18021. I!» A.R. 200. and He Hum- BUCHZIKB 

( 10IHI), 31 O.R. 314, referred to.]

Issue as to certain moneys paid into Court by a benefit statement
1 society.

April 29. The issue was tried before Riddell, J., without a 
jury, at London.

IV. G. /»*. Eartram, for the plaintiffs.
,/. .1/. McEvoy, for the defendant.

May 4. Riddell, J. :—T. R. Rhoder, a manufacturer in a Bidden, j. 
small way in London, took out, on the 29th August, 1901, a certi­
ficate in the Royal Arcanum, whereby that organisation agreed 
“to pay ... to Lucy Ilendershot (adopted daughter) a 
sum not exceeding $1,500 in accordance with and under the 
laws governing said fund, upon satisfactory evidence of the 
death of said member . . . provided that said member is in 
good standing at the time of his death, and provided also that 
this certificate shall not have been surrendered by said member 
and another certificate issued at his request, in accordance with 
the laws of the Order.” (Considerable argument was based upon 
the clause “in accordance with the laws of the Order,” but it 
is clear that these words refer simply to a certificate subse­
quently to be issued, and that they have no relevance in the 

- present inquiry.)
Lucy, having been married to W. P. Ilendershot, died in 

1909, leaving her surviving four infant children and her hus- 
! band. Thereafter, Rhoder made the following endorsement upon 
I the certificate :—

“The within named beneficiary, Lucy Ilendershot, having 
I died, I direct that all benefits under the within certificate be paid 
j to Urban A. Buchner, who for many years has advanced money 
I to me and kept up the premiums, and who is a holder of this 
I certificate for value.

“Witness my hand and seal this 6th day of July, 1909.
I “Witness:

“M. Isabel Blankinship. Thomas R. Rhoder. (L.S.) ”
Rhoder died a widower and childless in 1911 ; a claim was 

I made by Buchner that he was entitled to the amount of the 
I insurance—a claim was, however, made on behalf of the children 
I of the deceased “adopted daughter.” The Royal Arcanum paid 

■ the money into Court ; the Fidelity Trust Company took out
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letters of administration with the will annexed of the estât -if 
the deceased Rhodvr; and, upon application, an interpl l-r 
order was made by the Master in Chambers.

The issue came on for trial before me at the non-jury sittings 
at London during the present week—I heard all the evidence 
and reserved judgment.

Every suggestion of amendment to the form of the issu.- was 
strenuously combatted by counsel for the plaintiffs; and 1 must 
accordingly deal with the issue exactly as I find it.

In the issue the Fidelity Trust Company are plaintiffs and 
Buchner defendant.

“The plaintiffs affirm and the defendant denies : (1) that 
. . . infant children of Lucy Ilcndershot . . . arc the
designated preferred beneficiaries of their grandfather 
'I'. R. Rhoder by certificate . . . issued by . . . tin 
Arcanum . . ; (2) that the plaintiffs, as next friend to tin 
said infants, . . . arc entitled to payment out of Court of 
the said sum ; (3) that, in the alternative, . . . the plaintiffs, 
as administrators ... of ... T. R. Rhoder, are entitled 
to the said sum, notwithstanding the endorsement dated the 6th 
day of July, 1909, on the said certificate, in favour of the said 
defendant, in that the said endorsement was not read to or by 
the said T. R. Rhoder, and was ignored and treated as null and 
void by both the said T. It. Rhoder and the said defendant until 
the death of the said T. It. Rhoder. . . . And the defendant 
affirms and the plaintiffs deny : (1) that the said defendant is 
the owner of the . . . certificate and entitled to the proceeds 
. . . paid into Court by virtue of the fact that the said insur­
ance certificate is personal property reduced into possession by 
the defendant, and owned by him as an innocent purchaser for 
value, and by virtue of an endorsement upon the said certificate 
made by T. R. Rhoder to . . . Buchner for value ; (2 that 
the defendant is entitled to the said sum paid into Court ns the 
proceeds of the said certificate.”

The claim on behalf of the infants is based upon the rules of 
the society. Section 332 says : “In the event of the death of all 
the beneficiaries dev" mated . . . before the decease of such 
member, if he slial. have made no other or further disposition 
thereof, as provided in the Laws of the Order, the benefit shall 
be disposed of as provided in section 330. . . As s-326 
provides that a certificate shall not he made payable to a creditor, 
or be held or assigned in whole or in part to secure or pay any 
debt which may be owing by the member ; and sec. 327 provides 
that any assignment of a benefit certificate by a memlar shall 
be void : it is argued for the plaintiffs that the member has not 
made a disposition “as provided in the Laws of the Order. ’ and. 
consequently, by the provisions of sec. 332, sec. 330 appli- s This
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is as follows: “If at the time of the death of a member . . . 
any designation shall fail for illegality or otherwise, then the 
benefit shall he payable to the person or persons mentioned in 
class first, see. No. 324, if living, in the . . . order of prece­
dence by grades as therein mentioned, the persons living of each 
precedent grade taking in equal shares per capita, to the exclu­
sion of all persons living of subsequent enumerated grades, ex­
cept that in the distribution among persons of grade second the 
children of deceased children shall take by representation the 
share the parent would have received if living. ...”

Section 324: “A benefit may he made payable to any or more 
persons of any of the following classes only :—

“Class First.
“Grade 1st.—Member’s wife.
“Grade 2nd.—Member’s children and children of deceased 

children and member's children hv legal 
adoption.

“Grade 3rd.—Member’s grandchildren.”
(Enumerating 13 grades.)
“ hi either of which eases, no proof of dependency of the bene­

ficiary designated shall be required; hut in case of adoption, 
proof of the legal adoption of the child or the parent designated 
as the beneficiary, satisfactory to the Supreme Secretary, must 
be furnished before the benefit certificate can be issued.

“Class Second.
“(1) To the affianced wife . . .”
(Enumerating five grades.)
If (a) the deceased Mrs. Ilemlershot was the member’s child 

“by legal adoption,” within the meaning of grade second of class 
first in sec. 324; (/>) the member did not make any “other or 
further disposition” of the certificate, “as provided in the Laws 
of the Order;” and (c) the provisions of the Laws of the 
Order are to prevail—it is, to my mind, clear that the children 
arc entitled to the money.

It is argued by the defendant that Lucy Ilemlershot was not 
a child “by legal adoption.”

In Rc Davis (1909), 18 O.L.R. 384, at pp. 386. 387. it is 
said. “The law of England, strictly speaking, knows nothing of 
adoption ;” and “parents cannot enter into an agreement legally 
binding to deprive themselves of the custody and control of their 
children ; and, if they elect to do so, can at any moment resume 
' ntrol over them. ” In Rt Hutchinson* 1912 , 26 O.L.R. 
113, at p. 115. apparently doubt is east upon these propositions— 
and it is suggested that the decision in Rc Davis was as it was

"Tliv judgment of the (’hnncellor in Itr Hutchinson was reverted by a 
Divisional Court on the 25th June, 1912: 3 O.W.N. 1532.
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because the attention of the Court was not directed to the Act
H.C. J. * Geo. V. eh. 35, see. 3, taken from R.S.O. 1897, ch. 340, sec. 2.

1912 Of course, 1 Geo. V. eh. 35 had not been passed when lie
---- was decided : but the statute from which it was ultimately de-

SustCo r*vc<l had been in force in England for two hundred and fifty
* years and in our country since Upper Canada became a Province,

Ujchneb. if not before : Anon. (1858), 6 Gr. 632; Davis v. McCaffrey
Ridden"j. (1874). 21 Gr. 554; and other cases. It has not given occasion

for many decisions in Upper Canada ; but the law is of every day 
application.

Our statute is derived from 12 Car. II. eh. 24, see. 8, and car­
ries the law no further than that statute. The effect of the 
statute is not (I speak with great deference) to take away any 
of the rights of the father, but to enable the father to take away 
the common law rights of others—it does not exclude the right 
of the father himself, but that of “all and every person or per­
sons claiming the custody or tuition of such child or children 
ns guardian in socage, or otherwise.” And, accordingly, as 
Lord Esher says in The Queen v. Bamardo (1889), 23 Q.H.D. 
305, at pp. 310, 311, “The parent of a child, whether father or 
mother, cannot get rid of his or her parental right irrevocably by 
such an agreement. ... As soon ns the agreement was re­
voked. the authority to deal with the child would be at an « nd "

The statute is considered in Blackstone, vol. 1, p. 3'>2: Co 
Litt. 88 ( /> ), and Hargrave’s notes ; Eversley, 3rd ed., pp. 618, 
619, 620, 622, 646, 743, 744; Simpson, 3rd ed., pp. 95, 105. Ill, 
113, 183, 184, 186, 188 sqq. And I do not find any case or text 
in which it has been thought that the statute applied except after 
the death of the father.

The ordinary rule is, that there cannot be a guardian in the 
lifetime of the father : Ex />. Mount fort (1808), 15 Ves. 445; 
Barry v. Barry (1828), 1 Molloy 210; Davis v. McCaffrey. 21 Hr 
at p. 562.

But, not to press that point, a deed under the statute has 
been called by Lord Eldon, L.C., “only a testamentary instru­
ment in the form of a deed:” Ex />. Earl of Ilchester Un:! . 
7 Ves. 348, at p. 367. Such a deed has been held, from within a 
few years of the passing of the statute, to be revocable even by a 
will.

In Shaftshury v. Ilannam (1677), Finch’s Report- not 
Finch’s Precedents) 323, the dispute was between the plaintiffs, 
claiming under a deed poll, and the defendant, claiming umler 
a subsequent will. The Lord Chancellor, Lord Nottingham, 
held that the widow seemed to have a great probability of law 
on her side, and refused to disturb her in her guardianship, un­
less she refused to prove that she was not excluded by the terras 
of the statute (referring to difference of religion—now of no 
consequence, and, happily, but of interest historically).
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In Leconc v. Shrircs (1G8G), 1 Vern. 442. Lord Jeffreys, L.C., 
wouhl not allow the removal of a guardian appointed by deed, 
where the deed contained a covenant not to revoke, and the de­
ceased parent had died in debt to the guardian so appointed.

In Ex p. Earl of Ilchcstcr, 7 Ves. 348, Lord Eldon, L.C., says 
(p. 367): “The question takes this turn ; whether, as it is neces­
sary under the statute, that the instrument, whether a deed, 
which I take to be only a testamentary instrument in the form 
of a deed, or a will, should be executed in the presence of two 
witnesses . . . it is therefore also necessary, that any instru­
ment revoking that shall be executed in the presence of two wit­
nesses. . Thus making no distinction between the case of 
a deed and of a will, either being revocable.

I cannot find any contrary intimation or suggestion of opin­
ion as to the meaning and effect of the statute. See also I Cyc.

The English law is substantially the same as ours, and the de­
cisions there are of authority with us— and I am unable to recant 
the opinion, expressed in He Itavis, that the law of Ontario, 
strictly speaking, knows nothing of adoption. As the Chancellor 
has not actually decided to the contrary, I am at liberty to follow 
my own judgment.

It follows that in Ontario there can be no “legal adoption,” 
in the strict and proper use of the words, as there can be in many 
of the States of the Union : 1 Cyc. 918. The Royal Arcanum is 
an organisation which covers many of the United States, as well 
as Canada: and its rules are made of general application.

No doubt, it was in view of the difficulty of framing any 
general rule as to “legal adoption” that the determination of the 
fact of “legal adoption” was left to the Supreme Secretary (sec. 
324 >. and the provision was made that the proof of legal adop­
tion was to he satisfactory to the Supreme Secretary. In my 
view, the Supreme Secretary was made the judge as to “legal 
adoption”—particularly in a country where “legal adop­
tion” has no meaning in the proper use of the words. I think 
his decision is final. In our Province, I think that what the 
Supreme Secretary decides to be “legal adoption” is “legal 

“for the purposes of the insurance—no statute or other 
law of the Province being violated.

As the benefit certificate cannot be issued until the Supreme 
Secretary is satisfied, it must be taken that the Supreme Secre­
tary has decided that Lucy Ilendershot was the adopted daugh­
ter. or to use the words of the rules, the child by legal adoption, 
°f the member: Am iral Order of United Workmen of (Jnebee v. 
Tamer 1910 . It Can. S.C.B 115

(b) 1 think it equally clear that Rhoder made “no other or 
further disposition thereof as provided in the Laws of the 
Order;”sec. 327 makes an assignment void, and see. 326 declares 
that a certificate is not to be held or assigned to secure or
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pay any debt ; and the provisions of see. 333, permitting a change 
of beneficiary to be effected by surrender of certificate and pay. 
ment of a small fee, have not been taken advantage of.

(c) The defendant appeals to the Act of 1904, 4 Edw. VI1. 
eh. 15, sec. 7 : but that has no application —it applies only in me 
ease of preferred beneficiaries—husband, wife, children, grand­
children, or mother: R.S.O. 1897, ch. 203, see. 159; and adopted 
children are no more “children” than are godchildren, or than 
the “wife” in Crosby v. Rail (1902), 4 O.L.R. 49G. or Don v 
Beauvais (1906). 7 Q.P.R. 448, was a wife.

The statute to apply is R.S.O. 1897, ch. 203, sec. 151 ! : 
“The assured may designate . . . the beneficiary . 
and may . . . by the . . . like instrument from time to 
time . . . alter . . . the benefits ... or substitute 
new beneficiaries . . . .” (G) “And if all the beneficiaries 
die in the lifetime of the assured . . . the insurance money 
shall form part of the estate of the assured.” This is applicable 
to the Royal Arcanum: sec. 147. The Royal Arcanum is nut a 
society incorporated under R.S.O. 1897, ch. 211 fan Act tv-; 
ing Benevolent. Provident, and other Societies), so as • ■ In- 
entitled to pay the insurance money “to the person or persons 
entitled under the rules thereof:” eh. 211, sec. 12. The incor­
porât ion was in Massachusetts in 1877, under the provisions of 
the laws there in force, substantially as in ch. 115 and ch. VHiof 
the Public Statutes, 1881.

Its position is, therefore, in the view of our law, the same 
ns that any other insurance company—e.g., that of the Catholic 
Order of Foresters in Gillie v. Young (1901), 1 O.L.R,
That case decides that the rules of the “Order” must gi\ 
to the provisions of the statute so far as they are incon- Mit 
therewith. Mingeaud v. Parker (1891). 21 O.R. 2G7. > C 
(1892), 19 A.R. 290, and Be Harrison (1900), 31 O.R. 314. may 
also be looked at.

If, then, the declaration endorsed on the certificate has any 
validity, the plaintiffs must fail in the issues offered by tin u 

The grounds of attack upon the endorsement are, it will lie 
seen, two in number: (a) that the endorsement was not read to 
or by Rboiler ; and (b) that it was ignored and treated as null 
ami void by both Rhoder and the defendant until the death of 
Rhoder.

As to (a), there is not the slightest evidence that Rhoder did 
not fully understand what, he was signing; lie has sign ! his 
name legibly, and nothing indicates illiteracy in any wav; 
letters, indeed, are produced, written by him, shewing the re­
verse. The second ground is equally baseless: considerable testi­
mony was given indicating that the policy was transferred 
rather by way of security for a loan or series of loans than the 
reverse, but nothing suggests, much less proves, that tin- trans­
fer “was ignored” or “treated” as “null and void.”
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The above will dispose of the issues offered in the plaintiffs’ 
claim :—

(1) The infants are not “the designated preferred bene­
ficiaries of their grandfather . . . T. R. Rhoder,’’ for the
double reason that they are not “preferred beneficiaries” at all. 
within the meaning of the statute, T. R. Rhoder not having been 
their grandfather in a legal sense; and. second, he made a new 
beneficiary under the provisions of tie' law in that regard.

(2) “The plaintiffs as next friend lo the said infant child­
ren” arc not “entitled to payment out of Court of the said sum” 
for several reasons. Assuming (what I by no means concede) 
that this company can be a next friend at all (R.S.O. 1S97, ch. 
206, secs. 4, 5, 8; N alder v. 11 a irk ins (1833), 2 My. A: K. 243), 
(n i the next friend is not entitled to the infants’ money ; Vano 
v. Canadian Coloured Cotton Mills Co. (1010), 21 O.L.R. 144: 
lie is brought into Court simply to protect the infants’ rights 
and guarantee the costs: Dyke v. Stephens (1885), 30 Ch. I). 
180. at pp. 100, 101; Smith v. Mason (1807), 17 P.R. 444; and 
111 . the infants are not entitled to the money in any cas .

(3) The plaintiffs basing their claim to the money specifi­
cally "in that the endorsement was not read,” etc., and “was 
ignored,” etc., they fail upon this issue as well.

This by no means disposes of the whole matter. The evi­
dence convinces me that, while the transfer is absolute in form, 
it was in fact but security for advances already made and to 
be made. The defendant says that he advanced more than the 
amount paid into Court ; and I think I should not order a refer­
ence unless the plaintiffs assume the responsibility of asking 
for one. The cross-examination of the defendant was not appar­
ently directed to shewing that he had not advanced the amount 
he claimed. The plaintiffs as administrators would be entitled to 

■ the proceeds of the certifieste less the amount advanced, etc.
If. within ten days from this date, the plaintiffs apply for an 

j| order of reference, such order may go, at their peril as to costs, 
|1 referring it to the Master at London to determine the amount 

[ l‘or which the certificate is security in the hands of the defend- 
I mit in that event, I shall reserve to myself the <|tiestinn of costs 
I and further directions until after the Master shall have made his 
| report If such an order be not taken out by the plaintiffs. I 
I now find all the issues in favour of the defendant, direct the 
I plaintiffs to pay all the costs over which 1 have control, and 
■ order the payment out to the defendant of the amount paid into 
I Court.

Jinlynu nf accord!nyly.

I l*ie phintilTs accepted I hr reference ottered in the judgment ; and nn 
J"r‘l4‘r Wii* necordinglv made referring it to the Mn-ter at London to inquire 
111,11 reP rt upon the amount for which the insurance certificate and the 
|***i}.mmi‘nt thereof were security.]
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FARMERS BANK v. HEATH.
(Decision No. 1.)

Ontario Mgh Court, Cartwright, U.0. February 15, 19IJ.

1. Appearance (9 1—5)—Conditional appearance—Service ex .ii ni-- 
Facts on which jurisdiction depends in question.

Where, in an action on an insurance policy, the defendant ni--\ - ! 
set aside an order allowing service out of the jurisdiction, mid it ap­
pears doubtful whether the contract was made within or without • 
territorial jurisdiction of the Court or whether the alleged In. 
took plats- within the jurisdiction, the prater course is to !• > the 
order stand, and to give leave to the defendant to enter a condit mu! 
appearance.

| It arson v. Herman In ion Ins. Co.. 10 O.L.R. 238. 3 O.W’.I!
372; Cn million Ifmliatm Co. v. Cuthlnrtson, 9 O.L.R. 12(1; II 
Ltd. v. Elite Costume Co., 9 O.I*R. 382, and Kemerer v. Mur 
2d O.L.R. 451. followed. 1

These wore two actions on two policies of Lloyds, made on 
the 11th January, 1909, and 1910, respectively, insuring the 
plaintiffs against losses arising from the wrongful acts of their 
employees.

The plaintifs obtained the usual orders for service on the 
forty or forty-one defendants in London, England ; and these 
defendants now moved to have the orders and services made 
thereunder set aside, as having been allowed without sufficient 
grounds.

Shirley D( niton. K.C., for the defendants.
M. L. Gordon, for the plaintiffs.

The Master :—The first policy is for £5,145 sterling, the 
equivalent at $4.8G of $25,000, as noted on the margin of 
this 1909 policy, under or after the seal. The second is for 
£5,000 only. These policies were admittedly made in London 
and are similar in their terms, with one exception. In the 
1910 policy there is an express provision that the loss, if any. 
is payable in Toronto. This, of course, at once disposes of the 
motion in that action, with costs to the plaintiffs in any event 
It is only fair to state that Mr. Denison had been told hv hu 
clients that the policies were similar in all respects. As this 
second action must, therefore, lie tried here, and all the evid­
ence will be found here, it may lie that the defendants will 
prefer to have lioth actions tried here and at the same time. In 
this way expense would be saved. But, in case they do not think 
it for their interest to take this course, then I think that the 
only disposition that is to be made of the motion in the 1!W 
case is to allow the defendants to enter a conditional appear­
ance, in the form in which the same was allowed in tin- vase of 
Burton v. German Union Insurance Co., 3 O.W.I?. 230, 372 
In the result, as shewn in 10 O.L.R. 238, the plaintiff* failedti 
shew any cause of action arising within Ontario, and his action 
was, on that ground, dismissed with costs.



Farm lilts Hank v. 11 i:\rn (No. 1[5 D.LR

5, 1912.

iliant ni"' * to 
ion, ami it ap- 
>r without tli** 
alleged lu 
i* to let ili*> 

r a conilii >»na!

3 o.xv.i: j i"
120; liluii.lc 
V. ivathfy

:ds, made ou 
insuring the 
acts of their

irvicc on the 
il ; ami these 
ervices made 
out sufficient

sterling, the 
ie margin of 
second is for 
lc in London 
lion. In the
i loss, if any. 
isposvs of the 
in any event.
ii told by his 
»cts. As this
all the evil 

fendants will 
lame time. In 
r do not think

i in the 190? 
ionnl appear- 
in the ease of 
\R. 2:10. 3Ti 
nt iff failed to 
md his action

5 D.L.R

A similar course was approved of in Blackley v. Elite Cos- 
Uoiuh Co., 9 O.L.R. 382, and Xiron v. Jamieson. 18 O.L.R. 02.'». 
This latter case resembles the present, in that the contract was 
silent as to the place of payment, though there “the course of 
business had invariably been for the respondent (plaintiff) to 
draw on the appellants (defendants) at sight for bis commis­
sion and for the appellants to accept and pay the drafts in 
Scotland:” per Meredith, C.J., at p. 027.

This was also the course adopted by the same learned Chief 
Justice in Kcmercr v. Wattcrson, 20 O.L.R. 451, which is. I 
think, the latest case on the point. There the leave to enter 
a conditional appearance was granted because it was in doubt 
whether, if the contract was made in Quebec, payment was 
nevertheless to be made in Ontario. The decision of the 
Chancellor in Canadian Radiator Co. v. Culltbertson, 9 O.L.R. 
120. was expressly approved of by Meredith, C.J., in Komerer’s 
case, supra, at p. 454.

In view of the facts of this ease and of the above authori­
ties. 1 have not thought it useful or necessary to discuss the 
grounds urged in support of the motion by Mr. Denison, in his 

I full and clear argument, which may hereafter enable him to get 
at least the same measure of success as the defendants secured 
in It arson v. German Union Insurance Co., supra, 110 O.L.R. 

| 238].
The defendants may satisfy the Court, on a full considéra- 

I tion of the ease at the trial, that payment was to be made in 
London under these policies, unless there is an express agree- 

I ment to the contrary, as is found in the policy for 1910, which 
I was only for £5,000, and not for £5,145, the amount secured 
I by the one now in question. But this requires evidence which 

cannot he given or considered on an interlocutory application. 
The motion is dismissed ; costs in the cause.

Motion dismissed.
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FARMERS BANKv HEATH 
(Decision No. 2.)

Out <n in limb Court, t’lu/e. Unirh I. 1912.
Ontario Dirinional Court, Fnleonhrii/y CJ.K.B., ttrittou. amt 

Suthc} la ml, ,1.1. Murrh It), 11112.

Am aka me ( g I—5)—Condition ai. aitearance—Win ri; them is 
DOUBT AS TO WIIEBE CONTRACT WAN MADE AND BREACH OCrt KKKD. 

Where, in an action on an Insurance policy, the defendant moves 
I» «"t aside an order allowing service out of the jurisdiction, and it 
appears dmiluful where the contract wa« made and the alleged bleach 
took place, the projier course is t<> let the order stand, and give leave 
to the defendant to enter a conditional appearanci».

[#'o million Itadiator Co. v. Cut hint non. !* O.L.R. 120; Hinckley Ltd. 
v i.hti Costume Co., II O.L.R. 382; and Hnnerer v. H attenant, 20 
"LI: I Al. fid lowed : Farmers Hank v. Ileath ( \ o. 1), .*» D.L.R. 290. 
•1 O.W.X. 082, affirmed on appeal.]
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2. Evidence i$ Il L—348e) —Presumption ah to where payment m ix
8U RA N CE MONEY IH TU BE MADE—MARGINAL NOTE ON POLICY 

The fact that an insurance policy, issued by underwriters in Kne- 
land, is -lamped with the name of an agent in Toronto, and !■• i - a 
marginal note shewing the equivalent in Canadian currency the 
face value of the policy, is an indication that it is payable in Omari".

Appeal by the defendants from the order of the Mas1 r in 
Cham hers. Fanners /tank V. II mill (So. 1), .1 D.L.R. :i 
O.W.N. fiS2. 21 O.W.R. 2S:{. in one of the actions only, that upon 
the 1000 policy.

Shirlnj Denison, K.C., for the defendants.
.1/. L. Gordon, for the plaintiffs.
Clute, J. (at the eonelusion of the argument) :—I think 

the proper disposition of this matter is that which was made by 
the Master, following Kcmercr v. Watterson, 20 O.L.R. I'd. I 
think there is sufficient doubt in regard to the question - to 
where the contract was made, and ns to where the breach oc­
curred, to justify the plaintiffs in bringing the action to have 
that question tested and to have a conditional appearance en­
tered by the defendants, if they so desire : and 1 repeat whi t 
I said during the argument, that, if the fnets are as suggested 
by eounsel upon l>oth sides, they might well have been spread 
out in form so that the Court could have acted upon them. I 
do not feel bound to act upon the documents above as tin ap­
pear here; and, taking the insurance policy, issued apparently 
in London, to my mind it is obviously issued upon a form which 
shews that there was some person to whom the defendants were 
issuing it, and upon which they recognise that person as lining 
business in Toronto. Apparently, after it had been issu'd on 
the 20th January, 1009, in London, it passed to this | isnn 
on the 8th February, 1000, in Toronto. Was that person the 
agent of the company of Lloyds T Or was lie an agent of the 
bank? 1 do not know ; but, upon the document issued h\ th«-m. 
they recognised such a person. The natural inference v -, that 
he was an agent of the defendants. That, of course, might be 
rebutted by the fact; and counsel for the defendants suggests 
that the fact is contrary to the inference I draw from the docu­
ment itself ; hut that denial is not in such form that 1 < id act 
upon it.

As I entertain a doubt ns to where the contract was made 
or where the breach occurred, 1 think the proper order to make 
is that made in this case by the Master.

The appeal will lie dismissed with costs to the plaintiffs in 
any event.

On the 12th March, 1912, an order was made by Minim i ' 
J., in Chambers, allowing the defendants to appeal to l> •

ourt from the order of Clute, J.
appea I was dismissed.
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Shirk y Denison, K.C., for the defendants.
,/ Bit knell, K.C., and .1/. L. Gordon, for the plaintiffs.

The judgment of the Court was delivered orally, at the 
close of the argument, by Falcon bridge, C.J. :—We are all 
agreed t' at Mr. Denison has presented this appeal with great 
skill and ingenuity. We are further agreed that it is neither 
necessary nor desirable that we should reserve the case merely 
for the purpose of adding to the literature on the subject.

The decision which we arrive at is not at all founded on 
tin* apparent hardship of the plaintiffs having to pursue indi­
vidual underwriters into all the finaneial centres of Europe. 
It is based on what we consider the clear view of the law and 
practice.

There are two policies here, ns to one of which the defen­
dants admit that they have to submit to the jurisdiction of the 
Ontario Courts. As to the other one—it is for £5,145, which, 
by a written marginal note is declared to be equivalent to 
$25,000. the £1 sterling living taken at $4.si;, the marginal note 
reading as follows, “£5,145 at ex. 4.8G=$25,000”—counsel for 
tin* defendants has endeavoured to persuade us that there is no 
contract to pay this one in this country.

Two judicial officers have exercised their discretion on this 
motion, and, in our opinion, rightly. It seems to us that the 
cast's of Canadian Gadiator Co. v. Cuthbcrtsnn. 0 O.L.K. 12(1. 
Blti'hlf}/ Limited v. Eliti Cost anu Co.. '• O.L.H. .4X2. and l\> m 
ertr v. Wattcrson, 20 O.L.R. 451, govern.

Not only is it a matter of doubt as to whether this contract 
is to be performed in Ontario, hut I should think, without say­
ing anything to prejudge the issue, it is quite arguable that the 

i order appealed from is right : (1) hv reason of the marginal 
I note in the policy, which 1 have already referred to: and (2)
! from the fact that it is stamped with an agent’s name, ns re- 
t ferret! to by Mr. Justice flute. It is also suggested that the 
I defendants have property in this country. However this may 
t k, there is so much doubt in the ease that the matters should 
a be tried out in the cause, and not simply on affidavits. The 
I practice is in substitution of the old common law practice re- 
j -lairing the plaintiff to undertake to submit to a nonsuit unless 
I lie proved a cause of action arising within the jurisdiction.

Appeal dismissed with costs to the plaintiffs in any event.

Appeal dismissed.
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HUMPHREYS v. CITY OF VICTORIA

lirilish Cul inn bin Court of ,1 ppidl. Mnrtlnnnhl, C.J.A., Irrimj, antl >. 
JJ.A. June 4. 1912.

Ahiuthxtion i g I II IT I EhW'K in xx\ \m>~ l'uxmc «.r («uni
«>K AMKM>—EmIMM IIOMAIX.

Where arbitrator» appoinh'il under w. 31MI R.S.Hd 1011. «'h 
ascertain damage* fur land taken fur a publie wtreid. award 
at 7 per cent. in-tead of 5 per rent, a* allowed by atatute. 
eannot. iipun the award coining liefore it on a motion to »et tIn 
a-ide. alter or amend the same to cure »nch error by accepting 
* pondent'* abandonment of the exee»». but mil*t order the aw

\Hkipirorth v. ftkipimrth. 0 Henv. 135, followed.]

tic- >* 

ml at

An «ppenl by the city of Victoria, from the deii» i nf 
Gregory. 4., refusing to set aside an award made in favour of 
Caroline Humphreys.

The appeal was allowed and the award set aside.
F. A. McOiarmid, for the city of Victoria, appellant 
7’. Fell, for respondent.
Macdonald, C.J.A., concurred with Unlliher, J..V

lux I mi, 4.A. : I would allow this appeal. The arh 'u • 
seem to have been iuttueiieed by a desire to do wluit in tl 
opinion would he a fair and just arrangement between tin- par 
ties, and in so doing they neglected to pay strict attention *•» the 
statute.

Section 394 of the Municipal Act, R.S.B. 1911, l*1'
lays down exactly what the arbitrators are to consider, .md a 
mistake by them as to the scope of the authority conferred upoe 
them by that section, whereby they exceed their authority 
st it tiles a ground to set aside the award under see. to ul" '

G
fa

ar> 
a x 
lie

•Section .194, It S.ll.V. Mill. ch. 170. i* a* follow*:
.‘I1M, rite cor|M>rnlion uf every mnnieipnlily -hall make lu tl»- iki 

occupier* «if. ur other |ier*on* inlerc»lc«l in. real projierty eut- I »| 
taken, ur u«ei| In I be eui |»iral ion in (lie c\erei*e uf any of It* w* 
injuriuii-dy allccteil by tbe exercise uf an\ <«f it* power», «lue ruin' > 
fur any «lamage» ( inelinliug the <*o»t uf fencing when re<|uirc«l 
re*ulling fnmi the exen*i*c uf Hitch | tower* l»*yun«l an> a«lv m' « 
the claimant nun «Icrivc frum the euutcmplatcil work : ami .« «\ 
fur cum|N>n«ation, if nut mutually agr»»*«| iipun. *ball !*• den Jed '« 
arbitrator* to lie appointed a» hereinafter mentioned, naniel­

la) The municipality -hall appoint one, tin* owner or ten i 
|N*r»on making the claim, ur tbe agent, -diull appoint 
'iii'li two arbitrator» 'hall appoint a third arbitral' « it I 
day* after their appointment ; but in the event «if »m *• 
tratom md ap;wiinting a thir l arbitrator within tbe time 
one of the Judge* uf the Supreme Court «ball, on app 
either partx In »iinimon* in Cbainhere, of which due miti»* • 
la* given to tbe other party, appoint »uch third arbitrai •

the

l»'f«,



|S DU

inp, ami *i ' 1 •

1911. «*1.

hitiitv. r < "in 
•

uei-epting i • 
«•r the a " i'1

he deri> iw "?
c in favour of 

ide.
pellattl.

J.A.

ri>«- iivli *1 - •
what in tli'-ir 

twvvii tlii' par 
it tent ion t»t

5 D L.R. Ill MVIIKIXS V. ClTX UK VlCTHKI X

C. A.
mu

III MI IIKM.s

X lr HIHI X.

Municipal \m« ndmciit Act. 1912,* or under mcc. 14 of the 
Arbitration Act, ch. 11. K.S.li.C. 1911.t

In an old caae decided in 1564, A mom., reported in Dyer's 
Report, part 2. 242".. tin- submission was as to the right, title, 
interest and possession of certain land called K. The award 
instead of dealing with the matters submitted, provided that the 
defendants should have “the brakes there growing during his 
life, paying to the plaintilT annually two shillings for the moiety mZTj.a. 
of the royalty of the said brakes.’*

The mistake of the arbitrators in that case seems very like 
the mistake in this award, and was held sufficient reason for 
setting aside the award.

The allowance of interest at V'/t instead of at 5r; is also ob­
jectionable.

I think the award should be set aside and the matter remitted 
to the arbitrators for reconsideration, under the amendment of 
1912: see (JuilUr v. Ma/timon (1882), 9 Q.ll.I). 672.

H.xi.i.iiikk, J.A.:—This is an appeal from the judgment of osini*».j.\. 
Gregory, J.t refusing to set aside an award for *8,126.22 in 
favour of Caroline Humphreys.

The city of Victoria under by-law No. 892 of the said city, 
expropriated certain lands, the property of Caroline Humphreys 
for street purposes, and being unable to agree as to the remuner­
ation to lie paid, the matter was referred to arbitration under 
seetion 296. K.S.li.C. 1911, ch. 170.J

The award was attacked on several grounds, but the only one 
argued before us was that the arbitrators had proceeded upon 
a wrong prineiplv in arriving at the amount of compensation to 
Is* paid (a) in that they allowed interest upon the amount

i inn 40 of III*- Municipal Aiiit'inIiiK*lit Act of B.l 2 (loo. V.. oh. 25 
in a« follow»: —

l" v*ootion .19(1 of miiil chapter I To i» hereby amended l»y milling at the 
end there .I tin1 following: —

“ Provided that in all ea*e* of reference to arbitration umler tl.li Act, 
the Court or « Judge may from time to time remit the matters re 
ferret! or any of them, or any awanl thereon, to the re conwiilerathm 
of the arbitrator* or umpire."

♦S-ction II of the Arhitration Art. II.S.li.C. 1911, eh. II. i* a- follow*
Il (I) Where an arbitrator or umpire Ini' mi*condueted liinuclf the 

1 urt may remove him.

onstdet
onferi"! i|
autliorih

lit o! th-

lii'' e en: n

silvan' i

decide-1 ’ Where an arbitrator or umpire ha* misconducted him-elf. or an 
arhitration and awanl ha* been improperly procured, the Court max *et 
the award a»ide.

lion .1911 of R.S.It.V. 1911. rli 17». I* a* follows: —
The arbil rntor* to lie appointed a* afore*ai I *hall lie sworn 

•" fore a justice of the peace to well ami trulx ileeiile tlie que*tion* lietween 
"'«• }* t-m .-lainiing compeination n* afore*sid ami the iiiuiiieipality. The 
*.'M .ir bit rntor* «ball lie and they are hereby required I" attend at some 
' iixenient place in the municipality, after eight day»' notice for that pur-
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awarded for lands injuriously affected hut not taken as \wll as 
upon lands actually taken, and at 7* \ instead of 5% ; and h 
in allowing $2,500 for the costs of moving a house upon the 
premises, which upon the street being run through, has its hack 
on the line of the street, and which to make it useful and valu­
able would have to be set back some distance facing the new 
street.

Section 396 provides that the award may be set aside if the 
arbitrators have been guilty of misconduct, or have proceeded 
upon a wrong principle.

Upon the tirst point, when the matter came before Gregory. 
J.. Mr. Fell of counsel for Mrs. Humphreys, voluntarily agreed to 
abandon as to excess interest allowed on the compensation 
awarded for lands injuriously affected,.but not taken, and as to 
the rate of interest being reduced from 7r\ to 5% (see reasons 
for judgment, A.R. 197, and recital in formal judgment. A It 
194), and upon this understanding the learned Judge refused 
the application to set aside the award.

It seems to me he could not do this. The award was com­
plete, and he had no authority upon the application to alter or 
amend it. Hu was bound by the statute, and what was done was 
tantamount to an amendment of the award : see Skipuorlh \ 
Skipworth. 9 Reav. 135. I think the learned Judge was vrong 
and on this ground alone 1 would allow the appeal and set asi.lt 
the award.

In this view it becomes unnecessary for me to deci«l the 
second i»oiut, although I can conceive that where a building ;n 
its present situation is practically valueless—on the principle 
that the damage should lie minimized—an item for movine 
which would have that effect might very well be entertained by 
the arbitrators.

Ordfr sf ttinfi nnidr award.

|nmc, by or on liehnlf of the municipality, or by the claimant for eom|»ena 
tion, then ami there to arbitrate am) award, adjudge and detenu, 
matters and things as shall tie submitted to their consideration. An 
award made and agreed to in writing by any two of the arbitrator, «lull 
tw final : Provided always that any award under this Act shall U- -ubject 
to be set aside on application to the Supreme Court on the f I win* 
grounds, and no others, namely, that the arbitrators have been guilty of 
misconduct, or have awarded the compensation on a wrong principle. in 
which case reference shall lie made again to arbitration as her. fi1 »•(.*<• 
pr«n bled.
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5 D L.R. ! Bell Telephone v. C.I'.K. & O.T.R.

File No 19486

Hoard of Hail ira y Commissioners.

all In* Hiihject

297

BELL TELEPHONE CO v. CANADIAN PACIFIC R CO and GRAND 
TRUNK R. CO

May 24, 191»

"AY—(iRXUK HI I'ARATION

1912

1. TkIEPHOXES (91 5) - l\KI Al I.A1 ION IN HI IIV
AT RAILWAY CROSS! X<1.

Where u grade separation has been ordered and a city street is 
lowered in the public interest, so as to go under the railway line by 
subway. a telephone company having overliead wires on the street is 
not entitled to compensation from the railway for the expense of 
moving and re-locating the telephone line.

Application of tin* Bell Telephone Company of Canada re 
specting crossing over tin* Canadian 1‘acific liai I way and Grand 
Trunk Railway at Brock avenue, Toronto, Out.

The judgment of tin* Board was delivered by the Assistant 
Chief Commissioner at the close of tin* hearing.

Assistant Chile Commissioner:—We are unanimously of 
the opinion that while the Bell Telephone Company has the 
right to he on the highway, still it must bear the burden of the 
changing of the highway when we order it for tin* public good. 
Tin* grade separation has been ordered there, and the burden 
of it has, we think, been properly apportioned between tin* 
railways and the city, and it occurs now that some burden is 
placed on the Bell Telephone Company. Well, they will have 
to bear it for the publie good. That is the only way to look at 
it. The city and the railways hear it for the publie good. 
Therefore, this application is refused.

Application refused.

THE BARNARD ARGUE-ROTH STEARNS OIL AND GAS COMPANY 
(Limited), THE ALEXANDRA OIL AND DEVELOPMENT COMPANY 
(Limited). AND THE CANADA COMPANY v FARQUHARSON

Judicial Committer of the Privy Council. l i>nounf llaldanc, L.C., hunt 
Macnaghtcn, Lord Atkinson, and Sir Charles Fitzpatrick. July .11, 1912.

Delos i § II ]) 2—41)—Constriction—Reservation of minerals — 
Specifically mention eh—Natvral has.

Natural gut is not within the exception of a <leei| reserving to 
tlic grantor nil mines ami quarries of metals ami minerals, at well at 
all -prings of oil discovered, or undiseoxered, on the land conveyed, 
together with the right to search for. work, win, and carry the same 
a*.iv. where tueh deed wut executed at a time when natural gat was 
regarded as a dangerout nuisance and long before it beeame a corn 
merci a 1 product, since it was the clear intent of the parties to reserve 
only the products expressly mentioned in the deed.

| Finyuharson v. Barnard, etc., Co.. 25 O.L.R. 91, a dinned on ap*
1-1.1

P.C.
1912

July 11.
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41)—Dm.XlTION OK "MINKS" AND *'M IN KRAIS." 
mine*" him! “mineral*” are not definite terms ’ ,11

2. Minks Ifllll 
Tin* words

susceptible of limitation «»r 
which they are used.

[(/languir (/*ruronl of) v. I'm ie

expansion according to tliv intenti'

1.1 App. ( us. 6ü7. applied ;

This was an appeal from a judgment of the Court of Aj-; il 
for Ontario (Mr. Justice Meredith dissenting), of NovonV • 
1911. /-'an/nilarson v. llarnard-Argue-Uoth Stearns Oil and flu- 
Co., 25 O.L.R. 9.1,1 O.W.N. 299, 20 O.W.R. 351, affirming 
sion of Chancellor Boyd.

Sir Robert Finlay, K.C.. Hcllmuth, K.C. (of the Can n 
Bar), and .1//-. Roulait, for the appellants.

Danckwerts, K.C., and C. S. Machines, K.C. (of the Cana l:.i« 
Bar), for the respondent.

London, Knoland, July 31, 1912.
The judgment of the Board was delivered by Lord Atkinson

Lord Atkinson said the Canada Company in 1867 grant- i o 
Mr. Farquharson the fee-simple of 100 acres at Tilbury, in tin* 
Province of Ontario. The deed contained an excepting < l.niv 
in the following terms :—

Excepting and reserving to the company, their successors and * -
all mines and «jiiarrie* of metal* and minerals, ami all spring- • !
in or under the said land, whether already discovered or iv • with 
liberty of ingress, egress, and regress to and for the «aid com] 
their successors, lessees, licensees, and assign*, in order to aear. li for 
work, win, and carry away the same, ami for those purposes -ke 
and use all neeilful roads ami other works, doing no other unm 
damage, and making reasonable compenaation for all damage • ■ y
occasioned.

The sole quest ion for decision whs what was the tin - 
s'.ruction of this clauseÎ Did it or did it not except from tin- 
grant the natural gas which impregnated certain imd- i l. n : 
strata of these lands. The ease did not require that their Lord­
ships should lay down a definition of minerals, nor even < Ira ti­
the line between what were and what were not minerals; the 
only question for decision was what, having regard to the time at 
which that instrument was executed, and the circumstain s then 
existing, the parties intended to express by the languag they 
had used, or, in other words, what was their intention t-m-hing 
the substances to be excepted as revealed by that languac*

In one sense, continued his Lordship, natural gas is. i« rock 
oil also is, a mineral, in that it is neither an animal nor a vege­
table product, and all substances to be found on, in, or under the 
earth must be included in one or other of the three catev •-«of 
animal, vegetable, or mineral substance. It is obvious. Id never, 
for several reasons, that in this clause of the grant the word
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“minerals” is not used in this wide and general sense. First, 
because two substances are expressly mentioned in the clause 
which would he certainly covered by the word “minerals” used 
in its widest sense—namely, “metals,” and “springs of oil in or 
under the lands.” Secondly, because the words “all mines and 
(piarries of metals and minerals.” coupled with the words 
“search for. work, win, and carry away the same,” do not seem 
to be applicable to a thing of the nature of this gas, obtainable in 
the way it is obtained ; and thirdly, because of the nature of the 
relation which exists between this gas and “rock oil. or the 
springs of oil in or under the ground,” excepted in the grant of 
the function which the gas performs in winning, working, or 
obtaining the oil from these springs; and fourthly, because of 
the state of knowledge at the date of this deed and the way in 
which gas of this kind was then regarded and treated.

As Lord Watson said in the Lord Provost and Magist rah s of 
Glasgow v. Farit, 13 A.C. 6Ô7, (175, the words “ ‘mines’ and 
‘minerals’ arc not definite terms, they are susceptible of limita­
tion or expansion according to the intention with which they are 
used.” It is clearly established hv the evidence that this gas is 
not volatilized rock oil, nor rock oil condens’d natural gas.

The gas is not an exhalation of the oil, nor is it held in solu­
tion bv the oil to any considerable extent. The gas and the oil 
are in their chemical composition no doubt both hydro-carbons, 
but they are distinct and different products, and it, therefore, 
could not be contended successfully, their Lordships think, that 
the words “springs of oil” cover this natural gas, simply be­
cause IhiIIi are found in some cases to impregnate the same sub­
terranean porous stratum, and that when this stratum is tapped 
by a pipe or boring lending to the surface the gas in its escape 
to the upper air helps to bring up to the surface with it some of

In some instances a stratum almost entirely impregnated 
with gas is found separated by a stratum impervious to both gas 
and oil from a stratum almost entirely impregnated with oil. 
Both the impregnated strata are then tapped by separate pipes 
Ro arranged that the gas performs the same function as in the 
other case, bringing, or helping to bring, the oil to the surface; 
but in both cases, when the pressure under which the gas is pent 
up in the earth is relieved, a pump has to he used to pump up 
tin- oil. Again, it was prôved at the hearing before the Chan­
cellor that oil mining leases only began to he made by the Cana­
dian company in 1863.

At the date of this deed, January 22, 1867, the winning of 
mineral oil through gas wells was a comparatively new industry. 
This natural gas, according to a witness, did not become eom-

I'.C.
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mercially valuable till 1880. And, according to the evidom. of 
others, the accuracy of which did not appear to have been ques­
tioned, though gas might lx* found without the presence of oil 
some gas was always found where oil was found, hut the gas was 
regarded as a dangerous and destructive element to he got rid of 
as it best eon Id. It did not begin to he utilized till lh90, over 20 
years after the date of the deed. The inference to he drawn 
appeared to their Lordships to he that the idea of preserving the 
ownership of this product, whose presence was regarded in Hi? 
and for many years after, as a dangerous nuisance, never or- m- 
red to the parties to the deed. If, in the attempt to exclude from 
the grant and preserve to the granting company what was then 
esteemed a valuable subject of property believed to he in the soil 
parted with—namely, oil, a term was used which in its wide sense 
would cover this then worthless product, gas, the parties never 
intended, their Lordships thought, to use that term in this u i !e 
sense.

The company are clearly entitled to search and work for oil 
in these springs of oil, and to win and carry it away from them, 
provided they do so in a reasonable manner, and do as little 
injury as is practicable. While the point does not arise in this 
appeal for decision, their lordships think that the company 
would not he responsible for any inconvenience or loss which 
might lie caused to the respondent or to the owners of the rstnte 
of the grantee in the eonduct of their operations in the manner 
mentioned. But, however that may lx*, their Lordships are. on 
the whole, of opinion that on the only question raised for their 
decision, the construction of the excepting clause in the com­
pany's deed of January 22, 1867, the decision appeaded from 
was right and should In» affirmed, ami this appeal should 1" -lis 
missed, and they will humbly advise His Majesty accordingly 
The appellants must pay the costs of the appeal.

Apiual dismissal
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McGREGOR v HEMSTREET et »l.
Batkatchamn Supreme Court. Trial before Brown, ,/. March 20, 1912.

1. Muktoaue (g VI B—75)—Sale on default of instalment—Alleged

A «ale of land under a mortgage for non payment of monthly in­
stalments of principal wan ordered in a foreclosure action in Seek 
atvhewan in terms of un acceleration clause in the mortgage although 
the defendant offers to pay the sum which is in arrear without refer­
ence to the acceleration clause.

2. Mortgage. i 8 VI F—9.1)—Foreclosure—Payment of amount in \it
HKAKK—SASH. STATUTES, 1910-11, CH. 12. SEC. 7.

See. 7 of ch. 12. Sii-k. Statutes 1910 1911 adding suh-sec. (10) of 
sec. 9.1 of the Land Title- Act, lt.S.S. 1909. ch. 41, providing that if de­
fault lias occurred in making any payments due under any mortgage, 
or in the observance of any covenant contained therein and under the 
terms of the mortgage by reason <>f such default, the whole principal 
and interest secured thereby shall have lieeoiue due and payable, the 
mortgagor may. notwithstanding any provisions to the contrary, and 
at any time prior to sale or foreclosure under a mortgage, perforni 
such covenant or pay such nrreirs as may lie in default under the 
mortgage, together with costs to Is* taxed by the registrar of land titles, 
and that lie shall thereupon be relieved from the consequence of such de­
fault, applies only to proceedings taken liefore the registrar of land 
titles ami not to a foreclosure action, as the provision a- to taxation 
by the land titles regi-trar could not have lieen intended to apply to 
the taxation of the posts of court proceed in

3. I 'oHTB I 8 I—7)—FORECLOSURE OF MUKTOAUE—DEFENDANTS AGAINST
WHOM NO CLAIM IS MADE.

Where no claim was made against some of the defendants in an 
action to foreclose a mortgage, they are not entitled to costs against 
the plaintiff.

4. Mortgage (8 VIC—81)—Parties No claim against—Sale instead
OF FORECLOSURE.

Where some of the defendants, against whom no claim was made in 
a proceeding to foreclose a mortgage. a«ked that a sale of the eneiini 
In-red premises Is* made, and offered a sitisfaetory guarantee for the 
..-Is thereof, a -ale. instead of a foreclosure, will Is* ordered.

This is an action arising out of the sale of certain property 
in Indian Head, by the plaintiff, McGregor, to the defendant, 
Hemstreet. McGregor represented tin* property to liemstreet 
as clear of eneunihranees at the time of the sale, and Hemstreet 
was to give McGregor a mortgage for .$25,000 which was to In* a 
first mortgage on the property, payable $2,000 immediately 
after sale was put through, and the balance of the mortgage at 
$250 a month. It was then found that there was a prior 
mortgage in favour of the Canada Permanent Mortgage Corpora­
tion. When this was discovered it was agreed that the amount 
due thereunder was to he deducted from the $25,000 mortgage 
and the payment of $2,000 was waived and Hemstreet further 
contended that the agreement went so far as to release him from 
any monthly payments, (which had been reduced to $125 in­
stead of $250) until the Canada Permanent mortgage had been 
paid otf.

SASK.

8. c.
1912
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Thi? plaintiff commenced foreclosure proceedings ;i;:d t' 
fendant set up his construction of the agreement above ref 11• 1 
to as a defence.

The defendant also further set up in his defence the right 
to pay the arrears and have the mortgage reinstated under - 
7. eh. 12, (1010-1011) (an amendment to the Land Titles A :

«/. A. Allan, for plaintiff.
//. (I. IV. Wilson, for defendants.

Brown, J.:—The only question at issue in this case is the 
arrangement arrived at by the parties when the defendant, 
Hcmstreet, assumed the mortgage of the Canada Fermaient 
Mortgage Corporation on March 10th, 1007. The endorsvm. nt 
which was made at that time on the mortgage in question in 
this action does not, in my opinion, leave the matter open to 
any doubt. 1 find the arrangement to he that the defendant, 
Hcmstreet, was to be credited on that date with $5,647.10. be­
ing the amount then due under the Canada Permanent mort­
gage, and that the $2,000 payment to be made on June 1st. 
1007, was to be abandoned, and the mortgage money, nnm. h 
$25,000, was after crediting the $5,647.10 as aforesaid, to In- 
paid in monthly instalments of $250 each beginning with the 
1st April, 1007. A payment of $4,030.01 was to be made on 
February loth, 1010, for which credit has been given in the 
plaintiff’s claim, and at that time it was agreed that the mm it lilt 
payments for the next twenty months should he reduced to 
$125 per month, instead of $250, as provided for in the nmrt- 
gage. The plaintiff on October 31st, 1011, since the commence­
ment of this action, paid the Canada Permanent Mort gag* « 'or- 
punition on their prior mortgage the sum of $030.20, and this 
amount should be added as of that date to the amount of the 
plaintiff’s claim. The defendant, Hcmstreet, relying on sec. 7. 
ch. 12, 1910-1011 Statutes of Saskatchewan* asks to be relieved 
from the consequences of his default upon payment of the 
amount actually in arrears. 1 am of opinion, however, that that 
section can only have reference to proceedings taken before the 
Registrar of Land Titles, in view of the fact that the section 
names the Registrar of Land Titles as the party who shall tax 
the costs. It could never have been intended that he should tax

•The Statute* <>f Saskatchewan. I01O-I0II. Hi. 12, sec. 7, ««Mini; Hsu* 
lo In nee. O.’t H.N.-S. ( 1009), eh. 41. provide a* follows:—

“(10) In cast» default he* «x-curred in making any payrnerr due 
under any mortgage or in tin* observance of any covenant «•••! unol 
tlien-in and under the term* of the inortgag<> by reason of such default 
the whole principal and Inters»! secured thereby shall have tu 
and payable, the mortgagor may. notwithstanding any provision- i - th< 
contrary, and at any time prior to sale or foreelosurc under a m -rtg«g**, 
perform such covenant or pay such arrears as may ho in def.mh . Vr 
the mortgage together with costs to lie taxed by the registrar, and • -hall 
thereii|Kin lie relieved from the consequence of such default."
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tin* costs of an action taken in the Courts. The defendants, who 
were represented by Mr. Wilson, other than the defendant, 
Hemstreet, asked for their costs of defence against the plaintitT. 
As no claim was made against these defendants, they were not 
entitled to such costs: but as they have asked for sale and guar­
anteed, through their counsel, the costs of such sale, I will order 
a sale of the premises instead of foreclosure. The order of the 
Court will therefore he that the matter lie referred to the local 
Registrar to ascertain the amount due under the plaintiff’s 
mortgage; and in the event of such amount, together with the 
plaintiff’s taxed costs, not being paid within three months from 
the date of the Registrar’s certificate, that the property in 
question lie sold upon terms and conditions to he settled by the 
local registrar; such sale to he subject to the amount owing to 
the Canada Permanent Mortgage Corporation under their two 
mortgages which are registered against the said property; the 
proceeds of sale over and above the amount of the plaintiff’s 
claim and costs to he paid into Court. And I direct that a copy 
of this Order be personally served on Lawson & Jones, Ltd., 
Broino Fizz Co., Ltd.; II. II. Mead; George F. Bryan Mfg. Co.. 
Ltd.; and Stirton & Dyer; all execution creditors of the defen­
dant. llemstreet, but who are not made parties to this action.

Order for sale.

KELLY v. GRAND TRUNK PACIFIC R. CO.
• Kill1 18787)

Hoard of HaiUcait CommhaUmert. June 10, 1912.
1. • XltHIKRS l$IVD—551)—■GOVERN MKNTAL BKUVLATlOX U.UI.W.XY COM 

mission—Location or iikpot.
The lluiml of Railway CmnmiMwionvrH. on lixing the location for » 

railway station on the Transcontinental Railway at one of two con­
flict ing site» proposed by repriwntatlves of settlements closely situ 
ated tn each other and bearing similar names, will not restrain the 
location of a second station at the other site on the application of the 
railway on n case for additional facilities being made out.

Application of Robert Kelly, for an order approving of the 
location of station to be constructed by the Grand Trunk Pacific 
Railway, on lot 882. group 1, Cassiar District, B.C., and re­
straining the location of any station on lot 851, group 1, Cassiar 
District; and application of the Grand Trunk Pacific Railway 
for approval of location of station grounds and station on lot 
851. group 3, Cassiar District, B.C.

Mit. Commissioner McLean:—By the Board's order No. 
15727 of December 19th, 1911, the railway company was ordered 
to provide and construct a station on lot 822, group 1, in the 
Cassiar District of British Columbia. The application of the 
railway for the approval of the location of station grounds and 
station on lot 851, group 1, Cassiar District of the Province of 
British Columbia, was in terms of the said order, refused, and
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the railway company was restrained by said order from lor ring 
a station at that point.

Subsequently, on the petition of the Grand Trunk l\i lie 
Railway Company, the matter was taken before the Governor- 
in-Council, and as a result of the hearing the Governor-in-C-uni. 
eil issued an order in the matter rescinding the order of the 
Hoard above referred to, and stating,—

it was made to appear that several dilTcrent interests directly aUVeted 
by the location of the stations in question had not had as full M|>or- 
tunity to set forth their respective views as would seem just and de­
sirable and that therefore in their judgment the aforesaid at>: h ,i 
lions of Robert Kelly and of the (Irani! Trunk Pacific Railway < one 
pany should be remitted to the fioard of Railway Commission-1 for 
Canada for reconsideration and that all parties interested in the mat­
ter of the snid applications should have leave to make such fm „-r 
application to the Board of Railway Commissioners for Canada as 
they might be advised.

Following this the order of the Governor-in-C 'ouncil re­
mitted the matter to the Hoard stating that it was,—

for reconsideration and that all parties interested in the matt-i uf 
the said applications have leave to make such further applicati i to 
the Board of Railway Commissioners for Canada as they may iad 
vised.

The matter was heard at length by the Hoard from Juin 1th 
until June 6th. A large amount of material was submitt- the 
exact value of much of this from the standpoint of evidm 
more than questionable. It was not, however, to be exp 'ted 
that, in a section which has not as yet experienced the .nlvan­
tages of railway devi , the views expressed as to the
effects of the railway development in connection with th- qu-s- 
tion of station sites, could be other than speculative.

As to the provision of the original order requiring the 1 - a- 
tion of a station on lot 882, after careful consideration I till­
able to see that this should be varied. The views express i by 
the late Chief Commissioner in his judgment arc as periinent 
to the location of this station now as when uttered. It is a .'dila­
tion which the railway has created for itself, and for the Hoard 
to assent to the modification of this term of the order would 
make it an assenting party to a vital injustice.

In the original hearing the views of the residents of tin pre­
sent town of llazelton were not to any extent before us. nor 
was there developed in the record the way in which their in­
terests from the standpoint of traffic convenience were nib vied 
by the Hoard’s restraining the railway company from building 
on lot 851. It may be snid parenthetically that it app- ired n 
the re-hearing that the proposed station was actually to be 
placed on lot If instead of on lot 851. This confusion may have 
arisen from the fact that the station grounds extend on to lot

01
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851. However, this is mentioned not because it has any material 
bearing upon the original order, but because the statement is 
necessary to correctness.

A considerable amount of evidence and opinion was pre­
sented in the re-hearing in regard to the highway methods of ap­
proach to the proposed station on lot 882, and the proposed 
station on lot 9 spoken of as South Ilazelton. Statements were 
submitted as to the cost of bridging the Bulkley river. There 
were also expressions of opinion as to the intention of the Pro­
vincial Government in this respect. These expressions were not, 
however, sufficiently definite to permit one to form any conclu­
sion as to where the bridges, if built, would ultimately be built 
by the Provincial Government or where the highways would be 
located.

It appears from the evidence of the representatives of the 
present town of Ilazelton that some point nearer to them than 
the location on lot 882 would be of greater convenience to them 
from a traffic standpoint. It also appears that at the present 
town of Ilazelton there is now the convenience of water trans­
portation, and that it is desired that in the new location a simi­
lar convenience should exist.

Giving due weight to the mass of material presented at the 
hearing, much of it contradictory, much of it conjectural. 1 am 
of opinion that the representatives of the present town of Ilazel­
ton have made out a ease for a station location nearer to them 
than would be afforded by the location on lot 882.

The second paragraph of the operative portion of order 
15727 which restrained the railway company as to location of 
station grounds and station should, therefore, be rescinded, and 
it should lie open to the railway to make application for ap­
proval of a station site which will give adequate facilities to the 
people of Ilazelton. The original plan for the location of the 
station at South Ilazelton which is before us, shews that the rail­
way, in the layout of the station grounds and sidings, departed 
from practically everything which it has considered as a stand­
ard from the standpoint of engineering and operating practice, 

j Had tin- Board required the railway to locate a station un­
der the engineering and operating conditions, which it itself 
chosv in this ease, there undoubtedly would have been the most 
strenuous objection upon the part of the railway. When culled 
upon by the railway to approve of such station site as it may 
deem convenient for the people of Ilazelton, the Hoard cannot, 

fci and will not he oblivious of the standard which the railway lias 
B chosen for itself.

The Assistant Chief Commissioner (Mr. D’Arcy Scott)
| and Commissioner Mills concurred.

1 in 12

20—r» |i.LB.
Order accordingly.
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QUE BATSFORD v. LAURENTIAN PAPER CO.

C, R. Quebec Court of Review, Charbonnenu and Dunlop, JJ.
January 19. 1912.

1. Hiuiiways (§ IV 1U—17(1)—Defects in niiiewai.ks—Liami in ot
AIJL'TTl Nli OWXKK—JOINT ACTION—R.S.Q. 1909. ART. 5941. -.LU- 
8EU. 20.

If sub-see. 20 «if alt. .*>041 of tilt* Cities and Towns Act. !' " 
1009, providing that every owner of land situated on any «trem. 
way. etc., established in a municipality (which owner of land i- 
liged by the municipal council under the authority of sub-vi 
hiiid ait. AOll to make and maintain a sidewalk in front of I 
jMityi shall he responsible towards the municipality for tin .. 
ages resulting from his neglect and may be called in warrantx 
municipality in all cases brought against it for damage-, midn -n 
owner not only liable in warranty to the municipality but . - 
the public, lie call Is- so only jointly and severally with the corporal 
and therefore no action for injury to a person resulting from a .!•• 
fective sidewalk can lie maintained against the abutting owner .«ion*

2. Hiuiiways (| IV D2—233)—Failure to uive xotio: ok ix.ii kiis w:
TO IIKIXU ACTION WITHIN ST ATI TORY TI MF/—DEFECT IN SIDEWALKS 
—R.S.Q. 19H9. ART. f>641, Hrn SEC. 20.

The failure to give notin' to the clerk of a municipality within 
sixty days of an injury sustained on a defective sidewalk without an 
explanation euflleient to justify the Court to |iermit the maiiitcnam* 
of the action after the expiration of such period, or the faillir* * 
begin action for injury against the municipality within six months "f 
the date of the accident as required by art. 5864 of the Cities and 
Towns Act. R.S.Q. 1909. will bar an action not only against the m i- 
cipality but also against the projierty owner who is answ.-raM. 
the municipality under secs. 20 of art. 5641 of said Cities .and T*.vwi* 
Act for failure to maintain such sidewalk in a safe condition - i 
quired by a municipal by-law. whether the liability created -,| 
sub-sec. 20 rendered the property holder liable to the public « 
as to the municipality or only gave a right to the munieip.ilin 
call him in as warrantoi.

3. Limitation or actions ((III F—130)—Defective hiiiewalkm \i*ii'
ixu owner’s statutory duty—Time eor hrixoixu action agaimi 
MUNICIPALITY.

If tin* land proprietor is under any direct liability to the injured par 
for neglect to keep adjacent sidewalks on the public street in r«■ ;•
free from snow or ice, bv virtue of a municipal by-law (R> 1 > 1...
art. 5641, sub-secs. 3 and 20), the neglect of such duty would. •' m,,v 
Is* only a qun*i-delit of omission on the part of the municipale.' 
the land proprietor jointly and severally, and the latter nr - -t 
the same defences as would lie available to the municipal «•>n |*• *raxi 
including the prescriptive limitation by which action against tin mv 
cipality must In* taken within a |ieriod of six months aftei 
dent ( R.S.Q. 1909. art. 5684. (’.(*. Que., arts. 1106. 1112. and 1 ’1

Statement Hearing in review of a case referred to the Court of I it" | 
by the trial Judge.

The appeal was allowed and the action was dismissed

F. S. Made»nan, K.C., for the plaintiff.
Brown, Montgomery & McMichael, for the defendant

The judgment of the Court of Review was delivered !• 
harbonnesn. j. CiiARBONNBAi*, J. :—In this case, which is an action ol I
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Mi-n . the jury returned a verdict for .+.">00, luit the case xvas re- QÜE-
served by the trial Judge on the question of liability, which is
uni inly a question of law, the facts of the case being uncon tro- 1912

verted.
The town of Grand*Mère comes under the general provisions 

of the Cities and Towns Act. By article ">041. sub-secs. 3 and 20, i xnu \ n v\ 
it is authorised to make by-laws for the laying of sidewalks and 1 A, KK( °'

X
f ian.i 1

t Iif li i - |.t-

their maintenance during summer and winter. ciiarbonneau, j.
Sub-section 20 provides that every person obliged to maintain 

sidewalks shall be liable to the municipality, and may be summoned
or t li** • ! • mi

» - -u 
but «1-

owner hIoik

in warranty in all eases brought against it for damages.
The town of Grand’Mère did actually pass a by-law for the 

construction and maintenance of sidewalks, making it the duty 
of the riparian proprietors to keep them in a safe condition. The 
defendant in this case is such a riparian proprietor.

The first question is whether this by-law makes the defendant
liable to the public, as well as towards the municipality.

If this question is answered in the affirmative, a second question

k wit
.

the faillir.

lie fit if- -! •

public a- wl 
iunicip.il ity

arises whether such liability is distinct from that of the corporation, 
or is subject to the same rules. The first question is a very con­
troverted one, notwithstanding the clause of the statute which 
mentions only a liability to the municipality, and only in xvar- 
ranty; but I think that it is not necessary to decide it, in the 
present ease, for the folloxving reason. If the riparian proprietor 
is not only liable in warranty to the corporation, but also to the 
public, he can only be so jointly and severally with the corporation.

The corporation, by laying part of its duties on the riparian 
proprietors, does not, and cannot thereby subject them to a heavier

XLKH-
CTION '1 ■ ' 1N ' •

responsibility than it originally bore, nor even to a different one.
The effect of the by-law was simply to make another party share 
in the fulfilment of a duty, and the neglect of such duty would

p injur. 'l l'.ir': 
et in repair, "f

lit <" .....
ivoulil. al m,,v

ml corp'irati'

after il" •'
, and --;l 11

■ only lie a joint and several quasi-délit of omission (article 1100 
i C.C.), and such quasi-délit should be governed by the same rules, 

as to both delinquents; the proprietor can therefore plead the 
[■ same exceptions as his co-debtor of the same duty, the corporation 
'j (article 1112 C.C.). The same rules of prescription must apply
I to an action against either party (article 2231 C.C.).

By article 5804 of the Revised Statutes, the plaintiff xvas 
hound, within sixty days from the date of the accident, to give

irt of llwiet a notice of the accident to the clerk of the corporation, failing 
which she could not claim damages, and her action must be in­
stituted within six months from the date of the accident. In

nissed this case no notice was given, and no reason offered to explain 
; such failure, which would justify the Court to exercise its dis-

niant fration, and the action was taken after the limitation of six months 
g hail expired.

cred l'Y 
et ion "f dan. 
vn of 'iraui

If the principle above mentioned is correct, the liability of 
the corporation, although extended to the riparian proprietor,
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was not increased, and the action against the proprietor should he 
dismissed, as it would have been dismissed if brought against the 
corporation, on the two grounds above mentioned, the want of 
notice and the limitation of time.

On the other hand, if there is only a right for the corporation 
to call in the riparian proprietor as warrantor, it is <,uite c\ ident 
that the plaintiff could not pass over the corporation, the party 
primarily liable, to reach the proprietor and exercise again*t him 
rights which were absolutely lost against the principal debt nr of 
the duty.

For these reasons, we are of opinion to dismiss the action of 
the plaintiff, notwithstanding the verdict.

Appeal allowed and 
action dismissal.

QUEER v. GREIG.

Yale County Court. H.C.. Judge Sun it son. County Judge. April !*. ]'*12.

1. EVIDENCE (fi II B—10H)—BuBDEN OF PBOOF OF NEGLIGENCE.
The onus rests upon the plaintiff of establishing the negligence 

of the defendant in an action for injuries sustained as tin- result 
thereof, and if. in the absence of direct proof, the circumstann are 
equally consistent with both the plaintiff's and the defendant"- ,.k 
the plaintiff fails.

1 Wakclin v. London and South Western It. Co. ( 188(1 i. ôd L..1.Q.B. 
229, 12 App. Cas. 41, 55 L.T.N.S. 709. specially referred to.)

2. Evidence (51IH1F—270)—Statutoby pbovision as to bvkhi n or
PBOVING SPEED OF AUTOMOBILE.

Section 42 of the Motor Vehicles Act, R.S.B.C. 1911, eh. I ', by 
which in any prosecution for any offence against its provision- occur­
ring while the motor vehicle was in motion on any highway the ;..-r^>n 
in charge or control of the motor vehicle, on being prosecute,! time- 
for, shall lie deemed to have lieen driving at an unlawful s|m-. ! until 
the contrary is proven and is further required to prove the a tm! r.v*1 
of speed at which the motor vehicle was Wing driven, does n apply 
to cast the same onus of proof on the defendant in a purely nil a-- 
tion for damages although the same default or neglect is re I i up-n 
ns might lie the subject of a prosecution for penalties un-l'-r that 
statute.

3. Automobile (§11—11)—Liability of owneb fob injubies : - iu^e
FRIGHTENED BY STEAM SHOVEL—B.C. MoTüB VEHICLES \ I RS.
B.C. 1911, CII. 109, SEC. 29.

One who was carefully driving an automobile at slow -j I <>n a 
highway is not liable, under see. 21) of the Motor Vehicle* \ t. I’ 
1911, for injuries sustained by a horse, where it appeared t: ' * !<
came frightened and unmanageable, not at the automobile. 1
steam shovel that was in operation near the road, and ran into tht 
automobile.

4. Evidence (§ XII A—924)—Weight of evidence—False in immukbui
P ARTICULAIS.

The evidence of a witness will not necessarily be disregard, in 1o(* 
because false in an immaterial particular.

5D.LR.]
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Action for the loss of a horse by injury on the highway through 
the alleged negligence of defendant while driving an automobile. 

,/. A. Maughnn, for the plaintiff.
M. L. Grimmett, for the defendant.

Swanson, County Court .Judge :—1 am satisfied that the 
plaintiff has failed to prove negligence on the part of the 
defendant. The onus of proof of negligence is cast upon the 
plaintiff: Wakelin v. London and South Western R. Co. (188b), 
12 A >p. ('as. 41, 50 L.J.Q.B. 229 (House of Lords). The Lord 
Chancellor, Lord Halsbury, at p. 230 [5b L.J.Q.B.] says :—

It is incumbent on the plaintiff in this case to establish by proof 
that her husband’s death lavs been caused by some negligence of the 
defendant’s, some negligent act, or some negligent omission, to which 
the injury complained of in this case, the death of the husband, is 
attributable. That is the fact to be proved. If that fact is not proved, 
the plaintiff fails; and if, in the absence of direct proof, the cireum- 
>tances which are established are equally consistent with the allega­
tion of the plaintiff as with the denial of the defendants, the plaintiff 
fails, for the very simple reason that the plaintiff is bound to establish 
the affirmative of the proposition—ei qui affirmai non ci qui negat incum- 
hit probatio. [12 App. Cas. at pp. 44-45.1
The burden of proof provided for under the very unusual 

section (42) of our Motor Vehicles Act, R.S.B.C., ch. 169, 
under which, in any prosecution under that Act, the defendant 
is presumed to be guilty of the offence charged against him 
until he proves himself innocent, has, fortunately, nothing to 
do with a civil action for damages such as the case at bar.

Section 29 provides that the person in charge of a motor 
vehicle shall use reasonable precaution not to frighten horses 
on the highway. I do not find any negligence on the part of 
the defendant, who is shewn by the evidence to be an experi­
enced driver. The character of that portion of the roadway 
along which the accident happened, strewn as it admittedly was, 
and very thickly, with large rocks, which are frequently rolling 
down from the gravely hillside abutting the roadway, is a cir­
cumstance in the defendant’s favour, presupposing on the part 

I »f a reasonable man, in his own interest, if nothing more, the 
I exercise of due care in the handling of his car on such a difficult 

piece of road. The plaintiff’s son, an Indian boy, who had 
been riding the horse, had to pass close by a steam shovel working 
very close to the roadside before he met the defendant’s car. 

I The roadway in question is a very narrow one, shut in on the 
I south side by a high board fence and on the north side by a 
I spur track of the Canadian Pacific Railway, which is used for 
■ getting gravel out of this gravel bank or pit. The boy’s horse 
|w&8 a young and fractious one, and was frightened first by the 
J'team shovel, past which it had to be forced twice by the boy 
Iin going to and returning from Coutlee. The Indian boy states

309
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Judge Swanson.
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B.C. that, after passing the steam shovel the second time, on hi> 
return from Coutlee, he got his horse under control, and a*.nut 

1912 150 feet further on met the defendant in his motor ear Up
----- says the ear was going “ very fast”; that it never slowed up until

Qvkeb after the accident. He says the motor frightened his i r<e,
(inn«. which began to rear and couldn't be controlled by him. [’he
----  boy says he then jumped off, but held on to the reins; that the

jwif Hvaman. |MWBe then reared and backed away from the ear; that he couldn't
hold him any longer, and had to let go the lines. He says that 
the horse then ran before or, rather, to the right side of tin car. 
and was struck by the car. The boy says the car never stopped 
until after the accident, when, he says, the defendant tine 
back to where he was with his horse. When the car struck 
his horse, he says, the horse’s left front foot got into the light 
front car wheel, and was broken; the horse, however, wa- not 
knocked down.

The defendant, on the other hand, states that he used i-wry 
precaution, blowing his horn before he rounded the point at 
the entrance to this rock-strewn piece of roadway; that hr <aw 
the horse approaching near the steam shovel, and that it was 
then greatly excited. On observing this, he says, he changed 
his gear from high to intermediate, travelling on it at slow speed 
for about four lengths of his car, then went into low gear, after­
wards slipping his clutch and creeping along at only one or tu 
miles an hour, and that, when he came to within forty fret of 
the horse, he stopped his car entirely, and shut off his electric 
switch, thus closing down the noise of his engine. The defen­
dant says that the horse was very much excited; that the b.v 
got off his horse; that the horse then started to prance and 
rear, and was being led along by tho boy. When within a few 
feet from the front " his car, he says, the horse broke away 
from the boy, backed into the track of the gravel pit spur at the 
side of the road, and then made a plunge, and landed with hi* 
front feet on the tonneau of the ear, striking the defendant on 
the right elbow with one foot; the horse came down on and 
bent downwards one of the brass tire irons on the right side of 
the car, bending it almost double, and one front foot dipped 
down on to the front right hand mud-guard of the ear, and lient 
it downwards towards the wheel. The defendant says that the 
horse took a swerve, and at the same time one of its front feet 
slipped into the spokes of the right front car wheel, and evi­
dently broke the shank of the animal’s leg about ten inches above 
the hoof, as he afterwards discovered. This all happened, 
he says, almost instantaneously.

After the injury to the horse, it stood still, apparently with 
no life or go in it. The horse was never thrown down. The 
horse had to be subsequently shot. The value of the in 
my opinion, is $100.

1
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These injuries to the car were seen a few minutes afterwards 
liv James Netherton, the railway man in charge of the steam 
•hovel at the time of the accident. I am satisfied that these 
injuries to the ear were caused in the manner described by the 
defendant. It seems incredible to me that the ear should have 
received such, if it were going at such high speed as the Indian 
hoy says, and ran against the horse. The plaintiff's story that 
the horse got injured by getting its foot into the front wheel of 
the rapidly passing car, and not Ix-ing knocked down, seems to 
me quite unreasonable.

The defendant's evidence is corroborated by a woman who 
is styled Marion (Ireig, who accompanied the defendant in the 
car. She swore that she is the wife of the defendant. The plain­
tiff's counsel endeavoured, in his cross-examination, entirely to 
discredit the testimony of this woman, on the ground that she 
had committed perjury when she swore she was the defendant's 
wife. 1 am satisfied from the way she gave her evidence that, 
when she made that stati which was impeached, she was 
swearing to something which is not true. At the same time, 
1 do not feel disposed to discredit her whole testimony and that 
ot the defendant (ireig on that account. A Judge must endeavour 
to separate the wueat from the chaff. The defendant's story 
Iicars the ear-marks of what is probable and reasonable, under 
all the circumstances.
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There will Ik* judgment dismissing the action.

Action dismissed

Re K.
Ontario Hiyh Court, Middleton, ./. Marrh 2ft, 1912.

WlLIJt <8 III i; 7—1 .»ftI—CONSTRICTION OF DEVISE OF INCOME FROM FI NI» 
H»K LIFE—INTEREST FROM DEATH OF TESTATOR.

Where a testator direct* hi* executor to set aside or invest a certain 
sum out of hi* estate, ami out of the income therefrom to make an ap 
I'M ion for the maintenance of a certain person in continuation of a 
-imilar appropriation to him nuole hv the testator while alive, the 
lienctieiary i* entitled to the income from such sum from the «late of 
the testator'* death, ami it is conqietcnt to the executor to hold for 
thi* fund interest-lie iring securities which came into hi* hands, and to 
pay the income therefrom for the maintenance of the beneficiary.

|fW x. Meeker. 36 NY. 13. followed ; He Crane. flftftS) 1 Ch. 379, 
di-tingui*hed.]

Win s (| ||l<; 4—133)—Conditional or adkolcte lift—Skttixu aside 
REST* BEARING SECURITIES MAINTENANCE UT SIHTE1S < "\ 

TIN CATION OF YEARLY PROVISION.

Where a testator direct* hi* executor to set aside or invest a cer­
tain -inn out of hi* estate, and out of the income therefrom to make

priât Ion tm the maintenance of In- listers, in continuation 
of i yearly provision which lie and his brother* jointly had made for

S.C.

V.
1912

Jlldse .swnlwm.

ONT.

H.C. .1.
1912

86

1



312 Dominion Law Reports. [5 D R

ONT. them during his lifetime, and expresses his desire, in the will, thu
-----  brothers shall, after his decease, continue to contribute to the i,

IT. C. J. tenu nee of his sisters, the provision for the sisters is not therein !..
1912 conditional upon the testator's brothers continuing to contrihui
___  wards their maintenance.

Kk K.
----- Motion by the executors of the will of J. (1. K., upon or n-

Statement atintr notice, for ttn order determining certain questions ar ng 
upon the will.

,/. />. Bissctt, for the executors.
IV. E. liant y, K.C., for the sisters of the testator.
('. (I. .louts, for the Inspector of Prisons and Asylums. > u 

tory committee of the widow and one daughter of the testator.

Middleton, j. Middleton, J. :—By his will the testator, who died on the 
30th July, 1910, among other things, provided as follows

“1 direct my executors to set aside or invest the sum of 
$10,000 and out of the income therefrom to make an appn.pri- 
ation yearly toward the maintenance of my sisters Emma Kath­
erine and Marian who are now unmarried during their lifetime 
or the lifetime of such of them as remain unmarried hut not to 
exceed $000 per year it being understood that this prov >:on 
for my said sisters is only to he enjoyed by them or such of t hem 
as remain unmarried. This provision for my said sistm-s is 
made by me as I have been in the habit in my lifetime of mak 
ing some yearly provision towards their maintenance in com­
pany with my two brothers and 1 express it as my desire that 
my two brothers shall after my decease continue to contribute 
also towards the maintenance of my sisters.”

Subject to this provision and other provisions not now 
material, and to an annuity to the widow, which is not allrcted 
hv the question in issue, the estate goes to the testator > five 
daughters. The questions raised upon this motion are :

First, are the testator’s sisters entitled to receive interest 
upon the $10,000 from the death of the testator or only from 
the expiry of one year from his death ?

Secondly, have the executors discretion so to distribute the 
estate as to allot interest-hearing securities to the fund in quos- 
tion so that interest will be provided from the testator \s death

Thirdly, is the provision for the sisters conditional iq n the 
testator’s brothers continuing to contribute towards the - -ters 
maintenance Î

Upon the argument I dealt with the last question. ! idin: 
that the provision was in no way conditional.

There was not cited to me, nor have I been able to find, any 
English or Canadian authority expressly in point up u the 
question of interest. There is no doubt that an annuity ill be 
computed from the death of the testator, and there is equ Hy no



i 5 D R. 5 D.L.R.i Kk K. 313

vill. Hi 
to tilt* 11 
thereby 
ontril"!'

poll on li­
ions nriMiu:

lums. u-
lie testator.

lied on the 
lows
the sum of 
n appropri- 
iinina Hath- 
loir lifetime 
l but n«»t to 
is provision 
uch of them 
d sisters is 
me of mak- 
ice in com- 
desire that 

> contribute

s not now 
not affected 
stator s live

>ive interest 
r only ' vom

«tribute the 
md in m11'*8’ 
tor’s death! 
ml upon the 
i the esters'

ion. holding

to find, any 
it upon the 
auity will be 
is equally n0

doubt that, subject to some exceptions, interest upon a legacy 
will be computed from a year from the testator’s death. This 
ease is neither an annuity nor a legacy of a capital sum. It is 
a gift of the income to be derived from a portion of the testa- 
income during the lifetime of the beneficiaries.

I was told—and the motion was argued upon this footing - 
tor's estate to he set apart for the purpose of producing such 
that the testator's estate amounts to about $275,000; a consider­
able portion of this*being interest-hearing securities. Having 
tliis in mind, it appears to me to he plain that the intention of 
the testator was, that the executors should set aside out of the 
investments already made, or if they saw fit, invest, $10,000, 
and use the income towards the maintenance of those sisters in 
continuation of the testator’s benevolence during his lifetime; 
and he could not have intended that there should he a period 
during which they would not receive the aid which he in his 
lifetime had given and which lie contemplated continuing after 
his death.

The well-reasoned ease of ( 'ook v. Meeker, 36 N.Y. 15, sup­
ports this position. It is there said : “When a sum is left in 
trust, with a direction that the interest and income should he 
applied to the use of a person, such person is entitled to the 
interest thereof from the date of the testator's death.” That 
case is largely founded upon English authorities, although 
none of them is precisely in point.

Mr. Jones relied upon the case of Re Crane, [1908] 1 Ch. 
179; but I think that, when carefully considered, it is dis­
tinguishable. There a sum of £8,000 was to be paid by the ex­
ecutors to trustees, and these trustees would hold on certain de­
fined trusts, inter alia to pay the income to the testator’s daugh­
ter in-law during her widowhood. It was hold that the legacy 
did not carry interest from the testator's death. There the 
legacy was the capital sum directed to be paid to the trustees ; 
and it was attempted to bring the ease within the well-known 
exception to the general rule which has been recognised where 
the beneficiaries are infants to whom the testator stood in loco 
parentis, and the Court has held that a gift of the income in 
tic meantime for the maintenance must he implied, otherwise 
there would not be any fund for maintenance. Swiufen Eady, 
J.. held that this rule had not been and could not be extended to 
the case of adults.

That case, it appears to me, has no bearing upon the present 
on>*. where the gift is not of the corpus but of income. Four 
of th'- t-stator's daughters, who are sui juris, assent to the con­
tention of the sisters ; and this application is only necessary by 

j reason of the misfortune of the remaining daughter.

H. C. J.
1912

ltiz K.
Middleton, J.
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H. C. J. 
1912

It will, therefore, he declared that the sisters are entitled 1" t 
income derived from $10,000 from the date of tin* death <>! 
testator, and that it is competent for the executors to tiv.r > 
held for this fund interest-hearing securities which came to t r 
hands and to pay the income therefrom (subject to the lia i- 
tion found in the clause itself) for the maintenance of the tl i , 
sisters.

The costs of all parties will be out of the estate ; those of ; In- 
executors as between solicitor and client. *

Ordi r at ( "/ t;

ONT.

H. C. J. 
1912

July 2.

Statement

Re JOHNSON.
Ontario lli<ih Court, Britton. ./. Juif/ 2. 1912.

I. Wills (6 III 0 8—157)—Devise—Constriction — Svrvivohmiii* hi
LEGATEES—TENANTS IN COMMON.

A devise of property to the mot her and sister of a iv-i .r.. r 
the survivor of them." makes them tenants in common, since • • i: 
vivorship mentioned was referable to the death of the testator, and 
not to that of the devisees.

|Theobald on Wills. 4th ed.. |>. .*>.">4. specially referred t>>; /* 
v. hi i/lr. 4 Or. 554. ami Smith \. Colruinn. 22 Or. 507. di4tinyu : -

Motion by Kliza Blackwood, executrix of the will of Martmivt
J. «Tohnson. deceased, the mother of John Roger Johnson, d is 
ed. and one of the devisees named in his will, upon an or fili­
ating notice under Con. Rule 938, for an order determ in inf a 
question as to the construction of his will.

The motion was heard at Cornwall.
G. A. Stiles, for the applicant.
It. A. Pringle, K.C., for Catharine Lillian Warner - for r!y 

Catharine Lillian Froom).
Bntton. j. Britton, J. :—John Roger Johnson made his will on t ! <• 1st 

September, 1904, in the words following:—
(1) “I will and direct my executrices hereinafter named to 

pay my just debts and funeral and testamentary expenses out 
of my personal estate.

(2) “1 will and devise all of my real and personal estate 
to my mother Margaret J. Johnson and to my sister Catharine 
Lillian Froom or the survivor of them.

(3) “I hereby appoint my mother Margaret J. Johnson and 
my sister Catharine Lillian Froom executrices of this m will 
and I hereby revoke all other wills by me heretofore i id*

The testator died on the 9th May, 1905. Both his :i tier. 
Margaret, and his sister Catharine survived the testator i’ the 
mother, Margaret, died on the 22nd November, 1911.
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The contest here is between the sisters, Eliza Blackwood and ONT 
Catharine Lillian Warner (formerly Catharine Lillian Froom) (,"T 
as to the true meaning of the secon<l clause of the will. It is 
contended on behalf of the applicant Eliza Blackwood that the 
survivorship mentioned has reference to the testator; and. as i,,iin««i

both the mother and sister survived the testator, they took as __ .
tenants in common. Bruton.;

The rule as laid down in Theobald on Wills. 4th ed., p. 554, 
seems correct as deducible from the authorities: “Survivorship 
is to be referred to the period of division. If there is no pre­
vious interest given in the legacy, then the period of division is 
the death of the testator—and the survivors at his death will 
take the whole legacy. But. if a previous life estate is given,

I then the period of division is the death of the tenant for life, 
and the survivors at such death will take the whole legacy. The 
same rule applies to realty as to personalty.” See cases cited 
by Theobald.

Here no life estate was given. It was a direct gift to the 
two—the mother and sister or the survivor. They both survived 
the testator—they both took it all. as tenants in common.

Some of the eases cited on the argument and relied upon 
for Mrs. Warner are outside of this rule. In /'<thhs v. A'///#, 
4 Gr. 334, there was a devise to the wife of the testator for 
lit***, with remainder to A. B„ and (’., or survivors or survivor of 
them. Survivorship there meant survivors at the death of the 
tenant for life—and not of the testator. In Smith v. Coleman, 
"23 Gr. 507, there was a devise to the wife for life.

There will be a declaration that the survivorship mentioned 
in the will of John Roger Johnson was referable to the death of 
the testator: and, upon the testator’s death. Margaret J. John­
son and Catharine Lillian Froom took as tenants in common.

There will be no order as to costs.

Application n fusai.

DAGENAIS v. THE MODERN REALTY & INVESTMENT Co., Ltd.

Quebec Superior Court. Dnunn, ( Uwitrral). Januar/i :il. 1912.

I. PRINCIPAL AND AGENT (§IIR—17 >—IMMOVABLE PROPERTY—PROMISE 191
o! SALE ACCEPTED ON IIEIIAIJ-' OE X PARTY WHOSE NAME IS MIt 
DISCLOSED.

Where a promise of sail* of immovable property i-. accepted in 
lh« -r word*. "This promise is accepted for our client,” and the name 
"t ilie client is not disclosed at the time, then* is a valid sal.- and the
I"1''"a accepting the promise In....mes jH-rsoivilly responsible a- the
l"i','l|aser unless he discloses his client's name and the latter accepts the 
property.

Iti shois <(• Dclagc, for the plaintiff. 
ti'hnan <(• lloytl, for tin- defendant.



Dominion Law Reports. [5 D I R.316

QUE.

1912

Daokxais

The
Modkhx

1 XVI STM I XT

Demeiis, J. :—The defendant has accepted tin* promis. ,■ 
sale from the plaintiff. The defendant’a written doeum nt 
states that “this promise is accepted for our client.”

This is a case of the reserve d'elirc command (reserv. 
electing a purchaser).

There is a contract before the purchaser appears. Until the 
real purchaser appears the party who has stipulated is the 
acquirer (Beaudry-Lacantinerie, Sale, vol. 1. Nos. 172 and IT'. 
The person who stipulates is bound up till the time he disclos.-s 
his principal if he has one, and if he has none up till the time 
some one has accepted (Beaudry-Lacantinerie, vol. 1. No. Is '

The defendant gave the name of Dunn. It had no mandate 
from Dunn. Dunn always refused to engage himself and tin i. 
fore it remains under the obligation, because since there is a 
sale there must be a buyer.

When it was called upon to sign the deed of sale or to pay 
the price it refused, and the reason given was that it had n. r 
bought.

It was sued and pleaded the same ground adding that the 
deed which was tendered to it did not mention certain movable 
property which was accessory to this apartment house.

It is to lie noticed that by his conclusions the plaintiff isks 
that the judgment should order the defendant to pass a deed 
according to the terms of the promise of sale. In order to Ik? 
entitled to costs the defendant should have declared itself ready 
to pass such a deed. It is true that it can do without a title 
deed if it wishes, that is its own affair. It was evidently through 
an omission on the part of the notary that the accessories were 
not mentioned. He to describe the immovable. The
transmission of movable property does not require a title. These 
movable effects which serve for the carrying on of the apartment 
house form part of it. But in order to dispel any in re­
gard to the matter, the Court allowed the plaintiff to fyle a 
deed which expressly " them. The defendant is m»ne
the more ready to sign a deed. It is in fact evident that this is 
not the point in issue.

Under these circumstances I do not think that the ists 
should be divided.

The defendant loses and it must pay the costs excepting those 
of the re-hearing.

Judgment for plait

6

6478

4013
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KIZER v. THE KENT LUMBER CO., Ltd. N S.
A ova Scotia Supreme Court, Meagher, ./.. tiro ham, F,'../.. Kussi II v C.

and Jtitchic, JJ. May 10, 1912. jjijo

1. Master and servant (8 II ('1—192)—Liability ok master—Cumiii '
HI'TORY NEGLIGENCE—BREACH OK STATUTORY CONDITION—X.S. I:l-X 1 
Factories .Act (1901) en. 1. hkc. 20.

A servant. whose duty required him to work in a restricted i>la«*<‘ 
at a table in close proximity to a set-screw in a revolving shaft that 
was not guarded, as required by see. 20 of eh. 1 of the 
Nova Scotia Factories Act of 1901, is not guilty of contributory 
negligence, where, while passing over the table in the discharge of his 
duties, his clothing was caught by such set-screw and lie was seri­
ously injured.

[Compare Siren v. Teiniekatning Mining Co.. 2 D.L.R. 104, 2ô O.L.R.
524.)

2. Master and servant (8 II A 4—71)—Liability or master—Un­
guarded SET SCREW IN SIIAKT—X.S. FACTORIES A( T (1901) CM.
I. SEC. 20.

Failure to guard protruding set-screws in a revolving shaft, a- re­
quired by sec. 20 of the Nova Scotia Factories Act of 1901. at a place 
in dose proximity to which a servant in the discharge of his duty 
was compelled to work, and which could have been guarded bv placing 
a board over the shaft, renders the owner of a saw-mill liable for 
injuries sustained by the servant, whose clothes were caught by such 
set screw, while he was in the discharge of his duty.

:t. Master and servant i § 11 A4—711—Failure to ovarii set-screw—
Breach of statutory duty—Detect within R.S.N.S. 1900,
CH. 179, SECS. 3 AND 5, SUB-SEC. (o).

Failure to guard, as required by the Nova Scotia Factories Act, of 
1901. eh. 1, see. 20. a protruding set-screw in a revolving shaft in a 
-;.v mill at a point in close proximity to which a servant was re­
quired to work, constitutes a defect, within the meaning of eh. 179,
-co. 3. and sub-sec. (a) of sec. S of the Employers’ Liability Act,
R.S.N.S. 1900. in the arrangement of the work and machinery of 
which the master was aware, so as to render him liable for injuries 
sustained by the servant through his clothing catching on the act-screw,

4. Master and servant (§11113—144 )—Liability of master—I n-
CIUARDED SET SCREW—VOLUNTARY ASSUMPTION OK RISK

A servant who continues in an employment with knowledge of the 
close proximity of a protruding set-screw in a revolving shaft that 
was not guarded, as required by eh. 1, sec. 20, of the Nova Scotia 
Factories Act of 1901. does not thereby voluntarily assume the risk 
of injury therefrom, so as to deprive himself of a cause of action for 
personal injuries under the Employers' Liability Act of X.S. 1900.

[Compare Siven v. Tnnixkaminy Mining Co., 2 D.L.R. DM. 2*> O.L.R.
524.1
Master and servant (§11 A 4—71t—Saw-mill—Mill-gearing— 

f»vMtDiNO -N.8. Factories Act (1901), sex;. 20.
A saw mill is a “factory" within the meaning of see. 20 of the Nova 

Scotia Factories Act (19Û1). which requires that nil dangerous parts 
i f mill gearing, machinery, etc., shall I*-, so far as practicable, securely 
guarded, as such Act declares that “mill-gearing" comprises "every 
shaft, whether upright, oblique, or horizontal.”

fi Action i 8 II A—14)—Choice of remedy—Under X.S. Factories Act 
11901 ) or under Employers’ Liability Act, R.S.N.S. 1900 
Of. 179.

It was the intent of the legislature that a violation of the statutory 
duty imposed by the Nova Scotia Factories Act, which requires that
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N. S. ail «Inngeroti* parte of mill-gearing, machinery, etc., -hull le-, - fir 
a- practicable, -evurelv guanleil, -huuhl create a Unhillty. iml« i

S.C.
1912

«lent uf the Km ployer V Liability Act. f«ir the Itenellt of a -ervam 
-ii-taiiieil injurie- an a re-ult of such violation of the Factories \,< 
(/Vr Ititehie. .1.)

K"“ | l allouer V. Folle, |;| Q.li.l), 1(19; Urines v. I.unl Wiiiiboim. | 1 - 
2 II. W2, and Sanll Nie. Marie Palp mal Paper Vu. v. Mie

Kkxt ('an. S.C.It. 2.1. epecially referred to.]
7. Manu k ami kkkvaxt (fi II II .1—144) Asst mition «h hink llm m ii

BY MANTKK OF STATITOBY IIPTY—"Vol.KXTI XOX HT IX.M'KI\."
The maxim, l'ulnili non fil injuria, i- not applicable where > —r 

vaut Mi-lnint injuries as a result of a violatitm of a statutory 
hy a ma-ter.

| TIuuiiuh \. tfuartenaaiur. H (J.B.I). M8.1 ; Unihiers v. lia mill en 1 i 
Inu Vu., 2.1 Ont. It. 42.1 ; Itaihlehi/ v. Fail uf U ran ri Ile. 19 (J.lt.l) i 
l\i lift v. Write Snipir Vu.. 20 Itettie. HH; Thunipnun v. Il liai 
( lut. It. 127: llrureh \. I.unl Wiinburm. [ |S9S| 2 (,).lt. 402. and 1 t«-x*-n 
on Negligence. -Inl ed.. p. 04.1. *|ieeially referred to; see also bln \ 
V.P.K., 2 D.L.It. .1.11.1

Statement Action hy plaintiff under the Employers' Liability A-t to 
recover damages for injuries alleged to have been sustained by 
him, while in the defendant company's employ, by reason of 
defects in the condition or arrangement of the ways, works, 
machinery, plant, buildings and premises in defendant's saw- 
mill at t iold River, in the county of Lunenburg, and by n a>oii 
of the negligence of persons in defendant's employ entrusted 
with superintendence, etc. The facts are sufficiently set out in 
the judgments.

The action was tried before Drysdale, J„ at Bridgewater, 
October 2ôth. 1911, and judgment given two days later in 
favour of defendant, on the ground that plaintiff* by hi- own 
negligence and careless act was the direct and sole cause • T his

Argument

injuries.
The appeal was allowed.
1’. Talon, K.C., for plaintiff", appellant:—There is no dispute 

as to the facts, but the learned trial Judge erred in thinking 
that plaintiff tried to climb up over the coupling which caught 
his clothing, the fact being that he was pushing a plank that 
was oil the table out of his way. This saw mill was a factory 
within the meaning of the Factories Act, and that Act tr<«v.-rns 
the case: Acts of 1901, eh. 1, sec. 2. sub-sees. 1 (a) and 10. It 
was the duty of defendant to place guards around machinery 
wherever practicable. The statute imposes an alisolute duty ami 
though the neglect is due to error of judgment on the part ••!' an 
employee, the owner is liable: David v. Rritannie ('"ill < 
[1909] 2 K.B. 140; droves v. Lord Wimhorne, [ 18981 J (J.ll. 
402: Smith v. Raker, [1891] A.O. .12’» ; Tobin v. Xnr (ihisipiu 
('mil Co., 20 N.S.R. 208.

Messrs. •/. A. McLean, K.C., and />. C. Sinclair, for dll 
ant. respondent :—Plaintiff* could have avoided the accide nt by 
the exercise of ordinarv care. The Factories Act does u nply
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in this ease. McPherson v. Vail, 40 X.S.IL ü 17, was decided 
after that Act was in force. The machinery that caused the 
accident was not dangerous and did not requin» tu lu» guarded. 
It was plaintiffs contributory negligence that caused the acci­
dent : Dominion Iron anil Slid Co. v. Dai/, 84 Van. K.V.R. 3S7 ; 
Dominion Iron ami Sin I Co. v. (Hirer, 3."> Van. K.V.R. .">17 ; 
Sullivan v. India Manufaelurimj Co.. 118 Mass. 31H>.

I'alon, K.V., replied.

Vkaiiam, K.»!.:-—This is an action for negligence at common 
law and under the Employers' Liability Act. The plaintiff, an 
employee of the defendant company, was injured in their mill 
through having the front bib of his overall trousers caught in 
the coupling of a horizontal revolving open shaft winding him 
towards it and injuring him in his private parts. The shaft 
was about 30 inches above the floor along the side of a table 
upon which lumber was brought down and about a foot from it.

The shaft was between one and a quarter or one and a half 
inches in diameter, and the coupling consisted of two flanges 
alHiut six or eight inches in diameter, bolted together with four 
Lilts with heads and nuts protruding above the surface of tin

The shaft operated rollers above this and other longitudinal 
tables, and these rollers brought down the lumber from the saws 
above to trimming saws beneath the table, which trimmed off the 
ends. There were under the tables four endless revolving chains 
operated by the shaft and revolving in the same direction. The 
lumber which came down the rollers had moved down from the 
table on to the revolving chains by the men to be transferred 
to thr trimming saws. For this purpose* tin» chains bad horns 
or dogs projecting every four feet to hold the lumber.

There were two chutes, one in front of each trimmer, through 
which ends trimmed off were carried down.

One of the trimming saws near which the plaintiff was sta­
tioned on the near side of the table in question was a stationary 
circular saw. The other trimmer, also a circular saw. on the 
farther side of the table, was a jump saw worked with a foot 
lever at the lower end of the table. If the stick was too short to 
be trimmed by the stationary trimmer, the jump saw on the 
“tiler side of the table was moved so that it trimmed tin* stick 
as it was transferred on the chains under the table.

It was the duty of the plaintiff, when the lumber came down 
the table, together with the person attending to the jump saw. 
to remove it from the rollers on to the chains.

fhe plaintiff, besides attending to the stationary trimmer 
and to the removal of the lumber from the rollers on to tin 
chains, was in the course of his duty required to cross over and 
above the table from the gangway on the near side in order to

N. S.

s.c.
1012
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put into the chute in front of tin* jump saw any ends which iv 
too long to go into it automatically, and he did this by tripj :ig 
them and he thus prevented the chute from getting blocked ip 
Any ends which were r than four feet and thus fit it 
laths, he had to recover and place them on the table. Befm- his 
return across the table he disposed of the lath wood thus r n-. 
ered to be sent to another saw and into laths.

In crossing over to the farther side he could step ,mii 
the end of a wooden groove which supported the revolving <• I .hik 
about 16 inches above the floor, thence to the table, across iIn 
table and descend on the other side, using the wooden gr-.-.vij 
for a step, again avoiding of course the horns of the revolving 
chains and the lumber.

He had on the occasion of the accident crossed to the further 
side, cleared the chute in front of the jump saw. and removed a 
bit of lath wood to the table and was about to return, dust 
then there came down this particular table on the rollers ;i two. 
inch hemlock plank. Near to the end of this table is a fender 
placed diagonally across the table.

The object of this is to deflect the end of such a stick t" the 
near side of the table, where it can be conveniently reach- I h 
the man at the end to lift it on to the chains. There is a buni|>« r. 
too, at the very end to stop the stick. The tendency the 
fender in deflecting the one end in that direction was appar nth 
to deflect the near end in the other direction. At least that was 
what happened, and it prevented the plaintiff from gettimr - n to 
the table in order to return. The spirals to assist the r- »val 
of lumber to the near side were apparently not effective

In order to get these planks out of his way he pushed tii end 
from him further on to the table, and that act unfortunately 
brought him nearer to the side of the table and to the r- \ vine 
shaft and enabled this coupling to catch Ins clothing in tl way 
I have mentioned.

He had to cross this table as often as twice in an h"i but 
of course the occasions for his doing this varied as to .............. .

The speed of the revolving chains is about 96 feet in a i nite 
—not very great, but they were loaded with the linnl*■ r that 
is being transferred and this lumber would take the man the 
legs if he did not step over it. On the further side of tin table 
he would work in a restricted space between two of ill four 
revolving chains and also near to the revolving couplin The
space. Curll says, was about two ftn-t in width and 
in length. Hughes, defendant’s foreman, says:—

(j. This space that the man stood in was two t'cei
A. I should any so.
In the evidence it is sometimes spoken of aa a hole.
And the revolving coupling, as 1 said, was in this apace

1

5
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Janie» Mosher, an employee of the defendant, the plaintiff’s suc­
cessor, in fact, says:—

Q. In crossing hack and forth, did you have to go near the couplingt 
A. When putting a piece of lath wood on I would go near tte­

mpling. I was aware that u man was hurt and I used to be careful. 
It was an open coupling.

Q. In putting lath wood on to the table how close did you come to 
the couplingf

A. The coupling was in the way of putting wood on the table. I 
would put it over tlio coupling.

Q. You heard him speak about a long plank that came down and 
tilted on his side?

A. Yes.
Q. To shift a plank like that away you would have to lean over 

the coupling?
A. Yes, you would, but I had not to do anything like that. . . . 

When I brought the lath wood over to the table and put it on the 
edger table 1 had to he careful of the coupling.
Curl I, an employee of the company, who had also worked at 

this point, speaking of crossing, says :—
Q. Did you go o\cr the coupling?
A. No.

To go down into that?
A. No, this side of it.
Q. How far?
A. That is more than I could toll you. Sometimes a foot ; sometimes 

a foot and a half; other times, perhaps, closer.
Q. Did you notice the coupling when doing that work !
A. I never crossed it om-e that I did not think about it. I would 

see it every time. ... I did not want to get too handy to it. That 
is why I thought about it.

The plaintiff had only boon employed liy the defendants for 
lfi or 17 days when the accident happened and was new to the 
work he had to perform, lie had never worked in a saw mill 
before that.

The learned trial Judge dismissed the plaintiff's action, saving 
in part

In my opinion the sole cause of the injuries received was the neg­
ligence of the plaintiff himself in that he carelessly and negligently 
attempted to crawl up on the table over a revolving shaft at a point 
where the shnft was coupled. This was a needles* and unnecessary 
act on his part, etc.

There is no reference in the judgment to the incident of the 
I hemlock plank and the attempted removal of it, which led to the 

; accident. The plaintiff only came in contact with the coupling 
when In- leaned over to push the plank from him. And his sue*

• cesser, Mosher, when he worked there says that the coupling was 
« in the way of putting the lath wood on the table, that he put it 
I over the coupling when he put it on the table. 1 think that statc- 
1 nient is some evidence that the plaintiff might have come in con-

21—:» D.L.R.
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tact with the coupling without tin- hypothesis put by the 1 ii m.i1 
Judge of his unnecessarily crawling up on the table over the 
coupling in order to cross.

In my opinion the plaintiff was in the course of his duty 
when he attempted to remove that plank out of his way in uni r 
to return to his usual station to help to remove it to the <-i ains

Most of the witnesses in the case are employees of the defend­
ant company, some called by the plaintiff and some 1>.\ the 
defendant. Not one of them suggests in what way the plaintiff 
could have acted differently or that the removal of the plank was 
an unnecessary thing.

John Curll, the only witness besides the plaintiff who saw the 
accident, says:—

(j. DM you we Kizer trying to shove the plank over?
A. Yes.
(J. It was a long plank?
A. Yes.
(J. It hail slewed towards him ?
A. Yes.
(J. Tell us what happened, what you saw?
A. When the plank came down he grabbed it right away Wh. 

he came to come up the plank was there yet. He undertook 
it away. 1 don’t know what for. 1 don't know his mind.

In vross-cxamination l>v the defendant’s counsel:—
Ü. Was there any occasion for him to pitch it over from th
A. I can’t tell you.
(j. Was there any necessity for pushing the board when he " • 

that side?
A. The only necessity I know was that it was in his way.
q. It was not part of his work to push the board over t 

side?
A. I don’t know.

The plaintiff says :—
Q, llow did the accident occur?
A. I was across at Y. 1 came over and tripped them ends 

there was a piece of lath wood there. When I had the ends tr 
there was a piece of lath wood. While I was doing that a »«<•/ 
hcmhx'k plank came down D and struck the bumper V, and if I 
not at X to catch it it would tail towards W. It did so and 1 
not get on the table and I was shifting that plank away to ; :
the table when tho coupling caught my overalls about the 1-1' -

And in cross-examination :—
This deal that was coming down from the edger that ">1 

you leaned over the table to push over to the other side, 1 un - -
you to tell Mr. Pat on that you pushed that deal oxer so tts to get 
of your way to get up on the tablet

A. Yes.
(*. This coupling was right beside the tablet
A. Yes.

It «
board, 
as taint 

The i
■ it is con
p| ing and
■ A* b 

I be «voie 
head agi 
a door.



5 DLR[5 D LR

y the learned 
ible over the

of his duty 
way in order 
to the chains, 
'if the d 
some by the 
the plaintiff 

the plank was

f who saw the

it away \'V

from th:i’ - > 

when he "ft* <n

Pill Oil'll 8 ' 

end* trivi' 
lit a two in>i
ami if I " ‘ 
> and I v0

the b.b tt

Kizkr v. Tub Ki:nt Li mhku Co.

<t>. And this correctly shews the fender?

Q. Which came right up by the coupling?
A. Yes.

The ilenl was on the other side of the fender?
A. The deal was this side of the table and 1 was shifting the deal 

out of the way to get up on the table.
(/. What kind deal was it f
A. A two-inch plunk. 1 can't tell how long it was. Pretty long, 

fame down on its Hut. 
tj. Slipped along on this fender?
A. Yes. Tt was in my way when I went to go across.
(;. How high does the coupling come above the table?
A. It is not above.
(j. This shaft is in line with the rollers?
A. Yes.
ij. How wide is this coupling’
A. That is more than 1 can tell you.

The shaft is about an inch and one half ?
A. I forget how big it was. Can’t give any idea how big round, 
(j. Can’t give any idea how big round this coupling wasf 
A. No.
(J. At all events this shafting whs just in the same level with the 

end of the rollers?
A. I don’t remember.
(/. The rollers were above the table ?
A. About half of the roller.
(J. This fender would be ubout six inches higher than the rollers? 
\

You had to cross that fender ?
A. No. could not get over the fender.
<;. Why did you not go above the coupling when you crossed?
A. 1 don’t know why I did not.
(j. Why would you haul yourself on the stomach up over that 

coupling every time you crossed there?
A. I forget ulioiit that.

by the Nova Scotia Factory Act. 1901. ch. 1, see. 20, il U 
1 provided as follows :—

In every factory (the definition includes such a mill) all dangerous 
l'an- of mill gearing (the definition includes this shaft and coupling) 
"hall be as far as practicable securely guarded.

It was quite practicable to guard this shaft with a simple 
|l board. To shew that it could he guarded a witness speaks of it 
■ as living covered after the accident by a bit of belting.

Then in my opinion it was a dangerous arrangement, when 
| it is considered in respect to its locality and the means of cross- 

jing and the restricted space.
•Vs long as the person’s attention was intent upon it it could 

K* avoided as Cut'll shews, just as a person avoids striking his 
Ili ad against an overhead structure walking through a window or 
a door Hut if the attention is diverted to something else, as in

or that voi "
| uu-lcrsio»

,o as to g' '

Lumber

m,
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this case, by returning a bit of lath wood and putting ;i 'an- 
plank out of his way, then it may have been difficult to 
in mind and thus to avoid it.

Jn MeCloherty v. The Gale Manufacturing Com pa li
Jnt. A.K. 117, the plaintiff was employed in the lamp 11 v .... 
partaient of the defendant’s factory, and while she was ~ i : 
on a bench to open a window for the purpose of lettin. • 
and hot air escape, her hair was caught by an unguarded !-• 
vulving horizontal shaft which passed through the room n • i 
ceiling and in front of the window, and she was severely iiiju'-

It was held by llagarty, ('..I.. Osier and Maclennan, .1.1' 
Burton, J.A., dissenting, allirmiug the judgment of the Queen's 
itench Division, that she could not be said to have been •! u: 
act so entirely unconnected with her employment and dull. ;<* 
be regarded as a mere volunteer, and as such outside 1 

tevtion of the Act, and that there was a defect in the itjih. 
ment of the machinery.

It was followed by Jtodgcrs v. Hamilton Cotton Co.. : Un: 
R 125 The latter case, which followed Baddeley 
Granville, 11) (j.B.D. 423, is authority also for the posii in. 
the defence arising from the maxim volenti non fit inj < n vs 
not applicable in cases where the injury arises from the 
of a statutory duty on the part of the employer.

1 refer also to Bevcn on Negligence, 3rd cd., p. 61 \ r>
the Scotch ease of lit II y v. The Glebe Sugar Co., 20 !».••• * 
(not available to me) is cited, and to Thompson v. 11 / // .. 
Ont. K. 127, and Groves v. Lord Wimbornc, [ ISDN] 2 lylt 4. !

In my opinion the plaintiff was not guilty of contr 
negligence, and the defendant was guilty of négliger 
the Employers’ Liability Act, R.S. 11)00. eh. 171), nam. l.' 
was a defect in the arrangement of the work and ma lu 
which the defendant knew, and the plaintiff merely coi 
the employment of the defendant within the mean! 
proviso to sec. 5, eh. 179. R.S. 1900, and is not to be deemed 
have voluntarily incurred the risk of the injury.

The judgment should be set aside and the plaint■ •
have a judgment for damages, which in my opinion >!i»iilil 
assessed at the sum of $000, with coats of appeal and 
action.

Russell, .T. :—I should agree to the decision of tin 
trial dudge if 1 understood the facts as he did. But 1 < 
so read the evidence. The plaintiff, a new hand at tli** ",r 
was placed in a position where it was his duty at frequent int 
vais to climb up on a table, cross over it and climb ! - I
into a place surrounded by tables or benches, which : h I 
a space of about four feet by two in which to work at wlia* - I 
calls tripping deal ends or some such pieces of Im --r |

Ritchie, , 
M®1 injurie,
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hole through which they were supposed to fall to be out into 
lath', as 1 understand. While there working lie had to he eiire- 
fui a* t to get caught and thrown down by lumber eotning along 
oil endless chains, fitted with dogs to catch the hoards and hold 
them on their way to the piling place. These chains with their 
load ( nine along alunit winding between his feet and liis knees 
and if he did not jump clear of them from time to time as they 
fame along he would he caught and thrown down. Two or three 
feet from the floor were the tallies on which the lumber was being 
trimmed. Along the length of the tables ran a shaft, which was 
pierced at some point of the space within which lie was working, 
the ends being joined by means of flanges, alunit six inches in 
diameter, fastened by ludts and square heads at one end ami nuts 
on the screw at the other end of the ludt. While he was work­
ing a two-inch plank came down the tables next to him, and 
when an end of it struck the fender on the table, which was 
•Icsiuned to guide it as it moved acrow to the edge of the table 
farthest from the plaintiff, the other end was naturally tilted 
over towards the plaintiff, and more or less across the space in 
whi li he was working. In the endeavour to remove this plank 
in order to climb out of the hole and resume his sawing, he 
got caught in some wnv on the revolving shaft, and there can he 
O• doubt whatever that it was because of the protruding nuts or 

•It heads that this happened. The consequence was that he 
was badly injured before he could Ik? rescued.

The learned trial Judge finds as a fact that lie was thus in­
jured because instead of getting up out of the hole by stepping 
on the chain guards and thence to the table, he tried to climb 
up over the shaft at the point where it was joined by thine flanges 
and screw bolts. There is no evidence of this fact except in the 
question asked by counsel in which this is assumed. On the von- 
’• try, the plaintiff a explanation of the accident is the one I 
have already given. It is supported by the only other witness 
win. saw what happened and there is no contradiction whatever 
of it l.v anyone. lie had not liegim to climb out of the hole 
when the flange caught him. He was removing a plank that was 
jin his way. as he had a perfect right to do. and was under ohli- 

iti'in to do, in order to resume his work at the saw. I think 
t it under the circumstances the shaft with its flange and pr.i- 
nuliinr nuts, and probably protruding screws ( though there 
as no evidence as to them), was a dangerous part of the mill 
earin- and machinery, and that it was not as far as practicable 

urclv guarded. The failure to so guard if was a breach of 
2<i of the Factories Act, eh. 1. of 1901. and tile defendants 

re liable for the consequences.

Ritchie, J. :—This is an action to recover damages for per­
lai injuries. The learned trial Judge has found that the
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pence in attempting to crawl upon the table over tl 1
revolving shaft. If the evidence supported this finding 1 
would he one of contributory negligence and the plaint it

Kizf.r not recover. 1 am, however, unable to concur in this
It is clear that the plaintiff in the discharge of his du . 1
obliged to cross and recross the table, lie had crossed tl 
and in order to return it was necessary for him to guid- • p i
out of his way. and in doing so he got caught in the cou| 
the revolving shaft. The facts covering the happenin',' I
accident, the position of tin* plaintiff at the time, and t fl
dit ion, situation and character of the machinery and tin- -I
in which it worked, as disclosed by the evidence, are 1
opinion correctly set out i i the judgment of my bm»1 1
ham, and it is not necessary for me to repeat what lie 1 
in this regard. The accident happened very quickly 1 i:
witness contradicts the plaintiff' as to how it happened. 1 ! . ■ 
evidence seems to me, in view of the existing conditio I
feetlv reasonable. So far as I can discover, the only 
upon which the learned trial Judge finds that the |>l. nu I 
“carelessly and negligently attempted to crawl up on tli ; 
over a revolving shaft at the point where the shaft was ■ ip! 1 
is to be found in the cross-examination of the plaintiff i - • fl 
follows :—

“(j. Why would you haul yourself on the stemii 
the coupling every time you crossed there?

“A. I forget about that.”
The question assumes a state of facts of which tin r. - 

evidence. The plaintiff cannot. 1 think, he said to have 
to the statement suggested hv the question, and to do so w 
he directly at variance with his account of the accident 
have in this opinion stated, no witness contradicts tin p 
as to how the accident happened. On the contrary, m - 
details, he is corroborated. I have to respectfully dm r t: 1 
the learned trial Judge on this question of fact and h M 
there was no contributory negligence on the part of tin ; : 
tiff. The next question for consideration is as to the n .'l:. 
of the defendant company. In my opinion the comp,un -Il 
guilty of negligence in allowing the coupling and r : II
shaft to run open and unguarded in the place and h" 1 
conditions disclosed by the evidence. It is obvious that 
dangerous machinery, and 1 think it is equally clear ;!i 
danger would have been removed by having the shaft and ; H 
ling covered at small expense. It was not. sugge>i> 1 m 1 B * 
evidence or at the argument that there was any difficult.' 
doing this, and 1 have no difficulty in drawing an ini' mu 
fact iu regard to it. It was not suggested by the defendant'!H 
counsel and could not be reasonably suggested that it wii r. 1



5 D.L.R.] Kîzer v. The Kent Lumber Co. 327
[5 DLR

>ver 111 "]'-n 
tiding il 
plaint
1 tills ! .

issed il Mi'le 
guide ;i |>l;ii 

lie cmiv i: 
ipcniiiv 
. and i In- v"n- 
nd the i 1 ■

’ broth iii
lit lie
uickly . ni : 

onditimis. jv ■
°thc plaint 

p on ill ■ ; 
was coupled. ’ 

Intiff and i> >

Cl. t Ill'l l ;>

» have - 
to do HO XX" 
iccidviii A»!

and h !d 
t of tile jliii.a-

com pan) - • 
and ]• '!' ■ 
and umlcr t!

•

ilial't and i. 

difficulty

i lie defendant*
that it was r. '

practicable to securely guard this revolving shaft and coupling. 
The mill and premises of the defendant company is a “factory” 
within the meaning of see. 2, sub-sec. 1 a • of the Nova Scotia 
1'; t tries Act. By sec. 20. sub-see. ( a) all dangerous parts of 
mill gearing, machinery, etc., shall be, as far as practicable, 
securely guarded. By see. 2, sub-sec. 10. “mill gearing'’ com­
prises “every shaft, whether upright, oblique or horizontal.”

The revolving shaft and coupling were not guarded at all ; 
the injuries to the plaintiff are the result. It is n ease of breach 
i f a statutory duty on the part of the defendant company, with 
injuries resulting to the plaintiff from such breach. The liability 
of the defendant company in a case of this kind in my opinion, 
under the authorities is abundantly clear. I do not make the broad 
statement that in every ease where a statutory duty is created 
any person who can shew that he lias sustained injuries from 
the non-performance of that duty, can sustain an action for 
damages against the person on whom the duty is imposed. I 
think where a statute imposes a duty and provides a penalty 
for breach of the duty, in order to aseertain whether a man who 
Is injured by a breach of the statutory duty has a right of action 
it is necessary to consider the language and object of the par­
ticular statute. In this case the object of the statute is the pro­
tection of persons working in factories, and I think the intention 
of the Legislature was to create a liability for their benefit. The 
penalties under the statute, it is to he noted, go to the Province. 
In tliis connection I refer to Vallance v. Falle, 13 (j.lt.l). 1011; 
(non a v. Lord Wimbornc, [1898] 2 Q.B. 402.

The case of Sault Sir. Marh Falp and Paper Co. \\ Myers, 
Tl Cnn. S.C.K. 23, is a clear authority in favour of the plaintiff 
in this action on the question of negligence. It also extends the 
doctrine of common employment in a case of this kind. Conse­
quently the plaintiff's right, to recover in this action is not in any 
x\ay dependent upon the Employers’ Liability Act.

However. 1 may add that if this was a case under the Em­
ployers’ Liability Act, I think the plaintiff would he entitled to 
recover on the ground that the shaft and coupling being un­
guarded, xvas a defect, within the meaning of see. 3, sub-sec. (a) 
of the Employers’ Liability Act.

The counsel for the defendant company disputes the plain­
tiff's right to recover on the ground that, knowing of the danger, 
he assumed the risk. I think the answer to this is that the injury 
xvas caused by the violation by the defendant company of n sta­
tutory duty and that therefore the maxim volenti non fit injuria 
docs not apply.

In Thomas v. Quartermaine, 18 Q.B.D. 68.1, at p. 703. Fry, 
L.J., said:—

Knowledge is not of itself conclusive of the voluntary character of
the plaintiff's actions; there are cases in which the duty of the master

N. S.

1012
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Annotation

Master iiml

exists independently of the servant’s know lei I go, as where then 
statutory obligation to fence machinery.

The English authorities on this point are to he fourni :u 1 
Re veil on Negligence, 3rd ed., p. (i44.

I would allow the appeal with costs.
Meagher, J., aunouneed that he had written an opinion 

which lie would not read.

Appml alluind with, o

Annotation—Master and servant (JIIB9—181)—Employer’s liabilo v for 
breach of statutory duty—Assumption of risk.

The distinction lietween a lireueh of duty .it common law and the In. , 
of n statutory duty was discussed 1>\ Bowen. L.J.. hi Thnman v. Oz/.m, ,. 
mai nr is Q.B.D. 685. (106. where lie -aid:

“It is plain that mere knowledge may not In* a eoneluiive loti • 
There may la* a pereeptinn of the existence of tlie danger without • ■ > 
heti«ion of IIh- ri*k ; n* where tin* workman i« of im|ierfeet into! 
or. though he knows the danger, remain* imperfectly informed it.
nature and extent. There may again lie concurrent facts whir' 
the inquiry whether tir» risk though known wa« really encountered 
tnrily. The injured person may hive had a statutory right to pr■••• t ,■ 
ns where an Act of Parliament requires machinery to lie fenced. Tin- cas* 
of Clarice v. Holme*, 7 II. X N. 037. 31 L..T.Kv. 356. is n ease of t —.rt. 
and lias been so explained subsequently hv Judges of authority.

“The defendant in such circumstances doe* not discharge hi* le 
ligation by merely affecting the plaintiff with knowledge of a dangn 
hut fur a breach of duty on his own part, would not exist at all."

Fry. T .J., in the same case. Thom ah v. Quaetermaine, 18 Q.B I) iw.v 
at p. 703. also alludes to the distinction, saying: “Knowledge i- n •. •■? 
itself, conclusive of the voluntary character of the plaintiff'' > ' ii«: 

there are eases in which the duty of the master exists independent!,' 
the servant’» knowledge, ns when there L a statutory obligation • 
machinery."

The Irisii Exchequer Chamber had expressed this conclu-i u v 
clearly some seventeen years previously in Hocit v. Dublin ami !’• ■ 
Junction Ft/. Co.. 5 lr.lv. C.L., 200: Beven on Negligence. 3rd cd ' ll 

Mr. Beven says : “The reasonable ennelusion from the-c dieli i- that. 
where a statutory duty exists, the maxim volenti non fil injuria i- nut t-> 
lie presumed to avail, or, as Wills. J.. says in Ills judgment in H'i>hl<lr<i v. 
Earl (I ran ville. 19 Q.B.l). 423. would not apply ( i.e.. prim- / faei< it <!l 
where the injury arose from a direct breach by the defendant <*f a statu­
tory obligation."

In Haddclcy v. Earl Oranvillc, 19 Q.B.I). 423, through brv.iv1 of a 
statutory duty imposed by lie Coal Mines Regulation Act, 1872, and lt> 
Viet. ch. 76. the plaintiff*s husband was killed ; and. in on act * under 
the Employers’ Liability Act. 1S80 (Imp.), it was held that the maxim 
volenti non fit injuria was not applicable where the injury was fr- m the 
breach of n statutory duty on the part of the employer. It sb"uld b# 
pointed out that, on the facts of the case, the defendant was lia!'!* in any 
event ; since, a statutory duty being shewn to exist and to have been
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Annotation (eontinued) Master and servant (§ II B 9—181)—Employer’s
liability for breach of statutory duty—Assumption of risk -----

Annotation
ne^li '• 1. the defendant bad not "dispensed with the performance <>f it" -----
within the meaning of Baron I tram well's decision in Britton v. ttreat ^faster and 
1I>a7c/ // t'nttun Co.. 41 L.J.Ex. 102, and therefore the decision is sus- 'crva,,t 
tailiable quite independently of the actual leading reason alleged for it:
Ih-ven on Negligence. 3rd ed.. 04.1.

Thompson \. Wright, 22 Ont. 11. 127. Boyd, 1 '.. discussing the elfect 
i.f i.iilure to guard danger mis machinery within the provisions of the
i h 1 Factory Act. describes the failure as "pi r si evidence of negli 
gfic«•": and the phrase is accepted in a string of cases as expressing the 
(lf<iruination of the Courts not to interfere with the verdicts of juries
ii ; mg on the view that the maintenance of unguarded machinery is 
my U .nice. though the condition "f the machinery in other respects i< tin 
ev. I'tionahl.. In -hi mes v. Westinghouse It rale Co. (The Times \cws- 
pi/r . February 1. 1 StiS). cited in Devon on Negligence, 3rd ed., 045, the 
prn|Hisition that neglect to ferns* a dangerous machine from which an acci­
dent Inip|ieiis is actionable negligence was disputed on the same ground as 
in i,.nn s \. Lord Wimborne, f 1909] 2 ij.lt. 402, that a penalty was imposed 
fm ihe neglect, in which latter cam* the Court held that where “there has 
Ins-h i failure in the performance of an absolute statutory duty," “there is 
ii" M-ed fm the plaint ill to allege or prove negligence on the part of any 
Hi,- in order to make out his cause of action."

i'n the other hand, proof of a breach of statutory duty to fence machin 
in doei not disentitle those guilty of it to «et up the defence of contribu 
t-n negligence: lies \. Murrain Welsh I'lannel Co., 2 Tillies I,.11. .117.

• ii • res v. Lord Wimbonie, [1898 ] 2 Q.B. per Williams. L.J., 419.
And in the Scotch cn*c of hrUg v. Ch In Sugar Refining Co.. 2(1 Kettle, 

s "Midi Déports. 8:t:i. the protection of the Factory Acts, 1S78 and 1991.
«.i> held to extend to every person employed in the factory ; so that there 
i* no necessity that, at the time of the Impelling of an accident, the in 
in- i jiei-'oii should Is* actually engaged in the |H*rformanee of his duty.

Mi. Keren summarizes the law on this point in the following three 
propositions:—

! Where the ri-k i- plain and apparent at the time of entering on 
the employment, the presumption of law i- that the workman enters on 
the in, ploy ment on the terms of encountering the ri-k. even though, in 
fait, he ha** no knowledge of it.

-• M livre the risk is stiperudded after tin* eoiiimenceiiient of the em­
ployment, the presumption of law is, that the workman does not undertake 
tin- work «abject to the ri«h, till it ap|iears that he has actual knowledge 
and a full appreciation and has continued in his employment, so knowing 
"f and appreciating the risk ; and not even then if his continuance in the 

! ‘•nipleyinent i« explained l»y other circumstances, e.g., a promise to remove 
'!• il.li :• i : Smith v. Haler, [1991] A.V. .'125. There is a manifest dill'er 

I eU(,<‘ bet ween continuing to work with knowledge of a danger without 
complaint, and after complaint pending the application of a promised 

I remedy.
•3. When the master is under a statutory liability to take precautions 

[ "i «ay particular work, the presumption of law is that, as between the 
I n .i-ter and the workman, the fact of the workman working in the absence 
I ,l"' statutory safeguards docs not discharge the master from his liability
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to compensate the workman for injuries sustained through the n 
neglect to provide the statutory safeguards; and this pre-aim ; 
only lie rebutted by proof of an undertaking of the employment 
workman with a knowledge of the risk involved, and of the master 
in respect thereof: Thomas v. (fnarte, mai nr, IS Q.It.l). US.*); /)<>»<' /
t( Shel Co. \. Iiaii. .14 Can. S.C.R. 387, 392. For the law in the 
States see Kuhn v. M'Sulta, 147 V.S. (40 Davis) 238; Union Pacific it. Co. 
v. McDonald, 162 V.S. (45 Davis) 262.

The workman can. however, definitely contract to undertake i 
in what circumstances, unless he is prohibited hv any statute : I' ■ i \ 
Allan. L.R 4 P.C. 511. And he is prohibited when a penalty i- 
for doing or omitting the act which is the subject of legislation In r< 
Coil, ami Ymiijhal It. Co., L.R. 4 Ch. 758.

Ixird Hntherley there said: “Everything in res|ieet <if which a 
is imposed by statute must lie taken to he a thing forbidden, and •' 
void to all intents and purposes whatsoever."

The workman is not prohibited from contracting to undertake 
where the statute merely makes a contract for him and in dniu. 
not state that it shall operate notwithstanding any agreement t*> t 
trary. nor impose any general rule of conduct, but confines itself • 
suming a lienelit for either an individual or a class: Griffiths \ / 
Dudlep. 9 Q.R.D. 357; Smith v. Baker. [18911 A.C. 344; Memberii \ 
Western It. Co.. II A.C. 179, 4 Times L.R. 265. 58 L.J.Q.B. 563 D 
Wick-loir ami W-xford It. Co. V. Slat ten/, .1 A.C. 1155; Wakrlin \ I 
«( 8.W. It. Co., 12 A.C. 48.

Contributory negligence may lie a defence to an action foim : 
breach of statutory duty: Dnjo v. Kintfston and Pembroke It;/. < - "
588 ( C.A. ).

Where a guest in a burning hotel is injured in consequence 
prietor having failed to provide the means of fire escape requ •
Fire Escape Act, an action for damages will lie against the 
notwithstanding that a penalty is imposed for breach of tin- 
duty : 1.0 re v. Pair vine, 10 R.C.R. 330; drove« V. I.ord Wimb 
2 Q.R. 402, applied.

The defence arising from the maxim volenti non fit injuria 
being aware of the lack of meins of fire escape and having nui** • 
objection) is not applicable where the injury arises from a !>•• 
statutory duty : Lore v. Pairrieir, 10 B.C.R. 330; liaddelrii \. / •<
ville (1887). 10 Q.B.D. 423. applied. The fact that the guest yd 
exit in order to rescue a fellow-guest and thereby lost his own 
getting out safely is not a matter of law “contributory n< 
whether the plaintilT did anything which a person of ordinary 
skill would not have done under the circumstances or omitted t ■> I» 
thing which a person of ordinary care and skill would have d • 
thereby contributed to the accident, was for the jury to decid- l.orr v. 
Pair vie ir, 10 B.C.R. 330.

The rule of law as to contracting out of a liability imposed 
is discussed by Mr. Beven ( Reven on Negligence. 3rd ed.. p. 7 
thus summarizes the authorities: The maxim of law is quin» - 
potest juri pro sr introdueto ; Bovill V. Wood, 2 M. & S. 25. per It.iy • 
nr as it appears in Cod. 2, 3, 29; Onines Heentiam habere. 1 f



5 D L.R. | Kizi r v. Tin: Kent I.i mher Co. .131

Annotation (tviithinnh Master and servant (§ II B 9—181)—Employer's
liability for breach of statutory duty—Assumption of risk.

iulroihicln sunt, rcnunciare. Cp. W ilson v. McIntosh, [1894] A.C. 13.1,
4 l!l. Cumin. .'117: (treat Eastern Ri/. Co. v. (toldsmid. 0 App. Ca< OMlI. per 
Lord Clinneellor Selhorne, where the* form i< unusquisque poll st rcnunciare 
pi11 pro sc introilucto; ami Enohin v. Wqlic. Ill ll.L.C, 15, per tard West• 
bury, where the form is, cuiqnc rompt tit rcnunciare juri p> o sc introilucto.

In Roirbotham v, Wilson, 8 E. & II. 151, Martin, 11., nays : “I cannot 
perceive any reason, either at law or otherwise, why parties should not In* 
at liliertv by apt words, either to aihl to, nr qualify, or make more or less 
extensive, the right which the law of itself provides and imposes, or, if 
they think fit, declare that such rights shall not e\M at all. tfuMkct 
p<,text rcnunciarc juii pro sc introilucto

Again in Rumscfi v. X E. It;i. Co.. It C.B. (X.S.) (}lit, Erie, ian,'-: 
"It is undoubtedly com intent to any man t > renoun a privilege which is 
given to him by a statute." laird West bun draws attention to the words 
pro sc in the maxim, which he says have been introduced to shew that 
“no man can renounce a right which his duty to the public, which the 
claims of society, forbid the renunciation of". Hunt v. Hunt, MI L.J. Ch. 
IT-». See also Mart,ham v. Stanford, 14 C.II.X.S, 383, p< r By les, .1.; Mor­
ten v. Mm shall, 2 II. & C. MU5. The maxim as to this i-. partis pricatormn 
publico juri demgari acquit : Siran v. Itlair, M Cl. X K. 021, or as it else- 
w lie re apjiears non dcrogatur,

III Print in ;i mol X mm irai Rrqistn inq Co. \. Sampson. L.H. Ill Kq. 
46.*». Jessel, M.U., says; —

“It must not In* forgotten that you are not to extend arbitrarily those 
rules which sav that a given contract is void as being against public 
policy, because if there is one thing which more than another public 
policy requires, it is that men of full age and eoiii|N*tent understanding 
shall have the utmost lilierty of contracting, and that their contracts, 
when entered into freely and volunt irily. shall In* held sacred, and shall lie 
enforced by Courts of justice.”

This passage is cited and approved by Fry, L..Î., Itouxillon \. Itousillon, 
14 Ch. 1). 365. and by <"bitty. J., Tallis v. .1 arson. [ 18021 M Ch. 44.X : Holmes, 
The Common Law, 205. Sh* also W allis v. Smith. 21 Ch. I). 200. pir .lessel. 
M.R. As to the argument of “public policy,” Burrough, .1.. says. Richard 
son v. Hellish, 2 Bing. 252s “I. for one, protest, as my Lord has done, 
against arguing too strongly upon public policy; it is a very unruly horse, 
and when ones* you get astride it you never know where it will carry y >u. 
It may lead you from the sound law. It is never argued at all but when 
other jMdnts fail." Even more forcible are tbe words of Mr. Pierpoint 
orguaido, in The King V. Ilainptlen, 3 How. St. Tr. 1293; see also tard 
Mansfield, C.J., Wilke’s Case. 19 ||ow. St. Tr. 1112.

"Public policy.” as a ground of legal decision, is exhaustively treated 
in tlie leading case of Egcrlon v. Earl Bmicnloir, 4 II.( .L. 1. Pollock, C.B., 
in advi'ing the Lords, summarises the eases as establishing tbe distinction, 
“that where a contract is directly opposed to publie welfare it i* void, 
though the parties may have a real interest in the matter, and an apparent 
right to deal with it."

8et* also per Bowen, L.J., in Marini Xonlenfeldt, etc., Co. v. Xordcnfcldt, 
[1V9M| 1 Ch. 665. a Hi rmed in the Ilou-e of Lords, [ 1 S94 ] ,\.( . 535 ; and per 
tard Ilalsbury ; ,/ansou V. Ih icfnntcin Consolidated Mines, [1902] \.< . 491, 
citing In re Fitsgrtald, [10041 1 Ch. 573.

N. S.
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JONES v. CANADIAN PACIFIC R. CO.
Ontario Court of Appeal, Mush, C.J.O., Carroic, Maolaren, Meredith, and 

Magee, JJ.A. June 18, 1912.
1. Master and servant (8 II A4—105)—Liability of railway <<>.

Engineer bvnni.no a snow plough—Pboceedino in absente of
CROSSING OH STATION SIGN ALS—WORKMEN'S COMPENSATION At r
(Ont.) R.S.O. (1897) cu. 160.

A vii-i* for compensation tinder the Workmen's Compensation . 
R.S.O. 1897. eh. 100. but not a ease at common law, is shewn where an 
engineer in charge of a locomotive propelling a snow-plough ran it f r 
some time without ascertaining why crossing or station signals wen­
nui I wing given by the signalman on the plough, and a collision with 
another train resulted, in which the 11 reman <>f such locomotive was 
killed.

2. Death (8 III—20)—Railway fireman—Liability of railway- Nl.i i
QENCE OF ENGINEER—ABSENCE OF SIGNALS—COMMON LAW.

A railway company is not liable at common law for the death of 
the fireman of a locomotive lliat was propelling a snow-plough, ns 
the result of a collision with another train, due to the négligea • of 
the engineer in charge of the engine in continuing to run it without 
attempting to learn tlie cause of the failure of the signalman on the 
plough to give crossing and station signals, where no negligcm-c <*n 
the part of the signalman was shewn, as the engineer whose negligence 
caused the accident was the deceased’s fellow-servant.

3. Appeal (S VII L2—470)—Review he fact—Verdict against railway
I OR NEGLIGENTLY CAUSING DEATH—ABSENCE OF EVIDENCE To M p.
PORT JURY’S FINDING.

A verdict of a jury in favour of the plaintiff in an action again*! a 
railway company for negligently causing the death of the fireman . f 
a locomotive that was projwlling a snow plough, cannot he sustained 
where there was no evidence tending to support the jury’s finding that 
his death was due to the negligence of the railway company in < |..-r 
ating the plough under a defective system by placing it in cliarg if 
a servant who hail not passed the necessary eye and ear test, nr to 
shew that the accident was due to a defect in the hearing or vision of 
such person.

4. Collision (§1—3)—Fixing liability—Death of railway fireman ns
snow-plough—Unqualified signai man.

A railway company cannot Is* held liable for the death of a tire- 
man on a snow-plough train as a result of a collision, merely In .un­
it employed an umpialilied signalman on the snow-plough, wine it 
did not appear that an accident was the result of his disqualification.

5. Master and servant (8 II A2—47)—Duty of railway in resin< i m
RULES AND REGULATIONS—KfFECT OF VIOLATION OF RULES W II XT
MUST BE PROVED BEFORE RECOVERY.

In order to entitle the plaintiff to recover from a railway «• -.uy 
for negligently causing the dentil of a locomotive fireman a» tin- i«- 
suit of a defective system of operating a snow-plough, which was 
l>eitig propelled by the locomotive at the time of the accident, by |.lac­
ing a signalman on the plough who had not passed the necessary .ye 
and ear test, and an examination as to train rules, it must .nijK-ar 
that such negligence was the proximate cause of his death.

Appeal by the defendants from the judgment of Glut'1, J., 
upon the findings of n jury, in favour of the plaintiff, the admin­
istratrix of the estate of Gilbert Jones, who was an engin» lire- 
man in the defendants’ service, and, when acting as suelt upon a 
snow-plough train, was killed in a eollision, to recover (lamages

.5 D L R
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for his death. The plaintiff alleged negligence on the part of 
the defendants.

The questions left to the jury and their answers were as 
follows:—

1. Were the defendants guilty of negligence that caused the 
death of Gilbert Jones? A. Yes.

2. If so, what was the negligence? A. By not having a com­
petent employee in charge of snow-plough train.

3. Did the defendants permit Weymark (signalman) to en­
gage in the operation of the train on which Jones was when he 
came to his death, without first requiring such employee to pass 
an examination in train rules and undergo a satisfactory eye and 
ear test by a competent examiner? A. Yes.

4. Did the plaintiff suffer the damage complained of thereby?

r>. Did the deceased come to his death by reason of the defend­
ants operating the railway by a negligent system? A. Yes.

Pi. If so, what was the negligent system ? A. By allowing 
Weymark to operate snow-plough train without having passed 
the eye and ear test.

7. Might the deceased Gilbert Jones have avoided the acci­
dent by the exercise of reasonable car»*? A. No.

And the jury assessed the damages at $6,000, for which sum 
judgment was given in favour of the plaintiff with costs.

The appeal was allowed and a new trial ordered.
/. /•’. Hellmuth, K.C., and Angus MacMurchy, K.C., for the 

defendants.
Sir George ('. Gibbons, K.O., for the plaintiff.

The judgment of the Court was delivered by Meredith, J.A. M,n',li" , v 
—There was, in my opinion, a mistrial of this case ; it was not 
presented to the jury as it should have been; and, consequently, 
the jury’s findings are inconclusive. No objection was made, on 
either side, in this respect ; and so it may fairly be said, as it 
was in the plaintiff’s behalf, that the verdict ought to be sustain­
ed, and held to be sufficient to support a judgment in the plain­
tiff's favour, if, in any way, reasonably it can. But I am unable 
to find any such way ; or to understand how anything more can 
be done for the plaintiff than to direct a new trial, if she remains 
unwilling to accept the judgment which the defendants are will­
ing she should have.

Liability under the Workmen’s Compensation for Injuries 
enactments is admitted by the defendants; and was, I think, con­
clusively proved through the negligence of the engineer in 
charge of the locomotive engine which was propelling the train.
Although signals had been regularly given by the signalman 
on the snow-plough until the first highway level crossing after 
passing Seliaw station was passed; no signal of any character

ONT.

C. A. 
1012

Canadian 

It! n>.

Statement



334 Dominion Law Reports. 15 D.LR.

•'f ■

ONT.

C. A. 
1912

Canadian

RJCo.0
Meredith. J.A.

came from the snow-plough from that on until the mti ! 
none for any other of the level highway crossings; none though 
the train ran through McRae station; anil none for Guelph June 
tion station, though the train had passed both distant and near 
semaphores, and was in the station-yard, when the accident >*• 

curred.
Failing to get from time to time the signals which should 

have come from the snow-plough, what possible excuse can the 
engineer, or indeed the conductor, have for forging ahead over 
level crossings, past one stopping-place, and into the yard of the 
next, without making the least effort to learn the cause of such 
obvious and dangerous failure to give the necessary warnings of 
the approach of the train, a train not running on “schedule 
time,” and a snow-plough train at that? The engineer must have 
known that something was wrong: and there should have been 
signals from time to time; even if he were blind, he must have 
known that. The difficulty which the findings occasion are prim­
arily the result of insufficient questions ; the jury were not asked 
whose negligence was the proximate cause of the disaster. No 
just judgment can be given, in the plaintiff's favour at all 
events, until the real cause of the accident has been found. If it 
were, as the defendants admit, the negligence of the engineer, 
the damages awarded by the jury must be reduced ; if it were 
negligence on the part of the signalman, not arising from dHVc- 
tive hearing or eyesight, a mere question would arise as to the 
measure of such damages—whether they are limited under the 
enactments I have mentioned or not—if the plaintiff would be 
entitled to any.

It may be that the crucial question was avoided in the fear 
that it might involve a finding under which the plaintiff would 
be limited to damages undvr the enactments; but, whether so 
or not, this case is another one illustrating the needs for con­
formity with the usual questions aimed at eliciting all the 
material facts, irrespective of what the legal result of th« whole 
truth may be.

The jury were evidently under the impression that tlw em­
ployment of an unqualified signalman made the lefemlanti 
answerable for all the mishaps of the train arising in any way 
from want of proper signals from him ; a view which, inst< id of 
being dispelled, may, 1 fear, have had some sort of encourage­
ment from the trial Judge, his charge upon the more vital part 
of it being in these words : “As 1 understood the argument of the 
defence upon that point, it was suggested that, even although 
there might be (he did not admit that there was) a bn .idi of 
that rule, yet it was not the breach of that rule which caused the 
injury which caused the death ; that the death was n«*t the 
natural result, was not the proximate cause. Well, that is for
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j you to say. Should that train have been sent out at all, if you 
I find it was not under competent management? Should they 
I have directed or permitted Jones to go out with that train, if it 
I was not properly manned? Did it devolve upon them, if they 
I chose to disregard the order of the Hoard, to see that no accident 
I should occur? Did they not, in fact, assume the risk of a safe 
f conveyance of their servant, if they chose to disregard the order 
I of the Hoard which directed what was to be done for that 

safety?”

That. I have no doubt, contains a good deal of misdirection, 
and misdirection which has a bearing upon the question of a new 

t trial, even though misdirection not objected to.

The jury ought to have been plainly told that a mere breach

I
E of the rule did not give a right of action under it, that there 
1 must not only be a breach of the rule, but also injury flowing 
$ from it, to give a right of action such as this. They ought to 
B have been plainly told, if they were told anything upon the 
| subject, that, unless the accident was caused by the incapacity 

or negligence of the signalman, the plaintiff had no right of 
I action under the rule.

The jury did not find that the accident was caused by any 
I such incapacity or negligence ; and so the verdict which is based 
j upon the rule alone < stand. I cannot think that they
[ meant to find that either the hearing or sight of the signalman

I
I was defective; but, if they did, there was no evidence upon which 
I reasonable men could so find. They make no distinction between 
I sight and hearing; the ear test is as prominent in their findings 
8 as the eye test; and yet it is very plain that the signalman was 
1 not deaf ; if he had been, all who came in contact with him would 

have known it ; and it is also obvious that defective hearing could 
not have had anything to do with the accident. Rut it was 
argued that the man may have been colour-blind ; if he were, 

I some attempt at least should have been made to prove it; it is 
not likely that it could have existed in a railway servant with­
out some one knowing something about it in some way—his 
wife, his relatives, and his fellow- flI ; the examination 

I which lie did pass is opposed to any such notion ; so, too, as to 
colour-blindness being the cause of the accident; colour-blind­
ness would not have prevented his seeing the colourless highway, 
the semaphores, switches, ami buildings, all calling for a signal 
which was not given. Colour-blind or not. he could have seen 

$ the semaphores ; and. no matter what lie might have deemed the 
I colour of their lamps, it was equally his duty to signal the ap­

proach to Guelph Junction station. Whatever, then, may have 
I been the cause of silence at these points, and at the highways, it 
1 was not colour-blindness. So that in these two respects there
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was not only no reasonable evidence, but, in my opinion not a 
scintilla of evidence.

If there bad been any reasonable evidence that colour-blind­
ness was the cause of the accident, and if the jury had found 
that it did cause it, the judgment in the plaintiff’s favour -nib- 
ject to any question as to excessive damages—ought to stand: 
whilst, if there were reasonable evidence that the accident was 
caused by some negligence of the signalman, apart from any 
want of qualification required by the rule, and if the jury had 
found that it was so caused, the question would arise whether 
the plaintiff’s damages—if entitled to any -should be limited, 
under the enactment 1 have mentioned, or not ; a question le tter 
not dealt with until it necessarily arises. But neither • the

Upon the whole evidence, it might reasonably be found t 
the accident was not caused by any want of qualification «> uf*e. 
ligence on the part of the signalman ; and in that ease the i t n- 
dants’ liability would be limited, because, as the defcndaiiN , 
mit, the accident was caused, not by any breach of tie rule, 
which it is admitted has the effect of an enactment, but by the 
negligence of the engineer, a fellow-workman in comme i 
ploy ment with the man in respect of whose death this net ion is 
brought.

It is quite within the range of possibility, if not extr* • s«*ly 
probable, that the failure to signal after the last of the s.-ri.s 
of signals, duly given from Woodstock to the first highway 
passing Selinw, was caused by some injury to, or displat ir 
of, the signalling machinery, which the signalman had not > ' r 
to correct, or indeed may possibly not have known of. on nuit 
of the noise of the snow-plough in which he was cooped up r it 
may be by reason of some accident or illness suddenly i: 
tating the man ; tilings which shew the gross want of car- mi the 
part of him who had control of the motive power of the tr : 
the engine, as well as of the conductor of the train.

The plaintiff, having failed to establish a claim at common 
law, as it is called, might, in strictness, have her action -lie - i 
if she refuse to accept—as she does—the oiler of judgment uml-r 
the Workmen's Compensation for Injuries Act; but that would 
be a harsh method of procedure ; for the Court, as well as the 
parties, is to blame for the failure to elicit at the trial ill the 
facts needful for a consideration of the plaintiff’s claim in all 
its aspects.

I would, therefore, allow the appeal ; and direct a n« w trial. 
The plaintiff should pay the costs of this appeal in any event: 
the other costs wasted may not unfairly be costs in the action.

Sew trial onhrid.
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MANITOBA LUMBER CO. Ltd. v. EMMERSON. B.C.

British Columbia Supreme Court. Trial before Gregory, J.
March IS. 1912. 1912

1. Mm;Kit (8 VII—30)—Assignment of timber berth — Subsequent
mortgage—Absence of reference to assignment.

An absolute assignment of a timber berth which was intended as a 
mortgage, was aujiersedod by a mortgage given for a greater amount, 
which included the indebtedness covered by such assignment, without 
mentioning the assignment.

2. Mortgage (5 VI <! 2—100)—Suspension of power of sale—Mortgagee
IN POSSESSION PURSUANT TO AGREEMENT—EXTENSION OF TIME.

A mere extension of the time of payment and not an absolute sale 
of encumbered property to a mortgagee, was effected where a saw mill 
and its appurtenances were turned over to him under an agreement 
whereby his power of sale was suspended, and he was to operate the 
mill, paying the mortgagor a fixed monthly rental, the latter retain­
ing an option to take back the property within nine months on cer­
tain conditions, and it was also agreed that a transfer of such pro­
perty. which was given the mortgagee, should not be recorded except 
in the event of a sale of the property in the manner s|>ecitiod in such 
agreement, or upon the institution of suits again-t the mortgagor, or 
upon his not redeeming the property, and it was further stipulated that 
the mortgagee's rights should Is- those of a mortgagee in possession, and 
that nothing in the agreement should impair such right.

If Juris v. Thomas. 1 11. & My. 500, and Hustiii v. Bid well, L.K. 18 
Ch. I). 2.18, 247, distinguished.)

3. Mortgage (8 I K—22)—Rights and liabilities of mortgagee in pos­
session—Repairs—Reservation of right to bebfem—Improve
ME NTH AFTER NOTICE OF INTENTION TO REDEEM.

Only ordinary ami necessary repairs to encumliered property are 
within the purview of an agreement by which a mortgager was placed 
in possession of a saxv-mill property, as a mortgagee in possession, 
the mortgagor reserving the right to redeem upon paying the cost-, of 
improvements made by the mortgagee while in possession, ami the 
mortgagor cannot lie required to pay, either under the terms of such 
agreement, nor as appurtenant t<> the rights of a mortgagee in pos­
session, 8100,001) for improvements consisting of the erection of a new 
ami different mill in place of a practically new one that was torn 
down, a large portion of such exjiense living incurred after the ex­
piration of the time for redemption and notification by tbe mortgagor 
of bis intention to redeem, and bis repudiation of liability for such ex­
tensive improvements, and after the launching by him of an action 
for redemption.

I Carrol v. Robertson, 1.1 dr. Ch. (Ont. i 173; Brother ton v. Iletlt- 
erinylon, 23 Or. I’ll. (Ont.) 1H7 : Shepard v. Jones (18821, 21 Ch.
D. 4H1); Henderson v. Astieood, [1804] A.C. 150, distinguished. |

4. Evidence (5 HE 5—160)—Presumption ah to acquiescence ok cor­
poration—Manager residing in nfugiiuourhooii of mortgaged
premises—Extensive improvements by mortgagee in poshes-

Acquiescence of the manager of a mortgagor in the making of ex­
tensive improvements on encumliered property by a mortgagee who was 
in possesion, cannot lie inferred from the fact that the former lived 
in the immediate neighbourhood of the property and was aware of 
►uch improvements, where he did not object thereto for fear that the 
mortgagee would sell under the power in his mortgage.

[Shepard v. Jones, 21 Ch. 1). 400, referred to.]
22-5 B.L.R.
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5. Mortgage (8 VII—102)—Redemption—Effect or—Liability ok mr
GAGEE IN POSSESSION TO ACCOUNT FOR PROFITS—PAYMENT To MuKT-
OAOOB OF MONTHLY RENTAL.

A mortgagor upon redeeming, h not entitled to an account ■ ■ t|„. 
rents and profits from a saw-mill property of which the mort gag- ■ • u.i, 
in possession under an agreement which required him to pay the •• 
gagor a stated monthly rental for the property during the time \u, 
in possession.

0. Evidence (8 II K 1—316)—Burden of proof in shewing mortga-.h iv
POSSESSION HAD PURCHASED THE EQUITY OF REDEMPTION.

The onus rests upon a mortgagee in possession of encumlien l pro­
perty of shewing that lie had purchased the mortgagor's equity i r-- 
demption, since “once a mortgage, always a mortgage.”

Trial of an action by the plaintiff to recover possession of a 
certain timber berth No. 290, and for a declaration that the 
plaintiff is entitled to redeem a certain mill property at Khurue 
after taking accounts and payment of the amount fourni to In­
due to the defendant, and for directions as to the method of 
taking such accounts.

Judgment was given for an account, further directions In m* 
reserved.

J. A. Russell and Macdonald, for plaintiff.
A. I). Taylor, K.C., and I). G. Macdom.il, for defendant.

Gregory, J. :—The timber berth was absolutely assigned to 
defendant by indenture dated 22nd July, 1907, in consideration 
of one dollar; but it is admitted by defendant that though ab­
solute in form, it was in reality a mortgage to secure tin repay- 
ment of $5,500, consisting of a small indebtedness and money* 
to he advanced in the future. On the 28th September. 1'"C. 
defendant agreed to assist plaintiff by guaranteeing cerl.i n hank 
indebtedness and in other ways ; plaintiff was to secure < by 
a mortgage for $30,000, which included the said sum of 
and accordingly gave defendant a mortgage (exhibit 7 payais 
in three months over the mill property in question. This mort­
gage contains no reference to the mortgage on the timber lierth. 
and so far as the evidence goes, it does not appear that any 
reference was made to it at the time. I therefore assuim that it 
was superseded by the new mortgage which furnished ample 
security for the entire indebtedness, etc. At the coin-liM-m 
defendant’s argument, I asked his counsel under what lie a»"- 
claimed the timber berth which he had not touched upon m hi« 
argument, and he replied that he “could not support ” ! is riait# 
to it, but he “would not formally abandon it.” This I tiv;it as 
an admission that plaintiff is entitled to the relief ash I tor • 
that extent at least, and there will he judgment accord ly with 
costs.

The balance of the plaintiff's claim is not so ea>il\ <lisp«>-: 
of, and it is necessary to consider fully all the circumst.'mvs.
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When the mortgage (exhibit 7) matured on the 81st Decem­
ber. 1907, plaintiff was unable to pay it as defendant knew 
would be the case, but lie allowed it to run until the 25th Sep­
tember, 1908, when plaintiff’s indebtedness having grown to 
about $51,000, he served it with notice (exhibit 8) that be would 
enter into possession and take the rents and profits and sell, etc., 
unless the moneys due were paid within ten days, which he well 
knew the plaintiff could not do.

This notice, dated 24th September, 1908, was accompanied by 
the following letter, dated 25th September, 1908:—
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Vancouver, B.C., Sept. 25th, 1908. 
The Manitoba Lumber Company, Limited.,

Khurno, fi. C.
Sirs,—As you arc in default in the payment of the mortgage for 

.$30,1100 given to me on the 28th day of Septomlier. 1907. I have given 
notice to you of my intention to exercise my power of sale and other 
pmrers provided for in the mortgage unless within the period of ten 
days from the notice as stipulated in the mortgage, you repay the 
mortgage money and interest.

hi view of your present circumstances I do not suppose that you 
van make arrangements to repay the amount due and I will therefore 
Is- in a position at the expiration of the ten days to exercise the power 
of sale and other powers contained in the mortgage.

1 am, however, disposed to give you a further opportunity of paying 
the amounts due to me and redeeming the property nml make the 
following proposal :—

1. Your company to consent to my taking possession forthwith under 
the mortgage, in other words, that you waive the balance of the ten 
days' notice. I will also take possession of the logs, sawn lumber nnd 
U.ok debts which lielong to me under our arrangement respecting the 
sale of logs and which you have Ihh-ii heretofore holding as representing

2. 1 will operate the mill ns 1 see tit for niv own account and allow 
your company two hundred dollars ($200.00) per month from the 
time I take possession, for the use of flie mill.

I will continue this arrangement for a period of nine months subject 
to the further provisions of this letter and during that time, unless the 
property is disposed of sooner as hereinafter provided, you will have 
mi opportunity of redeeming the same on payment of all amounts due 
for principal, interest and charges including any Insurance premiums 
and improvement». Credit being given for the monthly rental of the 
mill as above provided.

The company shall forthwith execute a conveyance of the property 
to me to be used in the event of its not redeeming irithin the lima 
herein provided or in the event of the property Ix-ing disposed of sooner 
to a 6on t fide purchaser as hereinafter provided. This conveyance 
shall in the meantime 1m* deposited in escrow to lie delivered to me in 
cither of the events set out above. Thereupon I trill give credit for the 
amount then due on the mortgage.

If at any time before the expiration of the nine months an oppor­
tunity of selling the property to any third party arises and a bowl
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fide offer is made to me. I agree to give you the option of tnkii 
property over at the name figure as is offered by such third | tv, 
you to exercise such option within fifteeen days after notice, f ng
which 1 shall be at liberty to dispose of the pro|ierty and tin »
vcyance above referred to shall 1m* delivered to me.

A memorandum will In* taken and kept of all logs and lumlict ami 
lx Nik debts reasonably discounted and in the event of your com; my 
paying off the amount due to me and redeeming the pro|ierty the m 
jinny shall also pay for any additional amount of logs and limits • ! 
book debts ns shewn by such memorandum at the time of tin- in- 
jinny's taking back the property and business as herein provided ig* 
and lumber to be taken at the then current market price for log. md 
lumber.

Nothing in this arrangement is to prejudice my rights n« rt- 
gagee in possession, which arc retained intact. 1 merely agree •■> 
suspend exercising my power of sale, etc., in the terms of thi«

Yours truly,
J. S. Bmmi «sox.

P.S.—If any suits are instituted against the company 1 shall at 
liberty to register the conveyance forthwith so as to avoid tin . \ 
]M*nse that would lie caused by the registration of any judgment and 
the consequent necessity of foreclosure.

J. S. E.

The company agreed to the terms of the letter, execute I the 
conveyance (exhibit 4) and surrendered possession. The plain­
tiff having liven sued before the expiration of the nine months, 
defendant registered the conveyance, and now claims that the 
plaintiff is not entitled to an account, and that he is the absolute 
owner of the timber limits, and mill site, together with tin pro­
ceeds derived from the hook debts, sale of logs and sawn lumlier, 
as well as office furniture, launches, and other things taken by it 
and sold although not included in any of the mortgages, lmr in 
any way assigned to the defendant. He further claims that the 
plaintiff is not entitled to any rental for the mill.

Before the nine months period agreed upon in the letter ex­
pired, defendant sold an interest in his account with tin- plain­
tiff to two gentlemen, and afterwards in fulfilment of hi' con­
tract with them, transferred all the plaintiff’s property to a com­
pany in which he ami they were the shareholders.

Defendant did not inform the plaintiff of the sale and lmnv 
fer, nor give it an opportunity of purchasing the same ns pro­
vided for in the letter almve set out. I merely mention this 
incidentally as defendant says he still controls the property, etc., 
and the Court can deal with it as though there had l>een no sale 
by him and he was still in possession.

The defendant since taking possession has expended in im­
provements on the property the sum of #10f>,000, which, it" it is 
decided plaintiff can redeem, he claims the right to add t • his 
debt as improvements made hv a mortgagee in possession and
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also uiuler the provision in the letter (exhibit 5) requiring the 
plaintiff to pay for “improvements” before redeeming; $30,- 
3011.99 of this amount was expended by the 30th June, 1909, 
tin- date up to which plaintiff had t lie right to redeem. During 
this time the defendant had entire control of all the plaintiff's 
assets, and after the nine months period expired on the 25th 
June. 1909,,he admitted on the stand, and in his discovery, that 
lie treated them as his own absolute property, gave plaintiff no 
account of moneys realizes! from logs, sawn lumber, book debts, 
etc., etc., he had sold an interest in the account, and his bad 
faith in general in connection with these improvements is shewn 
by the fact that he expended over $30,000 before the 30th June, 
1909, up to which date plaintiff had the right to redeem. The 
mill as plaintiff left it was pulled down on or about the 24th 
May of that year; the $70,000 expended since became necessary 
by reason of the destruction of the old mill, and the expenditure 
of the $30,000 shewing clearly that when entering upon the $30,- 
Oilil expenditure, he contemplated the later and other expendi­
ture of $70,000 without which tin» mill would be practically 
useless, but which he could not possibly make until after the 
period for redemption had expired. He never intended the 
plaintiff to redeem. He sought to make it impossible, and now 
wishes to take advantage of the position. I am unable to resist 
the inference that when he took possession he deliberately set 
to work to improve the plaintiff out of its property, and make 
it impossible for it to redeem. The improvements, so called, 
consisted in building an entirely new mill of an entirely different 
character, and in the carrying out of his design he removed prac­
tically new buildings, a photograph of one of which is shewn in 
exhibit 15. If he had contemplated any such alterations or im­
provements he should at least have notified the plaintiff of it, 
and secured its assent instead of attempting to do it under the 
terms of his own letter, where the only possible justification is 
found in the word “improvements” without anything in the 
context to shew what it meant or referred to. He does not now 
suggest that he had had any conversation with plaintiff’s mana­
ger on the subject, while the manager says that it referred to 
the completion of the minor improvements which he was at the 
time engaged in carrying out, on the suggestion apparently of 
one Rodgers, who was supplied by the defendant to assist him in 
running the business in August, 1908.

Defendant also contends that plaintiff should not be per­
mitted to complain of the improvements since Mr. Wells, its 
manager, lived in the immediate neighbourhood of the property, 
ami personally saw what was going on, to which plaintiff replies 
that it did object repeatedly, but the only definite evidence of 
objection is that of Wells, who says that on or about the 12th 
December, 1908, he met defendant and referred to the great
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improvements which were foreshadowed in one of the newspo n-rs 
and objecting to them, saying that if they were made tin mi- 
pany would never he able to redeem, and that defendant n !i»*d 
it would only he a few thousand dollars, to which Wells answ ml, 
every thousand made it harder. Defendant says he do- • not 
recollect any such conversation, hut cannot say it did not t.-ike 
place. The newspaper was not put in evidence, hut Mr. T I or. 
on the argument, admitted that it was dated 12th Den lier, 
1008. Mr. Wells admits seeing the improvements going on ami 
says if he objected any more defendant would have sold un-hi- 
his power in the mortgage. He did nothing more, though i in 
no way consented. lie does not appear to have done am nets 
from which the Court can infer tacit, consent or acquie-n-m-e. 
On this point see the remarks of Jessel. M.R., in Sin/m i \ 
Joins, 21 Ch. I). 469.

On the 24th June, 1909, plaintiff's solicitors. Messrs. Russell 
& Russell, gave the defendant explicit notice (exhibit that 
plaintiff repudiated liability for these extensive improv. n - hk 
cautioned them to desist from further e> " re in that dim*, 
tion. and almost immediately issued the writ herein ; hut notwith­
standing this express notice, and the launching of these pr... *«-d
ings, defendant expended the sum of $70,000, in further im­
provements, which lie insists shall also he added to his délit and 
refunded to him in case plaintiff is allowed to redeem.

The letter from Russell & Russell notified defendant --1' tin- 
company’s intention to redeem, and asked for a full account of 
his transaction with the company’s assets. As the defendant had 
sold logs and sawn lumber, etc., belonging to defendant, and had 
also collected some of his book debts, and had made esp-iidi* 
turcs on improvements, insurance premiums, etc., the repay­
ment of which defendant claimed to be entitled to. it \\;i' im­
possible for plaintiff, without this account, to form any idea of 
how much money it would have to tender in order to redeem. It 
could not estimate it within thousands of dollars. The letter 
states, and Wells also says, that such an account had been asked 
for before, but it was never at any time furnished. The so-railed 
account of 80th June, 1909, (exhibit 8) does not begin t<- give 
the detailed information which plaintiff would require n order 
to properly ascertain the correctness of the charges mad It 
charges a number of items apparently without the slightest 
authority, and charges interest on total indebtedness In-fort- 
giving credit for any portion of the monthly rent. It makes no 
mention of the new logs or book debts which the plaintiff would 
also under the arrangement be required to take from the defen­
dant, and pay for, when redeeming. It also charges for super­
intendence by the defendant of the “improvements, shews 
$80,806.99 of such improvements in four lines without any de-

7499
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tails whatever. Plaintiff was, I think, entitled to a real account 
ami the single sheet of paper, ultimately furnished on the 30th 
June, cannot be dignified by that name.

Confident in the inability of plaintiff to raise any money, 
(1 fendant piled expense on expense in reckless disregard of 
plaintiff’s rights.

The nature of the so-called improvements can be easily im­
agined from defendant's statement of the business done.

lie says that for the first nine months, that is, up to the 30th 
June. 1909, when the period for redemption expired, the business 
was carried on at a loss of $(122.fit), but since then it has made 
thousands of dollars profit annually. But it is worthy of note 
that in order to shew the loss of $G22.G0 he has charged $2,048.81 
for insurance, which he never paid and which he had no author­
ity to charge against the plaintiff unless lie had actually paid 
tlie same; and according to his statement on the witness-stand 
this amount represented estimated premiums for nine months 
on the mill and plant which be testified was only worth $5,500 
at tlie time. Of course that valuation was absurd, and in the 
mortgage of 28th September, 1907, he required plaintiff to cove­
nant to keep it insured for not less than $12,000. There was no 
accident about that for the amount was filled in by his own 
solicitor. In that statement defendant also makes a “provision 
for bad and doubtful debts,” only ten dollars less than tin* total 
salaries paid and charges for supervising log purchases, a sum 
more than double the total amount paid for salaries.

Plaintiff claims that defendant is a mortgagee in possession, 
and that as such he must inter alia account for all the rents and 
profits (admittedly many thousands of dollars) made by him 
since taking possession; and claims further that lie is not en­
titled to he repaid the large sums spent on improvements, and 
by reason of which the profits were largely made. This suggests 
to my mind that the plaintiff is just as willing to wrong the 
defendant as the defendant is to wrong it. So far as the profits 
are concerned, it seems to me they are fixed by tin* terms of 
defendant’s letter at $200.00 per month.

Defendant claims that he is entitled to all he has got. logs, 
sawn lumber, mill, plant, mill site, book debts, etc., etc., on tlie 
grmiml that he is not a mortgagee in possession, but an owner 
having purchased the plaintiff’s equity of redemption by the 
letter and deed, etc., of the 28th December, 1908.

As the defendant was originally a mortgagee only, the bur­
den of proof is, I think, on him to shew that he has changed that 
position into one more favourable to himself, on tlie principle 
that “once a mortgage always a mortgage.”

The notice declares defendant’s intention of, at the expira­
tion of ten days, entering into possession—receiving and taking 
the rents and profits—and of selling.
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The letter asks plaintiff’s consent to possession being la Un 
under the mortgage forthwith—provides that his rights as mort­
gagee in possession shall he retained intact—and that he merely 
agrees to suspend exercising his power of sale. There is imt a 
word in the letter to suggest that the conveyance referred in is 
under any circumstances to he used as a transfer to the d- i,ai­
dant of plaintiff’s beneficial interest in the property in fi n | 
in extinguishment of defendant’s claim ; it only provides 11, ii it
is “to he used in the event” of the property not being red»....... |,
etc., “or in the event of the property being dis)>osed of sooner 
to a bona Jide purchaser” and on the happening of cither such 
event defendant was to “give credit for the amount then <1 in- 
on the mortgage” (whatever that might in such circumstances

Defendant is not entitled to any more favourable const ruc­
tion of these clauses than the words necessarily imply, and it is 
not only quite consistent with them, hut appears to me to In* 
their natural meaning, that defendant was to sell under his 
mortgage, if the property was not redeemed, and the conveyance 
was given in superabundance of caution, perhaps to he produced 
to any intending purchaser to shew a more complete right and 
title to sell. But before either of these events happened, defen­

dant registered the conveyance under the authority of the l ist 
clause in the letter, which provided that it was to he invoked to 
avoid expense and the “necessity of foreclosure.” It must imt In- 
forgotten that by the time the period for redemption had expired, 
it might well have been that defendant would have almost is not 
entirely extinguished plaintiff’s debt out of the proceeds of the 
timber berth, hook debts, sawn lumber, etc. In such ease it 
would be ridiculous to strain the language of the letter into a 
contract of sale of the equity of redemption in all this property 
at the expiration of the redemption period. It seems clear that 
it was intended that there should be a sale by tin* defendant 
under the power of sale in the mortgage and none having been 
made the defendant must still be treated as a mortgagee in 
possession.

I am not at all impressed with defendant's statements ns to 
values. It seems strange that, experienced millman as In- is. he 
and his witnesses, also experienced men, should have shewn such 
hesitation in placing a value on the mill site. Mr. Higgins im­
pressed me as a sensible and fair witness, and I think his valu­
ation of $15,000 an acre, about $70,000 in all, is fairly ac­
curate, and explains defendant’s desire to get absolute posse­
sion of it.

Mr. Taylor, in support of his contention that plaintiff hail 
no right to redeem, as it had sold its equity of redemption to 
defendant, cited Paris v. Thomas, 1 R. & My. 506, and llastin v. 
Bid well, L.R. 18 Ch. I). 238, but they do not appear to me to
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assist him, as the facts in those eases are as dissimilar as possible 
from those in the present case. In the former, the mortgagor 
deliberately sold his equity of redemption in consideration of the 
cancellation of the mortgage délit, and the payment to him of 
an additional sum, about three months later he obtained a long 
lease of the property, the mortgagee endorsing an agreement on 
it that upon rent being promptly paid lie should have the right 
to re purchase at a slightly increased price. The rent was not 
promptly paid, and lie was unsuccessful in his endeavour to 
i the mortgagee to sell. The charges of fraud against the 
mortgagee entirely failed, as also did the evidence of great dif­
ference in value.

In Hast in v. It id well, L.K. IS Cli. D. 238, 247. there was no 
question of a mortgage. The plaintilT had taken a lease with a 
right of renewal “upon paying the rent and performing and ob­
serving the covenants,” and the Court held that lie was not en­
titled to the renewal as he had not performed the covenants 
which were a condition precedent to his right, etc.

The ease of Wells v. Smith, 7 Paige 514. also referred to. I 
nm unable to find. It is. 1 believe, an American report not in our 
library. (Paige’s N.Y. Ch. reports hv A. C. Paige, 1828-1845, 
in 11 vols. ]

The conveyance of 28th September, 1008, was not intended 
as a sale of plaintiff’s equity, nor was it in any way given in 
extinguishment of the plaintiff’s mortgage ; it is in fact ex­
pressly stipulated that it is free from incumbrances, except the 

! very mortage which it is now claimed is extinguished. It was 
: given for the purposes set out in defendant’s letter already re- 
‘ ferreil to. In these circumstances it seems clear to me as already 

stated that the relation of mortgagor and mortgagee still exists 
l between the plain!iff and defendant, and that the plaintiff is 
I entitled to redeem, and there must he a reference to the registrar 
I to take the necessary accounts.

Tin* only difficulty about the accounts is the nature of the 
- inquiry to he made with reference to the improvements.

In (’arrol v. Robertson, 15 Or. (’h. (Ont.) 173, a sale by the 
I mortgagee was set aside for irregularity, and the purchaser was 

allowed for all improvements made by him so far as they en­
hanced the value of the property, but in that ease the purchaser 
had acted bonâ fide and in the belief that lie was the absolute 
owner. But in the present case, there is no question of an iimo- 
cent third party, we are dealing with the original parties to the 

B mortgage.
The ease of Brotherton v. Ilethcriiujlon, 2-'l Or. (’h. (Ont.) 

s 1ST. decided by Vice-Chancellor Proud foot, considerably re- 
î semblés the ease at bar. But in that case it is clear that the in 
« tent ion of the parties was that the property should, from the
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execution of the release of the equity, become the absolute prop- 
erty of the mortgagees, ami they were not bound to retain it in 
the same character in which it previously existed; it was a 
straight, sale with a proviso; there was nothing in the document 
to restrict tin* meaning of the word “improvements,” aie! the 
mortgagees acted bond fair throughout, while in the present - 
defendant has not acted bond ji<l<. The letter and convi ..nee 
must he taken together; they were not intended as a sale, hut an 
extension of time under the mortgage. The letter states -<n its 
face that defendant was to “operate the mill” then mi the 
premises—not to build a new one of greatly different character 
and capacity; and the word “improvements” referred, I think, 
to ordinary improvements, or at least to such improvements as 
would he completed and still leave the mill a complete mill call­
able of being operated at the time the period allowed r re­
demption expired. I have no doubt that plaintiff thought tiny 
referred to improvements of the nature he was carrying out.

Mr. Taylor relied strongly upon Shepard v. Joins lHSj 
21 Ch. I). 461); approved in Ihndrrson v. Ashrood, |1S!14 App 
Cas. 150; but Sinpitrd v. Joins, 21 Ch. 1). 460. was a ciim- *.f the 
expenditure of £83 on a mortgage for £2.000, and apart In»- 
get her from the question of notice, it was held that the « \ |»«-ndi- 
ture was reasonable, lasting, and had increased the valu, m tin- 
property; while in the present case the expenditure is owr thin 
times the amount of tin* mortgage, and more than twice tin total 
amount owing to the defendant on all heads, at the tini«* die ex­
tension of time was granted. Tin* following remarks of <’"ttnn, 
L.J., in that ease appear to me to Ik* peculiarly applicable to the 
case at bar. He says, at p. 482;—

Undoubtedly » mortgagee ha* no right a* against a mon u.ijmr t > 
improve the mortgagor out of hi* property, and if lie lays nut a wry 
large *um. that i* in itself a thing which he has no right to <k 
A mortgagor must not 1m- prevented from redeeming by tin- n.'-rtjwgn- 
wlien in possession throwing a great burden upon him.

In IInnlerson v. Astirood, |18!)4] A.C. 150, tin* action was 
against the original mortgagee, and the purchaser from him 
The purchaser was held entitled to the property as tin- power of 
sale was properly exercised ; and the mortgagee was held en­
titled in his account to save extensive improvements, vlnchk 
had made, but the Court expressly found that there was no 
fraud or oppression, and the plaintiff admitted (see tic n mirks 
of the Chief Justice, at p. 152; and Lord Macnaght. n at p- 
163) that the money “was reasonably expended in productive , 
improvements,” ami that they were lasting, nm— ry m ; 
proper, and added t.> the value of the premise*, wl 
from In-ing able to find here. In that case the inortg s;lV": 
the costs of trial liecause in his defence lie submitted I
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sol lit (• prop. B font lie had to pay the costs up to the submission heeause as
retain it in B pointed out by Lord Maenaghteu. at p. ltil, it was his duty to
i; it was a ■ 0fftr them.
e document B There will be judgment with costs declaring the plaint ill* en- 
s,” and the B titl' d to an account, and there will he a reference to the regis-
)resent case. B trar to take the same as follows:—
conv' -nice B 1 An account of what is due to defendant under his mort- 
aale. hut an B gage, and of the amounts for which the plaintiff is entitled to
stub**' ni it< B credit, and in ascertaining such amounts the plaintiff is entitled
then on tin- B (o credit lor the full value of all articles taken by the defendant
nt clumieti-r B which were not included in his mortgage, 
red. 1 think. B 2. An account of all moneys expended by defendant in neces- 
‘ovemciits as B wry or reasonable repairs.
etc mill cap- B There will he general leave to apply for any further direc­
ted y iv- B tions which may be necessary, including the question of the costs
bought tiny B 0f taking the accounts after same have been taken,
dug out. fl
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Kvihfnck (I X! R—871 )—Relevancy ami materiality—Charge of
RACK—EVIDENCE OF COMMISSION OF SIMILAR OFFENCE.

It cannot lip shewn on the trial of a person for ra|w. that a few 
minutes after the commission of the offence charged, or at any other 
time, he committed a similar crime agiinst the person of a sister of 
the complaining witness, witch evidence not being admissible either aw 
part of the re* fiesta-, or to shew a propensity on the part of the ac­
cused to commit such crimes.

| Hex r. Bond, [19001 2 K.lt. .ISO. 21 Vox C.C. 2.V2. followed, and 
U> <i. v. Bearden. 4 F. & V. 70. distinguished.]

WitnessK8 ( § 11 R—4.3)—Cross examination of witnfss—Ciiaroe of
RAPE—SIMILAR OFFENCE AGAINST WITNESS.

X statement by a female witness on a trial for rape, in response to 
I ipiestion of the counsel for the accused. that she would like to see 
tin- prisoner go to prison for life, will not permit the Crown prose- 
tutor to question her as to the commission of a similar offence by 
tin* accused against the witness.

Witnesses (§ Il R—l.l)—Cross-examination—Charge of rape—Vol­
in TARY STATEMENT OF SIMILAR OFFENCE.

X cross-examination by counsel for the accused tin a trial for rape 
a- lu acts of cruelty committed by the accused against the witness 
and the complaining witness, to which, in addition to answering the 
question fully, she volunteered the further reply that the nceiis«-d was 
also guilty of n similar offence towards her. will not permit the 
frown prosecutor to question her as to the details of such assault.

Crown case* reserved by Simmons, J., on the* conviction of the 
linn i •"» avniM-d upon a charge of committing a rape upon one Matilda
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ALTA. The following were the questions reserved for the opinii , of

S. C. 
1012

the Court en banc sitting as a Court of criminal appeal.
1. Was I right in admitting evidence on the 17th day of M i loR

Rex
V.

Pall.

(the first day of the trial, when the evidence of the complain.n was 1 
put in), that Carl Paul had committed similar acts with Nelli" May 1 
Mangel man?

2. Was I right, on the 18th May (the second day of the trial Iwn
Statement the evidence of the sister was put in), in allowing in evident" that 1 

the accused had committed similar acts wit h Nellie Mangelm m '
3. Was 1 right, on the last day of the trial of the said aern 1 in 1 

allowing the Crown prosecutor to re-examine Nellie May Manu, im m 1 
as to similar acts committed against, her by the accused, on the ground 1 
that counsel for the accused had o|H»ned the door to such evidence Itv 1 
asking her, the said Nellie May Mangel man, what was or had liven 1 
the acts of cruelty committed against her and her sister by tin- .| 1 
Carl Paul.

//. A. Mackie, for the accused.
L. F. Clarry, for the Crown.

The judgment of the Court was delivered by

Stuart, J.:—At the conclusion of the argument the Court was 1 
unanimously of opinion that the conviction should be set aside 1 
and a new trial ordered, but intimated that the reasons for this 1 
conclusion would be given at a later date.

The accused was tried at Edmonton before Mr. Justice Sim- 1 
nions and a jury upon the charge “that he did in or about the 1 
month of September, 11109, assault Matilda Susan Mangelnmn 1 
a woman who was not his wife, and did then and there have carnal 1 
knowledge of her without her consent.”

The evidence against the accused consisted principally of 1 
that of the complainant Matilda Susan Mangelnmn and that 1 
of her sister Nellie May Mangelnmn. These young girU wvn 1 
living on a farm with their mother, who was a widow, and tin 1 
accused lived with them and assisted in the operation of tin farm 1 
under some arrangement not here material. The alleged assault 1 
took place in the harvest-field, while the accused and tin- two 1 
girls were engaged in shocking or stooking grain. After the 1 
complainant had given her account of the assault upon her, she 1 
was asked the following questions by the Crown prosecutor:

Q. Did you ever see him do that to any of the other girls ' \ No, 1 
sir. Only May.

Q. When was that? A. The same day.
This evidence was objected to by counsel for the accused. 1 

on the ground that the Crown was not at liberty to put in evidence 1 
of similar acts. Thereupon the following discussion took place ■

The Court: It may be evidence as to this girl's knowledi; of the* 1 
things.

Mr. Mackie: Well, I wish to take objection that it is a subséquent 1 
act to the act charged, and it cannot be evidence.
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Mr. Cogswell: I can prove similar acts, either subsequent or prior.
The Court: Yes.
Mr. Cogswell: Q. What did you sec him do to May? A. He did 

the same thing.
12- When? A. He went and caught her by the leg and threw her

Mr. Mackic: Does your Lordship hold this is evidence?
The Court: Yes.
Mr. Cogswell: Q. Caught her where? A. Caught her by the leg and 

threw her down, just by her shoe top.
The Court: Threw her down? A. Yes, sir, threw her down.
Mr. Cogswell: Q. What did he do to her? A. He did the same thing.
Q. What did he do? A. I tried to help her, and he wouldn't get 

off, and then, when I started home, he got off.
Mr. Mackie: I still wish to take my objection, my Lord, as to similar 

acts not being evidence against this accused. It is likely to injure the 
minds of the jury.

The Court: Well, it is not necessarily given as evidence of a similar 
act; it is given as part of this story of what took place there. Now, 
I have no right, as I view it, to tell this witness to stop at any part 
of that story, and my view of it is that she is telling wlmt lmp|M'ncd 
at that particular time, ami it so hap|>cns that there was at that par­
ticular time some evidence that, might have something to do with a 
similar offence which I could not exclude; I could not say to her. “Now 
you must stop there and say no more." Right after she has told what 
happened to her she said the very next thing was-----

Mr. Mackic: That is as fur as she can go. All the jury are entitled 
to hear in this matter is what occurred to Matilda, and not to May.

The Court: Yes.
Mr. Mackic: The only reason for allowing evidence of a similar act 

would be to shew a motive, but there cannot be any motive as far as 
ra|M* is concerned. Either he did or did not commit this rn|H\

The Court: Well, your objection is overruled.
The sister Nellie May, after giving an account of the assault 

on Matilda and of her attempt to assist her sister, gave the follow­
ing evidence, which was followed by the discussion quoted:—

After a while I went back again shocking wheat, ami Matilda come 
running to inc crying. And then, «is soon as they got up, then he went 
to .sharking grain a little while, and then he came over and caught me.

(J. What did he do to you? A. I was shocking wheat——
Mr. Mackie: I take the same objection I took yesterday, that sub­

sequent acts or similar acts cun absolutely have no effect on this case 
a< regards proving the charge, and except for the purpose of injuring 
the character of the accused, and that is an im|N>ssibility until such 
time as the defence puts in evidence of good character on his behalf. 
Similar acts or any subsequent acts have only one effect, to injure the 
character of the accused, and I wish to take the same objection I took 
yesterday to the admission of that evidence.

Mr. Cogswell: There are two or three reasons I want to put this in; 
one i<, it is part of the same transact ion.

Mr. Mackie: Same transaction, nothing. It is only one charge.
Mr. Cogswell: But it is part of the same.

i
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assault Matilda Mangeltnan, a woman not his wife. He is not el, gpd 
with assaulting any one else.

The Court : That is true, but in connection with that assault u i<
Hex

V.
Paul.

necessary to give the history of the whole transaction; and, if did 
hap|>en that during, at, or about the time of committing the ;i mit, 
there happened to be another assault committed, we cannot • lade
the evidence of that as long as it is in relation to explaining tlii> trans­
action or explaining what was going on at that time.

Mr. Mackic: I submit, my Lord, that the evidence is being put in 
with a view to prejudicing the jury against the accused, by shewing 
that he is a man of very bad character.

The Court : We cannot help the effect of it.
Q. I wish you would go back—I do not just understand the .-ecpicnrp 

of these events—to the time that you said that you were kicking and 
your sister was pulling his hair. What happened next? A. Win then
I went back again and went to shocking wheat.

Q. You told us that he was lying down on your sister and ~he \\;i- 
pulling his hair and you were kicking him? A. Trying to make him 
get up.

Q. There surely was something else hap|>encd before that? Y<m went 
back to shocking wheat? A. Yes, sir.

Q. And then what next? A. And then he got up.
Q. And where were you when he got up? A. I was back shocking 

wheat again.
Mr. Cogswell: Q. What then occurred? A. I was shocking wheat 

and then when-----
Q. n what?
The Court : (j. What was Matilda doing then? A. Matilda wa« 

pulling his hair and trying to make him get up.
Q. Still while you were shocking wheat? A. Yes, sir, and then after 

a while he got up.
Q. She was still pulling his hair, you say, and trying to i t up. i* 

that right? A. Yes, sir.
Q. Yes? A. Then I went back shocking wheat, and a wheat shock 

fell over and 1 fell over too, so he came running and got on im
Q. You fell over the wheat shock? A. Yes, sir, and then he come 

and got on me.
Q. Well, we will stop there then. You fell down over a wheat shock, 

did you? A. Yes, sir. A wheat shock tipped over.
tj. Where was he then? A. He was up shocking wheat too.
Mr. Cogswell: (j. How far away was he from you when you fell 

over? A. Not very far.
Q. And what did he do? A. As soon as I fell down he saw me lying 

there, and then he come and run over and got on me.
(j. And what did he do to you?
Mr. Mackic: The same objection that was taken a mtimi-nt ago. 

A. He had connection with me.
Mr. Cogswell: (j. What did he do? Just say what he >1
The Court: I think we will not go into this any further. It seenu 

to Ik* the end of the first transaction, as far as 1 can learn from her story.
Mr. Cogswell : 1 think, my lord, it might be admissible, on the ground 

of shew ing his pro|K*nsities, habits.

0



5 D.L.R.] Hex v. Paul. 351

The Court : I do not think it is necessary to go on with this. I wanted 
to get the story of what took place with regard to Matilda, and 1 think 
she has apparently got to the end of that.

Mr. Cogswell: I would like to ask her. my Lord, if this was the 
first time he had connection with her. (Objected to. Objection sus­
tained.)

And again she said in cross-examination:—
(j. Yes? How long would it be after the accused got off your sister 

that you went home? A. Well, it is this way, as soon as he got off 
my sister he went to shocking wheat but a minute, and I was shocking 
wheat, and a wheat shock fell over, and I just stood up there, and the 
wheat shock fell over anil I fell on top, and so he came running ami 
got on top of me.

Q. 1 am not asking you that. I am asking you how long it would
be from the time that Matilda got up----- A. About ten minutes.
Upon further cross-examination by counsel for the accused 

the following took place:—
Q. Am 1 wrong in saying that you told me you would be pleased to 

see the accused go down for life? Did you say that or do you say it 
now? A. 1 didn't say it.

Q. Well, do you say it now? A. Yes, sir.
(J. Yes. You would also be pleased to see him go down for life. 

Carl Paul was never cruel to you or any of the other girls, was he? 
A. Yes. He was.

(j. He used to whip you once in a while? A. He nearly whip|>cd us

(J. Did he ever cause you any bodily harm? Did he ever cut you 
lip, beat you so the blood would come? A. One time he whipped me 
till I was black ami blue in my face, with a broom handle.

(J. How long ago was that? A. It was lust year, when we just got 
a little while through threshing.

IJ. Your mother and Paul got along very well, didn't they? A.

Q. They were not very happy, were they? A. He would whip mamma 
and call her all kinds of names.
Then upon re-examination by counsel for the Crown, the 

following took place:—
Mr. Cogswell: 1 think, my Lord, in view of the cross-examination, 

that I might ask her if Carl Paul did anything before to her?
The Court: Yes, I stop|H*d you in that, but counsel for the defence 

has asked her.
Mr. Mackic: You will notice the witness repeatedly volunteered those 

statements and 1 could not stop her. It was purely as to ai ts of cruelty, 
his treatment of her.

The Court: You have opened the door, and Mr. Cogswell can go 
into that question. It is the treatment of her.

Mr. Cogswell: Q. Nellie, you stated he did something wrong to you 
in the wheat-field? A. Yes, sir.

t). Did ho ever do anything wrong to you before that? A. Yes, sir. 
tj. Do you remember when? A. It was Christmas Eve. 
t; When? A. On Christmas night.
Q. What Christmas night? A. 1009.
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Q. Was it before or after this? A. Before.
Q. And what did he do to you on that occasion? A. What ; i he 

do?
(j. Yes? A. Well, he had connection with me.

The questions submitted by the learned Judge for our opinion 
were:—

1. Was I right in admitting evidence on the 17th day of Mu ion 
(the first day of the trial, when the evidence of the complainai. wa* 
put in), that Carl l'aul had committed similar acts with Nelli. ,\Jay 
Mangelman?

2. Was I right, on the 18th May (the second day of the trial, when 
the evidence of the sister was put in), in allowing in evidence tl . the 
accused had committed similar acts with Nellie Mangelman?

3. Was I right, on the last day of the trial of the said ami-. |. jn 
allowing the Crown prosecutor to re-examine Nellie May Mane I man 
as to similar acts committed against her by the accused, on the . , ,n>| 
that counsel for the accused had oj>encd the door to such cvidcn <• In- 
asking her, the said Nellie May Mangelman, what was or had In-on 
the acts of cruelty committed against her and her sister by I . . , ,1 
Carl Paul? j

4. On thc^abovc grounds or any of them should there be a n- ■ ii ’ 

I t*an see no distinction between the first two quest ini If
the story of the subsequent assault on the same day of tin second 
sister could be told by one witness, it could be told by tie 'her, 

•The simple question is, whether, upon an indictment for rape 
upon one woman, evidence can be put in of a rape committed 
upon another woman, some few minutes after the rape i 
in the indictment was committed, when the two women ami tin- 
accused happened to be working in a field together, and tie and 
woman had made an attempt to assist and defend the first 

I am unable to discover any ground upon which such • i nee 
was properly admissible. It was suggested that, inasmu* i i- tin- 
second assault occurred so soon after the first, it should he t ..ted 
as part of the res gestœ: and this seems to have been the ground 
on which the trial Judge proceeded. There would, no d-nmr. 
be a great deal in this suggestion if tint second assault had liven 
upon the same woman within so short a time; but the vim-nce 
does disclose the faet that after the first assault the ami l went 
to work for a little while, a very short while, it is true. !.. ! ■ lie 
proceeded to assault the other woman. I confess, I cairn : under- 
stand how the second assault can be considered as part - iln- ni 
gestœ of the first. Owing to the particular nature of tin < r- in-e 
alleged, this seems quite contrary to actual reason.

In Hex v. Bond, 2 K.B. 38», 21 (’ox C.(\ 252. ; Aw, 
Lord A1 verst one said:—

The general rule of law applicable in such canes can, 1 iliink. In- irly 
stated. It is that, apart from express statutory enactment vi.lcnce 
tending to shew that the accused had been guilty of criminal < other 
than those covered by the indictment cannot tie given, unit"* the 
acts sought to be proved arc so connected with the ofTvtio- «-barged

6
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as to form part of the evidence upon which it is proved (see Reg. v. 
Reardcn, 4 F. & F. 70), or if they are material to the question whether 
the acts alleged to constitute the crime were designed or accidental 
Reg. v. Gray, 4 F. & F. 1102;, or to rebut a defence which would other­

wise be open to the accused (aeo Makin v. Altorney-Uencral of A, <c 
South Wales, [1894] A.C. 57, 17 Cox C.C. 74).
As Lord A1 verst one points out, the difficulty lies in applying 

these principles to the particular case; hut it must be obvious 
here that the alleged second assault upon a second girl, some 
minutes after the assault charged, could not by any possibility 
he said to be so connected with the first assault as to “form part 
of the evidence upon which the latter was proved.”

It was exceedingly easy to tell tin* story of the first assault 
without the second being necessarily dragged in. The witnesses 
were led to tell of the second assault, not by any difficulty in avoid­
ing it while telling the story of the first, hut by the direct questions 
of the counsel for the Crown.

It is true that in Reg. \. Rearden, 4 F. F. 7ii, Wfiles, .1.. ad­
mitted evidence of repeated assaults upon the same little girl on 
different days. But the decision seems to rest quite obviously 
upon the ground that the aets were upon the same girl. The 
Judge says:—

The rules of pleading in civil and criminal eases are the same. And 
on separate counts in either u civil or criminal ease you could prove 
different batteries or wounding* on the same person, and so as to acts 
of rape. ... It has repeatedly appeared to me in eases of this sort 
that the man by a threat of violence deters the child from complaining, 
and thus acquires a species of influence over her by terror, whieh enables 
him to repeat the offence on subsequent occasions, and this seems to 
me to give a continuity to the transaction, which makes such evidence 
properly admissible.
It s<ems to me tlmi the line should be strictly drawn between 

I a repetition of the act upon the same girl who is the complainant 
I and assault upon another female. Where it was not necessary to 
! tell the one story owing to its being so mixed up with tin other as 

to 1" inseparable, it seems to me the only test to be applied is: 
I has tin* fact of his having done the second act any logical probative 
I forer as tending to prove the commi&sinn of tin* first? But in this 
I wax it seems to me the answer must be “ No’ unless, indeed, it 
I w,r« "pHi to the Crown, as the Crown counsel suggested at the 

trial, to si lew the existence of strong sexual passion and weak 
1 power' 4 control in a man in order to shew that he would be the 

• more likely to commit rape. This is really, it appears to me. the 
|| logical result to which the argument would lead.

It seems to me that, in dealing witli tin* question of the nd- 
I missihilit y of evidence of similar acts, a great deal depends upon the 
k nature ui the crime alleged. A rule which may be applied to theft 

I Reg. v. t oilyns (1808), 4 Can. Cr. Cas. ”>72), or arson (as in R. v. 
B L°ng, 0 ( . J; 1\ 179), will not necessarily apply to such a crime as 

23-3 D.L.R.
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rapt1. And oven with respect to crimes of indecency one rule may 
very well apply to cases where consent is immaterial, such a- lUi 
v. Chitson, 11909] 2 K.B. 945, and another to a case where ah nice 
of consent is essential.

In Rex v. Chitson, [1909] 2 K.IL 945, it is apparent that tin- 
reason for the admission of the prisoner’s statement to tin mm. 
plainant that he had done the same to another girl, was, as stand 
by Lawrance, J., that, “if he has made that statement to the 
prosecutrix as to the time alleged by her, that fact would strongly 
corroborate her evidence that the prisoner was the person who 
had had connection with her.”

It cannot Ik* suggested that either of the other two grounds 
mentioned by Lord A1 verst one in Rex v. Bond, [1900] 2 K.B. 3s',i. 
21 Cox C.C. 252, are applicable in this case. There can l« no 
question of possible accident in a case of rape, nor is there am other 
defence conceivable which evidence of the second assault could 
possibly rebut. I do not think the suggestion made by Mr. < 'lam 
upon this point can Ik* entertained for a moment as having am 
logical basis. The case of incest which arose in Her \ lint!. 
[1911] AX’. 47, 75 J.P. ISO, 22 Cox C.C. 360, SO L.J.K.B. 691 
rested upon special circumstances applicable to such a ••ring- 
The evidence of previous similar acts there admitted was con-id- 1 
relevant as tending to prove the existence of a guilty pacing 
between the brother and sister, t'.e., the existence of a guilty n- 
lationship between the two, which would tend to prove tie .•ont- 
mission of the act of incest charged. This, 1 think, furnishes a 
ground for distinguishing incest from rape in dealing with tin- point 
under consideration.

These reasons are sufficient, in my opinion, for deciding, not 
only that the evidence of the second assault on the same da\ wa> 
inadmissible, but also for rejecting the evidence of the n.—ault mi 
Nellie May some nine months before. It is obvious, I think, 
that the witness intended to say that the previous assault was at 
Christmas, 1908, and not 1909, as appears on the record The 
only other reasons alleged for admitting the evidence a< to thi* 
previous assault was that counsel for the defence had ‘opened 
the door” for it by his cross-examination.

1 am unable to discover anything in the cross-examination 
which justified counsel for the Crown in re-examination in adducing 
this evidence.

It is true that counsel for the defence had induced tin witno* 
to say that she would like to see the accused sent to a penitriitiari 
for life; but, in the first place, there was quite sufficient reason 
already shewn for her entertaining such feelings toward- tin ac­
cused. She had seen him, so she said, make a brutal assault upon 
the chastity of her sister. If her confession that she would like tv 
see him go to gaol for life indicated animosity towards him. sun ..' 
that animosity was sufficiently excusable, even on grounds alrca-h j 
shewn.
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In the next place, if the Crown desired to explain the reason 
for such animosity on reexamination, it was suRieient and proper 
to ask the direct question, “Why did you sav you would like to 
see him sent to gaol for life?” And it is possible that any answer 
she limy have given to that question, even if it contained the 
«llegation of a previous felony, unconnected with the crime 
charged, would have been quite admissible.

Hut what happened here was that counsel for the Crown, 
instead of asking that question, proceeded directly to question the 
witnc" about other acts of assault, and the jury was left to infer 
that these furnished a reason for the animosity of the witness, 
though the witness herself did not advance them us a reason 
therefor.

It is, of course, difficult here to draw the line, hut, if it was 
admissible to ask the question as the Crown did, I ran sir no 
reason why the witness ought not to have been asked about a theft 
(rum lier of some of tier projMTty or something of that kind.

1 III ink the Crown should have been content to ask the witness 
to gin- her reason for the animosity and to let her give whatever 
reason she pleased. Anything more than that was, 1 think, in 
the circumstances, inadmissible.

Sew trial ordered.

IMPERIAL LIFE ASSURANCE CO. v. AUDETT
1 llerta Supreme Court. Trial before Simmons. J. February l.-», 1012.

1. Stay m proceedings TÎ—21)—Effect of dec is ion on point of law
It USED IN PLEADINGS PENDINO AN APPEAL.

When* n party raises by his pleading a point of law to I*» decided at 
n hearing More the trial, tin* Court will not, a*, a rule. stay tin* 
trial i'f the issue* of fact, pending an appeal from the decision upon 
tlic |»nint of law.

| Re •/. n. Palmer. 22 Cli. D. 88. referred to.]
2. Triai. (JIT)—10)—Right to begin—Raising a point of law bt

1X08.
The party who obtains n preliminary hearing of a point of law has 

tli.- right to liegin, and. for the purposes of the argument, lie i- taken 
t" admit all the facts in the opposite pleading, and the Court will take 
t'ie whole record into consideration and give judgment to the party 
who. on the whole, appears entitled to it.

'sierens v. Choim, f 1001 ] 1 Cli. 801. and /inrroir» v. Ifhotles, 11800] 
1 ij.lt. 810. referred to. See also Odgers on Pleading. 7th ed.. p. 1(19.]

3. F.viin xce (8 II K 1—311 ) — Presumption — Consideration — Agree-
mi nt purporting to he a promissory note.

In an action upon a document purporting to Is* a promissory note, 
hut which is in fact not a promissory note lmt an agreement in writ- 
in'*, consideration will not he presumed in favour of the plaiutilT.

thin- AND BOTES (| I B—8)—VALIDITY PREMIUM NOT! SIGNED B1 in
TON HATED PERSON—AMENDED APPLICATION—RATIFICATION — Ks-

11,1,1 who, when so drunk ns to lie incapable of knowing what he is 
«loing. signs an application for life insurance on his children and a note
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for the premium thereon, and subsequently, when sober enough to 
know the nature of his actions, sign-- an amended application, ;>ml 
knows that the children are lieing medically examined for instn 
and, when informed by his wife that the policies had been sent :hc 
house, makes no objection, anti does nothing until payment • 
premium note is demanded, will lie deemed to have ratified hi- n
when drunk, and will be estopped from raising the defence of in-M y
in an action on the premium note, and from saving that then 
contract of insurance upon which he is liable, but lie will not • • .. 
sarily be held to have ratified everything contained in the m _-in.il 
application.

5. Insubance (§ III A—41)—Policy—Application signed by intoxica­
ted person—Material misrepresentation—Absence oe ratifi­
cation—Fraud of agent.

Where one who is incapacitated by drink from knowing a .' >
is lining signs an application for life insurance, filled in by the u-m: 
of the insurance company, which contains a material misrept.-• nta- 
tion, and also a provision that, in the event of any such rnntevi mi- 
representation in the application, the policy shall be void, ami • •> 
untrue statement is never brought to the knowledge of, or ruth', 
the applicant, the application is a fraud hv the agent upon l> the 
Insurance company and the applicant, and there is no valid c - met 
of insurance.

Statement Action for premium notes given on an application for a life 
insurance policy.

Judgment was given for plaintiff for part of claim, with set­
off to defendant on account of action having been brought in 
the Supreme Court.

«/. W. McDonald, for the plaintiffs.
.7. C. Brokovski, for the defendant, 

simmom.j. Simmons, J. The plaintiffs sue the defendant - i\\

promissory notes for $440.50 dated the 7th May, 10'1- and 
$540.50 dated the 15th May. 1008, respectively, and iring
interest at 0 per cent, per annum, and maturing on t: 15th 
November, 1008.

The defendant pleads denial as maker, and, in the ai>rna- 
tive, says that, if he did give the plaintiffs these notes as .lleged 
in the claim of the plaintiffs, he was under the influence of 
liquor and incapable of contracting when the same wv.- given, 
and that the notes were given on account of a premium on an 
insurance policy on the lives of the defendant ami his children 
and unenforceable on account of the defendant’s incapa ity at 
the time of making the notes. The plaintiffs, in reply. «I ny the 
incapacity of the defendant when the notes were giv- and 
plead subsequent ratification by the defendant of hi-- ts in 
giving the plaintiffs the notes in question.

The notes in question are as follows:—
This note must be paid in full at maturity—a renewal In f will 

not be entertained.
Amount $440 50 Due 15th November, B. O. No. .Vis. H. 0.
Interest 10 00 No. 708.

Total $450 50
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Claresholm, May 7th, 1908.
On the 15th day of November, 1908, without addition thereto of days 

of grace, I promise to pay to The Imperial Life Assurance Company of 
Canada, or order, at its head office, Toronto, Ontario, the sum of four 
hundred forty-six and 50/100 dollars with interest at 0 per cent, per 
annum as well after as before maturity.

This note is given to the said company in connection with a premium 
on a certain policy of life insurance. It is hereby agreed, in accord­
ance with a provision of the agreement subscribed to in the application 
for the said policy and set forth in the said policy, that, if this note is 
not paid on or before its due date, the said ]iolicy will thereupon cease 
to be in force and will be revived only upon compliance with all the 
provisions of the said policy relating to its revival. It is hereby 
further agreed that the liability to pay this note shall continue not­
withstanding the lapse of the said policy.

Louis Audett

ALTA.

8.C.
1912
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•Simmons, J.

Exact post office address.
The interest clause in this note must not be erased.
This note must be paid in full maturity—a renewal hereof will not 

be entertained.
Amount $549 50 Due 15th Nov., B. O. No. 551, II. O. No.
Interest 10 95

Total $560 45
Clarcsholm, Alta., May 13th, 1908.

On the 15th day of November, 1908, without addition thereto of 
days of grace, I promise to pay to The Imperial Life Assurance Com­
pany of Canada, or order, at its head office in Toronto, Ontario, the 
sum of five hundred forty-nine 50/100 dollars with interest at 0 per 
cent, jicr annum as well after as before maturity.

This note is given to the said company in connection witli a 
premium on a certain policy of insurance. It is hereby agreed, in 
accordance with a provision of the agreement subscribed to in the 
application for the said policy and set forth in the said policy, that, if 
this note is not paid on or before its due date, the said policy will 
thereupon cease to be in force ami will be revived only upon compli­
ance with all the provisions of the said policy relating to its revival. 
It is hereby further agreed that the liability to pay this note shall 
continue notwithstanding the lapse of the said policy.

Louis Audett

Exact post office address.
The interest clause in this note must not be erased.

The notes have the following indorsements on the back 
thereof :—

The Imperial Life Ass. Co. 
of Canada.

To whom it may concern:
Policy No. 22,297—23,305—22.306—22,307 issued by this company is 

not now in force and will not be revived by the payment of this note
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until all the provisions of the said policy respecting revival haw <<*n 
complied with.

Signed this 30th day of Dec., 1908. at Toronto.
T. Bradshaw,

Managing Direct* u

The Ini|N>rial Life Asa. Co. 
of Canada.

To whom it may concern:
Policy No. 22.298 issued by this company is not now in force ai. 1 

will not lie revived by the payment of this note until all the provi ns 
of the said policy respecting revival have been complied with.

Signed this 30th day of Dec., 1908, at Toronto.
T. Bradshaw,

Managing Direct*-i

Counsel for the plaintiffs put in questions and answer» 
and Î14 of the examination of the defendant on discovery, which 
are as follows:—

(93) Q. But you did not know anything about the policie A. 
Yes, 1 had them in the house. The woman shewed them to me.

(94) Q. How do you know you gave the notes for the policie* V I 
must have.

The defendant admitted that the almve notes were tin .mes 
referred to in the above questions and answers, and admit!' i h s 
signature as maker on the same ; and the notes were nun I • 
hibits.

Counsel for the plaintiff then rested his ease. Couus. I for 
the defendant then moved for a dismissal of the plaintiffs' 
action, on the ground that the alleged notes were not prom -Miry 
notes, hut agreements in writing, which did not come with n the 
definition of a promissory note, as defined by the Bills of Kx- 
change Act, and that the plaintiffs were, therefore, bound to 
prove consideration, which they had failed to do.

For the plaintiffs it was contended that the instrumeats 
were promissory notes, and, in the alternative, if they were 
contracts in writing, not coming within the definition of prom­
issory notes, th<‘ plaintiffs relied on Order XIX, Rule -<•. of the 
English Rules :—

When n contract, promise, or agreement is alleged in a in ; ing. 
a bare denial of the name by the opposite party shall lie con-tru* 1 ••nly 
a* a denial in fact of the express contract, promise, or agreement 
alleged, or of matters of faet from which the same may lie ini|-l • y 
law. and not as denial of the legality or sufllvieney in law of sn- li con­
tract, promise, or agreement, whether with reference to the St mute of 
Frauds or otherwise.

The Ion of the defendant for a dismissal of the plain­
tiffs’ action raises a question of law, namely, the proper interpre­
tation of a document in writing executed by the defend nt. Is 
the "document a promissory note, or is it an agreement in writing

51
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which puts upon the plaintiffs the duty of alleging in their 
pleadings consideration, and proving the consideration as part 
of their ease? Under Order XXV., Rule 2:

Any party may raise by his pleadings any point <'f law, ami the 
same shall be disposed of by the Judge who tries the eause at or after 
the trial, provided that, by consent of the parties or by order of the 
Court or a Judge, on the application <>f either party, the same ma; 
he set down for hearing ami disposed of at any time before the trial. 
This Rule should be read with Rule 3 of the same Order, 

which is as follows :—
If. in the opinion of the Court or Judge, the decision of sneh point ot 

law substantially disposes of the whole action, or of any distinct - ause 
of action, ground of defence, set-off, counterclaim, or reply thereto, the 
Court may thereupon dismiss tlie action or make sneh order therein as 
may be just.
As a rule, the Court will not stay the trial of the issues of 

fact after the decision of the questions of law ponding an appeal 
from the latter decision : In re J. It. Palnur, 22 Cli.D. 88.

Demurrers were abolished by Rule 1 of Order XXV. : and Rule 
2 of the same Order preserved the right of raising objections on 
points of law. The party who raises a point of law by his plead­
ings lias tin* right to begin: Stevens v. Choien, | 19011 1 Oil. *94. 
and, for the purposes of the argument, he is taken to admit all 
the facts alleged in the opposite pleading: Harrows v. Hhodes, 
[1S!I!1] 1 81fi; and the Court will take the whole record into
consideration and give judgment to the party who on tin- whole 
appears entitled to it: Odgers on Pleading. 6tli ed.. p. 165 |7th 
ed.. p. 1691.

The defendant did not by his pleadings raise the point of 
law as to the interpretation of the written document. It ap­
pears. however, that he was not bound to do so. hut at the trial 
lie might urge any point of law lie liked, whether raised in the 
pleadings or not: see Odgers on Pleading, titli ed., 165 |7th 
ed., p. 169).

In discussing the application of Rule 2 of Order XXV., 
Odgers on Pleading, 6th ed., p. 179 [7tli ed., p. 174], says:—

Where the matter is one of lirst impression, or where for any other 
reason the law on the point is not clear, it may lie very desirable to 
argue an objection and settle the point of law before incurring the 
- Xpense of a trial with witnesses. But in ordinary eases it is generally 
wiser to raise the objection on the pleadings, but not to apply to have 
it argued before trial. The usual result of such an argument is. that, 
if the defendant succeeds, the plaintiff obtains leave, on paying the 
vusts of the argument, to amend his statement of claim . . . lienee, 
as a rule, it is best not to apply to have any points argued before 
trial, unless the objection is one that will dispose of the whole action, 
anil which cannot be removed by any amendment which the plaintiff 
can truthfully make.
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ALTA. It is quite clear that if, at the end of the argument on the
5 q question of law raised by the defendant’s counsel, it had lieen
11H2 decided adversely to the plaintiffs, it would not substantial!' lis-
---- pose of the whole action or of any distinct cause of action, liven

1T ,l0t *n ^orm 11 promissory note, the agreement would entitle 
Asst ranch the plaintiffs to found an action against the defendant. U.»n- 

U°- sidération would not be presumed in their favour, however.
ArnCTT. Having reserved the point raised and having heard all the 

Ntammi, j. evidence, I think that it is quite apparent that the defence raised 
by the defendant, namely, incapacity to contract at the tiai- 
the writing was executed by him, goes to the whole merits of the 
ease. The defendant made out a prima facie case and put ii]»on 
the plaint ill's the onus of meeting the defence of incapacity to 
contract, and the consequent result of a declaration that the de­
fendant would not be liable. It dors not, therefore, seem to 1* 
necessary now to decide whether the instrument was a promis­
sory note or an agreement in writing which did not conic within 
the definition of a promissory note.

A large number of witnesses were present at the trial, some 
having come a considerable distance, and it seemed to me in the 
interests of justice, therefore, to deal with the issues which wen- 
disclosed by the evidence as if the pleadings had been made, by 
way of amendment or otherwise, sufficient properly to raise 
them.

The defendant is a farmer, who, in the spring of 1908, resided 
near Claresholm, in the province of Alberta; and, about the Ml: 
May, two agents of the Imperial Life Assurance Company, named 
Ughland and Stewart, visited him on his farm. The defend­
ant had two farms, one called the “Section” and tin- otic r the 
“Homestead,” and the first visit by Ughland and Stewart wai 
at the “Section.” The defendant says he told Ughland that he 
could not pass an examination, and that he had been rejected in 
Oregon. The defendant further says that Ughland “passed th- 
booze,” and they began drinking, and that they emptied the 
liottle, and Ughland refilled it from a txvo-gallon jug Ughland 
had, and he (the defendant) remembers nothing more In a 
day or two afterwards, Dr Learn, Dr. Walwin, and Stewart 
visited him at the “Section” and made a medical examination in 
connection with an application for insurance on the defendant s 
life. About a week after this, Ughland and Stewart visited him 
at the “Homestead.” The defendant says they passed the liottle 
The defendant said he did not want any insurance for his chil­
dren. when they proposed that he should insure the children 
Ughland passed the liottle and said. “Have a drink anyway, "and 
they emptied the bottle. Ughland and Stewart asked who was 
working in the field and the defendant told them Maxw-II and 
Tole were in the field, and Ughland and Stewart went out to th#
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fiehl to solicit insurance from them, and the defendant says lie 
remembers nothing further that day. The defendant says he has 
no recollection of signing any application for insurance or note 
or other document on either occasion.

When Drs. Learn and Walwin and Stewart came out to the 
“Section” to examine him, the defendant says: “Stewart got 
out of the rig first and gave me the wink and produced a bottle 
of whiskey, which lie and one Maxwell drank at the barn while 
the doctors went into the house.” The defendant says that 
Stewart told him that tin- doctors had come to examine him, and 
lie said it was no use, as lie had been rejected before. He says 
he went into the house, and lie does not know what took place 
there. Maxwell says that, when the two doctors came with 
Stewart to examine the defendant at tin- “Section,” he had a 
drink with Audett, and the latter was a little the worse for 
whiskey, and afterwards Ughland and Stewart come to where he 

Maxwell) was ploughing on the defendant’s homestead, ami 
they had liquor and gave him drinks, and he had a number of 
drinks with Stewart in the field and at the barn.

Frank McCallum, a neighbour, was at the “Homestead” 
when Stewart and the two doctors came, and he says Audett was 
intoxicated and had been so for two weeks. He says he was 
present when the doctors examined Audett, and the latter was 
pretty well on in liquor. He heard the doctors ask Audett ques­
tions about his relations, his drinking habits, etc., saw them ex­
amine his heart and pulse. Stonewall J. Foies, who was plough­
ing with Maxwell when Ughland and Stewart visited them at the 
“Homestead,” said they had all kinds of booze, and $ 
and Maxwell for life- insurance in the Imperial Life, and he had 
several drinks from them, and more drinks at the barn when 
they went to dinner. A few days later, he says, Dr. Learn and 
Stewart came to examine them, and Stewart had a , and he 
and Maxwell received drinks from Stewart.

This witness says that Dr. Learn said to Audett: “Do you 
remember the time I went to awaken you up in the barn at 
Clarcsholm! Arc you drinking as heavy as then?” And Audett 
answered: “I drink plenty of booze—do that all the time.” Dr. 
Learn replied: “You were dead to the world when I tried to 
waken you up. Do you remember that?”

This was apparently the visit to the homestead when the 
children were examined by Dr. Learn. Dr. Learn, a witness for 
the plaintiffs, denied making the nlwve statements. He also 
says that Audett was sober then, but he might have had a drink.

Dr. Learn did not impress me as a very candid witness, and 
was not able to give very much detail of what occurred at each of 
his visits further than what appeared on the medical report. 
These reports arc manifestly incorrect in important matters, as
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in the cliihlren’s urine tests. I am quite convinced that In- v.-r 
took any samples of the children's urine, and his repor is a 
fraudulent one in that regard. I can attach no credit • • Ins 
evidence when it is not corroborated by a credible witness 

Dr. Walwin seemed to he a much more candid witness II 
says lie thinks Audctt was capable of transacting business \ h.-n 
be examined him, and that Audett admitted he would go to town 
once or twice a month and have a drink. The plaintiffs were not 
satisfied with the statements of this witness as to the defen.i.iir 
weight and use of intoxicating liquor, and wrote him as :.! 
lows :—

May 18th. ions
W. E. Walwin. Eeq., M.D.,

Clurcsholm. Alta.
Dear Doctor,—

He Examination Louis Audett.
We beg to acknowledge receipt of the above examination. ! 

applicant is 45 pounds overweight, yet you rate him as a lii !ao 
risk, with no explanation as to what the extra weight is due. \ dot
has arisen in the mind of our chief medical referee as to .........
amount of alcohol stimulants which the applicant uses. W II you 
good enough to obtain whatever explanation is available on tin- lad 
point, and also explain the extra weight and oblige.

Yours truly,

Managing l>i: : r
F.S.P./M.E.B.
And, ns a result of the receipt of this letter, the witnw 

called Audett in off the street and re-examined him. I do i 
think that Dr. Walwin remembered very distinctly what t»4 
place at the house further than what the medical report and 
correspondence disclosed, but I cannot help concludin'.: that. .1 
the time of the medical examination by the two doctors \u.!tt: 
had been supplied witli liquor by Stewart, and tli lie » 
partly intoxicated, hut was not sufficiently intoxicated I» 1 un­
able to realize that he was being examined in connection witli an 
application to the plaintiff company in regard to an twinn 
policy on his life, and that he answered questions asked by the 
doctors as to his family history and other matters.

I am not » conclude that he was asked or answered all 
tlie questions appearing on the reports of Dr. Walwin and Id 
Learn. The examination was in a room where there «
a number of pimple—members of the defendant a family nml hel, 
and neigh Iron rs—and conducted in a very desult,,i - w 
although the form used by the examiners specifically direct» th' 
no third person shall be present during the examination

I am not able to conclude that Audett was asked tin 1 'I 
purported to lie asked by the medical men in regard to prior I 
application for insurance and in regard to intoxicating liquor I

5
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or that he gave the answers purporting to lie made by him in 
this regard. Audett’s wife says that on«* of the doctors asked 
him if lie was an habitual drunkard, uml Audett answered that 
he used li<|tior freely at times. As to the applications for insur­
ance, which the defendant now admits were signed by him, lie 
says lie lias no rceollecfion of signing them, and, if lie did, he 
must have been drunk and di«l not know of it. He says the same 
in regard to the notes. He admits that he signed the amended 
applications on the children when in town, but he was drinking 
then with Ughland, and he did not read the documents and did 
not know what they were. The plaintiffs have not called Ugh­
land or Stewart, and I accept the defendant’s statement, which 
is uncontradicted, that he was drunk and incapable when he 
signed the applications for insurance on himself and his chil­
dren.
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Hlmmmis, J.

It is quite evident that Ughland and Stewart came to the «!«•- 
fendant’s place with a considerable supply of liquor and fur­
nished liquor in considerable quantities to the defendant and 
two other men who were working for the defendant then, and 
solicited and obtained applications from the workmen, as well as 
from the defendant.

aging Uirvii'ir.
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If the defendant has not by his subsequent acts ratified what 
he did in signing the applications and notes when drunk and 
incapable, he isentith*d to the relief lie asks for. In regard to the 
applications on the children. 1 find that he did so ratify as to 
make him liable. He signed amended “ plions as to the 
children’s insurance, and lie must have known that they were 
examined by Dr. Learn for the purpose of insurance, lie was 
informed by his wife when the policies came to the house, and 
stood by and took no i^g In fact he did nothing until 

l payment was demanded, and 1 think lie has done such subsequent 
! acts as estop him from relying on the defence of incapacity to 

contract when the ions were taken and the note signed.
The amount of the not»* sued upon for these premiums is $549.50 
and interest. The indorsement on the hack of the note is: “To 

I whom it may concern” that the policies for which this note was 
I given as payment for premiums were no longer in force from the 
I 30th December, 1908. The policies are dated the 1st June, 1908, 
| and, according to tin* declaration on the note, were only in force 
I for seven months, and the* insured only had the benefit of seven 
I months' insurance. The liability of the defendant, then, is only 
I tor that period, and the proportionate amount of the yearly pre- 
I luiums, aggregating $549.50, is $.*120.54 and interest for seven 
1 months at six per cent, per annum. It is true that the applicn- 
! Dons say “that, in consideration of the expense incurred in con- 
| nection with this application, I shall accept the said policy when 
I issued and pay the first premium thereof.”
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1 have found as a fact that the defendant was incapacitated 
when ho signed the declaration above referred to and contained 
in the application, and the acts of ratification which I have 
found against him do not go so far as to hold him for all that 
was contained in this document, hut only to this extent, that he 
did such acts as were sufficient to warrant the conclusion that he 
knew negotiations were being carried on, medical examinations 
made, applications amended, and policies issued, and took no 
steps to disavow or disclaim his liability for the same; and In-is. 
therefore, estopped from saying that there was no eontia • .,f 
insurance for which he was liable.

The beneficiaries under these policies received benefit to thr 
extent of seven months’ insurance, and this is the extent of the 
consideration given by the insurance company; and the eompen- 
sation is, accordingly, that proportion of the year’s premiums 

As to the note for $4 Mi.50, 1 have to take different --round, 
and find that there was no contract for insurance between thr 
defendant and the company upon the life of the defendant T.v 
application contains a statement which is admittedly untrue. 1 
refer to the question and answer:—

(a) lin» any company or society ever declined to assure your 
or offered you a poVey different from that for which you apj i Ani 
No.

And the clause (3) of the application:—
That, if any evasion, concealment, or misrepresentation, mat r 

the risk, ha# been or shall he made in the answers and siatenwto 
contained in parta 1 and 2 of my application, the said poli.x dull

The effect of such an untrue statement in an application for 
insurance is very fully established in Biggar v. Hock Lift Aim- 
ante Co., [1902] 1 K.B. 516. In that cast* the application «a 
filled out by the agent of the company, and many of the answers 
were false in material respects. The false answers were insert 
without the knowledge and authority of the applicant, who 
signed the application without reading it. It was held that : 
was the duty of the applicant to read the answers before signing 
them, and, having signed them, he was held to have adopt-: 
them, and that in filling in the untrue answers the agent waitk 
agent of the applicant and not of the company.

The decision of the Supreme Court of United States in S» 
York Life Insurance Co. v. Fletcher, 117 U.S. 517, is quoted w;t: 
approval on the same point in this decision of the King’s B-nvh 
Division.

Now, what happened in the present case is. that a polity 
issued on the life of Audett, which, as against the company, ws 
absolutely void on account of this untrue statement: and, ifbt 
had died, his beneficiary could not have recovered against the 
company.
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It does not seem necessary to discuss what the rights of the 
company might have been against the insured if they elected to 
waive this defect and enforce the contract as only voidable at 
their option. Those circumstances could only have applied if 
Audett had, perhaps innocently, like Biggar, signed an untrue 
statement upon which the company relied as forming a basis of 
the contract, with his eyes open and his mind capable. 1 found 
as a fact that he did not do so, and there is no evidence that the 
untrue statement purporting to be made by him in the applica­
tion was ever brought to his knowledge ; and, therefore, lie could 
not ratify it. It was a fraud of the agents Ughland and Stewart 
upon both the company and the applicant, apparently in order 
to secure a commission to themselves ; and the alleged contract 
entirely fails on this ground.

There will, therefore, be judgment for the plaintiffs for the 
sum of $320.54 and interest and costs on the lower scale. The 
defendant will have a set-off of costs on account of the action 
having been brought in the Supreme Court under the higher 
scale of costs.

Judgment for plaintiff for part of claim.
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COCKSHUTT PLOW CO v MACDONALD.

Alberta Supreme Court. Trial before Simmons. .1. Frhruan/ 12. 1012.

1. Master and servant (6 TV—31.1)—Liability of imu itmifnt contrac­
tor FOR NEGLIGENCE—FALLING OF WALL OF RIULMNC.

One xvho employs a contractor to erect n building is not answerable 
f■'!• 'Ini'Liee* “iiMained by an adjoining projierty owner thrmivh the 
foiling of a wall ns the result of the negligence of the mntrnetor in 
huiMimr it, the maxim, qui farit prr alium facit per *<*. not being 
applicable.

f I!'• 'lie v. London and Xorth TVrsVrrn II. Cn.. I Kx. 211, and Caufnrd 
\. Xirholht. t) Kx. 702, followed; Tteven on Negligeni-e. 3rd edition, eh. 
3. specialty referred to.]

Tins is an action brought to recover $188.30, being the 
amount of a promissory note made by the defendant in favour 
of the plaintiff. The defendant counterclaimed for damages 
occasioned to lvm by the fall of a wall of a building being 
erected on the land of the plaintiff adjoining the defendant’s 
premises. The building was being erected by a firm of competent 
contractors under the supervision of an architect.

Judgment was given for the plaintiff for the amount of the 
note nml the defendant’s eounterclaiin was dismissed with easts. 

■1 H Roberts, for the plaintiffs.
K. /•’. 7?i/<ia, for the defendant.

Simmons, J. :—The defendant proved conclusively thn h • 
was prevented from carrying on his business for about ten days
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after the accident while the débris and broken wall i weiv . ii^ 
removed from the premises occupied hv him : also, i (,,, 
trade fell off as a consequence of the interruption ; and tlithe 
accident thereby occasioned a considerable loss to him. The 
plaintiffs say that they are not responsible for the damage 
casioned to the defendant through the fall of the wall «.f the 
plaintiffs’ building.

The evidence shews that the plaintiffs employed a r.-liable 
firm of contractors, the Alberta Building Company Limit' I • 
construct a brick warehouse on their premises, according •„ 
plans prepared by a firm of architects in Winnipeg, and tin* 
building was constructed under the supervision of Mr. Lawson, 
an architect in Calgary. The construction began in the summer 
of 1906, and the contract called for completion on the lâtfc 
January, 1907.

The building was not completed at this date, and construction 
of the wall was carried on when the temperature was about : 
degrees below zero. On the 12th June, 1907, the east wall 
fell, and the cause was found to be defective construction.

John T. Bawden, a witness for the defence, who < b are-l 
away the fallen material and helped to reconstruct the wall 
says that the accident was due to construction in cold weather 
and defective material—there was air-slaked lime wliii li had 
slaked in the wall. He found frozen mortar in the fallen wall 
and ice in the mortar. Another of the defendant’s witnesses. 
W. I). McKay, who was working on the building the day pre­
ceding the accident, says it was built in the frosty weather, ml 
the wet season following caused it to fall.

The doctrine of qui faeit per aliiim faeit per si cannot H- 
applied to the owners in this ease. The contractors were n-: 
their servants within the meaning and application of tin maxim.

A very full discussion of the law to be to such •
set of circumstances as arises here will be found in C'h. I of 
Beven on Negligence. edition f3rd ed.].

The earlier cases inclined to favour the view that a person 
is answerable for injury arising out of the execution of a 
work which he has employed another to do, and to eliminate 
the distinction between a contract and a servant. flu*k v. 
Stein man, 1 B. & I*. 4(4, is the leading case setting mit tin* 
view.

The Courts have gradually withdrawn from this view, and 
the law as laid down in Rceelie v. Lomlnn ami Xorth W'txlm 
It. ('u., 4 Kx. 244. correctly sets forth the law to he applied in 
such case. There a company, empowered by Act of I\irli 
contracted with certain persons to construct a portion of the 
line, and reserved to themselves the power of dismissing any of 
the contractors’ workmen for incompetence. The workmen, in

81
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constructing a bridge over a highway, negligently caused the 
death of a person passing along under the highway by allowing 
a stone to fall on him. An action against the company by the 
administratrix of the deceased failed, and it was held that the 
terms of the contract did not make any difference. Kolfe, B., 
said :—

The liability of any one other than the party actually guilty pro­
ceed-* on the maxim qui faoit per alium faril per sc. The party em­
ploying has the selection of the party employed ; and it is reasonable 
that he who made choice of an unskilful or careless person to execute 
his orders should lie responsible fur any injury resulting from the 
want of skill or care of the person < ; hut neither the principle
of the rule nor the rule itself can apply to a case where the party 
sought to lie charged does not stand in the character of employer 
to the party whose negligent act caused the injury.
This view is approved in Gay ford v. Nicholls, !• Ex. 702—n 

case where the facta are almost identical with those in the pres­
ent one. In Gay ford v. Nicholls, the defendant contracted with 
a builder to erect buildings on the border of his land, which 
abutted the land and buildings of the plaintiff. In doing the 
work, the plaintiff’s wall was thrown down, and bricks and 
other material fell on the defendant’s land, and were carted 
away by the contractor’s workmen. Parke, B., reversing the 
County Court Judge's instructions to the jury, said :—

I nm clearly of the opinion that no action would lie unless he (the 
defendant ) carried away the materials himself, or unless that was done 
by some servant authorized by him to do so as his servant.
There will he judgment on the plaintiffs’ for the

amount of the promissory note, $188.30, and interest and costs. 
The defendant’s counterclaim is dismissed with costs.

Judymnxt for plaintiffs.
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Ontario llifili Court, ttuldeV, J.. in Chambers. June 19. 1912.

1. DrvosiTioxs (81—2)—Right to take—Condition on issvixo iorhgx 
commission—Claimant to ixtkstatl's property.

On a reference to determine who is entitled to the property of a «le- 
cciix-il intestate, a claimant may have a commission i-sued to take 
evidence abroad, unless it lie perfectly plain that the alleged evidence 
will not he available, or, if it Is* available, will lie wholly useless, and 
unless the rights of some other party would suffer, hut lie will lie re­
quired to pay Into Court a sum sufficient to cover the costs of the 
commission in ease he fails to prove his claim.

[Re Corr. 3 D.L.R. 367. 3 O.W.X. 1177. varied on appeal.]

Appeal by certain claimants of the estate of Felix Corr, de- Statement 
ceased, from an order of the Master in Ordinary refusing to 
direct the issue of a commission to take evidence in Ireland. See 
the judgment of Middleton, J., 3 D.L.R. 367, 3 O.W.X. 1177.

ONT.

H. C. J.
1912
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ONT. The appeal was allowed on certain conditions.
H. C. J.

1912
J. S. Fullerton, K.C., and (l. S. Hodgson, for the apj> -,•< 
J. It. Cartwright, K.C., for the Attorney-General.

R K Riddell, J. :—This is another step in the case in wl !IIV 
brother Middleton gave a judgment, 3 D.L.R. 367, 3 (,i.\V\

Riddell. J. 1177.
The proceedings before the Master in Ordinary, v j

have been compelled to read, deserve all the animadversions in 
that judgment; but they may be excused, if not justifiai, t 
the circumstance that at the first meeting (as the statemei j,.
to me goes) it was suggested by the Master and agreed o by 
counsel that they would most lively be able to ascertain t jlv: 
son entitled to the estate by having the meetings for 1 the 
taking of evidence very informal ; and the matter was so i ried 
on without objection by any party and in absolute good ith- 
all parties apparently believing that some evidence m it lie 
picked up that would give a clue to indicate, as between th- two 
Felix Corrs, which was the rightful one. This cours, should 
not have been followed, even on consent: the Court is nota 
Court of inquiry, and the rights of other litigants should im: ’* 
delayed by the time of the Master being taken by a pro ding 
not justified by the practice. If the Crown was desirous of an 
inquiry along the lines suggested, a commission migl have 
issued.

After the judgment already referred to, an applie.it i -, u 
made to the Master for a commission to Ireland, and th > was 
refused, the master saying: “Apart from matters of p: 
the improbability and almost impossibility of produ v
nesses whose minds would be sufficiently clear as to wli took 
place a period ‘of 45 or 50 years ago, and who would h- 
to shew that a certain man who then left Ireland so corn s). 1
with what we know of the Felix Corr, who died in T i 
as to lead irresistibly to the conclusion that they were • i. snint 
person—the almost impossibility of it staggers one at th.* ouv
I would consider it quite improbable that a person of > iffici-n: 
age could recall with the necessary certainty such facts as would 
satisfy a Court that the two men were the same.”

“But apart from that, the motion for leave to pay : cS]hd- 
ses of a commission was made before Mr. Justice Middh-t >n, prac­
tically by way of an appeal, and it seems to me in the light of h;i 
judgment it would be quite useless for me to make an .'i-.l-r for 
a commission, because the Crown would have no difficulty what­
ever in setting it aside. Therefore, I think, the motion ought to 
be dismissed with costs.”

An appeal is now taken.
So far as the last reason given by the learned Master i< « n 

cerned, the judgment of Middleton, J., 3 D.L.R. 367. ! 0.W.X 1
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1177. was on an application for payment out of Court of part of 
the fund to pay the disbursements of a commission ; and, while 
the learned Judge expressed a strong view as to the value, or want 
of value, of the evidence to he sought, the decision was based 
upon the viciousness of the principle involved. 1 need not say 
that I entirely agree with my brother Middleton in that regard. 
But this is quite a different The appellants recog­
nize that the onus is upon them to prove their claim—and that, 
if they fail to prove their claim, they must In* barred, it is no 
longer a friendly inquest, but a law-suit, they are in.

They are desirous of adducing evidence which they believe 
to lie available—and, unless it is perfectly plain that the alleged 
evidence will not be available, or, if it be available, will be wholly 
useless, they should be allowed to procure the evidence, unless 
the rights of some other party would suffer. It is the Crown 
alone which can be affected by these proceedings. No doubt, 
the Province can manage to get along for a time without the 
use of this money--and the money itself is safe and bearing in­
terest. Costs mus‘ i’° considered ; and, in case a commission 
should issue, the appellants would be required to pay into Court 
a substantial sum—a sum sufficient to cover these costs in ease 
they failed to prove their claim.

No considerable delay need be occasioned ; there is no reason 
why the commission should not be executed during vacation.

From a careful perusal of the material, I am not certain that 
evidence may not be available which may assist the appellants. 
There does not seem to be such certainty of the time of the 
arrival of the deceased in Toronto, much less of his leaving Ire­
land. »s to exclude the Felix Corr through whom a claim is 
made. Whether witnesses can identify the Toronto Felix Corr 
by any means with that Felix Corr, is not, to my mind, quite 
certain. Some minds would, no doubt, place little reliance upon 
an identification by means of a painting which one lady says 
“looks like an old horse; nothing like him whatever.” In fair- 

, nrn it should be said that to this person the artist said: *‘I am 
I sorry you have not an artistic eye in your head;” and the artist 

is confident that he could bring the leading artists in the city 
| that he worked under, that would say it was the work of some* 

bodv that knew what he was doing.
If the appellants pay into Court the sum of $400 as security 

for any costs which may be awarded against them in respect of 
the commission or the application or order therefor, including 
this appeal, the execution of the said commission, and tlie return 
thereof—and undertake to proceed with all due speed—the ap­
peal will he allowed; costs of the motion and appeal to be dis­
posed of by the Court after the Master’s report.

Appeal allowed on tmns.
24—5 D.LB.

ONT.
H. C. J. 
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REX v. AMOS CAMPBELL.
Quebec Court of Kina’s Bench (Appeal Side), Trenholmc, /.</'<

Cross, Gcrvaxs, JJ., and Cooke, .7. ad hoc. June 17, 1912.
1. Fai.sk pretences (81—5)—Criminal liability ok company's oui iis

—Securing credit by false representation in a report.
The president of n company is criminally liable for obtaining credit 

by false pretences, where goods were secured on credit by the company 
wpuii false representations contained in a report made by him for the 
benefit of the company, where lie was the largest shareholder in the 
company, was benefited by the credit obtained and became therein in­
debted himself as a shareholder.

2. Corporations and companies (8 IV 0 5—153)—Criminal liability or
officers—Obtaining credit by false pretences.

An ofiicer of a company is criminally liable under art. ttO of the 
Crim. Code, providing, among other things, that everyone is a ;• on­
to and guilty of an offence who does an act for the purpose of i ling 
any person to commit the offence, where on the strength of a fa he 
representation in a report made by him with intent to perpetrate the 
offence of obtaining credit by false pretences, goods were obtain' I "ii 
credit for the company.

Crown ease reserved by Carroll, J., on a conviction for ob­
taining credit by false pretences.

Section 405A of the Criminal Code, 190fi, added to the Code 
by the statute 7-8 Edw. VII. (Can.), eh. 18, provides that 

“Every one is guilty of an indictable offence and liaLl • • 
one year’s imprisonment who, in incurring any debt or liability, 
obtains credit under false pretences, or by means of any fraud." 

The conviction was sustained.
,/. A. Lam, K.C., for the prisoner.
Win. II. Davidson, K.C., for the Crown.

Quebec City, June 17, 1912.
The unanimous opinion of the Court was rendered by 
Laverone, J. :—The present ease deals with questions law 

reserved for the decision of the Court of Appeal.
The indictment against the accused reads as follows:

The jurors of our lord the King present that Amos Campbell, on or 
about tho fourteenth day of March, in the year of our Lord one 
thousand nine hundred and eleven, and at different times between th-1 
said fourteenth day of March and the sixth day of May, in th«- ear 
aforesaid, at the city of Quebec, in the district of Quebec, did tmlnw 
fully obtain by false pretences from one Siméon Langlois of the said 
city of Quebec, manufacturer, credit to tho amount of five thousand 
dollars, therefore incurring said debt fraudulently.
At the beginning of the trial by the Crown the accused moved 

by his attorney for particulars ; he wanted to know whether he 
was accused personally of having made false représentaii ns. «-r 
whether he was accused as president of the “Campbell $h"‘ 
Company.”

The Crown Prosecutor declared he relied on the indictment 
as drawn and the motion was dismissed.

After the Crown had closed its case the accused made two
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motions, one to withdraw the ease from the jury, the other to 
quash the indictment.

The presiding Judge dismissed the first motion, as he consid­
ered there was sulfieient proof to justify his submitting the ease 
t" the jury, and because the accused could suffer no prejudice 
therefrom.

The second motion, praying for the quashing of the indict­
ment on the ground that no offence had been proven against 
Campbell personally, was reserved.

This is therefore a simple question of fact which we have 
to appreciate according to the report made by the trial Judge. 
The facts as stated by the Judge are admitted to be correct. 
Here they are:—

It appears from the evidence made by the Crown and by the defence 
that the false representations consisted in a report made by Campbell 
as president of the “Campbell Shoe Company.”

Campbell admitted having himself signed this report, and he declared 
that the goods thus obtained were for the company of which he was 
the president. Campbell admitted that he was the largest shareholder 
of the company, and that consequently he benefited by the delivery of 
the goods made by Langlois.

Vnder the circumstances the Judge charged the jury sub­
stantially as follows:—

If Langlois parted with his goods on the strength of this false report, 
and if Campbell knowingly made such a false report with the intention 
of defrauding, he is guilty in law, although he signed as president of 
the company. I explained that the distinction between the personal 
responsibility of Campbell and his responsibility ns president of the 
“Campbell Shoe Company,” might perhaps avail in a civil case, but 
not under the criminal law. After verdict rendered I reserved the 
•jiiestion for the decision of your Court in order that it might decide 
whether I properly charged the jury on this occasion.

The objection of the defence is absolutely technical and 
subtle, and I am inclined to find the proof sufficient to justify 
the verdict, because the accused is the largest shareholder of the 
company, and because he benefited by the credit obtained under 
false pretences, and because he became indebted himself as share­
holder of the company, by obtaining this credit under false 
pretences.

Moreover, in virtue of art. fi9 of the Criminal Code,* he was

’Article 69 of the Criminal Code, is as follows:— 
bvery <»ne is a party to and guilty of an offence who—
In) actually commits it; or.

i' i does or omits an act for the purpose of aiding any person to com­
mit the offence; or.

I* 1 diets any person in commission of the offence; or,
1 iTimsels or procures any person to commit the offence.

-• If -vvcral persons form a common intention to prosecute any un­
lawful purpose, and to assist each other therein, each of them n a party 
tnp\'i v alienee committed by any one of them in the prosecution of sueli 
''mum.ii purpose, the commission of which offence was. nr ought to have 

known to lie a probable consequence of the prosecution of such com­
mon purpose. 55-56 Viet. ch. 29, sec. 61.

QUE.

K.R.
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Lavcrgne, J.
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an accomplice, and did commit this act with the intention of 
helping the company to perpetrate the offence of obtaining <*r«‘<lit 
by false representations, and is therefore guilty as a prim 
It is he who caused the offence to Ih» committed by his false 
return.

I am of opinion to maintain the indictment and to dismiss 
the demand for a reserved case.

Conviction sustain' -/

TAN F. J- C. COX, J. Brockcst, D. McLean, and D. E. Finch (plaintiffs, appel- 
lants) v. CANADIAN BANK OF COMMERCE M 

<5 C respondent.)

1912 Supreme. Court of Canada. Sir Charles Fitzpatrick, C.Jami I)a
------  Idingtun, Duff, Anglin and Brodeur, JJ. June 4, 1912.

1. VOHI'ORATIONR AM) COMPANIES ( ft IV I>—(17a)—POWERS OF MAW. 1X0 
DIRECTOR—As TO PROMISSORY NOTES—RlGlIT OF BANK TO 11 "I II 

NOTE AS COLLATERAL SECVRITY.
Vpnn n hank refusing to discount n company note, which \\ in­

dorsed by the directors for the sole purpose of being discounte uni 
insisting upon holding it as collateral security for the com pa in - in­
debtedness, the managing director had power to consent to pi _iug 
such note, where the latter had. to the knowledge of the bank Wn 
empowered hv a resolution of the company, to deal with such ink. 
and to negotiate with, deposit with, or transfer to it for the • mlit of 
the company, hills of exchange, promissory notes, and. under -uch 
circumstances, the hank was a holder in due course for value, there 
being no circumstances which would place it on inquiry.

statement Appeal by plaintiffs (hoard on May 10, 1912) from the 
judgment of the Court of Appeal for Manitoba dismissing the 
action.

The appellants were directors of the Finch Co., at Winnipeg, 
which was a customer of the bank there having a liability ac­
count which covered straight loans and discounts of trade 
paper. When a liability of $7,000 had been reduced to <>.INNI. 
the directors indorsed the company’s note for $2.000 ami the 
manager, Finch, took it to the hank for discount. Within vw 
days the bank refused to discount the note but claimed ti • right 
to hold it as collateral for the company’s general ind< Id. «In*" 
The appellants then brought the action for a déclarai n that 
they were not liable for the note ami to obtain its return and 
the hank counterclaimed to recover the amount of tin* not*. 
Chief Justice Mathers entered judgment for the plaintiffs, at 
the trial, but his judgment was reversed by the Court •• Appeal 
for Manitoba. The indorsement was special to the order of the 
bank, and the main question on the appeal to the Supreme 
Court of Canada was whether or not the manager of th- com­
pany had ostensible authority to pledge the note as collateral, 
and whether he, in fact, agreed to do so in such a ninnm r as to
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constitute the hank a holder in due course for valuable con­
sideration. The judgment appealed from is reported, Cox v. 
Canadian Bank of Comnurcv, L’l Man. L.R. 1.

The appeal was dismissed with costs.

./, B. Coj/nc, for plaintiffs, appellants.
It. .1/. Dcnnistoun, for defendant, respondent.

The Chief Justice (Sir Charles Fitzpatrick) The ap­
peal should he dismissed with costs.

Davies, J., concurred.

I dinoton, J.:—Finch, one of the appellants, was the manag­
ing director of a mercantile corporation, and the others were 
fellow directors thereof. Respondent was their banker.

By resolutions of the hoard, the manager or a director ap­
pointed, with the accountant of the company, were authorized 
amongst other things “to borrow money from” respondent “on 
behalf of the company either hv overdrawing the account of the 
company with the said bank or otherwise” . and to
“negotiate with, deposit with, or transfer to the said hank (hut 
fur credit of the company’s account only) all or any hills of 
ext », promissory notes, cheques,” etc., etc. . . . “also
to arrange, settle, balance and certify all books and accounts 
between the company and the bank,” 1 may incidentally re­
mark that the ingenious suggestion that these powers, though 
given by the company, do not cover the case of the personal 
authority to use these endorsers’ signatures for another than 
the specific purpose they gave them for, hardly comes with a 
good grace from the very men who framed and passed these 
resolutions intending the hank to rely on them.

A copy of this series of resolutions was on file with the hank 
for its guidance as to the limit of authority of these officials; 
who in turn signed a general letter of hypothecation which of 
course could not enlarge the powers given by these resolutions 
hut was an authority within them as ample as possible there­
under to enable the hank to hold securities given “as a general 
and continuing collateral security for payment of the present 
and future indebtedness and liability of the undersigned,” (i.e., 
the company) and any ultimate unpaid balance thereof,” etc., 
etc.

Such were the relations between the corporate bodies when 
tli company in the end of August, 1007, owed the bank and was 
so pressed by it that the latter desired the personal guarantee 
of tin* company’s directors for the payment of the latter’s in- 
debti dness when called for.

This was refused. Then the notes or acceptances of share­
holders for unpaid calls on their stock was suggested. Many
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drafts were made on them hut few, if any. aeeepted befor- 
tcrs became so urgent that at a meeting of the board the app.-|. 
lants agreed to endorse the note of the company for two tli m 
sand dollars if the latter would assign them the sum so dn<- ,r 
unpaid calls to indemnify them against such endorsements, n l 
the board accordingly passed a by-law to carry this out.

It is clear that the purpose was that such note should u i 
so endorsed be discounted by respondent.

It is equally clear that the bank agent thereafter refue l to 
discount it. but offered Pinch, duly authorized as above t<- leal 
with securities he hail in his hands for purposes of his eompain 
in such a way as would enable him best to finance the company, 
to accept it as collateral for the company’s account as a ih-ans 
of strengthening it. He says Finch assented thereto, and the 
banker accepted it as collateral.

Prima facie the result of so dealing with the note in quest mn 
would he to render it a security to which the bank could look 
for payment of any ultimate balance due by the company Xml 
in default of any restriction as to such general application there 
is no answer to the bank’s claim to hold it and enforce its 
payment.

It was, so soon as in possession of the bank, placed in !!:•• re 
gister of collaterals held against this account.

The company’s accountant understood from Finch it 
used as collateral.

The ledger-keeper, who was also acting accountant in the 
bank, and the person to ask for its return, if returnable. :i . r 
heard during its currency of any claim to have it returned, 
though meeting Finch almost daily.

The manager in effect swears it was properly so treated in 
accordance with his suggestion and the assent of Finch thereto 
and that the business done thereafter between the eompa and 
the bank proceeded on the faith thereof.

Finch denies his assent thereto, but in that is discivd:'- I ' ■ 
the learned trial Judge.

The learned trial Judge, however, not resting upon any *x 
press agreement restricting its application to overdrafts .nul dis­
counts of trade notes, but, by a process of reasoning uliirli I 
cannot accept, indeed hardly follow, as to the consideration for 
its deposit having been the granting overdrafts and discounting 
such trade notes, saw his way to finding such a restrict i appli­
cation of it as a collateral.

These might, as be suggests, lie valuable considérâti«m given 
by the bank and entitling it to hold the security. But unfor­
tunately for the appellants and the reasoning I refer t -. tlietv 
was no such consideration, expressly agreed on as the consider* 
tion. much less as being the entire consideration.
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The manager in his way of illustrating his meaning does, in a 
loose sort of way in one place, refer to such subjects as being 
motives of action.

Hut, with respect, I think no hanker or competent business 
man would be likely to attach such a restriction as claimed to 
what he says transpired relative to and as governing the pur­
pose of giving this collateral.

The consideration clearly was the undertaking to carry the 
account as a whole, and the deposit was made a general col­
lateral to the whole ils a basis of credit for such dealings.

Now. was there anything in the way of notice to the hank of 
the terms upon which the appellants endorsed ?

The learned trial Judge expressly finds the bank took it in 
good faith and without notice thereof.

The only vestige of foundation for believing otherwise was 
the learned trial Judge’s own finding flint the hank agent asked 
or induced Finch to believe that if he got a note so endorsed for 
two thousand dollars it would he discounted.

A step further in the same direction, making it clear that 
the hank agent had expressly agreed to such a thing, and as 
Finch says, followed it up by accepting the note as if discount­
ing it. but later repudiating that under instructions from head 
office, would possibly have made an arguable case implying 
knowledge in the hank that the note was got and produced pur­
suant to such an express agreement for its discount.

Such is not found to he the fact, what is found to he the 
fact falls far short thereof. In either ease it is only by n train 
of reasoning that knowledge of what the endorsers intended to 
he done with their endorsement could be imputed to the hank.

Short of such express knowledge or notice, or facts upon 
which either could lie fairly imputed to the hank, it seems to me 
there could not he rested any such contention as set up here.

The distinction between the endorsing for purposes of dis­
count ami collateral security is at best rather fine and perhaps 
not worth much except in exceptional circumstances. If the 
appellant had made, as suggested hut not proven, a ease that 
the securities furnished the endorsers had been abandoned as 
result of what the hank did. something more tangible would 
have had to lie dealt with.

I think the appeal must he dismissed with costs.

Dm. J.:—Finch had no authority in fact to deal with 
tlic note as lie did. Had lie ostensible authority 1 I think 
he had. I think his possession, in tlie circumstances, would, 
naturally, in the view of the hank manager, imply authority 
to use it on behalf of the company for the purpose of im­
proving the lus of the company’s account with the hunk 
in order to procure the advances then urgently needed. K.c
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pany) was simply an indorsement by the directors of the com­
pany's note for the company's accommodation. 1 cannot s.-.- 
anything in it importing any limitation as to the terms him 1er

Cox
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which the bank was to bold the paper. The natural inlVt .....
of third parties would lie. 1 think, that such arrangements ... iv 
left to tbe discretion of the company as represented b\ the 1 
manager.

Duff. J. The only other point is whether there was any restriction in 1 
respect of the classes of advances in respect of which tin- note 
was to be pledged. The learned trial Judge held it was in In- I 
applied only to secure the overdrafts and certain other spr. ilieil 1 
advances. There is some difficulty in taking that view on th 
evidence as it stands; and, while I should desire to gi\•• the 1 
greatest possible weight to the finding of the trial Judg., 1 1
think the better view is that which prevailed in the Court <•:' 
Appeal. 1 do not, of course, in the least accede to the view that 1 
the trial Judge, liecause he rejected the evidence of Finch un 1 
this point, was bound to accept in its entirety that of tin hank 1 
manager, a variety of circumstances, open to the observation 1 
of a trial Judge but excluded from that of a Court of Appeal. 1 
might very properly determine bis judgment in tbe iv tnn 1 
of one part while accepting another part of the testimon) .if a 1 
witness. 1 think, however, that the learned Judge has fallen 
into some error in not giving sufficient weight to the course <•• 1 
business and to the probability that if there was a depart un» 1 
from it there would have been some record of that either in tii 
bank or by Finch himself. Finch's remark to his accountant 
seems to give support to the view that the note was to !*• 1 
pledged as collateral security for the indebtedness of tl <• 
pany generally. On the whole 1 am not satisfied that -n thi* 1 
point the Court of Appeal was wrong.

Anglin, J. Anglin, J. ;—The defendant Finch, in my opinion. In-M th* 
note in question and took it to the defendant bank, not as th 
agent or emissary of the endorsers, but as the president ami a 
credited business representative of the Finch Company 1 
with ostensible authority to use it as he might deem 1m >i in th 1 
interests of that company. Of whatever actual limitâti- u tiw* 
may have been upon his authority the bank had no not in-. Th 
learned trial Judge has so found.

The learned trial Judge says that “Finch deposited it th 
note) as collateral security on the bank's promise that su«-i. 
deposit would ease up the account and that advances onM k* 
allowed as an overdraft and upon trade paper.”

The company had the benefit of this consideration Again. 1 
the learned Judge says; 44It (the note) was pledge! .n eoi 1 
lateral security only for the company's account.”
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The evidence warrants these findings and they have been 
confirmed by the Court of Appeal. A perusal of Finch’s evi­
dence has satisfied me that his statements to the contrary are 
wholly unworthy of belief.

Because, when the note in question in this ease matured, the 
advances allowed on overdraft had been repaid and the trade 
paper discounted had been taken up (one note of $529.00, how­
ever. appears to lie still outstanding), tin* learned trial Judge 
concluded that all the liability of tin- defendants had ceased, 
although the Finch Company still owed the hank some $1,900.00 
on tin* general account to which the note endorsed by them had 
been pledged as collateral. With great respect, it would seem 
to me that the learned Judge confused the consideration for 
wlrch the note was given to the hank by Finch with the indebt­
edness for which it was pledged as security.

I agree with the majority of the Judges of the Court of 
Appeal that the plaintiffs have failed to establish any ground 
for relief from their liability as endorsers and would dismiss 
this appeal with costs.

Brodeur, J., agreed that the appeal should he dismissed 
with costs.

Actual dismissal with routs.

NORTH v. ROGERS.

British Columbia Supreme Court, Murphy, 7. February 10. 1912.

1 Parties <911 B—1181—Joinder of defendants—Actions in tort— 
Interpretation of rvi.e.

There is no distinction between actions of contract ami actions of 
t«*rt in respect of the interpretation of the rule* a* to joinder of par­
tit-» defendant.

f Bui I nek v. London General Omnibus Co.. 1190? ] 1 K.H. 204. at p. 
271. followed ; Compania flansinnui de Car urn Congeladas v. Moulded 
It -, and Co.. Ltd.. [1010] 2 K.H. .‘I.'i4. and Timex Cold Storage Co. v. 

ei and Blankleg, [1911] K.B. l"". special!) referred m |
- Parties i9 II It—118)—Joinder of defendants—Action for personal

INJI KIES TIIKOl till FALL OF III II.DINO—llEOISTERED OWNER.
N\ livre uih‘ is injured by the full of u building, mid a writ is issued 

agiin*t the supposed owner, and it is then discovered that the build­
ing i- registered in the name of bis wife, amt she is added as a defen- 
Tint, tin- plaintilF cannot lie coni|iellcd. under the Supreme Court 
Rules <>f British Columbia, to elect against which defendant lie will

Application for an order directing plaintiff to elect which 
of the two defendants she would proceed against, on the ground 
that tin statement of claim disclosed alternative relief sought 
in reapt i-t of separate torts. Plaintiff was injured by the fall
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of a portion of the coping wall of a building generally supposed 
to be owned by the male defendant. A writ was issued against 
him after some negotiations for a settlement, in which li- ilii| 
not deny ownership. After action brought, it was disem.-ml 
that the building was registered in the name of his wife. and an 
application to add her as defendant was allowed. Aft<r de­
livery of statement of claim, defendant moved to have plaintiff 
elect which defendant should be proceeded against.

Sir ('. II. Tapper, K.C., in support of the application.
Ritchie, K.C., contra.

Murphy, J. : It has been held that there is no distinction 
between actions of contract and of tort when the point under 
consideration is the interpretation of the rules as to joinder: 
Buttock v. Lt * General Omnibus Company, f 1907] 1 K it 
264, at p. 271. The same view is "" held in Com/tank 
Sansincna de Carnes Congelation v. Ilouhlcr Brothers «I 
Limited, [1910] 2 K.B. 354, in though the action u«*
on contract, various cases based on tort are dealt with as shed­
ding light on the point at issue, viz., the interpretation oi the 
English rules as to joinder, which rules are identical with thos** 
governing British Columbia Courts. That being so. I think the 
decision in that case, which, so far as I can discover, is tin- lati-s? 
of the High Court in England on these rules, disposes of this 
application whether the matter be placed on the footing ut the 
plain language of the rules, as appears to 1m* done by F letdier 
Moulton, L.J., or upon the basis that the alleged alternative 
liability here is one cause of action as regards the investigation 
of the facts upon which such alleged liability depends, as seem* 
to be the ground for the decision of Buckley, L.J. I hi* view 
is iu accordance with the comment of Bankes. J.. in Imx' c.ht 
Storage Company v. Lowther cl* Btanktey, [1911] 2 K IV 1|HI. 
at p. 107, on the Compania Sansincna case. The application 
is dismissed with costs to the plaint ill in any event.

Application disc ted

^
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PELLETIER (defendant, appellant) v. DOMINION FLOUR MILLS Ltd. 
(plaintiff, respondent >.

Quebec Court of Review, MrCorkill, Malouin and Letellier, JJ. 
May 28, 1V12.

1012

1. Arrest (§11—15)—Who may make affidavit for capias (Quebec i—
Clerk of agent for corporation.

The clerk of n local agent of an incorporated company is competent 
to make the affidavit for a capias in Quebec in respect of the unpaid 
price of goods sold by the company through such agent.

2. Arrest (§11—20)—Procedure on capias proceedings (Quebec) —
Error in plaintiff’s name.

An error in the name of the plaintiff or of the defendant in pro
to distinct ion 
point under 
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ceedings by way of capias in Quebec is a ground of exception to the 
form, and cannot Ik* objected to by a petition to quash.

3. Arrest (§ II—20)—Sufficiency of affidavit for a capias—Where
ACTION AROSE AND DEBT INCURRED.

An allegation in an affidavit for a capias in Quebec that “cette 
dette a été créré de la manière suivante; par un envoi d'un char de 
fleur vendu et délivré nu défendeur, en la bille de Khnwinigan Falls, 
dans le cours de l'automne dernier, 1011” shews sufficiently for the 
purpose of such an affidavit where the cause of action arose and when 
the debt was incurred.

4. Arrest (§11—20)—Amendments of affidavits—Capias (Quebec).
An absolute rule cannot Ik* laid down in regard to amendments of 

affidavits leading to the issuing a capias, each ease must Ik* considered 
on its own merits.

5. Arrest (§11—2»)—Amendment of affidavit leading to issuing
capias—Error in plaintiff's name.

An error in the name of the plaintiff in on affidavit for a capias 
in Quebec, which has not misled or prejudiced the defendant, may be 
amended.

6. Arrest (§11—20)—What must be shewn before capias will be 
maintained.

In order that a capias may Ik* maintained in Quebec, it is necessary
to shew the intention of the defendant to leave the Provinces of Quebec 
and Ontario with the intention of defrauding his creditors.

7. Arrest (§11—20)—When capias will iie justified—Intention to 
abscond.

Where goods have been sold to a purchaser in Quebec, and, while 
the price is still unpaid, he announces his intention of going to the 
l nited States, but does not notify the seller of such intention, and 
about a week before his intended departure he begins to dispose of his 
pnqierty including the good* unpaid for, and pays none of the money so 
realized to the seller, but pays some of his other creditors, the facts 
ai* sufficient to justify the allegation in an affidavit for a capias on 
behalf of the seller that the purchaser is alsiut to abscond from the 
provinces of Ontario and Quebec with the intention of defrauding his 
creditors in general and the plaintiff in particular.

Inscription in review from a judgment of the Superior Court, Statement 
Three Rivers, maintaining a capias issued at the instance of 
plaintiff against defendant for the sum of $610.62. The affidavit 
for the capias was made by Jerome Tessier, who, acting as a 
clerk of the plaintiff, swore to the indebtedness which represented
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the balance due by defendant for a carload of flour sold and 
delivered to him at the town of Shawinigan Falls in the autumn 
of 1910.

The ground of the capias was: 
lx* défendeur eut sur le point de quitter Ica provinces de Qu c et

d'Ontario avec l'intention de frauder scs créanciers en gémul et
la demanderesse en particulier.

The action as originally taken by the plaintiff was in the 
name of the Dominion Flour Mills Company. After defendant 
had appeared, had petitioned to quash and had pleaded the 
action as taken, plaintiff moved to be allowed to amend the 
fiat, affidavit, writ, declaration and all other proceeding h 
striking out the word “Company” and substituting therefor the 
word “Limited.”

This motion was presented on the date of the enquh and 
was granted. Besides denying the truthfulness of the allegations 
of the affidavit, defendant s|w*cially alleges that Jerome Tc-ier, 
who made the affidavit upon which the capias issued, was neither 
the bookkeeper, clerk nor legal attorney (C.P. 898) of the de­
fendant for the making of said affidavit; that at the time said 
affidavit was made defendant did not owe any sum -if motuy 
to the Dominion Flour Mills Company and never <• jtifract»*; 
with it; there is no lien de droit between said company amt de­
fendant.

Defendant's plea consisted of a general denial. Plaintiff 
answered the petition to quash generally. The case wan in­
scribed for proof and hearing on the merits of the petition to quad, 
and the contestation of the action for 15th of February la»t 
A long enquête was held and plaintiff's action was maintained.

With respect to those allegations of defendant’s petition, in 
which he sets forth the irregularities connected with tin- i"ik 
of the writ of capias, the Superior Court held them to be in­
sufficient.

Three questions were now raised : firstly, that Jeronn Tidier 
who made the affidavit was not a legally authorized repretenta­
tive of plaintiff for that purpose; and, secondly, that di fendant 
did not owe the Dominion Flour Mills Company, tin rpira- 
lion which is alleged to have been his creditor; thirdly, the 
motion to amend plaintiff’s name could not Ik* granted Urau-r 
an affidavit cannot l>e amended.

0. //. Robichon, for appellant.
Hurra u, Hi g tié A* Lajoie, for respondent.

The judgment of the Court of Review was deli r d I y
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| Limited, an employee of the company’s agent, Fréchette, through <?UE
whom the sale of the carload of flour was made to the defen- c R

1 dant. It was Fréchette who had the control and management 1012

•vs <lc Qm'livc et fl 
i en général et ■

[ of this indebtedness, and, at his request, his employee Tessier -----
made the affidavit in question. Pbi.letieb

Moreover, what prejudice could the defendant pretend to Dominion 
haw if the facts alleged in the affidavit are true and plaintiff 8

iff was in the 1 
fter defendant 1 
pleaded to the 1

1
iroceeding' hv I 
lg therefor the 1

I is satisfied with what Tessier did for and on its behalf, and at ___
1 the instance of its representative, Fréchette, in the Province McCorwn.j. 

of Quebec?
1 am of opinion there was no error in the judgment which

1 held that this objection was insufficient. With respect to the 
error in the name under which plaintiff sued the defendant, I 
am of opinion it could not be formally raised in a petition to

he enqu'te and ■ 
the allegations 1 
eronie Tr»ier, I 
?d, was neither 1 
98) of t lie de- 1 

the time said 1 
sum of money 1 
ver contracted 1 
npany ami d<- 1

quash. This is a ground of exception to the form. Defendant 
made no exception to the form and, in my opinion, the Court 
could not deal with that question in a petition to quash, and 
this formal objection is untenable on a petition.

Defendant denies his indebtedness to the Dominion Flour
Mills Company. He certainly did not owe the Dominion Flour

1 Mills Company. He had no doubt, however, who was suing
1 him as appears by the following:—

Q. Vous avez compris que c’était pour ce que vous deviez a la Do­
minion Flour Mills Limited, qu’on vous arrêtait ainsi, n’est-ee pas?

niai. Plaintif? 1 
case was in- ■ 

kition to quash ■ 
February last. 1 
maintained.
:’s petition, in ■ 
with the i'sue 1 
hem to he in- 1

H. Oui, monsieur.
It is true that a corporation is required to sue in its corporate

I name, and plaintiff having been incorporated under the name
I of the “Dominion Flour Mills Limited,” should have sued de- 
! fendant in that name. It was merely by error that the pro- 
! eeedings issued in the name of “The Dominion Flour Mills Com- 
1 pany.”

The evidence shews that the defendant was not misled by

Jerome Tessier 1 
sed represents- 1

I
I
1
I

I the action having issued in the name of “The Dominion Flour
1 Mills Company.” He knew it was for the balance of the price
1 of the carload of flour which had been sold to him in the autumn
1 of 1911 by Frcéhette, plaintiff's agent. Defendant did owe the

1 "Dominion Flour Mills Limited.”
Plaintiff at the enquête made a motion to amend, which was 

» granted. The defendant never complained that he would he
1 prejudiced by the amendment and did not ask that he be per- 
1 mittvd tu replead if the motion were granted, and that question

1
I was not raised before us. The judgment granting the motion
E merely set the plaintiff right before the Court as to its correct
1 name.

Tessier had all 1
1
1

It was objected by the defendant that tin? judgment granting
E ^e motion to amend was illegal, because an affidavit could not 
fj be amended, and if an affidavit could not he amended, the other
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proceedings which depended upon the affidavit could n- t In- 
amended. A large number of authorities were cited by defen­
dant in support of his contention that an affidavit could not In- 
amended.

It is to be observed that the amendment which plaintiff" sought 
merely corrected a slight error in the name under which it had 
sued.

The authorities, with one exception, cited by defendant, all 
have reference to the amendment of the body of the affidavit 
and not the name. One of the authorities has reference to the 
name of the defendant. Certainly, if plaintiff had sought to 
amend an important allegation in the body of the affidavit, de­
fendant’s objection, in my opinion, would have been much more 
serious, and I doubt very much if the learned trial Judge would 
have granted it. But that is not the case here, and the granting 
of that motion caused no prejudice whatever to the defendant. 
He knew who was suing him. 1 am of opinion that a cast iron 
rule cannot be laid down with respect to amendments, each ci», 
must be considered upon its own merits.

It was the Dominion Flour Mills Limited which was - ling 
the defendant, and if an error appeared in the description, it 
was a slight one, which, in my opinion, could be corrected unit»» 
it was shewn by the defendant that it caused him a prejudice. 
There is no proof of record that there is any company called 
“The Dominion Flour Mills Company,” with which the de­
fendant had transaction, and that in seeking the amendment 
in question, one corporation was being substituted for another.

I do not think there was anything inconsistent or contradic­
tory in granting the motion to amend the title of the plaintiff a< 
mentioned, and there was no error on the part of the learned 
trial Judge in so holding. The amendment having been allowed, 
it wiped out a number of grounds of defendant’s petition to quadi. 
which are based upon the contention that the defendant did 
not owe the Dominion Flour Mills Company.

Two other grounds of the petition are: that the affidavit 
does not allege that the debt was payable within the limits of 
the province of Quebec or Ontario; or on what date it wa> in­
curred.

The affidavit alleges:—
Cette dette a été créée de la manière suivante: par un envoi d'un 

char de fleur vendu et délivré au défendeur, en la ville de sliawinin» 
Falls, dans le cours de l'automne dernier 1911.
Surely that is sufficient to shew that the cause of action an** 

at Shawinigan Falls, in the district of Three Rivers, upon a debt 
incurred in the autumn of 1911, and, therefore, within fixe years 
of the institution of the action, and that the action w:i- proprly 
taken within the district of Three Rivers.
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5 D.L.B.] Pelletier v. Dominion Flour Mills.

In the affidavit and fiat the defendant's name spells “Peltier”; 
in the writ it is spelled “Pelletier.” Defendant urges that the 
latter is the proper way to spell his name, and, therefore, that
the writ of capias issued without the proper affidavit. This, in -----
my opinion, is not a reason which can be urged by a petition to I’kii-etikb 
quash, but should have been objected by an exception to the Dominion 
form, and, in any event, it causes no prejudice to the defendant k Mm 
and was properly dismissed.

Defendant next contends that because the affidavit con­
tained no mention of the secreting of his effects with the inten­
tion of defrauding his creditors, evidence to that effect was 
illegal and, in any event, it was untrue. As 1 have already men­
tioned, the declaration alleges secretion, as well as the inten­
tion to leave the province with fraudulent intent.

In order that the capias should have been maintained, it was 
necessary that the plaintiff must have proven defendant’s inten­
tion to leave the provinces of Quebec and Ontario with the in­
tention of defrauding his creditors. The mere fact that lie in­
tern In l to leave would have sufficed. The departure must have 
liecn fraudulent.

I know of no law to prevent plaintiff alleging in his declara­
tion such facts as will tend to bear out the allegations mentioned 
in the affidavit, and of proving them; and even upon the peti­
tion to quash plaintiff was entitled to prove any facts which 
would tend to shew that defendant's departure from the province 
was fraudulent.

by proving the secretion which was to lie followed immediately 
by a departure for the United States, it would help the Court 
to arrive at a conclusion as to whether or not the departure was 
fraudulent.

While defendant still possessed a large portion of the flour 
; which had been sold to him by the plaintiff, and about a week 
j before his intended departure for the United States he began 

selling and disposing of his property, including the flour, some 
of which he sold in bugs, others of which he sold after having 

f manufactured it into bread. None of the money which he 
I realized for this property did he pay over to the plaintiff, nor 
I did he notify the plaintiff or its representative of his intention 
I to leave for the United States. He paid the favoured among his 
I creditors and intended to allow plaintiff to whistle for its claim.

Defendant's own deposition convicts him. On page 14 of his 
I deposition, he says :—

Après quo j'ai eu payé mes créanciers a Shawinigun Bay et a Shawini-
l*n balls, monsieur, il ne me restait pas grand'chose après cela il nie
restait a peu près $70.00, après avoir vendu mon ménage.

Q- Vous deviez $100 a M. Kdgard Guillemctte dans le temps, n'est-ce,
pw° U. Oui, monsieur.
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QUE- Q. Vous avez payé re montant ft M. tiuillcmette, n'eat-cc p: M.
^ Pelletier? R. Oui, monsieur.

Q. Cependant vous n'avez pas jugé a propos d'avertir M. Frv. hHte 
ici présent, l’agent de lu demanderesse, de cette vente la, ni <li \ .tre 

Pki.i.ktikr départ? R. Non, monsieur; je n’y ai pas |>cnsé dans le temps.

Dominion With resjiect to his departure, to some he said he wa> uoing
Fixu r Mim.h West, to others he said he was going to Nashua, New Hampshire.

f'TD- He even told this to one of his relatives where he was having
McCorkui, j. his wife do some writing for him.

The evidence of the illegal sale and the fraudulent, preferential 
payment of some of his creditors to the injury of the plaintiff 
and any other unpaid creditors, taken in connection with his 
intended departure for the United States, without notifying 
plaintiff thereof, or making arrangements for an extension of 
delay to pay, in my opinion, is quite sufficient to have warranted 
the allegation in the affidavit: “Le défendeur est sur le point de 
quitter la province de Québec, etc.”

The defend»' t has admitted in his evidence, and plaintiff ha< 
amply proven the indebtedness alleged. There is, therefor.. no 
error in the judgment maintaining the writ of capias and pro­
ceedings had thereunder, and condemning defendant to tin pay­
ment of the amount claimed by plaintiff.

The inscription in review is, therefore, dismissed, with costs.

Appeal ditniisu'd.
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5 D.L.R. | McPherson v. Paris.

McPherson v. faris. ALTA.
Alberta Supreme Court. Scott, Stuart aiul Simmons, JJ. June 22, 1912. s

1. s'i i (8 M <’—371—Warranty ok hohnk—Vicious disposition de- 1912 
VKI.OPED AFTER BALE—RlUHT TO RESCIND. ——

A sale of a stallion cannot lie rvseimlc.1 hv the purchaser liecauae «if June 22. 
the animal’s vicious «lisposithm where the evidence «hewed that it 
had liven quiet and gentle while the vendor owned it. except on one 
occasion when it attacked him. of which the vendor told the utr- 
chaser before the sale, though subsequently the horse became entirely 
unmanageable and dangerous.

•2. Sale (8 Ml It—fitiI—dinners ok parties—Purchaser oivino a note for
PURCHASE PRICE AFTER LEARN I NO OK VICIOUS DISPOSITION OF HORSE
—Waiver of misrepresentation.

If the purchaser of a stallion did not. before tin* agreement for sale 
was made, have notice of an attack it had made on tin* vendor, and 
that was sufiieient to amount to misrepresentation sufficient to avoid 
tin* sale, it was waived by the giving of a note for a part of the 
purchase money after learning such fact.

Appeal by plaintiff from the judgment tit the trial (Beck, Statement 
dismissing plaintiff's action in replevin for eight geldings, 

the subject of a horse trade made between them. The defen­
dant counterclaimed for the return of the geldings, which had 
been seized in the replevin proceedings and had been delivered 
to the plaintiff.

On the 11th May, 11)11, the parties entered into a verbal 
agreement whereby the plaintiff agreed to sell to the defendant 
two stallions, named respectively “ Pius "and “Joe Jefferson,” 
and, in consideration thereof, the defendant agreed to deliver 
to the plaintiff the eight geldings in question and a stallion named 
"Montrose Layman,” and to pay him S27"> in cash. The stallion 
“Joe Jefferson” had been in the possession of the defendant for 
some time before the agreement was entered into. The other 
stallions were delivered under it on the day it was entered into, 
and the understanding was, that the geldings were to remain 
with the defendant until the plaintiff was ready to remove them. 
Un the 26th May the parties met at Red Deer, when the trans­
action was closed by the defendant giving the plaintiff his promis­
sory note for the $27f>, and transferring to him the certificate 
of registration of the stallion “Montrose Layman.”

The eight geldings remained in the possession of the defen­
dant until taken by the plaintiff under a writ, the defendant 
having n fused in the meantime to deliver them to the 
plaintiff.

The defendant alleged, by way of defence to the action, that 
during the negotiations leading up to the agreement and at 
the time it was entered into, the plaintiff represented to him 
that the stallion “Pius” was quiet and gentle, and that he 
guaranteed it to he a GO per cent, foal-getter, whereas, to the 
knowledge of the plaintiff, it was vicious and uncontrollable 
and was not a GO per cent, foal-getter.

25—5 D.I..R.
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ALTA.

sTc!
1912

McPherson
v.

Fabis.

Scott. J.

The appeal was allowed and judgment given for the plain­
tiff in replevin, and the counterclaim was dismissed with cost

A. H. Clarke, K.C., for the plaintiff.
A. A. McGillivrc , for the defendant.

Scott, J.:—It is clear from the evidence that this stallion 
was quiet and gentle at the time the agreement was entered into, 
and had been such from the time the plaintiff purchased it in 
May, 1909, except that upon one occasion in January, 1910, 
when the plaintiff was feeding it in its stall, it caught him with 
its teeth by the back of the neck, and he appears to have had 
difficulty in escaping from it. He gave the animal a beating 
at that time, and thereafter up to the time of the sale to the 
defendant it never exhibited any indication of having a vicious 
disposition. It appears to have been well under control. The 
plaintiff’s wife used to feed it from time to time, and young 
girls were permitted to ride it. The plaintiff states that during 
the negotiations with the defendant he told the latter about the 
attack the stallion had made upon him, but the latter denies 
this, although he admits that he had previously heard a rumour 
that the plaintiff had been attacked by a stallion, but that he 
had not heard that it was “Pius” that had attacked him. He 
also admits that, when he met the plaintiff at Red Deer on the 
occasion when the note was signed, but before it was signed, the 
latter told him about the attack “Pius” had made upon him. 
Some days before that meeting “Pius” had made an attempt 
to bite his groom and had chased him around the corral until 
he made his escape therefrom, and on the same day it attempted 
to attack the defendant and some others who were standing 
outside the corral. At that meeting the defendant told the 
plaintiff about those attacks. The plaintiff says that the de­
fendant, in speaking of them, treated it as a joke, and as an 
exhibition of playfulness on the part of the animal.

The defendant, on the other hand, states that it was the 
plaintiff who said that it was only playfulness, and that he (the 
defendant) treated it as a serious matter, and that he said to 
the plaintiff, “Good Lord, Mac, he is playing it pretty hard! 
You would not think he was playing if you were there.”

Subsequent to the giving of the note the stallion became 
entirely unmanageable. It again attacked and wounded the 
groom; escaped from the stable or corral and became a source 
of danger to the defendant and his family, as it would attack 

very person \xho appeared about the premises. The defendant 
finally succeeded in recapturing it. He then took it buck to 
the plaintiff’s place and left it there, though the latter refused 
to receive it. It is admitted that it afterwards died there. The 
plaintiff admits that, during the negotiations, he told the de­
fendant that “Pius” was quiet and gentle. The latter denies

that any s 
that he ne 
satisfied hii 
observing i 

The lea 
believed th 
was misrep 
during the 
stances ten 
failed to in 
had made 1 
told the del 
not made s 
attack, and 
getting thî 1 
playfulness 
note would 
représentatif 

There is 
defendant v 
had made u 
cumstances 
to convey tl 
fore, appare 
1275, he hai 
position of t 
as the plain 
if the plaint 
the subseque 
that the att< 
time shew tl 

Assuming 
was entered 
had made uf 
pressât veri, \ 
reprosentatio! 
fendant signi 
knowledge ol 
of that misre 
in holding to 

The defer 
or their valu 
titled to recox 
bv reason ol 
damages for 
land. There 
that it was si 
learned trial



5 D L R. j D.L.R.] McPherson v. Faris. 387

it hr i the

-tty hard

!.. «•ame

lid attack
defendant

hack to

d the de­

le plain- 
costs.

stallion 
red into, 
sed it in 
•y, 1010, 
lim with 
lave had 
, beating 
le to the 
a vicious 
•ol. The 
id young 
it during 
ibout tin' 
er denies 
a rumour 
t that he 
lim. He 
er on the 
gned, the 
pon him.

attempt 
rral until 
attempted 

standing 
told the 

t the de­
mi as an

that any such statement was made by the former, and stages 
that he never asked the former as to its disposition, as he had 
satisfied himself upon that point by inspecting the animal and 
observing its conduct.

The learned trial Judge, in his judgment, stated that lie 
believed the evidence of the defendant, and found that there 
was misrepresentation by the plaintiff, in that, while he had, 
during the negotiations, related to the defendant certain circum­
stances tending to shew the gentleness of the animal, he had 
failed to inform the defendant of the attack which the stallion 
had made upon him, the plaintiff, and that, although he had 
told the defendant about it before the giving of the note, he had 
not made sufficiently clear to the latter the seriousness of that 
attack, and had endeavoured to discount its seriousness by sug­
gesting thft the subsequent conduct of the animal was merely 
playfulness on its part; and that, therefore, the giving of the 
note would not operate or be construed as a waiver of the mis­
representation.

There is nothing in the evidence to shew that, when the 
defendant was told by the plaintiff of the attack the animal 
had made upon him, he did not make full disclosure of the cir­
cumstances attending it, or that he in any way endeavoured 
to convey the impression that it was unimportant. It is, there­
fore, apparent that, l>efore he gave the plaintiff the note for 
$27"), he had as full knowledge as the plaintiff had of the dis­
position of the animal, and was, therefore, in as good a position 
as the plaintiff to form an opinion as to its disposition. Even 
if the plaintiff afterwards attempted to discount the effect of 
the subsequent attack upon the defendant’s groom, it is apparent 
that the attempt failed, as the words used by the latter at that 
time shew that he considered it a serious matter.

Assuming that the plaintiff had not, before the agreement 
was entered into, told the defendant of the attack the animal 
had made upon him, and that his omission to do so was a sup- 
premo veri, which amounted, under the circumstances, to a mis­
representation, I am of the opinion that the fact that the de­
fendant signed the note and closed the transaction with full 
knowledge of that attack, must be treated as a waiver by him 
of that misrepresentation, and that the learned trial Judge erred 
in holding to the contrary.

The defendant counterclaimed for the return of the geldings 
or their value, and for certain damages which he would be en­
titled to recover only in the event of the agreement being rescinded 
by reason of the misrepresentation referred to, and also for 
damages for breach by the plaintiff of an agreement to break 
land. There is evidence of such an agreement, but it is shewn 
that it was subject to a condition which was not fulfilled. The 
learned trial Judge held that the whole contest was practically

ALTA.
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ALTA. over one thing; and he, therefore, without reference to the rl;nm 
s c or counterclaim, gave the general costs of the entire action to

the defendant.
----  In my opinion, this appeal should he allowed with -

McPherson um| judgment entered for the plaintiff in the Court for tin 
Faris. turn of the geldings in question, with costs of the action, and
----- that judgment should he entered for him on the defendant's

8co,t'J’ counterclaim with costs.

Stu.*rt, J.:—I think this appeal must he allowed. With 
much respect for the opinion of the trial Judge, I think he must 
have overlooked some very important portions of the testimony 
given. The defendant said, in his evidence, “I suppose tin­
man was recommending his horse. Certainly the horse was 
gentle, although that was not questioned. I never asked him 
for any guarantee as to the gentleness of the horse.”

The defendant drew up a document which he expected the 
plaintiff to sign, and in that document, although there i~ men­
tion made of other guarantees, there is no reference to the gentle­
ness or quietness of the horse at all.

In the face of this I am unable to see how it can be concluded 
that the defendant relied upon any representation as to gentle­
ness. I think if he was consciously relying upon any such repre­
sentation, he would have asked for a guarantee in regard to it.

Furthermore, I am convinced that the defendant, hefon be 
signed the note, had acquired as much information about tin- 
disposition of the horse as the plaintiff himself had; and 1 think 
that, by signing the note, he must be taken to have waived any 
complaint as to misrepresentation. Finally I must, with respect, 
disagree with the finding as to the existence of actual viciousnvss 
prior to the agreement. It is common knowledge, and in anv 
case is abundantly shewn by the testimony of witness >. that 
any stallion will do what the stallion in question did at I lew* mV 
place, particularly when he is being fed his jats.

The appeal should be allowed with costs, and the judgment 
below set aside, and judgment entered for the plaintiff for tin 
delivery to him of the horses in question and for his co-ts of 
the action.

Simmons, J., concurred.

A ppeal alhu'ffl.
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LEGEAS v. TRUSTS AND GUARANTEE CO. (administrators).
Albert a Supreme Court. Trial before Heel:, February (t. 1012.

1 Contracts ( 5 I C 2—2<I>—Sufficiency of coxsiukratiox—Agreement
TO WILL PROPERTY—WOMAX PKBFOBMIXO HOUSEHOLD WOBK.

A himling contract nr.ses from the performance, by n womnn, of 
household work, for n man in consideration <>f his promise to make 
her a testamentary gift of all of his projwrty.

(See alio MriSugan v. Smith. 21 Can. S.C.R. 203, ami Kinney v. 
Xational Trust Co., lû Man. It. 32.1

2. Wills (8 If*—31)—Revocation—Effect of—Will kxkcutfd vub-
HV.XXT TO AGKEEMEXT—HOUSEKEEPER PEBFORMIXG 11KR PART.

Where a will which gave a woman all of the property of a testator, 
was executed in consideration of her agreement to keep house for him 
during his lifetime, was, without her knowledge, subsequently re­
voked. she may, upon the death of the testator, recover from his es­
tate the total value thereof, less the amount of his debts and tin- ex­
pense of administration.

Executors axd admin istrators ( § 11 A 1—25 )—Rights of adminis­
trator vxsvcceshfvlly opposing contest of will—Costs — 
Conditions of appealing.

An administrator is justitied in contesting a claim of a woman 
for all of his decedent’s property liocause of the breach of the latter’s 
agreement to devise it all to her in consideration of her keeping house 
for him during his lifetime, since lie could not safely recognize the 
binding force of the claim without a decision of-a Court in its favour 
and therefore he will lie allowed his costs from the estate.

Trial of an action brought by Mary Legeas against defen­
dant company as administrators of the estate of Ezra Ferguson, 
deceased, to enforce an agreement alleged to have been * by 
deceased to leave her all his property in consideration of her 
keeping house for him or for damages for the cancellation by 
deceased of a will made by deceased in conformity with the al­
leged agreement and found after his death with tin* signature 
erased; or, in the alternative, for compensation for her services 
as housekeeper.

The evidence shewed that the deceased had erased his signa­
ture to the will owing to a quarrel with the plaintiff and with 
the intention of revoking the will made in her favour.

/». Pratt, for the plaintiff.
A. Knox, for the defendants.

Beck, J. ;—I am satisfied, upon the evidence, that there 
was an agreement to the effect set up by the plaintiff, that, 
if she should go and live with Ferguson, take her family 
there, and if, after a month or two, they were each satisfied 
with the other, then, if she would do all that class of work 
that a woman in her condition of life, living on such a farm 
as they were living upon, usually does, and would continue 
to do so, he would, when he died, leave her the whole of his 
property. I have not the faintest doubt about the truth of 
the evidence on that point—that there was such an agreement.

S.C.
1912

0
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ALTA. I think it is hardly arguable that the old man did not act . lly
g Q' make such a will; and the conclusion 1 have come to is, th lu*
1912 revoked that will in June, 11)10, as shewn by the eviden- of
----  Durstling, immediately after the quarrel that arose after IJuim-

Lem-, am jing and Ferguson were at the plaintiff's house, and that up
Trvkts & to that time he had the intention of carrying out his agreen it;

Gvakantee that he had carried it out up to that time; and that, own 
__that quarrel, he revoked his will and thereby broke his eon

Now, there was some contradiction or what appeared !»• 
a contradiction of the evidence of the plaintiff by Mainly 
and Becker. Now, 1 believe the plaintiffs account of wli 
took place on that occasion, and 1 do not believe the iu-« • -unt 
given by Mundy and Keeker, where it contradicts hers. 1 am 
not going to the extent of saying that 1 believe that tin wil­
fully misrepresented things; but my explanation of it i>. .-uni 
1 have little doubt but that it is the correct explanation, that 
they misunderstood her; at all events, 1 believe her anm; 
of it. She speaks, as everybody who has been listening to her 
must know, most indifferent English, and they might u*n 
easily have misunderstood the statement they say sin- math, 
that she knew the will was not signed. I am «fuite satisfied 
that she never made any such statement, and 1 am satisfied that 
up to that time she supposed that the will was good, had u> 
knowledge that he had revoked it, as 1 am satisfied lie did, as 
1 have already said, in June of the previous year.

Now, that being my finding on the facts, 1 think, as a mat­
ter of law, it is a binding contract, and that this Court has 
power and ought to give effect to it. 1 see by the papers put 
in in connection with the issuing of the letters probat that 
the estate is sworn at $3,223.21. It is said that there an some 
debts. 1 think that might be presumed. Certainly th. n- are 
the funeral expenses, there are the costs of the administration 
proceedings, the compensation of the administrator. Tin will 
be, no doubt, several hundred dollars by way of the or ! narv 
deductions for payment of funeral expenses, for the 1V\\ debts 
which we may suppose are in existence, without any • Ivuee 
of there being any in fact, and the costs of the administration 
This amount will have to be deducted from the sworn value of 
the estate.

Now, with regard to this action, 1 think, the administrators 
were quite justified in contesting the matter. This agi ment 
was a thing which had to be established in just such i way 
as it has been proved, by proving it in an action, and the ad­
ministrators could not safely recognize it unless thvi was a 
decision of the Court in favour of the plaintiff. For that rea­
son, while 1 find in favour of the plaintiff, that her laiia is 
established, and while 1 must give judgment for her, w th the
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costs of the action, I think that not only her costs of this action 
but the costs of the defendants in the action ought to be paid 
out of the estate. As I say, the administrators could know, with 
such certainty as would make them safe in acting, whether 
the plaiutiiT’s claim was a valid or invalid one, only by just such 
a trial as has taken place. Now, when the costs on both sides of 
the action are taken out of the estate, 1 think the whole residue 
of the estate will be little enough for the plaintiff to receive in 
compensation for her services or as a compensation for the 
breach by Ferguson of the contract which 1 have held has been 
established.

Now, 1 think I should add this. If there is any idea of 
appealing from my decision, 1 think that the administrators 
would not be justified in doing that upon their own responsi­
bility. They arc protected by the decision which 1 now give. 
If there is to be any appeal, 1 do not think they would be 
protested, if they failed in the appeal, by having the costs of 
the appeal ordered to be paid out of the estate. If the bene­
ficiaries, or rather those persons who would be beneficiaries 
but for this judgment, wish to appeal, I think the defendants 
have a right to insist upon their being indemnified for the costs 
of the appeal.

Judgment for plaintiff.

.1 i
s.c.
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CANADIAN PACIFIC R CO. v. SMITH.

Board of Itaihrnu Cnmmift/iioncr/t. .Ifni/ 24. 1012.

1. Eminent domain (5 III E 2 174)—Railway cut-off or spur i.inf>— 
Residential district—Objections.

The Railway Commission will usually follow the principle that a 
railway company desiring to take land of a private individual should 
be given that right provided the individual can he properly compen­
sated for his land and for damages to adjoining land, hut it is a 
ground for refusing to give the railway company that privilege that 
the proposed railway line is a cut-off for freight, only which if per 
mitteil would run through a valuable suburban subdivision for the 
development of which the land proprietor had dedicated large sec­
tions for the construction of driveways and parks, which might he 
expected to benefit both the suburban locality and the adjoining city 
and so lx* considered as in the nature of a public undertaking.

Application of the Canadian Pacific Railway, under section 
222. for authority to construct a spur from a point on its Toronto 
to London line (Ontario and Quebec), lot 10, concession “0.”

of Etobicoke1. Ontario ; thence northerly for distance 
of 4.5."» miles to connect with Toronto to Owen Sound line (To­
ronto. Grey and Bruce), in lot 11. concession 5. township of 
York, and under section 237, for authority to construct its pro­
posed Lambton to Weston line across and to divert certain high­
ways in townships of York and Etobicoke, Ontario.

1012

Statement

. < tl

0547



392 Dominion Law Reports. 15 BLR 5 B L.R.]

CAN.
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Canadian

ra7o,c

Asst. Chief 
Commissioner,

Assistant Chief Commissioner (oral) :—With regard to the 
application of the Canadian Pacific Railway to construct a . ,n 
necting line in the western part of the city through the prop m. 
or chiefly through the property, represented by Mr. Home 
Smith.

The railway company is desirous of constructing that line to 
assist them in the hauling of freight ears from one line to an 
other. At present they have to eoine to a point further east of 
the location in question, and a point of some congestion, running 
east and west and then switch on to a track running approxi­
mately north and south. Their idea is to cut off two legs of this 
triangle by building a connecting line up, which was to be the 
third leg.

This is for the convenience of the railway company only. It 
is not suggested that it will be of any benefit to the travelling 
public. Of course, indirectly, it will be a benefit to the shipping 
public. I presume, in this way, that the railway company will he 
able to give them a better service, but that will be an indirect 
benefit. It would be no benefit to the shipping public from a 
financial point of view, because it is not suggested that the rates 
would be reduced, or anything of that kind take place. It is 
chiefly a matter of convenience for the railway company.

The Hoard usually follows the principle that a railway com­
pany desiring to take land of a private individual should he 
given that right, provided the individual can be properly com­
pensated for his land and for damages to adjoining land.

In this case, while Mr. Smith is in this thing as a venture, 
expecting to make money out of it, still the property is to my 
mind in a different position to that in the case of an ordinary 
private owner. Mr. Smith has dedicated over 100 acres of land, 
we are told, to the public for the purpose of building driveways 
and parks. This is a very beautiful section of the country. 
Toronto is a growing city, and it will be a very great bviictit, 
not only to the individual landowners, but to the whole of the 
people of Toronto, to have these driveways and parks, and this 
embellishment and development in this section of the community, 
and 1 do not see that Mr. Smith, or the Toronto public who have 
this advantage, could be properly compensated in dollars and 
cents for the damage the railway eompanv would do if their 
application was granted. It would be more or less problematical 
what might happen in the future, but bearing in mind the 
importance of the development that has taken place, and the 
settled policy and plans with which the city has concurred, 
and the development in that locality, we look on this as more or 
less a public undertaking, and we have come to the conclusion— 
that is, Dr. Mills and myself, Mr. Goodcve dissenting that the 
application of the railway company should be refused
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It has been shewn to us that the railway company can get 
another route, not as cheaply—it will cost them more money 
undoubtedly—but it is a question of expense as far as they are 
concerned. It is not an impossibility to secure their desired end 
by another way, avoiding the injury to this property that I have 
attempted to describe.

Therefore, we have come to the conclusion that the applica­
tion should be refused.

Application ref used; Commissioner 
Goodeve disse nlitifi.

Re McGILL CHAIR CO. i MUNRO’S CASE.: and Re MATTHEW GUY 
CARRIAGE AND AUTOMOBILE CO.

Ontario High Court, Middleton, in Chambers. Mag 27, 1912.

]. Aitkai. (8X1—721)—Leave to appeal—Winding vp or company— 
Setti.i no contributories.

The i ml icy of the Winding-lip Act, R.S.C., cli. 144. ns to appeals from 
orders settling the list of contributories of an Insolvent company, is 
that after the lirst appeal to a .Fudge in Court from the decision of 
the re fern*, leave to appeal from the order of the Judge to the Court 
of Appeal should not he granted unless the question to lie raised upon 
the appeal involves future rights or is likely to affect other eases of 
a similar nature in the winding-up proceedings.

|/,v IIrdill chair Co., 5 D.L.R. 7:1. 2«1 O.L.R. 254. :» O.W.X. lu74. and 
/.*< IInttheir (lug C. and I. Co., 4 D.L.R. 7U4. 20 O.L.R. :F77. :J O.W.N 
1233, specially referred to.]

Motion by Munro, in the first ease, for leave to appeal from 
the order of Meredith, C.J.C.I*., 7iV McGill Chair Co., lib O.L.R. 
-•">4. > O.W.X. 1074. allowing tin1 appeal of the liquidator in a 
winding-up proceeding from an order of the Local Master at 
Cornwall, anil directing that the name of Munro lie put upon the 
list of contributories in respect of two shares.

•/. .1. Macintosh, for Munro.
George Wilkie, for the liquidator.

Motion by the liquidator, in the second ease, for leave to 
8PP**m1 from the order of Middleton. -I. K< Ilallln ir Gun C. and 
-I Co., 4 D.L.R. 7H4. 2(> O.L.R. 277. :t O.W.X. 121:1. allowing 
the appeal of the directors of the company in a winding-up pro­
ceeding, troin the order of the Master in Ordinary requiring the 
directors severally to repay certain sums received by them from 
the company in remuneration for services rendered.

G. II. Kilmer, K.C., for the liquidator.
F. -S’. Mcarns, for the directors.

Middleton, J. :—In each of these cases an application is made 
t'ir leave to appeal to the Court of Appeal from the judgment 
>f a Judge in Court upon an appeal from the decision of the

:i!)3
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Master during the course of a liquidation. The cases haw 11. 
ing in common save that they involve the consideration of the 
circumstances under which such leave ought to he grantI

The Dominion Winding up Act itself. 1Î.S.O. 1906. <•! 144 

sec. 101, indicates the policy of the Act. viz., that the dec is >n ..f 
a single Judge should he final unless the question to he r.iivij 
upon the appeal involves future rights or is likely to affect «.tier 
cases of a similar nature in the winding-up proceeding. I. ... 
may also he granted if the amount involved exceeds *5o This 
policy is. no douht, based upon the view that in cases not li nu 
within the lines indicated it is better that there should be an ml 
of the litigation, and a speedy distribution of the estate, rather 
than the delay and expense necessarily incident to an 
There is not, so far as I know, any reported decision in li 
the principles to be applied have been the subject o mi;, 
discussion.

In lie McGill ('hair Co., the judgment in question is i ; in i 
3 O.W.X. 1074. 26 O.L.R. 2.r>4, 5 D.LK. 73. The decision do* 
affect other cases in the particular winding-up, all the stork 
the company having been issued as bonus stock.

The appeal is sought by the shareholder, who thus .issuines 
the risk of costs; and the point involved is certainly of import­
ance. The amount actually in question in all is said to In- very 
considerable. I think it is a proper case in which to permit the 
further appeal sought.

In the other case, lie Matthew Guy Carriage and Aut<tmobik 
Co., the judgment in question is reported in 3 O.W.X. 1233,26 
O.L.R. 447, 4 D.L.R. 7t!4. Xo other cases are involved in this 
liquidation; no future rights are involved; and the amount in 
question, while nominally just beyond $500, is really \ ry un- 
■ rtain, as the parties upon whom liability was imposed by the 

ister arc said to be financially worthless, except in tin r ise of 
ne whose financial position is problematical.

The order in question having been pronounced b\ myself, 
my inclination is to give the freest possible right of appeal. 1 
suggested to counsel the propriety of having the motion enlarged 
before some other Judge, for this reason; but counsel preferred 
that I should deal with the matter myself. As a matter of pre­
caution, I discussed the circumstances with one of m> brother 
Judges. He agreed with me in thinking that this is not a case 
in which a further appeal ought, in the interest of the liquidator | 
and creditors, to be allowed.

The order sought will, therefore, be granted in the first case 
(costs in the appeal) ; and will be refused in the second with 
costs).

Orders accordingly.

5 D.L.R.J
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La Compagnie des POUTRES SIEGWART v. DESCHAMBAULT. QUE.
Quebec Superior Court, l.cmieux. .1 March in. 1012. ç. ç

1. Municipal cukcokationh (§111)—142)—Liability for damages on 1012
FA I l.l 101 TO CARRY OUT FI IRA \ IRKS CONTRACT—NOX-OHSERVAXCE 
OF STATUTORY REQUIREMENTS AS TO PUBLICATION.

Where ii municipal by-law and a contract based upon it for the 
construction of certain works have both been annulled by the Courts 
for non-observance of the necessary formalities in rc^anl to the pub­
lication of the by-law. but tin- subject matter of the by-law and con­
tract arc within the powers of the municipality, the opposite party 
i- entitled to recover from the municipality the damages he has 
suffered from the inexécution of the contract.

2. I'm Ainxu (§ 1V—271 Definiteness Municipal iiy-i aw Necessity
OF ASSERTING VALIDITY OF.

Where art. 007 Quebec Municipal Code provides that ‘‘the promul­
gation of every muivcipal by-law is considered to have been sufficiently 
made until the contrary is alleged.” it is not necessary that this 
allegation should lie made in an action at law Imt it is sufficient that 
the interested party he informed by the municipal council of the 
irregularity; consequently, the value of work done by a contractor 
imilcr a contract bused on such a by-law after notice of the irregu­
larity has been given by the council hut before any action to set 
aside the contract or by-law is taken cannot be recovered.

3. Dam mis (III A—42<# )—Ilrii.nixo contract—Measure of damages—
Tender accepted i»y municipal corporation—Contract ultra

Where a tender for the construction of work accompanied hv plans 
and specifications has been accepted and a contract made accordingly,
Imi the contract is not carried out through the fault of the party 
calling for tenders, the contractor is entitled to recover the value of 
the plans and specifications, especially when the opposite party has 
retained them and made no offer to return them.

This action tor $1,870.75, is for damages caused to tin* com- statement 
pany defendant by the failure of the corporation of Dcschain- 
bault to carry out a contract of January 7th. 1911. by which the 
corporation agreed to pay the Compagnie des Poutres the sum 
of $9.S(H) for the construction of eleven bridges to he delivered 
on November 1st, 1911.

Judgment was given for the plaintiff for $518.75.
('anmm <V Forest, for the plaintiff.
A. Caniveau, K.C., for the defendant. L. T. ChatouU, K.C., 

counsel.

Quebec. Lemieux, A.C.J. : —The corporation has pleaded, sub- Lcmicu*. a.c.j. 
slant in Hv. that the contract in question was void because it had 
I ht ii made under a municipal by-law which was not in force; that 
this by-law and the contract resulting from it had been annulled 
by a judgment of the Court; that consequently the corporation 
was not responsible for damages incurred by the plaintiff 
through the inexecution of the contract. We will supplement 
this summary statement of the respective pretensions of the 
parties by relating, in their chronological order, the facts and
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circumstances which preceded and followed the by-law ami the 
contract upon which the action is based, and we will accompany 
the whole with comments which will assist us in arriving at a 
conclusion.

The question of the manner of maintaining and reconstruct­
ing the bridges in the municipality of Deschambault had Imvh 
discussed warmly and at length during the year 11)10. The 
question presented all the more interest as there were eleven 
bridges in the municipality to be rebuilt. The municipal . mi», 
cil held upwards of fifteen special or general meetings in regard 
to the matter between February 7th. 1910, and January Jlitli, 
1911. The reason for all those deliberations is expressed in a 
resolution of the council which was passed at the meeting on 
June 6th, and in which it is declared that the roads and bridges 
of the municipality were in a dangerous and deplorable eomli- 
tion which necessitated their immediate reconstruction To 
remedy this state of affairs, the council at the same meeting de­
clared that it was desirable that the roads and bridges of tin- 
municipality should be made and maintained at the expense of 
the municipality, according to article 535 of the Municipal Code.
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The council evidently wished to avail itself of a decision re­
garding the construction, maintenance and repairing of muni­
cipal roads at the expense of the municipality which was ren­
dered by us in the ease of The Corporation of (l rond in is \. Tin 
Corporation of Port neuf, 40 Que. S.(\ 289, and confirmed in 
appeal. At this meeting of June 6th the council further de­
clared that, although this rebuilding of eleven bridges would 
burden the municipal budget, it was desirous of giving an 
example of good roads in the province, and that to this end it 
was counting upon the support a grant from the govern­
ment. This resolution was unanimously adopted. It was. how­
ever, only on the 5th December that the council passed a by­
law (No. 6) ordering that all bridges having more than eight 
feet span should be made and maintained at the expense of the 
municipality. This by-law provided that it should conic into 
force and effect within the delay required by law.

At this meeting of December 5th. 1910, the secret ary-trea­
surer was authorized, upon a motion made by councillors Mliv­
ra nd and Noé Montainbault. to call for tenders in the papers 
for the building of eleven bridges, which tenders would lie re­
ceived until December 26th, then instant. We should notice 
that this by-law, according to article 535, Municipal C >dc. could 
only enter into force on the first day of January following it* 
promulgation. Although the delay between December ôîh. the 
date of the by-law, and January 1st, 1911, was limited, the by­
law could, with ordinary diligence, have been promulgated lie- 
fore January 1st. The thing was possible if the by-law had
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been posted on the 6th December and published on the following 
Sunday. Hut the secretary-treasurer, who was a hostile party 
to the construction of the bridges, manifestly and deliberately, 
we think, frustrated the wishes of the majority of the eouneil 
by only giving notice of the by-law on the 17th and public read­
ing of it on the 18th. He admits himself, in his evidence, that 
if lie did not promulgate the by-law at an earlier date, it was 
because In* was at that time in the woods on his own business 
and he neglected the business of the corporation. We may add Lemteiu. a.c.j. 
that it was the action of the secretary and his delay in publish­
ing the by-law which are the cause of this law-suit and of the 
tax payers being deprived of municipal bridges, the reconstruc­
tion of which was urgent, ns they were in a dangerous state.

Whatever may have happened in regard to the publication 
of the by-law, Naud, the secretary, according to the orders he 
had received from the council at the meeting of December 5th, 
called for tenders in the newspapers, (La I’afrit and l.< Soldi) 
for the construction of the eleven bridges in question,—tenders 
which were to 1m* accompanied with plans and specifications, 
subject to the approval of the government.

The Compagnie des Poutres, plaintiff, which is engaged in 
the construction of bridges, and several of the members of which 
arc architects and engineers, having learned of this call for 
tenders by the municipality of Deschamhault, sent one of its 
representatives to the spot to make the necessary calculations 
and obtain the information to enable it to prepare a tender as 
asked. This tender was addressed to the council oil December 

; 26th, accompanied with plans and specifications for the price 
! ami sum of $9,800. These plans and specifications were subse- 
, <|Uently at the beginning of January, 1911, approved by the 

government engineer. The tender of the company plaintiff is 
the only one which was regularly received by the council up till 
December 26th, the date oil which it was opened, read and 
communicated to the council at its meeting of December 26th,

I as is shewn by the minutes of December 26th and 31st.

At the meeting of January 5th, 1911. the council resolved 
I that the bridges should he rebuilt in concrete according to the 
I plans and spécifient ions furnished by the Compagnie ties 

Poutres. The company’s representative, however, during this 
meeting of January 5th, withdrew his tender as well as the 
plans and specifications, for the reason given in the minutes of 
the meeting, namely that the council wished to take another 
tender into consideration, ’The evidence shews that the consid­
eration hv the council of this other tender, which was made by 
a man named Lachance, was absolutely irregular and unfair to 
th«* Compagnie des Poutres, as it was not addressed to the coun­
cil, hut to a councillor, Dr. Mayrand. that Dr. Mayrand had
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only received it on December 27th, after the delay fixed for the 
receipt of tenders, and that this new tender could have l iken 
communication of the company’s tender and consequently h;ive 
made an offer to obtain the contract.

It appears from the evidence that Lachance's tender was 
not accompanied with plans and specifications. Xotwitlisi,Hid­
ing the withdrawal of the company’s tender, the council, at this 
meeting of January 5th, resolved to accept it and appointed 
a committee for the preparation of the contract to be entered 
into between the corporation and the company. It was further 
decided to take the company’s tender into consideration mV 
again, if it should again become the property of the council. At 
the meeting of January 7th the company’s tender with plans ami 
specifications was again laid before the council, who upon this 
occasion authorized the mayor to sign the contract with the 
company, and the mayor did so under reserve of all legal oh- 
jeetions.

The notarial contract which was passed on January 7th. 
1911, between the company and the corporation in regard to 
the construction of the eleven bridges, contains, among others, 
the following statements and stipulations: that the company's 
tender was the only one made to the council ; that it was 
accepted; that the plans and specifications approved h> the 
parties were deposited at the office of the council ; that tin- com­
pany was to de|M)sit in the hank a cheque for $1,000 to guarantee 
the execution of the work of construction ; that the construction 
price was $9.800; that the work was to he finished by November 
1st, 1911, under pain of a penalty of $10 for each day lair.

The al>ove contract was followed by municipal elections 
which changed the majority of the council which was favour­
able to the construction of the bridges into a hostile majority. 
Since that date numerous steps were taken and resolutions 
passed by the municipal council to prevent the building of the 
bridges and the execution of the contract entered into with the 
Compagnie des Poutres, the reason urged being that the contract 
was illegal, as the by-law on which it was based was not in 
force when the contract was entered into.

Finally an action was taken against the corporation In Mr. 
Corriveau, advocate, of Quebec and a ratepayer, on Mar h 11th. 
1911, under No. 428 to annul the contract. The principal ground 
of the action was that the by-law of December 5tli. which 
ordered that bridges should lie under the charge and at the 
expense of the municipality had not been promulgated before 
January 1st, 1911, as required by art. 325 Municipal ( It*, and 
that consequently the by-law was not in force when tin* ntract 
of January 7th, between the company and the corpor..;u>n for 
the construction of the bridges was entered into. In this action,
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the Compagnie des Poutres was made mis-en-cause. Both the 
company and the corporation appeared and declared that they 
submitted to justice, the company adding that it reserve its 
recourse against those who might be liable if the contract was 
annulled. The Court, which we presided over, seeing the evi­
dence and the admission made by the corporation that the con­
clusions of the action should he maintained, did in fact on May 
15th, 1911, declare the demand well founded and adjudged that 
the by-law of December 5th, had not been promulgated before 
January 1st, 1911, and that the contract was illegal, as the 
by-law under which it had been executed was not in force.
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The company subsequently instituted the present action 
against the corporation for the sum of $1.870.75, the damages 
caused to it from the inexécution and annulling of the contract 
in the circumstances which we have just related. The present 
demand comprises three different heads : 1. $393.75 for expenses 
and disbursements by the company in connection with the pre­
paration of the plans, specifications and tender, also for the 
cost and value of the plans and spécifications at the rate of 
31/0 per cent upon the whole amount of the contract ; 2. $400 
odd for the purchase of material and sand in connection with 
the preliminary work necessary for the construction of the 
bridges; 3. $980 for the loss of profits to he realized under the 
contract at the rate of 10 per cent, upon the whole amount of 
the contract.

First item of $395.75 for plans and estimates.
We may say at the outset, that in regard to these bridges 

and the obtaining of the contract, the company acted in the 
heat of faith and it is impossible to accuse it of having exercised 
any undue influence with the ratepayers or the councillors to 
get its tender accepted. Everything was done on its part ac­
cording to the ordinary course of business. The council’s 
demand for tenders, with plans and specifications for the con­
struction of the eleven bridges, had every appearance of being 
regular and properly authorized and being made either in the 
view of building the bridges under the decision which had 
already been come to, or for the purpose of obtaining informa­
tion u 1 K>n the cost and value of such bridges, or of choosing 
from various plans and estimates those which presented the 

I greatest assurance of solidity and were most in accord with the 
I roles of the art. The corporation’s call for tenders had been 
I made under rather unusual conditions as the tenderer was re- 
I quiretl to furnish his tender accompanied with plans and speei- 
I fieations. The master does not generally act in this way. He 
I first has plans and specifications prepared hy his own architect 
I or engineer and then asks contractors to tender according to 
I these plans and specifications. To conform to the requirements
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of the council it xvas necessary for the contractor, that is to say 
the company, to send an architect or engineer to Deschaniliiiult 
so that by examination of the spot and ordinary calculations, it 
would be enabled to make its and specifications. These
visits, attendances and calculations and the preparation of the 
plans and specifications by members of the company obliged 
it to incur expenses and occasioned a loss of time which under 
ordinary circumstances would require a remuneration.

The plans and specifications according to the uncontradi. tvd 
evidence had an appreciable money value, namely, { at the 
rate of 'M/> per cent, upon the total contract price. Tin- i-mn. 
pany, which includes among its members the architect who made 
the plans, is entitled to the cost of these plans and tin- fees 
which the architect could have claimed. Guillouard, ('ontrat de 
Louage, vol. 2, p. 341, No. 82(i, takes this view:—

Si les plans et projeta de l'architecte n’ont pus été exécuté* il h droit 
il «les honoraires, ceci n'est pas contesté. Ma a ces honoraires di'ivm: 
ils ftrc proportionnels il l'importance <!«•» travaux «pii devaient être 
executes? Noua trouvons équitable «l'accorder il Varchitev-. «les 
honoraires proportionnels, ear il a fait les plans avec d'autaiit plu» 
d«i soin, il s’y est donné d'autant plus de mal que la con-truction 
devait être plus importante. On objecte, qu'il n'encourra |>a- de 
responsabilité] i-cla est vrai, mais il a travaillé comme s'il devait en 
encourir une. et cela sutlit pour justifier l'allocation d'honoraii-i- pro­
portionnels.

The only case, in our opinion, where the owner is not obliged 
to pay the contractor for the plans he has accepted, is when tin- 
works have been done. Guillouard gives the reason for this at 
No. 882 :—

Si le propriétaire «-si ohl:gé «le payer il l'entrepreneur !«• pr\ des 
constructions, il n'est pas tenu «le lui pav«*r. en outre «In pi x. «les 
honoraires uirérents aux plans qu'il aurait faits pour l'exé-ii-in <1.- 
travaux, il moins d'une convention spéciale «pii l'y oblige-. I.Vntre­
preneur n'a fait les plan* «pie pour obtenir l'entreprise, n pour 
l'exécuter après l'avoir obtenue, «*t il en est sulllsamim-nt - munéré 
par h- bénéfice «pi'il fait sur le prix «les matériaux et «h i main 
d'œuvre.

Il is just because, in the present case, the company n «I-- 
pviwd of its profits upon the price of materials or of tl - lalwur 
on account of the inexécution of the contract that it is entitled 
to recover the cost of tin* plans. Tin* corporation refuses to pay 
this amount because it says the by-law of December Itllfi. 
which ordered the construction and maintenance of tin :-ridges 
by the municipality was not in force and the contract «.is null. 
XVv may ask in vain why and in what manner the <pi -don of 
the contract can prevent the company from recovering the 
value of the plans and specifications which it furnished with its 
tender on tin* demand of the council.
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XVe repeat, this calling for tenders hy the i »rporation np- QUE.
\ pears regular and valid in every respect. It might In- connected 
! with the by-law, it might also he independent of it. As we have 19,2

said, it might have been made to enable the corporation t<> 
obtain information upon the probable coat of the work before it I'"1 TKKS 
engaged in such an important undertaking. Vnder the eireimi- 

i stances mentioned above, as the corporation required, solicited Dksciiam- 
and accepted tile company’s plans and spécifient ions xvliieh l,AI ^T*

I should pay the value of them. umi. ux, a.c.j.
If the corporation could avoid paying the cost of tlu-se plans

I and specifications, because the by-law of December 5th was not
I in force, it could equally refuse to pay for the publication of
1 the call for tenders in the papers, or for the cost of these plans
I and specifications if they had been prepared at the request of
I its own architect. This pretention cannot he admitted. The

lté* il h limit 1 
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norn'm* pm- I

I corporation lias done more ; it has accepted the plans and speei- 
I heat ions which have a real value ; it has kept them in its posscs- 
! sion; it lias not offered to return them, and it could utilize
I them if the question of building the bridges again came up. On
1 this first heading xve decide in favor of the company and adjudge
1 that it is entitled to claim $393.75 for the value of the plans
I and specifications as xvell as the disbursements in connection
1 with and in the time of their preparation.

Second item : about $400.00 for work preliminary to the
not u)dip'll 1 
s whrii the 1 
for this at 1

1 execution of the contract This xvork was done hetxveen the
1 aevi-nth and the thirteenth of March. 1911. txvo months after the
1 contract was passed. It consisted in the purchase and cartage
1 of sand intended for tile bridges. The Court considers that this

■lu prix, ill-» 1
Xériiti n ilr» I

ni nmunéré 1 
il»- la main 1

I item cannot he alloxved the company.
The corporation’s responsibility as to the plans and speeifi- 

1 cations floxved from the presumption that its proceedings xve re
■ regular and legal and that the powers which the laxx gives to it
1 wciv legally exercised, lint under tin terms of article 997.
■ Municipal Code, this responsibility exists until the contrary is
■ alleged. Hy these words “the contrary is alleged” the law
1 means until n statement or information is given to tile interested
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■ party of the legality of the municipal proceedings, lint in the
■ present ease the allegation to the contrary, that is to say. the ^
■ illegality of the proceedings of the council xvas made to the
1 company after the contract, about January *21. on xvliieh date
■ the council sent the company a letter from Mr. Corriveau. advo-
■ cate, giving notice, with his reasons therefor, that the by-law
1 was not in force and that consequently the contract was illegal.
I The company received this letter. About the same time the
■ company received another explanatory letter in regard to the
I same matter xvliieh xvas sent to it by the secretary. Xaud. and in
■ which the latter informed it that the hv-laxv was not in force.

20—:» h ub.
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Since this date until the 8th March public rumor and informa­
tion which the company received from other sources informed 
it that the contract was illegal. These different letters and 
methods of information constitute the putting in default of the 
company to desist from its contract and according to the terms 
of the law constitute an allegation which destroyed tie pre- 
sumption of the legality of the by-law and contract.

After this information was received the company could only 
exercise their recourse in damages. The work done by the 
company from the 8th until the 15th March was done at its 
risk and peril at a date when it knew or ought to know tlut its 
contract was null and consequently it is not entitled to claim 
the cost of it. For these reasons the Court rejects this portion 
of the demand.

Third item : $080.00 for loss of profits under the contract. 
The corporation contends that the company is not entitled to 
these profits nor to any part of them because it was aware that 
the contract was illegal when it was entered into. The company 
was not at any time prior to the contract informed that the 
proceedings of the council with reference to the by-law of 
December 5, 1910, were irregular or that the by-law was not in 
force. As we have just said, the company only received an 
intimation that the contract was illegal on the 21st or 22nd of 
January. The first opposition which was shewn in regard to 
the matter was when at the time the contract was signed the 
mayor declared before the council that he was signing the con­
tract under reserve of all legal objections as appears from the 
minutes of the meeting of January 7. This is the entry which 
we find “The contract for the construction of the bridges in 
reinforced concrete is signed by the mayor under the reserve 
of all legal objections.” If the minutes of the meeting contained 
all the mayor’s objections it may be seen that these objections 
were general and that the mayor did not give his grounds or 
reasons for them. Under these circumstances the minutes 
should be accepted in accordance with their form and Immrand 
must he preferred to the statements made by the mayor and 
secretary as witnesses to the effect that the mayor said at the 
time that the by-law was not in force. The evidence of the 
mayor is certainly that of an interested person and the secre­
tary’s evidence throughout the whole affifir is open to suspicion.

it is elementary that if the mayor had wished to avoid 
trouble both for the municipality and the company, if In* had 
not planned to take the tenderers and the party in i.ivour of 
the bridges by surprise through this omission in the by-law 
which was due to the secretary-treasurer, lie would have had 
the sense to do before the contract was passed that whi h he did 
afterwards, namely, to obtain legal advice upon the value of the
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contract and to communicate this advice to the council so as to 
put the interested parties on their guard. Such legal advice 
saying that the hy-laxv was not in force was only obtained on 
the l!)th January. Mr. Corriveau’s advice was spontaneous 
and had not been solicited and although this advice was correct, 
the same day as it was read before the council the latter still 
entertained so much doubt upon the validity of the contract 
that it desired the opinion of other advocates, and it was only 
on the 25th or 20th January that tin* advice of Messrs. Dorion 
and Marchand was received by the council. The company’s 
representative, Mr. Arcand, lias testified, ami we believe from his 
attitude and the sincerity of his statements that In* spoke the 
truth, that he did not understand anything about the mayor’s 
objections to the contract and that he always believed the con­
tract was valid as it bad been voted for by the majority of the 

I council. Arcand had reason to believe that the discussion which 
occurred and the objections which were made before the council 

; when the contract was passed were of the kind that always 
occur in certain municipalities every time the question of an 
improvement or innovation comes up.

In the present ease the corporation made a contract based 
on a certain by-law regarding the construction of bridges and 
consequently on the subject over which it had power and juris­
diction. As regards third parties this by-law was presumed to 
have been adopted with all the inherent formalities both pre­
liminary and subsequent to such a by-law.

We believe that this is a case in which to apply the legal 
1 axiom of law, omnia prœsumuntur rite et soh mailer esse acta, 

;m axiom which should especially be followed when the acts of 
public bodies and officers are concerned. Upon this subject 
Broom, Legal Maxims, p. 722, says

Where nets are <*f nn official nature, or require the concurrence of 
official persons, a presumption arises in favour of their due execu­
tion. In these cases, the ordinary rule is omnia prasuminilur rite 
rt solemniter esse acta. Everything is presumed to Ik* rightly and 
duly informed until the contrary is shewn.
The author cites a great number of examples analogous to 

"ur case. American and English Knot ' ' of Law, vol. 20,

1’rcMimption of legality.—A contract formally executed, by city 
officials, by authority of a municipal council and not necessarily 
beyond the scope of its powers, will, in the absence of proof to the 
contrary, he presumed to have been lawfully made.

Hi '- legal maxims and this doctrine have been reproduced 
I in our Municipal Code, article 697, which provides that :—

The promulgation of every municipal by-law is considered to have 
*M‘en sufficiently made, until the contrary is alleged, at the expiration 
of tin* delay prescribed for the publication of such by-law.
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As tin* contract was made according to a by-law wlii.- . .
presumed to he valid and which ordered something, n i. 
the construction of bridges, over which the council had 
and jurisdiction, wo are lead to distinguish in a few w-n U 
tween the recourse in damages against a corporation for \ 
cut ion of a contract which is void, because it was made in i r 
by-law which was ultra vins and the recourse against i 
corporation for inexécution of a contract made under ;i I , |;m 
which was irregular and not executory hut which régulai ' and I 
prescribed something within the power and competent • 
council. In the first ease, namely, contract based on a !■> !;, 
which is void and ultra vins, the doctrine is as a rule, i Imuirli 
there are certain exceptions, to deny recourse in damage- n,- 
a municipality for the reason that everyone is supposed i kn-ur 
what are the powers and public jurisdiction of muni- i; .-diti-« 
But in the case of a contract made u ider a by-law tvl.ring 
subjects over which the corporation has power and autli--r>;. 
the recourse in damages is granted.

Article 706. Municipal Code, confirms this view. Ii >.t\»

Jones, ! 
says :—

Par. 17 
Par. 17 

jw-wer of
(if tllCS(> |l

in respect 
wn* chi inn 
I lint there 
it. and ah 
fidcrable j 

Beach, oi 
Municipal (\ 
at ions, No. 1 

See art ici

ça! tv. and
The corporation, tlie council whereof passed the by-law -• 

is alone responsible for t lie da mages and rights of action | n; 
from tlic putting into force of such by-law or of such |un

This article is reasonable, it only reproduces the cum .ii law 

and puts corporations under the ordinary responsibility and 

obligations which everybody incurs who by his act. imp i lein-.. 

negligence or want of skill causes damage to another. t'arpe­
ntions,” says Brice on Vitra Vins, p. 471. ‘‘are not < 
it is no part of their business to commit torts."

See articles 1070, 1071. 1073 and 1074 
The authors regard the responsibility of corporalim - • 

gard to contracts which are intra vins in the folio 
ner :—

Dillon. Municipal Corporations, vol. 2. p. 936. spc.-i 
A municipal corporation, a* against persons who lux 

it in good faith and parted with value for its benefit. -■ 
mere irregularities in the exercise of a power conferred 
ample, its failure to make publient ion in all of the i- ne«*
papers of a resolution involving the expenditure m' in - Hit
might have the effect to invalidate a local assessim-i 
abutter; but as respects a bonj fi'lr contractor with i »
had expended money for its hcuctit, in respect of a n 
the scope of its general powers, the contract would not ' 
in the proper sense of that term ; and the city would ■
set up as a defence its own irregularities in the exei ,- 
clearly granted to it.

A distinction exists, which lias often lieen overlook- ! w-s 
tracts simply ultra rires and those which are illegal !• • is
violation of a positive provision of a penal statute.
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Jones, Negligence of Municipal Corporations, par. 172. 
says :—

It i* wiid to lx- a general rule that a municipal corporation cannot 
1m made liable for negligence in respect to acts which are ultra firm.

Par. 173.—This is a rule of great severity.
Par. 174.—If an act done by a municipality is within the general 

js'wer of the eor|ioration. although it is done in excess or in violation 
"f these powers, the corporation will he held responsible for negligence 
in respect to it. This principle has been recently asserted where it 
was claimed that the building of a particular sewer was unlawful and 
that therefore no action for negligence could Is* brought in regard to 
it. and also where an unauthorized bridge was maintained for a con­
siderable period."

Pencil, on Public <'orporations. Nos. 224. 225. 751»; Dillon, 
Municipal Corporations, No. !W6; Tiedenmn. Municipal Corpor­
ations. No. 160.

See article in 10 R.L.N.8., p. 161 :
When work is done under a contract void In-cause of some techni 

Ciility. and not in its substance ultra rirrs. it seems clear that there 
should In- a remedy in quasi-contract for the reasonable value of the 
benefit* conferred.

In order not to overload these notes we may refer specially 
Thompson on Corporations, vol. 4. No. 5726. who points out 

forcibly and logically the difference between contracts which 
I an- void and ultra vins and contracts which are irregular hut 
j which are made within the limits of corporate powers, and lie 

s the reason why the recourse in damages is refused in the 
lirst case, and the possibility of it in the second case.

A corporation according to this generally accepted doctrine 
I is therefore responsible for damages caused to third parties 
I through the inexécution of a contract made under a by-law 
I 'diivh was irregular but which it had the power and jurisdic- 

ti"» to make. The company claims $!180 for loss of profits 
I which it would have made under its contract, hut these profits 
I represent the work, loss of time and inevitable expenses for the 
I execution of the whole contract under these conditions. The 
Ifompanx cannot recover the whole amount of profits which it 
1 would have realized. This is a case where the Court has u right 
j t" exercise a proper discretion in according damages.

Tin- Court has already allowed the company the sum of 
IÿüM.i » fur the preparation of and specifications, the
|,ost wi'l value of which were included in the price of the eon- 

I icier these circumstances, adopting the did mu of 
■Mhlouin. J., in Addii v. Town of Thctford Mines, (jue. 39 S.C., 
|i|! P*H'* I-0- "*e allow tlie company an indemnity of $125 for 
|l"'t profit*.

Finally, the corporation hast incidentally raised the objection 
|llilt company*a recourse could not avail as under its con-
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tract it was obliged to deposit $1,000 as a guarantee f 
proper execution of the work and it had not fulfilled this 
tion. The call for tenders did not require such a deposit The 
contract it is true required it hut it did not fix any d. . in 
which the deposit was to be made. The company says t July 
that it was not obliged to make this deposit during Hi pro- 
liminary work but it was ready to make it and 
made it as soon as the work on the bridges properly sp< i.ing. 

Lemieux,A.c.j. sucli as approaches, piling, foundations, etc., was comm need.
The company adds that if the deposit was not made it u.ts be- 
cause the contract was annulled. We think this reply is 1 J m1 
and reasonable.

Discham-

After having studied the case as carefully as po- 
conclude that the corporation should he condemned t > pay 
$518.75 as follows, to wit : $395.75 for the price and v.Juc 
plans, specifications and disbursements made in regard to tin- 
matter and $125 as an indemnity or as damages. For these 
reasons the Court condemns the corporation of Descliambmik 
to pay the company, plaintiff, the sum of $518.75 with interest 
from the date of service and costs excepting the costs of the 
re-hearing on February 5, 1912, and the costs of sum mon ini' 
for this date and the taxation of the witnesses Hindi- Xainl. 
II. Germain and Oscar A ream! which it will bear. Tin plain­
tiff is also condemned to pay $5.00 costs upon the mm ion 
amendment of November 20, 1911.

Judgment for phiinUjJ.

Re MOTT.

Alberta Supreme Court. Motion before Stuart, ,/., in Clin tubers. 
February 10, 1012.

1. Parent and child (8 IV—40)—Right to custody—Child i\ Cwvtu 
—Foreign decree in divorce vrockkdingh.

The Courts of the Province of Alberta are not IhiuiuI m t it part 
of u decree divorcing iiersons married in the United si it, -, n-n-h-rel 
by u Court in one of the States at the suit of the husb.-u giving 
him the custody of n minor child of the marriage who was Urn in
Canada and had remained in Canada during such divorce...........ding*.
and the child’s father seeking the custody of the child up a xxnt 
batten* corpus is not aided bv that decree.

Hopi i Hops I Ded
ha tenon x. .lay, 3 Deti. M. 4 O. 704, 43 Klig. Iteport* '
referred to; /.'-1 \ //-/--1 Uon, 17 Can. Crim Cas lin

Statement Motion for a writ of habeas corpus by the fat Id- gainst lh<?
mother from whom lie was divorced by the decree a loreign 
Court, to produce before the Court their three vi- .v-old child 
that its custody might he awarded by the Court to I In- applicant.
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On a ruling being given as to the effect of the foreign divorce, 
the case was continued to permit of hearing further evidence.

Arthur L. Smith and »/. E. -1. McLeod, for the applicant.
Frank E. Eaton, for the respondent.

Stuart, J. :—I adjourned the hearing of this case yesterday 
in order that 1 might inquire into the state of the law in regard 
to whether or not the decree of the California Court which 
divorced the husband and wife, and also gave the custody of the 
three children, including the child in question here, to the hus­
band, was binding upon me and settled the question in favour 
of the husband.

The facts are these: The wife and husband were married in
possil-le we 
tied pay
nil value of 
gat'd to the 

For tlicv 
cschamhault
.it h interest
•osts of the 
sum moiling

I in ili* N:iud. 
Tin* plain- 

* iimt ion of

Illinois, and had their domicile there, and two children were 
i born, and they then came to Alberta, bringing with them their 

children. After they came here, another child, the child in 
question, was horn, while they were living together in Alberta. 
Then, some time after that, for reasons I yet know no' hing aliout, 
the wife left the husband, taking the last-mentioned child, the 
child in question, with her. Then, some time after that, the 
husband took the two older children with him to California,

| where his father and mother were living, for the purpose, as he 
says, of giving them a home and having them cared for. After 
living there for over a year, he applied in the Courts of Cali­
fornia for divorce.

'

The decree there, as I say, gave the custody, not only of the 
two rhildren who were with him in California, hut also the child 
in question here, who has always been with its mother, and has 
never left its mother, who was horn here and is a British subject, 
i" tin- father.

ihnmbcrt.

There is no doubt in my mind that I do not need to inquire 
into tin- validity of the California divorce at all, because, grunt­
ing that it was valid in every way, I come to the conclusion that 
the decision there made as to the custody of the child in question

h in i iN.ini here, is not binding upon me. That was the point which came 
up yesterday.

In tlmt part
ml. giving V>

». mi ii writ vf

The point is. however, settled in the ease of Hope v. Hope, 4 
DeG. M. & (1. 328, 43 Eng. Reports 534. in the decision of 
Lord Chancellor (’ranworth. In that ease a British subject and 
his wife were living in France, where their children were. 

I and all were domiciled in Franco, and divorce proceed -
I

(no. specially 1
I ings were going on in the French Courts, and the 

French Court hail given the interim custody of the
I children to the mother. An application was made in the

against the 1 
a foreign 1 

ir-olil child 1

I English Court of Chancery regarding the custody of the child
I ren, although they were not in England at all. Lord Chancellor
1 Fran worth deals with the whole question ns to the jurisdiction
1 of the English Court over children so situated. I do not need2244
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to quote in detail from his decision. lie decided that hr had 
authority to deal with the matter, on the ground that they unv 
British subjects, and he made an order requiring the wii. to 
confer with her husband in taking all necessary steps for tin* 
purpose of delivering up the children to him with a view to 
their being brought over and educated in England. She app. a led 
from the Lord Chancellor’s order, and successfully resisted h,.r 
husband’s application in the French Court for the delivery 
the children, on the ground of the pendency of the appeal. Un 
the matter being again brought before the Lord Chancellor, he 
made another order upon the wife in the same terms, but |, 
(piiring compliance within a week. This is a much stronger • .is** 
than the one before me, because the child here is and always has 
been within the jurisdiction of this Court.

There are other cases too, such cases as Dawson v. 
Jail, •! DeG. M. & (1. 7f»4, 4-1 Eng. Reports .‘It Ml. in 
which the same Lord Chancellor Cramvorth refused to 
transfer the custody of an infant who had been born in 
New York, but whose father was a British subject according in 
British law, but also an American citizen, according to Aim i i n 
law. lie said : “I refuse to order her to be taken back to tin- 
United States.” But both parents were dead in that cas-. and 
it is interesting to see how far the Court did go. All the prop­
erty of the child was in the United States, and several guardians 
were appointed in several States; but simply because the child 
in a sort of clandestine way was taken to England and was 
technically a British subject, lie refused to order it to be taken 
away from England, ft was twelve years old.

The case of Ilex v. Hamilton. 17 Can. Crim. Cas. 4lu. i> dis­
tinguishable, because there the child was evidently in Indiana 
when the order of the Indiana Court was made.

The conclusion is, that I am not bound by the decree of the 
California Court, and that the father’s right can be no stronger 
by reason of that decree than it is in any case. I think lii< 
position as father claiming the custody of his children is far 
stronger than the position he takes under the California decree 
The ease will have to go on in the ordinary way as if the father 
was applying for the custody of his child.

Vr im ft facie 1 should say that it is more in the inter, st of a 
female child only three years old to be left with its mother. 
That is, I think the burden of proof must be placed upon the 
father to shew that the mother is not a proper person to have 
possession of the child, and that it is not in the interests of the 
child to be left with her. The case will be enlarged to permit 
the father to give his evidence if he is in a position to do so.

I Escrow (

When 
plaintiir 
imlil n ti

gistratio

will not

their svii 
trust con

| II Hr/,

' «to|»|*« 
mens mu 
property 
the s|rciif 
formed to 
tru»t was

Aitkal I
iv/biy V. 7Yi

W.X. ÎW7.

The up pc 
Med by tin 

/ F. Il, ll 
J. IV. lia,

Kalin,i Oi‘cor<1n>jhj.

Riddell, ,
"boom.” om 
Trusts and (li 
with the com 
business. Th 
eate. obtain 1 
develop the | 
<»t the syndic 
HI both told 
parties from 
Campbell to * 
money from t



1

15 D I. R 5 D.L.R. | Wiley v. Tri sis and (Ji arantki: Ci

uit lu* liild 
t thi‘„v were 
the wife to 
*|>s for tlie 

I
le appealed 
•existed her 
delivi ry ..f 
ppeal. «hi
! '
ns. hut re-
rOIlge I1 e;|>e
alwin s has

v.Jau'sn 
î IK Ml. in 
efiised to 
i horn in 
•cording to
i Amer e in 
mek to the 
t case, and 
1 tin* prop-
guardians

1
I
ii lie taken

II
ii Indiana

•ree of the 
o stronger 
think hi< 

Veil is far 
lia decree, 
the father

crest of a 
s mother, 
upon the 

n to have 
xts of the 
to permit

WILEY v. TRUSTS AND GUARANTEE CO.

(Decision No. 2.)

Ontario hi visional Court. FulconUridtir. C.J.H.H.. Hutton ami Itidihll, ,/,/
Jump 24. 1012.

I Ks< ROW i $ i—11—Aorkkmkxt not to bkuihtkr i ran si- m Passing oi
TITLE—ThVIIT8—MlXINO SYNDICATE.

Where upon the formation of n mining rymlirate !«• take over the 
plaintiff* mining claim, a trust company was appointed tru-tee to 
hold a transfer of the property 1ml. so as "not to ailed the rights intr, 
s< nl tin* parties thereto tindert«Mik not to regi-ter the transfer, a re 
gist rat ion thereof in violation of such agreement will In- vaeated where 
ii" intervening riglits are in quest ion •, Imt a re-eouveyamv of the land 
will not he ordeml merely heeause of -ueli hreaeli of agreement where 
the trust company held the title to the property for valuable v-msidera 
lion as against the pi untill" and upon tru-l- in favour of the mem 
Ih‘|s of the syndicate who had In-come -m h niemlH-rs and paid for 
their syndicate shares upon the faith of the title being “vested" in the 
trust company.

(It'ili-a v. Trusts ami tlnaraalrr Co. i No. I . D.L.R. u-ver-s-d 
on the facts; 1/eA'iin \. Itircl. Ill <1.1..15. s|. spm-ially referred to.|

KsTom t. ( § 11 A—2il I—My hkko—Tr x nsu r to i hi sti i Advertise
MKNTS STATINtl THAT I'ROl’ERTY VESTED IN lltl STI K I M'AIII X I \
I ni» CLAIMING 1.11 V

One, who delivered a transfer of property to a trustee as paid for, 
is estopped by permitting the latter to represent himself in advertise 
ment- made for the public to act upon, as Is-ing vested with such 
property front claiming a vendor's lien, a- again-t |s-rsons who. on 
ila- »tlength of such advertisement-. liven me memlN-r- of a -yudic.ite 
formed to deal with such property and for the liendil of wiiom the 
tni-t was created.

Afteai. Iiv the defendants from the judgment of Tt:i:i'/i:i., .1,,
II f/-11 Trusts mul (iaarantn Co. t No. 1). d D.L.H. 290. :| O.
W.N. 997.

The . 11 > | m * ; 11 was allowed unless otic of two alternatives sug­
gested hv tin* Court is accepted by the plaintilT.

I /•’. II ill in nth, K.C.. and IV. ./, Elliott, for the plaintiffs.
./. IV llain, K.C.. for the defendants.

RmDKLL, J.:—At about the time of tin* height of tin* Cobalt 
"boom." one Campbell came to Warren, tin* manager of tin* 
Trusts and Guarantee Co., deposited a considerable sum of money 
with the company and stated to Warren bis method of doing 
business. This was to acquire a Cohalt property, form a syndi­
cat**. obtain from or through the syndicate sufficient money to 
develop the property, and then sell or work it for the benefit 
"I the syndicate. A. M. Wiley (now deceased) and Camp- 
Mi Iwitli told Warren that Campbell had bought certain pro- 
perties Ironi Wiley and paid for them. It was necessary for 
('implied to get the public interested in his scheme and to get 
money from the public : and this necessitated advertising.
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It was arranged that the Trusts & Guarantee Co. should h 
trustees for the syndicate, i.c., of course, for all those who were 
to have an interest in the proceeds of the sale or working of 
property. Warren says:—

The question in my mind was us to whether 1 would insist upon the 
transfers Is-ing actually executed by Wiley, and recorded before per 
milting the Trust Company's name to be used in connection with the 
advertising; and upon an undertaking being given and Mr. K as­
surance being given that everything was all right, I agreed to lot the 
advertisements go just as if we had the transfers.

The undertaking was as follows :—
To the Trusts and tluarai^ee Company, Limited, . . . I, A M. 

Wiley, owner of the following properties (setting them out), agree 
that 1 hold the same in trust to be conveyed to you for the < djaIt 
Nipigon Syndicate Registered, and that 1 will execute proper oui voy­
ances vesting the title in you us soon as accurate description* - in I* 
obtained from Port Arthur, or within ten days from the date hereof.

This was signed, sealed, and delivered by A. M. Wiley, Nov­
ember 22nd, 190ti. Mr. E.’s assurance referred to was as fol­
lows. Mr. K. drew up the undertaking. Warren did not know 
Wiley and asked E., “Now Mr. E., do you think this i> 
right!” and he said “certainly, you can depend on it; it will I* 
all right.”

The advertisement will be found in the report of the . .is, 
i/, Kim i /: u 1909 ,19 0 L U\. at pp. 82, 8 : ind 

seen some subscribers were obtained. On November 29th, War­
ren writes E., the solicitor for Wiley :—

You were to let me have on Monday last the actual transfers from 
Mr. Wiley covering particulars of agreement with Mr. Campbell. Will 
you please see that 1 have this in possession to-morrow iimniing.

Such conveyances were urgently called for, as the advertise­
ment which had been very extensively placed, read: “Title 
all mineral lands is and will be vested in the Trusts and Guar­
antee Company, Limited,” and an honourable company would 
see to it that this was done at the earliest possible moment, Dec­
ember 3rd, Mr. E.’s firm reply, saying:—

Mr. W. wrote to his brother ... for the original certificate so 
that a transfer could be drawn to you and deposited with you a* ar- 
ranged ... 1 got Mr. W. . . . this morning to write to the 
registrar for the necessary description. In the meantime I understand 
that Mr. Campbell has deposited with you a written undertaking from 
Mr. Wiley to transfer the property.

December 31st, E. writes his client A. M. Wiley, enclosing—
two separate deeds from yourself to the T. & 0. Co. and one transfer 
under the land title from yourself to the T. & G. Co. This i* for tin 
purpose of carrying out your arrangement with Mr. Campbell.
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ami Jauuury 8tli, the documents are returned to E. executed, A. 
M. Wiley saying in the covering letter:—

Now, 1 want you to look aftvr tin* transference of these documents to 
the Trust Company in such n way that I cannot possibly he tied up umi 
that t'nni|ib(,ll must pay me the $110,DIM) which he promised to do. 
February 14th, Warren writes E. again for—• 
the transfers to us of the Wiley properties. Will you please let me 
have them at once in pursuance of the undertaking we have. 

February 16th, E. answers that lie would be glad to hand 
over everything he has but—

I have instructions from Wiley that Campbell has not carried out 
his arrangement with Him, and ho asks for a copy of the undertaking. 
February 16th, Warren writes—
unless 1 receive the documents at once it seems to me that I must 
take immediate action. 1 do not know of any obligation on Camp­
bell's part to Wiley. In fact Wiley told me verbally that there were 
no conditions, and I insisted upon that understanding l*‘ing put in 
writing. 1 have been told by yourself that the only delay was in 
getting the descriptions.

February 25th, again a formal demand was made for the 
transfers and March 4th, E. writes Wiley’s brothers :—

I have a letter from the Trust Company insisting on Mr. A. M. Wiley 
carrying out his undertaking, which he gave to the Trust Company, 
that is, to transfer certain lands and premises to them ... I 
think it would be well in view of your brother's undertaking to hand 
these documents to the Trust Company with a letter that they are 
to be held by the Trust Company in escrow until the notes which Mr. 
Campbell was to give your brother are delivered.

We are not informed how the solicitor conceived such a 
proceeding to be in accordance with the undertaking he had 
himself drawn up, and the assurance he had given Warren. 
March 5th, E. suggests to Warren that he (Warren) should see 
Campbell and tell him to carry out his part of the agreement, 
and March 6th, Warren replies:—

You knew very well that Wiley's undertaking is absolutely uncon­
ditional, and I expect you, therefore, to carry it out and also your 
|M>rsonal promise to me . . . We have the undertaking which must 
lie carried out.
March 7th, E. writes that if Warren does “not desire to 

wait till Mr. A. M. Wiley comes to the city,” he had better take 
such proceedings as he may he advised. 1 venture to think that 
it would have been better if Warren had then taken proceed­
ings—hut he did not. Later on on the same day E. writes War­
ren s company :—

In accordance with the writer's conversation with your manager to­
day. we herein enclose you transfers of various properties from Andrew 
.Marks Wiley to your company. The transfers are sent to you on tin* 
distinct understanding and agreement that they are not to Is* registered,
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neither are they to become the property of the Cobalt Nipigon Sy li 
eate until the agreement betwwn the Cobalt Nipigon Syndicate,
('. Campbell ami Andrew Mark* Wiley in carried out. The con*i.l.-i.i 
tion for the transfer of these properties has not been paid nor .im­
part of it and Mr. Wiley claims a vendor's lien on the same for it an I 
only deposits them with you in escrow until that is paid. If you i.m 
not hold these transfers on the above conditions kindly return the 
same to us, as they are left with you on no other conditions.
Warren answered:—

I have to acknowledge the receipt of your two letters of this -ht.- 
I telephoned you in reply to the first one saying that there w.i- i 
intention on my part to accuse you personally of any breach of iiihln 
taking, but that what 1 wanted to make clear was that the under­
taking to deliver the transfers was absolutely unconditional so fai .is 
Wiley and the Trust Company alone were concerned. I suggested th;.- 
you senti the papers with such a letter as you might see tit to write. 
Since then I have your letter enclosing the transfers. All I can -ay 
is that I will hold the transfers unregistered, subject to the terms of 
the undertaking that I have. I know of no arrangement by wlaieh M: 
Wiley is entitled to any consideration for these transfers, hut in 
taking this stand I wish to state that tin1 position of the parties is not 
to lie prejudiced merely by the transfer or possession of the transfers 
from you to me.
No answer was to this letter, and it must be taken

that K. acquiesced in the terms of this last letter.
Subsequently Warren took advice as to what he should do. 

in view of the position of the syndicate, the ribing mem­
bers, who looked to the Trusts & Guarantee Co. to do what they 
could to protect them, and counsel advised that the transfers 
should he registered. Apparently without any reference to 
Wiley or his solicitor, the company registered the transfers 
about November, 1907, and thereupon further registered trans­
fers from the company to J. J. Warren (their manager), ami 
from Warren to Stockdale. Stoekdalc having a miner’s lie.-use 
and the transfers being for domestic reasons—then Stockdale 
executed a declaration of trust in favour of the “Syndicate.'’ 
May 29th. 1909, Wiley demanded a re-conveyance, claimin'.: that 
the transfers were held under tile terms of R.’s letters of March 
7th, 1907. Securing no reply to that letter or to another of June 
7th, an action was brought, 2nd Octolwr, 1909, by the cx.viimrs 
of A. M. Wiley against The Trusts & Guarantee Company. .1 J 
Warren, Stockdale and Cobalt Nipigon Syndicate—plea lings 
were noted, closed 3rd December. 1909, against Cobalt Ni „ron 
Syndicate in default of defence—and the case came on for trial 
before Mr. Justice Teetzel, March 14th, 1912. That I.. nied 
Judge’s conclusions are to he found. 3 D.L.R. 290, 3 o.W.N. 
997. The defendants (other than the syndicate) now ; |- :il. 
It seems too dear for argument that, for valuable 
consideration, Wiley had undertaken to transfer the pro-
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perty to the Trusts anti Guarantee Company ; that, at 
a certain stage, he desired to get away from his de­
finite undertaking; that, his solicitor advising a delivery 
ns in escrow, an attempt was made (in and by the letter of the 
7tli March, 1907), to have the agreement made by Wiley modi­
fied in two particulars: (1) the transfers were not to he regis­
tered; (2) they were not to become the property of the Syndi­
cate until an agreement between tin» Syndicate. Campbell, and 
Wiley should be carried out—and that, while the first change 
was acceded to by Warren (whether wisely or unwisely), tin- 
second was not. lie says: “I will hold the transfers unregis­
tered, subject to the terms of the undertaking that I have.”

It is argued that the last, words id* Warren’s letter have some 
significance; but, in view of all the correspondence, all they 
mean must be, “neither the rights of Wiley nor those of the 
purchaser Campbell, etc., the parties to the agreement you 
speak of, will he affected inter se by the transfers reaching 
our hands.”

If these terms were not satisfactory to Wiley or his solicitor, 
they should have said so: but as I have already said, by their 
course of conduct, they must be taken to have acquiesced in the 
terms of this last letter.

Counsel for the Trusts and Guarantee Company seems to 
have thought that, notwithstanding the express agreement to 
hold the transfers unregistered, the company, being trustees, 
were justified in registering them. No authority is cited for that 
proposition, ami counsel before us expressly abandoned the 
position, and admitted for the purpose of this action that his 
clients had done wrong. Therefore, however tin* omission to 
register might have rendered the company liable to their 
ecstuis que trust, tin» registration must be vacated and the trans­
fers declared “unregistered.”

Hut, with that done, 1 cannot see that the company are not 
entitled to hold the transfers in trust “for the Cobalt Nipigon 
Syndicate,” as set out in the undertaking of the 22nd November. 
1904».

What is the “Cobalt Nipigon Syndicate”! Not simply 
Campbell, Dexter, and White, who, in a proceeding to which 
the defendants were not party, were held to la- “the only mom- 

on the 2(i November, 190f>.” See McKim v. lii.rcl, 19 O.L.R. 
81. at p. 81».

There is no doubt that confusion 1ms arisen hv reason of the 
ambiguity in the name “The Cobalt Nipigon Syndicate.” There 
was a partnership formed by Campbell, Dexter, and White, evi­
denced by an indenture of the 24th November, 190G (exhibit 6), 
to continue for two years under the management of Campbell 
alone, he to have 80 per cent, of the profits and each of the
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others 10 per cent., and lie to have the right, if cither of the 
others should desire to retire, to buy him out for $500. Tli if 
any, must have been the Cobalt Nipigon Syndicate which had 
dealings with Wiley. Then there is a more extensive “The 
Cobalt Nipigon Syndicate” provided for by another indenture 
of the same date (exhibit 5), to he composed of those three and 
“such other persons as may from time to time he entitled to 
membership in such Syndicate,” the number of memberships to 
he unlimited, the three persons named to he entitled to 60 per 
cent, of the profits and the “members” to 40 per cent. “Mem­
berships” were advertised for sale in advertisements referred 
to by Warren (exhibit 3), and some favourable answers received, 
with $120 enclosed for a “special membership.” See M< l\ in \. 
Itin}. 10 O.L.R. 81.

It was this “Syndicate” for which the Trusts and Guarantee 
Company were to he trustees—ft syndicate composed of three 
persons who were partners and an undetermined number of 
persons who were not partners, but rather like shareholders in 
a company or eo-owners than members of a partnership. S««- 
McKim v. Hi.nl, 10 O.L.R. 81, at p. 87.

It is plain that the “memberships,” so far as appears, were 
bought on the advertisement, which states in so many words, 
“Title to all mineral lands is and will be vested in the Trusts 
and Guarantee Company Limited,” and “The Syndicate already 
own over 750 acres of valuable mining lands . . .”

It was clearly the duty of the Trusts and Guarantee Com­
pany to have this land vested in them before permitting the 
advertisement to issue—and, having permitted the advertise­
ment to issue before such vesting, the company were clearly 
right in insisting upon its being done as soon as possible. 
“Vested” must in this connection mean “effectively and safely 
vested;” and I cannot understand the action of the company 
in waiving the right—which, in their position ns trustees, may 
also have been a duty. It is possible that there were considera­
tions which justified them in so doing: but, if so, they do not 
appear. But we need not consider this matter—the company 
consent now to he hound by their agreement—this consent and 
the judgment of the Court based upon it will not prejudi • the 
right of the eestuis que trust or any of them against the triis 
tees for breach of trust, if any damages accrue from such breach 
of trust, which is not to be anticipated.

It is and was the duty of the Trusts and Guarantee Company 
to set up and actively assert their claim to the land and convey­
ances as such trustees—and they also had a legitimate claim f«»r 
expenses, commission, etc., as such trustees. The judgi nt ob­
tained against the Cobalt Nipigon Syndicate by default plead­
ing must apply to the only Cobalt Nipigon Syndicate in exist­
ence in November, 1906, when A. M. Wiley is alleged to have
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agreed to sell to the “defendant the Cobalt Nipigon Syndicate 
for the consideration of $30,000’’ the lands mentioned—and that 
was the Syndicate formed by the first agreement of the 24th 
November of the three persons named—the new Syndicate had 
not been formed with “special members”- these came in in 
answer to the advertisement published after the sale and after 
the undertaking. No judgment against that Syndicate can 
bind the “special members”—they are not partners: McKim v. 
Bird 10 O.L.Tt. HI.

So long as there are persons for whom the Trusts and Guar­
antee Company are trustees. T think they arc entitled to retain 
those transfers.

It is claimed that the plaintiffs have a vendor’s lien. Tt is 
not proved as against the Trusts and Guarantee Company or 
their cestuis que trust that the amount was not paid—hut, 
waiving that, when the company accepted the trust, it was repre­
sented by the owner of the land that the land had been paid 
for: it is apparent Jliat the company would not have allowed 
themselves to he represented in public advertisements as vested 
with the property if the land had not only not been paid for, 
but even wholly unpaid for. The representation was made that 
it should he acted upon, the advertisement represented the land 
us vested in the company—which, of course, implies not subject 
to a vendor’s lien, but paid for: subscriptions wore received on 
this basis hv the company from special members, who are now 
,r si a is que trust of the company ; and I think the vendor is now 
(■stopped from setting up that the land is unpaid for at least 
as against the “special members.” I think, from the evidence 
of Warren, the position of R as solicitor for Wiley and the 
Syndicate, and all the circumstances, that Wiley must have 
known and did know the whole plan. This, however, applies 
only to the “special members,” who are entitled only to 40 per 
pent, of the proceeds of the lands—the judgment against the 
Syndicate will apparently hind the partners in that Syndicate, 
I.P.. those who arc entitled to the 00 per cent.

It would seem to he the best disposition to make of the case 
to direct the sale of the lands : all parties to heat liberty to bid ; 
pay out of the proceeds f 1) the costs of the Trusts and Guar­
antee Company between solicitor and client of action and ap­
peal; (2) any expenses, commissions, etc., to which the said 
company arc entitled; (3) the costs of all parties of the refer­
ence ; and of the remainder divide 40 per cent, between the 

special members” and pay the rest to the plaintiffs. The 
plaintiffs consenting to this, it should he referred to the Master 
in Ordinary to sell, tax costs, fix expenses, commission, etc., 
determine the “special members,” and generally to do evory- 
thinir necessary to carry out the judgment—disposing of the 
costs of the reference as above stated.
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Or. as a business proposition, the plaintiffs may think it wise 
and profitable to purchase or otherwise acquire the claims m,| 
rights of the “special members”—who they are, or at least who 
they were originally, must be known from the hooks of th- 
Syndicate and of the defendant company. If this be done, upon 
the defendants being paid their costs, commission, and exj- nvs 
as above, the plaintiffs would he entitled to a reeonveyam of 
their property. The Master would fix the costs, etc., and dispose 
of the costs before him.

If tin* plaintiffs do not accept either course, I think . 
appeal should be allowed and the action dismissed, both 
out costs, but with a declaration that the defendants hold tin- 
transfers unregistered according to their agreement.

Appeal alio uni

RAMSAY V. LUCK et al.

Onlai it> lli'ih Court. Trial before Sutherland, J. April 15. 101 j.

1. Costs igll—28i—Sc a le —Forf.cloh irk: action against pvhciiamic- 
for vai.it: without noth i:—Error in filing mortciaui. in i.w 
TITLES OFFICE.

Where an action for the foreclosure of a mortgage against m. 
gagor and two purchaser* from liim who had each bought a tliir-l 
the land, was dismissed as to the purchasers because they u- • 
fide purchasers for value and without notice of the mortgage 
to the fact that the mortgage had been recorded in the land t ii il 
by an oversight by someone therein, only as against the ivn • . 
tliird of tin- land and not against the two-thirds so hough! 
proper under such circumstances for the Court to give such pun user* 
costs as against the plaintiff on the County Court scab- an I 
the High Court scale which ordinarily they would Is-

Action upon a mortgage, for foreclosure, payment, and pos­
session.

The action was dismissed with costs against Lauras' y and 
Wilson; judgment for foreclosure against Luck.

T. A. Gibson, for the plaintiff.
S. If. Bradford, K.C., for the defendant Wilson.
G. Waldron, for the defendant Lancaster.
The defendants Luck were not represented.

Sutherland, J. :—The defendant William Luck was th 
owner of the east half of lot No. 162 on the southerlx < I of 
Merton street, in the township of North Toronto, plan \ ». M 
which east half had a frontage on Merton street of .*>0 f t On 
the 12th October, 1900. he executed in favour of the plnintiif 
(his wife, the defendant Kczie Luck, joining their n to bar 
dower) a mortgage on the said land for $300 and interest, as 
therein provided. The 50 feet were divided into tin parcels,
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each having a frontage on Merton street of If» feet 8 inches, 
and on each parcel was a house. The mortgage was. on the lfith 
Octolter, 1909, recorded in the land titles office in the city of 
Toronto; but, by oversight, only as against the easterly one- 
third portion of the said lands. Subsequently, the defendants 
Lancaster and Wilson, without notice of the said mortgage, re­
spectively purchased and secured certificates of title to the 
centre one-third and westerly one-third portions thereof. Later 
on. the plaintiffs learned of the error as to registration; and, 
by writ of summons dated the 13th August, 1911, commenced 
this action for foreclosure1, upon tlie said mortgage.

All four defendants were served with the writ, but the de­
fendants Luck did not enter an appearance thereto, and were 
not present nor represented at the trial.

The plaintiff in his statement of claim asks, as against all 
defendants, that the mortgage be enforced by foreclosure and 
for possession of tin* mortgaged premises, and in addition, for 
a personal judgment for the principal money and the unpaid 
interest as against the defendant William Luck. Each of the 
defendants Lancaster and Wilson pleads that he bought without 
notice or knowledge of the plaintiff’s mortgage. These last- 
mentioned defendants were examined for discovery, and the 
plaintiff thereupon learned that they were, as claimed, innocent 
purchasers for value, without notice. Upon the face of the 
record, no notice was apparent: ami the plaintiff, in initiating 
the action as against Lancaster and Wilson and making them de- 

i fendants, was taking a risk that, if he failed to fasten notice 
j upon them, he would be obliged to pay their costs. When, af­

ter examination for discovery, he decided to proceed to trial, 
without discontinuing as against them, he took the risk of the 
further costs which would thereby lx; incurred.

He is entitled as against the defendants Luck to the ordin­
ary judgment for foreclosure, limited to the easterly one-third 
f tin- .10 feet in question, and to a personal judgment against 

I the defendant William Luck for $300 principal moneys and in- 
I Merest from the 12th October, 1912, according to the terms of 
I the mortgage; and 1 order and adjudge accordingly.

Tlir plaintiff will have his costs as against the defendant 
I William Luck on the County Court scale: see 9 Edw. VII. eh. 
I 28, sec. 21, sub-sec. (c).

The action will be dismissed with costs as against the de­
fendants Lancaster and Wilson.

At lie- trial, counsel for these defendants offered, in ease 
1 sbouLl be of opinion, under the circumstances, that they might 
well he content with costs on the County Court scale only, not 
topr. ss for costs on the High Court scale, which ordinarily they 
would l»e entitled to claim. I think, having regard to the facts,
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it will he appropriate to give them costs throughout as a- mst 
the plaintiff on the County Court scale; and I order and direct 
accordingly.

Tlie oversight having occurred in the land titles oflfin th.- 
plaintiff will lie left to seek such relief as lie may he reasonably 
entitled to, if any, out of the assurance fund under the A

Judgment- accord in■; i

FREEMAN v. BANK OF MONTREAL.

Ontario llinh t’ourt. Trial beforr 1/iilitlrton, ./. .Inm s. loi

1. Basks (6 IN' A (Mil Paymf.xt of infaxt’s viikovk Recovery in. k i
MUSKY PAID.

A cImm|ih* ilrnwn l»v an infant upon a hank account *tamlin_ 
name is a good «lisvlmrge to the hank which pays it. ami the .im.nit• 
of a vhe<|iie so paid cannot he recovered hv the infant from the lunik.

[Dicta in Hurl of Hurl.ini/hanmhirc v. />n#n/. 2 Eden. OU. ai 71 
Hr /». Itiurklrbank. II Vli. I). 358, at p. 3511; and Buniiihi/ \ . I 
Jfm rsitimiril Intcrml Socirtf/, 28 ('ll. I). 41(1, at p. 424. appi ■ .mi 
applied ; Orcrton v. Itannixler, 3 Hire 503; and I a Ini I ini \.<

Kill, followed.|
2. Masks ( | IV A—(JO)—Vaymkxt of is fast’s ciihji i Rh i \>i

BASK—R.s.c. 10(1(1. vit. 110. NKVS. 47. 4S ash 105.
The elleel of sections 47. 48 and 103 of the Bills of Kxelian \ 

R.S.C. 1000. ch. 110. is to constitute a cheque drawn hv i infant 
upon an account standing in his name a complete discharge to the 
hank which pays it.

3. I ska Sts i § I 1)2—22«)—CiiKqrrs iihawn iiy is fast—Over s ' l.i.v
IIII.ITY OF IIAXK—R.S.C. 190(1. I II. 20. SKC. 05.

Section 05 of the Bank Act. R.S.C. 100(1. eh. 20. dues m-i ■ — 
upon a hank in Ontario, which has more than *300 on depu-r in • • 
name of an infant, without knowledge of his infancy, a li ■ 'n 
repay to the infant the amount of a cheque for over *500 mn
him upon his account.

4. Khtoppkl is III (i—H'ib)—Laviikh of isfast—Faii.crk to iiiii v ii"'
TO HFtXIVKB A MOIST OF tllEql'K FOR OVF.R A YKAR—MlHTAKI I

Where a hank has more than $500 on deposit in the name of 
infant, and has paid a cheque for over $500 drawn l»v him ii|-"ii • 
account during his infancy, ami the infant has made no o! in
such payment for more than a year and a half after color '
lie will he precluded hv his laches from recovering the am • i tie 
cheque from the hank, notwithstanding that lie lielieved him- if t" >•' 
a year younger than he was.

Action brought by one John W. Freeman to reeo* r fmm 
the defendants the sum of $1,300, being a portion of 'inn of 
$1,800 deposited by the plaintiff to his credit in the <!• i n iants' 
branch hank at Deaeronto, and withdrawn by him from the bank 
during his infancy.

The action was dismissed.
IV. G. Wilson, for the plaintiff.
IV. 11. Northrop, K.C., for the defendants.
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•Iline 8, 1912. Mmm.KTox, .1 : -The sum of #1,020.42 was de­
posited on the Sth September. 1905. This sum was tile share of 
the plaintiff in the estateot'hisdeceased grandfather. Ilis father, 
John Freeman, was executor of the estate; and, upon realisation, 
paid this money to the plaintiff, who thereupon deposited it in 
the hank to his own credit. The sum of #774.76 was deposited in 
the hank on the 15th September. 1905, and was the amount of 
money standing to the plaintiff’s credit in the post office savings 
bank, and withdrawn by him from that bank, in the name of 
John Freeman. This amount represented #100, the proceeds of 
tin- sale of certain sheep given to the plaintiff by his grand­
father. with whom he at one time resided, and moneys saved by 
the plaintiff from wages paid to him by his father.

The plaintiff’s father was at one time supposed to be a suc­
cessful business man. lie carried on business first as a grocer 
in Deseronto and later as an hotel-keeper. The plaintiff entered 
his father’s employment when about twelve years of age, and 
assisted first in the grocery business and afterwards as bar- 
tender. lie lived at home, was charged nothing for his hoard 
or lodging, and received wages, a substantial portion of which 
went into the post office savings bank, and then into the de­
fendants’ bank.

The hotel premises were at that time under mortgage to one 
John McCullough. In April. 1906. an agreement was come to 
betu* .-a the plaintiff and his father by which the plaintiff agreed 
to lend his father #1,800, to be paid on account of the mort­
gage upon the hotel; and on the 20th April, 1906, the plaintiff 
Mimed a cheque in favour of McCullough for this amount. This 
cheque was afterwards deposited to the credit of McCullough in 
the defendant bank, and in due course was paid out upon Mc­
Cullough’s cheque.

The father continued to carry on the hotel business until 
shortly before the 22nd August, 1910, when he left Ontario on 
account of domestic and financial trouble. Almost immediately 
after his departure, the plaintiff consulted his present solicitor, 
who on the 22nd August, 1910, wrote a letter to the bank de­
manding payment of #1,300 and interest, upon the theory that 
the receipt of the #1,800 from a minor was a breach of the Bank 
Act, and that the payment to the minor of anything over #500 
was void against the plaintiff, who, by reason of his minority, 
claimed to avoid the contract. Without waiting for a reply, the 
solicitors issued the writ in this action on the 23rd August.

Th. plaintiff was born on the 23rd December, 1887, and so
......... . age on the 23rd December, 1908; more than a year and a
half before the bringing of this action. lie asserts that he under­
stood until recently that he was born on the 23rd December, 
ls>\ and so would not be of age until the 23rd December, 1909
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—a little over six months before the bringing of the action lie 
does not sny that his conduct with reference to the bank and 
his attempt to repudiate were in any way influenced by tin Mis­
understanding; but he does rely upon his mistake as an nnsw.r 
to the suggestion that his Inches should be treated as pi hid 
ing him from now repudiating what he did in his minority

About the time the father left Ontario, the mortgage upon 
the property was foreclosed, and the whereabouts of the father 
was not for some time ascertained. It is admitted that In * 
now absolutely worthless.

In Grant’s Treatise on the Law relating to Bankers, » ml. 
(1910), p. 31, it is said : “The relations between a bank and an 
infant customer have not yet been the subject of judicial divi­
sion, and involve questions of great nicety.” After the examina­
tion of some authorities, he concludes thus : “It is, therefore, 
submitted that the law is that if an infant draws a cheque in 
his own favour, and receives the money, the banker could < i arly 
not be called upon to pay the infant the money a second time. 
As regards cheques in favour of third parties, the true relation 
seems to be based on the principle that an infant may du by 
an agent any act that he can legally do himself.”

In Sir John R. Paget’s article on Bankers and Banking, in 
Halsbury’s Laws of England, vol. 1, p. 587, it is stat 'd ‘A 
current account may be opened with an infant, so long as it is 
not allowed to be overdrawn ; for an infant may be a creditor. 
A cheque drawn by an infant entitles the holder to receive pay­
ment, and so constitutes a discharge. An infant cannot . laim 
again money paid out to him or others on his cheques."

These expressions of opinion arc based upon such statements 
as that of Pearson, J., in Burnaby v. Equitable Revcrsioinmi In­
terest Society (1885), 28 Ch.D. 416, 424, where he say> The 
disability of infancy goes no farther than is necessary tor the 
protection of the infant.” And that of Lord Mansfield u Earl 
v. Buckinghamshire v. Drury (1761), 2 Eden 60, 71 ‘Infancy 
never authorises fraud . . . If an infant . . . receives 
rents, he cannot demand them again when of age.” \tid that 
of James, L.J., in Ex p. Brocklcbank (1877), 6 Ch.D. \ >59: 
“Cannot an infant give a receipt for wages or salary due to 
him in respect of his personal labour?”

These statements, it is true, are dicta; but they are eta of 
great weight, and are quite in accord with the general prin­
ciples governing infants.

In Overton v. Banister (1844), 3 Hare 503, an inl'.m! nine­
teen years of age had executed a release. This was held to be 
a good discharge to the trustee for the sum actually paid, but 
not to be a bar to a suit to recover a further sum all I to be 
due.
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In Valcntini v. Canali (1880), 24 Q.B.D. 1 66, Lord Coler­
idge, C.J.—with whose judgment Bowen, L.J., concurred—in 
dismissing an action brought by an infant to recover moneys 
paid by way of rent for a furnished house which he had used 
and occupied, stated that the infant's claim “would involve a 
violation of natural justice. When an infant lias paid for 
something and has consumed or used it, it is contrary to natural 
justice that lie should recover back the money which he has 
paid.”

It is clear that, when the bank became indebted to the infant 
Freeman with respect to his deposit, the mere fact of bis in­
fancy would have been no answer to an action brought by him 
to recover the money. As put by James, L.J., in the ease already 
referred to, G Ch.D. at p. 360: “A man cannot be allowed to 
escape from the payment of a debt because the person to whom 
it is due happens to be an infant. lie cannot be permitted to 
say. * l will cheat my creditor because he is an infant/ ”

It is a mere accident that, by the Rules of Practice, in an 
| action for the recovery of a debt due to an infant, the judgment 
| would require the money to be paid into Court for bis benefit.

That provision does not in any way alter the effect of the con- 
! tract to repay implied upon the making of the deposit.

The contract was one beneficial to the infant, lb* was the 
•ustodian of his own money, and the agreement merely made the 

| bank a temporary custodian of bis funds during his will. The 
hank’s obligation was to hand back the money to its customer or 
pay it to bis order. Nothing in this was detrimental in any way 
to tin- interest of the infant.

But. apart from this, 1 think that the provisions of see. 48 
of the Bills of Exchange Act, R.S.C. 1906, eh. 119, a fiord a com 
plvtc defence, although this operation of the section may not 
have been foreseen by the draftsman of the Act. Section 47 
provides that “capacity to incur liability as a party to a bill is 
coextensive with capacity to contract.” But see. 48 provides 

j that “where a bill is drawn or endorsed by an infant . .
I the drawing or endorsement entitles the holder to receive pay 

meat of the bill . . . ”
This provision applies to a cheque (see. 165) : and, substitut­

in'»' the word “cheque” for “bill,” the effect is: “A cheque 
drawn by an infant entitles the holder to receive payment there­
of." If McCullough was entitled to receive payment, then the 
payment must operate to discharge the bank.

The plaintiff's counsel based his argument to a great extent 
;il*>n the provisions of see. 95 of the Bank Act, R.S.C. 1906, eh. 
T' nud 1 have postponed its consideration because it can better 
In‘ de»It with in the light of the law relating to infants’ con­
tracts. That section provides : “The hank may . . . (o)
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receive deposits from any person whomsoever . . . whether
such person is qualified by law to enter into ordinary contracts 
or not; and, (b) from time to time repay any or all of the prin­
cipal thereof, . . . 3. If the person making any such deposit 
could not, under the law of the Province where the depus js 
made, deposit and withdraw money in or from the hank wit! mt 
this section, the total amount to be received from such p i « 
on deposit shall not, at any time, exceed the sum of five liumhvd 
dollars.”

So far as 1 know, no case has arisen under this section. The 
plaintiff’s counsel assumes that the effect of it is to mal- n-.t 
only the receipt from hut the repayment to an infant ol any 
sum exceeding $000 unlawful ; and from this he argues tin lie- 
cause $1,800 was received unlawfully, and $000 only cow I In- 
paid lawfully, he is now entitled to demand payment of $l.:!nn 
the disability having ceased.

In the first place, it is to he observed that there is no ivstrii- 
tion upon repayment. The restriction is upon the amount of 
deposit ; and if, as a matter of policy, the Legislature 111 r < 
an infant’s account to be kept under $500, and the hank, in 
ignorance of the fact that the depositor is an infant, ren iv.-< ;l 
sum exceeding this an, it then becomes the bank s duty
immediately to repay the excess to the infant, on learninv 1 liis 
minority. I cannot find in this section any sanction fur the 
theory upon which the action is brought.

Rut, as said. I do not think that there is any “law ti>- 
Province” which prevents an infant from depositing m<• 
and withdrawing it from the hank, even assuming that 1 im­
pression “law of the Province” is not to be confined . 1 

express statutory provision.
If an infant cannot deposit money in and withdraw ' from 

a hank, possibly he would he unable to deposit his mom v with 
an innkeeper for safe-keeping; or, if lie did deposit it. a uni ini: 
to the plaintiff’s theory the only safe course for the imiK -p-r 
would he to wait till suit and then to pay the money into 1 mrt.

Upon another ground. I think, the plaintiff fails. Tli .««•tion 
is not brought until more than a year and a half after t! infant 
attained his majority. The money withdrawn from ti bank 
was used by him for his father’s benefit, and applied in reduction 
of the mortgage on the father’s hotel. Before making any 
claim, he waited until the mortgage on the hotel had h 1 fore­
closed and the father had absconded. If he intended - repu­
diate what he had done during his minority, I think tin under 
the circumstances, he ought to have acted with greater prompt­
ness.

In answer to this, the plaintiff suggests that he had been 
misled by his mother as to the actual date of his birth. 1 that
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he supposed that lie was a year younger than it now turns out 
that he is.

I do not think that this affords him any excuse. His com­
petency depends upon his age, not upon what lie thinks his age 
is. If the defendants had misled him, they might be estopped. 
The fact that his mother misled him—if, indeed, she did—is 
quite immaterial.

I find as a fact that the defendants acted throughout 
honestly, without any knowledge of the plaintiff’s infancy, and 
that there is nothing in his appearance to indicate infancy or to 
provoke inquiry. If it had not been for the fact that the 
mother's statement was not contradicted, 1 should have thought 
from the plaintiff's appearance that he was older than the 
mother states. 1 do not at all credit his half-hearted statement 
that lie was coerced into making the loan to his father. I think 
the true situation was, that, at that time, he had confidence in 
the business in which lie was his father’s right-hand-man. and 
thought that the interest of his father and himself was 
identical.

The action will be dismissed with costs.

Action dismiss) it.
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MacMAHON v. RAILWAY PASSENGERS ASSURANCE CO.
(Decision No. 3.)

Ontario lliiih I'oar'. Itiitilrll,in Chambers. Mail 21. 1012.

I. PimiVKKY AM» INKCKVTmX I g I—2)—CoMl'KI.I.IXO ANSWFKIM; OF gl Fs 
TUIX — I'lUMI.M.F—CoXTKAIIK TION OF AFFIDAVIT OX I'RODl'CTION.

Information which woulil otherwise In- com pel la hie on an examina 
li"ii for discovery does not liecome privileged lieeause an affidavit on 
production ha- been made, and the information sought would contra­
dict the allidavit. or form a lutsis for a motion for a better affidavit. 

Disioxiuv AXII IXSCFlTION (JIY—20)—EXAMINATION OF PLAINTIFF— 
AXHWKRIXU qVKSTlO.XN IN BKFKRK.NCK TO IKK I MF MS NOT KFFFKKFII 
TO IN AFFIDAVIT OX PROIIt’CTIO.X.

lu an action upon an accident insurance policy upon the life of the 
I laintilfs mother, where one of the defence- is mi-representation as 
to the agi* of tin* deceased, the plaintilf. on his examination for di- 
i-"vcn. must answer quest ions a- to the marriage certificate of his 
parents, which may lie material in determining the age of the de 
o-n-cd. notwithstanding the fact that no mention of any marriage eer- 
wrtilivate has lieen made in his atlidavit on production.

\stamlanl Trailinij Co. v. Sci/bolil, I O.W.R. Il.'ill. discussed, and die 
nun --I Meredith. C..I.. therein dissented from: Ihi/ilen \. Smith. 17 
IMJ .'a H I. distingiiislH‘d.|

Am;\i. by plaintiff from an order of the Master in Chambers 
inquiring him to make further answer upon nu examination 
for discovery.

The judgment appealed from, delivered hv Mr. .1. S. Cart­
wright. Master in Chambers, on May (I. 191*2, was as follows :

If. C. .1. 
1012
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May fi, 1912. The M aster: lit this action for the amount of 
a death claim upon an accident insurance policy, one of the deft uevs 
is, that the age of the assured was incorrectly given. On . \. 
amination of the plaintiff for discovery, he was interrogated on 
this point, and was asked to produce the marriage certificate of 
It is mother, the assured; no such document was mentioned in tin- 
plaintiff's affidavit on production, and Ins counsel objected to 
these questions as being an attempt to cross-examine on tin 
affidavit on production. The plaintiff did not say whether lu- 
had it or not, but stated that he was informed that the marriagi' 
took place at Belleville, Ontario, in what year he could not sty 
(This would seem to imply that the certificate was not in hi» 
possession.) He stated facts as to his own birth and that of hi» 
older brother which would agree with INtil as the date "I tin 
marriage, lie further stated that lie had no record of his moilin'» 
age, and that all his inquiries on the point had been fruitless 
He was then asked again as to the marriage certificate, ami tin 
objection of his counsel was again made and sustained I-\ tin 
examiner (questions 2d and 24).

The defendants now move for an order to have the qu« -lion» 
answered, and that the plaintiff produce the marriage certificate 
therein referred to, and make a further affidavit on production,

It is to be observed that the plaintiff has never admitted that 
he had at any time any marriage certificate of his parents. It i» 
therefore, clear that the motion, so far as it asks for a further 
affidavit, is made too soon.

The first point to be decided now is, whether the p! «intifï 
should state: (1) whether he had such certificate (question !», 
though this is not material, as (question 22) he was again knl 
if he had the certificate, and at once answered and without 
objection by his counsel, “No, I have not.” He w.i then 
asked (question 23), “Is it in your solicitors' possessionThis 
was not answered, and he was then asked (question 21. 
“Have you seen a marriage certificate?” This he declined to 
answer, on the advice of counsel, ami the objection \vi' sus­
tained by the examiner.

Counsel for the plaintiff relied on the decision of the Diu-ional 
Court in Standard Trading Co. v. Seybold (1902), 1 O.W.It. 
and especially on the words (p. 051): “The op|>osile parly may 
not indirectly, by means of an examination for discovery !" dial 
which lie may not do directly—cross-examine upon an affidavit 
on production.” But this must he read with what preen I- The 
case is not found in the Ontario Law Reports, and the f. n are 
not given in detail. It would seem, however, that the <!• mlant 
was asked on discovery if he had executed a certain <1 nuent, 
referred to as exhibit G. Then the judgment proceeds So far 
from there being any admission by the defendant that he » id ever 
had in his jHissession or then had such a document, an "ling to
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his recollection as then stated he never signed any such document.” 
The next paragraph recognises admissions that he had other docu­
ments as a ground for a further affidavit; and. in my reading of 
this case, it only says that the usual rule as to when a further 
affidavit can be required is to be strictly followed, but not so as 
to debar the examining party from doing what was done in that 
cum . Had the defendant admitted that he had executed exhibit 
ti, or had had it in his possession at any time, lie might have been 

! required to make a further affidavit.
I was always under the impression that an examination for 

discovery was a very usual way to obtain a further affidavit. 
The insufficiency of the previous affidavit is then brought to light 

i arising very often from oversight or forgetfulness of the deponent 
I or from a misapprehension of himself or his solicitor as to the 
| relevancy of documents other then those produced.

The counsel for the defendants stated that he was willing to 
accept the statement of the plaintiff's solicitors as to whether 

| there was a marriage certificate in existence, and whether the 
plaintiff had seen it, or had had it in his possession. This he is 

I entitled to, on the ground that the true age of the assured is in 
I issue, and the production of the certificate might enable the de­

fendants to obtain conclusive evidence on this point. (See Altor- 
ney-(!eneral v. (inskill (1882), 20 Ch.I). 510, 528, cited in Bray 
on Discovery, p. 112.) This is tin more important as the plaintiff 

I admits that a month before her death his mother said (question 
j I IK) d seq.), " I am about sixty-four.” One of the conditions of 
; the policy is, that the assured was, on the 11th April, 1011, not 

sixty-two.
If the solicitors cannot give this information, there must be 

further examination before trial. Success having been divided, 
the costs of this motion will be in the cause.

The plaintiff appealed from the order of the Master in Cham­
bers.

The appeal was dismissed.

II. K. Hose, K.C., for the plaintiff.
Shirley Denison, K.C., for the defendants.

May 21, 1012. Riddell, J. : This is an appeal from an 
order of the Master in Chambers directing tin- plaintiff to answer 
certain questions which he refused to answer upon his exam­
ination for discovery.

The action is upon an accident insurance policy—one of the 
defi n.. - is misrepresentation as to age. Vpon the examination 
for diMovcry, the plaintiff refused to say whether the marriage 

I certificate of the deceased (which would or might, as it is admitted, 
I insist in proving the age of the deceased) was in the possession 
I of his solicitors.

The ground of the objection is, that the plaintiff had already 
I made an affidavit on production in which he did not mention this
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document; and it is contended on his hvliulf that the qm imn 
which he ohjccted to answer was an indirect cross-exatnin n 
upon that affidavit.

I may say at once that I cannot understand the refu i of 
the plaintilï or his solicitors to make full disclosure of this .1 „-i|. 
ment if it exists—if the claim is an honest one. But that dots 
not disentitle him to take full advantage of the law if it i- In- 
contends.

The practice, which never obtained in Knglaml, of 
examining on an affidavit on production was introduced int.. th> 
l:p|w*r Canada Chancery practice shortly after the reorgan tin» 
of the Court of Chancery in 184!), by 12 Viet. (Can.) eh ti4 
Before that time, the Court of Chancery had been as at lir*t 
constituted in 1837 by 7 Win. IV. eh. 2, with a Vice-Cham 
but thereafter the Court was equipped with a Chancellor and two 
Vice-Chancellors. Before this, the Knglish Orders passed tore 
March. 1837 -the date of the Act 7 Win. IV. eh. 2 and fe« 
orders passed by the Vpper Canada Court of Chancery wen in 
force. In 1850 (7th May), new orders were issued by tin- I’ppcr 
Canada Court of Chancery, amongst them No. 50: “Am party 
to a suit may lie examined as a witness by the party u«l\* rin 
point of interest . . . without any special order for that pur­
pose . . ." This provision was continued by the Ch ary
(ieneral Orders of 1853, O. 22, sec. 1 (sis* 3 (Jr. at p. 2> and 
became in the Chancery (ieneral Orders of 1808 Chancery <.. neral 
< )rder 138

In 1852. this was considered to justify cross-examination "n an 
affidavit of documents: Xicholl v. Plliott (1852), 3 (Jr »>•». at 
p. 545, /nr Blake, (’.: “Where the affidavit fails to furn the 
discovery to which the plaintiff may lx* entitled, it will I mm- 
petent for him, of course, to cause the defendant to be « \ .mind 
viva vocc . . .”

And in 1877, under the Chancery General Orders Imw. 
Spragge, ('., in Dobson v. Dobson (1877), 7 P.K. 250, folle ng the 
former case, hehl that an examination upon the affidavit done 
ments was warrantai by the (Ieneral Order. The < invllof 
points out the danger of two examinations, one for «I • n, 
one upon the affidavit, but says (p. 258): “The questim out*
. . . the Court might deal with in the ease of two • 'initia­
tions without any reason for it . .

This overruled Paxton v. Jones ( 1873), 0 P.K. 135. which 
Mr. llolmestcd (Referee) had held that Order 138 did m notify 
cross-examination on an affidavit on production, ami p<-i md out 
that (Ieneral Order 268 did not refer to affidavits on p< ' "» 
“Any person having made an affidavit to lx* used or a I i shall 
be used on any motion, petition, or other proceeding I re the 
(’ourt, shall lx* bound to attend for the pur|x»sc of I 're­
examined . . .”—this was 0. 40, sec. 7, of the Ord* 18’d.
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lu* qui i mi ■ 
exam 1

In the Rules of 1HSS such n cross-exam illation was specially 0NT-
provided for. Con. Huh- 512 was: “The deponent in every ifTvi 
affidavit on production shall he subject to cross-examination;” mj.i

ie rvfu- i of 1
it' tin- . 1
it tlmt 'lui-s ■
if it is :i- Ilf 1

hut this was abrogated on the 23rd June, 181)4, by Rule 1345,
1 which in 1897 became (’on. Rule 490: “A person who has made Xl v x|xllox 

an affidavit to be used in any action or proceeding, other than on Raii way 
production of documents, mnv be cross-examined thereon still i'a-m \«,ins 
in force. \**v*k*n

"ni into tin- 1
1

in 1
as at first ■

lor ail-1 two 1 
issvil before I 
-ami a few I

1
; the 1 |iper 1 
‘Any party 1 
a«lVerse ill 1 

ir that pur* 1 
!» ( ’hancery 1 
p. 2s ami 1 
i»r> 1 it'lierai 1

\n doubt, the exception of the affidavit on production from 
liability to question by cross-examination thereon, was due to a Hidden,j.

1 desire to prevent two examinations and so save costs. See the 
remarks of the Chancellor in Dobson v. Dobson, 7 P.R. at p. 258,

1 cited above.
It never was intended to prevent any examination being had

I or questions asked which could lie had or asked otherwise than on
I an examination on such an affidavit that it prevented rross- 
■ examination on an affidavit on production is beyond question.

la Dryden v. Smith (1897), 17 P.R. 500, an attempt was made
I to get around the Rule by taking out an appointment for exantina- 
I tion of the plaintiff upon a pending motion made by the defendant
I for a better affidavit on production from the plaintiff. Mr. Cart- 
I wright. sitting for the Master in Chambers, set this aside, and
I his judgment was affirmed on appeal by Moss, J.A. The learned
I Judge (now Sir Charles Moss, C.J.O.) pointed out (p. 504): “The
I usual practice of examining the plaintiff for discovery has not as

at ii m mi an 1

furnish tin- 1 
ill Ik mi- 1 
b «-vnniiied I

I yet been adopted in this ease.” And (p. 505): “This appears
I to me to he in substance an attempt to cross-examine the plaintiff
1 upon his affidavit on production, under cover of a motion which,
1 if made at all, should follow and he based upon the outcome of
1 the means usually adopted under the Rules and practice for ob- 
1 raining from a party information and discovery as to documents

•s OI iNfc. 1 
illuwing the 1 
it ot (llK'U- 1 
Chancellor 1 
di-euvery, 1 

mi of costs 1 
> i \atiiina* 1

1 in his possession or power beyond that already furnished by the
I affidavit oil production.”

So far is this from deciding that the opposite party cannot
■ obtain, by an examination for discovery, information as to doru- 
1 nients supposed to have been left out of the affidavit that it
I (as it seems to me) certainly approves of the “usual practice of
■ examining . . . for discovery,” and of an application for a
I better affidavit based upon the outcome of following such practice.

», m which 1 
tint justify I 
am ; till out I 
no. (action: 1

if |M' 1

In Standard Trading Co. v. Scybold, 1 O.W.R. 950, the dc- 
I fendant had filed an affidavit on production sufficient in form;
1 he was then examined for discovery and asked whether he had
1 signed a document, exhibit (i. then produced to him. He said
1 that, according to his recollection, lie had never signed any such
1 document. The plaintiffs then “deliberately closed their exam- 
I illation,” and moved for an order: (1) that the defendant should

1 file a furtlier and better affidavit on production; and (2) that he
1 diould attend again for further examination. The Local Master
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lit Ottawa r(-fused to make the order; on appeal, the Chaim llor 
reversed the decision and made the order asked for; the defcn mi 
then appealed to a Divisional Court, which Court allowed the 
appeal. The grounds—wholly sufficient grounds, as mu-' !»• 

Mac Mahon a(|nijttV(| -lirc these. As to making a better affidavit, tie de­
ft xu.way ponent did not admit that he had or ever had had the document 

Vahsexukbf —as to the other part of the motion, the plaintiffs had delihci.teh 
Xsbvhanci closed their case. In the report in I O.W.R., at p. 651, t1

__L Justice of the Common Pleas, who gave the judgment of tin
Ridden,j. Court, is represented as saying: “As was determined hx Mr 

Justice Moss in one of the cases referred to (Dryden v. Smith. 17 
P.R. 500, 17 Occ. N. 262), the opposite party may not indir- - ily, 
by means of an examination for discovery, do that which he ina> 
not do directly cross-examine upon an affidavit on production 
It is quite plain that this is obiter dictum, and not a decision more­
over, it would seem to he either a misprint or due to inadvertent 
Mr. Justice Moss was not dealing with an examination for db- 
coverv at all. but an examination for use upon a motion fora 
better affidavit. Rut, whether dictum or decision, inadvertence 
or not, it is far from deciding that information which would other­
wise be on an examination for discovery becomes
privileged if and when an affidavit on production is made, ami the 
information sought would contradict the affidavit or. if not 
contradict, form a basis for a motion for a better affidavit. It is 
admitted that such a 1* t could be called for at the trial
and also (unless the affidavit on production interfered) at the 
examination for discovery.

I think the appeal should be dismissed with costs to the de­
fendants in any event.

I must again express my astonishment at the attitude of the 
plaintiff, if his claim is honest.

Appeal distr «</.

0NT WOOD v. GRAND VALLEY R. CO.

j j ^ j Ontario It i<jh Court. Trial before MUIdlrton, J. June 7, 1 '112.

1012 1. CORPORATIONS AND COMPANIES (|IV(r2—111)—VoWKIIS nr ! 'HUM
-------  —CONTRACT SIGNED BY CORPORATE NAME FOLLOWER 1IY si», NAITRE

June 7. of president as such.
The name of an incorporated company at the foot of an i ■ • iifM. 

followed, ns part of the same signature, by the name of its v 
and the word “president" is the signature of the company ir-t : 
the president personally.

2. Corporations and companies (RIVG2—111)—Liability ■ ikim

Dl NT ON tOM i mi N I i XPBI SSI y i S n Bl D in i" "N III - 
AND THAT OF THE COMPANY—SIGNATURE OF COMPANY.

Where by an agreement which is in writing but which it « I baye 
lieen competent to the parties to make without any writing. |*0“> 
dent of an incorporated company enters into an undertake 
upon his own liehalf and upon liehnlf of the company. Imt :n< 
agriement in the name of the company only, the written > unient

ONT.

H.C. J.
1912

will lie 
ngreeme 
iis und<

3. Contract

deration

4. Damages

1X0.

thereof.
[Chapl

Action 
ing on lmsii 
company ar 
company, ti 
of contract 
as to eonnee 
Railway at I 
for bonds o

Jiidgnieii 
condition ini

a. f. siu
S. C. Sm
C../. llol

June 7, 1 
of men 
George, a vill 
Galt. At tlu 
and down to i 
what unfavoi 
facturer. Tl 
George, hut i 
and no accoin 
or industrial 
running from 
along the vail 
of St. George 
some two mill 

In 1906, M 
Railway Com) 
much intereste 
the idea that i 
George would 
that village, hi 
tiallv advancei

01^826

74

7563



S DIR.] Wood v. Grand Valley R. Co. 429

will lu* regarded merely ns a record of tlie agreement and not a* the 
agreement itself, ami the president wil be held personally bound by 
iis undertaking,

3. < ii.ntracts (8 VI A—411)—Recovery back of money paid—Non per-
FOBMANVK «IF A PROMISE—DAMAGES.

Money cannot In- ordered to Ih1 repai<l as upon a failure of consi­
deration. where the failure is the n<>n-|>crformance of a promise, the 
only remedy is damages for the breach of the promise.

4. Damages (8 1—3a)—Substantial amount— l ncektainty in assess­
ing.

Substantial damages may lx* awarded in spite of the fact that some 
speculation and uncertainty is necessarily involved in the assessment 
thereof.

[Chaplin v. Il ici: ft, [1911] 2 K.B. 78(t. fidloxved.l

Action by a number of manufacturers and merchants, carry­
ing on business at the village of St. George, against the railway 
company and A. J. Pattison, formerly president of the railway 
company, to recover damages from the defendants for breach 
of contract to construct an addition to their line of railway so 
as to connect the village of St. George with the Canadian Pacific 
Railway at Galt; for repayment of $10,000 paid by the plaintiffs 
for bonds of the railway company; and for other relief.

Judgment was given for the plaintiff and costs subject to 
condition imposed by the Court.

G. F. Shepley, K.C., and A. M. Harley, for the plaintiffs.
S. C. Smoke, K.C., for the defendant company.
C.,/. Holman, K.C., for the defendant Pattison.

June 7, 1912. Middleton. J. : -The plaintiffs are a number 
of merchants and man lecturers carrying on business at St. 
George, a village situated about half way between Brantford and 
Galt. At the time of the occurrences giving rise to this action, 
and down to the present time, the village of St. George was some­
what unfavourably located from the standpoint of the manu­
facturer. The Grand Trunk Railway has a station named St. 
George, but it is between one and two miles from the village, 
and no accommodation is afforded to industries by any spur line 
or industrial sidings or switches. The Grand Valley Railway, 
running from Brantford to Galt, follows a semi-circular route 
along the valley of the Grand River, passing some six miles south 
of St. George. A branch line runs northward at Blue Lake, 
Mine two miles, terminating four miles south of tin* village.

In 1906, Mr. Pattison was the president of the G rami Valley 
Railway Company, its largest individual stockholder, and very 
much interested in the success of the undertaking. He conceived 
the idea that a continuation of the road from Blue Lake to St. 
George would not only be of great advantage to the industries of 
that village, but that the interests of his road would be substan­
tially advanced, as a very considerable amount of freight might

ONT.

H. c. J. 
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R.'co*

Statement

Middleton, J.
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bo diverted from the Grand Trunk by affording eonv* ni.-nt 
access to the different industries, and the freight could th i he 
carried to Galt, where transshipping arrangements miv he 
made with the Canadian Pacific Railway Company.

With this in view, lu* visited St. George, and com. | :1 
public meeting of those most likely to be interested in tli pro­
posed arrangement: and, after explaining what was prop .shI, 
he solicited financial assistance, to take the shape of the pm ias.- 
of bonds that would he issued by the railway company t ;ii.| 
in the construction of the four miles necessary for this new 
undertaking.

Like all promoters, Mr. Pattison was sanguine, and lie 
to have imparted some of his enthusiasm to the plaintiffs The 
Grand Valley Railway Company was well-known ; its financial 
position was not regarded as satisfactory ; and, before parting 
with their money, the plaintiffs insisted on Mr. Pattison shew- 
ing his faith in the company under his control by himself im.li-r- 
taking to be responsible for the carrying out of the prom - s lie 
was ready to make on its behalf.

There is a conflict of evidence as to Mr. Pattison’s attitude. 
TI is recollection is, that lie was to undertake nothing saw n Ins 
representative capacity; but I think his recollection is at fault, 
and that it was his intention, as well as the intention of the 
plaintiffs, that he should he personally hound.

I’pon the faith of Mr. Pattison’s personal guarani, the 
plaintiffs agreed to purchase bonds of the road to the c\ . at of 
$10,000. These bonds were not regarded as being of am great 
value, and were not sought as an investment. What tl plain­
tiffs desired, and what Mr. Pattison promised—both in s own 
name and in the name of the railway company—was .ou­
st ruction of the line which would give them a means of h : lulling 
freight independently of the Grand Trunk; the accomi latino 
afforded by that company being, as already said, regarded as 
quite inadequate and unsatisfactory.

Mr. Pattison undertook to reduce the arrangement writ­
ing, and he prepared a short memorandum produ.. 1 at the 
trial as exhibit No. 2—under date of the fitli June. Th stated 
that the of Mr. for
received subject to the establishment of freight conm .-i >n with 
the Canadian Pacific Railway at Galt, and is to he can !led if 
freight connection and satisfactory tariff rates are not rrangi-d. 
This memorandum was signed hv the Grand Yalh > Railway 
Company, and was to he delivered to each individual M*riber 
whose subscription would form part of the $10,000.

When this document was submitted as emhoih ing th.* 
arrangement made, it was at once repudiated. Mr. i'.iilisons
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OOllV- lii.-Ut 1
mid Hi I»1 I 
s tnigl lie 1

I attitude then was: “If you do not like the draft that 1 pro- 0NT
I pose. prepare one to suit yourselves.” Mr. Wood was selected p”r ,i 
■ as the draftsman, and prepared the document exhibit No. 3. mi-j

COIlVrii | a 1
in llir pro- 1 

is pro|Kist«il, I 
lu» puivliase 1 
pony t - aid 1 
>r this new 1

I This was afterwards read over by all concerned, was deemed to
I he satisfactory, and was executed by Mr. Pattison, who signs
1 thus “The Grand Valley Railway Company. A. J. Pattison. enwn

\ U 1 1 N
R. Co.

I’pon the faith of this document dated the 20th June, 1006), ----
1 individual subscriptions for bonds—some of which hear an
1 earlier date, hut were until then held in escrow—were handed

ad In1 seems I 
nt ill’s The
its financial 1 
ore l' irting 
tison shew- 1 
toelf under- 
proiihsi-s he

1 over, and new subscriptions were made for an amount necessary
I to cover the shortage, so that the total would reach the required
1 $10,000. A joint note was executed by the subscribers and dis- 
1 counted; the proceeds went to the credit of the railway com- 
I puny : and the bonds were allotted and distributed. Some of the
1 signatories to this note ultimately proved unable to pay. The
1 plaintiffs paid the whole note, and between them became en- 
1 titled to the whole $10,000 of bonds.

’s attitude.
save in his 
is at laillt, 
tion of the

Tin- company readily assimilated the $10,000, hut did not
1 make any serious endeavour to construct the four miles of
1 road merely grading a short distance.

At one stage of the trial, some difficulty was suggested by
1 reason of the bonds having been transferred by the Northern
I Securities Limited; but Mr. Pattison made it quite plain that

iriintv.'. the 
v extent of 
* any great 

tin- plain- 
in his mvn 
is Hi-- con- 
if handling 
in ini)'la tion 
egnrded as

1 the bonds were the bonds of the railway company, although held
1 by the Northern Securities Limited, a concern of which he was 
■ also president.

1 pon the pleadings, the company disputed all liability for
1 the transaction ; hut, when it was made to appear that the money
1 had gone to the company, and when Mr. Pattison stated that all
1 he had done was done with the sanction not only of the entire
1 directorate, but with the sanction ami approval of all the shore- 
I holders of the company, Mr. Smoke admitted that the company
1 was not in a position to repudiate the transaction.

nt to writ- 
Bed »t the 
This stated 

bonds is 
•ftion with 
Ravelled if 

arranged, 
v Railway 
subscriber

The question of difficulty is, whether, on the agreement of
I the 2!>th June, Mr. Pattison assumed any personal liability.

In the first place, much reliance is placed upon the fact that
I Mr. Pattison did not sign this document individually; lie signed
1 it merely as president of the railway company.

1 quite agree with Mr. Sheplev that the addition of the word 
" president” would not derogate from Mr. Pattison'a personal

1 liability if the signature had been simply “A. J. Pattison.
1 President but 1 cannot follow him when he contends that the

lying the 
I'attison’i

■ signature in question is Mr. Pattison*s signature. 1 think it
1 was intended to he the signature of the railway company by
I Pattison. its president.
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Nevertheless. I think that, by the terms of the agreem -at. 
Mr. Pat tison was intended to be personally bound ; and th ab­
sence of his signature is not fatal. The writing was intended 
to embody in a permanent record the terms of an agreement 
already made. It does not itself constitute the agreement : nul, 
as I understand the transaction, the agreement was one which 
it was quite competent for the parties to make without any 
written instrument.

Yet I think it important to investigate the terms of the 
written agreement, because, no doubt, all concerned regardai it 
as embodying the agreement which had already been made. 
Looking, then, at the agreement for the purpose of ascert.iining 
Mr. Pattison’s liability, and for this purpose disregardin'-' all 
other evidence, I think I find conclusive proof of his personal 
liability.

“Mr. A. J. Pat tison, president, of the Grand V alley Railway 
Company, hereby undertakes and agrees, on his own behalf and 
on behalf of the Grand Valley Railway Company, that In will 
make or cause to be made a through traffic arrangement with the 
C.P.R., making direct connection with the C.P.R. at Galt, in 
terms of the Railway Act of Canada, in such a way that current 
competitive freight rates will apply continuously from >• 
George,” etc.

The addition to Mr. Pattison’s name of his description, 
“president of the Grand Valley Railway Company,”does imt, as 
already said, detract from his individual liability. Then the 
agreement proceeds : “It is further agreed that the extension of 
the Grand Valley Railway to St. George,” etc., “will I» pro­
ceeded with at once.” And this is followed by a proviso Pro­
vided always that the terms, conditions, and covenants of this 
agreement shall be binding upon the heirs, executors, ami assigns 
of the said Pattison and the said Grand Valley Railway Com­
pany.”

1 am inclined to think that the draftsman of this agi "-ment 
at first intended it to be an agreement entirely between I’attison 
and the plaintiffs, and that it was an afterthought which induced 
him to add “and the said Grand Valley Railway Company.” 
1 f this is so, then the words “ It is further agreed” must 1 trans­
lated “It is agreed between Pattison and the subser ■ rs for 
bonds. ’ ’

Upon the argument it was pointed out that the document 
was on its face defective, in that, while “parties” are spoken of. 
there are no parties. However, viewed not as an agiv. nt but 
merely as a record of the agreement, 1 think it goes far to corro­
borate the plaintiffs* version of what the real agreement was

Therefore, both on the document and on the oral deuce.
I find this issue in favour of the plaintiffs.

Mr. Pat 
appears to 
who under! 
into. Some 
and the ven 
son relies i 
thinking th, 
president.

I cannot 
received the 
correspond i 
on to make 

At the tr 
be dealt wit] 
plaintiff’s wt 
have spoken 
the damages 

The plai 
ment for ree 
been a failli 
return the \ 
was cited Hi 
relief.

for t wo reasc 
and. althougl 
edly formed 
find no case i 
upon failure 
forma nee of i 
for the bondi 
the railway e 
of the road, 
remedy is dat 

Particular! 
thought they 
theory. The 
Uhls, [1911] 
repudiated th 
awarded whei 
here quote wh 

In this cas 
they could set 
tion between 
addition, they 
their business, 
itig and nutgoi 

28—f) D.I-R.



[5 DLR. 1 5 D.L.R.] Wood v. Grand Valley R. Co. 433

agreemnt. 1 
ind tli>* nli- 1 
is intended I 
agreement 1 

ment ; and, 1 
one which 1 

ithout any 1

Mr. Pat tison, some time after the making of this agreement, 0NT-
1 appears to have sold his interest in the railway to a third party, ilT i
■ who undertook to assume and carry out the contracts entered mi-j
I into. Some dispute has arisen between Pat tison and his vendee,
■ and the vendee now refuses to carry out the bargain. Mr. Patti-
■ son relies upon this as a moral justification for his position, <.k\m>
1 thinking that the contract was one which ran with the office of x Vl"v
■ president.

pins of the 1 
regarded it 1 
teen made. 1 
icert .lining 1 
rardimr all 
is personal 1

I cannot at all agree with him in this. His railway company
■ received the $10,000, and in selling out he, no doubt, obtained a
■ correspondingly increased price; so that, if lie is now called
1 nii to make good his undertaking, he ought not to complain.

At the trial it was agreed that the question of damages should
1 he dealt with upon a reference, if I should be of opinion that the
I plaintiffs were entitled to recover. Subsequently both counsel

-y Railway 1 
behalf and 
lat he will 
it with the 
t Galt, in 
at current 

from St.

1 have spoken 1o me and have agreed that i should myself assess
I the damages upon the evidence before me.

The plaintiffs’ counsel contended that I should give judg 
■ ment for recovery of the $10,000, upon the theory that there had
1 been a failure of consideration ; the plaintiffs undertaking to
I return the worthless bonds of the railway company. No ease
I was cited that appears to me to justify the granting of this
1 relief.

ascription, 
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I do not think the consideration can he said to have failed :
1 for two reasons. In the first place, the plaintiffs have the bonds ;
1 nail, although the bonds may not be of great value, they undoubt- 
I edly formed part of the consideration. In the second place, I

I find no ease in which money has been ordered to be refunded, as
1 upon failure of consideration, where the failure is the non-per- 
1 forma nee of a promise. The $10,000 was given by the plaintiffs
1 for tlie bonds of the railway company, and for the promise of

1 the railway company and of Hal tison to secure the construction
I of the road. This promise has not been performed, and the only

agreement 
l Pat tison 
li induced 

■ ompuny.”
1 he trims- 
rihers for

1 remedy is damages for its breach.
Particulars were given of the damages which the plaintiffs

I thought they were entitled to recover, upon an entirely erroneous
1 theory. The true principle is found in the ease of Chaplin v.

1 //ids, [10111 2 K.B. 78(5, where the Court of Appeal entirely
I repudiated the idea that substantial damages should not he

document 
i[n»ken of. 
•niellt hut 
to corro- 

1 nt was.

1 awarded where there is difficulty in the assessment. 1 need not
1 hm- quote what is there set forth at length.

In this ease the plaintiffs expected to receive great benefit if
1 they could secure the construction of the railway and eoinpeti- 
I !*nn between the Grand Trunk and the Canadian Pacific. In 

addition, they expected great convenience in the carrying on of 
their business, by the ready access to a railway by which ineom- 

1 mg and outgoing freight could be handled. They expected addi- 
■ 28—:» D.L.B.
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tiomil profit by the increased prosperity of the municipal in in 
which they were interested. All these considerations wen- pre. 
sent to the minds of both parties at the time of the making < the 
agreement.

There were many elements of uncertainty. These eoid I not 
he eliminated. If all that was hoped for came to pass, the jolvan- 
tage to the plaintiffs would far exceed the $10.000 paid. i l. 
price was not given for a thing certain, hut was given f the 
chance of obtaining the great advantage hoped for. If 1 
attempt to assess damages on the basis of the plaintiffs iv< mv 
all that they contemplated, then the damages would lie in.-my 
times the price paid. But, endeavouring to assess in the li 
all the uncertainties and contingencies pointed out by counsel, 
and which were, no doubt, equally present to the minds of Loth 
parties at the time the agreement was made. I think 1 shall imt 
go far wrong if 1 place the damages at the same sum as tliât 
which Pattison and his railway company induced the plainii'b 
to give for this chance.

The plaintiffs profess to regard the bonds as of no valu.-; 
and, while 1 am not allowing this to influence me in ti>- 
ment of damages, I think it is fair that any value there he 
in them should go in ease of Pattison, if he is called upon ' > pin 
and, if the plaintiffs assent. I shall direct that, upon pa; n r 
the judgment, the bonds shall be delivered to Pattison or whom 
be may appoint, and that any money which may be received on 
account of the bonds, in an action brought by other bondli-dd. rs 
and now pending, for the realisation of the total issue, iiie. 
shall be credited upon the judgment.

The judgment will, therefore, be for $10.000 and costs, sub­
ject to the provision above indicated.

Judgment for plaintiff».

ROULEAU v. INTERNATIONAL ASBESTOS COMPANY
Quebec Superior Court. (District of Arthabaska). Poulint I 

May 20, 1012.
1. Execution <§ I—3i—Right to—Against wiiat—Seizure ok immov­

able property—Art. 2098 et hk<#. R.S.Q. 1900.
The rights conferred by a mining license issued under t ■ Quel"" 

Mining Law. art. 2098 and following. R.S.Q. 1909. an* i miovaI*!.- 
property and may be seized under a writ of execution.

2. Execution (8 I—3)—Right to miner's license—'Thw-eer-Ab
SENCE OF CONSENT OK MINISTER—R.S.Q. 1909, 2134.

The provision of art. 2134, R.S.Q. 1909. that the lit- • i* on'.' 
transferable with the consent of the Minister, is a provision m favour 
of the Minister alone and lack of his consent to transfer <■■ «nnot k 
set up by the debtor in opposition to the seizure.

[Durand v. The City of Quebec. 13 Que. S.C. 308, appr-\<*■!.]

(Jiruitard, lhaudry d- Oirouard, for the plaintiff. 
Crepeau d- Cote, for the defendant, opposant.
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5 DL.R. | Km leau v. Int. Akiikstok ('<

Povliot, J., (translated) : On the 25th September, 1911, 
in virtue of a writ of execution <l< bonis et de terris issued on the 
demand of the plaintiff, the sheriff of the district of Arthahaska 
seized the following property:

The mines and mining rights covered by the mining license issued 
by the Department of Mine# of the province of Quebec under No. 130 
and covering the nortli-eaat half of lot No. 0 in the fifth range of the 
tmvnship of Thetfunl, to wit : on Cadastral lot ii A in the fifth range 

f the township of Thetford, containing 70 acres, and on Cadastral 
loi Oil in the said range and the said township, bounded on the north­
east by the line between the fifth and sixth range, on the north-west 
by lot 6A. on the south-east by a public road and on the south-west 
by a line parallel to the side lines of the lot, drawn nt four and a 
half chains from the line between lots 0A and 0B by 70 chains in 
depth, containing 34 20/100 acres.

The minutes of the seizure declare that a copy of the said 
seizure was posted ill the office of the prothonotary for this dis­
trict. as the company has no longer any domicile.

Attached to the documents which were returned into Court 
by the sheriff is a report hv the bailiff. Poulin, declaring that on 
September 28, 1911, he served a copy of the minutes of seizure 
upon the defendant company by leaving a true certified copy 
with and speaking to Charles 1). White, advocate, and agent for 
tlu* said company for Lower Canada, authorized to receive any 
service for the said company, nt his office and place of business 
in the city of Sherbrooke.

On October 20, 1911. upon permission of the Judge an op­
position to annul was fyled which was accompanied by an affi­
davit of Charles D. White, advocate, of the city of Sherbrooke, 
calling himself agent of the company for the province of Quebec.

The only objection is that the seizure of immovable property 
made in the said ease is irregular, illegal and null because the 
immovable property so seized is unseiznble.

The only question which this Court is called upon to decide, 
therefore, is whether this property is seizahle or not. It is not a 
question in the present case of the seizure of a title of debt in the 
possession of the defendant, which is unseizable (article 599. 
par. 12, C.P.), nor of shares or other instruments payable to 
bearer or by endorsement which can only be seized in a seizure 
of movable property (article 641, C.P.), but of an immovable 
real right which is placed beneath the hand of justice by means 
of a seizure of immovable property.

The opposant itself considers the rights seized as immovable 
rights, since it treats the seizure which has been made in the 
case as purely a seizure of immovable property.

The opposant invokes two reasons why the said property is 
: unseizable.
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(a) These mining rights are excluded from being ol>j, , •> ,,f 
commerce and arc inalienable (article I486 C.C.).

It is quite true that mines and mining rights belong; : to 
the Crown are not objects of commerce and arc inalieim so 
long as the Drown has not disposed of them, hut the mom ut a' 
mine or a mining license has been granted by it the pr nv 
becomes an object of commerce and can be alienated.

The mining law as consolidated by the Act 55-56 Yiei 
sections 1440 and 1441, expressly says that mining lands and 
mining rights can form the object of a sale or mining lirons* .

Section 1442 of this Act does not prohibit the aliénaiimi of 
these rights by the purchaser but obliges him to give not in- ..fit 
to the Commissioner of Crown Lands within thirty days under 
pain of the penalties mentioned in section 1527 of the Am. v iiid] 
provides for a fine of $50.00 and costs and in default of pay. 
ment an imprisonment of three months in the ease of any p 
who transfers mining rights without giving the required i.v

The mining law as revised in the Revised Statutes of Quebec 
1900. also allows the sale or licensing of mining lands i 21 lo and 
2111). Then by an express provision (article 2112 . very 
proprietor of mining lands as well as every holder of a ing 
license may sell, transfer or alienate his rights.

For this purpose it is sufficient to deliver an autheni n • »py 
or duplicate of the sale to the Minister, who registers it , t'w 
of ten dollars. This registration is effected within thirty hys 
at the diligence of the vendor or purchaser.

The Revised Statutes of 1909 do not reproduce s. i 1527 
of 55-56 Viet. eh. 20, which imposes a penalty for d nl* • 
register, but “ 1C very sale, concession or transfer not su i :> 
tered shall be null as regards the Crown” says art ici- ill.’

Consequently, by special provision of law, mines and n ng 
rights may form the object of alienation and may he t< I' . md 
by any owner of the same. These mines and mining rim •< may 
therefore be seized as forming part of the property >f the 
debtor and being the common pledge of his creditors

(b) Hut, says the opposant, in the present case it is not a 
mining concession or title of sale but simply a mining 1 intis- 
which was originally granted to George Rouleau I finally 
transferred with the consent of the Department to tl: >pposant. 
Sueh a license, it says, is. under the terms of article 21 >4 l« 
1909, only transferable with the consent of the Minis!* r and iu 
the absence of sueh a consent the seizure and sale -iniot 
effected.

If, therefore, the mining license is transferable a ml ing to 
the text of the statute it can be alienated and by tl 'tune fact 
it becomes seizable.
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It is true that the law requires the consent of the Minister 
to such an alienation, hut the Minister alone can avail himself 
of tie nullity which results from the lack of his consent. Con­
sequently as Judge Andrews says in the case of Durum! v. ('Hy 
of (Jmbcc. Id Q.O.R., K.C. dus. “That which is transferable is 
seiznhle” and only those persons in whose favor the prohibitive 
condition is imposed can set up the nullity of an alienation made 
contrary to the provisions of the contract. —

The defendant cannot without pleading the rights of an 
other, invoke the lack of consent by the Minister to obtain what 
ho asks by his opposition and to have the seizure of a mining 
license upon the debtor in possession of the same declared null.

See Turcott v. Charters, IS >.!« . s.f. 24 : (hmlcl \ (Ian 
non. IS Q.h.H. LNtS; Uhiault v. Drsbois, 1 K. de J. fid.Y

The opposition should consequently be dismissed with costs.

Opposition tlisoiissi </.

lient ic copy 

thirtx •! »y*

lot a

••online to 
• same fact

REX v. COHEN
* i nu l t>f \pprill, Harrow, Mat'larrn. Meredith. mill Magee. t . 

and Lennox, J. June is. 1912.

. I M It I MINT, 1 N I 'OHM ATION AND COM CI. VI NT • § 11 K—D3l -AmKNDMFNT
AMI R CASSINI, BY (IHANII JURY—DltVKHI NT HI I I Ml.

An inilictmciit vHnnot In* so amended. after having Ikmmi passed upon 
\ tin* grand jury, to «diarge an offence -uli-lmtially different from 

' iii charged in the original indictment.
I!< <i x. I,nlItTfton, 20 15. li.'ili : Iff a. v. H i ir i N". .'! i. .'I Can. 1 ï. t a-

11 -
99. referred to.]

. iMUCTMl \r. INFORMATION AND l IMI'LAINT (fill’ •*>•'») — A Ml XDMINT 
Obtaining monkv c.y fai.si: crfii mis (üixnii .iury’k finding

—('ll ANC,1X0 rilARM: To ONI OF OUT MAI Nil I'RKDIT < RIM. Coll
190(1. Ml. 40Afl.

\ i mdiet ment charging an ollenee and -eel hm I Of» of the ' riiniiul 
• 1 I: si | in Mi. eli. I U». of olitaining ni'-ii-' '•> fa Ne prince». n|«ui
i i a true liill lias liven found liy the grand jury, cannot In amended 

at the close of tin* ease for the Crown ■ • as to charge an ollenee under 
- ti Mi 405a of olitaining credit In false pretence», inasmuch as the 

• <-lienees are not substantially of t lu* -unie uatnie.
[Keg. v. Boyd, Que. 5 Q.H. 1. referred to.]

Inmitmint. information and comim.aint fflV -701—Qt \smxi.
SVIISTITVTIXO DIFFERENT OFFFXH Mill! «.RAND JURY*» ASS I- N T
( rim. Code 1008, sue. 1010.

Wliere an in«lietment, upon which a true hill has lieen fourni In tin* 
grand jury, has liven amended at tlie «do-e of tin- ease for the (’nnvn 
-i a- tu charge an olTenee substantially different from that charged in 
the original indictment, and the aciu*e«| lias Ihm-ii convicted of tlie 

iTcnn cliarged in the amended indictment, a substantial wrong oi 
miscarriage has occurred at tin- trial, inasmuch as tin* accused has 
Ins'll •• inieted upon a charge which has not In-vii dealt with by the grand 
iii'.x. and section 1010 of I In- Criminal Code, lt.S.C. 1900. eh. 110. is. 
therefore, inapplicable, and the conviction must be quashed.

• \ Ha tea, [ 1011) 1 K.lt. 964, referred to.]

Cask stated by J. II. Denton, Ksquire, one of the Junior
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Judges of the County Court of the County of York, pn --lim­
as Chairman at the General Sessions of the Peace, as follow-

“On the 20th and 21st days of March, 1012, the primmer 
was tried at the General Sessions of the Peace for the ('minty 
of York on an indictment which, before amendment, r- I as 
follows: ‘That Harry Cohen, at the City of Toronto, in the 
County of York, on or about the month of February, 1000, did, 
knowingly and fraudulently by false pretences, obtain from the 
Northern Crown Bank five thousand dollars, with intent to 
defraud the said Northern Crown Bank, contrary to the ( ïimimil 
Code.’

“The evidence for the C’rown developed the following >tate 
of facts.

“A joint stock company, known as ‘The National Metro 
and Biscuit Company Limited,' was incorporated and organised 
and began to do business in Toronto in the year 1907, tin- main 
object of the company being to manufacture and sell what is 
known as ‘Passover’ bread and biscuits, consumed by Hebrew 
people generally.

“The prisoner, his father, brother, and two others, were the 
directors of the company, which commenced to do busmen, 
with the Agnes Street branch of the Northern Crown Bank, 
in the autumn of the year 1907. The manager of tin; company 
was one Weinstock, and the manager of the Agnes Street branch 
of the Northern Crown Bank was one Gurofsky.

“On the 28th January, 1909, the position of the company 
with the bank was as follows. The company owed tin bank 
$3,000 on the note of the company, under discount, and $1.12141, 
the amount of an overdraft, and there was an indirect liability 
on customers’ paper, under discount, of $518. The bank asked 
for a settlement or t of the account. On tin 28th
January, 1909, Gurofsky wrote to the head office of tin bank, 
pointing out the condition of tin1 company, and asked for the 
company a line of credit of $10,000, consisting of $5,000 on its 
own note and $5,000 on trade paper, the whole to be guaranteed 
by the directors, of whom the prisoner was one.

“On the 3rd February, 1909, the directors of the bank con­
sidered the application, and decided to decline it until a state­
ment of the affairs of the guarantors was presented.

“On the 8th February, 1909, the prisoner signed a state­
ment of his affairs, shewing a surplus of $11,500, which, a» a 
matter of fact, was untrue, in that no mention was made of 
a liability of $2,200 to his second cousin, to whom, about four 
months afterwards, he conveyed the real estate referred to in 
the statement. This statement of affairs, signed by tin prisoner, 
together with statements signed by the other directors of the 
company, was forwarded by Gurofsky to the head office of lib 
bank; and on the 9th February, 1909, the directors of the bank
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met, and the application for a credit of $10,000 $5,000 on the 
company's own name and 85,000 on trade paper was granted, 
on the understanding that the direct loans be increased to $5,000 
only, with the guarantors suggested. Shortly after this, a docu­
ment called ‘th<‘ guarantee' was signed by the prisoner and his 
co-directors, and the credit of the company (in addition to the 
credit on trade paper) was increased from 83,000 to $5,000.

“At the close of the Crown’s case, counsel for the prisoner 
contended that the evidence, at most, disclosed a case of obtain­
ing credit by false pretences; and that, ils credit was something 
incapable of being stolen, the prisoner could not be found guilty 
upon the charge of obtaining money by false pretences.

“1 gave effect to that objection; hut, it appearing to me 
that the prisoner would not he misled or prejudiced in his de­
fence by an amendment of the indictment to make it conform 
with the evidence adduced, I did, for reasons which appear in 
the evidence at the close of the Crown's ease, amend the indict­
ment to read as follows: ‘That Harry Cohen, at the City of 
Toronto, in the County of York, on or about the month of 
February, 1909, did, in incurring a debt or liability to the Northern 
Crown Bank of Canada, obtain credit from the said hank under 
false pretences, contrary to the Criminal Code.'

“Upon such amended indictment the trial proceeded, and 
the jury found the prisoner ‘guilty.’

“The prisoner’s counsel asked for a stated case on the ques­
tion of law as to my power to make the amendment in ques­
tion. This request was granted, sentence was i>ostponed, and 
the prisoner admitted to bail.

“The indictment and the evidence taken at the trial, together 
with the exhibits, arc forwarded herewith and made part of 
this case.

“I reserve the following question for the opinion of the Court 
of Appeal:—

"Had 1 the power to amend the indictment at the time and 
in the maimer stated?”

The conviction was ^^1^1
7’. C. liobinettc, K.C., for the defendant, argued that the 

learned trial Judge had no power to amend the indictment, 
which charged an offence under sec. 405* of the Criminal Code, 
R.S.C. 1900, eh. 140, so as to make it charge an offence under 
see. 405At; and referred to Regina v. Norton (1880), 10 Cox

* 4115. Every one is guilty of an indictable offence anil liable to three 
yean-' imprisonment who, with intent to defraud, by any false pretence, 
either directly or through the medium of any contract obtained by such 
false pretence, obtains anything capable of being stolen, or procures anything 
rapalil- of being stolen to be delivered to any other |>crson than himself.

* Added by 7 & S Edw. VII. eh. IS, see. li, reading: 405.X. Every one is 
guilty of an indictable offence and liable to one year's imprisonment who, 
in incurring any debt or liability, obtains credit under false pretences, or 
by means of any fraud.
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C.C. 59; Rex v. Wheatly (1701), 2 Burr. 1125; Regina v. James 
'(1871), 12 Cox C.C. 127, the last-named ease being very similar 
to the ease at bar. The .Judge should have dismissed the ■ -c, 
following Regina v. Boyd (1890), Q.R. 5 Q.B. 1.

J. R. Cartwright, K.C., and E. Rayly, K.C., for the < mwn. 
argot sees. 405 and 405A must be read together; ami that 
the amendment of the indictment was within the powers of 
the trial Judge, under sees. 889 and 890 of the Code, which are 
more general and unrestricted than the powers of the Court 
under the English statutes, and the Canadian Acts prior to 
the Code. [Lennox, J., referred to The Queen v. Weir \o. 3 
(1899), 3 Can. Crim. Cas. 202, as to the point whether or not 
the amendment would render a different plea necessary. The 
cases are collected in Russell on Crimes, Canadian ed., j>. 1971 
et scq.—see especially note (in) on p. 1974, where the principle 
to be followed in such cases is laid down by Ryles, J. It it true 
that, if the present case arose in England, The King v. Unison, 
[1908) 2 K.B. 270, would he conclusive against the Crown: hut 
a different rule applies here. There has been no substantial mi- 
carriage of justice, and the crime of which the defendant has 
been convicted is not a different crime from that for which he 
was originally indicted, but the same crime with a different 
face. Reference was made to Taylor on Evidence, 10th ed., 
sec. 253; Cooke v. Stratford (1844), 13 M. <V W. 379, 387

Robinette, in reply, argued that no amendment could he made 
which altered the nature or quality of an offence, and referred 
to Regina v. Wright (1800), 2 F. & *F. 320, per Hill, J., at p. 325: 
Regina v. Bailey (1852), 0 Cox C.C. 29.

Meciarvn.j.A. June 18, 1912. Maclarbn, J.A.:—The defendant was in­
dicted at the General Sessions, Toronto, for having, knowingly 
and fraudulently by false pretences, obtained from the Northern 
Crown Rank live thousand dollars, with intent to defraud the 
said bank; and the grand jury returned a true bill against him.

During the trial, at the close of the case for the Crown, the 
defendant's counsel took the objection that the offence charged 
in the indictment had not been made out; that sec. 405 of the 
Criminal Code, under which the charge was laid, required that 
the accused must have obtained something capable of king 
stolen; whereas, according to the evidence for the Crown, the 
most that had been obtained from the bank in this ca wa< a 
line of credit for a joint stock company, of which the <i :< mlant 
was a director, and credit was something that could not 1» stolen 
Counsel relied upon a decision of the Quebec Court of Appeal: 
Regina v. Boyd, Q.R. 5 Q.B. 1.

The County Court Judge held that the objection w;i- we'll
taken ; but that the indictment might be amended by striking 
out the words charging the defendant with obtaining tin >5.000, 
and substituting a charge under sec. 405A of the < du that,

4
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"in incurring a debt or liability to the Northern Croxvn Bank, 
he obtained credit from the said bank under false pretences,” 
and the indictment was so amended. This section, 405A, was 
added to the Code in 1907 by 7 & 8 Kdxv. VII. eh. 18, sec. 6, 
to supply the defect in the laxv d out in the Boyd case.

The trial proceeded on the amended indictment, and the 
jury found the defendant “guilty”. At the recpiest of counsel for 
the defence, the Judge reserved for this Court the following 
question: “Had 1 the power to amend the indictment at the 
time and in the manner stated?”

The law ms to the amendment of an indictment in a case 
like the present is found in sec. 889 of the Code, which provides: 
•‘If on the trial of any indictment there appears to be a variance 
between the evidence given and the charge in any count in the 
indictment . the Court before which the case is tried 
may, if of opinion that the accused has not been misled or preju­
diced in his defence by such variance, amend the indictment 
or any count in it or any particular so as to make
it conformable with the proof.” Section 890 (3) provides: “The 
propriety of making or refusing to make any such amendment 
shall be deemed a question for the Court, and the decision of 
the Court upon it may be reserved for the Court of Appeal, 
or may be brought before the Court of Appeal by appeal like 
any other question of law.”

Section 889, above quoted, was first enacted in tin1 Criminal 
Code of 1892, as see. 723. Although it has been in force for 
nearly twenty years, and has been largely used, we were not 
referred at the argument to a single reported case in which it 
ha< been construed by any Court. The corresponding provision 
in the English criminal law is very different, so that we do n t 
find any direct authority there. It is sec. 1 of 14 & 15 Viet 
ch. 100, and enumerates a list of amendments that may be made, 
such as variances in the names of places, persons, owners of 
property, etc., or in the name or description of any matter or 
thing named or described in the indictment. Our oxvn laxv 
before 1892 was not unlike the English, and is to be found in 
R.S.C. 1880. ch. 174, see. 238, where any variance in “names, 
dates, places or other matters or circumstances . not
material to the merits of the case, and by the misstatement whereof 
the person on trial cannot be prejudiced in his defence on such 
merits.” may lie amended by the Court. This was taken from 
the Criminal Procedure Act of 1809, which was practically an 
adaptation of the English statute of 1851.

There are txvo reported cases in which amendments under 
sec. 889 of the Code (then sec. 723) were discussed and upheld. 
The first is liegina v. Patterson (1895), 20 O.R. 050, where an 
indictment was laid for obtaining two cheques by false pretences, 
the false pretence being “that there was then a large quantity
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0NT- of beans, to wit, 2,080 bushels of beans,” in a certain waivl i>,..
U.A. The words, “a large quantity of beans, to wit,” were struck
1912 out of the indictment, and the prisoner was convicted. A Divi-
---- sional Court upheld the conviction, and held that the indict-
RpX ment as amended was substantially the same as the one on which

Cohen. the grand jury found a true bill. It was pointed out that the
----  Code did not require the indictment to state in what the ik

Miii lnrrn, J.A. , . . ,pretence consisted.
The other is a Montreal case, The Queen v. Weir (No.

3 (an. Crim. ('as. 202, where an indictment for making false 
returns under the Bank Act was amended by inserting tin word 
“containing” before the words “a wilful, false, and den-ptive 
statement,” etc. Wurtele, J., said, at p. 208: “The correction 
in no way changes the character or nature of the offence, and 
as the defendant knew to the same extent before and after the 
amendment what he was accused of, he was neither misled nor 
prejudiced by it. . . . In fine, if the transaction is not 
altered by the amendment, but remains precisely the same, the 
amendment ought to be allowed; but, if the amendment would 
substitute a different transaction from that alleged, or would 
render a different plea necessary, it ought not to be made.

Although secs. 405 and 405A both relate to false prêt mm, 
yet they differ. The former relates exclusively to obtaining 
money, chattels, etc., something “capable of being stolen." the 
latter exclusively to the obtaining of credit; the punishment 
in the former case may be three years’ imprisonment, in the 
latter the maximum is one year; the former is an adaptation of 
see. 80 of the English Larceny Act; the latter is derived from 
sec. 13 of the English Debtors Act, 1800 (32 & 33 Viet. - It. *,j 

If the amendment had been simply the substitution of another 
article capable of being stolen, as, for instance, the substitution 
of promissory notes or other valuable securities for tin •fit' 
thousand dollars,” the transaction being the same as that dis- 
closed in tin* preliminary examination, to use the language of 
Wurtele, J., it would seem to me that the amendment might 
have been upheld.

Another question of importance is, whether the defendant 
was not deprived of his right to have the grand jury pa.-*- upon 
his case. It may be argued that the grand jury have not found 
a true bill against him for the offence for which he was tried. Tin 
formula by which the grand jury give their assent to the hill 
reported by their foreman is, that they are content that the 
Court shall amend any matter of form in the indictment, altering 
no matter of substance without their privity. May it not In* 
said to be a matter of substance, and not of form, to substitute 
what may be said to be a different offence, expressed in different 
terms, under a different section, and with a different punidimrnt? 

It was also argued that evidence was put in by the Crown
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that was admissible under the indictment before the amendment, 
but which would have been inadmissible under the amended 
indictment, and that the defendant was prejudiced thereby.
Particulars of these were not given. If correct, it would, no 
doubt, be a serious matter. However, I do not wish to base my 
decision on this.

On the whole, 1 am of the opinion, for the foregoing reasons, 
that the trial Judge had not the power to amend the indictment 
at the time and in the manner stated, and that the question re­
served by him should be answered in the negative.

G arrow, J.A.:—I concur.

Meredith, J.A.: It, is not necessary to consider whether tin1 M ' 
defendant could have been convicted of the offence of obtaining 
money by false pretences, because lit1 was not tried upon that 
charge, but was tried upon the charge, recently made by statute 
a criminal offence, of obtaining credit by false pretences; but 
1 may add that, where one procures another to do that which 
is tantamount to paying over a sum of money by false pretences, 
it is at least getting very near the offence; even though tin- trans­
action is completed by that which is tantamount to an immediate 
deposit of the money by the person obtaining it with the person 
from whom it is obtained, subject to the order of the person 
obtaining it.

The question here is one very different from that, however; 
it is, whether the change of an indictment from one of obtaining 
money to one of obtaining credit by false pretences is an amend­
ment which the law permits; and that question is solved, in my 
opinion, when the question whether the two charges are sub- 
! . for an offence of the same kind is truly answered.
If the charge were of obtaining one thing capable of being stolen, 
within the meaning of sec. 405 of the Criminal Code, and the 
change were to something else of the same nature, the amend­
ment might well be made; whether it ought to be would, of 
course, be another question. Hut, wide as the power of amend­
ment is, it cannot comprehend a change from an offence of one 
nature to one of another; and, in my opinion, having regard 
to the case Regina v. Rogd, Q.R. 5 Q.B. 1, and the subsequent 
enactment of sec. 405A as a addition to the Criminal Code, 
this case should be looked at as if, before that enactment, the 
thing with which the defendant was charged was not one coming 
within the provisions of sec. 405, or of the same nature, so as 
to justify the amendment of the indictment which was made 
in this case: see The King v. Henson, [1008] 2 K.B. 270, and 
Hex v. Corrigan (1900), 20 O.L.R. 99.

If it were not, then there was no jurisdiction to try the de­
fendant upon the new indictment; it was his right to have that
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charge first dealt with by a grand jury; and not to be put in 
jeopardy without their consent; and so some substantial wrong 
or miscarriage occurred at the trial, excluding the resort of the 
Crown to sec. 1019 of the Criminal Code to sustain the convic­
tion: see The King v. Hates, [1911] 1 K.B. 904.

1 would answer the question reserved in the negative, and 
direct that the conviction be quashed, and that the accusnl be 
discharged in respect of this conviction.

Maukk, J.A.: The original charge of obtaining mom \ l.\ 
false pretences was framed under sec. 404 of the Criminal < ode 
1900, which maKes it an indictable offence to obtain, with intent 
to defraud, by false pretences, anything capable of being .h-n. 
The punishment therefor is three years' imprisonment. The 
amended charge is framed under sec. 405A, which was added to 
tlie Code in 1907 by 7 & 8 Edw. VII. ch. 18, sec. 6, and 
makes guilty of an indictable offence and liable to one y<ai'' 
imprisonment every one who, in incurring any debt or linldlit 
obtains credit under false pretences or by means of any fraud. 
This section was, no doubt, added in consequence of the di dt»n 
in 1iegina v. Boyd, 4 Can. Crim. Cas. 219, Q.K. 5 (j.B. 1. that 
obtaining credit merely did not come within sec. 405, as m-dit 
was not a thing capable of being stolen. It is taken from the 
Imperial Debtors Act, 1809, 32 & 33 Yict. ch. 02, sec. 13. when 
however, the words are “under false pretences or by means of 
any other fraud.” The English statutes relating to amendments 
in criminal proceedings are referred to in Ilalsbury’s Laws of 
England, vol. 9, p. 344. Their effect was considered in Tin l\ 
v. Henson, [1908] 2 K.B. 270, which somewhat resemble ibis 
case. The indictment contained two counts, framed under tin 
sections corresponding to our secs. 405 and 405A. Both counts 
alleged specific false pretences. The Chairman of (Quarter 
Sessions considered that the accused hurl not obtained tl «r«>«h!s 
(board) or credit by the false pretences alleged (of being en vd 
to work), but on the faith of a promise to pay on a s|)ecilicd 
day; and he struck out the first count and amended tie second 
so as to charge that by means of fraud the accused incurred 
a debt in the purchase of goods. It is obvious that this amend­
ment still left the charge in the second count one under tl <• sunv 
section—that is, our sec. 405A. The prisoner was convicted, 
but, on a case being stated, the five Judges agreed that. although 
the Criminal Procedure Act, 1851 II & 15 Viet, cl 
allows amendment “in the name or description of am matter 
or thing,” there was “no power to make an amendment substi­
tuting one offence for another.” Lord Alvcrstone, C. L in de­
livering the judgment of the Court, said: “If the I. ^Mature 
had intended that one offence might be substituted for another, 
it would not have used language similar to that under which 
it allows an amendment to be made with regard to som- irianee
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in the ownership of property named or described in the indict­
ment. The procedure in a criminal trial assumes that the hill 
of indictment has gone before the grand jury and that they 
have returned a true bill. To allow an amendment to be made 
substituting a fresh offence might have the effect of placing a 
prisoner upon his trial for an offence that had never been before 
the grand jury. The fact that the evidence may be the same to 
establish both cases is immaterial.” He referred to the decision 
in Regina v. Jones, [181)8] 1 Q.B. 1 It), as shewing that a person 
may he convicted of obtaining credit by means of fraud within 
the meaning of the Debtors Act, 1809, see. 13, although he has 
made no false pretence.

The provisions of our Criminal Code, 1900, as to amendment, 
are wider than the English Acts. Under sec. 889 (1), “if . . . 
then- appears to be a variance between the evidence given and 
the charge in any count,” the Court may amend if of opinion 
that the accused has not been misled or prejudiced in his de­
fence; and (2), if the indictment has been preferred under some 
other Act, instead of under the Code, or the converse, or if it 
appears that there is an omission to state or a defective statement 
of anything requisite to constitute the offence, or an omission 
to negative any exception which ought to have been negatived, 
but that the matter omitted is proved by the evidence, the < ourt 
may likewise amend. This was inserted in the Criminal Code 
of 1892, as sec. 723. Previously the provisions for amendment, 
R.S.C. 1880, ch. 174, secs. 237, 238, allowed amendments “in 
names, dates, places, or other matters or circumstances therein 
mentioned, not material to the merits of the case.”

The present section, 880, applies to a variance “between the 
evidence given and the charge in any count.” This cannot 
fairly he interpreted to authorise the change to an entirely different 
charge from that in the count, but only to authorise the reten­
tion in substance of the same charge, though amending it in 
details so as to conform to the evidence. So long as an accused 
person is entitled to trial by jury, and every criminal accusa­
tion so to be tried is to be first passed upon by a grand jury, 
the basis upon which amendments should be made appears to 
me to be that stated by Lord Alverstonc, as already quoted, 
ami is expressed in effect by the formula of the grand jury, which 
gives its consent “that the Court may amend matters of form, 
altering no matter of substance in this bill.” Here it is a matter 
of such substance which is altered that the offence sought to he 
charged by the amendment had been held in Regina v. Boyd 
not to lie one punishable under an indictment such as this was 
when assented to by the grand jury. Such a charge has, there­
fore, not been authorised by them. It is an offence under another 
and later provision of the law and not subject to the same punish-
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It is true that, even before the Acts allowing am ml- 
inents in England, a man might be charged with an offcno fi,r 
which he would be liable to one punishment and be convicted 
only of a less offence for which the punishment might not In 
the same, but that was because the minor charge was included 
in the greater, and thus was, in fact, stated in the indictment 
and approved by the grand jury. Here there was no such in­
clusion.

It is evident from the second sub-section of sec. 8X0 that 
there no change from one offence to another is intended, but that 
the substance of the charge which the accused has to meet 
must remain the same. Such, also, is, in my opinion, the effect 
of the lirst sub-section.

The power of amendment under sec. 898, when 
taken to any indictment for “any defect apparent on tin face 
thereof,” allows the Court to cause it to be “amended in such 
particular;” and yet it has been held that “matters of sub­
stance cannot be (so) amended, and essential allegations which 
have been entirely omitted cannot be added by the Court:" 
Tin Queen v. Weir 'N<>. 5) , 3 Can. Crim. Cas. I1"1 >03
The Queen v. Cameron (1898), 2 (’an. Crim. Cas. 173. I util 
Parliament expressly authorises such interference with the work 
of tin* grand jury, it would be very unsafe to allow such change 
as this under the guise of amendment, and 1 do not think it 
was authorised. I would, therefore, answer the question in the 
negative.

I express no opinion as to whether the accused should have 
been convicted under the original indictment. Section 40"> draws 
a distinction between obtaining property and procuring it to 
be delivered to another. As to the amended charge, it is notice­
able that the written representation was on the 8th February; 
the guarantee upon which the accused became liable is dated 
the 18th February; and the additional credit to the joint >tock 
company by the discount of the $2,000 note had been given 
on the 8th February; and the manager of the bank nppvurs to 
think it was only to take up a note on which credit therefor had 
previously been given

Lennox, J., concurred.
Conviction qua 1 I.

5
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CITY OF TORONTO v. FOSS

Ontario High Court. M iilillrtnn. •/. June 14. 1012.

]. Bni.nixns fg Î A—Of»)—Mvxicipai. rkuvi atiox—Room in mvki.i.ixu
VSKD FOB I.XIIIKS* TXIIAiRINd—“M xNl FACTORY."

The ih> of a room in a dwolling-housc by three or four per-on** as 
u nexxdng-room xvhorein a Indien' tailoring bii«ino*9 is conducted, does 
not render tin* Imilding a ••manufactory" wit bin the meaning of a 
municipal hv law prohibiting the location of stores and manufactories 
on a certain street.

2. Itviuiixi.R (81 A—Ohi—Mvxicipai. bkovlxtiox—Room in hxvki.i.ixg
not si: i'kkii fob lawks' tailoring—Sale of cloth—“Stork." 

The carrying on of a Indies’ tailoring establishment in one room of a 
dwelling-house xvherein cloth is sold and made into ladies' suits by 
three or four persons in the employ of the defendant, or made from 
doth brought him by customers, renders the building a “store" within 
the meaning of a municipal by-law prohibiting the location of stores 
or manufactories on a designated street.

3. Ivirnotion (8 111—là.’»)— Proiiiiiitixo maintkxaxck of stork, in
CONTRAVK.vriOX OF MVXICIVAI. IIY-I.AXV—WllFX TO IIKCOMK. OPKH X
tix'k—Stay of kxfobcbmkxt.

While the failure of a city to enfoui* a by-law prohibiting the main­
tenance of a store or manufactory on ’ certain street, does not pre- 
vent its enforcement in subsequent • es, upon the granting of an 
injunction to prohibit the maintenanc. of a store on such street, it 
will Is* ordered that it shall not liecmne o|M*rntix,e for six months, so 
a- to enable the defendant to make other arrangements.

Motion by the plaintiffs, tin* Corporation of the City of 
Toronto, for nn injunction restraining the use by tin* defendant 
of certain premises upon Avenue rond, Toronto, ns n Indies’ 
tailoring estnblishment.

By consent of eounsel, the motion was turned into a motion 
for judgment.

The injunction was granted not to become operative for n 
period of six months.

('. M. Colquhoun, for the plaintiffs.
IV. ('. Chisholm, K.C., for the defendant.

Middleton, J. :—Section 541a of the Municipal Act, ns 
amended by 4 Kdxv. VII. ch. 22, sec. 19, empoxvers the plain­
tiffs “to prevent, regulate, and control the location, erection, 
and use of buildings for laundries, butcher’s shops, stores, and 
manufactories.*1

A by-law was passed on the 4th January, 1905, prohibiting 
the location of stores and manufactories upon Avenue road.

The sole question is. whether the defendant is using the 
house in question ns a store or manufactory, within the meaning 
of this by-law.

In January last, the defendant rented the premises in ques­
tion. which theretofore bad been constructed for and used as a 
residence. lie therein carries on a ladies’ tailoring business, in
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the course of which he purchases suit lengths of cloth, sells 
them if approved by customers, and makes them into suits If 
the goods produced do not meet the taste of the customers, he 
purchases goods from retail stores and makes these up. I!r also 
makes up goods brought in to him by his customers.

The building has not been structurally altered, and is used 
by the defendant as his residence, as well as for the purposes of 
his business. Those employed by him to assist him in his Imm 
ness use a room in the building as a sewing-room.

1 do not think that this use of the building constitutes it a 
manufactory, within the meaning of the statute. It is true that 
the word “manufactory” or “factory” has a dictionary mean­
ing wide enough to cover the case ; but I think that the word, as 
used by the Legislature, contemplates operations on a larger 
scale than this, and that the use of a room in a dwelling house hv 
three or four persons as a sewing-room falls short of what is 
required.

I am, however, of opinion that what is done does constitute 
the premises a “store,” within the meaning of the statut

Counsel agreed, upon the argument, that the word store" 
was here used as equivalent to the word “shop.” It is a pla-c 
where goods and merchandise arc bought and sold : and. when 
the object of the statute is borne in mind, I think this is the 
thing which is intended to be prohibited. Slightly modilied 
meanings arc given to the word in different contexts. Tim «uses 
may be found collected in Words and Phrases Judicially De­
fined, vol. 7. p. 6672. 1 do not see that any good purpose would 
he served by reviewing and attempting to classify eases Imre.

It is said that the plaintiffs have not enforced the by-law in 
similar cases. 1 do not think that this really affects tlm matter; 
but the circumstances, I think, justify my directing that the in­
junction shall not become operative for a period of six months, 
so as to enable the defendant to make other arrangements

Judgment will, therefore, be for the injunction s«night, 
with the stay indicated. I do not think it is a ease in which costs 
should be awarded.

./ mlf/m t nt a> • ortliwily.
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Re RICHARDSON
Ontario High Court, Riddell, «/., in Chambers. dune 22. 1912.

1. Wills (8 HI L—108m)—Distribution of residue—I m om f from- si r
IIIRT OF MINOR LEGATEES,

Vmlvr it will directing the executor to sell the resiilmirv estate of 
the testatrix and e<|iiully divide the proceeds therefrom among her 
three grandsons and her granddaughter who was the youngest <»t the 
four, and providing that the grandsons’ shares were to lie paid to them 
when tin youngest of them reached the age of twenty-one. and the 
granddaughter's share to lie paid to her when she herself arrived at 
that age. and if any of the grandsons died before the youngest at­
tained that age the deceased's share was to go to the survivors, and, 
if they all died !»efore the granddaughter lieeame twenty-one years 
old and before any shares were paid, such proceeds were to go to the 
next of kin, no part of such proceeds can, without the consent of the 
next of kin. he given to the grandchildren before the time for the 
division thereof, and. where the next of kin. because of their infancy, 
are unable to give this consent, the income of such proceeds cannot In- 
devoted to the support of the grandchildren of the testatrix inasmuch 
as they may all die before the time when by the terms of the will the 
payment to them of the funds was to lie made.

2. Executors and administrators (8II A—21)—Liability of exh vtob
—Investment of money—Provision directing depositing in- 
bank—No discretion—R.S.O. 1897. m. 130, sec. 2.

An executor cannot, except at his own risk, invest money of an es­
tate in disregard of the express direction of a will that it should In- 
deposited in a chartered bank at interest until the arrival of 
the time fixed for the distribution thereof, and. as no discretion was 
conferred on the executor as to the disposal of the money, sec. 2 of 
ch. 130, R.S.O. 1897, giving authority to executors or trustee- to in 
vest trust moneys in their hands or to vary investments already made, 
at their discretion, is not applicable.

Petition on behalf of Lottie M. Richardson, widow of the 
late Dr. Richardson, for an order: (1) appointing her guardian 
of the estate of her infant children ; (2) authorising the pay­
ment to her of the income of the estate of Margaret S. W. 
Richardson, deceased, for the maintenance of the said infant 
children ; and (3) for costs.

W. T. Evans, for the petitioner.
W. C. Chisholm, K.C., for the executor.
T.,/. Wain, for the next of kin.
F. IV. Harcourt, K.C., for the infants.
Riddell, J. :—-As all parties interested appeared before me, 

and are acting harmoniously, consenting to a change of this 
proceeding into the proper form, I deal with the real matters 
presented.

Ry the will of Margaret S. W. Richardson, she, in clause 9, 
directed her executor to sell the residue of her estate, real and 
personal (after certain specific bequests), giving one third to 
her grandchild Harry R. and the other two-thirds to her grand­
children Stewart R., Gerald R., and Margaret R., in equal 
parts—none of these to “receive his or her share until . . .

29—5 D.L.R.
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Margaret R. shall have attained the full age of twenty-one y 
and in case . . . Margaret R. shall not have attainei 
age of twenty-one years at the time of my decease, I In 
direct my executor hereinafter named to deposit the pro. 
of such sale at interest in some chartered hank and to keej 
said proceeds so deposited until . . . Margaret R. 
have attained the age of twenty-one years, and then to 
over their respective shares with accrued interest to ear 
my said grandchildren. I further direct that the share or >! 
of any of my said grandchildren who may die before 
Margaret R. shall have attained the age of twenty-one y 
shall be divided equally amongst the survivors. In ease ;i 
my said grandchildren shall die before . . . Margin*
shall have attained tin* age of twenty-one years, then in 
case I give and bequeath the said proceeds of such sale i 
next of kin.”

ears,
the

'eei|* 
i the

h of
iar-'.s

ears,

t II
such 

> my

This provision was modified by the third codicil of tli. will, 
dated the 27th July, 1911. which directed “the residue of mv 
property to be divided equally amongst . . . Harry. Stew­
art, Gerald, and Margaret, the shares of the said Harry. Stew­
art, and Gerald to be paid to them when the youngest of them 
shall have attained the age of twenty-one years, and the share 
of the said Margaret to be paid to her when she shall have 
attained the age of twenty-one years.” The ages of these 
grandchildren are: Harry, 18; Stewart, 15; Gerald. 12: ami 
Margaret, 11.

Dr. Richardson, son of the testatrix and father of these 
infants—the r being their mother—died some time
ago, and the petitioner has no means to support her children 
with. The executors of Margaret S. W. Richardson haw alunit 
$14,000 from the sale of the property directed by the will.

The present proceeding has two objects in view: (1) to have 
the petitioner paid some part of the money, or of the interest, 
to apply to the support of her younger children; (2) to permit 
the executors to disregard the express provisions of tin* will and 
to invest the money, instead of paying it into the bank.

The former could be done only if it were clear: > that 
the money was the money of the infants; and (b) that the ex­
press provision as to payment contained in the will could lie 
disregarded.

To determine these points, I shall treat the present appli­
cation as though it were a proceeding under Con. Rule !,:>S a),

r is necessary to examine with care the provisions both 
of clause 9 of the will and of the third codicil.

Clause 9 not only (1) directs the sale, (2) the division one- 
third to Harry and two-thirds to the other grandchildren. 3)
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the payment when Margaret R. is 21, (4) the direction to pay ONT.
into a hank until Margaret is 21, and (5) then to pay their h”c~!t 
respective shares with accrued interest to the grandchildren ;
hut it also directs (6) that the share of any grandchild who ----
dies before Margaret R. becomes 21, shall go to the survivors; p . .
and 7 . it' .ill die before M irgiret becomes 21. the fund ...... i• »

Xt Of kin.
In the third codicil, clause 3 reads ; “Whereas by clause 0 

of my said will I directed that one-third of the residue of my 
estate be paid to my grandchildren Harry R. and the remaining 
two-thirds to my grandchildren Stewart. Gerald, and Margaret 
in equal shares ; now I revoke that part of said clause of my 
said will, and I direct the residue of my property to he divided 
equally amongst my four grandchildren, the shares of the said 
Harry, Stewart, and Gerald to he paid to them when the voung- 
est of them shall have attained the age of twenty-one years, and 
the share of the said Margaret to be paid to her when she shall 
haw attained the age of twenty-one years.”

Here, in addition to the express revocation of clause 9 (No.
2 above) there is also a revocation of so much of Nos. 3 and 

.'i as applies to the young men. There is no revocation of No.
4 so far as it relates to the payment of the money into a bank ; 
and. while No. f> is by implication revoked so far as it relates 
to the death of any of the young men at any time between the 
majority of Gerald and Margaret, it is not revoked as regards 
Margaret. Rut what is of most importance here is that No. 7 
is not revoked. It may be that all will die before Margaret 
Iconics 21. and the three young men before Gerald is 21. and 
then it would seem that the next of kin will take. Without the 
consent of the next of kin, which cannot be given, the same 
being infants, the infants cannot receive any of this money at 
present, as they may turn out not to be entitled to any.

2. May the executors disregard the express direction to pay 
into a bank? I deal with this as an application under Ton.
Rule 938(e) and (g).

Where executors or trustees disregard the express direction 
of the instrument under which they act, they cannot make 
money thereby for themselves and make themselves personally 
responsible for any loss. R.S.O. 1897 eh. 130, sec. 2. does not 
apply to the present case—there is no discretion given to the 
executors.

1 do not consider it necessary to answer further.
Costs as of a motion, not of a petition, see //# Italhj, 25 O.L.R. 

r, 3 O.W.N ll 18 I: <• rdot .MM. I,' 1, 10.W.X 
U*‘\ of all parties, out of the fund.

Onh r ai i onliiifily.
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ZIMMERMAN v. SPROAT.

Ontario High Court. Trial before Itiddcll. ./. June 7. 191.’

1. Mortgage (9 111—fit—Wiiat constitutes K^iitaiu.k mokti. \..i lie
POSIT OK DOCUMENTS OK TITLE—LAW OK ENGLAND.

The law of Ontario in respect of equitable mortgage* by : 
documents of title is the same a* the law of England.

[ I toy a l Canadian Itanl, v. t'uni nier, 15 Or. 627 : and 1/ 
Mitchell, 211 Or. 435, referred to.]

2. Evidence (9VIJ—869)—Tamil I'Hooi ok intention to «him v
Egi'ITAIII.E MORTGAGE—Sl KKU IHNCY OK UKI.IYEBY OR IIKI'USII

The intention to create an equitable mortgage by delivei \ . i , 
posit of documenth of title may In* established by parol evide-i ,: ^ 
and it is sullieient if only some or one of the material document* of 
title lie so delivered or deposited.

[See If unset v. Runnel, 1 tiro. ('.(*. 269 ; Ex p. Ilaigli. II \. j..;; 
Ex p. Mount fort, 14 Ves. 606; Et p. Kensington, 2 Ye~. a i: ;■< 
Et p. Arkwright, :i Mont. I), and iMi. 129, and Eaeon \ I 
Drew. 879.]

9. Mortuai.k i 9 I B—6)—Wiiat constitutes a (hniii i.gt iiaiii i m..nv
—Outstanding legal estate.

A good equitable mortgage by deposit of documents of t> 
created, alt bough the legal estate is outstanding in anotliei • , rh, 
depositor.

I Sis- Ex p. Ulgn, 1 Mont. I). and DeO. 2."i, at p. .'18; Ex /.. i: 
linker. 1 Mont. I). and Dcti. .Till; l.aron v. Ilien, '1 l)rw > 
Goodwin v. Waghorn. 1 L..I. (N.S.), t’b. 172.)

Action by creditors of one Miller against Miller's as*igt 
for the benefit of creditors to obtain payment of their debt ami a 
declaration that they were equitable mortgagees of Miller'< Iamb 

Judgment was given for the plaintiff with coats 
/'. McDonald, for the plaintitTs.
S. (}. McKay, K.f\, for the defendant.

June 7. 1!M2. ItmiiKbL, J. ;—The plaintiffs are d- .de?s id 
builders’ supplies ; they had supplied one Miller with certain 
material and had built a house for him. In June. got
from him a note at one for ifi'Wli.fiO for his account «I :.
this note became overdue, they pressed for payment Miller was 
unable to pay. and the plaintiffs pressed for security. Finding!! r 
although the debtor had not paid for his farm in full, hut had 
given a mortgage to the vendor for a large part of the purd,air- 
price, nevertheless the vendor had given him a deed of the farm 
the plaintiffs demanded the delivery to them of the deed 0*1 
rity for the debt—and. for fear of fire, they also de n imle-l th# 
insurance policies on the building. On conflicting < \ idem-r I 
find as a fact that it was agreed that Miller should deliver to tli** 
plaintiffs the deed and the insurance policies as sceimn forth? 
said debt; and that he did so deliver the said document* Th? 
debt remained unpaid; and, in February, 1912, Miller made 11 
assignment for the benefit of his creditors to the defendant

5 D.L.H.]
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Sproat. The plaintiff» claimed an équitable mortgage upon the 
land; this the assignee disputed : and it was agreed that the 
assignee should sell the land and hold the money subject to the 

i decision of the disputed claim. The land was sold ; the assignee 
holds the money ; the plaintiffs claim payment of their debt, and 

I a declaration that they are equitable mortgagees.
While, by reason of the Registry Acts in force in our Pro­

vince from an early date, the doctrine of equitable mortgages of 
this character is foreign to our ordinary ideas, there can he no 
doubt that our law is the same as the English in respect 
of such mortgages. The kind of equitable mortgage now under 
consideration is that which is spoken of by Fisher in his Law of 
Mortgage, 6th ed., see. 27: “By an extraordinary stretch of 

I power. Courts of Equity have held (and it is now firmly estab­
lished 1 that notwithstanding the provisions of the Statute of 
Frauds an equitable mortgage may lx* created by the delivery 

[ in the creditor or his agent, of deeds . . or other docu­
ments of title, with intent io create a security thereon, without 
any written evidence of such intent.” The first reported case 
seems to be Itusscl v. Hu88cl (1783), 1 Bro. C.C. 26!). The doc­
trine has been often regretted c.g., by lx»rd Eldon —but 
it is too firmly established to be altered except by legislation.

The intent to create an equitable mortgage by delivery or 
deposit of writings may be established by parol evidence alone : 
llussel v. Itusscl, 1 Bro. C.C. 26!); Ex />. Kensington (1813), 2 

i Vi's. B. 7!) ; Ex /». Ilnii/li (1805), 11 Ves. 403 ; Ex ft. Mount - 
fort (1808), 14 Ves. 606. And it is sufficient if only some or 
one of the material documents of title be so delivered : Ex p. 
Ark writ fit I (1843), 3 Mont. 1). & DeO. 129; Enron v. Aikn 
(1856), 3 Drew. 579.

Nothing will be found in the Ontario eases at all differing 
| from the English cases. The expression “equitable mortgage” 

is used in other senses than that we have been considering, in 
some eases.

In Ihnnistoun v. I'yfe (18fi.'i), 11 fir. :I72, the equitable 
"»ncr of property executed n mortgage—quite a different kind 
of "equitable mortgage." In Junes v float of Upper Co Midi 
N'i> . 12 fir. 4211, a debtor deposited two mortgages as colla­

teral security—this further appears ill ( 1HI57), 111 fir. 74; and 
l •'"art declared the creditor "entitled, by virtue of the de- 

l"«it of the mortgage, to an equitable lien or mortgage upon tile 
hereditaments therein mentioned, for aeetiring the moneys 

13 fir. at p. 78. In Atkins v. Illain (18U7), 13 Or. 
'*’• the mortgagor of certain lands mortgaged his equity of 
redeinplion. and this second mortgage is called an "equitable 
iBortgavr " Hut in lloyat Canadian Itank v. Cummer (18(H)), 
i'flr 1127, the debtor created a mortgage in favour of the hank

ir.c.J.
ten

Zimmerman
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ONT. by deposit of title deeds ; and in Masuret v. Mitchell (187'.' 2»! 
H—j. Qr. 435, Mrs. M. advanced a sum of $1,000, and certain title 

1912 deeds were deposited with her to secure this debt—the M»tor
---- “created an equitable mortgage upon the land by dep.» • of

Zimmerman ^he title deeds:” p. 437.
Spboat. Our law being the same as that in England, I reserve! i i • 
iiiddëiTj mcnt upon one point only of those urged. Counsel for

fendants argued that an equitable mortgage cannot be «• rented 
by the deposit of a deed, where the legal title is outstanding in 
another than the depositor of the deed.

I find, however, no trace of any such doctrine, in t. \i 1..
or case.

On the contrary, in Ex p. Ghjn (1840), 1 Mont. I). \ ReG. 
25, an equitable mortgage was held to cover land wlii.-h had 
already been mortgaged to another. See especially at )., 
per Sir George Rose. Here, indeed, the mortgage was me cre­
ated by deposit but by agreement ; but in Ex p. Biseh In r 
Baker (1840), 1 Mont. D. & DeG. 333, the purchaser of an . m • 
of redemption subject to a mortgage deposited his title i . ,j ;,s 
a security—and it was not doubted that he thereby en i an 
effective equitable mortgage.

In Leuon v. Alh n (1850), 3 Drew. 579, C. mortgaged A and 
V. and gave them up his deed—then he deposited with I. ami V 
documents relating to his title, as security for a debt. This 
was held a good equitable mortgage. And in Goodwin \ U .//• 
horn (1835), 4 L.J. N.S. Ch. 172, a deposit even of a map and
receipt for purchase-money (the purchaser having no !.. .
was held a good equitable mortgage. See also Si mm * v 
Montague, 11909] 1 I.R. 87.

I do not think the objection well founded.
The plaintiffs will have judgment with costs.
In view of the statements under oath of Miller, tin .-no 

was justified in disputing the claim of the plaintiffs 
does not disentitle them to costs.

•Judgment for />/
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CANADIAN NORTHERN R. CO. v. BILLINGS. ONT.

Ontario Hi fill Court. Middleton, .1 .linn 25, 1012. ir.c. j. 

1012
1. Wills (| III E—111 )—What i-kui-khty passi - -IIfniim xhy i.fi.xtm ------

—PRIVATE HOAD—RESERVATION IN wil l.— IVSIFFUTI'.NT DEDICATION. Film* 25.
The title to » strip of a testator's la in I xvliich had I wen used for 

many years by him as a private mad and which was reserved hv him 
in his will for a public road by xx’ords which standing alone were insiiili- 
cient to anioiint by themselves to a dedication of the strip for such 
purpo-e. pas-e- to the devisees of the testator's residuary estate, and 
any one of such devisee- i-. therefore, entitled to defend -neh strip of 
land from trespass.

2. II Kill ways ( § II D—711—< iKHK.it ok Dominion Itoxnn of Railway Com­
missioner—Permission hi (Boss sikh i Kfff.vt on private imad 
adjoining.

Where it appeared that a te-tator had for years used as a private 
road a strip of his land- and in his will reserved the same a- a publie 
road by words insiillicient to amount to a dedication of such -trip 
for such purpose, the reservation apparently being made for the pur- 
j Mise of xvidening a public road which xvas e-tahli-hed many years after 
he had made his private road on a strip of bind adjoining hi- by the 
owner thereof and where an order of the Dominion Board of Railway 
i otnmis-ioners granted the application of a railway company for per­
mission to cross the public road xvliich xvas described in the plan 
accompanying the application somexvhut inaccurately as the road lie 
tw«s*n the testator's land and the adjoining land above mentioned which 
order was made after a contest xvliich xvas conlined to the terms upon 
which the railway company should In* permitted to cross the public 
road, nothing I icing said about the private road and no question lieing 
raised as to whether it was or was not part of the public road, -ucii 
order did not give the railway company any permi-sion to cross the 
private road.

3. Dkiik ation g I A—.'ll—How shewn—Ixtenrto.N What xxiovnts to.
A dedication of land to public purposes mit-t In- made with the 

intention to dedicate, and the mere acting so as to lead per*ons into 
the supposition that a way was dedicated to the public doe- not of 
itself amount to dedication.

|Siwp*uh v. 11tomrif-tleurrai, [1004] A.C. 470. at p. 403. folloxved. | 
t. In.II ACTION I 8 II I—155) — DISCRETION OK Col'RT—POSTPONING Ol'FKX 

Tin: EFFECT ol INTERIM INMVNllloN — I'FKM ITTIXO RAILWAY COM­
PANY TO EXPROPRIATE.

In an action by a railway company, xvliich had the right to expro­
priate the land in dispute, to restrain the defendant from interfering 
with the construction by the company of it- rail wax aero— a certain 
road, in xvliich action a counterclaim was made by the defendant for a 
declaration of his right to the road a- a private way and f >r an 
injunction restraining the company from tre-pas.ing thereon, the ».r 
parlr injunction granted the company should not In- dissolved and tin- 
injunction awarded the defendant upon the merits in accordance with 
his counterclaim should not la* made *>|M-rative until an opportunity 
is given to the company to take expropriation proceeding-.

iSaiiihm Watcruvirk* amt l.iyht Co. v. Huron \. While Co.. 35 Can.
Si It. 3U0. followed.]

Action for an injunction to restrain the defendant from in- statement 
terfering with the construction by the plaintiffs of their railway 
across a certain road shewn upon a plan referred to in an 
order of the Dominion Board of Railway Commissioners, dated
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ONT. the 10th May, 1012; and counterclaim by the defendant for a 
hTcTj. declaration of his right to the road as a private way and au 

1912 injunction restraining the plaintiffs from trespassing upon it. 
~ . (i. F. Macdonncll, for the plaintiffs.

NoRniKKx J- 1 IcDougal, for the defendant.
r. Middleton, J. :—The defendant asserts that the order of

Rilungs, the Railway Hoard does not apply to a strip of land fifteen feet 
Middleton, j. in width along the northern limit of the road in question, and 

that the road referred to in the order of the Railway Hoard is 
altogether upon lot 17. The fifteen feet is in fact the southerly 
fifteen feet of lot 1G, and constituted a private roadway leading 
from the River road to the old Hillings homestead, used as a 
private road many years prior to the dedication of the public 
road on lot 17.

At the trial it was proved that the defendant and his pre­
decessors in title had owned and occupied lot 1G for more than 
eighty years. The witness McKellar lived in the Billings resi­
dence for eighteen years, from early in 1857 to the year 1874. 
Mr. Charles M. Hillings, son of the late Charles Hillings and 
brother of the defendant, carried the history of the locus in quo 
from 1874 down to the present time.

A road was originally constructed near the southern bound­
ary of lot 1G. In 1860, it was straightened; and, from that 
time on until at any rate quite recently, there has been uo 
material change. In I860, the fence, which had thereto for.- been 
to the south of this road, was moved to the north ; a ditch was 
constructed at the side of the road ; and this road for many years 
was the only means of access to the house from the River road, 
which lies to the west of the railway track.

About 1854, the St. Lawrence and Ottawa Railway was con­
structed, crossing this private road. This railway is now oper­
ated by the Canadian Pacific Railway Company, and is culled in 
the evidence “the C.P.R.” Where this railway crossed tli road, 
gates were erected, and these were generally closed. 1 'util quite 
recently the gates were maintained, and occasioned no diffi­
culty, as there was no travel save by those going from tin River 
road to the residence.

In 1892, the late II. U. Wood laid out lot 17 in building 
lots, and, according to his plan, laid out a street called Killings 
avenue, twenty-five feet wide, to the north of lot 17 This 
street was immediately to the south of the old farm road upon 
the Billings property, which was immediately north of tin­
division line between 1G and 17. The plan, Exhibit 5. shewed 
the location of this street of the old private road and of the ad­
joining lots.

From some time shortly after this date, the two adjoining 
roads have been used without much distinction. The travelled
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portion of the road has been the middle of the forty feet. This 
portion is said to be twelve feet wide, leaving a margin of 
fourteen feet on each side. The gates were still maintained at the 
“C.P.R.” crossing, and were not removed until about four 
years ago, when, owing to the increased traffic arising from the 
erection of some houses to the east of the “C.1\R.,M the travel 
had increased to an extent which rendered the keeping of the 
gates closed a troublesome matter. The Canadian Pacific Rail­
way Company then, of their own motion, took down the gates, 
and constructed fences and eat tic-guards as shewn upon the 
plan. Kxhihit 2.

It may be that the travelled road encroached slightly upon 
lot 16; but the material question to be determined, in the first 
place, is, whether any portion of the fifteen feet in question still 
remains the private property of the defendant. An encroach­
ment of one or two feet does not seem to me to be material.

Charles Billings the elder died on the 29th November, 1906, 
and he left to his son, Charles M. Billings, all of lot 16 between 
the railway and the Rideau river, save and except a strip of land 
fifteen feet in width along the southern boundary, “which I 
hereby reserve for a public highway.” He also gave to the 
present defendant all the remainder of lot 16. The residue of 
his estate is given to his two sons, share and share alike. This 
will is dated the 29th August, 1904, prior to the location of tin* 
Canadian Northern Railway ; so that the railway referred to as 
constituting the division between the defendant and his brother 
is the C.P.R.” line.

I"pôn this will, 1 think it is clear that Charles M. Billings 
took only the land west of the railway and north of the fifteen- 
foot road in question. I think it is equally clear that it was not 
the testator's intention to give the road west of the railway to 
the defendant; as the “remainder of lot 16” means, ! think, 
that which remains, not only after the devise to Charles of 
his portion, but after excepting from the lot the fifteen-foot 
strip to the south of Charles’s, which is reserved for a public 
highway.

It was conceded by counsel for both parties that this reser­
vation was quite insufficient to amount by itself to a dedication ; 
and, therefore, the road west of the “C.P.R.” would pass to 
the defendant and his brother as residuary devisees.

It would have been more satisfactory if Charles M. Billings 
had been a party to this litigation, so that the matter might now 
be determined once for all; but, as it is plain that what pro­
voked the bringing of this action was the enclosure r»v the de­
fendant of the land in question where the plaint ill's’ line crosses 
the rond. I think I must deal with the action as it is at pre­
sent constituted ; and, looking at tin matter from the defend-
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trespass if the railway company have no title.
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An application was made to the Dominion Railway Board la­
the plaintiffs, who had located their line immediately to tie- wi-st 
of the land occupied by the Canadian Pacific for permit on 
to cross “the public road between lots 1(> and 17 . . as
shewn on the plan and profile on file with the Board;” and on

Miildlvtmi, J, the 7th February, 1911, an order was made by the Board 
giving the permission sought. Vpon the hearing befoiv 11n- 
Board Mr. Billings was present. Some discussion took phi ns 
to whether he was present in his capacity as property owim 
or as municipal officer. 1 do not think this makes any differ- 
ence, as the order of the Board is in its nature a judgm- nt 
n m, and is binding upon all.

1 am, however, unable to follow the plaintiffs’ counsel wlnn 
he asks me to read into this order an adjudication by the Rail­
way Board that this fifteen feet constituted part of the public 
road. The order itself deals only with the public road In-tween 
lots l(i and 17. The description is not particularly apt. is tie 
road is not between 10 and 17. The road, as shewn on tin- 
registered plan, was originally part of lot 17. The private ma,I 
in question is entirely part of lot 10.

The plan is said to be drawn on a scale of 400 feet to the 
inch; and an engineer, applying his scale, states that the in 1. 
as shewn upon the sketch or plan, scales forty feet. From 
this I am asked to build up an adjudication that tin- tit• •■•■n 
feet had become a public road.

The plan, although no doubt substantially correct, - no: 
correct in other matters when tested by a scale. Stanley a want, 
for example, is shewn as of much greater width than it is 
upon the ground or upon the registered plan.

I think the fair test as to what is concluded by the order of 
the Board is to consider precisely what was before the Hoard 
for adjudication. The railway company, before they can • nt'-r 
upon private lands, must take proper expropriation pi-need 
ings. Before they can cross a public road, they must obtain 
the leave of the Board. The contest before the Railway ' om 
mission was as to the terms upon which the railway should I»- 
permitted to cross the public road. Nothing was said about the 
adjoining private way; no contest was raised as to \\ r
this fifteen feet was or was not part of the public road; and 1 
do not think that the Board ever adjudicated, either inten­
tionally or unintentionally, upon the matter now in issu-

The title to the right of way of the railway was not -1 s< dosed 
before me; and I must, therefore, assume that the plaintiffs 
have not acquired any title to the fifteen feet, and that their
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action must fail, unless there has been a dedication to the pub­
lic.

On the facts 1 do not think that then* was a dedication. As 
said by Lord Maenaghten in Simpson v. Attorni y-iinu ral. 
[1904] A.C. 47b. at p. 4M. “it is clear law that a dedication must 
be made with the intention to dedicate, and that the mere acting 
so as to lead persons into the supposition that a way is dedicated 
to the public does not of itself amount to dedication."

I do not think, in this case, that the defendant has done 
anything amounting to a dedication. In this view, the action of 
the plaintifl's fails, and must he dismissed. For the like reason, 
an injunction should lie awarded to the defendant upon his 
counterclaim.

The plaintiffs undoubtedly have a right to expropriate ; 
and the piece of land to he taken is of such trifling value that 
it is a great pity that the parties have not up to the present 
been able to settle. The defendant and his brother tnkv this 
pieei* of land, impressed with the expression of their father's 
intention that it should be made a public highway. Probably 
the defendant himself will sooner or later desire to convert the 
strip of land to the east of the railway track into a highway, so 
widening the road from twenty-five to forty feet. In the mean- 
tini . the proper course is, 1 think, indicated by the Supreme 
Court of Canada ; and 1 ought not to dissolve the injunction 
which has been granted to the plaintiffs or make operative the 
injunction which 1 now award to the defendant until an oppor­
tunity is given to the plaintiffs to take expropriation proceed­
ings. This course is justified by what is said in the Supreme 
Court in Sundon v. It y ran, 35 Can. S.C.R. 309.

This judgment will, therefore, not be operative for sixty 
days, so as to allow the suggested proceedings to lie taken.

The defendant is, 1 think, entitled to his costs.

Judgment accordingly.
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NATIONAL TRUST CO v TRUSTS AND GUARANTEE CO
Ontario ftiflh Court. Trial hrfarr Trrtzrl. .7. April 17. 1912.

1. Ciiatth. mortoac.e (Jill—31)—Effect of omittixo to rec.istei: 
Stipvlatiox tii at am. m achinery, etc., were fixtvres Cri 111 
tors—lft Enw. VIT. en. ft!», secs. 2 and 5.

\ mortgage is n “mortgage or conveyance intended to operate a- 
:i mortgage of good* and chattel®” within the meaning of see-. •* and 
-I "f the Dill* of Sale and Chattel Mortgage Act. Tt.S.O. 1*97. eh. 
1 H I now sees. .'> and 24 of lft Edw. VIT. eh. fi.‘>). whieli mortgage eov 
«red the mortgagor's'“undertakings then made or in course of eon- 
*t met ion, or thereafter to In* constructed, together with all 
the property, real and personal, tolls, incomes, and sources 
«f money, rights, privilege* and franchise*, owned, held, or enjoyed 
h\ it" nnd "all machinery of every nature and kind including all tools 
and implements used in connection therewith," although it stipulated

H. V. J. 
1912

se
e



460 Dominion Law Reports. 15 D.LR

ONT.

H. C. J.

National 
Tbubt Co. 

v.
Trusts

AND
Guarantee

Co.

that for tin* purpose of the mortgage security "all machinery. plant, 
and personal property of the mortgagor were "to Ik* considered Ihim., 
to the realty” and that the mortgage was not to be registered as .. l 
of sale or chattel mortgage; and therefore, if such mortgage* i> • • 
accompanied by an immediate delivery and an actual and continu.,! 
change of possession of the things mortgaged, or is not registered ,n 

« chattel mortgage, as required by sec. • of that Act, it is absolutely 
null and void as against creditors of the mortgagor under see . of 
that Act (now see. 7. 10 Edw. VII. ch. 65).

!. Chattel mortgage (§ 11 C—22)—Hook debts—Necessity of ki is
TICKING TRANSFER OF—NOTICE OF MORTGAGE IIY MORTGAGEE.

Hook debts are not within the Ontario Hills of Sale and < !. r>] 
Mortgage Act, R.S.O. 1897, ch. 148, now lu Edw. VII «-li. 
65, and the transfer of them does not require rcgistr. ,.n, 
and, therefore, the mortgagee in an unregistered mon - igi* 
covering hook debts as well as other personal property wld.-li 
would r'Njuirc its registration to make it valid .is against - : 
tors of the mortgagor, is entitled to recover the amount realized n m 
the book debts by the mortgagor's assignee fur the benefit of en d 
or by the liquidator appointed under the Winding up Act, It.S i 1*m;. 
eh. 144. even though no notice was given by the mortgagee to • bl­
owing the book debts.

1. Chattel mortgage i811 C—22)—Equitable charge on preseni ..u
FUTURE BOOK DEBTS.

Where a mortgage not specifically mentioning present or future l, „.k 
debts covers “undertakings . . . together with . . . in mt><
and sources of money, rights, privileges . . . held or enjoy, i bl­
ithe mortgagor!, now or at any time prior to the full payment - t il.i* 
mortgage,” such language is sufficiently comprehensive to cic.n an 
equitable charge on present and future book debts of the trad in ■ .>r- 
poration by which the mortgage was made.

I. Corporations and companies (8 VIE—347)—Winding up—Property
IN POSSESSION OF ASSIGNEE FOB BENEFIT OF CREDITORS I.tip II-A
TOR TAKING POSSESSION—R.8.C. 1906, CH. Ill, SEC. .Tt.

Where a company made an assignment for the Item-lit of it- • ii 
tors and afterwards a liquidité!- was appointed under the Win.ini: iq. 
Act, R.S.C. 1906, eh. 114, the pnqierty then in possession <■: tin- 
assignee for the benefit of the ereditors was pro|K*rty to whi. t 
company “appears to be entitled,” within the meaning of *. .• ,.t
such Act requiring the liquidator upon bis appointment t.> ike
into bis custody or under nis control all the property, ell. ' ml 
choses in action to which the comp*.ly is or ap|tears to In* cat

V Corporations and companies (8 VI E—.144)—Powers of liquidator -
Contestation of validity of mortgage—Winding-up An. i:**'.
IIHri, oh. 144.

A liquidator appointed under the Winding up Act R.S.t : •
144, being from the liegitming prim à facie lawfully in pos»«- nm ..! tlie 
pnqierty of the company sought to Ik* wound up as an otlhvi •: '.lie 
Court, and being charged with the duty of applying tin pn . - in 
payment of the company's creditors in due course of admini-n iti.m, 
is entitled in right of the creditors represented hy him as li.pi; i ' i to 
contest the validity of a mortgage of personal property mad. In* 
company to a trustee for bondholders without any tran-f. i :■ — 
session having been made to such trustee and without t- 
under the Hills of Sale and Chattel Mortgage Act, and is Im ibl.ttor 
to set up the invalidity of such mortgage as against the ere ' .r« in 
general of the mortgagor company on the ground of non n ;-!i nice 
with the provisions of the Hills of Sale and Chattel Mort gap V 

«I Parties ( 8 1 A 5—52#i t—Status of liquidator—Win dim Act
(Can.)—Representation of creditors generally.

A liquidator of a company appointed under the Wiu-lin. V 
R.S.C. 1906, ch. 144. sufficiently represents the creditors \\it!i"Ut 2109
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joining one of the creditor» generally as n party in an action to con­
test as against an alleged chattel mortgagee of the company’s goods 
the invalidity of the chattel mortgage as against creditors by reason 
of non-compliance with a statute requiring that chattel mortgages 
made without actual and continued change of possesion shall Is* re­
corded, and declaring that otherwise they shall Ik* void as against 
creditors of the chattel-mortgagor.

\Itc Canadian Camera and Optical Co., 2 O.L.R. (177. specially re­
ferred to.]

7. Chattel mortgage i § lie—22 )—Transkkk <u book debts \i vkssity
ok REGISTERING—1« KUW. Vil. (ONT.) VII. 65.

A transfer of book debts is not within the Hills of Sale and Chattel 
Mortgage Act. 10 Edw. VII. (Ont.I eh. 6.1. and does not re­
quire registration under that Act in order to be valid against credi­
tors if the transaction is otherwise unimpeachable.

[hitching v. II irks, 6 Ont. It. 761); Thibandrau v. Caul. 26 <hit. It. 
385. followed; Tail bp v. Official Itreiver, 13 App. Cas. 523. applied.]

8. IOBVORATIONS ANU COM VAN 1 ES (JIVIJl—77(1 I—FLOATING CHARGE—
Bills or Salk and Chattel Mortgagi Act (Ont.i.

A document by which the title and right to possession of chattel 
property of a company is transferred to a tru-tcc for Imndlmlders is 
within the purview of the Bills of Sale and Chattel Mortgage Act 
lu Edw. VII. (Ont.) ch. 65. although a “floating charge" passing no 
pnqierty in the goods and conferring no rights of possession or in­
terference therewith, but giving preferential rights on the winding up 
of » company, may l*e created as to present and future property of a 
company without coining within the terms of the Bills of Sale and 
Chattel Mortgage Act.

\.hdmston v. Wade, 17 O.L.R. 372. specially considered; Itc London 
Creased Hinge Co., [1905] 1 Ch. 576. specially referred to. ]

Action by the Notional Trust Company Limited, trustee for 
tin* bondholders of the Haven Lake Portland Cement Company, 
against the Trusts and Guarantee Company Limited, liquidator 
of the Haven Lake Portland Cement Company, for an aeeount 
of the proceeds of certain goods and chattels, book-debts and 
choses in action, alleged to have been converted and sold and 
collected by the defendant, or. in the alternative, for damages 
for conversion. See lie Haven Lake Portland Cement Co., 
Sational Trust Co. v. Trusts and Guarantee f'o. (1011), 24 
O.L.R. 2«6.

There was judgment for the plaintiff for the money realized 
from payment of the hook debts outstanding at tin* time the 
cement company made the assignment for the benefit of credi­
tors. The rest of the plaintiff’s claim was dismissed without 
costs.

II. C. TJ. Cassds, for the plaintiff.
IV. Laidlau*, K.C., for the defendant.

April 17. 1012. Tektzkl, J.:—The plaintiff is trustee for 
bondholders of the Haven Lake Portland Cement Company, 
hereinafter referred to as the company, and the defendant is 
liquidator of that company under the Dominion Winding-up 
Act.
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By mortgage dated the 13th September, 1904, the com 
puny duly granted, assigned, transferred and conveyed and 
mortgaged to the plaintiff in trust, subject to a certain other 
mortgage, all and singular its undertakings then made or in 
course of construction or thereafter to be constructed, together 
with all the properties, real or personal, tolls, incomes, and 
sources of money, rights, privileges, and franchises, owned, held, 
or enjoyed by it then or at any time prior to the full payment 
of the bonds thereby secured, to secure payment of the bonds 
mentioned in the mortgage, amounting to $50,000, and interest. 
The lands are specifically set out in a schedule attached to the 
mortgage. The mortgage also purports to cover “all machinery 
of every nature and kind, including all tools and implements 
used in connection therewith, which are now or which may here­
after, during the currency of this mortgage, be brought upon the 
said lands or into any of the buildii gs thereon, including ill 
machinery used or to be used in the • .anufacture of cement and 
plant and tools connected therewith. . . . The dredge at
Raven Lake, the machinery, tools, etc., to be deemed fixtures for 
the purpose of this mortgage, whether the same shall be actually 
affixed to the said lands or buildings or not.”

The 23rd and 24th clauses read as follows : ‘‘And it is further 
hereby declared and agreed, for the purpose of this mortgage 
security, that all machinery, plant, and personal proper!> if 
the company are to be considered fixtures to the realty. And 
it is expressly understood and agreed that this mortgage is not 
to be registered as a bill of sale or chattel mortgage. Provided 
and it is hereby declared that the company may at all times, so 
long as there is no default in payment of principal or interest 
on the said bonds or otherwise hereunder, sell and dispose of 
its manufactured products in the ordinary course of business, 
free from the lien of this mortgage.”

Each bond, a copy of which is set forth in the mortgage, eon- 
tains this clause: ‘‘This bond is one of a series amounting in the 
aggregate to $50,0(10, and is secured by a mortgage duly ex­
ecuted according to law conveying to the National Trust Com­
pany Limited as trustee all the present and future real and 
personal properties, rights, franchises, and powers of the Raven 
Lake Portland Cement Company Limited, as by reference to 
the said mortgage will more fully appear ; the nature of the 
security, the rights of the holders of the bonds secured by it, 
and the terms of the trust appear by the said mortgage, to which 
reference is hereby expressly directed, and which terms are made 
a part of this bond.”

The mortgage contains the usual provisions for redemption, 
and that until default the mortgagors shall lie permitted "to 
possess, operate, manage, use, and enjoy the mortgaged premises,
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nnd to take and use the rents, incomes, profits, and issues thereof, 
in the same manner and to the same extent as if these presents 
had not been executed.”

It also contains elaborate provisions enabling the mortgagee, 
upon default, to take possession and operate or sell the mort­
gaged premises.

The mortgage was duly registered against the lands covered 
thereby, but was not filed as a chattel mortgage, nor was any­
thing done to comply with sees. 2. 3, or 23 of the Bills of Sale 
and Chattel Mortgage Act, as from the beginning the plaintiffs 
assumed that the provisions of that Act did not apply to the 
mortgage.

(hi the 14th September, 1907, the company made a general 
assignment for the benefit of its creditors to Henry K. Morton, 
who entered into possession as assignee, and proceeded to realise 
upon the personal estate of the company.

By order dated the 20th September, 1907. made under the 
Dominion Winding-up Act, the company was declared to be 
insolvent and ordered to be wound up, the defendant appointed 
provisional liquidator, and n reference directed to Mr. Mc- 
Andrew. an Official Referee, to appoint a permanent liquidator, 
ami to take all necessary proceedings for and in connection with 
the winding-up of the company. On the 30th November, 1907, 
the defendant was appointed permanent liquidator.

The appointment of liquidator having superseded that of 
the assignee, the former took possession of all the assets of the 
company, and proceeded to convert the same into money and to 
collect outstanding accounts and generally to administer the 
affairs of the company.

By the 8th September, 1909 (the date of the liquidator’s 
statement of receipts and disbursements), the defendant had ap- 
parently realised upon all the convertible assets of the company; 
ami, so far as I can judge from the statement, those assets con­
sisted chiefly of manufactured cement, sacks for cement, coal, 
book-accounts, and cash received from the assignee as proceeds 
of goods sold and book-debts collected, before he handed the 
estate over to the defendant. It does not appear that machinery 
or anything in the nature of fixtures was realised upon by the 
defendant.

By letter of the 9th November, 1907, the plaintiff gave the 
defendant notice of the mortgage, stating that it covered all the 
property of the company, and was in default, but no steps were 
taken to recover the goods and chattels then in the defendant’s 
possession, or their proceeds, till October, 1909. when the plain­
tiff served a notice, in the winding-up proceedings, claiming all 
the proceeds of the assets of the company realised by the de- 
femhint as liquidator, and all other assets (if any) which may

ONT
If. C. f.

1912

National 
Trust Co.

Trusts

flüARANTI'E
Co.



Dominion Law Reports. f5 DLR 5 D.L.R. |4f,4

ONT.

H. C. J.
1912

National 
Trvst Co. 

r.
Trusts

fiVARANTFF
Os

he unrealised in the hands of the liquidator, upon the ground 
that all such assets belonged to the plaintiff by virtue of the 
above-recited mortgage.

Nothing appears to have been done under this notice until 
the 28th September, 1910, when joint objections to the plain- 
tiff s claim were filed and served by the defendant and tin* Im­
perial Plaster Company Limited, the latter “on behalf of them 
selves and all other creditors of the Raven Lake Portland Cement 
Company Limited,” upon the ground, among others, that the 
mortgage was void for non-compliance with the Hills of Sale and 
Chattel Mortgage Act, and that the assets were not covered bv 
the mortgage. Instead of adjudicating upon the claim and the 
objections thereto, the learned Referee, on the 3rd November, 
1910, granted leave to issue a writ and prosecute an action 
against the defendant “in respect of goods and chattels and 
book-debts and choses in action formerly belonging to the Raven 
Lake Portland Cement Company Limited, or the proceeds 
thereof, claimed by the National Trust Company Limited.

This action was accordingly brought, but it is to be ohs rved 
that the other contestant, the Imperial Plaster Company Limi­
ted, was neither made a party to the action, nor was its objec­
tion adjudicated upon by the Referee.

An application was made to the Master in Chambers by the 
defendant to have that company added as a party defendant, 
but the motion was refused, and the refusal was sustained on 
appeal, without prejudice to an application being made to the 
trial Judge, if it should appear to him that the proposed de­
fendant is a necessary party to enable him to adjudicate upon 
the title to the money in question.

The statement of claim sets forth the mortgage, alleges de­
fault and non-payment, and charges that, notwithstanding the 
plaintiff’s rights under the mortgage, the defendant took pos­
session of certain goods and chattels, the property of the said 
company and subject to the plaintiff’s mortgage, and sold the 
same, a* «1 also collected certain hook-debts andechoses in net ion, 
the pro ty of the said company, and wrongfully converted the 
same tc own use, and refused to deliver the same or account 
for the proceeds thereof to the plaintiff ; and the plaintiff claims 
an account of the same, or, in the alternative, damages for con­
version of the said goods, chattels, and lmok-ncrountx

The defendant pleads the winding-up proceedings, disclaims 
any personal right or interest in the property, denies unlawful 
conversion, submits that the Imperial Plaster Company Limited, 
on liehalf of itself and all other creditors, should lie added a< a 
party defendant, and repeats the objections to the plaintiff's 
claim set forth in the notice of contestation aliove re fen ! to.
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The following questions arise for determination :—
(1) Does the mortgage hind the goods and chattels in ques­

tion notwithstanding the provisions of the Bills of Sale and 
Chattel Mortgage Act?

(2) Does the mortgage bind the book-accounts in question, 
or any of them T

(It) Is the defendant, ns liquidator, entitled to eontest the 
plaintiff’s claim on the ground that the provisions of the Bills of 
Sale and Chattel Mortgage Act were not complied with ?

(4) If the defendant is not so entitled, should the Imperial 
Plaster Company Limited be added as a party defendant?

Vpon the first question, counsel for the plaintiff submits that 
the mortgage creates a floating security, and as such extends to 
all personal property of the company, whether existing at the 
date of the mortgage or subsequently acquired, and relies upon 
the decision in Johnston v. MVade (1008), 17 O.L.K. 372, to sup­
port his argument that the provisions of the Bills of Sale and 
Chattel Mortgage Act arc not applicable to this mortgage.

In that case there was not, as in this case, a mortgage to 
secure bonds ; but the bonds, upon their face and in the condi­
tions endorsed upon them (see p. 390), declared that all the 
company's “property, real and personal, rights, powers, and 
assets of every kind and description, present and future, includ­
ing its uncalled capital,” were charged with the payment of the 
bonds. The decision in that case was, that such bonds, issued 
pursuant to a by-law passed under the provisions of the Com­
panies Act, then R.S.O. 1897, eh. 191, sec. 49, were not mort­
gages of goods and chattels of an incorporated company within 
the meaning of the Bills of Sale and Chattel Mortgage Act, and 
were not, therefore, void as against the defendant, the assignee of 
the company for the benefit of creditors, because not registered 
under the provisions of that Act. After reviewing the authori­
ties in England which hold that such debentures need not be 
registered under the English Bills of Sale Act in order to he 
effective against other creditors, and referring to the language 
of sec. 2 of the Bills of Sale and Chattel Mortgage Act. R.S.O. 
1897. eh. 148, the Chief Justice of Ontario (p. 380) observes: 
“The words ‘mortgage or conveyance intended to operate as 
a mortgage of goods and chattels’ describe instruments of a 
well-known character. They do not convey the idea of deben­
tures of the kind in question here, which pass no property in 
the goods and chattels to the holder, and confer upon him no 
right to take possession of them or interfere with them in any 
way, except through the interposition of the Court. It seems 
plain that such an instrument was not within the meaning of 
the Act or in the mind of its fra mere, as it stood prior to the 
panning of sec. 23. That section, ns amended by 4 Kdw. VII.
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eh. 10, sec. 36, provides that ‘in the ease of a mortgage or < 
voyance of goods and chattels of any incorporated comp: \ 
made to a bondholder or bondholders or to a trustee or trust, , < 
for the purpose of securing the bonds or debentures of mx-Ii 
company,’ the affidavit of luma fuies may lie made as tlu i n 
prescribed. Here again the difficulty presents itself that tin- 
section applies only to a mortgage or conveyance of goods ;iml 
chattels. And on its face it seems to exclude a bond or deli.-n. 
tore simply. It deals with the case of a mortgage or con. - \ 
a nee made for the purpose of securing the 1 Kinds or debenture*, 
of a company ; and enacts (amongst other things) that tin* alii 
davit may he made by the mortgagee or one of the mort gag. is. 
all which seems quite inapplicable to bonds or debentures h 
themselves.” Mr. Justice Osier, at p. 3HH, says : ‘‘Section J : ..f 
the Act shews how far the Legislature intended to go in di aling 
with instruments for securing the bonds or debentures of a 
company. The only instruments of that class which are n 
quired to be registered are mortgages or conveyances of _r .mU 
and chattels made to a bondholder or trustee for the purpos.- ..f 
securing the bonds or debentures of the company- instruments, 
as I understand the section, of the some character as thus, n.-ii 
tinned in other sections of the Act, something quite di V rent 
from the security by way of floating charge which the ('am 
panics Act enables a company to create by the bonds tl- n 
selves.” Mr. Justice Meredith, at p. 390, says: ‘‘There \\.i> no 
mortgage given for securing payment of these bonds, but tIn-x 
upon their face and in the conditions endorsed on them. d< 1 iml 
that all the company’s 4property, real and personal, right* 
powers, and assets of every kind and description, present .-usl 
future, including its uncalled capital,’ Mere charged with tin- 
payment of the bonds. That the bonds are not mortgages, r 
conveyances intended to operate as mortgages, of goods mid 
chattels, within the provisions of the Mills of Sale and I n-itti-l 
Mortgage Act, I cannot but think plain : they are neither in "rm 
nor in substance such a mortgage. Under them no title t■ • tlie 
property in, or right to possession of, the chattels passed !.. tin- 
bondholders: a charge upon the chattels and other th- pro­
perty of the company was created, giving them priorih •! pay 
ment out of the assets of the company.”

The validity and effect of what is called a “floating n'- 
on the property, both present and future, of a comp li:h 
liven the subject of much judicial consideration in I 'udaml. 
The cases are collected and discussed in Palmer’s < 'Prt,,v
Law, 9th ed„ pp. 307-311, where it is pointed out that it ha** >..»
well-settled by the authorities that a floating charge L < 'I1'1 ** 
against execution and general creditors, whether in a wimlinir 
up or otherwise, and retains its floating character, unless „tlirr-
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wisi* agi... . until a receiver is appointed or a winding-np
commences.

As to the injustice to subséquent execution creditors arising 
from the nature of a floating security as defined by the authori­
ties, see observation* of Buckley, J., in In ri London Crrssnt 
Miifi• Co., 11!HI.)| 1 Ch. 576, at p. f»S:{ ; also the dissenting judg 
nient of (iarrow, •!.A., in Johnston v. Wadi, 17 ().!,.It. at p. 392 
(t srq.

The Knglish Companies Act, 190H, sec. 93, providing for 
registration of floating charges and declaring them void as 
Hgninst creditors unless registered, would appear to remove the 
(lunger of injustice to other creditors, in Kngland ; and it may he 
tlint our statute-law should also lie amended, in view of the hold­
ing in Johnston v. Wadi, by declaring them void against credi­
tors unless registered under sec. 78 of the Ontario Companies 
Act, 1907.

As pointed out by the Chief Justice of Ontario, in Johnston 
v. Wadi, at. p. 386, the Knglish eases, “turning as they do upon 
the terms of legislation which is not the same as our provincial 
legislation, afford but little assistance, and in the last analysis 
we must have recourse to the language of the Acts of our own 
Legislatureand the judgment in that ease is clearly based 
on the conclusion that a debenture on its face charging the 
property of a company with its payment was not a “mortgage 
or conveyance intended to operate as a mortgage of goods and 
chattels,” within the meaning or eomtemplation of our Bills of 
Sale and Chattel Mortgage Act.

That case is, therefore, differentiated from this case by the 
fact that in this case the bonds do not create the charge, but a 
mortgage is given which creates the charge in favour of a trustee 
for the bondholders; and, although it embraces the company's 
real as well as its personal property, I think that, so far as it 
purport* to charge personal property, it is clearly a “mortgage 
or conveyance intended to operate as a mortgage of goods and 
chattels,” within the meaning of secs. 2 and 23 of our Bills of 
Sale and Chattel Mortgage Act; and, not having been accom­
panied by on immediate delivery and an actual and continued 
change of possession of the things mortgaged, and not having 
been registered as a chattel mortgage, is, as such, under see. 5 
of the Act, “absolutely null and void as against creditors of the 
mortgagor.”

As a chattel mortgage, it was also void ah initio as against 
creditors, according to the view of the late Chief Justice Strong 
in Clarl;son v. MrMastir iV Co. (1895), 25 Van. S.C.lt. 96, at 
pp. 1U.V6, by reason of the agreement that it should not be re­
gistered under the Bills of Sale and Chattel Mortgage Act.
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Then, ns to the book-debts, it is well settled that they are t 
within the Bills of Sale and Chattel Mortgage Act, nml tlm a 
transfer of them does not require registration: Kilchiny v. II 
(1884), 6 O.R. 739; Tailby v. Official Receiver (1888). 13 A, , 
Cas. 523; Thibandeau v. Paul (1894), 26 O.R. 385.

While the mortgage in question does not specifically mein ion 
present or future hook-debts, I think the language “un ! r 
takings . . . together with . . . incomes, and soum of 
money, rights, privileges . . . held or enjoyed by it now or 
at any time prior to the full payment,” etc., is sufficiently . n 
prehensive to create an equitable charge on present and future 
book-debts. In lie Perth Flax and Cordayc Co. (1909 11
O.W.R. 1140, where the language of the chattel mortgage \\,is 
“all property, real and personal, that shall hereafter 1" 
qui red and owned by the company,” it was held that tl-v 
words were amply sufficient to include future book-debts \ 
charge created by such general language as that emploi. a 
this mortgage attaches, 1 think, to the subject charged, in tin- 
varying condition it happens to be from time to time, s.r 
Governments Stock and Other Securities 1 must ment < v 
Manila R.W. Co., [1897] A.C. 81, at p. 86; and Buckley\ r 
panics Acts, 9th ed., pp. 230, 231.

1 am of opinion, therefore, that as to any book-debt- that 
were unpaid at the date of the assignment by the compaii' the 
plaintiff is entitled to recover the amount that was realised i- 
from by the assignee or the defendant; and that the fan dint 
no notice of the charge was given by the plaintiff to the «1-1 ' is 
docs not, as argued by Mr. Laidlaw, alter that right. Up"" this 
point, Tltihaudrau v. Paul, 26 O.R. 385, /»*< Perth Flax and 1 >r>l- 
ay< Co., 13 O.W.R. 1140, and Eby-Rlain Co. v. Montreal I »// 
Co. (1908), 17 O.L.R. 292, are, i think, conclusive.

The question of the right of the defendant as liquid.ii r to 
contest the plaintiff’s claim under the mortgage, and ’ hold 
the proceeds of the chattel property for the benefit of tin- - redi- 
tors, has given me much trouble; but I have arrived at th con­
clusion that the defendant has that right, and that it is not 
necessary, for the purpose of adjudicating upon the tit! to the 
fund in question, to add the Imperial Blaster Compa: as a 
defendant. Under see. 33 of the Winding-up Act, the |iii-la 
tor, upon his appointment, “shall take into his custody or under 
his control, all the property, effects and choses in action which 
the company is or appears to be entitled.” Having d«-n this, 
further general duties are, as stated in Palmer’s Company Law, 
9th ed., p. 395, “to make out the requisite lists of contr lui tories 
and of creditors, to have * cases adjudicated upon, to
realise the assets, and to apply the proceeds in payment of the 
company's debts and liabilities, in due course of admin: 'ration, 
and, having done that, to divide any surplus amongst the con­
tributories, and to adjust their rights.”

7221
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While the title of the estate of the company does not, under 
the Act, vest in the liquidator, it must clearly he his duty, as an 
oflicer of the Court, when he has in his custody property to 
which the company appears to he entitled, to protect that pro­
perty for the benefit of the creditors who may be interested 
therein. Now, when the defendant, as liquidator, took posses­
sion of the property in question, which was then in the posses­
sion of the company's assignee for creditors, it was property to 
which, within the meaning of sec. 33, the company or its assignee 
for creditors “appeared to he entitled.”

Had the liquidator given up this property or its proceeds, 
either when notified of the plaintiff's mortgage or when the pro­
perty was demanded, without submitting to the Court the claim 
on behalf of creditors to the effect that the plaintiff’s mortgage 
was void as against them, the liquidator would, I think, have 
committed a gross breach of duty. When the claim was pre­
sented, by the plaintiff, the liquidator joined with a creditor 
on behalf of all other creditors of the company in contesting 
it, under sees. 85 to 90 of the Act. Instead of submitting to a 
summary disposition of the matter before the Official Keferee, 
the plaintiff elected, upon leave of the Court, to bring this 
action against the liquidator only.

In Re Canadian Camera and Optical Co. (1901), 2 O.L.R. 
677. at p. 079, Street, J., observes : “It is necessary to bear in 
mind the position in which a liquidator stands in a compulsory 
winding-up, viz., that, while in no sense an assignee for value 
of the company, yet he stands for the creditors of the company, 
and is entitled to enforce their rights, liecause their right to pro­
secute actions themselves against the company and to recover 
their claims directly out of the property of the company is taken 
away by the Winding-up Act.”

1 icing, therefore, from the beginning, prima facie lawfully 
in possession of the property in question, as an officer of the 
Court, and being charged with the duty of applying the pro­
ceeds in payment of the company's creditors in due course of 
administration, I hold that the defendant is entitled, in right 
<>f the creditors represented by it as liquidator, to contest in this 
action the validity of the plaintiff’s mortgage.

Vmler the circumstances found in this case, the liquidator is, 
I think, entitled to maintain in defence of the action the super­
ior claim of the creditors whom it represents.

Discussing the defence of jug tertii, it is stated in Clerk & 
Lindsell on Torts, 3rd cd., p. 252, that, “if the plaintiff makes 
mit a good prima facie title by possession or otherwise, the de­
fendant must in the first place impeach that title by shewing 
that there is a better right in some one else. That better right 
may be in biinself or in some person under whose authority he is
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acting, or under whom he claims, and in such a case he cl«arl\ 
has a good defence, for a man cannot l>e guilty of trespass or 
conversion in respect of goods to the possession of which lu s 
entitled.”

Here the defendant’s position is strengthened by tie ,„t 
that, at the time of the action, the prima facie title by possess on 
was in the defendant. See, further, as to defence of title of third 
party, llichards v. Jenkins (1886), 17 Q.B.D. 544, aflirni* < 1 in 
(1887), 18 Q.B.I). 451.

Judgment will be in favour of the plaintiff for payment h\ 
the defendant of all money realised from book-debts outstanding 
and unpaid at the date of the assignment, the 14th Septi-mU-r 
1907, but dismissing the balance of the plaintiff’s claim .ml 
declaring that the mortgage was as a chattel mortgage v-ud as 
against the creditors of the company. No costs of action to cither 
party, but the defendant’s costs will be paid out of the I n.m,. 
of the fund, as between solicitor and diem.

If the parties cannot agree upon the amount to be ju 1 t< 
the plaintiff, there will be a reference to the Master in Onlmarv 
with costs of such reference reserved until after the Master* 
report.

Jndgmt lit for pluinliff anoniit -

GUNDY v. JOHNSTON.

On/«ii io Hiijh Court, A"« Itfi. ./., in Chniiila rx. July I-*». II* 1 

Junoxn.tt (|IK HU Summary 4i im.mknt—Action iiv shim u hi

Summary judgment should nut be orilcrvj umlcr on
(\ll. ISU7 i in mi action hv a nolle! tor against his client foi - •
mm action against a mimic pal corporation as tu tliv val a - • .1 
drainage by law which wn* dispos'd of hv a *«|a*«'iul utiitutr x ilnl.it 1. 
tin* by law ami living ami directing payment of the client' -*t» - 
between solicitor ami «'lient by tin- municipality, where tin- 1 ml
payment of aucli cokIh wa* held by the niiinii'ipality. Kiibpit ........
of th«' solicitor's lien ami the client prutlm-ed evidence 1 «» • » tint
• iicli fund was :ntcndc«l to go to tin1 solicitor ami consent I» ttie 
fund being held by the municipal corporation subject to 'in un 
claim pi'iniing the trial of the ai'tion.

Appeal by the defendant from an order of the Local Judge 
at Chatham, dated the 6th July, 1912, under Con. Rule tih-l 
allowing the plaintiffs to enter summary judgment against the 
defendant in an action by solicitors to recover sums alleged to 
be due by the defendant for costs.

The appeal was allowed and the judgment set a- !«■ 
Shirley Denison, K.C., for the defendant.
//. S. White, for the plaintiffs.

Kki.i.Y, J. :—On the evidence adduced, 1 do not think sum 
mary judgment should have lieen given in this cas The d>-

Kelly. J.
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fendant shewed a reasonable ground for his objection to the 
claim put forward by the plaintiffs that tin* ij0.800 directed by 
sec. (i of 2 Geo. V. ch. 12f> to be paid by the Corporation of the 
Township of Tilbury Hast to the defendant, as his costs as be­
tween solicitor and client in the litigation therein referred to, 
was intended to he in payment of the plaintiffs’ solicitor and 
client costs against him in that litigation, and that they are 
entitled to all of that sum.

The defendant’s objection is bona fide and of such a kind 
that opportunity should have been afforded of disposing of the 
matter in dispute in the ordinary way, and not on a summary 
application for judgment.

Then as to the items in the endorsement on the writ of sum­
mons. other than the $1,800 item, the defendant has taken the 
objection that those items are subject to taxation before judg­
ment being given upon them; and his objection is well taken.

For these and other reasons, the judgment should, in my 
opinion, he set aside.

It is stated that the township corporation, in whose hands the 
$1,800, or part of it, is, have been notified of the solicitors’ lien 
claimed by the plaintiffs, and that the defendant acknowledges 
such lien to the extent of whatever may he the true amount 
due by him to the plaintiffs.

In view of this, the money should not be withdrawn from or 
paid over by the township corporation pending the determination 
of the question in dispute.

The costs of this appeal, and of the motion for the judgment 
now set aside, are reserved to he disposed of at the trial or 
other final disposition of the matter.

Jndf/im ni vacatfd.

GRAND TRUNK PACIFIC RAILWAY COMPANY defendants, appel­
lants v. Frank H. ALFRED, Bernard P Wickham, and E A. Wick­
ham, carrying on business as Alfred and Wickham i plaintiffs, respon­
dents).

Supmur Court of Camilla, Sir Charlrn Filzpalrirl:. ami hlinglon,
Huff, Anglin, ami Hrwlnir, ,1.1. June 4, 1012.

1. Dam auks ({III A I—44)—Railway coxstrittion—Contract not 
awarukii—Cost or hvpi'mkh and i i n vkr vknt. as an aurkku 
ALTKRNATIVK.

Where a railway company was unable to definitely award the plain 
till" a contract for constructing a portion of its rood, but agreed with 
lii'ii. that in order to keep his teams employed during the winter, lie 
mi'-lit put in supplies necessary for tin- construction of s.» much road 
as In- muld complete «luring the working portion of the following 
-iiniiner, ami that the company would guarantee him. in the event of 
its being unalile to award such contract, the cost of such supplies, 
t "gel her with ten per «suit, ail va ms* thereon, the company u|m>ii not
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ntspatrick, C.J.

Idiiigton, J.

being able to award the plaintitT such contract, it liable to him t',.r
Mich advance upon the total cost of the supplies, ami also for tlm >.<
sustained by Inin on a sale thereof after due notice to the com; m 

[Alfred v. Grand Trunk Pacific It. Co., 5 D.L.R. 154, allium | mi
appeal.]

Appeal by the Railway Company from the judgment <>i tin* 
Supreme Court of Alberta, Alfred v. Grand Trunk Pacific U 
5 D.L.R. 1Ô4, 20 W.L.R. Ill, which affirmed the judgment of the 
Chief Justice of Alberta, at the trial, on the verdict of the jury, 
awarding the respondents $55,148 damages for breach of a -on- 
tract letting them the construction of about 40 miles of the 
National Transcontinental Railway westward from MvL-oil 
river. The railway company sought to have the judgment set; 
aside or a new trial ordered.

The appeal was dismissed with costs.
Chrysler, K.C., for the appellants.
IV. Nesbitt, K.C., and J. K. Wallbridgc, for the respondent*.

The Chief Justice (Sir Charles Fitzpatrick) agr... 1 that
the appeal should be dismissed with costs.

1 dinoton, J. :—1 think this appeal should be dismissed with 
costs for the reasons assigned in the Court below.

Duff, J.:—The questions raised on this appeal have .ill lwn 
dealt with, and very satisfactorily, in the judgment of Simmons. 
J., in which Stuart, J., concurred. I agree with the conclu­
sions of Simmons, J., as well as with his reasoning. I will refer 
particularly to two points dwelt upon by Mr. Chrysler First, 
it seems to me indisputable that the question whether the offer to 
award a contract in July was an offer of a contract reasonably 
within the terms of the agreement between the plaint ill's and 
Mr. Morse, as expressed in the telegram of December, was a 
question of fact for the jury. The construction of the telegram 
itself was not really in question at all. According to tin Avions 
import of the document, the conditional guarantee thereby 
offered was to become operative in the event of it being r any 
reason impracticable for the company to award a contract in 
sufficient time to give the respondent the whole of the s. mm of 
1909 for getting forward with his work under it. Wle-her or 
not the offer of a contract as late as July was an offer n .i> malily 
within the spirit of this arrangement was a question <»f fact, 
and a question of fact governed by no legal rules or pr aeiples. 
It is a settled principle that where the question of h is-malil'1 
time is a question of fact of that character, the jury is proper 
tribunal to pass upon it.

The other question touches the matter of interest.
In the circumstances in which this question was ibmittcd 

to and passed upon by the jury, I do not think it is n "pm to
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tli'1 appellants to object to the competence of the jury to deal 
with it. Had counsel for the appellants at the trial insisted upon 
that matter being dealt with by the Court, the learned trial 
Judge, would, undoubtedly, have requested the jury to deal with 
the interest separately in their finding, so that, in the event of 
the matter being ultimately held to be one for the Court, the 
Court should he free to deal with it without disturbing the ver­
dict as a whole. No such point was raised.

I see no reason to doubt that the counsel for the appellants 
acted deliberately in taking that course; and I think all parties 
at the trial were entitled to assume, from the course he took, that 
he was acquiescing in the submission of the question of interest 
to the jury. 11 is clients cannot now, in the absence of some 
special reason, ask to have tile whole of the proceedings upset 
in order to give effect to this objection which he deliberately 
refrained from taking at a time when it might have been met 
by a course which would have fully protected them, without loss 
or inconvenience to anybody.

The case might he very different if it had appeared that there 
had been a mistake and if the refusal to give effect to the objec­
tion would lead to some grave injustice. There is nothing of 
the kind here.

Anumn, J., agreed that the appeal should he dismissed with

8.C.
1912

'it.Vo"

Hrodeur, J. :—There is no doubt, from the telegram that Brodeur, j. 
Mr. Morse sent to Mr. Alfred on the 30th November, 1908, that 
he was promised either a contract for the construction of forty 
miles of railway, or that, if such a contract was not given to him, 
the appellants would purchase from him the supplies lie might, 
during the winter, provide in the region where the construction 
was to he carried on. The winter is the only season when the 
supplies could be transported in that part of the country, and 
it was to the great advantage and benefit of the company that 
they should be provided during that season.

Mr. Morse ceased to he manager of the company some time 
after he made that agreement with Mr. Alfred, and he was suc­
ceeded by Mr. Chamberlain.

It has been claimed by the appellant company that they were 
not hound by such an agreement, because it was not formally 
sealed hv the company itself.

As a general principle, of course, incorporated companies are 
bound only by their seals. That rule has been relaxed. Besides, 
the general manager of a railway corporation, acting within the 
scope id' his ordinary duties, and with the knowledge of the 
company's officers, should hind the responsibility of the company 
itself.
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This (Nisi* turns oil a question ot* fact as to whet her m not 
the company, through its new general manager, undertook, in 
April, 1908, to pay for the supplies Recording to the agiv- .m 
made by Mr. Morse, in November, 1908.

The evidence of that conference between Mr. Chamlii i lnin 
and Mr. Alfred is conflicting. The jury accepted, evident I i In­
version given by Mr. Alfred.

1 do not think that, on such a question of fact, we should dis 
turb the findings of the jury. The appeal should be disn s*ed 
with costs.

Ap/tral dismissal with •

THE KING v. GRAVES et al.
.Voni Si nt in Supn iitr Court, Itilrliir, ./. . 1115/11/*/ 7. 1912

1. Vkmt: <#1111—22 I'iiaxli: 01 vknii:—Vmimixai. va si: Ni\t»rmi
COMMENTS.

A elmnge of venue will nut Is* onlvrvil in a criminal 
grminil that commentw iqion the crime made in tin1 local 1 - .c*
likely to iirvjmlicc the accused iiersuii* in their trial, not wit li-tatnl n: 
that such «•oinments. in the "pinion of the court, are such .1 n_- •
not to have In'cii made, unie** something more than the j......i‘-
préjudice is disclosed, the rights of |iereni|itory challenge ami du :• ng*- 
for cause heing regarded as a sullicient protection in such cast -

2. Vim i: <8 II II—221— Ciiaxui ok vim i -Criminal cam l'i mu un-x
OK Till. NAM KM OK JI KOKH IN VIOLATION OK STAT I'TOKV I'KOII nil lli.x, 

Vnder sec. SH4 ('rim. Code. 190(1, giving to the court l«t-i* 
which any accused i*. or is liable to Is-, indicted, or to any j«idg»- 
thereof, authority to make an order to hold the trial in «unie *-tn.-r 
plan» than that in which the offence was supposed to have 1... n mm 
mitted or would otherwise Is- tried, whenever it appears t<. -
faction of the court or judge that it is expedient to tin- • n-l 
justice to make such order, it is sullicient reason for dur - di. 
venue where the puhlic ollleer charged by eh. 52 of N.S. I < 
with the custody of the lists of jurors drawn from time 
the lists not reipiired hy the purposes of this Act. permit!- 
pa|s-r reporter to copy for publication the names of the jm -n 1 
list drawn hy him and other officers, in violation of anotli, "|im- 
me lit of such* statute that tlie public officers upon whom d*-\ -lx- t1" 
duty of drawing the list» of jurors must keep secret the mm t1» 
list except as otherwise dirts-ted by the court until four -I b-t'.-r-
the opening of the term of court at which the juror* on »u. m *rf
summoned to attend.

Motion oh liehalf of the accused persons for change oi venue 
in a criminal ease.

Kohcoc, K.(\, for the prisoners, in support of apple 
Wickwirr, K.C., for the Crown, contra.

Hitciiik. J.:—An application is made by Mr. Kd
on behalf of the accused persons for at • of vim "» the 
ground that a fair trial cannot 1m» had in the count.* <■ King' 
in consequence of prejudice against the accused cans- i -v art*-

6
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cles in tin* local papers and also on tin* ground that chapter .V2 
ul' llie Acts of this province for the year 1912 has been violated. 
The Act referred to is as follows :—

It hIihII Ih‘ the duty of every jirotlmnolnry. wheriir ami justice of 
I lie jieave who shall lie «-iigngcil in drawing any |uiucl of petit or 
giaml jurors to keep secret ttie names appearing on such panel excejit 
when ollterwine directed by this chapter or by an order of a Judge on 
good and sullicient cause shown to him ; and it shall also lie the duty 
of every prothonotarx to keep safely muter lock and key at all times 
when not reiptireil hy the jitirjiosi»* of tlii* Act the panel containing 
the names of grand and jietit jurors from time to time drawn, pm- 
vided, however, that said lists shall he open to inspection hy any per-on 
four days la-fore tin* opening of the term of Court which the jurors in 
hindi lists are summoned to attend.

This Act came into force on the 12th of April last. The trial 
lias liven ordered for next Tuesday. Mr. Wickwiiv, K the 
Crown Prosecutor, admits that the Act has liven violated. A 
few days ago the prothouotary permitted one of the local news­
paper men to take a copy of the jury and the names nf the 
jurymen summoned to try this ease were published in one of tin- 
local papers. The jury was drawn at the last June term of the 
Court at Kent ville after the Aet. came into force.

Mr. Wivkwire also very properly made the admission that 
tin- names of the jurymen had been known to him for some time.

I will deal, first, with the point raised hy Mr. Uoscoe that a 
fair trial cannot he had in Kings' county in consequence of 
prejudice likely to have been created hy the local press.

Dealing with this contention alone and apart from the point 
about the violation of the statute I decide against it.

I have carefully examined tin* authorities cited hy Mr. Uoscoe 
and while there are in some of these eases observations hy the 
Judges going a long way in support of the contention made I 
think that the facts in those eases are distinguishable from this

The tacts in the eases cited I think disclose something more 
than n possibility of prejudice. Applications of this kind call 
for the exercise of sound judicial discretion upon the particular 
facts of each east-. In my opinion portions of the articles com­
plained of are objectionable and ought not to have been pub­
lished hut 1 am not at all satistied that they have created a 
prejudice. And from any possible prejudice I think the right 
of challenge which the defence has, peremptory and for cause, 
would Ik- sullicient protection. In my opinion some (Hirtions of 
what appeared in regard to this ease in the Halifax Herald and 
Halifax Chronicle are quite as objectionable as anything which 
appeared in the Kings' county press. These papers circulate 
throughout the province and are as likely to influence any man 
who could lie inHueueed in that way as the publications com-

S.C.
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plained of. I therefore do not think it would serve any u- i'iiI 
purpose to elinnge the venue on this ground.

The ground that the venue should he changed in .• use- 
quenee of the violation of the statute is more serious.

What was the purpose and object of this statute? What was 
the mischief which it was designed to strike at? 1 think it was 
intended to curtail the opportunities of persons interest I to 
talk with or in any way influence juries in regard to cases mu. 
ing on to he tried before them. 1 assume that the prothoimtan 
at Kentville did not know that this statute had been passed, hut 
the fact remains that he allowed the newspaper man to copy • 
and that the list was published in the local paper. It was a 
direct violation of the statute.

It is clear that the intention was to have absolute serivi v ,h 
to the jury until within four days of the first day of the term. 
I think the Legislature intended this secrecy to he a safe1..'mini 
both for the Crown and the person charged with crime. The 
affidavits used hv Mr. Wick wire shew that persons who mode 
affidavits on behalf of the Crown knew who were the members 
of the jury. This ease is one which without doubt would rails.* 
some feeling in the county and the names of the jury are given 
to the public and any person had enough to do so has full o|. 
port unity of talking to the jurors in regard to the suhjei t matter 
of the indictment.

The prisoner’s counsel complains that the safeguard which 
the Legislature gave has been taken away from his clients su fur 
as the county of Kings' is concerned.

The question for me under sec. 884 of the Code |Cr. Code .if 
Canada, R.S.C. 1ÎM16, eh. 146] is whether it is expedient to tin- 
ends of justice that the venue lie changed? I think it is and 1 
will therefore make an order for change of venue.

The county in which the trial is to Is* can lie settled when the 
order is taken out

Order chanyinti > ■

ROBERTSON (appellant) v. McALLISTER (respondent.

//i> Honour Judge 11 'iddi field, Count g Judge o/ drey (hunt y, i> taria 
September 9, 1912.

1. Automoiiii.es (J I—5)—Public regulation—Oitknck under • *nr\hc* 
Motor Vehicles Act, 2 Geo. V. CH. 48—Summary <■ imn 

A nummary conviction under sec. IS of the Ontario Motor Vehicle* 
Act, 2 <J*-o. V. oil. 4M. providing that if an accident oeem .my
vehicle in charge of any |>vr*on owing to the present....... a nmi i v«*liiele
on the highway, the person in charge of aueh motor whir!. nil re­
turn lo the scene of the accident and give in writing to an <• *u*- 
taining loss or injury, the name and address of himself i -■( the 
owner of the motor vehicle and the numlier of the permit vill I# 
quashed, though the motor vehicle driven by the cunvi. •• ' |NT*»n 
grazed the wheel of a passing buggy with sufficient force to l< n two
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5 D L.R. Robertson v. McAllister.

>pokes in its wheel, if it np|ienml at the trial that the person in 
charge of the motor vehicle did not know or have reason to know that 
such an injury had resulted to the huggy.

[Core v. Jante*, L.R. 7 Q.B. 135; \irholln v. Hull. L.R. S (M*. 322 • 
H><i. v. Sice/». 1 !.. & 44: Hardens!h\ Statutory Law, 3rd ed.. 465,
151h ed.—the 2nd ed. of Vrnies-Hnrdcnstle—468) ; Maxwell's Inter­
pretation of Statutes, 2nd ed., 115 (5th ed.. 1571, specially referred to.J

Appeal from a nummary conviction of the appellant for omit­
ting to return to the scene of the accident after a collision with 
a buggy on the highway by an automobile driven by the appel­
lant.

See. 18 of tlie Motor Vehicles Act (Out., 1912) provides:—
11" a» accident occurs to any . . . vehicle in charge of any person, 

owing to I lie presence of a motor vehicle on the highway, the person 
in charge of such motor vehicle shall return to the scene of the acci­
dent. and give in writing to any one sustaining loss or injury his 
name and address, and also the name and address of the owner of 
such motor vehicle, and the ntimher of the permit.
See. 24 provides a penalty for violation of see. 18 of $50 

or one week’s imprisonment, or both.
The conviction was quashed.
11. (1. Tucker, for appellant.
C. S. Cameron, for respondent.
Widdifield, County Judge:—The appellant was convicted 

before a justice of the peace for a violation of the provisions of 
sec. 18, and now appeals. At the hearing. I found that the 

\\.is not to blame for the acc The n
was driving along the highway and when the appellant wanted 

I to pass lie gave all the proper warnings, hut the respondent 
I cither did not hear them or paid no As a conse­

quence the appellant was forced to the side of the road, and, 
when passing the respondent asked her why she did not turn 
out ; to which she did not reply. When the appellant attempted 
to regain the travelled part of the highway, the respondent did 
not then turn to the right, as she might and should have done, 
and when passing her huggy, the rear fender of the motor grazed 
the front wheel of the huggy with sufficient force to loosen two 
spokes from the rim of the wheel. The appellant ed his 
motor nml asked a gentleman who occupied a rear seat next to 
the buggy, if the huggy was injured and was assured that it 
was not. The respondent then drove past the motor and shortly 
afterwards the motor repassed the buggy. The respondent did 
not intimate in any way that any injury had been done to the 
buggy, and I am satisfied that, at that time, neither the appel­
lant nor ret knew the buggy had been injured.

I assume that if the motor had merely touched the huggy in 
j passing that would not be an “accident” within the meaning of 

the Act. because the Act contemplates that some one has 
sustained “loss or injury.” Here it cost $2 to repair the huggy
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and the damage thereto was an accident within sec. 18. Is tin* 
appellant liable t<> conviction because lie did not “return to t • 
scene of the accident” and give the particulars required by th.it 
section when he did not know there had been an accident 

In Hardens!le*s Statute Law, 3rd ed.. 465, the law is thus 
McAli.ihteb. stated :•—

Another important general rule with regard to the operation of 
Wlddifii'ld. penal statute# i# that before a person can lie convicted under a penal

statute it i# necessary to prove either that lie knew that he was doing 
the prohibited act, or that it happened either in consequence of his per­
sonal neglect or without his having any lawful excuse.
And Maxwell (2nd ed. 115) thus states the law:—

As iiinm ira, or guilty mind. is. with few exceptions, an essentiil 
element in constituting a breach of the criminal law. a statute, 
however comprehensive and unqual’fied it he in its language, is usually 
understood as silently requiring that this element should Is* imported 
into it, unless a contrary intention lie expressed.
A Railway Act made the sending of certain dangerous goods 

(vitriol being one) without marking a criminal offence. The 
] * i received from N. cases containing vitriol and sent
them to the railway without marking as i by the Act.
They inquired of N. what the cases contained and were told 
they contained gun stocks and other goods jf a harmless 
nature. The Court held the respondents could not be convicted 
because they did not know the goods sent were dangerous goods. 
Compton, J., said: “1 am clearly of opinion that the respond­
ents, though civilly liable, are not liable criminally.”

In Con v. Janus, L.R. 7 Q.B. 1:15, the appellant, a baker, 
was convicted for using alum in his bread. The law absolutely 
prohibited the use of alum “under any colour or pretence what­
soever” upon pain of conviction. The Court set aside the con­
viction on the ground that the did not know the
alum was used in the bread. Hannen, J., said:—

I think the meaning of sec. 8 is. that if the baker knowingly use* 
any forbidden ingredient lie shall he liable to a penalty, hut where 
there is an utter absence of knowledge it cannot lie said that lie u«e* 
the ingredient, for lie does not know that it exists.
In Sic It oils v. Hall, L.R. 8 CM*. 322, the appellant was con­

victed under the provisions of an order made pursuant to the 
Contagious Diseases Act, 1869. That order provided that where 
a person had in his possession an animal affected with a con­
tagious disease, “he shall, with all practicable speed, give 
notice to a police constable of the façt of the animal being so 
affected.”

Keating, J., said:—
I am of opinion this conviction must he quashed. The qm-ttioii 

submithd is whether, in order to convict the appellant, it was -iilfv 
cient to prove that the animal# were affected by the contagious
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disease, and tliat tiie appellant gave no notice of tlieir living ho 
affected without evidence that lie knew of tlieir lieing so a flee ted.
. . . 1 am of opinion that knowledge is an essential in­
gredient of the offence. I do not see how, without knowledge, a 
person can fairly lie said to act in contravention of an order worded 
as tiie one now before us is. The provision is that notice is to lie 
given “with all practicable speed.” I cannot understand how. on any 
reasonable construction of these words, it can lie said that a man can 
neglect to give notice with all practicable speed without knowledge 
of the fact of which he is to give notice, it has liven contended on 
la-half of the respondent that tin* Act is aimed at the prevention of 
a great public evil, ami that if it is necessary to prove knowledge it 
will he dillirult or impossible to give effect to its provisions, and many 
cases were suggested ill which tiie statute might la* evaded. . . This 
is a penal enactment, and we are hound, according to a well established 
principle of interpretation, whatever the consequences, to construe it 
strictly.
So in this case, I do not see how the appellant could “return 

to the scene of the accident” and give the particulars required 
by sec. 18 if lie did not know, or have reason to know, there 
had been an accident.

At the hearing I was of the impression that where the re­
spondent had the means of ascertaining if there was sufficient 
injury to the buggy to constitute an accident, this might be 
sufficient to sustain the conviction. 1 think, however, that 
means of knowledge, even where such means were neglected, is 
not sufficient. An Act provided that where government stores 
bearing the King’s mark were found in the possession of any 
person, such person should he convicted, unless lie produced 
at the trial an official certificate of the occasion of their coming 
into his possession. The Court for Crown Cases reserved, held 
that such person was not liable to conviction in the absence of 
proof that lie knew, though he had reasonable means of know­
ing, that the goods bore the King’s mark: Ueg. v. Sleep, 1 L. & 
('. 44 |8 Cox C.C. 472, 4 L.T.N.S. 525] : see also llopton v. Thirl- 
mill. 9 L.T.N.S. .127.

The conviction will he (plashed.
Conviction quashed.
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John HOOLAHAN (petitioner for a writ of habeas corpus) v. Georges QUE.
S. MALEPART, warden of the penitentiary of St. Vincent de Paul -----
(respondent). K. II.

Quebec Court of Kiny's Bench (Croon Side), (Serrai#, 7. July 26, 1912.

1 Haul as corimh (* I C—i:t#i)—Wroxokvl sentence—House-breaking July 26.
—Criminal Cooe. 1906. secs. 459. 464.

A formal comm it ment of u person under art. 459 of the Criminal 
('••do. 1906. for house-breaking, on a trial and conviction under art.
464 of the Code with having a house-breaking instrument in his pos­
session. is illegal as living upon a eliargv different than that which 
was tried, and the prisoner will la* discharged on hnhcnx corpun.
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2. Appeal (f 1 C—20)—Right of Court ok King's Bench, Quebec, i . 
refer to Court of Appeal—Amendment of sentence.

1 Ik* Qtivlx-c Court of King's Bench cannot, in lieu of quashing n M*n- 
tcncc n|n>n a writ of habeas corpus and discharging the prisoner, i< f. r 
tin* matter to the Court of Appeal for amendment of the sentence, -i . 
that would amount to forcing an appeal upon the accused for :!u- 
lieneflt of the Crown.

Petition for release of prisoner under a writ of habeas . 
pus on the ground of the invalidity of the sentence and com 
mit ment.

L. Houle, for the petitioner.
.7. C. Walsh, K.C., for the Crown.

Gervais, J.:—Counsel have been heard on behalf of the peti­
tioner and of the Crown on the present proceedings, whereby 
the petitioner seeks to secure his release from St. Vincent «le 
Paul penitentiary, and the proof of record has been carefully 
examined.

It is proved by' the affidavits and documents filed, a6 well 
as by the admissions of the parties, that the petitioner was con­
victed under article 4(>4 Criminal Code of having had in his 
possession a house-breaking instrument, to wit : a pinch bar, 
but that he was sentenced under article 459 Criminal Code, for 
house-breaking and condemned to six years’ imprisonment in 
the penitentiary in which he now is.

Either the sentence is excessive by one year for having had 
in his possession said instrument, or that the sentence for house­
breaking was so passed upon the petitioner when neither any 
charge of the kind, nor trial for the same had been had against 
him. In both alternatives, the sentence is therefore illegal.

The Crown has moved that sentence be referred to the Court 
of Appeal to be properly amended and passed by that tribunal.

Such a course would amount to forcing upon the petitioner 
a remedial appeal for the benefit of the Crown ; it would con­
stitute this Court, sitting under the Habeas Corpus Act, as a 
co-participant with a Court of Review or Appeal upon a sent­
ence. Such a proceeding would go to defeat the only purpose of 
the appeal, which is to have it verified and ascertained by a 
Court of superior jurisdiction if an order or warrant of 
imprisonment or commitment has been issued in accordance 
with all the prescriptions and formalities of the Criminal Code 
or other law authorizing detention of any kind.

The detention of the petitioner in the penitentiary is illegal 
and null and void.

The writ of habeas corpus and the petition arc sustained, 
and the sentence of the petitioner is quashed, and the immediate 
release of the petitioner is ordered.

Order for dischai



b—» ■" " ■ • ........’ n

5 D L.R. | Blanchette I ÆVESQUE. 481

BLANCHETTE v. LEVESQUE. que.
(Jucher Court of Review, Cannon, MrCorkill awt Rouliot, JJ.

March 29, 1912. ’ K-
1312

1. Ixsoi.vKxcY i g I—3)—What constitutes—Abandonment of vrof- 
erty—What constitutes a trader—Cheese manufacturer.

A jierson who operates a factory in which lie manufactures cheese 
and butter out of materials belonging to other parties, and who sells 
the product in his own name, receiving a commission thereon, is a 
trader, and is subject to the provisions of the Code of Procedure,
Quebec, regarding abandonment of property.

The judgment which is inscribed for review, and which is statement 
confirmed, was rendered by the Superior Court, Cimon, J.. on 
February 8th, 1912.

The appeal was dismissed and the judgment of Cimon, J., 
affirmed.

L. Berube, for the contestant. 
Lapointi tV Stein, for the petitioner.

(jlichee. Povliot, J. (translated) :—The appellant is a manu­
facturer of butter and cheese. Having been required by tin* re­
spondent petitioner an abandonment of his property for
the benefit of his créditera, he contested the demand of abandon­
ment, alleging that he was not a trader to whom the law of 
abandonment of property applied.

The whole question, therefore, is whether the appellant is a 
trader within the legal sense of the word, and whether he is to 
he considered as such for the purposes of abandonment of 
property.

It is recognized in law. that a trader is one who exercises 
acts of commerce ami makes that his habitual profession. 

Thaller, Droit Commercial, No. 60:—
La commercialité part «le Pacte, frappe la personne, puis, en vertu 

d’un choc en retour, elle retombe sur les actes, afin d’en saisir un plus 
grand nombre. C’est la théorie do l’accessoire.

The purpose of the operation itself may be ostensible, and in 
that case it may he either civil or commercial, but if it is hidden 
and is done l*” a trader it is presumed to he commercial.

Sacré. Kill it. prise de Commerce, aux mots “Acte de com­
merce,” 14:—

Ix» commissionnaire en marchandises est un commerçant qui loue 
>vs services pour l’achat ou la vente de marchandises. C’est donc un 
véritable mandataire. En régie générale, tout mandat relatif a des 
opérations commerciales est un acte de commerce.

224.—“La commission est un contrat purement commercial, 
conférant mandat de faire des opérations commerciales, sujet 
à rendre compte.”

70
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He is even a merchant since he not only makes and sells the 
butter which is made in a single factory, but carries on several 
of them. When he sells himself in his own name the butter Ik 
has manufactured, does he not do a commercial act, and must 
not his mandators so consider him?

Vincens (E.) Législation Commerciale, I., p. 122, says that 
parties towards whom traders have done commercial act- can 
sue them under commercial jurisdiction.

Hut, says the appellant, even though my quality of trader 
results from my title of manufacturer, I cannot be considered 
a trader since there is, on my part, no element of speculation, 
which is necessary to render an act commercial.

To this objection we shall reply by several authors.
Sacré— Vo. Commerce, No. 24 :

Celui qui. snns acheter les marchandise* premières, tient des atelier* 
où il occupe il la fabrication de celles qu’on lui confie, de* ouvrier* 
qu’il paie et sur le travail desquels il perçoit un bénéfice, est un cm 
merçntit.

De Villeneuve & Massé—I., Acte de Commerce, No. 22 :
L'artisan commerçant ou le manufacturier qui. dans la spéculation 

qu'il exerce sur les choses fabriquées par lui, ne manque point de 
faire entrer le prix que lui ont conté ses instrumente de fabrication, 
f lit un acte de commerce.

Alauzet I. Code de Commerce, 84 :
L'homme qui se rend intermédiare entre celui qui offre et celui qui 

demande, entre le producteur et le consommateur, dans un but •!•* 
spéculation personnelle, est un commerçant.

Vincens (E.) Législation Commerciale, p. 129 :—
l*> commissionnaire n'est qu’un commerçant qui se charge d’acheter 

ou île vendre pour les acheteurs, ou pour les vendeurs absents, lesquel- 
lui donnent le soin d'agir i\ leur place ; il contracte sous son nom > t 
s'engage en propre. Ceux qui traitent avec lui le connaissent seul et 
ignorent communément s'il a, ou non, des commettants. Aussi, le 
commissionnaire est-il presque toujours négociant pour son propre 
compte. Quand il se tient a la commission, il est le moins entrepreneur 
des commerçants; il ne «pécule, ni ne court de chances incertaines; il 
n'entreprend rien. Il prête son ministère a autrui pour une réemn 
pense fixe, il e<t inutile de le distinguer du négociant proprement dit.

Does not Blanchette possess exactly the quality of a trailer 
within the terms of these quotations? lie is a mandatary who 
acts for the mandator, but who contracts in bis own name and 
renders himself alone responsible towards third parties. He is. 
therefore, truly a commission agent.

The appellant Blanchette’s quality of trader results from the 
fact that he is himself a manufacturer, and that he owns, as In* 
admits himself in his evidence, several factories.
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Gouget & Merger—I., Acte de Commerce, No. 105:— QUE.
Peu importe que l'entrepreneur »oit propriétaire de la matière qu'il 

confie il ses ouvriers, ou qu'il la reçoive de ceux mêmes qui veulent la 
faire fabriquer, et qu'il se borne il se charger de cette fabrication 
moyennant un salaire convenu. Dans l'un comme dans l'autre cas, Blanchette 
son but est de retirer un bénéfice des fonds qu'il avance pour le 
salaire des ouvriers qu'il emploie, et dont il sous-loue en quelque sorte 
l'industrie.'—11 y a donc spéculation de sa part et conséquemment acte 
de commerce.

Applying these principles to the case in consideration, we 
must necessarily conclude that Blanchette, in receiving l*4c. to 

per pound of cheese or butter made by him in his different 
factories, intended to perform acts of commerce, and that the 
prices stipulated for the manufacture, included the profit 
realized upon the product, because it can hardly be believed 
that Blanchette would take all the risks of manufacture without 
at the same time accepting the benefits thereof. Moreover, the 
fact admitted by Blanchette himself that he received a per­
centage upon the allotment which he prepared when once the 
sale ol' the cheese was effected, shews still further a commercial 
character of the act.

For all these reasons the appeal should be dismissed with 
costs, and the judgment of the Honourable Judge Cimon un­
animously confirmed.

Appeal dismissed.

Re CONSTANTINEAU AND JONES.

Ontario High Court, Middleton, J., in Chambers. April 11. 1012.

1 Costs (11—12)—Ckimixal libel—Dismissal or charge on failure
OK I'ROSEVVTOR TO APPEAR—COSTS OF PRELIMINARY ENQUIRY—CR.
Code (1906) sec. 080.

Where an information was laid Wore a police magistrate for the 
publication of a defamatory libel and the accused was committed for 
trial but was discharged at the assizes because the prosecutor did not 
apjienr and an order was made in general terms by the court for the 
recovery by the accused from the prosecutor of bis costs occasioned 
by the proceedings, the same to be taxed, such order was made under 
>ee. 089 of the Crim. Code, 1900. and therefore included the costs of 
the preliminary inquiry as provided in such section.

2 Xppeai ( j 11 i ■" Juris......ion oi Ontario High Court to inter
F Kit I : WITH TAXING OFFICER’S DISCRETION—ABSENCE OF ANY TARIFF
—Criminal proceeding»—No provision in Crim. Code (IfiOfii —
Crim. Code (1900), sec. 1047.

Section 1047 of the Crim. Code, 1900. providing that any costs 
ordered to In- paid by a court pursuant to the foregoing provisions 
of the Code shall in case there is no turilT of fees provided with re­
flect to criminal proceedings lie taxed by the proper officer of the 
court according to the lowest scale of fees allowed in such court in 
a civil suit, does not, by the mere introduction of the civil tariff, give 
the right of appeal which is found in civil cases, and therefore, no

H.C. J.
1912



484 Dominion Law Reports. [5 D.L.R

ONT.

H. C. J.

Re
Constan-

TINEAU

Statement

Middleton, J.

appeal in that regard being anywhere provided for by the Crimin.i! 
Code, the Ontario High Court hn* no appellate jurisdiction to in1' 
fere with the discretion of the officer whose duty it is to tax such in 

3. Mandamus (8 I ('-15)—When it may issue—To taxing officer 
Intention of Court—Jurisdiction to issue mandatory ordhi.

Where, under an order by a Court for a prosecutor to pay the i 
cused person his costs of the criminal proceedings which was nu . 
under nee. USD of the Crim. Code. 10011. and therefore by the provi- n 
of such section included the costs of the accused's appearance on tlie 
preliminary inquiry, though made in general terms and not speeia i 
referring to such costs, the taxing officer acting upon the theory t ui 
the judge in his order did not intend to award such costs, declined !.. i\ 
them, the Ontario High Court has jurisdiction to issue a manda' 
order to the officer directing him to tax and to allow to an ii'' -u««*d 
person such costs.

An information was laid by Constant!neau against Jones 
before the Police Magistrate at L’Orignal for the publication if 
a defamatory libel. Jones was committed for trial, and at tin- 
assizes was surrendered by his bail; but, the prosecutor not 
appearing, was discharged; and an order was made by Lak h- 
ford, J., for the recovery by the accused (Jones) from the prose­
cutor (Constantineau) of his (Jones’s) costs occasioned by tin- 
proceedings, the same to be taxed.

A bill of costs was brought in before the Local Registrar 
covering the proceedings before the Police Magistrate, as well 
as those at the assizes; but the Local Registrar, upon taxation, 
disallowed entirely the costs of the proceedings before the Police 
Magistrate, and largely reduced the bill in respect of the costs 
incurred at the assizes.

Jones appealed from the taxation.
April 9, 1912. The appeal came on for hearing hi-fore 

Middlf.ton, J., in Chambers.
G. A. Urquhart, for the appellant.
II. S. White, for Constantineau, objected that there no 

appeal from the taxation, as the proceedings were under the 
Criminal Code, and the provisions of the Consolidated Rules 
did not apply.

April 11, 1912. Middleton, J. (after setting out the l'a- t-a» 
above):—I think this objection is well taken. The section of 
the Criminal Code under which the order for payment of these 
costs was made is see. G89.* It merely gives authority t « * direct 
payment of costs. Section 1047,t I think, is wide enough to

* 68V. If the prosecutor so hound over at his own request d. not 
prefer anil prosecute such an indictment, or if the grand jury dm- i find 
a true bill, or if tlie accused is not convicted upon t e indictment pre­
ferred, the prosecutor shall, if the court so direct, pay to the aecused on 
his costs, including the costs of his up|>cnrnnce on the prcliminin o h n

t 1047. Any costs ordered to he paid by a court pursuant to > ore- 
going provisions shall, in case there is no tariff of fees provided with -nect 
to criminal proceedings, be taxed by lie proper officer of the court linn 
to the lowest scale of fees allowed in such court in a civil suit.
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apply not only to costs ordered to he paid under secs. 1044 and 
1045, hut to apply to all costs ordered to he paid under any of the 
earlier provisions of the Code. This section indicates that where 
there is no tarilï provided in respect to criminal proceedings, 
costs shall be taxed according to the lowest scale of fees allowed 
in the Court in which the proceeding is had in a civil suit. Power 
is given under sec. 576 to the Court to provide by general rule 
for the costs to he allowed; but no tariff has been promulgated 
under the Code; and, therefore, the tariff applicable in civil pro­
ceedings, and provided by the Judicature Act and Rules, is 
applicable; hut under the Code no appeal is given, nor is the 
right of appeal which is found in civil cases made to apply by 
the mere introduction of the civil tariff.

Upon the argument it was suggested that another remedy 
might be open to the applicant, in so far as the Taxing Officer 
has failed to allow anything for the costs incurred upon the 
preliminary inquiry.

1 am quite clear that, in the absence of any appellate juris­
diction, I have no right to interfere with the discretion of the 
officer whose duty it is to tax those costs; hut it seems to me 
to he equally plain that where the Taxing Officer has failed to 
discharge his function at all, and has failed to make any allow­
ance for the costs of the preliminary inquiry, applicant has the 
the right to come to this ( ourt to compel the officer to exercise 
his function; and it was arranged by counsel that, to save the 
expense of another application, this may he treated as a motion 
for a mandatory order, and that I should deal with the questions 
which would be open upon such an ation.

The Taxing Officer has proceeded upon the theory that the 
trial Judge did not intend to award the costs of the preliminary 
inquiry, and that the language used in the judgment is not suffi­
cient to award these costs. 1 have had the opportunity of con­
sulting the learned trial Judge, and he tells me that it was his 
intention to make an unrestricted award of all costs over which 
he had any jurisdiction; and I think that the judgment adequately 
awards the costs of the preliminary inquiry.

The formal judgment entered recites the information before 
the Police Magistrate and the committal and the notice of dis­
continuance given by the complainant; and the award is “of 
the costs occasioned by the said proceedings.”

In the second place, I think that, upon the true construction 
of sec. 689, where costs arc awarded in general terms, these in­
clude the costs of the appearance on the preliminary inquiry. 
The word “including” is equivalent to, “which arc to include.” 
It would have been well, when the judgment was settled, to have 
avoided any question by following the precise words of the 
statute; but, when I find that the words are capable of the wider
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meaning, and that the learned trial Judge intended his judgment 
to have the wider meaning, 1 have no hesitation in giving to tie 
words used a meaning which conforms to the actual intention.

The motion thus amended will be dealt with by determining 
that I have no appellate jurisdiction, and cannot, therefore, deal 
with the appeal, as an appeal; but a mandatory order will go 
to the local officer directing him to tax and allow to the applicant 
(Jones) his costs of the preliminary proceedings before the Police 
Magistrate. As success is divided, I make no award of costs.

Judgmcn t accordiugly.

WOOD V. NEWBY.

Alberta Supreme Court. Trial before Scott, J. May 31, 101J

1. Malicious prosecution (§ Il R—1(1)—Reasonable and proraiu.i « u se
—How SHEWN.

Reasonable ami probable cause for the arrest of the phi ini ill', a 
watchmaker, on a charge of having converted to his own ii-e a \vat 
left with him for repairs, is not shewn, in an action for mal it '..a* 
prosecution, where the only thing tending to shew any impropvi .Irai 
ing with the watch was his statement, to the defendant that he was 
leaving town and would leave all repair work with another person 
and that he omitted to leave with him the watch in question.

2. Malicious prosecution (§IIB—17)—Implied malice—Absewi or
REASONABLE \NI» PROBABLE CAUSE.

Malice may Ik* implied in an action for malicious prosecution. v\ V m- 
there was not reasonable and probable cause for the arrest "f the 
plaintiff.

|(Juart? Hill Hold Mining Co. v. Eyre, 11 Q.R.I). (174, special re 
ferred to.]

3. Trial (8 III E 3—24(1 )—Malicious prosecution—Function oi .Ieim.i
AND JURY AT TRIAL—REASONABLE AND PROBABLE CAUSE M MU I

Whether there was reasonable and probable cause for the arrest of 
the plaintiff must lie decided, in an action for malicious pro-e. m .n 
by the trial Judge, while the question of malice is to In* determ id h\ 
the jury.

4. Malicious prosecution (8 HR—17)—Malice—Arrest of puivrn
Refusal of defendant to have summons.

Malice, in an action for malicious prosecution, may In- found fr.-ni 
the facts that the defendant, without reasonable or probable .use. 
procured the arrest of the plaintiff on the ground that the lai'.r. .1 
watchmaker, who bad removed from the town, had in bis p..-- -n .1 
valuable watch belonging to the defendant, and the latter 1:1 net 
take a summons for the plaintiff, as suggested by the magistral-', a- 
he stated that he feared that if a summons was issued it would give 
the plaintiff an opportunity to escape, since, from such circum-'an . 
it apjienred that the defendant's desire was to recover the w.i? and 
not to punish the j Inintiff.

5. Malicious prosecution (8 HI—21)—How termination of prosecu­
tion may be shewn—Dismissal of charge.

The termination of criminal proceedings before a mngi-trato i* 
sufficiently shewn in an action for malicious prosecution wh.-o- the 
records of such officer shewed that the charge against the idaintilT 
was dismissed with costs, and the testimony of the magistrate .a* to 
the same effect.
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' I’i.kawm, i $ I N—114) -Amendment at trial—Action for malicious ALTA.
PROSECUTION. ------

An amendment may be granted, on the trial of an action for mail- S. (A
cions prosecution, to strike out the word “feloniously” from the 1913
plaint ill's statement of claim, in respect of an allegation that the de- -----
fendant charged the former with having feloniously stolen a watch, to Wool»
conform with the information laid by the defendant charging the plain r.
tiff with fraudulently and without colour of right converting it to hi- Newby. 
own Use under see. 347 of the Criminal Code, since the net ~o charged «
constituted the statutory offence of theft or stealing, whether or not 
it was a felony.

This is an action for damages for malicious prosecution. statement
There was judgment for plaintiff.
II. II. llyndman, for plaintiff.
Messrs. Frank Ford, K.C.. and IV. li. F. Kelsey, for 

defendants.

Scott, J. As no evidence was adduced on behalf of the suott.j. 
defendants the facts are undisputed. I find them to he as follows:

The plaintiff formerly resided and carried on business as a 
watchmaker and jeweller at Viking. Alberta. About October.
1910, the defendants, who are husband and wife, left with him 
a gold watch to be cleaned and regulated. I'pon taking it apart 
he found that a wheel was worn out and that a new one would 
be required, and he then laid it aside in order to consult the 
defendants. About six weeks later the husband called, and upon 
being informed as to the condition of the watch, he decided to 
have a new wheel put in. The plaintiff thereupon sent an order 
to a Winnipeg firm for a new wheel, enclosing the old one ns a 
pattern, but that firm, not having a wheel of that, pattern in 
stock, were unable to supply it at the time. The defendants 
made enquiries from time to time about the watvh and were 
informed by the plaintiff that the wheel had not been received.
He left Viking about 10th August and went to Ilnrdisty. about 
forty miles distant, where he has ever since carried on his busi­
ness. When he left Viking he left the ease of the watch in his 
work bench at Viking, where his wife remained for some time 
after he left there, but the works lie took with him to Ilnrdisty. 
before his departure from Viking he inserted a notice in the 
local newspaper there to the effect that he had left all repairs 
with Ililliker Bros, there during his temporary absence, that all 
parties having repairs should call as early as possible and claim 
them, and that all work left with that firm would receive prompt 
attention. It does not appear, however, that the defendants 
saw this notice. About a week before plaintiff left Viking the 
male defendant called upon him and was informed that the 
wheel had not arrived. Plaintiff told him that he was leaving 
Viking the following week ami suggested that lie should put lie* 
watch together without the wheel, but Newby did not request 
him to do so nor did he make any demand for the watch, and
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ALTA. in tlie evidence before the justice he admitted that he was <|iiit 
g q satisHed of plaintiff’s willingness to return the watch.
1012 On 12th August, 1911, the defendants, accompanied l> n
—— constable of the Royal North-West Mounted Police, iippem il
Woon before one Martin, a justice of the peace at Viking, and informed

Xi:\MtY. him that a watch had been left with the plaintiff for repair d
that he had left the town. The justice told them that plain 
tiff's wife and family were in town and that one Hilliker. the 
postmaster, was his agent, and suggested that they should make 
enquiries from him before laying the information. Newby then 
left and returned about fifteen minutes later, stating that lie 
could not obtain any satisfactory information about the plain­
tiff. The justice then drew up an information which was duly 
sworn to by Mrs. Newby, who was then the owner of the wnt h 
That information is as follows:—

That F. A. Wood, of Viking, between September 1st, 1010, and the 
twelfth day of August, 1011, at Viking, in the said Province, did| 
fraudulently and without colour or right, convert to his own i a 
certain gold-eased watch, the property of complainant, of the value of 
over seventy dollars, contrary to sec. 317 of the Criminal Code.

At the time of the laying of this information a warrant wa< 
applied for either by one of the defendants or hv the constable 
in their presence. The justice suggested that they should Ink 
a summons, hut one of them stated that as the watch was a 
valuable one the issue of a summons would give the plaint ill' a 
chance to get. away. A warrant was then issued and deliwml 
to the constable.

The plaintiff returned to Viking about eiidit days after lv 
left. When he reached there lie heard that a warrant was out 
for his arrest, and he went to the police barracks there to enquire 
about it. He was then arrested and taken before the justice 
who had issued the warrant and was then released on his under 
taking to appear at the hearing which took place the next day 
The charge was dismissed at the hearing.

Before leaving Viking plaintiff left with Hilliker certain 
watches and other articles which had been left with him for 
repair and gave Hilliker a list of them. The watch in question 
was not on the list. The defendants went to Hilliker before til 
hearing of the charge and enquired about it and the latter 
informed him that it had not been left by the plaintiff He 
informed them that plaintiff’s wife was in Viking and that lie 
thought that he had gone to H a relist y and he advised him to 
communicate with him there. He also told liiiu that lie did not 
think that plaintiff was trying to do them out of the watch 
It does not appear that the defendants went to plaint ill"» wife 
to enquire alxnit it.

In his evidence at the trial the justice stated that from what 
the defendants told him he thought there was a good ease against
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th«' plaintiff, hut it does not appear that they told him anything 
beyond what I have already stated.

Counsel for the defendants moved to dismiss the net inn upon 
the following grounds:—

1. That tho absence of reasonable and probable grounds had not 
been shewn.

2. That there is no proof of nmlice.
.‘1. That it was not shewn that tho criminal proceedings against the 

plaintiff had been terminated.
4. That the charge stated in tho statement of claim to have been 

preferred against the plaint ill' has not been shewn to have been pro-

ALTA.

S. C.
1912

I hold that tho defendants preferred and prosecuted tile 
charge against the plaintiff without reasonable and probable 
cause. The only thing that would tend to lead anyone to sus­
pect him of any improper dealing with the watch was his state­
ment to Newby that he was leaving town, lie would leave all 
repairs with Hilliker, and the further fact that he omitted to 
leave with him the watch in question; hut that, to my mind, 
falls far short of constituting n reasonable and probable ground 
for preferring a criminal charge against him of converting the 
watch to his own use.

As to the second ground, malice may he implied from the 
want of reasonable and probable cause. Vpon a trial by jury 
the question of the reasonable and probable cause is one which 
the trial Judge must decide, but the question of malice is one 
for the jury, and it seems that, for the purpose of arriving at a 
conclusion upon that question, hut for that purpose alone, they 
may also consider ill* question of the existence of reasonable 
and probable cause.

In Quartz II (laid Mining Co. v. Kgrc, 11 Q.B.D. 674. 
Brett, M.R., s; it p. 687:—•

It was net - :u v that the plaintiff's sliouM give evidence also that 
the defendant had acted maliciously. Whenever in an action for 
malicious prosecution the Judge holds that there is a want of reason­
able and probable cause, there is evidence to go to the jury of malice. 
When there is no other evidence of nmlice except what the Judge has 
stated to lie in his opinion «a want of reasonable or probable cause, 
1 incline to agree with Huddleston. T»., and Hawkins, J., in IIirks v. 
Faulkner, S Q.B.D. 167, at pp. 174, 175. that upon the question of 
malice the jury are not bound by the holding of the Judge ns to the 
absence of reasonable cause, but they may consider whether in their 
own view there was a want of reasonable or probable cause. Rut the 
plaintiffs might have relied upon other facts; and it appears probable 
that the defendant in presenting the petition to wind up tho company 
was actuated, not by a desire to benetlt the shareholders, but by an 
indirect motive, namely, a wish to get back the money paid by him 
for the shares. This would bo evidence to go to the jury. The
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Uofemlant might have met it in various modes; nevertheless there as
evidence of malice to be considered by the jury, even if it con- •.
only of want of reasonable and probable cause.

In the present ease it is shewn that, the defendants applied 
for the issue of a warrant in the first instance on the ground 
that the watch was a valuable one, and if a summons were issued 
thi* plaintiff might get away. It thus appears that they w. i. 
actuated not hy a desire to punish him, hut by an ind -i 
motive, viz., n wish to recover the watch. This fact, coupled 
with the absence of reasonable and probable cause, constitutes 
sufficient ground for finding, as I do find, that there was m 
on the part of the defendants.

I find that there was sufficient evidence of the termina lion 
of the proceedings against the plaintiff. The record of the 
proceedings before the justice was put in as evidence and it 
appeal's thereon that the charge was dismissed with costs, ami. 
in addition to this, the justice in his evidence stated that fa- 
had dismissed it.

In the statement of claim it is alleged that the defendants 
charged the plaintiff with having feloniously stolen a certain 
watch, whereas the information laid by Mrs. Newby ehar,r',«l 
him with fraudulently and without colour of right convert ini' 
it to his own use contrary to see. 347 of the Criminal Code 
Vnder that section the charge as laid in the information consti 
lutes theft or stealing. It may be open to question, howewr. 
whether an offence under that section is a felony, but the ns 
of the word 44feloniously” in describing the charge in the st >: 
ment of claim, might he treated as surplusage, hut, if not. tin 
claim should he amended hy striking it out, such an amendnviit 
having been applied for.

The plaintiff claims $10,000 damages. He lias not prowl 
any actual damages, hut it must be assumed that his chara -t. r 
and reputation and probably his credit have suffered I. the 
charge. It is not necessary for his vindication that lie should 
he awarded a large amount in damages. I therefore give imL* 
ment in his favour for $250 with costs in the higher s«*ah*

Judgment for plaintiff.
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FRITH v. ALLIANCE INVESTMENT CO

Alberta Supreme Court. Trial before Harvey, CJ. March < 1912.

1. Fraud and deceit (8 IV—17)—Purchase iiy agent ok principal’s
PROPERTY—K NO WLEDGE OK PRINCIPAL ABSENCE OP TAKING ANY 
ADVANTAGE.

An agent who purchased for himself pnqierty belonging to iiis 
principal, in not guilty of fraud, where the latter was aware of such 
fact ami no advantage was taken of him.

2. Trial (|VK—soil—Re-argument after trial — Objection that
Statute ok Frauds not properly pleaded raised for firm’ time 
—Amendment ok pleadings.

Vpon an argument directed by the Court to lie made upon a new 
question suggested after trial and pertaining to the defendant's 
eountcrclaim. the defendant’s counsel cannot object that the Statute of 
Frauds which was relied on at the trial in the argument made there 
pertaining to the counterclaim, was not pleaded thereto but to another 
defence, where such counsel treated the plea of the statute as being 
raised on the counterclaim until he raised the objection on the new 
argument.

3. Estoppel f§ ill A—IS)—Failure to object at trial—Improper
pleading ok Statute ok Frauds—Raising question on he argu­
ment—Amendment of pleadings.

Where the defendant's counsel failing to take any objection on the 
trial to the fact that the Statute of Frauds was not pleaded to the

unterelaim though he treated it as if it had lieen properly raised, 
his objection first taken thereto after trial on an argument directed 
by the court u|hhi a new question suggested at the close of the trial, 
will lie overruled and the plaintilf's pleading* will Is- deemed amended 
so as to raise such defence.

4. Contracts (§ 11 E 5—90)—Sufficiency of writing—Statuti or
Frauds—Contradictory terms ok payment.

Where the terms of payment stated in a memorandum of the sale 
of land are contradictory, the contract is within the Statute of Frauds.

5. Specific performance i § I B—If»)—Oral agreement ok vendor to
REPURCHASE—STATUTE OK FRAUDS AS A DEFENCE ACTION BY 
VENDEE FOB SPECIFIC PERFORMANCE.

An agreement of a vendor to repurchase land lie agreed to sell, not­
withstanding it is unenforceable because within the Statute of Fraud-, 
constitutes a good defence to an action by the vendee for specific per 
forma net* of the agreement for the sale.

I 1/ilex v. Xric /.calami Alfred Estate Co. ( li Slit. M2 Ch. Div. 2lili : 
Meiiuinena v. Kennedy (I860). 29 l\(\Q.H. '.El; and Hat'.,,
11910), 3 A.L.R. 1, followed.)

' Iontracis (8 VC—390)—Sale ok land—Oral ai reement to rescind 
—Sufficiency of.

An agreement for the sale of lands may be rescinded by the parties 
il,i agreement not in writing, notwithstanding an action could not 

I** maintained thereon because the agreement is within the Statute of 
Frauds.

fbW v. Lord Vagent ( 1H33), 5 Barn. & Ad. 58, followed.]

Von tracts (| IV B—3(17 >—Breach of agreement to repurchase— 
Statute m Frauds—Defence in action for damo.i for via 
dor's refusal to convey.

An agreement of a vendor to repurchase land he had agreed to m*II 
' h* plaintiff. although unenforceable lieeau-e within tin* Statute uf

ALTA.

S.C.
1012
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Fraud*. will constitute ;i good defence to an action by the ven I f-u
damages for the vendor's refusal to convey.

f Mm riinson v. Warner ( IStW), 0 T.L.R. 307, specially referi

The plaintiff sues for specific perfonmince of mi ngn-vm in 
to purchase certain lots near the city of Calgary from tli de­
fendant for the sum of $(>41.25. The defendant alleges thaï 
re-purchased the lots 1>y agreement for $900, and counter- i nm* 
for specific performance of this agreement. The plaintiff r » 
that the second agreement does not comply with the Statut 
Frauds and as a defence to the counterclaim alleges that th 
defendant purported to act as agent for the plaintiff and ’ - 
selling to a third party, whereas it was really trying to buy 
itself, thereby committing a fraud on the plaintiff.

The action and counterclaim were both dismissed.
J. L. J(unison, for plaintiff.
IV. T. />. Lath well, for defendants.

Harvey, C.J.:—The evidence and the argument at tic trial 
had reference to the counterclaim, the plaintiff’s right bein': 
apparently conceded unless the defendant could establish 
light under the counterclaim and the plea of the Statin- 
Frauds was treated as being raised on the counterclaim. thuii'Ji 
in fact, it is only pleaded in reply to the defence. I decide! that 
in the defence raised to the counterclaim the plaintiff l'.nl- . 
it having been established to my entire satisfaction that th 
plaintiff knew he was dealing with the defendant as pur- li; - : 
and that no advantage whatever had been taken of him. I de­
cided also that the defence of the Statute of Frauds, whi-h 
had been argued, was a good defence to the counterclaim, an-l 
stated that the counterclaim would be dismissed, but without 
costs, owing to the nature of the defence and the conduct .*f tl: 
plaintiff, and consequently, as appeared to have been <• -iimW 
that there would be, judgment for the plaintiff on tin- claim I'-t 
specific performance, but without costs. Counsel for th plain­
tiff then suggested that though the agreement to sell ha -h might 
not Ik* a good agreement within the Statute of Frauds, it mi-iht 
1h* sufficient as a defence to the plaintiff's action. As th - point 
had not been argued, I directed an argument on that p-int. 
staying the entry of judgment in the meantime.

On the new argument the point was raised that th- statute 
of Frauds is not pleaded to the counterclaim. I decal- n tin* 
point that owing to the course of the trial the defendant should 
not be allowed to take such an objection now. and that th plead­
ings should be deemed to be amended so as to raise tli defence 
which counsel assumed, until after the case was closed, was 
raised.

The evidence shews that for some time the plaintiff had Im-cii 
expressing dissatisfaction regarding the land which h had
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Uuight from the defendant and that lie asked its officers to try ALTA, 
and sell it for him. giving them the price ns $900. payable one- § £
third cash and balance in 3, (> and 9 months. Not finding a mi»
purchaser, the defendant, derided to take the property bark on -----
plaintiff’s terms and have no more trouble about it. Accord- *"*!TI1 
ingly a cheque for $~»0 hi favour of the plaintiff was issued and alliance 
n receipt prepared setting out the terms as understood to he Investment 
offered hv plaintiff as “one-third rash and balance in three * 
ipiarterly payments in 3, (> and 9 months.” These were sent nmey.c.j. 
to the plaintiff, who. instead of accepting the cheque and signing 
the receipt, came to defendant’s office and began negotiating 
for better tenus, when it was finally agreed that the terms 
should he one-third cash and the balance in two equal payments 
in H and fi months. The plaintiff thereupon changed the receipt 
hv striking out “and 9” and making it read “balance in three 
ijiiurterly payments in 3 and (i months.” leaving it. containing a 
contradiction in its terms. The agreement is clearly established 
hv the evidence, but its terms are not set out in any memorandum 
in writing, in default of which it is declared by the 4th section 
nf the Statute of Frauds that no action can Ik* brought by which 
to charge a party to it. Fan it then he set up as a defence to 
the plaintiff’s action? In Browne on the Statute of Frauds, par.
122. it is stated :—

Ae a general proposition . . . n verbal contract within the statute 
cannot be enforced in any way, directly or indirectly, whether hv action 
or in defence.

Hut it is pointed out that there are certain exceptions to this 
rule, and the rule itself seems to rest chiefly on American auth­
orities. In the notes to Simons v. X/ic Britain Trust Co. 1907), 
11 Am. & Kng. An. ('as. 477, authorities are cited for the view 
that un oral contract within the Statute of Frauds cannot lie set 
up us a defence from fourteen States, while for the opposite view 
that it may 1m* a defence authorities are cited from two States 

» well as from England and Ontario, the latter being Mitts v. 
W Xmland Alfred Estate Co. ( 1880 y 32 Ch.D. 266, and 
)lcliinness v. Kennedy (1S69), 29 V.C. (j.B. 93. In the former 
f these two eases, at p. 279. North. J.. the Judge of first instance, 

«tab's that an oral agreement may In* set up by a defendant, and

It seem* to me I should lx* enlarging that section of the Statute 
of Fraud* if I said the plaintiff was entitled to set up the Statute 
of Fraud* in answer to the ease made by the defendant*.

In appeal the only Judge who considered this point was 
Bowen, L.J., who agrees with the conclusion of North. J . and 
says nt p. 296 :—

"I he only effect of the Statute of Fraud* i* to prevent the active 
|iro-veution of claim* in the law Court* which are not supported by 
written evidence at the trial.
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In McGuiness v. Kennedy (1869), ‘26 l\C. (j.B. 911, th i. 
fendant had leased certain land to the plaintitV and at th • 
of the lease there had been an oral agreement that the (hd'eiic.nr 
should have the crops then growing on the land. In a commun 
law action brought by the plaintiff against the defendant 
taking these crops, it was held that the oral agreement was a 
good defence and the plaintiff could not answet it bv plva-lm: 
the Statute of Frauds. At p. 97 of the judgment which 
delivered by Kiehards. C.J., it is stated :—

The agreement being under the fourth section of the Statute of 
Frauds is not void ; it is still good. The defendant is not bringing ,m 
action on it; he is merely justifying his own act under a valid .unv 
ment though he could not in law bring an action on that agreement.

A decision *iii our own Court, Eaton v. Crook (1910 
A.L.K. 1. is to the same effect. The plaintiff sued defendant 
for a sum of money due under a contract. The defendant 
alleged and proved that there was an oral agreement that tli 
plaintiff was to accept certain land in lieu of cash. It was bid 
both at the trial and on appeal that this was a good del', in and 
that the plea of the Statute of Frauds furnished no ansv r 
That ease is the exact converse of the present one. In it the 
plaintiff orally agreed to take land instead of money ; in tins h 
orally agreed to take money instead of land. The only differ­
ence is that in Eaton v. Crook, 3 A.L.K. 1, the agreements w. iv 
contemporaneous, while in the present ease the agreement sought 
to he set up as a defence is subsequent to the main or original 
agreement.

This suggests another aspect, of the ease under which tli 
subsequent agreement may he considered as a discharge or evi­
dence of abandonment of the original agreement, and - n the 
authorities there appears no doubt that it may he considered for 
that purpose. The fact that it was in its terms a définit ••ou­
trai*! of sale for the lands appeal’s to 1m* immaterial, lierait- any 
agreement which would discharge a contract for the sale of land 
would effect a resale of the purchaser’s interest to the vendor 
and would, therefore, in effect be a contract for the sal of an 
interest in land, and so come within the 4th section of tie statut»* 

In Goss v. Lord Nugent (1833), 5 Barn. & Ad. 58, lbniaan. 
C.J., in delivering the judgment of the Court of King's Ibtnh. 
at p. 65 says :—

It is to be observed that the statute dues not say in distim i i.-rm* 
that all contracts or agreements concerning the sale of lands shall lie 
in writing; all that it enacts is that no action shall Ik* broie: ' unleu 
they arc in writing, and ns there is iio clause in the \ whieh 
requires the dissolution of such contracts to be in writing. should 
rather seem that u written contract concerning the sale of lands may 
still be waived and abandoned by a new agreement, not in writing
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iiml so ns to prevent either party from recovering on the contract 
which wns in writing.

Browne, at par. 434 et skj., points out that there is still a 
divergence of opinion as to the correctness of the above proposi­
tion in actions at law. hut in par. 4M he points out that in 
actions in equity it is firmly established hv many authorities 

that a parol discharge of a written contract within the Statute 
of Frauds is nvnilnhle to repel a claim upon that contract.

In MacBhcrson v. Warner (1893X 9 T.L.R. 397. the plaintiff 
had been engaged by the defendant for a term of five years. In 
the second year of the engagement the defendant assigned his 
business to a joint stock company when an oral arrangement 
was made whereby the plaintiff should receive only half the 
agreed salary until the profits of the company reached a cer­
tain sum, the defendant agreeing to make up the difference. 
The action was for tile difference, either as balance of salary 
originally agreed to or in the alternative, as the différence subse­
quently agreed to he paid. Baron Pollock held with regret that 
the plaintiff could not succeed on either ground because of the 
second agreement not being in writing, as required by the 4th 
section, would not support the action and because the first agree­
ment was not in effect, having been rescinded by the subsequent 
oral one. These eases are all considered in an article in vol. 
9. Law Quarterly Review 3fifi, ns well ns an unreported case to 
the same effect, Tenld v. Johnson (1892X decided by Day and 
Charles. J.l. In that ease the defendant owed the plaintiff £75 
and it was orally agreed that lie would accept £25 and a promise 
of employment for two years. Defendant refused to carry out 
the promise of employment and the action was brought for the 
balance of £50. It was held that the oral agreement was a good 
defence, though unenforceable for want of writing.

The author of the article expresses the opinion that the deci­
sions I have referred to are in conflict with earlier decisions, hut 
assumes

that they are correct by reason of the altereil views of the .Imlges na 
to the validity or invalidity of contracts that do not satisfy the require­
ments of the Statute of Frauds.

The earliest case mentioned is Case v. Barber (1681), 33 Car. 
11 Sir T. Raymond 450 (83 Eng. Rep. 2351, in which it was 
held that a plea that a debt had been satisfied by an oral promise 
of a third party to pay a certain sum. was not a good plea, the 
promise living unenforceable. This case was cited in Todd v. 
Johnson, which appears to he a parallel case, but the Court re­
fused to follow it and impliedly, if not expressly, overruled it. 
W. v. Campbell (1854), 23 L.J. Ex. 310. and XoWe v. Ward 

L R 1 Ex 117. and 1867 . h R. 2 Ex 135, the other 
earlier cases, are both on the 17th section of the Statute of
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Haney, C.J.



49f> Dominion Law Reports. 15 D.LR. 5 D.LR. |

ALTA.

S. C.
1912

Alliance
Investment

Frauds and were cited in some of the later cases. The author in 
the commencement of his article states that Brittain v. Kossdrr 
(1879). 11 Q.B.I). 123. is authority for the view.

that notwithstanding the difference of the words “no action shall Le 
brought,'' etc., in sec. 4, and “no contract . . . shall be allowed to 
bp good,” etc., in sec. 17, there is no difference in the effect of the 
two sections on contracts that do not satisfy their provisions.

It is true that in Iirittain v. Rossiter, 11 Q.B.P. 123, though 
Hanrejr, c.j. the 17th section was not in question, Brett, J., did say at p. 

127 :—
Iii my opinion no distinction exists between the 4th and the 17<h 

sections of the statute: at all events the contract is not void under 
the 4th section.

and Thesiger, L.J., at p. 132, after stating that an oral contract 
under see. 4 is not void, says :—

It may also be urged with some shew of reason that though there 
is a difference in language I n't ween the 4th and 17th sections of the 
Statute of Frauds, they are substantially identical in construction. 

These statements are. however, at variance with the statements 
of many other Judges.

In Moore v. Campbell, 23 L.J. Ex. 310, which, as stated, was 
on the 17th section, in the judgment of the Court which was 
delivered by Parke, B., at p. 313, it is stated :—

The agreement was void, there being neither note in writing nor part 
payment nor delivery and ncecptanee of part or all,

and in Noble v. Ward. L.R. 1 Ex. 117, and L.R. 2 Ex 135. 
B ram well, B., in the Court of Exehequer, said :—

The expression “allowed to be good" in that section is not a wry 
happy one, but whatever its meaning may be it includes this, ut least, 
that it shall not lie valid or enforced.

In the same case on appeal to the Exchequer Chamber, tin- judg­
ment of the Court was delivered by Willes, J., who says

The contract was invalid for want of compliance with the formalities 
required by sec. 17 of the Statute of Frauds, 

and later he accepts the words I have quoted from tin* judgment 
of Parke, B. On the other hand, in Iirittain v. Rossi hr, 11 
Q.B.P. 123. it was, as appears from the extracts quoted, dis­
tinctly held that the oral agreement within sec. 4 was imt void, 
and this point came up directly in Leroux v. Brown ( 1 <•-1. 2*2 
L.J. C.P. 1, and it was then held that sec. 4 applied to procedure 
only and not to the validity of the contract. Jervis, C •!.. at p 
4 says :—

1 am of opinion that the 4th section does not apply to th< mnities 
of the contract, but to the proceedings upon it. . . . The 4th section 
looked at in contrast with the 1st, 2nd, 3rd and 17th lea* to this 
conclusion.

In a footnote to the article in the Law Quarterly, i" which
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I have referred, the learned editor, Sir Frederick Pollock, states 
that he is at a loss to understand how any Court below the House 
of Lords could disregard the unanimous and quite modern deci­
sion of the Exchequer Court in Noble v. Ward, L.R. 1 Ex. 117, 
and L.R. 2 Ex. 135. The answer to that appears to me to be 
that there is a clear distinction between the effect of sec. 4 and 
see. 17, and that consequently Noble v. Ward, supra, is no auth­
ority l’or a similar case under see. 4. 1 feel, no doubt, that
Leroux v. Brown, 22 L.J.C.P. 1. would not have been decided 
as it was if the case had been under sec. 17 instead of see. 4.

Even in Noble v. Ward, L.R. 1 Ex. 117 and L.R. 2 Ex. 135, 
it is suggested that if the oral agreement was clearly intended 
as a rescission of the original agreement, effect might he given 
to it for that purpose, which is the point now under considera­
tion.

I'nder the authorities I have cited, by one of which I am
bound. I am of opinion that the defendant ought to sut..... in
the main action, which is for equitable relief by way of specific 
performance, and even if the claim were amended to permit of 
a claim for damages l»eing set up in the alternative in view of 
sec. 8 (11) of the Judicature Ordinance which provides that 
rules of equity shall prevail if they differ from the rules of law, 
the plaintiff would he in no 1 fetter position, since the defendant 
has in no way n »d the oral agreement, and even if it had.
if MaeVhcrson v. Warner is correctly decided, it is doubtful 
whether lie could recover on it.

The action will In* dismissed with costs. As already stated, 
the counterclaim is dismissed without costs.

Action dismiss*d.
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REX v. BETCHEL.

Alberta Supreme Court, Harery, C.J., Scott, Simmons, and Walsh. JJ.
June 22, 1912.

1. Eviukxck (8 M IE—OSD)—Necessity or cobbobobatino tfhtimony of 
\\ iocompuci Dun "i Coubi Vebdici m guilty Setting

ASIDE FOR ABSENCE OF CORROBORATION.
While it is the duty of a court to caution the jury ns to the 

danger of convicting the accused on the uncorroborated evidence of an 
accomplice and to advise them not to convict him on such evidence, 
yet. notwithstanding such caution and advice, a verdict of guilty 
rendered by the jury will be legal and cannot be set aside on the 
ground alone that there was no evidence corroborative of that of the 
accomplice.

[Rex v. Stubbs ( 18.1.»), 25 L.J.M.C. 16; Rex v. Frank (19101. 16 
« •in ( rim. (’as. 2.17. 21 O.L.R. 190. 10 O.W.R. 50; Rex v. Mc\ulty 
«191(1 17 Can. ( rim. (’as. 20. 22 O.L.R. 350. 17 O.W.R. 611; Rex v.
Reynold* (1908). 15 Van. Crim. Cas. 209. 1 Sn-k. L.R. 480. 9 W.L.R. 
«99. followed ; Rex v. Tate. [19081 2 K.H. 680; Rex v. Reauchamp 
(1909). 73 J.P. 224, referred to; Rex v. UVirrrn ( 1909), 2 Cr. App. 

R 191. 73 J.P. 359; Rex v. Ferrent (1909). 2 Cr. App. R. 116. 130. 73 
J.P. 209, disapproved,]
32—5 D.L.a.
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2. New trial (§11—8)—Criminal trial—Error of Court—Wroxc in 
NTRVCTIOXS AS TO .NECESSITY OF CORROBORATlNO TESTIMONY Ol \N 
ACCOMPLICE.

A new trial of a criminal vase in which the jury returned a vcrdi-t 
of not guilty will lie ordered at the instance of tin» Crown wheiv tb 
trial judge, upon living asked hy tlie jury after they had been <mt 
a while whether he liad told them that it was not necessary to ! u.. 
before them evidence corroborative of that of the accused's accompli 
replied that he had not, and then went on to sav, among other tiling, 
that the law did not require such corroborative evidence to Is- i\,n 
though it was usual for judges to advise the jury that they mid 
not convict on the uncorroborated evidence of an accomplie and 
where the judge, after the jury had retired again, refused the i. , . • 
of the counsel for the Crown further to instruct the jury that it thw 
saw lit to believe the evidence of the accomplice and to Und a 
against the accused upon it. they might do so, and such a v. ol • 
would be a lawful one. especially where the trial judge also | •„ 
the jury just after his statement above set forth that "of emu- tin- 
jury is generally supposed to pay some attention to what tin- .Iu<lge 
says upon a legal point.”

Crown case reserved at the instance of the Crown hy AV.ilsh. 
J., after the acquittal of the defendant upon a charge of attempt­
ing to procure an abortion.

James Short, K.C., for the Crown.
/’. J. Nolan, K.C., for the defendant.
The judgment of the Court was delivered hy

Harvey, C.J. :—The accused was charged with an at i . nipt 
to commit an abortion. The chief, if indeed not the sole, evidence 
was that of the woman on whom the act was attempted. The 
learned trial Judge, my brother Walsh, cautioned the jury, in 
accordance with the ordinary practice, in what would appear to 
be clear language, as to the danger of convicting on the uncorro­
borated evidence of an accomplice. After the jury had been in 
consultation for about an hour, they returned and asked the 
learned Judge if he had told them that it was not necessary 
for them to have corroborative evidence of the woman. In reply 
to this he further directed them as follows:—
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I did not say that. I evidently failed to make myself as -dear » 
I should to the jury on this point, so I think, perhaps, I had 1 letter 
tell you again very briefly what 1 did say and what I meant. I told 
you that there is no absolute rule of law, no statute, which ■ libres 
that, in such cases as this, corroborative evidence of an ;i -oinplice 
should be given; but that it is usual for Judges to advise the jury 
that they should not convict on the uncorroborated evidvi e of an 
accomplice; and, of course, the jury is generally supposed t - ; > non* 
attention to what the Judge says upon a legal point. You. perhaps, 
misunderstood me about eorrolioration not 1 icing required in i hi- case, 
because I mentioned the fact that there was no statute win di made 
corroboration necessary. It is a rule of evidence which is adopted 
by the courts, the idea I icing, no doubt, that it is unsafe • convict 
on the uncorroborated evidence of an accomplice; and that is as far
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After the jury had again retired, counsel for the Crown 
asked that the jury In* instructed that, if they saw fit to believe 
the evidence of the woman Cronsberry above, and to find a 
verdict against the accused upon it, they might do so. and that 
such verdict would he a lawful verdict.

This the trial Judge refused to do. The jury, after further 
consideration, rendered a verdict of “not guilty.”

At the instance of the Crown counsel, the trial Judge has 
reserved for the opinion of this Court the question whether he 
was in error in refusing to instruct the jury in accordance with 
the request of the Crown counsel.

Ever since the case of Rex v. Stubbs (1835), 25 L.J.M.C. Hi, 
until within the last few years, there appears to have been no 
difference of opinion on the part of Judges and text-book writers 
on this subject ; and that opinion was, that the Judge should 
caution the jury as to the danger of convicting, and advise them 
not to convict, on the uncorroborated evidence of an accomplice ; 
but that, if, notwithstanding such caution and advice, a verdict 
of “guilty” were rendered, such verdict would be legal and a 
conviction must be made. Even after the establishment of the 
Court of Criminal Appeal, this was declared still to l>e the rule 
by Lord Alverstone, in Rex v. Tate, 11908] 2 K.B. (580, and 
Hex v. It nni eh amp (1909), 7:5 J.l*. 223 ; hut in the same year, in 
lt(x v. Warren (1909), 2 Cr. App. R. T94, 73 J.P. 359, and 
/ftxv. Everest (1909), 2 Cr. App. R. 11(5. 130, 73 J.P. 2(59, it was 
declared that, as a matter of law, a conviction should not he made 
on the unsupported evidence of an accomplice. It is quite clear 
that authority cannot he given to these later cases to alter the 
well-established rule of law in this country ; and in Rex v. Frank 
( 1910), 10 Can. Crim. Cas. 237, 21 O.L.R. 19(5, 1(5 O.W.R. 50, 
the Court of Appeal for Ontario declined to follow them, and 
again declared the law to lie what it had so long been supposed 
to lie, as they did again in Rex v. McNulty (1910), 17 Can. 
Criai. Cas. 2(5, 22 O.L.R. 350, 17 O.W.R. till.

The Supreme Court of Saskatchewan, also, in Rex v. Rey- 
«»W.< 1908), 15 Can. Crim. Cas. 209, 1 Sask. L.R. 480, 9 W.L.R. 
299, decided to the same effect. This was also a ease of abortion ; 
ami the learned trial Judge, Chief Justice Wet more, directed the 
jury that, as the only evidence against the prisoner was that of 
an accomplice, they ought not to find him guilty ; but that, if they 
did. the conviction could not l>e set aside. The prisoner was 
found guilty, and the conviction was sustained by the unanimous 
judgment of the Court.

It is to be observed that all of these eases are eases in which 
the claim is made in behalf of the accused that the charge was 
prejudicial to his rights; and all the eases to which reference 
has been made are of the same character.
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entirely unobjectionable, looked at from the accused’s point of 
view ; and, if nothing had happened between the time of the

Rex
first direction and the verdict, 1 would Ive of opinion that n>> 
objection could be taken to it on behalf of the Crown. In i d.

Retchei.. no objection is taken to anything that was said, but simply to
Harvey, C.J. what was not said. The jury, by the question asked, having 

indicated that they or some of them were not clear as to their 
powers, asked for further advice. It was then, I think, the duty 
of the Judge to make clear to them that they had power to con­
vict without corroboration.

llis first answer to them was that he did not say that they 
could do this. That, no doubt, would make the greatest im­
pression on their minds; and, though what he said in continua­
tion was strictly correct, the suggestion that they should follow 
his advice on a question of law, thereby indicating or at Ic.-igt 
suggesting that it was really a matter of law and not one of wise 
discretion, might very easily have left them in doubt as to their 
powers in the matter ; and the Crown was entitled to haw that 
doubt removed, as would very easily have been done if the simple 
direction asked for had been given, as was done in Itex \. /,'<</. 
nolds 1908 . 15 Can. Cr. Cas. 209, 1 Sask L.R. 180, 11 W L B 
299, supra.

It must be apparent to every one that there are degrees of 
guilt in the act of an accomplice, and conditions varying the 
weight to be attached to his evidence. The theory is, that an 
accomplice, being an admitted criminal, is not entitled to much 
credit, especially as his interest to shield himself at the expense 
of some one else is so great. Take, however, the instant of a 
charge of incest against a father in respect of a daughter The 
evidence against the accused must necessarily implicate the 
accomplice, and the horror of such an admission is sm-li that 
the natural tendency would be to bury rather than ded n • the 
crime. The charge of abortion which we have here has some of 
the same qualities.

It is apparent, therefore, that the danger of relying on the 
unsupported evidence of an accomplice is much greater in some 
cases than in others; and the weight of such evidence should, 
therefore, be greater in some cases than in others. Tin weight 
of evidence is always a question for the jury, and tin ury is 
entitled to know clearly and unequivocally what is \\ a its 
province, when it is important, as it was here ; and as a my 
opinion, there is good reason to think that they did i fully 
understand their powers in this case, and that the Crow had a 
right to have the explanation asked for made, 1 am of pmion 
that there should be a new trial ; and, under the auti >nty of 
sec. 1018 of the Criminal Code, 1906, 1 would direct 1 new 
trial.

New trial ordered.
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DUFRESNE et al. v. THE KING. QUE.

Quebec Court of Kiny’s Ueneh (Crown Side), fieri-iis, .1. July lü. 1912. K. B.
1912

1. Appeal ( 81 C—2.1)—Right of appeal—Section XV. of the (hi mix al -----
Cook, 190U, maok applicable by Provincial Statute—Jurihdiu- July 111.
tion of Court of King’s Bench, Quebec.

Since sec. 11982 (/) of ch. 35, of 1 Geo. V. of Qucliec, regulating tlie 
sale of cocaine, morphine ami their compounds, expressly provides 
that sec. XV. of the Criminal Code regulating appeals should apply to 
prosecutions thereunder, the Court of King’s 1 tench has, by virtue of 
such Act. as well ns under judicial authority, jurisdiction to entertain 
an appeal from a conviction under such Act.

[The Kiny v. Itiyclow, 8 Can. Cr. Cas. 132; The Kiny V. McLeod, 12 
Van. Cr. Cas. 73; Scot 1st oion Corporation v. Iteauchesne, 5 Que. K.lt.
.**.'»4 : Snpiiior v. City of Montreal, 3 Can. Cr. Cas. 379; sub-sec. 27 of 
*«r. 91 of British North America Act, 1807; sub-sec. 14 of see. 92 of 
the same Act, and sec. 749 of the Criminal Code, specially referred to.)

2. Court* (81 (’2—00)—Inquiry into question of whether a Provin­
cial Act conflicts with a Dominion Act.

The Court of King's Bench, Quebec, may, on its own motion or on 
behalf of any person interested, in a matter properly before it. de­
termine whether a Provincial Act conflicts with an Act of the Dom­
inion Parliament.

3. Constitutional law (8 I A3—39)—Provincial Act regulating sale
or COCAINE AND MORPHINE—SUBSEQUENT ACT OF DOMINION PAR 
LI AMENT DEALING WITH SAME SUBJECT.

If the enactment of the Provincial Parliament of Quebec, of 1 (ieo.
V. ch. 35, regulating the sale of cocaine, morphine, or their com­
pounds, and providing a punishment for violations thereof, is not 
void because it is criminal legislation exclusively within the province 
of the Dominion Parliament, it was rendered ineffectual by the sub- 
sequent enactment by the latter body of 1 and 2 Geo. X". oh. 17, pro­
hibiting the use or sale of such drugs, since the Provincial Act was 
in contravention to and incompatible with the Dominion Act.

| Kryina v. B oson, 17 Ont. A.R. 221 ; Fieldiny v. Thomas. [189(1)
App. Vas. IKK); The Manitoba Liquor Act Case, [1902) App. Cas. 73; 
l.oral Prohibition Case, [189(1] App. ('as. 348; and nub-sec. 27 of sec.
91 of the British North America Act, 1807, specially referred to.)

4. Constitutional law (8 I G—140)—Powers of the Dominion Parlia­
ment in respect to declarations ah to what is a crime—
B.X.A. Act, 1807.

I ndcr the Confederation Act of 18117 it is within the power of the 
Dominion Parliament to declare any act a crime which it may con­
sider necessary to so characterise.

5. Indictment, information, and complaint ({Il K—55)—Amendment
ompi mm laid i M>i a void Pro*ixcial \< i Subsequent Ici 

of Dominion Parliament—Prohibiting sale of cocaine.
V complaint" under ch. 35, of 1 (ieo. X". of Queliec, which prohibits 

the sale of cocaine, morphine or their compounds, except to whole­
sale dealers, physicians, druggists, dentists, veterinary surgeon*, or 
the holders of physician’s prescriptions, cannot Is- amended. ti|*m 
*uih Act I icing held void because in conflict with the subsequent 
eiia tment of the Dominion Parliament, 1 and 2 Geo. V. ch. 17, which 
mil. - it a crime to sell, take, or have in one’s possession cocaine,
" ' t lawful excuse, so as to set out an offence under the Dominion
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Art, since t 1m* effect of allowing such nincmlmont would Ik- t<» 
the nature and gravity of the offence charged in tin original it m,,.

| Thv Hi liti x. Ihifirs. li Can. Or. ('as. 337; Keg. v. Frame. 1 i an. 
Cr. ( as. 321 ; The King v. I.aeellc, lu Can. Cr. Cas. 229; Tin / : v.
('hnl:. 9 Can. Cr. Cas. 123: Iteg. \. Jamni. 12 Cox Cr. Cas. I //,,, 
v. \ h Ion, 111 Cox Cr. Cas. 39; It ci/, v. Carr, 26 L.C.J, til, rcl'rn t,,.|

The first case, Dufresne v. The. King, is an appeal from a 
judgment of the Recorder's Court, Montreal, rendered l> -m. 
her 4. 1011, condemning appellant to one month in prison. m,| 
to a fine of $200, or in default of payment of same, to a further 
term of two months’ imprisonment “for having, on tin Hh 
November, 1911, in the said city, unlawfully sold cocnim to a 
person not coming within the category of those mention ! in 
paragraphs 1 and 2 of see. 3982a, eh. 35, 1 Geo. V. Qu • > 
wit : to Edward Walker, carter, of the said city.”

The second case, Campeau v. Tin King, is an appeal I'mm a 
judgment rendered by the same Court on the same da\. -on- 
(learning appellant to one month in prison, and to a fine <■! 'Inn 
and to the payment of the costs of the informer, Oetaw Char- 
land, amounting to $(1.70, or in default of payment of same, to 
a further term of one month’s imprisonment, for having, mi the 
21st November, 1911, sold cocaine, under similar com!it ns. in 
violation of said Act, to Aimé Saint-Pierre.

The third case, Campeau v. The King, is an appeal from « 
judgment rendered by the same Court, on the same d . con­
demning appellant to a fine of $200 and to the costs of the in­
former, amounting to $34.80, or in default of payment of sa me. 
to two months’ imprisonment, in addition to the prison terms 
given in the preceding ease, for having, on the 24th November. 
1911, sold cocaine, under similar conditions, in violation of w, 
3989d, cli. 35, 1 Geo. V. (Que.) to Aimé Saint-Pierre.

The fourth case, Lahranehc v. The King, is an appr.il from a 
judgment rendered by the same Court on January 25, in 12, con­
demning appellant to three months’ imprisonment, and » ;i tine 
of $200, or in default of payment of same, to a further rm of 
two months in prison for having, on the 23rd Decemh r. 1911, 
sold cocaine, under conditions similar to those ivl.it' i m the 
first case, to Tony Gravelon.

,/. C. Walsh, K.C., for the Crown. 
domain Drsaulniirs, K.C., N. K. La flamme, K.C / 

Julien, K.C., and ./. (). Gagnon, for the appellants.

Omni»..i. Gervais, J.:—Having heard counsel, both on be'\:lf -if the 
Crown and on behalf of the appellants, having taken e of cer­
tain admissions made by one side and by the other I having 
examined the record in each case and the documen tiled, hv 
virtue of the consent of the interested parties, given 1 r them by
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their respective counsel at the hearing of the arguments, that the QUE. 
proceedings and evidence should be common to the four appeals 
and that one judgment should decide the issues upon these four
appeals, the following opinion of this Court is to he considered -----
as applicable to each of the four cases now before it for adjudi- 1)11 lu SNK 
cation. Tiik Kixo.

The four suits, now in appeal before this Court, were in- ~'J 
stituted in pursuance of the above-mentioned provincial statute,
1 Geo. V. (Que.) eh. 35, being an Act to regulate the sale of 
cocaine, morphine and their compounds.

The first question to he decided is whether the declinatory 
exception raiionc material, raised by the respondent, is well 
founded. In support of its exception, it lias been argued on be­
half of the Crown that no appeal lies to this Court from the 
decision of the Recorder’s Court in these eases, and the reason 
given is that the sentences of the appellants were for infractions 
of a provincial law, the necessary consequence being that this 
Court, sitting as an appellate tribunal, should not take judicial 
cognizance of that law. It is to lie immediately observed, how­
ever. in this respect, that section 3982./ of the Act provides that 
“the provisions of part XV. of the Criminal Code shall apply, 
muta lis mutandis, to prosecutions taken under this chapter,” 
and no exception is made of those sections of part XV. which 
regulate the appeals which may lie taken in eases coming within 
the purview of that part.

Formal and positive jurisdiction is given this Court by the 
legislature to sit upon the present appeals, and, in view of this, 
this Court cannot avoid a law which provides the procedure 
and the tribunal for the decision of actions taken for the viola­
tion of statutory enactments which it creates, nor the adjudi­
cation of appeals which may ensue. In any event, any such ap­
peals are subject to the conditions provided, to meet the re­
quirements of each ease, by provincial legislative authority which 
excludes the authority of the Parliament of Canada. On this 
point, reference may be had to sub-section 27 of section 91 of 
of the British North America Act, 1867, to sub-section 14 of 
section 92 of the same Act, and to section 749 of the Criminal 
Code.

The competency of this Court to hear and determine the 
present appeals is also derived from judicial authority. Vide :
77k King v. Bigelow, 8 Can. Cr. (’as., p. 132; The King v.
McLeod, 12 Can. Cr. Cas., p. 73; Scottstown Corporation v. 
llmuehcsnc, 5 Que. K.B., p. 554; Superior v. City of Montreal,
3 Can. Cr. Cas., p. 379. The declinatory exception is dismissed.

—•The second question to he decided revolves upon the validity 
of the provincial statute, already cited, which was sanctioned 
the 24th March, 1911. For the appellants it has been argued

■•I • ’• v
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that that statute is unconstitutional—and the point was dis- 
cussed at the outset of these proceedings—for the reason that 
the Act 1 and 2 Geo. V. eh. 17, of the Parliament of 
Canada, and sanctioned on the 19th May, 1911, had for object 

Dufkkmxk ||lp prohibiting of the unauthorized use of opium and other 
This Kmi. drugs.

QiwÔ7j. Under our law, the knowledge of conflict between constitu­
tional legislative liodies may be raised by the Court of its own 
motion or on behalf of any person interested. That argument 
having been advanced in these proceedings and the claim having 
been made, on behalf of the appellants that the provincial Act 
is inapplicable by reason of unconstitutional impotence due to 
the fact that a subsequent, Dominion Act was adopted and that 
the latter has predominating authority, notice was given to the 
Attorney-General of the province, in pursuance of an order of 
this Court on the 25th June last (1912), that the provincial 
Act in question was being attacked as unconstitutional, and the 
Crown prosecutor and the clerk of this Court were charged with 
the duty of notifying the Attorney-General to enable him to take 
such steps as he might deem advisable under the circumstances. 
The Court has, this day, been apprised by the Crown prosecutor 
and the clerk of this Court that a reply has been received from 
the Attorney-General and it is that no other conclusion can In* 
arrived at than to deny the competency of this Court to hear 
and determine the present appeals. The Court has, however, 
already declared that it is competent to decide these appeals, 
and will now proceed to discuss the arguments advanced on lie- 
half of the appellants.

The appellants deny that the Provincial Act has any legis­
lative effect whatever, the reason given 1 icing that a provincial 
legislature has no power to enact criminal or penal laws properly 
so called, and, in any event, that there was tacit disallowance of 
the said Provincial Act when the Parliament of Canada pas^.l 
a law of its own controlling the sale of the drugs in question. 
This being so, there is a conflict of jurisdiction, and the Pomin 
ion Act should predominate.

The legislative authority or competency of the Parliament of 
Canada or of that of the province of Quebec to legislate upon 
any one of the subjects recited in the Constitutional Act of 
1807. and therein declared to lie either within the authority of 
Parliament or of the provincial legislatures, is, when then . xists 
doubt or a conflict of authority, determined by the primary and 
principal object of the Acts in question.

The object of the present Provincial Act is to prohibit, under 
penalty, the use of cocaine by those who do not require r. that 
is to say, otherwise than as a medicine, an exception being made, 
however, in favour of wholesale dealers and certain prof tsions.

504

QUE

k. n. 
1012



5 D.L.R. | Dufresne v. The King. 505

By its nature, the statute must be considered more a punishment 
than a regulation. Its object is to provide against possible viola­
tions of its provisions, in the interest of public morals, rather 
than to control the sale of cocaine, in the interest of those trad­
ing in that drug. The end which it proposes is the suppression, 
in the province of Quebec, of the dangerous use of cocaine, and 
not the securing of the free enjoyment of the rights of owner­
ship in the drug. Moreover, the sale of cocaine is controlled by 
the Pharmacy Act of the province of Quebec, the pertinent pro­
visions of which are incorporated in sections 5007, 5008, 5009, 
5014 and 5018 of the Revised Statutes of Quebec.

The purport and wording of 1 Geo. V, (Que.) eh. 35, sanc­
tioned on the 24th March, 1911, make it clear that it proposed, by 
imprisonment, fine or search warrant, to suppress the immoral 
use of cocaine, or other drugs, that is to say, the law is to be 
enforced under pain of criminal proceedings or of lines. Hut, 
at the same time, it is clear that the provincial statute is covered 
from every point of view, by the Dominion Act, sanctioned the 
19th May, 1911, the latter, in any event, being much more com­
prehensive and effective.

I'nder the Dominion Act, Parliament declares that the sale, 
use or mere possession of such drugs is a crime which is punish­
able by imprisonment or line. It is clear, therefore, that the 
Dominion Act goes much further than the provincial statute in 
prohibiting the immoral and harmful use of the same drugs, 
which means, “without lawful or reasonable excuse.” The pro­
vincial law seeks the same end, merely by providing punishment 
for anyone who sells the drugs in question. It does not enact 
any from the person using the drug orl g it in his
possession.

It is admitted, under the Confederation Act, supported by 
decisions of the Courts, that the Parliament of Canada has the 
right to define as a crime any act which it considers it should so 
define.

The Dominion Act of the month of May 1911, adopted by 
the Parliament of Canada, within the limits of its legislative 
powers, must therefore he considered as superior to the Act 
adopted by the legislature in the preceding month of March, 
whether it lie viewed as a police regulation which is within the 
concurrent authority of Parliament and of the legislature of 
Quebec, or whether it is to be regarded as a criminal statute, 
control of which is exclusively within the legislative powers of 
the Parliament of Canada.

If the provincial statute was not without effect because it was 
constitutional and because, when a*' d, it was within the 
prerogatives of the provincial legislature to pass it, in any event

QUE.

K.B.
1912

Dvfrksxk
V.

Tiik Kino. 

Omale, J.
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QÜE it became so from the fact that it was in contradiction and n-
1<7r. compatible with a subsequent Dominion statute. Referem js
1912 made to sub-section 27 of section 91 of the British North Ann i ira
----  Act, 1867, and to the following decisions : Jtcgina v. Wasoi . 17

Ditfhessi om App. Rep., p. 221; tin- judgment of the trial Court 
Tin: King, ported in 17 Ont. Rep., p. 58; Fielding v. Thomas, [Ivuj]
oerrai*"j ^PP- t'as. 600; Tlu Manitoba Liquor Act Case, [1902] App. < as.

73; Local Prohibition Case, 11896] App. Cas. 348.
The Quebec provincial statute, 1 Geo. V. eh. 35, is, then i .re, 

without application in the present cases, if not because it is un­
constitutional, then, at least as being contrary and incompatible 
with the Dominion Act.

The next question to be considered is that evolved from in­
application which has been made for permission to amend the 
complaints.

In this connection it is to be immediately observed that these 
were all made, in virtue of the provincial statute, long sni.se- 
quent to the coming into force of the Dominion Act. Both 
statutes provide means to suppress the sale of cocaine and other 
drugs therein mentioned.

Offences against the statutes in question, are not, from th.-ir 
nature of gravity, identical. In each of the complaints the 
offence committed is described with care, according to tin- pro­
visions of the provincial statute, and mention is made of tie- sec­
tions under which each complaint is made. The Crown has now- 
moved the Court for the purpose of securing permissi.-n to 
amend the different ec in such a way that the descrip­
tion in each of them of the offence alleged shall correspond with 
the definition of an offence against the Act as contained in the 
Dominion statute and which prohibits the sale of cocaine with­
out lawful or reasonable excuse.” The Dominion Act provides 
that it is a crime to sell, take, have in one’s possession, coniine, 
without such excuse ; while the provincial statute declares that 
no one shall sell the drug, unless it be to a wholesale dealer, to 
a physician, a druggist, a dentist, a veterinary surgeon, or to 
the holder of a prescription of a practising physician.

To permit the amendment would be equivalent to substitut­
ing for another the statement that an offence has been committed. 
It would mean replacing in each complaint the words " ' w hav­
ing sold cocaine to a person other than a physician or a druggist, 
or a dentist, or a veterinary surgeon, or the holder of a pn -s. rip- 
tion of a physician or a dentist, or a wholesale dealer, by the 
words ‘‘for having sold cocaine without lawful or reasonable ex­
cuse. The words “without lawful or reasonable excuse, which 
are an essential element of the offence, have a wider m ming, 
according to the Dominion Act, than the words which, under the 
provincial statute, create certain exceptions to the application

554
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of the law in favour of certain professions and of wholesale 
dealers.

In each of the actual complaints noxv before the Court the 
greater portion of the essential elements of the offence to be 
embodied in the proposed new complaints do not exist. Leave 
will not be granted to amend an information or complaint, which 
would have the effect of changing the nature or gravity of the 
offence, in a criminal proceeding had either before a jury or 
without a jury, as in eases susceptible of trial under the speedy 
or summary trials Acts.

Even if every expression in the complaints which refers to 
tlie provincial statute were struck out, the complaints would 
still he faulty, because there would be no direct description of 
the nature and gravity of the offence as defined by the Dominion 
Act.

QUE.

k. n. 
1012

Dufbksnk

To accede to the present application for permission to amend 
the complaints would have the effect of taking the appellants by 
surprise and would cause them serious prejudice, inasmuch as 
the appellants have an interest and the right to deny to this 
Court the power to prevent them from relying upon any possible 
prescription, as would result if they were to be condemned by a 
judgment upon amended complaints which were served upon 
them more than six months before. The Court is without author­
ity in thus rendering retroactive the consequences of a complaint 
only recently made legal in the plaee and stead of a former com­
plaint which was null and void. To proceed in that direction 
would be a violation of the rule of law which requires that the 
complaint is the basis of any proceedings in the Courts of law, 
such proceedings themselves interrupting prescription. Reference 
is made to 654, 753, 754, 83!), 88!), 800, 808, 1124 C.C. and to the 
following decisions of the Courts : Keg. v. Morrison, 16 N.H.R., p. 
6*2: Keg. v. Wright, 2 F. & F.. p. 320; Tin King v. liages, 6 Can. 
Cr. Cas., p. 357 ; Krg. v. F ranee, 1 Can. Cr. Cas., p. 321 ; Tin King 
\ Lac elle, 10 Can. Cr. Cas., p. 22!); The King v. ('lark, 0 Can. Cr. 
Cas., p. 125; Keg. v. James, 12 Cox Cr. Cas., p. 127 ; Keg. v. A 'or- 

16 Cox Cr i '.I- . i- 59. Rtg. \. Flynn, 18 N.B R., p 321 ; /.'• a. 
v. Waters, 1 Den. Cr. Cas., p. 356; Keg. v. Farr, 26 L.C.J., p. 61 ; 
Ktg. v. Lynch, 20 L.C.J., p. 187.

Permission for leave to amend the complaints is denied.
Coming now to a discussion of the merits of these four ap­

peals. it is to be observed that they have all been taken under 
tli* authority of the provincial statute, and, in the opinion of 
this Court, as above recited, the law has never had any legal 
existence. It follows that the complaints in question are abso­
lutely null and void and they have never had any effect what­
ever. It therefore, becomes unnecessary to further proceed 
with the hearing of these complaints upon the present appeals.
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Kach one of the appeals is allowed ; the complaints are 
declared to be non-existent, and the appellants are discharged 
The Court reserves, however, to whom as of right, the faculty 
to institute against the appellants any action under the pro­
visions of the Dominion Act, if reason there he for it. The 
present judgment is delivered by the Court in each one of these 
four appeals.

Appeals allowed.

N.S. BRODERICK v. FORBES.
.Vo 1X7 Scot id Supreme Court. Trial before Sir Charles Totenshend, at

Amherst. June 27, 1912.
1. Evidence (fiXIIR—929)—Sufficiency ok unsatisfactory f.videm i 

Assessment of damages.
Tin* Court will not bo deterred, by the fact that the evidcm-c i< 

from the nature of the ease, uncertain and unsatisfactory, from an 
attempt to assess damages where some damages have liven suffered 

[Chaplin v. Itieks. [1911) 2 K.R. 7H($. followed; Williams V. U"-.-.-/- 
irurth. .'12 X.S.R. 271, specially referred to.)

2. Damages (Sill K 1—20tla)—Measure of compensation—Vm m 
TAINTY OF FIXING AMOUNT—A.MMAI.H TRESPASSING.

Where several animals, Ixduuging to different owners, have at vin­
ous times trespassed upon the plaintiff's land, and the whole damage 
done by all of them can In* ascertained, but the defendant’s animal has 
sometimes been among those trespassing and sometimes not, and 
there is no proof that any particular damage was done by a in p u- 
ticular one of the animals, the Court will, nevertheless, assr-» the 
damages against the defendant as best it can.

3. Animals (| ICI—20)—Liability for injuries dy trespassing 
ANIMAL—HUHBAND AND WIFE—TITLE IN WIFE.

A husband is responsible for the damages caused by the tre-pa-s 
of a cow which is kept in his custody and control and of the ti-e of 
which he gets the liencllt although "his wife may have the title or 
ownership of same.

Statement Action for damages for trespasses by defendant’s cow upon 
the plaintiff’s farm.

The defendant’s cow had trespassed frequently on plain1 T's 
premises. Other cattle, sometimes two and sometimes as many 
as ten or twelve, also entered plaintiff’s premises, somet hin < in 
common with and sometimes in the absence of defendant's ■
The whole damage done by all the animals was in the opinion 
of some witnesses as high as $200, but there was no proof that 
any particular damage was done by any particular one of the 
animals.

The Court held that plaintiff was entitled to more than 
nominal damages.

Judgment was given for the plaintiff for $30 damages.

8. C.
ISIS
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,/. L. Hoist on and /. S. Hat stun, for defendant.
F. L. Milner and V. li. Fullerton, for plaintiff.

Sir Charles Townshend, C.J. :—This action is for trespass 
committed by defendant’s cow in the years 1909-1910 and 1911 
in breaking into plaintiff’s cultivated field and damaging and 
destroying bis crops. It is admitted that the district in which 
the trespasses were committed is a closed district in which it is 
unlawful for cattle to be at large. The trespasses were proved 
clearly and defendant’s knowledge of the fact is also proved 
and considerable damage shewn in each year. The defendant 
denied ownership of the cow, asserting that it belonged to his 
wife, and evidence was given to prove that she acquired the cow 
from her daughter in reward for wages and services rendered 
to her. The cow was kept and used on defendant’s premises, 
and 1 am of opinion that whether the wife was owner or not he 
is responsible for damages done by the cow while in bis custody 
and use. It is also doubtful whether the cow did not become 
his property on being so acquired.

The question of how properly to assess the damages is ren­
dered difficult by the fact that several other cows were trespass­
ing and injuring plaintiff’s crops at the same time.

In our own Court in Williams v. Woodworth, 32 X.S.R. 271. 
a similar question arose in the case of a number of dogs worry­
ing sheep and the judgment below was sustained.

1 think it best to follow the decision in Chaplin v. links, 
(19111 2 K.B. 780, and do the liest I can in fixing the damages 
when the evidence is necessarily so uncertain and from the 
nature of things unsatisfactory. From a consideration of all 
the facts in evidence 1 think thirty dollars will be a fair sum to 
award plaintiff—possibly it is less than he should get in view of 
defendant’s conduct in persistinglv allowing his cow to run at 
large, but the evidence is t4>o l«>ose and uncertain to justify me 
in giving a larger amount. Plaintiff will therefore have judg­
ment for thirty dollars damages and costs.

Judgment for plaintiff.

FISET v. LARUE et al.

(Jucher Nuperior Court, Lemietuo, A.CJ. March 19, 1912.

1. EXH VT0R8 AMI ADMINISTRATORS (§ IV C—102)—ADMINISTRATION FOB 
a i.oxo period—Duty to render accounts—Article 918 C.C. 
( Quebec ).

\ testamentary executor who under the will has had the adminis­
tration of property for a lengthy and indefinite period is lxiund to 
render accounts of his administration to the interested legatees at 
reasonable intervals upon their demand and at their expense; this 
principle does not conflict with the provisions of article 918 C.C.

[Quinn v. Fraser, 10 Q.L.R. .'120, approved and followed.)

N. S.

S. C.
1912

Broderick

Forbes.

Sir Charles 
Townshend, C.J.

QUE.

s. c.
1912
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Statement

The question which is raised before this Court by the in 
script ion in law to the whole action, stripped of many of its dr- 
tails, is whether the legatee in usufruct of the residue of the 
testator’s property, valued in the inventory at over $250.iiimi, 
is entitled to demand by judicial proceedings from the tcNta- 
mentary executor and administrator of the estate a detailed si v 
ment of account, judicial or otherwise, and accompanied with 
vouchers, of his administration since the opening of the sin . >. 
sion in the following cases : first, where he has refused to fur­
nish such an account ; second, when the seizin under the will ,,is 
lasted more than a year and a day and as in the present ruse 
has lasted for more than fourteen years and still continues.

The inscription in law was dismissed.
Litssii r d* (!nimonlf for the plaintiff, J. A". Belli an. K.V., 

counsel.
Bnlaril, VhalouU iV Prévost, for the defendant.
Lemievx, A.C.J.:—The defendant maintains the negative 

and relies on article 918 C.C., which reads as follows, in asking 
the dismissal of the action :—

Testamentary executors, for the purposes of the execution of the 
will, arc seized as legal depositaries of the movable property ' tin* 
succession, and may claim possession of it even against the In ir nr 
legatee. This seizin lasts for a year and a day reckoned from the 
death of the testator, or from the time when the executor wa- no 
longer prevented from taking possession.

When his duties are at an end. the testamentary executor must 
render an account to the heir or legatee who receives the >u -! m 
and pay him over the balance remaining in his hands.

The executor and administrator who is the defendant in this 
case concludes from this article that lie is not obliged to i nder 
an account to the plaintiff, who is the legatee in usufruct of the 
late L. J. ('. Fiset, so long as his duties as an executor and ad­
ministrator have not come to an end.

The Court of Review at Quebec, composed of Stuart, < ' - mit 
and Routhier, JJ., has decided that although the testaim ary 
executor only owes an account to the heirs or legatees win n his 
duties have ceased, yet when he is put in possession m ill the 
testator’s property and his powers have lasted for a long ] riod 
of time he must furnish on their demand and at their • xpense 
statements of account and must allow them to exam in the 
documents in support of them: Quinn v. Fraser, 10 Q.l i. >20. 
We find that this judgment agrees with the letter and spirit of 
the law and the following are the reasons for which v accept 
its provisions.

Article 918 C.C., which the executor invokes, only r ms to 
the testamentary executor who has had the short sci of a 
year and a day. In such a ease the heir or legatee h very
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means of knowing the position, strength nnd income of the 
estate and even the administration of the executor. In fact, ac­
cording to article 919 the executor must cause an inventory 
of the property which is bequeathed to be made immediately 
upon tlie death of the testator after notifying the heirs, legatees 
nml other interested persons to be present. The effect of this 
inventory is to acquaint these latter with the true position of 
the estate and then at the end of a year and a day they are 
entitled to have the administrator render them an account.

These various provisions prevent any danger which might 
result to the heir from an improper administration by the ex­
ecutor. Hut the universal legatee in usufruct or of the naked 
ownership is not in the same position when as is alleged in this 
action, the seizin of the property by the testamentary executor 
continues for a long and unlimited period.

This leads us to consider the nature of the duties of a testa­
mentary executor, lie is the mandatory of the testator ap­
pointed in the interest of third parties and for the protection 
and advantage of the heirs and legatees, lie is an administrator 
of the fortune which is bequeathed to the heirs.

In the present ease, according to the action which sets up 
the will, the administration has a general and unrestricted 
character. The executor has not only the ordinary powers but 
he has further the right to dispose of certain property and he 
receives a salary for his administration. It is essential to the 
nature of a mandate for a long period that the private or public 
mandatory should give or render annual or periodical accounts 
of his administration.

QUE

S. C. 
1912

Lemleu*. A.C.J.

What public body, bank, assurance or stock company is there 
wh ' directors, who are the mandatories of the shareholders, 
do not render every year to the interested parties or to the 
shareholders who are the mandators a detailed account of their 
administration ?

It would be contrary to the most elementary rules of good 
sens.- and to the recognized principles in such cases, to say that 
th plaintiff, who is the legatee in usufruct of property to the 
value of over ifrJÔO.tHHl which has been administered for fourteen 
years and who has received no account of his administration 
from the administrator on account of his refusal to render one, 
is not entitled to receive information in regard to such adminis­
tration.

If the plaintiff is not entitled to such a statement of account, 
how can it be said that she enjoys all the fruits and revenues of 
her usufruct. She is entitled to know whether the administra­
tion has been honest, profitable and in good faith, and also to 
know whether the executor has wasted or dissipated the property 
which has been entrusted to him or has exercised his functions

• W
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QÜE- in such manner according to article 917 C.C. ns would justify
g y the dismissal in the case of a tutor (article 285 C.C.).
1912 The law allows the heir to ask for the dismissal of a tvs-
Fiskt tamentary executor for had faith or for dissipating or wasting

,, the property which has been entrusted to him. IIow can the 
Labvk. heir exercise this privilege of asking for the dismissal of the

LemküTÂ.c.j. testamentary executor on the ground of dishonesty if In- Ims
not received from the latter a statement of account which con­
vinces him or gives him reason to presume his dishonesty or 
peculation. If the testamentary executor had the right to re­
fuse a statement of account when it was demanded, the exercise 
of the heir’s privilege to ask for his dismissal would become 
illusory.

There are other considerations of private policy and moral 
reasons which make a judicial demand upon the administrator 
for a statement of account acceptable and valid. In fact 
everybody is entitled to enjoy the whole of his revenue and to 
know the true state of his fortune so that he may rule his 
conduct, his expenditure and his family matters according to 
such revenue and fortune.

Article 3, Code of Procedure, declares that whenever the 
code does not contain any provision for enforcing any right or 
claim, any proceeding adopted which is not inconsistent with 
the provisions of the law should be received and held to he 
valid. The demand in this case is certainly consistent with 
reason and with the necessity of maintaining family fortunes 
and property, which are too o'ften diminished and endangered 
by the incompetence of administrators.

There is no necessity for a text of law in order to maintain 
the present action if the allegations are proved. It Seems to 
us that an administrator or a testamentary executor, whether 
he belongs to a liberal profession or not. should always lie ready 
and disposed to furnish an account of his administration •• as 
to preserve the confidence of the heirs and to shew that he is 
competent to administer the property which has been entrusted 
to him on account of his presumed capacity and honesty.

The action concludes that the testamentary executor should 
give and render a judicial account with documents in support 
of it, etc.

This remedy is perhaps a rigorous one, hut there is nothing 
illegal about it. The circumstances which will come to light 
during the trial will shew whether the conclusions arc justified 
or not.

For these reasons we think that the action is well founded in 
law and that the inscription in law should be dismissed.

Appeal dism <I.
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ROBINSON v. GRAND TRUNK R. CO. ONT.

Ontario High Court. Trial before t.atchfonl. ./. .tanr li. ll™

]. (AKRIKKK 1$ IMG—441 •—Ll.XHII.ITY OK KXII.XX AY TO VXItiri AKKIt Ol 1912
STOCK KmiITKO KARI No I'lllVITY IIKTXVKKX VARKTAKKR AXI> KA1I ------
xvay—Knkmi'Tiox krom i.iaiiii.ity. June 0.

Ütiv I ni wiling upon a niilxvuy in elinrge of live slock at n re.luceil 
fire, which is*|inii| by the «liippcr of the live stock, is not hoiiml l»\ n 
>|K'vial emit met lietxu en the ««liipper ami the va il xvay company relieving 
the company from liability in ease of his death or injury, of which 
he h nl no knowledge, to which lie was not a party, and from which 
lie derived no lame lit.

| tilth lutein v. t'anwlian Purifie It. Co.. 2:l 0.1, .15. «.peeially
referred to.]

Action for damages for injury sustained by the plaintiff Statement 
by reason of the defendants’ negligence, in the eireuinstances 
mentioned below.

Judgment was given for the plaintiff with costs.
IV. L. Haight, for the plaintiff.
/>. L. McCarthy, K.(and IV. E. Easin', for the defendants.

June (I. 1912. Latciikoku. .1, :—That the defendants caused utchford. j. 
injury to the plaintiff by their negligence was formally admitted 
at the trial, where the damages which the plaintiff thus sustained 
were fixed bv a jury at $2.01 HI.

It is. however, contended on behalf of the defendants that 
they are relieved from liability by the terms of a contract made 
between them and one Dr. Darker, who shipped a horse in 
charge of the plaintiff from Milverton, in the county of Perth, 
to South River, in the district of Parry Sound. Dr. Parker 
had purchased the horse for his friend, Dr. McCombe, of South 
Ibver; and, at the latter’s request, the plaintiff proceeded to 
Milverton to bring up the horse ; the rules of the defendants re­
quiring that live stock shipped more than a hundred miles 
should have a man in charge.

I lie plaintiff accompanied Dr. Parker to the railway station, 
and was present when the shipping bill and special contract upon 
which the defendants rely was signed by tile defendants’ agent 
and by Dr. Parker, who thereupon, at the instance of the agent, 
handed it, folded, to the plaintiff. In the margin of the contract is 
written, “Pass man in charge at half fare.” The plaintiff did 
uot open or read the contract. Its purport was not made known 
to him by any one, nor was he required by the agent (as the 
torui directs) to write his name upon it. He paid no fare, and 
"<»s ask' d tor none. Half fare for him was, however charged 
1,1 t,u* hill rendered to Dr. McCombe at South River for the 
carnage of the horse, and both charges were paid by Dr. Me- 
Combe. During the transit, a rear-end collision negligently 

33—5 D.i .R.
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Lstchford, J.

occurred at Burk’s Falls, and the plaintiff sustained s- mis
injury.

The contract under which the horse was carried was h. I »r 
the Board of Railway Commissioners of Canada for approval, 
on the 17th October, 1004. upon the application of the tin-.-.? 
great railway systems of the Dominion and of the Pen- Mar­
quette Railroad Company. An order was thereupon made, 
which, after referring to the matter as one of great import an . 
“requiring that much circumspection should be exercised in exam­
ining into the forms which the Board hereafter has to approve 
and also into the question of limitation of liability on the part of 
the carriers.” empowered and authorised the applicants m av­
ilie forms submitted “until the Board shall hereafter oth.-i-wiv 
order and determine.”

The form signed by Dr. Parker is identical with that tlcn 
temporarily authorised by the Railway Coinmissiom-i< : ml. 
though nearly eight years have elapsed, no further or other 
order has been made in a matter so seriously affecting th. r I 
tions between the principal railways of the country an i th- 
shippers of live stock. The important provision is as follows

“Jn case of the company granting to the shipper or any 
nominee or nominees of the shipper a pass or a privilev at h>> 
than full fare to ride on the train in which the property h 
being carried, for the purpose of taking care of the sum- while 
in transit and at the owner’s risk as aforesaid, then as - v ry 
person so travelling on such a pass or reduced fare th.- np;iin­
is to be entirely free from liability in respect of his deal I ni .try 
or damage, and whether it be caused by the neglig. m 
company, or its servants or employees, or otherwise how ■

In view of the decisions of llicknell v. Grand Trim!: / il. <
( 1899), 2f» A.R. 431, and Sutherland v. Grand, Trunk /.Ml’. 1 
(1909), 18 O.L.R. 139, it cannot be doubted that tin- . *nti.i.-r 
was binding upon Dr. Parker. That point, how.-v. i s not 
involved in the present case. Here the question is tlim Is Mi- 
plaintiff bound by a contract made between the shipc ml 
the carrier to which the plaintiff* was not a party and ef the 
terms of which he had no knowledge? 1 have been i t -■ i t-> 
no case which decides this affirmatively.

In Goldstein v. Canadian Pacific H. IV. Co. and I- '■
Canadian J>aci/ic /Ml’. Co (1911), 23 O.L.R. 53(1, tin .ri-iers 
appear to have recognised their liability for negligent-.- <i using 
damage to persons accompanying live stock under contract 
identical with that made between Dr. Parker and ti ■■ defend­
ants. The contract bore the same “note” as here ; and in both 
cases, as here, the men accompanying the stock were not re­
quired to sign or endorse the contract. Unlike the pr -nt case, 
the relation of master and servant—if that is at all material
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existed between the shippers and the men accompanying the 
stock. The question before the Court for decision was the right 
of the carrier to recover from the shippers tin* amounts paid 

I by railway company to Robinson, who was injured, and 
to the personal representatives of (iohlstein, who was killed. 
Garrow, J.A., in his judgment (p. 540 ) says : “No trial having 
taken place, it is now quite impossible accurately to ascertain 
what the defendants feared, or exactly why they settled ; the 
only really material fact appearing, so fur as the third parties 

! fthe shippers) are concerned, being that, before doing so, the 
defendants took the precaution of obtaining from them the 
undertaking not to dispute the liability of the defendants to the 
plaint id's, or the amounts at which it was proposed to settle.” 

i The learned Judge then proceeds to say that the question before 
the Court was merely the right of the defendants to indemnity 
for t! amounts so paid; and. applying the rule that generally 
tlu* right to indemnity, unless expressly contracted for, must he 
based upon a previous request, express or implied, to do the 
act in respect of which indemnity is claimed, tin* learned Judge 

\ held that, in the circumstances, there was no express covenant 
or contract of indemnity, and that it would lx* impossible in law 
to imply one. The ease against the third parties was, therefore, 

i dismissed.
In my opinion, 1 am not hound hv tin* opinions expressed 

by M. ivdith, J.A.. in his judgment (pp. 542 and 54-Ti as to the 
I right or absence of right on tin* part of those injured by the 

carri- rs. arising out of tin* contract made between tin* shippers 
and the railway company. These opinions are, 1 think, mere 
ilk ta. not necessary to tin* determination of tlu* question of 
indemnity which was before the Court.

I am firmly of the opinion that Robinson\s common law 
rights against the defendants were not taken away by the con­
tract made between the defendants and Dr. Parker. Any other 
view appears to me necessarily to imply that, by a contract to 
which In* was not a party, under which In* derived no benefit— 
the reduction in fare benefiting only the consignee—and of 
whose t.Tins he had neither notice nor knowledge, his right to 
1h ' arried without negligence on the part of the defendants was 
'•v nguished, and they were empowered, without incurring civil 

| liability, to maim and almost kill him while he was lawfully 
upon tii.'ir train. If such can possibly he the effect of the special 
contract, a higher Court must so decide.

I direct that judgment be entered for the plaintiff for iti.'l.OOO 
and costs.

ONT.

H. C. J. 
1818

Robinson

'iM .*K 

Lntchford, J.

Judgment for plaintiff.
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ONT. Re DRUMMOND.

H.C.J.
1012

Ontario llhjh Court, Midillrton, •/. June 20, 1012.

1. Wills i § 111 <i s—l.'>8|—Dkvisk—( uNHTMfvnox—Division m n;.
SO AS TO MARK SHARKS OK KAMI (1111.11 Kt#l'A1.—TKHTATIllt’s I \ ;

Where a will jirovided that if. at the time when a division u , 
niaile of tin- residue of tin- testator’* estate directed lev uimtli.-i 
of the will to In* equally divided among the testator’s ehihi> 
executors under the will should Is- of the opinion that the fee. ...
of certain pamds of land specifically devised respectively to h.......
children for life with remainder over, the several parcels . ,
then of etpial value, the executors should In-fore dividing the i-- 
apportion to each except the one having the most valuable p.im-i ,f 
land, a sum cqnnl to the estimated dill'ereiice in each ease. win. 
sion was supplemented by another clause directing that if the ... 
was not sufficient for the purpose of equalization, then the per.. 
estate was more valuable should pay to the other or ojhct 
amount as might Is- necessary to bring about equalization and ».■. 
the executors authority to charge the fee simple of the more \ 
parcels of land, the powers thus created are not appurtenant 
office of executor hut are personal to the executors named in r 
and if they are all dead at the time when the jiower conn- 
exorcised. no one can !*• clothed with authority to act in then ,, 
in exercising such powers, and this duty will fall upon t 
through its proper officers.

2. Wins ( g 111 L m Dev ini Divimion oi hkhiih'i Xmau
IIY T1USTKKS TO KtpAl.l/.K VAl.t'K OK fllll.IlKKN'H KHAKI s.

When a testator devises parcels of real property resjieclixch 
children for life, with remainder to their issue, and provide, 
the distribution of the residue of his estate, if. in the opini..- 
trustees, the fee simple of the several estates should not then «• 
value, they should apportion to each a sum equal to tin- dill,a 
tween the life estates and the value of the most valuable, the .mm, 
sary to equalize such values, or the amount charged, as th. 
ected. upon the most valuable property for such pur|sise. will !. 
as an increment to the less valuable shares, and lie held in : 
way as the respective parcel*.

Statement Okioin.vtinc notice to determine certain matters arisn 
the will of the late J. W. Drummond.

C. ./. Holman, K.(\, for Hester A. Worden. Hharh: V. 
Benn, and Eveline E. Drummond.

(}. ('. Campbell, for Laura IVarean.
IV. II. Irrintf, for 1 sahel Segsworth.
F. IV. II arena rtf K.C., for infant children.
Adult children were represented by the same counsel ; 

parents.

Middleton, J. Middleton, J. :—The testator died on the 9th s, pi,mi'cr 
1881, leaving the will in question, dated the 5th DccciiiImt. 1“':' 
He was survived by his widow and five daughters. The willow 
died on the 23rd March, 1912. The five daughters have 'll 
survived her. The daughter Hester is married, and has five 
children; the daughter Charlotte is married, and has two
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children ; the daughter Isabel is married, and has no children; ONT. 
the daughter Laura, married, has two children ; the remaining 
daughter, Eveline, is unmarried. mij

By his will the testator gave his wife a life interest in the 
whole estate; and, subject to this, he gave to each daughter a l)m MN'lllNI, 
parcel of land, to be held by her during her natural life, and 
after her death to go to such of her children as may then be Mlddle,on,J* 
living and to the issue of any deceased child. The testator, in 
addition, had certain residuary estate, consisting principally of 
some lands in Adelaide street, now said to be worth approxi­
mately $50,000. By the 10th clause of the will, the testator 
directs that, subject to the provision next mentioned, this resi­
duary estate shall be equally divided between his children.

In clause 18 of the will is found a provision which occasions 
the present controversy. By it, the testator directs that if, 
when the division is being made of this residuary estate, his 
trustees shall be of opinion that the “fee simple(s) of the 
several properties'’ specifically devised to his daughters for life 
are not then equal to each other in value, the trustees shall, 
before dividing the estate, apportion to every person entitled to 
property of less value than the most valuable, a sum equal, in 
their opinion, to the difference between the value of the fee of 
the property devised and the value of the most valuable prop­
erty : it being his intention that each of his children should 
receive as nearly ns may be equal shares of his estate.

This provision is supplemented by clause 24, which directs 
that, in case this residuary estate is not sufficient for the pur­
pose of equalization, the person whose estate is more valuable 
shall pay to the other or others such amount as may be necessary 
to bring about equalization ; and the executors are given power 
to charge the fee simple of the lands which are to be burdened.

The executors upon whom this duty devolves are all dead; 
and the first question calling for determination is, whether a 
new trustee should be appointed, and whether the powers were 
appurtenant to the office or personal to the executors named.
I came to the conclusion upon the argument that the powers 
were personal to the executors, and that, there being no one 
who could exercise the power, the duty would devolve upon the 
Court, through its proper offieers, to exercise the function im­
posed upon the executors by the will.

Counsel all agreed in this view; and it was then arranged 
that, instead of directing a reference, valuators should be 
named, who should value the different parcels. This valuation 
has now been made. In the result the parcel given to Hester is 
valued at $92,000; the portion given to Eveline is valued at 
$75,000; the parcel given to Charlotte, $92,000; that given to 
Isabel. $75,000 ; and that given to Laura, $128,000.
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Mlddlvton, J.

The will itself is very obscurely expressed, and I lu» •> 
determine whether, upon the true construction of the will 
values are the values which control and govern. 1 have 
to the conclusion that they are. The testator has, 1 
treated the daughter’s share as covering that which is 
to her children upon her death; and the equality win 
desires to have attained is not an equality between the life . > 
of the several daughters, but equality between the shares 
to each daughter and her issue.

I think, further, that the words used in clause Is ii 
that what is to be valued is “the fee si of the several wop 
erties,” and that the distribution of the residuary estai n>l 
the charge upon the more valuable properties to be mad- 
purpose of equalization is to be treated as an increment 
less valuable shares, and that the sums to be set apart to produce 
this equalization must be held in precisely the same v ;ts 
the less valuable shares are themselves held ; that is t > >,r., 
any money set apart from the proceeds of the residuary 
or any money charged upon the more valuable propern wii' 
be held in trust for the daughter who has the less \ i! i 
property, for her life, and upon her death will gu 
children and the issue of deceased children.

Disregarding for the present minor matters, such 
$1,000 to be given to the daughter who is yet unman 
the sums to be charged with respect to the small p.r 
land that have been already sold, the result of the valu.ii , » - 
to give to each daughter an estate of the value of $92.1 .so 
that neither Hester nor Charlotte is entitled to reeeiv in- 
liable to be called upon to pay anything to bring about « ail 
lion. Laura must pay, to bring about equality, $24.00n. K, 
line and Isabel will each receive $17,000.

If the residuary estate, when sold, realises $50,000. II « : 
and Charlotte will each receive onc-tifth—$10,000; Laun’s on»- 
fifth will be primarily applicable to reduce from $ » to
$24,000 the charge which would otherwise be placed upon lier 
property ; Eveline and Isabel will receive each from thi- wir * 
$5,000 in addition to their $10,000 share ; and the an n 
their charge on Laura’s property will be reduced from •- "
to $12,000 each.

When I speak of these moneys being “received, ! tin- 
charge being made in favour of Eveline and Isabel, in . m 
ing is, of course, that these sums of $5,000 and the char of 
$12,000 shall, as already stated, be held upon trust 1 
and their children in the same manner as their respective par ■•••Is 
are held.

1 have not followed the precise direction of the will In mat­
ing charges upon each property so as to bring it up to the

05
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value of Laura’s, because this would involve imposing charges 
upon the shares of 1 Tester and Charlotte, and they would re­
ceive charges upon Laura’s estate to precisely the same value.
1 set off what they would have to pay against what they would 
he entitled to receive, had the mode of compensation pointed dki-mmoxd.
out by the testator been followed strictly. The result is, how- -----
ever, mathematically equivalent.

The valuations which have been made state that the buildings 
upon the different properties, other than Mrs. Pearenu's. are not 
to he considered as wortli anything, because no one would pur­
chase the property at anything like the price at which it is 
now valued with any other idea than the demolition of th<- old 
buildings now upon the land.

With reference to the building upon Mrs. Pearean’s prop­
erty, it is, I think, to he disregarded, because the lease must he 
assumed to he an entire bargain, and if as the realisation of that 
lease she receives a building of considerable value for a small 
sum, she is entitled to this advantage, which will go to compen­
sate lier for what is possibly an inadequate rental.

A trustee should he appointed to sell the residuary property 
and divide the proceeds.

The properties devised to the daughters other than Laura 
may he vested in them and their issue, in accordance with the 
terms of the trust ; or, if it is thought more to their advantage, 
the properties may be vested in trustees on the same trusts.

Mrs. Pearcan*s property will he charged with payment of 
the $24,000, with interest at live per cent. ; the principal to fall 
due as to one-half upon the death of Eveline, the other half 
upon the death of Isabel. The charge will lie to a trustee, upon 
the proper trusts, for each daughter for life, and. after lier 
death, for division as directed by the will. Mrs. Pearean 
should have the privilege of paying off the whole or any portion 
of this charge at any time she may desire, when the money will 
be held upon the same trusts.

The shares of all the daughters in the residuary estate (ex­
cept Mrs. Pearean’s share, which is to be applied pro tanto 
iu ease of the charge) will go to the respective daughters abso­
lutely.

The figures can he adjusted and the details arranged when 
the order conies to he settled.

The interest upon the charge on Mrs. Pearean\s share will 
be payable out of the rent.

Some discussion took place ns to the effect to he given to the 
lenses. I do not think they have any effect upon the valuation.
The lenses must be assumed to have been properly made by the 
life tenant. If they are open to attack, then they must be

51U
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ONT. attacked directly, or her estate must he made answerable
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Leases made by the life tenant within her authority, or sa nr 
tioned by the Court under the Settled Estates Act, a tv not

Ut:
Dkvm.monh.

made a factor in the valuation.
Costs of all parties, and the valuators’ fees, will be paid by 

the trustee out of the proceeds of the residuary estate.

,/iidipm nl accordinijlii.

ONT. FULLER v. MAYNARD

II. C. J.
1912

thitario IIitih Court. Trial hrforr Ftdronhrithjr. C..I.K.H. ■lulu 1 • |r11_•

1. S|»K(iKlV l'KHFOBMAXCK (flA—12)—PKKHOXN I VI ITI.Hl TO—.1 IDIOM
July I.V tuwHmox.

TIm* granting of relief in a proceeding for the wpvciliv perform a wi>
of a contract, lies in the discretion of the Court, and will not I.....
«•reined arhitrarily or capriciously, hut only where it would !*• ine<|*'i' 
aide to deny such relief.

\Clmrrn v. Ili y y in son ( 1S13). 1 Y. & It. 324 ; Harris \.
1 lv''-’ ). 21 Can S.C.R :'•« ». La man \. Dirai ISJ.'I i
414; Coventry v. Mcl.ran (IS'.)2). 22 O.R. 1. referred to. |

2. Vkximik AXII IMTU IIAHKH (glC—17 —OlMKCTlOXH TO Tin 1 I\ t 1 \| 
IIBAXVKK.

An outstanding incumbrance i« ,i mere «piestion of com ex .m 
distinguished from a ipiestion of title, and it is not ordinarily «
-ary for the purchaser to serve a formal objection to title in i. _• n|

|Armour on Titles. 3rd od.. tip. 47. 130. 131. st«ecially refen- 1 ' 
Toirasiml v. Clianifu'nioirn, 1 S . & .1. 33S, approved. |

Statement IM■lienaskh’s action for specific performance of a contract tor 
the sale of land.

Specific performance was denied.

(}. Kappele, K.C.. for flic plaintiff.
A. 7. Ii assi II Snow, K.(\, for the defendant.

Felconhridge,
C.J. Falconbriduk, C.J. :—Exhibit 1 is the contract whet..... speci­

fic performance is sought by the plaintiff.
Wherever Messrs. ('. Kappele and Nasmith differ in their 

recollection of what was said, either face to face or by telephone.
1 am bound by law to find the stateuients of the former not 
proven. These two witnesses are on the same as regards
worldly position and demeanour in the box, and there are no 
compelling outside circumstances to turn the scale in favour of 
Kappele s statements.

On the contrary, it is «piite manifest from Kappele A 
Kappele s letter to their client of the 1st September that they 
were then attaching very little importance to their requisitions 
on the title. The only faint suggestion in the argument about

4
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till.- was oui* vailing 1'or an outstanding mortgage and discharge 
thereof. This is a mere question of conveyance, and not of 
title : Armour. -In 1 ed., pp. 47,150,151; Town stud x. ('hum per- 
iiuirn ( 1827 . 1 V. & .1. .">.'18 (incorrectly cited in cases and text 
hooks as “('hamperdown.”)

There was. therefore, no verbal extension of time granted by 
the defendant’s solicitors, and they had no reason to believe that 
their answers to the requisitions were not satisfactory, nor that 
any question of title stood in the way of closing the matter. 
That was the position before and on the 17th September the 
day fixed for completion according to the terms of the contract.

The plaintiff was in Kngland. and his solicitors, being 
pressed by Nasmith to close, cabled him on the titli October : 
"Maynard Tilley titles satisfactory, cable moneys.” And 

airain on the 10th October : “Vendor threatening, cable.”
The plaintiff answered on the 12th October: “ Wait my arrival 

2drd day of October;” and this was communicated to the de­
fendant’s solicitors.

On the 14th October the defendant’s solicitors write to the 
plaintiff's solicitors: “Without waiving the benefit of the 
clause making time the essence of the contract, and in order 
that your client may not have any cause of complaint, we now 
notify you on India If of our client that the sale must be com­
pleted on or before Thursday tin- 19th day of October. 1911, 
inclusive ; otherwise,” etc.

The plaintiff's solicitors say that this did not reach them 
until the 16th. The plaintiff arrived in Toronto on the 24th 
October. The defendant's solicitors waited until the 28th 
October, and then wrote to say that tin- sale was off. They now 
suggest iand the circumstances lend colour to the theory) that 
the plaintiff did not arrive with the money to carry out the 
transaction, but was marking time in order to turn his bargain 
over to some one at a profit. This he thought lie had succeeded 
in doing; and on the 8th November his solicitors signified to the 
defendant’s solicitors their readiness to close out the purchase.

A tender of money (temporarily supplied to tin- plaintiff for 
the purpose by certain persons to whom he had apparently suc­
ceeded in reselling the property) and documents was made by 
the plaintiff on the 10th November—the deeds and mortgages 
not being in the form settled by the defendant’s solicitors, in 
this respect at least that a lady’s name was inserted along with 
the plaintiff’s and the grant made to them “as joint tenants and 
not as tenants in common,” and the two were made mortgagors. 
This, it is said, was clone with the view of preventing Mrs. 
Fuller's dower attaching—she living in Kngland. and the plain­
tiff having forgotten, he said, to bring out the mortgages which 
had been sent to him there for execution.
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Assuming that the stipulation in the original contract : t 
time should be of the essence thereof was waived by condu f 
the parties, e.g., by Nasmith urging K appelé to cable 
client, etc. (Devlin v. Jladkcy (11110), 22 O.L.R. 391». p 
411 ; Fry, see. 1120) : was the notice of the 14th October a i 
able one ? That is a question of fact: Fry, 5th ed. (Can. n 
sec. 1128.

The 14tli October was a Saturday. The defendant*s — 
tors knew that the plaintiff was in England or on the scm In 
Ifctherington v. McCabe (11110), 1 O.W.N. 802. my 1>; . 
Britton held a notice given on Friday the 7th to close at 
fore 3 p.m. on Monday the 10th of the same month, not t" a 
reasonable notice. Vide Crawford v. Ton good (187'' .1 
1). 153. So here it might be considered that the notice w .> not 
reasonable. But the defendant did not assume to act pr<> mly 
or strictly upon it. The utmost consideration and leniency w-iv 
extended to the plaintiff. The defendant waited till ti p! 
tiff had been four days in Toronto, when it was manifest Hint 
was only playing fast and loose with the defendant so as t 
some one to step into his shoes. Nasmith says that, if the plain 
tiff had come in on the 24th October, he believes Ryrie tl 
behind the defendant) would have accepted the money.

The jurisdiction in specific performance is in the disci- ..a 
of the Court—Fry, see. 44-—a discretion not to be arbitrar y or 
capriciously exercised, but only in cases where circumstances 
dehors, independent of the writing, are shewn making it in i 
able to interpose for the purpose of specific performan p.r 
Plumer, V.-C., in Clowes v. Hiqqinson (1813), 1 V. «.V I 
527.

That eminent civilian and equity Judge, Strong. J.. >; v a 
Harris v. Robinson (1892), 21 Can. S.C.R. 390, at p. ; : hat
“the exercise of the jurisdiction is a matter of judicial di*. ’ion. 
one which is said to be exercised as far as possible upon tix • i rules 
and principles, but which is, nevertheless, more elastic i n is 
generally permitted in the administration of judicial r 
In particular it is a remedy in the application of which much 
regard is shewn to the conduct of the party seeking tin 
And further on (p. 404) : “The rule which governs tli iris 
in giving relief by way of specific performance of agr nts. 
even in cases in which time is not made of the essen. .if the 
contract, is that a plaintiff seeking such relief must she. * lie 
has been always ready and eager to carry out the contra n his 
part.” See also Laman v. Dixon 1871 . L.R. 6 II l.
Coventry V. McLean (1892), 22 O.R. 1, at p. 9.

Judged by these standards, the plaintiff fails to qualify him­
self to invoke the interposition of the Fourt by way o sf. *itic 
performance, even if the other issues involved were <1 I I i»
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Iiis favour—e.g., if there wore no valid rescission by the defend­
ant.

Therefore, I will not decree specific performance; and, as to 
this, his action stands dismissed.

Hut he will have judgment for the $000 paid on account. 
This was, in the present state of the real estate market, a minor, 
nay, an inconsiderable, side-issue. The disposition of the costs 
will, therefore, be, that the defendant shall have full costs, minus 
the sum of $.')0, representing costs of the issue as to the $r>00. 
The defendant will retain the balance of his costs out of the 
$500.

Specific performance denied.

REX v. JOHNSON.

J funitoba King*» Bench, Premier gant. ./.. in Chamber». Match C. 1912.

1. lI.VBtiAH CUBITS <J| 1C—SlMMAKY CONVICTION l'lll.Ill MAI.IS
TV ATE’S POW KBS.

\ sumniiiry conviction h\ a city police magistrate under tin- vag­
rancy clause-, (>. Code H.S.C. 1900. i ll. 140. -ecs. 238 «nul 239. may 
I*- quashed for irregularity on proceedings in Unbent* cnrpu* and t*>- 
liorari in aid taken on liehalf of the defendant committed under such 
summary conviction, and is, in that respect. distinguishahle from con- 
xivtions made hv city police magistrate* for indietahle oHVii.vh under 
their extended jurisdiction under Cr. Code see. 777.

I Hex v. McHireu, 13 ("an. Cr. Cas. 340, 7 Man. Lit. 477. distin­
guished.)

2. si mmaby conviction (gill—21)—Depositions—Omission n> sweab
STEXOCBAPIIEB.

The omission of the magistrate on the trial of a summary eon- 
viction matter to swear the stenographer lieforc taking the <'videnee, is 
a matter of substance and goes to the jurisdiction of the magistrate 
hi as to invalidate a conviction.

[Rex v. L'Heureux, 14 Can. Cr. Cas. 100, followed.]

Motion on habeas corpus nnd certiorari in aid, following a 
summary conviction of the defendant upon a charge that she 

«lid unlawfully, being a common prostitute or night-walker, wander 
in the streets of the city of Winnipeg, not giving a satisfactory account 
of herself when called upon to do so. and is thereby a loose, idle, and 
disorderly person and a vagrant.

The grounds of objection taken in the summons were:—
1. That the information and conviction were had, in that they dis­

closed no olfencc in law.
2. That the magistrate did not, before the stenographer took the 

evidence, first administer the oath to the said stenographer that he 
would truly and faithfully report the evidence, as required by statute.

3. That there was no evidence to support the conviction.
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MAN. The conviction was quashed ami the prisoner was discharged
K. H.
1912

from custody.
P. E. l/ugcl, for the prisoner.

Rex H. H. Craham. for the Crown.

Johnson. Prekdergaht, *J. :—1 overrule the preliminary objection to 
the application based on 31 Car. II. eh. 2. see. 2. Hrr \ 1/

Vrendergast. J. Em u, 13 Can. (’rim. (’as. 346, 7 Man. L.R. 477. deals only with 
convictions by a Police Magistrate exercising the extended jur­
isdiction to try indictable offences summarily, and not with 
summary convictions. It has been the constant practice of this 
Court to deal with such matters as this one on application for 
habias tor pus—as in Tin liiinj v. Pi ppt r. 15 Can. (’rim. i is. 
314, and in lits v. Harms, 21 Man. L.R. 357, IS W.L.R. 630. Sri* 
also Htr v. Lrschinski, 17 Can. (’rim. (’as. 196, 19 W.L.R. fit 12. 
and the comment therein on 'Tin (Jurni v. SI. Clair, 3 c.m. 
Crim. Cas. 551, as to the original jurisdiction of the Court of 
King’s Bench in Kngland and of this Court.

Un the first ground urged for the applicant, 1 hold that tin- 
information and conviction disclose a criminal offence under mt. 
23S (i) of the Criminal Code.

As to the second objection, that the stenographer was not 
sworn, as required by see. 683. 1 uphold the same; and, adopt­
ing the views of Craig, J., in Hex v. 1/Hnm ux, 14 Can. Crim. 
Cas. lot), 8 W.L.R. 975, I hold this to lie fatal. There are then 
no valid depositions, there is no valid evidence to support tin- 
conviction ; and this, of course, is not a mere matter of form or 
procedure, but one of jurisdiction.

The conviction will be quashed, and the prisoner discharged 
from custody.

Prisont r disrlianjt </.

MAN. LAMONTAGNE v. WOODLANDS.

K. II. 
1912

Manitoba h inn’s licnrh. Trial lirforr Mathers, CM.K.It. ■Inin 21. I12.
1. itRiiMiKs (8 1—S)—Liability ok mcnicipai. corporation him iaimm

TO ERECT UKIIMIE—DlTt'll AIX)Ml HIDE OK IIHiIIWAY.
July 24. Where a municipality, to which the plaintiir hint agreed to ■>«•11 Lui 

for a highway as soon us lie liait acquired title thereto, eoiistrin-n i 
such road, and then an adjoining municipality, under sec. à hi «>( lif 
Municipal Act, R.S.M. 1902, ch. 110, constructed • ditch 
side of the Highway, the plaintiff is not. apart from neglig nt ■ -u 
struct ion of the ditcli. entitled to damages from the latt«-i tun >■ >«-i 
pality tn'cause he could not cross such ditch with teams ami w-liirl*- 
without the construction of a bridge.

2. Mvnivii'ai. corporations (8 IM»*')—2:iti)—Liability kor bam am -
FAIT.TY CONSTRICTION ok a BITCH—l NUKKMINIMI 01 VRITTIV
land—Fall ok fences.

A municipality is answerable where the waters ot a -li' 
structeil along a highway undermined the laud of the abutting ■ •urn-r­
and caused the fall of fences thereon.
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;i. Watkrs iglC—IS)—Liability ok mimcii-ai.ity for coxhtrictixu
UITVII Tt IIXI.Mi WATKR INTO A HAVINK.

A nmnieijiulitx that hum met » a 11 raina ye «lit.li ami va nies the 
water therefrom into a ravine on the land of the plaint ill', which was 
not a natural watercourse, is answerable in damages therefor.

I. Mrxifirai. « oiiroKATioxs ( § 11 (i .1—2411—Liability for i>amacks—
Kl.OOIII.XO OF RAVIN K.

A municipality is aniwerahle in damages where it entered upon tin- 
land of the plaintiff and enlarged a ravine that was not a natural 
watercourse, into which it wrongfully carried water by the construe 
tion of a drainage ditch.

Da mai i kh ( 8 III K 1—2141—Liability of mi xicifal corporation for
OPKNIXO MITCH—KUOS lu x Ol AM.IOIXIXO LA XII.

A municipality is answerable in damages for its wrongful act in 
casting water into a ravine on the land <>f tin- plaint ilf. I he result of 
which was to cause a more rapid erosion of the land at the mouth of 
the ravine, and to keep the land alwiut it wet and impassable for a 
longer period than formerly.

Trial of an action against a municipal corporation for tres­
passes in the construction of drainage works.

Judgment was given for the plaintiff.
M. (i. Macneil and B. L. Deacon, for plaintiff.
,/. B. Coyne and A. C. Campbell, for defendants.

Mathers, C.J.K.B.:—In the fall of 1908 the defendant munici­
pality constructed a ditch from near Marquette station, on the 
Canadian Pacific Railway, so as to drain the water from certain 
sloughs in that municipality into the Assiniboine river. To reach 
the Assinhoine it was necessary that the ditch should pass through 
the municipality of St. Francois Xavier. Provision for such a 
contingency is made by see. 5 1 (i of the Municipal Act. The de­
fendants complied witli the provisions of this section, and ob­
tained the authority of the municipal commissioner for the con­
struction of this ditch through the municipality of St. Francois 
Xavier.

In 1901 the latter municipality had opened a highway be­
tween lots 205 and 200 of the parish of Baie St. Paul, 00 feet 
wide, of which 33 feet was taken from each lot. This public 
highway extended from the main highway between Winnipeg 
and Portage la Prairie to the road allowance at the rear of the 
river lots.

In 1905 this road was graded to a point a short distance from 
the rear of the river lots. It was there deflected in a north­
westerly direction across lot 205, so ils to meet the main road 
to Marquette station, thus cutting off a triangular portion from 
the north end of lot 205. The work of grading this road was 
performed by the municipality of St. Francois Xavier.

The plaintiffs owned the eastern six chains of lot 205. Before 
constructing this cut-off, an arrangement was made with tin- 
plaintiffs for the sale of a strip 60 feet wide to the municipality
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MAN. for the sum of $40. At that time the plaintiffs had not a title
K. It.
11112

to the land, and payment of the purchase price was deferred 
until title should he acquired.

I.XMOX r.Xti.M.
The municipality at once took possession of the land i:,,is 

agreed to be sold, and constructed the grade across it. hi "in
\\ooiii \min. that time until the present this road has constituted the m.-iin

Mathers, C.J.
highway from the Portage road to Marquette station.

The ditch constructed by the defendant municipality in ! "is 
followed the western side of this highway to a point a Imr! 
distance north of the Portage road. At this point there a 
ravine, which runs in a westerly direction from this road amiss 
the plaintiffs' land on to the adjoining land to the west, en - 
under tin* Portage road and then turns eastward and emplie 
into the Assinihoine river on the plaintiffs’ land. The defendant' 
turned their ditch into this ravine, and, as it was not sullici. ntly 
deep, they entered on the plaintiffs’ land and excavated with 
teams and scrapers in the ravine across the plaintiffs' land.

The plaintiffs complain in this action of several trespa- - 
First, in constructing the ditch along the south side of the cut-uli 
before spoken of; secondly, in constructing the ditch along iL. 
highway between lots 205 and 200; thirdly, in entering upon 
the plaintiffs' land and excavating through the ravine. Tl 
plaintiffs claim to be damaged in several ways by these trespass. 
First, about two acres of their land is severed from the balance 
by the ditch along the cut-off, which is so deep and wide that 
they are unable to cross; secondly, tin* waters coming down the 
ditch have eaten into tin* plaintiffs' land along tin* west >id*. 
causing the banks to cave in and his fences in some parts to fall 
into the ditch ; thirdly, at a low point some distance north of th* 
ravine it is said that the ditch, during the spring freshets and 
during heavy rains, overflows its banks, and the waters back up 
on to and cover a large portion of the plaintiffs’ land, and that, 
when the waters in the ditch have fallen and these waters ar« 
receding from the plaintiffs' land, they have cut a trench « con­
siderable dimensions back into the plaintiffs' land; fo oily, 
that the excavation in the ravine and the quantity of water 
brought into it makes it impossible now for the plaintiffs to cross 
the ravine north of the Portage road with waggons and teams, 
as they had formerly been able to do; fifthly, that for th« .'un­
reason they are unable to cross the ravine south of the Port ab­
road; that their houses and buildings are on the south -id* of 
the ravine, and that in order to reach the Portage road tlic\ 
have now to go upon their neighbours^ land and reach it in that 
way; and, sixthly, that at the mouth of the ravine the rit>h of 
water has worn away the land so as to form a large excavation 
twelve or fifteen deep ami twenty or thirty feet across.

In the first place, 1 find that the plaintiffs had agreed to sell 
the land required for the cut-off to the municipality of St. Francois



5 D.L.R La mont Aon K v. Woodlands.

Xavier, and that such municipality entered upon it and con­
structed the mad across this cut-off pursuant to that agreement.
I find, also, that the land he tween lots 205 and 200 was duly 
opened by by-law of the municipality of St. Francois Xavier, 
and that since 1005 it and the cut-off have boon graded and 
constantly used as a highway, with the entire consent of the 
plaint'ft's, and that the same1 then became and has since con­
tinued to be a regularly constituted public highway.

I iind that the ditch across the cut-off is such as to prevent 
the plaintiffs crossing without a bridge, but, as it is not alleged 
that the ditch was negligently constructed at that point, and 
a> the defendants were properly authorized to do it. the plaintiffs 
air . ntitlcd to no damage on this form of action because of this 
work.

I find that the plaintiffs' land along the side of the ditch l><- 
tV' ii 205 and 200 has been worn away by the action of the 
water in the ditch at some places to the extent of two feet, and 
that his fence has in some places fallen into the ditch by the 
action of the water.

1 find that at a low point north of the ravine the ditch did 
overllow and back up on to the plaintiffs* land, but I cannot 
find that the wearing away of the land at this point was due to 
tlv receding of the water which overflowed the ditch. It is 
shewn by the evidence that there is a runway from the north-west 
that enters and crosses the plaintiffs' bind at this point, ami 
that large quantities of water come down this runway and enter 
the ditch at tin* point in question. I think it much more probable 
that the wearing away of the plaintiffs' land was «lue to the 
action of this water than to the water that hail overflowed from 
tin- ditch.

1 find that the plaintiffs* land is, on the whole, rendered 
drier and 1 letter for cultivation by the construction of this ditch 
than it was before the ditch was constructed, and in that respect 
tic construction of the ditch has been beneficial.

1 find that in entering upon and excavating in the ravine 
tin defendant* were trespassers, and that by such trespass they 
haii* made it iiiqiossihlc for the plaintiffs now to cross the ravine 
north of the Portage road with teams and vehicles as they formerly 
could.

I find that a large quantity of additional water now passes 
through the ravine from what formerly passed, and that this 
additional quantity of water has caused a more rapid erosion 
of the land at the mouth of the ravine, and also keeps it wet 
and impassable between the plaintiffs' house and the road for 
a much longer period of the year than was formerly the ease.

It was contended on behalf of the defendants that this ravine 
i* a natural watercourse, and, therefore, that the defendants had 
a right to terminate their ditch there, and turn the waters which
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the (liteh was constructed to carry into this ravine. I cannot 
agree with this contention. 1 find that this ravine was not :i 
natural watercourse, and that the defendants had no right n> 
turn the waters of this ditch into it. The original plan of thi- 

l.\xmxr.viNi: did not terminate at the ravine, and there was no <-ngi-
W(Mim anon, neering difficulty in carrying the ditch on to the Assinihum.

----- river. It was suggested by one engineer who gave evidence
that the fall would be so great at the Assiniboine river that tin 
banks would lie largely cut away. That is the only r<■:.-on 
assigned for turning the waters into the ravine, and it, of eoui-i. 
can in no way justify the defendants in running the waters over 
the plaintiffs’ land in what is not a natural watercourse.

For the damage caused by the excavation in the ravin, mil 
by the pouring of the additional quantity of water into it l.v 
this ditch, and for the damage to his fence and land along tin- 
margin of the ditch from the cut-off to the ravine, I find that 
the plaintiffs are entitled to compensation. For the flooding nt 
their lands and for their inability to cross the ditch at tin . ut- 
off, I find they are not entitled to damages.

It was suggested that the measure of damage would I» tin- 
cost of a bridge over the ravine between the house and tin r.n 1 
and the cost of a bridge over the ravine north of the Fori a-, 
road. The plaintiffs are not entitled to be placed in a In-in 
position than they were before the committing of the tre>pa-.- 
complained of, and the construction of bridges such as the pin n- 
tiffs suggest would provide means of crossing very much supi-ri-.r 
to the means of crossing which the plaintiffs had before the . 
was constructed. Taking all these matters into consider..i 
and sitting as a jury, I assess the plaintiffs' damages at tin -um 
of $000.

There will be a verdict for the plaintiffs for $>00 and t! 
costs of suit.

The costs of the day allowed to the plaintiffs upon th ad­
journment at the defendants’ request are allowed in addition to 
the ordinary costs of suit, and are to be taxed to them without 
regard to the limitation fixed by statute.
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GADSDEN v BENNETTO.

Manitoba King’s Bench. Trial before Mathers, C.J.K.It. July 24. 1912.

1. ('«iRPORATIONS A XII <'OXI I*.XX IMS ( g VC 1 — lOHl—TRANSFER OK Nil Mils lull
I'l RIHlSKS OF SALE.

A transfer of company shares to a person for sale to another, does 
not amount to a sale to the transferee.

2. CORPORATIONS AN1) COMPANIES ( g V K 2—2f»l )—RIGHTS OF TRXXSFERKF OR
SHARKS—AsHIliXMKXT AS 8KCVR1TY FOR WAX.

An absolute transfer of company share- is not created hy an assign 
ment of them merely a- sectiritx for a loan.

Krai n am» hi t kit i g II—01—Sai.k of sh arks—Kaii.i ri: to ihscmisl 
facts—Profit on sale of company’s property.

A sale of company shares is not vitiated in the absence of fraudulent 
concealment, or misrepresentation as to the value of such shares, by 
the fact that they were purchased l»x a third person for the tienelit 
of the company directors without disclosing that the latter would 
make a secret prolit from the sale of the company’s asset».

[ Terri rat v. IV/ ialit. f 19021 2 (’ll. 421 ; and f'arprnter v. Data 
worth, 52 Barb. (N.Y.) 5H1, followed. |

4. t'ORPORATIOXS XXII COMPANIES ( g Y F 2—253)—Effkct OF FRAt II ox
HALE of sharks.

A sale of company shares induced by fraud is voidable only, and not

[ Walshaw v. Stainton, 1 De (J. ,1. & S. 078, followeil. |

5. Evidence (g II K—321)—Prfhi'mption as to ratification iiy SHARI
IIOIJIKRS OF HALF OF SHARI S TO THF DIRECTORS—COMPETITION OF 
THE SALK—AllSKNCF. OF KNOXVI KIM.I OK HECHKT PROMT.

A ratification of tin* sale of company shares to directors who made 
a -ervet profit from a sale of the company assets, cannot arise from 
tin* fact of the completion of the sale l»y the shareholder*, where they 
did not learn until long afterxx'ard. that the directors made such 
-•net profit.

fi. Evidence ( g 11 K 7—18th—(Inis of siikwing rath d ation hy ski.ler
OF SALE OF SHARES 1X1) Vf El» HY FR.XVD.

The onus of shewing ratification hv the seller of a «ale of com­
pany shares, which was induced by fraud of the purchaser, after the 
former acquire* knowledge thereof, rests upon the purchaser.

Trial of an issue as to the ownership of certain company Statement 
shares.

.1. II. Hudson and //. V. Hudson, for plaintiff.
I,. Fullerton, K.( ’., and ./. P. Foley, for defendants.

Mathers, (’.J.K.B.:—This is an issue directed in the winding MnU,m*c*J* 
up of the Kootenay Valley Fruit Lands Company to try the 
ownership of certain shares now standing in the hooks of the com­
pany in the name of the defendants Israel Bennetto and Charles 
Wellhand.

The company was formed for the purpose of buying and selling 
asingle tract of fruit lands situate in the Kootenay Valley, British 
Columbia. The nominal capital was $40,000, divided into forty 
shares of $1,000 each, all of which was subscribed for.
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IV^AN In 1907 the defendant Hen net to was appointed manndiiK
K.B. director and treasurer, and he continued to hold those position# 
19P> until the company went into liquidation in 1911.

The company bought the lands mentioned, and in the spring 
’ ' N <>f 1908 was desirous of selling them. On the 18th of May tin*

in \m no. directors passed a resolution to accept $80,000 over and .ihovi- 
MatiwT c j liabilities for their holding, and on the 20th of May the defendants

and A. N. McCutchcon were appointed a committee to bring in 
proposals for disposing of the lands.

At that time the defendant Bennetto was in negotiation with 
a man named James Cooper of Saginaw, Michigan, and he . it her 
had then or in a few days thereafter received a firm offer from 
Cooper of $98,000; $80,000 being nominally the price paid for 
the lands, while the balance, $18,000. was to go to Benin tto n« 
a secret profit.

Almost from the commencement the shareholders of the com­
pany were divided into two hostile factions. Bennett» was tin- 
principal holder in the majority faction, while Sampson Walker 
was the principal holder in the minority faction.

After the offer from Cooper had been received, Bonnet to con­
ceived the design of buying in the minority shares. For tlii- 
purpose he entered into a partnership with his co-defendant 
Weill innd. The partnership thus formed employed one Me haw-, 
a solicitor, to buy what shares he could in his own name. I ut for 
their benefit, he to have, for his share in the transaction, one- 
third of the profits which were made. The price they agreed C 
offer was $1,370 per share.

Sampson Walker owned seven shares in his own right. Hi- 
original holding was six shares, but in February, 1907, In made 
a loan of $1,500 to one W. F. Tcetzel, who was then the holder of 
four shares. As a bonus for the loan Teetzel agreed to transfer 
him absolutely one share, and the share certificate was transferred 
to Walker as security. Walker asserts that in July, 1907. IVetzel 
made an absolute transfer of his equity of redemption in these 
shares to him. The document purports to be an absolute transfer 
in consideration of the delivery up of a note which Teetzel had 
given for the $1,500 loan. I am satisfied by both the oral ami 
written evidence that this alleged transfer of July was but a mere 
sham, and that Walker still held three of the Teetzel shares a- 
mortgagee only. This left Walker’s holding seven shares in his 
own right and three as mortgagee from Teetzel.

Me Laws approached Walker and offered to buy his shares for 
$1,370 per share, and Walker agreed to accept that price for the 
whole ten shares, which included the three of which he was only 
mortgagee. Walker communicated with (iadsden the 
who was then the holder of two shares, and told him what Me Laws 
had offered. Neither Walker nor (iadsden was at that time 
aware of the sale negotiated by Bennetto. Gadsden agreed to

C/C
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accept the same price for his shares, and later handed the eer- man,
tifieate over to Walker, taking a receipt in which it is stated that ,7""^
the shares are transferred for the purpose of collection, and later j
the certificate representing these two shares was transferred by ------
Gadsden to Walker. This transaction was not a sale from ( iadsden 1 N 
to Walker, but was a transfer of the shares for the purpose of Ukwktio 

collection. ------
After Gadsden had arranged to transfer his shares to Walker Mnthere-0J- 

for the purpose named, Walker entered into a written agreement 
with Me Laws for the sale of twelve shares, ten of them at the 
price of SI,370 and two at the price of $1,350, making a total 
price of $10,200. This price was to he paid $2,000 in cash; $3,400 
mi the 26th August, 1908; $5,400 on the 20th August, 1909;
$5,400 on the 20th August, 1910.

On the 10th July the transfer of the Teetzel four shares repre­
sented by certificate No. 10 was authorised by the directors, and 
on the same day the two shares standing in the name of the plain­
tiff by certificate No. 24 from the plaintiff to Walker was sanc­
tioned.

On the 22nd July notice was given of a special general meeting 
of shareholders for the 5th of August to ratify and confirm the 
action of the directors in selling all the interests of the company 
in the land mentioned to James < ooper.

At a meeting, the minute of which shews no date, but which 
appears to have been held some time between the 13th August 
and the 19th September, there appears in the minute book a reso­
lution confirming the agreement of sale to James Cooper.

In November, 1908, the plaintiff bought for $1,090 from 
Teetzel, acting through one Clarke, his interest in the shares 
transferred its security to Sampson Walker, and he took an assign­
ment from Teetzel and handed such assignment to Walker to be 
attached to the certificate. Walker, while not positively denying 
the existence of such an assignment, asserts that he has no recollec­
tion of it and lie does not produce it. lie asserts that the $1.000, 
which lie admits Gadsden paid at that time in respect of these 
Teetzel shares, was paid at his request, and although he claims 
to have been the absolute owner of the Teetzel shares from July,
MH)7, lie tells some improbable story about being willing to make 
Teetzel a present of this $1,000. 1 find as a fact that the story 
tolll by the plaintiff is the correct story, and that lie bought the 
equity in these Teetzel shares after the amount of the equity had 
been figured out and stated to him by Walker, and that lie bought 
them for his own benefit.

The situation then appears to have been this: Bennetto, the 
managing director, and Wellband. the director, having negotiated 
a sale of this property at $98,000. whereby the value of the shares 
was established at about $2,400 each, conceived the design of 
buying the shares of the other holders without disclosing this fact ; 
that they succeeded in buying the shares held by Walker in his
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MAN own right, and also the two shares held by ( ladsdvn in his own 
K. B. right, because it is quite apparent that Gadsden transferred 
1912 shares to Walker for the purpose of enabling him to transfer them
----- to McLaws; that Walker, although he had no right to do so,

(iadhdkn agreed to transfer also the shares which he held from Tectzi l as 
Bknnktto. mortgagee; that subsequently Gadsden bought the equit\ in

----- the Teetzel shares, but In; did so also for the purpose of selling
them to McLaws at the same price as the others were sold, namely, 
SI,370, and lie subsequently by his conduct ratified the sale which 
Walker had previously made of these shares at that figure.

The question now arises, what are the rights of the parties’
Undoubtedly the shares in question were sold with Gadsden’s 

sanction to McLaws. There is no evidence at all that at the time 
this sale was made there was any active misrepresentation ns to 
their value. That Bennetto had been guilty of a fraud upon tin- 
company in stipulating for a secret profit to himself of SIs.ihw 
upon the sale goes without question, but neither Walker nor 
Gadsden knew about the sale of the property at the time tin- 
shares were sold, so that their action in selling was in no wav 
influenced or brought about by the fraud which Bennetto had 
been guilty of.

The contention of the plaintiff appears to be that the defend­
ants, being directors of the company, occupied a fiduciary relation­
ship to the shareholders which made it impossible for them to 
buy these shares without diselosing any special facts known to 
them bearing upon their value. There is no doubt that directors 
do occupy a fiduciary relationship to the company and the whole 
body of shareholders. But do they occupy such a position with 
respect to each individual shareholder? In my opinion they do 
not. That a director is not a trustee for the individual share­
holders and may purchase their shares without disclosing facts 
which have an influence upon the value of the shares is clearly 
shewn by Pcrcival v. Wright, |I!K)2J 2 (’ll. 421, and (’ar/miUr 
Darn worth, 52 Barb. (N.Y.) 581. That is, where the cum req< 
entirely upon the alleged fiduciary relationship.

Of course, if there hits been fraud either by active misrepre­
sentation or by a fraudulent concealment (as distinguished from 
mere non-disclosure), such as falsifying the hooks of accounts for 
the purpose of depressing the value of the shares, the ease would 
be entirely different : Wolshotn v. Stuinton, 1 DeG. .1. A > ti"s 
Had it been represented to the vendors of these shares that the 
sale wits for $80,000, whereas its a fact it was for SOS.fMHi that 
would have been such fraudulent concealment as would hav 
entitled the vendors to have the transaction set But
so far as 1 can sec, there was nothing of the kind. The ca-e re-t- 
solely and entirely upon the non-disclosure by the defendants of 
the material fact known to them and not known to Walker or Wi> 
plaintiff.
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I think as the law is there was no duty cast upon the defendants 
to make this disclosure. Consequently the sale stands.

What 1 have said is sufficient to dispose of this ease, hut, as 
there were two other points argued, I think it advisable to express 
my opinion upon them in case the plaintiff desires to go to the 
Court of Appeal.

First, the issue is to try the ownership of the shares in question. 
These shares were admittedly sold to Me Laws. Assuming that 
the sale was induced by fraud, it is not void, but only voidable 
at the option of the defrauded party. Until that is done the 
sale stands, and the ownership of the shares remains in the trans­
feree. If the plaintiff were entitled to succeed on the other 
grounds 1 would endeavour to prevent the form of the issue 
standing in his way. I have power, 1 think, to amend it so as 
to allow the real question in issue between the parties to be de­
termined, and 1 would in that case have done so; but, as I have 
decided against the plaintiff oil another ground, there is no object 
in remodelling the issue.

It is also argued that in any event the plaintiff, with full 
knowledge of the fraud, has ratified the sale. After the agreement 
for the sale of these shares both Walker and ( iadsden learned 
that at the time they sold there had been a sale of the property 
for $80,000. With full knowledge of this fact they went on and 
carried out the sale. Walker received the payments made by 
Me Laws under the agreement, and (iadsden received his portion 
of tlii'in. That fact, however, appears to be immaterial. There 
was no duty cast upon the defendants to disclose the fact of the 
sale, and no fraud in not disclosing it. The material inquiry is, 
when did ( Iadsden or Walker discover that the sale was for S'.ix.OtM) 
and not for $K(),(HM)? That was the fraud for which they would 
lie entitled to relief, t'ntil they had knowledge of that fraudulent 
act they cannot be held to have elected to confirm the sale. The 
onus of shewing affirmation after full knowledge of this fact was 
on the defendants. In my opinion they have failed to satisfy 
this onus, (iadsden did not know of it until some time in 1911. 
Walker said he did not know yet that Bennetto hail been paid 
SlS.tHMI as a secret profit. He said he understood it had been 
voted to him by the directors. When he signed a release of all 
claims he said he knew Bennetto had no right to retain this money, 
hut that is quite consistent with his statement that it had been 
voted by the directors. It by no means establishes that it had 
been obtained fraudulently. On this point I am therefore of 
‘•pinion that the evidence fails to shew that either Walker or 
(iadsden had elected to affirm the transaction with knowledge 
of the fraud.

As. however, I have decided the main point in favour of the 
defendants, there will lie a verdict for them upon the issue with 
costs

MAN.

k. n.
1912

(lAI)SIM x

Mathers, C.J,

./udgtncnl for defendants.
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ALTA. MARGOLIS v BIRNIE.
8. C
1912

Alberta Supreme Court. Trial before Stuart. ./. June 4, 1912.
1. Principal ami au nt (8 II A—8)—Ai.fnt'h avtiioriiy to mi i i i.wh

—(*< INSTRUCTION OF LETTERS—RfvihATHIV
An agent is not clothed with authority to make a liimling agnsii nt 

for the of land, hv letters from his principal. in «'fleet «*1 .-it mg
his prive and tenue of payment, and that lie would refer all impiii ir« 
concerning the land to the agent, and direeling that tin- tier. - i , 
]>a|iere, upon a purchaser being found, lie sent him for execution, mil 
that he would voine at any time if wanted. where subsequently m,| 
Is*fore any sale was made by the agent, the principal wrote the nt
not to do anything until his arrival.

2. Principal anh aoext (8 I D—2.»)—Ratification of a<«fnt*h cnai tiior.
IZFII AGREEMENT FOR HALF OF LAND.

An agent's unauthorized agrmnent for tla* sale of land ean In- 
rat i lied by his principal only by his unequivocal and definite a*«cM t-. 
the transaction.

3. Evidence <8 II El—142u)—Prfmi mptiox ah to ahhfnt by prim iiml
to unauthorized half iiy aufnt — Repudiation of aoint's 
authority.

Assent by a principal to an unauthorized agreement for the -..U- 
of land made by his agent, is not shewn where the former continuai!) 
repudiated the agent's act. although he nt one time said be wmiM 
sign the agreement, but immediately afterward refused to do so. ami 
refused to accept tbe money paid by the purchaser on the agns-m.-nt 
to the agent.

4. Principal and aufnt «9 I D — 20)—What constitutes — Minina
MONEY DUE PRINCIPAL—RETURNING OF AMOUNT PAID AH DEPOSIT.

Ratification of an agent's unauthorized agreement for tbe >a! of 
land lines not arise from tin* fact that the stun paid the agent In 
the purchaser was. without the principal’s knowledge, inelu.k-.l in 
the amount of a cheque given the principal by the agent for money 
actually due from him, which sum the former returned to the pm 
chaser's agent as soon as he learned of its inclusion in the eheqn.

\ Hunter v. Varier. 7 M. A W. 322; Itmcrr v. Spa now. 7 R. A (.'. 
310; "The Itonita,” 30 LI. Ad in. 14."», referred to.]

Statement Action by the purchaser for specific performance of an agree­
ment for sale of land.

The action was dismissed.
(i. II. Hons and T. M. Tweedic, for the plaintiffs.
A. II. Clarke, K.C., and A. E. Millican, for the defendant.

Stuart, .1.:—Prior to June, 1010, Mathews had been ait ins 
as Birnie's agent in collecting rents due to the latter; ami. on 
Birnie's leaving about that time for Knglund, where his family 
were and where he resided part of the time, Birnie, meeting 
Mathews in the street near the property in here, and,
having some conversation about other matters, told Mutliew*. 
according to the statement of Mathews, that he wished hr 
Mathews, would sell “that pro]MirtyM for him, and pointai 
towards the projicrty in question. No price or terms were mdn- 
tioned; and, of course, it is not and cannot lie contended 
this was sufficient to give Mathews authority to contraet n

6869
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Birnie’s behalf. Some months later, about the 1st December, 
1910, Mathews wrote to Birnie a letter, not produced, in which 
Mathews told of an offer he had got and asked Birnie his price. 
Birnie wrote a letter in reply dated the 13th Decemlier, only 
the first page of which, unsigned, is produced. In this Birnie 
said (I quote his own spelling): “1 want $7000.00 that is wat 
I wonted last you of cors you can get nior you can get mor." 
This ends the page produced. There is a dispute as to what 
was stated in the rest of the letter. According to Mat hews, 
nothing further was said referring to the property. Birnie states 
that he said further that he wanted $7,500 clear, and gave terms, 
and told him to send the papers to him, which, if right, he would 
sign. Later on, about the first of the year, Mathews wrote again, 
telling Birnie that he had been offered $7,500, but that lie wanted 
$8,000. This letter was not produced. Birnie replied in a letter 
of the 20th January, 1911, in which, after referring to some other 
matters, he said: “I don’t blame you for wanting $8,000.00 
that prope stick out you will get it yet. Now one as rote to 
me from Calgary yet. I will till them to go to you. 1 got the 
8500.00 all rite thanks. If I am wanted for any Biness 1 will 
come when you say so. I am thing of sterling March.”

This is all the correspondence from Birnie which is produced. 
In my opinion, this is not sufficient to constitute Mathews Birnie’s 
agent with authority to sign a binding contract on Birnie’s be­
half. Proof to establish an agency to sell real estate and to 
hind the vendor by a contract must, I think, be “clear, certain, 
and explicit,” to quote the words used in Clark and Styles, Law 
of Agency, p. Kill. Nothing more was given by the conversation 
and the correspondence than authority to find a purchaser. The 
expression in tin* letter of the 26th January about sending pos­
sible inquirers to Mathews, does not necessarily mean anything 
more than that he. Birnie, would insist on dealing with possible 
purchasers through Mathews; it determines nothing as to the 
extent of Mathews’s authority. This is in itself sufficient to 
determine the first point against the plaintiffs. Mathews, how­
ever. stated that he had got a letter from Birnie. to which his 
own letter of uncertain date, but. according to Birnie. coming 
in an envelope stamped at Calgary on the 28th February, was 
a reply, in which Birnie had asked if he. Mathews, wanted any­
thing brought out from Fnglaml. lie said that this letter from 
Birnie contained no reference whatever to the property in ques­
tion. Birnie. on the other hand, swore that it contained a specific 
direction to Mathews not to do anything until lie. Birnie. came 
out; and this is corroborated by the evidence of the defendant's 
wife and daughter, by affidavit only, but admitted by consent. 
in which they say they saw this letter, and that it contained 
what the defendant says it did. In these circumstances, it is 
(|uite impossible for me to find that Mathews ever was given 

i authority to make a binding contract on Birnie’s behalf. The
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upon th«* second point is much mon* difficult to deter­
mine. The agreement with the plaintiffs was signed by Mathew* 
on the 9th March, and provided for a purchase-price of Sn.imhi 
of which $200 was expressed to have been, and was in fact, paid 
to Mathews at the time, and of which $1,800 was to be paid on 
or before the 20th April, 1911, when, as stipulated in the document, 
a formal agreement was to be drawn up and signed by Birnii. 
The balance was to be paid in two instalments of $3,000 r.ul 
in one and two years at 8 per cent.

Birnie arrived in Calgary on the 31st March. There B. un­
fortunately. much contradictory evidence1 about what took plan 
between Birnie and V s and between Birnie and the plain­
tiffs between that date and the 20th April. A number of interview* 
wore referred to. but the exact dates could not be given except in 
the case of the first and second. Birnie and Mathews met on tin- 
day of Birnie’» return. Birnie says the subject of the sale wa< 
not referred to at all. It looks strange on the face» of it that 
Mathews would not mention so important a matter at the wr\ 
first. On the other hand, if Birnie’s story is true, that he hail 
forbidden any further dealings till he came out, then it i> not 
to be wondered at that Mathews would be reluctant to refer to 
his breach of instructions. Mathews says he told Birnie about 
the sale* at this first interview, and that Birnie, while expressing 
disappointment that only $200 cash had been received, sail 
that he would sign the agreement.

Mathews also says that at a ier of interviews between 
that time and the 20th April Birnie said he would sign it. hut 
that he would then turn round and say he wouldn't, “lie was 
like the wind; first he would say he would sign, and then hr 
would say he wouldn’t.” Rudnick, one of the plaintiffs, also 
says that Birnie and he met in the street about the lltli April 
that he had told Birnie then that they were ready to pay the 
$1,800; that Birnie had said that he had been waiting for them 
the day before in Mr. Nichols's office (where the agreement 
was), but that, anyway, “he would sign.” Rudnick also sail! 
that, about the 20th April, he had met Birnie in the Merchants 
Bank, and had " red him or offered to give him the si.silO 
and that Birnie1 had then made an appointment to meet him 
in Nichols’s office later in the day.

The meeting in Nichols’s office did take place, but the occur­
rences there are not very material for my present purpo- l>e- 
cause it is admitted that Birnie then refused to carry out the 
agreement. Birnie states that Mathews, at the second, not tin- 
first, interview between them, told him of the sale; that lie then 
protested vigorously against what Mathews hail done; that he 
referred to the letter he had sent forbidding any dealings until 
his arrival; that he never at any time said, either to Mathews 
or Rudnick, that he would sign except on condition that his
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letters were produced and it was shewn to him that he was wrong 
as to their contents.

In my opinion, it is not possible to find any ratification upon 
this evidence, at least taken by itself. Kveil assuming that 
Birnie did, on some one occasion, say to Mathews, "I will sign the 
agreement,” without attaching the condition upon which he said 
he insisted, it is clear from Mathews’s evidence that lie wavered 
continually, and that, even at the first interview, he did express 
dissatisfaction of some kind.

In so far as the evidence of Mathews is concerned, I find it 
impossible to conclude with sufficient certainty that Birnie ever 
did definitely and unequivocally assent to the transaction. It 
must be remembered that Birnie knew that lie had written cer­
tain letters; that these letters were not all produced to him; 
and it is not a matter of surprise if he did at one moment give 
some indication of assent, possibly and even probably because 
the exact contents of his letters may not have been clear to him, 
and yet at another moment, in a feeling of confidence that Ik* 
had not given the authority claimed, may have expressed dis­
sent. It must Ih* remembered also that even Mathews went 
so far, at one point in his evidence, as to say that it was agreed 
between him and the plaintiffs that Birnie should not be bound 
until he signed the agreement.

Mathews rather modified this when it> significance was sug­
gested to him, but, in any case, both at this point and on several 
others, he made one statement at one moment as to what had 
occurred and then modified or changed his evidence. For this 
reason, I cannot say that, in the face of Bimie's denials, I am 
able to accept the evidence of Mathews as against Bimie’s. F veil 
if Birnie did say to Mathews at one moment. “I will sign," yet 
if. very shortly afterwards, as Mathews states, lie withdrew 
his assent, I do not think I should find, upon such evidence, 
that Birnie ever gave a definite, unqualified and unequivocal 
assent to the transaction.

With regard to the evidence of Kudnick as to what occurred 
in the bank, this is also denied by Birnie; and, if Birnie had 
really intended on that occasion to assent to and confirm the 
transaction, I can see no reason why lie did not then and there 
take the money that was offered to him.

The very fact that he refused to take it indicates, to my 
mind, that he was not then intending to assent to the contract, 
and furnishes a very good reason for hesitating to accept Hud- 
nick’s evidence as sufficient, in the face of Bimie's denial, to 
justify me in finding as a fact a definite and unqualified ratifica­
tion of what Mathews had done.

There remains, however, another very serious piece of evi­
dence to be considered. Mathews had been collecting rents for 
Birnie. and had deposited the money in the bank in his own
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name. On some occasion during the three weeks from the 31st 
March to the 20th April, Mathews met Birnie in the street ami 
gave him a cheque for 8500. Mathews says that he then told 
Birnie that the 8200 received from the plaintiffs was included 
in that cheque, and that he had told him this in answer to a direct 
question by Birnie. Birnie again contradicts Mathews hen 
and says that he asked Mathews if the money was “all mini ; 
that Mathews said it was, but that the $200 was not referred to 
at all. A witness, Mrs. Elizabeth Tomlinson, says she was preMiit 
and heard the conversation just as Birnie stated it. Mathew- 
adi lits that Tomlinson was present during part of the interview, 
but says that she was not there when Birnie asked the quotioii 
to which he replied. Now, without saying definitely that 1 
disbelieve Mathews, I must again bear in mind his self-con­
tradictions which 1 referred to before, and also this other impor­
tant fact that two independent witnesses, Mr. and Mrs. Camp­
bell, swore that Mathews had told them on separate occasions 
that he had sold the lots for $9,000.

There was nothing in their der^"nour or position to east 
doubt upon their integrity, and y< I Mathews states that In 
never said any such thing. lie is lien* contradicted upon a 
very material matter by two independent witnesses. In tin- 
face of this, I do not feel justified in finding as a fact that Birnie 
received the money knowing it to be the plaintiffs' moncx. Then 
is also something peculiar about the method which Mathew» 
took to pay the $200 to Birnie. He could very well have drawn 
a separate cheque for the amount and specified upon its Ian 
what it was for. Instead of doing so, he mixed it with other 
money undoubtedly due to Birnie, and allowed the matter to 
rest upon his mere verbal statement. Birnie says, and it wa- 
not contradicted, that a day or so afterwards Mathews gave 
him another cheque for $100 on the same account, viz., rem­

it is obvious, therefore, that, when the $509 cheque wa- 
given, the whole sum of $509 xvas due to Birnie in any cti-e 
Birnie was, therefore, placed in an equivocal position. Mathews 
owed him more than $509. He may very well have wanted the 
money that was due him. As far as Mathews is concerned, it 
appears very much as if, knowing that Birnie was hesitating 
about approval of the deal, he sought to compromise him In- 
get ting the $200 slipped into his possession by a trick. I do 
not say that this is in fact the case, but the circumstance- are 
such as to raise that suspicion in my mind. I doubt very much 
whether a separate cheque for $200, marked, as I have indi­
cated, upon its face as coming from the plaintiffs as part <>f the 
purchase-price, would have been accepted by Birnie.

The cases where the receipt of part of the purchase-mom) 
has been held to constitute ratification—Hunter v. I’urhr, 7 
M. A- W. 322; lirewer v. Sparrow, 7 B. <V (\ 310; Tin “HaniUi
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3(1 L.J. Adm. 145 have all been eases where the money was 
knowingly received as such and without being mixed with other 
accounts. It is true that Birnie, when, according to hi< own 
story, he discovered that he had the $200 that had come from 
the plaintiffs, did not return it to them, but left it with Nichols. 
In the circumstances, I think this was sufficient. 1 have held 
that Mathews never was authorised to make a contract on Mirnie's 
helialf. He was, therefore, never authorised to employ Nichol­
as Mirnie's solicitor in respect to this transaction. Certainly 
Birnie never treated him as such. On the other hand, Nichols, 
on some one's instruction, drew up a formal contract in duplicate 
for Birnie to sign. The plaintiffs left a marked cheque with 
Nichols, after signing the agreements themselves and leaving 
them also with him.

This, I think, constituted Nichols their solicitor and agent : 
and Birnie, knowing this, was, 1 think, justified in treating him 
as such and leaving the $200 with him. The case is one of much 
difficulty; but, as it is quite clear that Mathews did not have 
authority to bind Birnie in the first instance, I think the plain­
tiffs should have recognised that, and, when they saw, as they 
must have seen, that Birnie was not very eager to ratify what 
had been done, they should have been content to meet him as 
if nothing had been agreed upon by him and to treat with him 
(k nom. It is, of course, often possible to infer ratification from 
definite and unequivocal acts; but, where it is sought to prove 
it by reference to street conversations, where the testimony as 
to these is so conflicting as it is here, and where even the affirma­
tive testimony shews so much vacillation on the defendant's 
part. I do not think it is a case in which the Court should be too 
ready to find facts which would result in a decree for spécifié 
performance.

The action will be dismissed with costs.
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WENER v. RUBIN QUE
V1" I" ' 1'ourt of King's Iteneh ( \ piii'il side). \ relui min unit, C./

Trrnholme, Cross. Carroll ami Henni*. .1.1. \iuil 20. 1012. ^ 9*

I. KvtllkXVK I 5 II It—1101—lll'RDKV ot PHI HIS—(titillais ACCOMIIIM. 1>|
SXMI'I.S—DkSSVTIVS ql'AIITY os WORK.

The burden of proof re-ts upon the defendant in nil net ion t" 
rwovr for making a manlier of -nits of clothing, to e-tnldi-li th«. 
truth of an iitliriiiutivc counterclaim that the suits were not made 
according to a designated -ample, as required by the contract, as well 
a- to -hew the defective quality of the workmanship of the suit-.

Appeal from the judgment of the Superior Court. (Jreeit- s’»tement 
shields. .1,. rendered on April 5. 1911. maintaining the plaintiff's 
aefititi for $(>fi2.70 for the price of work done.
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The appeal was dismissed.
.1. Win Inn. Mar<fol<$( and Brill, for appellant.
Audi's, DcLorimivr, Godin and DtLorimicr, for respond.-at. 
Montreal, April 29. 1012. The judgment of the Court was 

delivered l>v

Cross, J. : The appellant is a dealer in ready-made clothes 
The respondent (plaintiff) is a jobbing tailor.

The controversy relates to 2S2 suits of men’s clothes u.nl.- 
hy the respondent out of cloth supplied by the appellant. -Imlg- 
meiit went against the appellant in the Superior Court for 
$662.70 for the respondent’s work in making the suits at $2 ’> 
per suit, plus $0.00 for making three other suits which arc not 
now in question.

The appellant’s defence was that the suits were to have ix-un 
made according to samples, but they were not so made and. be­
sides, were so badly made that they were worthless. Tin- res­
pondent denied that lie agreed to make the suits according to 
sample, and answered that the suits were well made, “de valeur 
ordinaire et suivant les habitudes et l’usage de ce comm--ne." 
and had been received and accepted by the appellant.

As the appellant pleaded affirmatively, the burden rested 
upon him of proving both the agreement to make according t 
sample and the defective character of the work. On both points 
the testimony is contradictory. The plaintiff in his testimony 
denied that lie was to work to sample, but asserted that the > I.ini 
suits were to serve as models for the shape. On the other linml. 
the appellant testified that the respondent brought him a sample 
of a suit which he was willing to make at $2.38 per sui\ and 
that he (appellant) said : “I will give you the work on condition 
that the goods are made up according to the samples," ami In* 
produced in Court a suit which he said was the sample so hr.night 
to him. The appellant’s manager, Pels, corroborated this t#->ti 
mony, and asserted that he instructed the respondent to mak.- 
the suits according to the sample.

The learned Judge of the Superior Court, nevertheless, con­
cluded that it had not been proved that the suits were to have 
been made according to sample. The witness Pels admitted that 
he gave the instructions by letter. The letter was produced at 
the trial and is as follows :—

Montreal, April '1<*.
Correct-Fit Clothing Co.,

242 Main St..
City,

Sira,—As per enclosed liât we are sending you by our -.trier, 1.1 
pieces cloth which will make 310 suits or more. Kindly follow inutrur- 
lions given for each piece of cloth and make sizes of pants at p.-r 
enclosed list.

5 D.L.B.]
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Most of our cloth arc «ponged. hut tho«e that arc not «ponged, have 
them sponged yourself. We trust you will give us early delivery of 
them as this is only n trial order.

Kindly rush those three good hluc suits that wo gave to Mr. Ruhin 
to make. As soon ns von will bring those three suits, and if they are 
satisfactory, we will send von a good lot of the goods suits to lie made.

We would like you to make a sample coat of every piece of . loth 
for delivery by Monday ns we need them for samples. The sizes of 
the samples we want are 8, 9, 40.

Yours truly,
The Montreal Waterproof Clothing Co.

S. Z. Fel*.
Dirt. S. Z. F. Enclosure.

VUE.
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It will hr observed that in this letter there is mention of 
instructions enclosed for each piece of cloth and of a list of sizes, 
hut no mention of a sample having heen previously submitted.

A further material circumstance is that the appellant had in 
his service an employee called a “passer,” whose special busi­
ness it was to examine and either reject or “pass” goods when 
tendered, hut, though this “passer” was examined as a witness, 
he said nothing about having compared the suits with the 
sample, hut said, on the contrary, that he saw no sample at all. 
He further testified that after he hail examined some «if the 
suits he found them unsatisfactory, reported the fact to the 
manager, tluit the manager said he would see the appellant 
about it, and that the appellant said he would send for the 
respondent, “and he will have to fix them up.” He added that 
lie diil not know how many of the suits he had examined, hut 
lie thinks about half of them, and that he reported to the man­
ager. Mr. Bonn, that he had “passed” some of the suits.

Now. the plaintifT himself had already said in his testimony 
that, some ilays after he had delivered the suits, he called to see 
about settling, and that the appellant’s manager shewed him 
the suits, and said “that some little things have got to In* fixed 
up.”

We consider, upon this question of sample or no sample, that 
the Superior Court had reason to come to the conclusion at 
which it arrived and that the appellant has not shewn that that 
conclusion is erroneous.

Then, as to the real quality of the tailoring work, the appel­
lant and Fcls, his travelling agent, have testified that the tailor­
ing was so Imdly done that the suits and the cloth arc worthless. 
The appellant also brought forward a number of witnesses who 
condemned the work. A clothier named Hamilton called them 
“the worst lot of suits that I have ever seen since I have been 
in the trade;” “many of them are absolutely preposterous;” 
“they an* not worth a cent.” The witness, Blumenthal, testi­
fied that “the coat is a cheap one and not so very Imdly made.
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most horrible butchery that 1 have ever seen in my life.” M.-wr 
11 yam. another witness, testified that “the eoats should he pasM-d

Wi-xm to a certain extent, hut as to the vests and pants, thev were 
killed.”

Hum x. It appeared in the course of the testimony that these suit,
were of a cheap kind, which are commonly let out to women 
to he made up at their homes, and that not much finish or 
artistic symmetry is expected to lie manifested in the produ i

The respondent tendered, in rebuttal, the evidence of Ilmirv 
Levine and I). A. Miller. Levine’s testimony is to the effort that 
the tailoring was common women’s work or number three work, 
such as one would expect at $2.35 per suit ; that, on being shewn 
the suits by the appellant, he asked for one of size No. :!< Im 
own size) that he put on the suit and said to the appellant: 
“Look at me; don’t you think it is all right ! There was tv 
other men there at the time. It fitted me all right.”

The other witness. Miller, testified that styles change wry 
six months, that the suits are now out of date; that he examined 
them by picking out a suit here and there from the pile aini 
that “they seemed to he all right.”. It appears that the cloth 
was cut in the establishment of this witness and he testified that 
he looked them over before delivery.

If one were merely to count the witnesses who testified that 
the work was had and then count those who said it was satis­
factory at the price, it is clear that the result arrived at would 
he one unfavourable to the respondent. Sitting here in appeal, 
we have not the advantage of seeing these witnesses which tin* 
learned trial Judge had. It may he that lie saw reason to think 
that truth was on the side of the smaller number. Then1 are. 
nevertheless, certain inferences which we can draw win ii are 
of assistance in arriving at a conclusion.

It has already been pointed out that the witness. Bciv.witch, 
whose particular business it was to inspect the suits when de­
livered hv the respondent, was quite unprepared to so y how 
many or what percentage of the suits were fit to lie accepted 
and how many were not fit, though he thought that In had in­
spected half of them and had passed some of them. It has aho 
been pointed out that he testified that he referred the matter to 
the manager and that afterwards the appellant himself stated 
that the respondent would have to rectify some of his wrk. "ii 
these points corroborating to some extent the testimony of tl 
respondent. Then again there is the significant fact that ih 
manager. Bonn, to whose decision Bercovitch was apparently 
ready to defer, was not brought forward as a witness and n«* 
reason was given why he was not examined. It thus appeal' that 
the man in the appellant’s service, whose duty it was t<* examine
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and inspect the suits and to decide whether they had been ac­
ceptably made or not, did not definitely reject them and is far 
from joining in the sweeping condemnation of the work pro­
nounced by some other witnesses, and that the manager, who was 
in a position of still greater authority, has given no testimony 
at all.

I’pon the whole it is our opinion that the appellant has not 
established that the conclusion arrived at by the Superior Court 
was wrong. The appeal is dismissed with costs exclusive of fees 
for attendance and argument.
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DELANEY v. DELANEY. N s
\oi'ii Ncolia Hupirinc Court, llilrltir, ./. Iiiijust 12. 1912.

I. 1‘oWKRN I #11—7) — AlTOINTMl vr—INSI I I M II NT KXKRCIHK OF POWER— 1912
Wills Act, It.s.N.s. 1900, i n. 139, bet. s. -----

Under n power of appointment contained in a marriage settlement Aug- I- 
or deed in trust authorizing the trustee to make the appointment 
"l\v any deed or instrument in writing duly executed or hy any last 
will and testament to lie hy her duly executed.” the power cannot lie 
validly exercised hy a document intended to o|ierate as a will and 
only prevented from operating as such hy defective execution, there 
living only one witness, and which for that reason would lie invalid 
as nn appointment under the Wills Act. lt.S.X.S, 1900, eh. 139. see. s.

Action for a declaration that a certain paper writing exe- statement 
voted by Mary Ann .Johnson in her lifetime as her last will, 
hot which was invalid for want of proper subscription hy the 
witnesses, was a 4‘deed or assignment or instrument in writing 
duly executed” under a certain marriage settlement or trust 
deed.

•/. ./. 1‘oinr, l\.(for plaintiff.
IV. IV. Walsh, for defendant.

Ritciiie, J. : The question for my opinion under the origi- ,’it‘'hlv' '• 
lotting summons issued in this action is as to whether or not 
Mary Ann Johnson made a valid appointment under an in­
denture dated the 28th of July, 187(i, and made between the said 
Mary Ann Johnson, then Mary Ann Healey, of the one part, 
and Joseph Johnson. Kdward Delaney and William Delaney 
of tin- second and third parts.

The words of the indenture under which the question arises 
arc as follows :—

Ami in further trust In transfer, eunvey and assign and pay over all 
•mh reil estate and personal properly, lands, houses, and personal 
chattels as aforesaid and all property of whatever nature to which 
the «aid Mary Ann Healey is or may liecoiue entitled, to such person 
or persons and in such manner and in such shares as she the said 
Wiry Ann Healey notwithstanding her coverture «lull hy any deed or
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instrument in writing duly executed or by any last will and teatnment 
to Ih> by her duly executed notwithstanding her coverture shall direct 
and appoint.

Provision is then made for the case of non-appointment. The 
document relied on as an appointment fails as a will because it 
is not executed in accordance with the statute, there being only 
one witness. The document in cpiestion is an instrument in 
writing but the first question which presents itself to me for 
consideration is as to whether or not it is as “writing in the 
nature of a will.” If it is I must hold that it is not a valid 
appointment in view of the provisions of the Wills Act. Sc. > 
of that Act provides as follows:—

No appointment made by will in exercise of any power shall 1* 
valid unless the same is executed in manner hereinbefore requin-,I: 
and every will executed in manner hereinbefore required shall. «'• far 
as respects the execution and attestation thereof, Is* a valid execution 
of a power of appointment by will, notwithstanding it has been ex 
presslv required that a will made in exercise of such power shall I* 
executed with some additional or other form of execution „r 
solemnity.

It is clear that this document is not executed in the manner 
required by the statute, there being only one witness. Section - 
of the Act provides as follows:—

The expression will includes a codicil and an appointment b\ will 
or by writing in the nature of a will in exercise of a power and :d- 
a disposition by will and testament or devise of the custody an*! 
tuition of any child and any other testamentary disposition.

I hold the document to be a writing in the nature of a will.
I think it is impossible to hold otherwise. It was to be
a will. This is obvious on its face. It has all the characteristics 
of a will and is only prevented from x as such by
defective execution. The statutory definition in section 2 • »f the 
Wills Act I think settles the question, just as the correspond nu 
section in the English Act settled the question in In n liani'H. 
Dams v. Ixer, [1908] 1 Ch.D. 402.

Mr. Power admitted that his plient was not of the fav, ired 
class who arc entitled to aid in equity, and, apart from vik 
I do not think that equity could in any case nullify the express 
words of the statute. The validity of an appointment by will, 
or by writing in the nature of a will, as far as regards execution, 
wholly depends upon the statute. Holding the view expressed 
in this judgment it is not necessary for me to deal with the other 
legal question raised at the hearing.

I answer the first question in the originating summons in the 
negative.

Costs will be paid out of the fund.
Déclarai ion accord <nahi

4610
3278
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CHAMBERS ELECTRIC L. and P. CO. v. CROWE. N. S.

A ora Scotia Supreme Court. Meagher, lluusclt ami Ih gxilalc, ,1.1. S. C.
March 12, 11112. 1012

1. Tim: (8 1— 71— Computation—Ixsvkfiukxt jury notick—Words “at
l.KAHT.” "t'LKAR HAYS.'’

In the County Court Act. R.S.X.K. 1900. eh. 15(1, sec. 57. prescrib­
ing that a notice requiring issues to lie tried by a jury must Ik- given 
"ni least fifteen days before the first day of the sit lings.'* the words 
"it least'* must Is- given the same construction as the words “clear 
days" and that a notice given on the 23rd October for the sittings be­
ginning on November 7th is insuilicient.

[McQueen V. Jackson, [1903] 2 K.H. 103, referred to. |
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Appeal from the judgment of Chipninn, County Court Judge, 
striking out a jury notice on the ground that it was given too 
late. The notice was given Oetober 2drd, 1911, for a ease to be 
tried November 7th, 1911.

The appeal was dismissed.

7/. Mt Uish, K.C., in support of appeal. The County Court 
Act, R.S.N.S. 1900, cli. 156, see. 57, suh-see. 2, requires a jury 
notice to he given “at least fifteen days before the first day of 
the sittings at which the issues are to he tried.” Under the 
Judicature Act, O. 60, r. 5, unless the days mentioned are “clear 
days” you are to exclude the first and include the last. The 
practice and procedure of the Supreme Court apply to the 
County Court, R.S.N.S. 1900, eh. 156, see. 4K (a), except where 
otherwise provided: Tin l\itiff v. Jutlgt of tin ('ountij Court for 
District Xo. 5, 42 N'.S.R. 537.

.s', l>. McLdlan, K.C., contra. The words “at least” in this 
case means the same as “clear days.” Chitty's Practice, vol. II., 
p. 1435; In re Hailiray Sleepers Co., 29 Ch.D. 204; Kncy. of 
Laws of England, vol. XIV., p. 89.

Mi llish, K.C., replied.

Russell, J. :—A notice requiring the issues to he trial hv a 
jury in the County Court was given on the 23rd October, for 
the sittings beginning on November 7th. The statute chapter 
156, see. 57. R.S.N.S. 1900, requires that the notice he given “at 
least fifteen days before the first day of the sittings.” Hy see. 
48 of the same chapter, the practice of the Supreme Court ap­
plies and hy the rules of the Judicature Act it is provided, 0. 60, 
r 8, that in any ease in which any particular number of days 
not expressed to he clear days is prescribed the same shall he 
reckoned exclusively of the first day and inclusively of tin- last 
day.

*t is too late to argue that clear days are not expressed in 
the statute and therefore this rule of the Supreme Court should 
apply.

35—5 D.L.R.

Stutement

Argument

iccoril nghj.
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Act is the same as rule 171 11.T. IS.Vt, and vet, under that rule, 
it was held that where an net was required by statute to In- Im,.

Cll XMltKRM 
!.. a' IVVo.

no many «lays “at. least” before a given event the time must In* 
reckoned exclusively of both «lays.

In other words tin» term ‘‘at least” was equivalent l• • tin-

1
use of the term ‘‘clear days,”

To tlu» satin» elîeet, as 1 read tin* case, is Mcljuicn v. ./</. /,
Bum#, J. 11!MKI| 2 lx.It Hid.

Then* were not fifteen clear days between the 23rd of ( h*tu 
her and the 7th of Xovemlter, and the notice was therefore t**.. 
late.

Mkauiikk, el., read an opinion to the satin» effect, ltoMing 
that the ease was governed by English authority which t!i 
Court was bound to respeet.

Dry «tile. J. DtiYsn.xi.E, el., concurred.
A pinal disinissi -/.

ALTA. EVANS v. EVANS.

S.C.
1912

Albrilii Nii/tri ntr Court, Walah, ./., in i'ham hern. 1 iiynxl 17, 1

1. Stay ok PtmcmuxtiM ($ 1—1.1)—Non -caymkxt ok costs ok musa
Aug. 17.

An action will not lie stayed by the Court merely on the ground ilu 
the costs of another action lad ween the name parties awarded i_- on. 
t he* present plaint ill had not Insmi paid, unless the prior action u.i. Cr 
the same cause* or for a canne of action substantially the an me

2. DlMMIHHAI. ANII IHSCOXTIXUANCB (fil—41—OrroBTUNITY TO fit-HH1I 
NOTWITIIHTANDINU DKKAl 1 T.

The Court will hesitate to dismiss au action for want of pro-*■* nti»n 
although the plaint ill" is in default in not proceeding with 11> iuw 
within the time limited hy rules of Court, if the action is not a fri» 
ohm* one and the plaintilf evince* a desire to proceed to trial.

1. Stay ok i'kockkoinuh (fill—II)—Lawk ok oxi: ykah witiioi i sru» ix

Even if marginal rule 97.1 «if the English .Indienturc rut* - is in 
force in Allierta. a plaint ilf who has not taken a step in tli .in-' 
for a tear ami who hy that rule of Court is mpiiml to give a month'* 
notice if lie desire* to proceed, i* not subject to have In- a turn 
entirely stayed on the defendant's motion; the remedy of tli latter 
is to apply to *et aside the proceeding next taken hy the plaintiff.

| As to Eng. marginal rule 973, *«*e Wcbnlrr v. .1 Iyer, Il Q.It. 1 >. Jill; 
IIoii/xfon v. It’wnlall, 7H E.T. do. 11.1; Taylor v. /f«>«. its |..'l J *.l 1

Statement Motion on behalf of defendant to stay proceedings in the 
net ion as an abuse of the provins of the Court, or in the alterna­
tive to stay the aetion until the eosts of two other net ions h.'tween 
the same parties awarded against the plaintiff should he paid by 
him or until security for <»osts should lie given in this action.

The defendant also moved to dismiss the present action ou 
the ground of want of prosecution alleging that no step in the 
cause had liven taken within one year past.
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C. A. Grant, in support of the motion. ALTA.
A. Dill,son, for plaintiff, eontrn. ^7

Walsii, J.:—The evidence as to the non-payment of all of ,!l12
the eosts in the net ion brought hy the present defendant against Kvans

the present plaintiff is eonflieting. Mr. <!rant's affidavit shews »'• 
a balance unpaid in respect of them, while the plaintiff's affidavit l,VAVH'
alleges a settlement of the same in full, a statement of which w«i*h, j.
there is some corroboration in the affidavits of K. It. Williams,
II. II. Robertson, and W. It. Kvans. Mr. tirant's statement as to 
the non-payment of the costs in the other action is undisputed; 
hat the only statement that he makes is. that “the eosts of the 
action have never been paid hy the plaintiff."

There is nothing to shew that they were ever taxed ; and, of 
course, until taxation the plaintiff could not be compelled to 
pay. Apart, however, from these considerations, I know of no 
authority for staying an action for non-payment of the eosts 
of another action between the same parties, unless such action 
is for the same or substantially the same cause of action as the 
former. Such is not the ease here. It is true that some of the 
same horses that were the subject-matter of the former suits are 
part of the subject-matter of this action. The other actions, 
however, were to determine the ownership of the horses, while 
the present litigation is over the defendant's liability for their 
feed and keep. Kven if the non-payment of the costs of the 
earlier actions was admitted, I do not think that I could on that 
account stay this action. That part of the motion must, there­
fore. he dismissed.

The application for security for eosts is, I suppose, based 
upon the general grounds taken in the summons which I have 
set out above. The non-payment of the costs of the other actions 
is not a ground for ordering security in this. There is not the 
slightest proof of the allegation that the plaintiff is insolvent. 
Kven if lie was admittedly so, he could not be ordered in such an 
action as this to furnish security for the defendant's eosts.

In some jurisdictions security is ordered on this ground, if 
the plaintiff is not prosecuting the action in good faith on his
own ;....mint, but is really carrying it on for the benefit of some
one else. Hut that is not the ease here.

There is no evidence upon which to found the assertion that 
th.- action is a frivolous one and that it is an abuse of the process 
of the Court. The last ground, the lapse of a year without the 
taking of a step, of course cannot apply to the application for 
Keciirity. I cannot on any of these grounds or upon this material 
compel the plaintiff to secure to the defendant the payment of 
her costs.

I'he application to dismiss for want of prosecution rests, 
however, upon a better foundation. The statement of defence

* ?

; •*% v

LL
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was delivered on the 9th February, 1911, and nothing mon was 
done until the 20th April, 1912, when the plaintiff took out a 
subpoena and appointment for tin* examination of the defendant 
for discovery. lie gives as a reason for this delay the fact that 
tin* appeal to the Supreme Court of Canada in the defendant's 
action against the plaintiff, which is above referred to. was 
disposed of only lately, and that he was not entitled to proceed 
with this action until the final disposition of the other cas.

He certainly was entitled to proceed, but it may have been 
inadvisable for him to do so, and I understood on the argument 
that it was in February, 1912, that final judgment was «riven 
in the other ease. A further reason for the delay is given in tin- 
fact that a number of documents were being procured in Wfiles, 
without which he could not safely go to trial. He certainly 
shewed by the issue of the suhpivna and appointment in April 
last that he was then preparing to go ahead, while the defendant 

yed an intention of preventing him, for the summons 
which I am now disposing of was taken out on the 22nd April, 
and it contained a stay of proceedings until the disposition of 
this application. As a result, nothing has been done in the cue 
since then.

Whose fault it is that nearly four months have elapsed W 

tween the issue of the summons and its argument, 1 do no! 
know, nor tiu I suppose that it is material. The Courts have 
always shewn an unwillingness to dismiss an action, which \> 

not plainly frivolous, for want of prosecution, if any reasonable 
excuse for the delay in getting to trial is shewn, and the plaintiff 
evinces a desire to proceed with it. It has sometimes been sug­
gested that such a motion should not be made until an intimation 
has been given the plaintiff's solicitor that, unless In- pro­
ceeded, it would be made. That course was not taken lier.-, hut 
rather the opposite ; for, as soon as the plaintiff shewed sign* of 
waking up from his long sleep of fifteen months, the defendant 
promptly tried to put him to sleep again by taking out this 
summons, which has resulted in nearly four more month# of 
slumber.

The plaintiff may set this action down for trial at the next 
sittings at Edmonton. If he does not do so, his action will stand 
dismissed with costs.

The ground taken by the plaintiff is his summons 
“that the plaintiff was not entitled to proceed with the action 
without an order of the Court, as no step had Ihyii 
taken for more than one year,” is meant, as Mr. Grant stated 
on the argument, to come under Marginal Rule 97 ! of the 
English practice, which provides that “in any cause or matter 
in which there has been no proceeding for one year from the last 
proceeding, the party who desires to proceed shall give a month's

notice to tl 
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notice to the other party of his intention to proceed. A summons ALTA,
on which no order has been made shall not, hut notice of trial, ^7
although countermanded, shall, he deemed a proceeding within
this rule.” Without stopping to consider whether or not this ----
rule is in force here, although I fancy that it is, I merely repeat Evaxs
what I said on the argument. I do not see how an order can he Kv.ws.
made under it staying this action. —

The rule itself does not stay all proceedings until the notice #Uh',‘ 
lias been given ; and it is, therefore, no authority for a stay of 
the entire action. It automatically stays the proceedings which 
it prohibits, and no order from me is necessary to implement it.
If the plaintiff takes some step in disregard of this rule, I sup­
pose that it would he set aside or proceedings under it stayed, 
if the rule governs our practice.

1 am not asked to stay or set aside some step taken in viola­
tion of this rule, hut to tie up the whole action liecause the de­
fendant says that the can do nothing more under it
without giving the month's notice. This 1 cannot do. The re­
sult is, that the defendant’s summons is diseharged except the 
portion of it asking for the dismissal of the action for want of 
prosecution, in which the order will la* as above indicated. The 
defendant is entitled to issue the order. As each party has suc­
ceeded in part, and neither partv is entirely free from hlame 
for the conditions which have brought about this application, the 
costs of it will be in the cause.

Orth r accordinyhj.

FISHER AND SON, Limited v. DOOLITTLE AND WILCOX, Limited. ONT.

Ont h i in Court nf t /»/>#«/. Vo**. C./.O. tSnrrmr. Marla rm, Mrrntith, uml ,, » 
Mngrr, JJ. |. Junr H, 1012. jjj,'

I. IsJIMTIOX (I I F AS) Pol.I.ITlOX UK Mil l. POXtl—DlMMXU HKIIRIH— ——
D am auks. .lune 8.

Not only will damage* lie awarded for pent injuries, hut an injune- 
tion will lie granted to restrain the defendant from dumping dehri* 
from a ipiarrv upon a steep declivity on land owned hy or under hi* 
control, from which earth wa* wa*hed into a mill pond owned hy the 
plaint iff. which not only fouled the water* thereof hut threatened a*
*•-11 to till the pond il*elf. notwithstanding it did not ap|iear that the 
plaintiff had title, either hy deed or right of po**e**ion. to the hank 
"f the |Mind at the place where *ueh dehri* washed into it.

Appeal by the defendants and cross-appeal hy the plaintitTs Statement 
from the judgment of Britton, .1., 2 O.W.N. 259.

The judgment below was varied.
E. I). Armour, K.C., and T. C. Ilnshtl. K.C.. for the defen­

dant*.
<»'. L’lHch SlauHton, K.(\, for the plaint iff

16
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Fihiikk & 
Son, Ltd.

Doolittle Sl 
Wilcox, Ltd.

Gsrrow, J.A.

0arrow, J.A. :—The plaintiffs own a paper mill at the town 
of Dumlas, which has been established and in use for many 
years. The water used in the mill is derived from a at ream 
flowing down through a ravine southerly across the tracks ,,f 
the defendants the Grand Trunk Railway Company, the puml 
being to the north and the mill to the south of such tracks

The defendants Doolittle and Wilcox Limited own land upon 
the table-land above the ravine, upon which they carried on 
quarrying operations. And, desiring a dumping ground for tin- 
surface and other débris accruing from such operations, obtain 
e<l a lease from the defendants the Grand Trunk Railway Com­
pany of land which extends from the east bank of the pond up­
wards towards the table-land belonging to the other defendants 
with the right to dump such debris upon it. And this débris, 
which consists largely of clay and sand, it is said by the plain 
tiffs, is falling or being carried down the declivity into the pond, 
affecting and fouling the water, and threatening the integrity 
of the pond itself, which, it is said, is being slowly tilled up 
thereby.

The plaintiffs claim to be the owners of the east bank, either 
by paper title or by length of possession, and, in any event, that 
they are entitled to restrain the defendants from injuriously 
fouling or otherwise affecting the pond or its waters by means 
of such dumping.

The defendants deny the plaintiffs’ title to the lands upon 
the cast bank where the dumpings were made, and assert title 
therein in themselves, but do not deny the plaintiffs’ title to 
the mill or to the pond.

Britton, J., was of the opinion that the plaintiffs had I'.nlnl 
to prove a paper title to what he in his judgment calls the 
“gorge,” which would, I suppose, include the east haul bur 
held, upon the evidence, that the plaintiffs were in pos-s-sshm 
when the lease before-mentioned was executed, and that such 
possession was sufficient to entitle the plaintiffs to maintain the 
action for the trespasses complained of; and was evidently of 
the opinion that the defendants had also failed to establish a 
paper title ; otherwise it would have been necessary to deter­
mine the larger question which the plaintiffs raise, that their 
possession had ripened into a title under the Statute of Limita­
tions.

The learned Judge also held that, so far, the plaint ill's had 
not suffered appreciable damage from the acts of the defendants, 
but that there was a well-founded apprehension of danger re­
sulting from the dumps falling towards or into the stream, 
against which he awarded the plaintiffs the sum of #*20ii towards 
the erection of a wall to intercept such dumpings, or. in the 
alternative, a reference as to damages and an injunction re-
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straining the defendants from trespassing on the lands of which 
the plaintiffs are in possession and from dumping or depositing 
any earth, rubbish, stones, or other material upon such lands.

There was thus no adjudication upon the question of title 
to the lands on the east of the pond, either on the part of the 
plaintiffs or of the defendants, further than the declaration that 
the plaintiffs are in possession.

The defendants appeal, and claim to have proved title to 
such lands in themselves, and also contend that, no damages 
having been established, they were entitled to have the action 
dismissed.

The plaintiffs cross-appeal, and contend that the evidence 
establishes a good paper title in them ; and, failing a paper 
title, that they have proved a good title by possession ; and they 
also claim a reference as to actual damages already sustained.

The title of the plaintiffs to the mill or to the land covered 
by the water in the dam, or to the use hitherto made of such 
water, is not in dispute.

While the action from one point of view is an action of 
trespass, involving the question of title to the east hank, that is 
not its main feature, which is a complaint of what in law would 
be wrongful, whether the defendants did or did not own the east 
bank, namely, the dumping there on a steep and rocky declivity 
of large quantities of material which it was probable would 
slide down or he washed down and thus reach and injure the 
plaintiffs’ pond and his mill. If the land upon which this 
dumping was taking place was the plaintiffs', then it was tres­
pass; but, if it was not, it was at least in the nature of a nuis­
ance ; so that, in either view, the plaintiffs were entitled to 
some, if not all, of the relief granted by the learned trial Judge.

These being the circumstances as they appear to me in the 
evidence, the case does not, in my opinion, call for an adjudica­
tion upon the question of title upon either side a question, I 
may say, which has given us all much labour and anxiety in 
attempting to unravel the tangled mess created by years of care­
less and inaccurate conveyancing. The plaintiffs’ relief may 
well. 1 think, stand upon tb it which is undisputed, namely, 
their rigid to the mill and to the pond, leaving all other ques­
tions of title to he hereafter adjusted between the parties, 
peaceably I hope, or by further litigation if they are foolish.

The evidence fully, in my opinion, justifies the injunction 
which was granted. 1 also think the plaintiffs were entitled to 
something more than mere nominal damages, which sum. to 
avoid the expense of a reference, 1 would allow at the sum of 
$1<M». And this should take the place of the $200 allowed by 
Britton. J„ towards a protecting wall. And the present recov­
ery should lie without prejudice to subsequent suits for damages 
subsequently arising by reason of the acts now complained of.

ONT.

C. A. 
1012

Fihiikb A

lioourri.K A 
Wilcox, Ltd.

Oarrow, J.A.
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The plaintiffs should have their costs of the action, hut the 
parties may well he left to hear their own costs of the appeal to 
this Court, under the circumstances.

Meredith, J.A.: The question of title to the strip of land 
oil the east side of the mill pond was left in a very confused and 
unsatisfactory state at the trial; perhaps one of the clearest 
tilings in connection with it is that neither side has yet proved 
title to that land.

On the defendants' side the deed from Somerville to I hmil. 
ton, and one of the deeds from Hamilton to the railway nun. 
pany, cover it ; but title in Somerville is not proved.

On the plaintiffs’ side, it is comprised in the metes ;md 
hounds of the deeds under which they claim title from Leeming. 
hut seems to me to he plainly enough comprised in the excep­
tions contained in several of the deeds in their chain of thin

Nor can I think that title by length of possession has liven 
proved on either side; or that any possession which would be 
evidence of ownership was proved.

Rut really the question of title to the land on that side of 
the pond is of no paramount, if indeed, of any substantial im­
portance in the real matter in controversy in this action.

The real and substantial question is whether the plaintiffs' 
pond, stream and mill have been injuriously affected by any 
wrongful act of the defendants; and no question has been raised 
as to their title to pond, stream and mill; ownership of land on 
the east side of the pond would not give any right to do any of 
the injury complained of to pond, stream or mill ; nor would 
ownership by the plaintiff add to such a cause of complaint. 
The injury to the land on that side of the pond is another cause 
of action which can well he left to he dealt with when the parties 
bring something more than a muddled title before the Court.

That at the time when this action was begun tin1 plaintiffs 
had a good cause of action against the defendants I can have 
no doubt : the case is not to be dealt with as it is now, or was at 
any time after the defendants were enjoined ; it must be looked 
at as it was at that beginning when the defendants were still 
dumping earth, stone, and other refuse material from their 
quarries on the side of the high and steep hill running up from 
the pond to the top of it a hill commonly calltsl the mountain.
That work so continued must have been a serious ....nue • to tlu*
plaintiffs’ rights in the pond, which is of paramount importance 
to their mill.

Rut apart from the danger of the dumps sliding in a body 
into the pond, there was the ever present injury from the earth 
and other substances carried down by surface water, if not by 
spring water, from the dumps into the pond ; this could not he



I 5 DLR 5 D.L.R. | Fisiieb v. Doolittle & Wilcox. 553

e action, but tin* 
of the appeal to

lie at rip of I mil 
tv eonfuseil ;nnl 

of the clearest 
■ has yet proved

tv il le to 11 aniil- 
lie railway voiq. 
jvetl.

the metes alii 
i* from Deeming, 
•ci ill the exeep- 
pain of title, 
session lias been 
which would Im-

ou that side of 
substantial ini- 

s action, 
r the plaintiffs' 
nffeeted by any 
has been raised 
ship of land on 
lit to do any of 
uill ; nor would 
i* of complaint, 
is another cause 
ilien the parties 
e the* Court, 
n the plaintiffs 
nts I can have 
now, or was at 
must he looked 
ants were still 
ial from their 
lining up front 
the mountain, 

i menace to the 
nit importance

ling in a body 
from the earth 
liter, if not by 
s could not lie

injurious to the plaintiffs’ property rights; it could not hut foul 
the stream and fill in more or less the pond; while much might 
he carried down the stream in solution to the mill, much i. ist 
in time he precipitated on the bottom of the pond. Indeed 
streams of mud had already, at the time of the trial, run down 
the hill and been projected into the pond, in more than one place, 
in the way the plans indicate. It is not a good answer to say that 
ii; tin* freshets and high waters the stream would be muddied 
anyway ; the fact that nature cannot he enjoined from doing such 
injury, does not give to man the right to add to it, it may rather 
be a greater reason why he should he enjoined ; the burden which 
natural causes impose is enough. And, indeed, if there had 
been no appreciable damage, the fact that the wrong might in 
time grow into a right would lie an abundant reason for stopping 
the wrong.

The plaintiffs were, therefore, rightly enjoined from dump­
ing as they were when the action began ; and that injunction 
should. I think, he* made perpetual; they should also pay dam­
ages. which, up to the present time, may, I think, he put very 
reasonably at $100. In regard to present and future danger 
from the old dumps, as nothing in the shape of a catastrophe has 
yet happened, I would make no order ; but let them remain 
as they are at the risk of the defendants; so too as to any injury 
from earth or other substances brought down by surface or 
spring water from the dumps; if the defendants do not stop it, 
they will be liable in a future action for damages, and subject to 
an injunction if needed. The judgment should express the fact 
that it is without prejudice to the claims of either party to tlv 
land on the east side of the pond, as well as to any future claims 
hv the plaintiffs for damages and an injunction.

Success being divided, I would make no order as to costs of 
this appeal ; hut the defendants should pay to the plaintiffs the 
general costs of the action.

ONT.

C. A. 
1912

Fisiieb A

Doomtti k A 
Wim'iix. Ltd

Mvrvtlltli. J.A.

Magee. J.A. :—The defendant company Doolittle & XVileox, m«*<< . j.a. 
Limited, who own a quarry, have been dumping their strippings 
of earth over a high cliff, upon the sloping rocky bank of a 
stream flowing through a gorge of which the cliff forms the 
easterly side—this sloping hank varies in width from three 
hundred to five hundred or more feet—and in places is covered 
with earth and vegetation, and throughout with cedar and other 
trees ami undergrowth. The company hold a lease of this land 
from the defendants, the Grand Trunk R. Co., whose tracks 
running easterly and westerly cross upon an embankment, the 
mouth of the gorge, and run along the southerly face of a lofty 
escarpment which rises high above the north side of their tracks, 
and on the top of which at the easterly side of the gorge the 
quarry company own the land—the lease was made for the pur-
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pose of using the bank as a dumping ground. The stream How 
ing through the gorge from tin- north is dammed up by tin- north 
side of the embankment, beneath which it, is carried in a culvert 
past the plaintiff company’s paper mill, which is immediately 
south of the embankment and for which it supplies water as 
well for power as for use in the manufacture.

The earth has in large quantities been dumped in these 
places, alfout two hundred feet apart; the southerly one hi-mg 
a? ut that distance north of the embankment—the plaintiffs 
complain that it has from its weight aided by springs beneath 
and surface water descended the slope, carrying with it soil, 
rocks, ami trees, and some of it has found its way into the stream 
and made it muddy and unfit for paper making, and there 
is danger that the whole will descend and probably block the 
culvert and carry away the embankment, and in any case form 
a deposit above the dam and reduce tin- storage capacity of tin- 
pond which they need to provide water in dry seasons. Tlu»y 
claim to own the whole of the sloping bank. It is part of lot 1:1, 
on the 1st concession of West Klamboro township.

Both sides claim title through Ralph Leeming, who owned 
in 1841. on both sides of the stream—by deed of 18th December. 
1841, he conveyed 24 acres to Hugh Bennett and Robert Somer­
ville, reserving a road. Tin- description is given by metes and 
bounds and the surveyors upon each side agree upon the starl­
ing point. The north easterly boundary extends from the point 
when* practically the south face of the escarpment and the 
easterly cliff of the gorge meet—and runs along “the face of the 
mountain,” that is the edge of the cliff. 20 chains B9 links, and 
the north-west boundary runs 12 chains and 65 links, which 
would carry it across the stream—and thus include the whole of 
the eastern slope, the bed of the stream, and land on the west 
side of it. On 27th dune. 1842. Hugh Bennett convex.d the 
same land and other land on the face of the escarpment vast of 
it to Robert Somerville. On 20th June. 1842, Somerville mort­
gaged both parcels to Ralph Leeming and Susannah Leeming his 
wife. On the 18th October, 1843, Robert Somerville conveyed to 
Joseph Spencer a parcel containing over eleven acres. There 
is no evidence of this deed except the recital of it in the subse­
quent deed Leeming to Eliza E. Spencer, where it is stated to 
have conveyed the land therein mentioned and conveyed. Assum­
ing that to be so, it was evidently the west part of the twenty- 
four acres for four westerly boundaries correspond in bearings 
and distances in both descriptions, and the northwest, boundary, 
six chains and eighteen links is evidently the west end of the 
twelve chains and sixty-five links which formed the boundary 
of the twenty-four acres. The eastern boundaries seem to follow 
by seven different bearings the general course of the stream.
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Surveyors on both sides have agreed within a few feet as to 
the location of these easterly boundaries, which are found to run 
along the easterly bank at varying distances about a chain 
apparently from the present edge of the water.

By deed dated 2nd July, 1851, Joseph Spencer conveyed to 
the Great Western Railroad Company (which was subsequently 
united with the defendant Grand Trunk Railway Company) 
3.81 acres as delineated on a plan attached. This land formed 
approximately the site of the embankment and the boundaries 
were f " changed by an agreement of 81st December,
1899, being extended a short distance northerly on the east side 
of the stream. It does not otherwise affect the present action. 
But the plan shews an existing dam about 25 feet north of the 
land granted, and by agreement of the same date, 2nd July. 1851, 
the railroad company agreed with Spencer to construct their 
embankment so as to form the dam for his mill and so that he 
might raise the water seven feet higher and to give him another 
right of way, he having given up the right to the road intended 
to pass through the gorge and reserved by Lceming.

Thus the railway company’s track and embankment come 
through the same deed as the plaintiff's title to the bed of the 
stream and the strip of land along its easterly edge.

On the 10th June, 1851, Robert Somerville conveyed to James 
Hamilton. 11 acres, 1 rood and IS perches, the description of 
which is set out and covers the whole eastern bank from the 
edge of the cliff to the margin of the creek, the length along the 
cliff being 20 chains 69 links, as in the deed from Lceming. This 
deed would thus include the land along the eastern bank which 
had already been conveyed by Somerville to Joseph Spencer. 
It is noticeable that the noi ill-west boundary 7 chains more or 
less added to Spencer’s north-west boundary would exceed the 
12 chains 65 links mentioned in the deed from Lceming.

Both parcels, so far as appears, would be subject to the mort­
gage to Lceming, but it may be that Spencer the first grantee 
would be entitled to throw the burden of the mortgage upon the 
other land. On 80th «Tune, 1851, Somerville conveyed to the 
Great Western Railroad Company the parcel along the south 
face of the escarpment which lies east of Hamilton’s land and 
was also in the mortgage. By deed of 81st July, 1868, reciting 
a sale under a decree in chancery in a redemption suit Ralph 
and Susannah Lceming conveyed to the purchaser Eliza Klinora 
Spencer, who seems to have been an executrix of Joseph 
Spencer’s will, the land already referred to as conveyed by 
Somerville to Joseph Spencer, excepting the portions conveyed 
by Joseph Spencer to the Great Western Railroad Company 
and three roods conveyed to Robert Somerville with a privilege

ingress and egress and a privilege of pumping water. A
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description of tin* thm1 roods is given which shews that it was 
alwnit a chain wide hut of varying width extending along tin- 
cast margin of the creek for a distance of alamt nine chain* 
south from the allowance for road reserved by Deeming. The 
defendants called as a witness a nephew of Robert Soinervilh. 
who says the road ran only to the old mill which was about the 
site of the present dam. It would seem, therefore, that the 
three mais excepted do not cover any of the land in question 
here.

The effect of this conveyance from the mortgagee Deem­
ing would he to give Kliza E. Spencer the legal title to tin- 
land therein described, although it covered part of that con­
veyed by the mortgagor Somerville to Hamilton. It does not 
appear that Deeming had ever released Hamilton's parcel from 
the mortgage. Also it does not appear that Hamilton or tin- 
railroad company were parties to the redemption suit. At tin- 
trial l»y oversight—which they now ask and as I think should In- 
allowed to remedy—the defendants omitted to put in a registered 
statutory discharge by Deeming of the mortgage of 1842 Hut 
that discharge is dated 27th November, 1871, and evidently could 
not affect the previous conveyance by him in 1862, if indeed it 
could take effect at all. I may note that it only refers to registra­
tion in Ilaiton township and not West Flamboro.

Kliza K. Spencer thus obtained the conveyance of the land 
covered by the stream and the strip of about one chain wid»* 
along the eastern shore—and the railroad company owned the 
land between that strip and the edge of the cliff.

Eliza E. Spencer in 1862 conveyed to John Fisher who jaw 
a mortgage back which was subsequently discharged, lie von- 
veyed in 1867 as part of his capital stock in their co-partnership 
to the use of himself and John Abram Fisher as joint tenants. 
In 1869, the sheriff under execution against John Fisher pur­
ported to convey his interest to John Abraham Fisher, Imt no 
proof of execution is offered. Whether that deed was valid or 
not John Abram Fisher would still have his joint interest in tin- 
property and John Fisher the joint tenant subsequently died. 
John Abram Fisher conveyed to Christopher Eli Fisher in 1871 
an undivided two-thirds and in 1888 all his interest.

On 21st December, 1899, a rearrangement of houndnriv* a< 
already mentioned was made by agreement between Christ.ipln-r 
Eli Fisher and the (Irand Trunk Ry. Co., whereby the railway 
company released to him “all the lands lying outside of the 
boundaries comprised within the description aforesaid and *o 
delineated on said plan.”

But it is evident this release was only intended to eowr such 
of the lands in the old deed from Spencer to the Omit Western 
Railroad Company as were not within the new railway hound-
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aries. It could not be as contended for the plaintiffs reasonably 
construed to cover the lands here in question. His right to the 
enjoyment of the water was, however thereby recognized.

On 26th August, 1903, he conveyed to the plaintiff company, 
the deed covering inter alia the mill and the bed of the stream 
and the strip along the eastern bank, the eastern boundaries be­
ing the same as in the deed Leeming to Spencer.

He had by agreement of 31st July, 1903, agreed to sell to 
the plaintiff company the same land and all the rights under the 
agreement of 31st December, 1899, and all right to any property 
under the agreement for dissolution of partnership between him 
and John Abram Fisher dated 1st June, 1885. On 28th April, 
1909, after commencement of this action the plaintiff company 
obtained a conveyance fr mi the National Trust Company as 
executors of Christopher Eli Fisher covering all the land be­
tween the brow of the cliff and the stream and also the bed of 
the stream and land west of it. There is nothing to shew that 
under the agreement of 31st July, 1903. or that of 1st June. 
1885, the plaintiffs at the commencement of the action had any 
equitable or other right to any land outside of the boundary in 
the deed Spencer to John Fisher. Hut they have, I think, shewn 
legal title to at least one-half interest in the land described in 
that deed and they probably have title to the other half.

That being so, the acts of ownership and possession shewn 
to have been exercised by them and the Fishers are quite enough 
to establish legal possession by them. For more than twenty 
years back they have had east of the creek a notice forbidding 
trespassers and at least one has been prosecuted; they have 
planted trees on the west side and some on the east side and have 
sown some seed of trees and have protected some of the trees 
by harriers around them ; their cattle have pastured on the east 
side, crossing the stream from the west side to which they were 
admitted by a gate of which they had the key—no other cattle 
are shewn to have been there—as there is no access to the east 
hank from the south, except by climbing the north railway fence 
—which runs as far as practicable up to the peak the only 
other way of getting there would be across the stream which is 
their property. It must, 1 think, be taken that they have shewn 
possession of all the land described in their deed from Spencer.

Mut that does not give them possession or title thereby to 
the land outside their boundary between that and the cliff.

There is that long un fenced boundary between them and 
the railway company. The bank is wild, rough, rocky and 
largely covered with trees and undergrowth. It is not shewn 
that any of the trees or seed put in or protected by them was 
outside their boundary, or that the cattle have gone beyond that 
boundary though doubtless wandering at will. There is nothing
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1 think in the evidence to justify an extension of the prcsmnp. 
tion of full possession in the Fishers to hind over which tiny 
had no claim and merely because the railway company have nut 
had occasion to use it. The plaintiff company and the rail wax- 
company stand, I think, just where Eliza E. Spencer and the 
Great Western Railroad Company stood with regard to • nh 

ISmu.itti.e & parcel. And the railway company appear to be the owners of 
w tu-ox, Lin. *|l(, 8|rj|, between the plaintitfs and the cliff.

Magvv. j.a. But the evidence shews that the earth dumped by the plain- 
tiffs has encroached upon the plaintiffs’ side of the boundary 
and some of it has reached the stream over the plaintiffs' land. 
The evidence as to the danger of its advancing further was wry 
contradictory. Reading the evidence, 1 would he inclined to 
agree with the learned trial .fudge, that there is danger, hut lu- 
had in addition the advantage of seeing the witnesses ami also 
viewing the premises, and I can see no reason to question tin- 
conclusion at which he arrives on that question.

As the earth so far as appears was dumped upon tin- de­
fendants’ own land does not appear to me to he any ground for 
preventing them from doing that so long as they do not injure 
the plaintiffs’ land. That injury might he from allowing tin- 
cart h to he carried thereon by its own gravity or by water or 
putting such weight of earth as to cause the soil of plaintiffg’ 
land to give way—or the trees or vegetation to he injured or 
by allowing such washing or descent into the streams as to render 
it appreciably less fit for the use of their mill—or cause injury 
or danger thereto. The plaintiffs claimed all the land up to 
the cliff and the judgment declared them to be in possession of it.

The judgment should. I think, he varied so as to declare tin- 
defendants entitled to the land outside the boundary in the deed 
Looming to Spencer and only restrain them as to the land within 
that boundary from allowing any of the earth, stones or material 
already deposited or hereafter deposited on their land to go or 
he carried in solution or otherwise upon the plaintiffs’ land or 
to foul the water in the stream so as to injuriously affect the 
plaintiffs.

As the quantity which has already crossed tin- pla miffs’ 
boundary is not sufficient to cause grave danger the plaintiffs 
will not he at the expense of a wall and I think they will lie 
fully or more than compensated by $104) damages.

The defendants should pay the plaintiffs' costs—e\- pt of 
the appeal.

Moss, C.J.O., and Maclaren, J.A., also concurred.
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McLAWS v. SMITH et al.

Unnilnbn Kiit<i'n llrneli, Trial before Melealfr, ./. .Inhi 8. 1012.

1. Sil.lflTOHH 1$ IM .'H I XlilOKMKNT AH TO DIVISION OK COMI’KNHATION
WITH I.AW I'XIII .M U—1*1 It* II ASK OK 10 AI. K.HT.XTK—R.S.M. 1002. I II.

X solieitor's rtgreeineii! tn divide xvitli lii« law partner remuneration 
I lint In* xv in to receive under a contract xvitli a third person in respect 
in a real estate purchase, is not a licet ed by the Law Society Act, 
U.S.M. 1002. eh. 05.

2. I'HIM ll’AI. AND ACiK.NT (§111 .‘Ml)—ItlOlIT OF AIIKXT TO OOMPKNSATION —
Kxiei OYI D IIY TXX'O OK TltKKK CITD II XSK.HS OK HKAI. KHT.XTK—Ll Xllli.-
ITY OK Til K TXX'O t:.XII'l.oYIXU I'll I NTII’AI H.

XX"here the plaintilF was employed by two of the three defendants to 
attend to the purchasing of an interest in lands for their benefit under 
an agreement lliât lie should receive for his services one fifth of the 
net pmlit realized from the transaction, to xvliieh agreement the third 
defendant was not a party and to whom notice of making such agree­
ment by the «it her two defendants xvas not brought home, the plaint iff 
upon rendering such services is entitled to recover from the two de­
fendants who entered into such agreement xvitli him, one fifth of the 
net profits realized by the three defendants.

Tins is an action for a partnership account and for payment 
of any sums found owing to the plaintiff upon a reference. 

Judgment was given for the plaintiff for $1(>.li1S.

(I. A. Elliott, for plaintiffs.
T. II. Johnson and II. A. Hvryman, for Smith.
/.. MeMrans, K.(\, for Correlli.
II. M. I>< nnisloun, K.C., for Denton.

.MKTr.xi.KE, J. :—In the action as at first constituted. Me Laws 
tib'il the defendants William Smith, Frank Denton, A. II. Cor- 
relli and J. T. Iluggnrd, alleging that prior to August in the 
year 1908, the plaintiff and the defendants formed a partnership 
syndicate to purchase and acquire from the Dominion (iovern- 
nieiit a tract of land using the name of the Canadian Inter­
national Colonization Co., for the purpose of making the applica­
tion. hut for the benefit of the syndicate ; that at the time of the 
formation of the syndicate it xvas agreed that Correlli xvas to 

•eciw a 11VO-fifth interest in all profits; that the defendants 
nith and Denton were to receive each a one-fifth interest, and 

that the plaintiff and the defendant Iluggard were to reee xv 
a one litih interest to he divided equally between them ; that one 
Aylwin had made an application to the Uoveriiniviit for the 
purchase of the said lands and that after negotiations it was 
iigrce.l between the Aylwin faction and the Correlli faction that 
they should join hands in the negotiations for the purchase and 
share equally in the land obtained ; that certain lands were so 
obtained from the Dominion tlovernmeiit and wore sold xx hereby 
hire.* profits xvere received none of which were paid to the
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plaintitT, nor any account thereof rendered; and that tile d< f.-ii- 
dant Corrclli was a trustee on helialf of himself and the itlnr 
memls-rs of the syndicate in the transaction.

Cpon these allegations the plaintiff asked an account of I In- 
par! nersli ip transactions and an order that the defendant Smill 
who it was alleged had received the money, should pay v- tin- 
plaintiff all moneys found owing to the plaintiff upon a 
reference.

The defendant lluggnrd in his defence claimed that li« w.> 
not a uiemher of any syndicate, hut that at a certain she,' n 
the negotiations lietween the Department and his eo-defeiid.mt* 
lie was asked hv them to open up negotations with tin- slid 
Ay I win. for which services lie was to reeeive a one fifth inteiw 
or share in the profits to arise out of the transaetion. lie 
mitted that McLaws was to receive one-half of such remiun ia 
tion ami claimed that his eo-defendants had received I :v 
profits, lie asked an account thereof and an order for paynn-iit 
of what might Is- found to Is* due him.

At the trial I gave leave to the said lluggard to join will 
Me Laws as a party plaintiff and to amend the pleadings accanl 
illglv. I reserved the i|liestion of costs. The trial was tliei 
adjourned, the pleadings amended and the matter now conn-» 
again before me for trial.

The statement of claim contains substantially the <iriiriii.il 
claim of the plaintiff McLaws and an additional claim in lii 
alternative upon the grounds disclosed in the defence of I bur 
gard in the action as at Hrst constituted.

By their pleadings the remaining defendants. Smith. I*• nt--n 
ami Corrclli, all deny that there was any partnership syndicat# 
as alleged. The defendants Smith and Denton deny th • 
ploy ment. In the alternative they say that if there was an 
employment the plaintiffs were law partners and set up d< fen.-.- 
under the Law Society Act.

The defendant Corrclli. while, by his pleading, denying that 
there was a syndicate, says that diflicnltics did arise heiwts-n 
the Corrclli faction and the Ay I win faction. That lluggard wa* 
then employed; and that it was then agreed that lln/gani 
should receive a share in the profits, the amount of whirl slmn- 
is unknown to him.

What occurred prior to the 2Hth September. 1ÎH17. is 1 tv 
less obscure. It is conceded that at that time it was tin polir} 
of the (hivernaient of the Dominion of Canada not t" *-ll 
Dominion lands except to the actual settler; but that tin t v<rv 
certain Ihmiiniou lands not useful to the actual settler l»\ v-.i-m 
of such lands requiring irrigation, in which case sm-ii lands 
were sold * a blw to purchasers of reputed resource suili- n-nt to 
irrigate; that for this purpose one Aylwin had applied to th#



15 D L R. 5 D.L.R. | Me Laws v. Smith.

id that the il- ini- I 
ivir and tin* 1 ln*r I

an aewnmt tin* 
di'fi'iidant Smith, 

iliould pay tu tin* 
plaintilV upon a

ilin'd that liv was 
i certain st.i ' in 
his co-drlVinlaiit* 

ms with tin- Mill 
one-firth interest 

HHaetion. Il< mi­
ll* sueh reiniiiii" 
id received I nr- 
irder for payim n’ I

gnrd to join witi 
pleadings a* < oril- I 
le trial was tin; I 
natter now emms I

ially the original 
oiial claim in ill 

defence of Mut! I

its. Smith. Ii' iit"ii I 
Inership sy ml irait' 
ton den) I
if there was an I 

llll set lip d* l'-llee I

ling, denying that 
iliil arise Iwtwet-n 
'lint Hu I
ed that I Im/tfart! 
nit of whirl share I

r. 1007, i' I
1 it was thr policy I 
inada not *" -sell I
ut tli;ii i■ 
il settler h\ :",iwm 
i case sm 1 lamb 
(ouree sulhririit to 
md applied in the I

501

Dominion (lovernment to he permitted to purchase upwards 
of MO.OOO acres ot land : that lie had caused some surveys to he 
made and had deposited with the (lovernment a large sum of 
money, evidently as an evidence of his ho mi fidi s in the trans­
action; that lie apparently was having some dillieiiltv in satisfy­
ing the Department that lie should he permitted to pureha e 
the lands; that the defendant Correlli in some way became 
aware of this application and that lie had stated at a meeting 
of the International Colonial Investment Co. in the presence of 
Smith and lluggard that Ay I win had made an application for 
this land ; that his application had been turned down, and that 
anyone else now could make an application for such lands and 
purchase same from the (lovernment. The defendant Smith 
contends that lie believed Correlli*s statement that the applica­
tion of the said Ay I w in could thus lie brushed aside apparently 
without effort, and that it was agreed between himself and llug- 
giird and Correlli that the utmost secrecy should prevail and 
that an attempt should lie made to get these lands, or in other 
words, to “jump Ay I win's claim.”

It appears that lluggard discussed with I teuton in Toronto 
the opportunities that might arise to operate in western lands 
including these lands. (In the ÜSth September. 1SMI7, Denton 
wrote to lluggard a letter which, while referring specifically to 
some lands at Broadview, said : “ You were good enough this 
summer to mention to me in a general way some ues.ern land 
transaction that will probably be put into shape v\itliin a short 
time. If the matter is now ripe and we could lie of mutual 
advantage in any way. I should he pleased to hear from you on 
tin* subject.” I think this portion of the letter refers to the 
Aylwin land transaction.

Afterwards lluggard wrote a letter introducing Correlli to 
Denton, in which he says: You will remember my speaking to 
><ia alunit some .*145,0(10 acres of land .... Mr. Correlli 
will see you in reference to this, and I am inclined to think lie 
«ill offer you a contingent fis*, lie mentioned to me *05.000. 
It you go over the matter and see whether or not it can he nr- 
rimgnl you might tell me frankly whether or not you think it

...................Mr. Correlli is going to Toronto to see you in
this matter at my suggestion and will call upon you.” Correlli 
not arriving at Toronto as soon as expected Denton wrote to 
Haggard stating that he would not like to take the matter up 
witlioiit lir.sl getting all the necessary surrounding eiretim- 
stiim.s. lluggard replied giving him certain information then 
"itlnn his knowledge and shortly afterwards, having seen some 
I Her. not produced, from Denton to Correlli, wrote to Denton :

* ""I ymir interest. Mr. Correlli*h and mine is put into writing 
sufficient!y certain, I wish you would see that this is held up and 
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does not go through..................Try and got tin* concession me
lined in Mr. Correlli's last letter ; hut this concession should n 
he granted until your interest and ours are put into writing

Some six months later lluggard wrote to Correlli that i 
had approached Aylwin, apparently with the idea • >
parties working together ; that Aylwin had said that tie r, 
some dSd.utill acres, and appeared to he willing to make a d \ 
sion so that the Correlli taction would receive recognition 
the deal. This brought forth a reply in which (-orrelli >.i.. 
‘‘The Aylwin people have not the slightest chance of ever he-
able to secure control of the land.................... Please keep .
until you are told that we are safe. Denton is doing yennia!,. 
work and must not he interfered with.” I have no dont it tha: 
('orrelli informed Denton of this correspondence.

It appears that after (‘orrelli met Denton in Toronto. I Mi­
en used an application to he made to the (lovernment to pun-1 . 
these lands in the name of the Canadian International < <> 
ization Company. Counsel for all parties admit that this app 
cation subsequently vested in ('orrelli the same as though < 
application had been originally made in his name.

However, it transpired that ('orrelli. Denton and Smith wr 
altogether too sanguine concerning the ('orrelli application.

The defendant Smith claims to have advanced to tin- d.-i 
dant ('orrelli money from time to time for the said <'urn-1
expenses upon a general agreement that he was to ......iv«-
money hack and one-half of tin* profits of all the lan-l tr ­
actions of the defendant ('orrelli. Smith attempts to sapf 
the claim that he was to receive such interest in these Inixis 
a letter signed by ('orrelli; hut in his evidence at the trial1 
says that there was a special agreement with Correlli eonc»r: 
ing these specific lands whereby he was to receive oiio-thiri 
This agreement is not shewn to have been disclosed to 11 uirir.

However, as Denton’s and Correlli’s hopes of nltim.i’- 
success grew less Smith’s anxiety increased, and August. V ' 
found Smith. Correlli and Denton in Toronto, evidently ti­
nt* the opinion that in all probability they could not *M * 
land at all. Smith claims that Denton and Corrcll laid 
blame upon lluggard. lluggard was then on his wax I > fr 
Huston to Winnipeg, and happened to see the parti - in 
King Kdward Hotel. Smith claims that he said ‘Well, 
lluggard has got you into this difliciilty. why not I t him 
you out of it !” I have no doubt from what then occurred tl 
Imith Denton and Correlli had little hope of makinxr aux’ 
out of the transaction. Smith had advanced moiie.x <’■»rr 
and was naturally interested even to protect such advances 
seeing that Correlli made a profit. I have no doubt tl ' Sn 
was intensely interested and desirous of seeing ( 'uir- lli hi.c 
a profit.
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Mi Laws v. Smith. 56:)

Haggard Hays that, arriving in Toronto, he saw Smith, 
Denton and Correlli. I have no douht that at this point Smith, 
Correlli and Denton had arrived at the conclusion that the only 
way to acquire an interest in these lands was to join hands with 
the original applicant. I have no hesitation in saying that I 
think this was the only way at any time that Correlli could have 
hoped to have made any profit.

1 have no douht that lluggard, having opened negotiations 
with the Aylwin faction, all these parties thought that he was 
the individual who should continue negotiations. At that time 
neither Correlli, Denton nor Smith seemed to know who was 
behind the Aylwin application, lluggard says that Correlli 
asked him to go to Ottawa and see Aylwin and try and reopen 
negotiations; that Correlli then promised him that if matters 
were brought, to a successful termination lluggard would get 
one-fifth of the net profits of the transaction, lluggard says 
that lie saw Smith and told him what Correlli had said and that 
Smith agreed to it.

It appears, however, that he did not specifically state to 
Denton, nor did Denton specifically agree with him that lie was 
to receive any definite share of the net profits.

I am unahle to accept the evidence of the defendant Smith 
when he denies I laggard's statement of the interview at Tor­
onto. I believe that he was well aware of the agreement between 
Correlli and lluggard, and tliat he agreed thereto: but I cannot 
find that the defendant Denton is Imund by any such agree­
ment.

lluggard did go to Ottawa. He ascertained that one Robert, 
ft man evidently of considerable financial importance in Mont­
real, was behind the application of Aylwin, and was the man 
with whom negotiations must be carried on. lie journeyed to 
Montreal and interviewed Robert, lie says that lie practically 
arranged the matter with Roliert, so that all Denton and Cor- 
rclli had to do was to come to Montreal and close the deal, lie 
telephoned to Toronto to Correlli and reported. Denton and 
Correlli came to Montreal, lluggard had arranged an inter­
view with Roliert. The very day that they arrived the arrange­
ments were completed with Roliert, and on that same day or on 
the next morning the document by which both of these factions 
joined hands was reduced to writing and executed.

From these circumstances I cannot but conclude that I lag­
gard was the moving factor in closing the negotiations.

About that time Correlli signed a letter addressed to Denton, 
saying, amongst other things, as follows:—•

Tliv agreement between you niid me is that vour interest ia ei|iinl to
wine, iiml that from time to time as money, lunula, shares of atoek.
assets nm| other securities eome to me, I am to transfer to you as

k. n. 
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yours nhsolutvly one-half of sumo. The term “you” inrlii nn 
partners you may have, ami the term “1“ includes any pariiii-r* !

I do not think tlmt this wan communicated to cither 
or Huggard.

Denton says that when that was executed it was agreed I» 
tween him and Vorrelli that Correlli was to look after all w.< 
of Lake Superior and he was to look after all east of Luke 
Superior, thus attempting to explain the use of the tern 
“partners.”

At a later date, according to the arrangement made h> i',,r 
relli and Denton with Robert, it Itccame necessary for t’orreli 
to pay a large amount of money. This money was advance.: 
hv Smith. An agreement concerning this, hearing date |> 
September, »!IO!l, was executed by Smith, Denton and t'orr-h 
but it does not appear to have been brought to the attention 
Huggard. Vnder this agreement the parties thereto agreed tlia' 
the interest of William Smith should be one-quarter. Corn I 
one-quarter, and Denton one-half.

Huggard seems to have made various attempts to get 
interest defined, but in so far as Denton is concerned. I d 
not appear to have disclosed to him what his claim was until 
about a year after he was employed in Toronto when he a:. : 
Denton and Correlli were walking down Bloor Street. It ap­
pears that it was understood between Huggard, Corn Hi a1 
Denton that some agreement was to lie drawn defining Huggard* 
interest and such was apparently drafted and enclosed wit 
memo, (exhibit 59), in Denton's handwriting, which s;i\

Since you left I have lieeu thinking over the little document 
and I drafted, and which you were to engron and have jn. 1 I 
fear it i* not fair to Mr Cl .. Thi* feature did not aj*|•« • I t" "• 
until it w.i* too late to mention it to you Iwfore leaving, altlotugh ! 
admit you mentioned it to me.

This draft agreement is not produced. Huggard says that «lur­
ing the discussion and when he made a claim for an interest 
Denton said he would look after Huggard's interest, l ut from 
this conversation anti from the surrounding circumstances I am 
unable to find that this statement meant anything more than 
that he won h I see to getting it arranged anti I think ID corns- 
pondence anti circumstances throughout are quite as nuisiatent 
with Denton's claim that Correlli had to look after Huggard a< 
with the plaintiff's claim that they were mutualh intere-M 
with Denton.

The lands were sold realizing for the Correlli faction $1 
050.1b. Of this $47,545.08 was paid to Denton ami th« Man ■ 
to William Smith. Nothing was paid to Huggaril.

While in Toronto Huggard told Me Laws, in the pr v‘iieeof 
Correlli, that he, Me Laws, would receive half of Huggard*
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McLaws v. Smith.

remuneration. It is true that lluggard and Me Laws were law MAN.
partners. Considering the nature of the employment, however, ^ B
ami considering all the circumstances, I do not think I should 1012 

give any effect to the defences under the Law Society Act. -----
At the trial it was conceded by all defendants that Mr. Hug- McLaws 

garil should receive some remuneration for his services; but each Smith. 

defendant claimed that some other defendant should pav such -----
* * Metcalfe, J.

remuneration.
I find that Correlli and Smith e " lluggard in Toronto

and agreed to give him one-fifth of the net profits.
I further find that lluggard performed the services for 

which he was employed.
As lietween Denton, Correlli and Smith. Denton was to got 

half the net profits. With the sanctum of the other defendants 
Denton received #47,545. I think I may safely assume that the 
net profits were twice that amount, or #!)5,0!HI.

Counsel for the plaintiffs has stated that lie is willing to 
deduct from that amount a claim of #1*2,000 for Correlli's ex­
penses, leaving the total net profits of #8:1,090.

There will he judgment for the plaintiffs against the defen­
dants Smith and Correlli for #1<U»1S, and costs from the amend­
ment. Tiie defendants Smith and Correlli will have the costs 
up to and including the hearing at which I allowed the amend­
ment. As against the defendant Denton the action will lie dis­
missed with costs.

Judgment fur plaintiffs.

RUDD v MANAHAN ALTA.

Vbrrla Supreme Court. Trial before Walsh. ./. August IT. 11112.

1. CliYkNANTH AND CONDITION* (gill (’2 .V2 I COVENANTS BINNING WITH

Covenants in a I «nisi* which touch or concern the lain! run with the 
luiul ami arc binding upon the assignee of the term demised.

2. l.ANIH.ORIf AND Tl: N ANT (gllK ."III I AhHIUNMKXT Ol IK ASK—IlKHTMl'-
TIVK COVENANT AH TO HOTEL—"TIED" 1IOVHE.

A covenant contained in a document separate from the mortgage 
given by the owner of the realty upon procuring a loan from a brewing 
company upon Ids hotel properly whereby such owner and his tenant 
in o'i-iiput on of tlie hotel severally agreed for valuable consideration 
" 11 li the brewing company that licit lie- they nor their assigns would, 
during u spveilied period, sell or deal in or allow to be sold or dealt 
in upon the demised premises any brewing products other than those 
dealt in by the brewing company, is a covenant ruini ng with the land 
which may he enforced hv injunction at the instance of the owner 
against a purchaser of the lessee's interests in the premises where such 
VnreliHser took with notice of such restrictive agreement, although 
the agreement was subsequent to the making of the lease itself; the 
benefit of wlreli the purchaser had acquired, and although it did not 
appear that the making of such restrictive agreement was a condition 
upon which the lease was granted.

S.C.
1012
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AhSHINMKNT (6 III—Mf -OdUQATIOX or AHHHSXEE AH TO KEMTKIi 11(1X8. 
Where one acquire* property by gift or pun-ha*.- from anoth.r « 1 

knowledge of a previouw eontraet lawfully and for valuabl. ->n> 
eration made by him with a third person to use ami emp!"> th* 
property for a particular purpose in a specified manner, the . ipiirn 
shall not. to the material damage of the third person in opp.nr .>n • 
the contract and inconsistently with it. use ami employ tin- pr. |..rti 
in a manner not allowable to the giver or seller.

[lie Mu I Ins V. Hibson, 4 DeC. Si .1. 282, followed.]
Ektupi’KI. (8 INK 7» l Covenant not to ahhhin ok hiii-ih—l.is.

HOB'n UEAI.IXUN WITH NEW OtTlPANT—WAIVE*.
If the lessor of hotel premises, having a covenant agaiu-t t|w 

lessee's assignment of the lease and against sub letting, t*ii.-..ur«jrn 
negotiations lad ween the lessee ami third parties to whom the .... 
was arranging to sell out the hotel business with the lease of th.- holt! 
premises ami the lessor's assignee of the rent, with the lessor - know 
ledge and consent, receives several months' rent from the new oci iipuhi. 
the lessor will la* estopped from setting up the terms of sm-ii (-<>v 
nant against them.

Statement Tbial of an action for the reformation of the lease of ;i hotel 
and for an injunction.

Judgment was given for the plaintiffs.
./. C. Brokovski, for the plaint iff*.
./. U\ Macdonald, for the defendants.

Welsh, j. Waijjh, J.:—By lease dated on the 19th September. Win, th 
plaintiffs demised and leased to the defendant Manahan lots d. 
4, and ô in block B, Bellevue, “also all hotel *s and out 
buildings erected thereon” for three years, with a privilege of 
five years longer at the same price, and also nil option at an) 
time at a price agreed upon.

The printed form contained the usual covenant against as­
signing or subletting without the leave of the lessors; but in the 
lease, as it now stands, the words “will not” have been slnick 
out ami the written word “may” sulwtituted, which, with other 
appropriate changes in the wording of the covenant, convert t 
into an and un right in the lessee to assign
or sublet without the lessors’ consent. By assignment dated on 
the 17th August, 1911, Manahan assigned this lease to tiled.- 
fendants Grafton and Kvans, who have ever since In-, n and 
now are in possession under it.

The plaintiffs complain that, by mistake, a / used*
a store and dwelling, which stands upon the land .1* scribed 
in the lease, was not excepted from it. and they ask for a n-for 
mation of it accordingly, and for an restraining the
lessee ami his assigns from interfering with their possession and 
that of their tenant of this building and from collecting oral- 
tempting to collect the rental of the same. A careful considera­
tion of all the evidence satisfies me that this complaint of the 
plaintiffs is well founded.

ALTA. 3.
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1912

Manaiiax.

55

9

6527 0781

86

8067



IS D LB 5 D.L.R. | Hi m) v. Manahan.

H Til UKHTHli HUM. 
from aiiot In r with 

ir valuahlv iii*i.| 
e ami the
inner, the a- • {uirer 
i>ii in oppos-1 m to 
nploy thv |*i |,irt\

1
UK HVn-I.KT-Lr.S-

niant again-t the 
letting, eii.-otiragM 
o whom tin1 !-•«».(. 
i* lease of t In* hotel 
the lesNor'- know 

the new oevii|iant*. 
■rms of Bin-li rove

• least* of ;i hotel

eiilher. 1 !HU. til* 
MhiihIiuii lots 5. 
stables ami out- 
h a prn
n option ut am 

nnnt against as-
SHOI'S ; blit ill the 

lave been struck 
liieli. with other 
nant. convert it 
lessee to assign 

•muent dated on 
lease to the de- 
since been ami

• i
land described 

ask for a re for- 
! restraining the 
r possession and 
collecting or at- 
ireful e-msidera- 
omplaint of the

I have no doubt but that it was not tfie intention of the 
parties that the lease to Manaban should include this building, 
and 1 so find. 1 am convinced of the correctness of this view 
upon the evidence as a whole ; and, besides, the plaintiffs’ con­
tention appeals to me as the more reasonable of the two under 
the circumstances. Some months before this, they rented the 
same land to Manaban for $100 per month. This lease proved 
abortive. Then they expended aland $7,f>00 in enlarging tin* 
hotel and erecting the building in question. The rent reserved 
by the new lease is $150 per month. This increase of $50 per 
month, when reduced by the payment of taxes, insurance 
premiums, and other out-goings for which the plaintiffs are 
liable, is not. to my mind, an adequate return from this invest­
ment. particularly when its precarious nature is taken into 
account. The plaintiffs rented the store for $25 a month, 
which, added to the $50 increase in the defendants’ rent, makes 
a sum which is not more than tin* plaintiffs might reasonably 
expect their investment to yield them. The plaintiffs were living 
in this building when the lease to Manahan was made. They were 
not disturbed in their possession, nor were they made to pay 
rent. Manaban regularly paid bis monthly rent without any 
abatement from it on account of the plaint ills’ occupancy of 
this building.

The description of the demised premises in the lease, which 
was undoubtedly read to the plaintiffs before they signed it. 
must. I think, have conveyed to their lay minds the idea that it 
did not cover this building, for it is not an “hotel stable or out­
building.” and they might reasonably think that it was only 
buildings of this description that passed under it. Beebe, who 
drew the lease, says that the change from $125 to $150 per month, 
which appears in Monahan's copy of it, was made because, as 
originally drawn, it did not cover tlie store, and the rent on that 
basis was agreed upon at $125; but that afterwards, and before 
execution, it was agreed that Manahan should take the store as 
well, and the rent was thereupon increased to $150. This is 
manifestly untrue. Other changes would necessarily have been 
made in the lease if this was so, such as in the description of 
the premises and in the aggregate amount of the rent reserved 
for the entire term. No such changes were made, however. A 
reading of Manahan s examination for discovery satisfies me that 
bis claim to the store was an afterthought on his part, induced 
by the idea that, upon u strict reading of the lease, the three 
lots and everything on them passed under it. While it is not 
necessary so to find, 1 am satisfied that Grafton and Kvans 
knew of the plaintiffs' contention before they took the assign­
ment of tin* lease; and 1 have, therefore, less compunction than 
I otherwise might have in deciding, as 1 do, this issue in the 
plaint ills' favour.
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The plaintiffs allege that the right to a renewal to which 
I have referred and the clause allowing an assignment without 
their consent were not in the lease when executed hv them, or, 
if they were in it, they were improperly inserted without their 
knowledge or instructions, these terms having formed no part of 
the agreement arrived at with Manahan. They ask to haw the 
lease reformed by the deletion of the right to renew and restor­
ation of the covenant against sub-letting to its original form a> 
printed in the document. They also ask that the defend-ois 
Grafton and Rvnns he dispossessed, they being in possession s 
assignees of Manahan without the plaintiffs' consent. Tin \ ar. 
not, in my judgment, entitled to any relief on this hram li of 
their case. While it is not quite clear what the arrangement was 
between them and Manahan on these two points, before the in 
struct ions for the lease were given to Beebe, the evidence i< in 
my opinion, overwhelmingly in favour of the defendants' nsw 
tion that they were both agreed to then; that the lease containiii;- 
the provisions in question, as they now stand, was read over 
them before they executed it; and that they quite understood 
the concessions that were being given Manahan under them. In 
any event, I do not see how Grafton and Evans could he dis­
possessed, even if effect was given to the plaintiffs' contention.

The plaintiffs knew of the negotiations that wore going 
between these men and Manahan for an assignment of the lens, 
and they not only refrained from advising them of their prev-n: 
contention, that Manahan could not assign without their written 
consent, but they actually encouraged them to complete tin- 
deal with him, being anxious to get rid of Manahan, who had 
made himself distasteful to them. Not only that, but these men 
have regularly paid the monthly rent reserved by the b ase ever 
since it was assigned to them. True, this rent was paid to tie- 
brewing company, to whom it was assigned by the plaintiffs, 
but it was so paid with the full knowledge and consent of the 
plaintiffs.

This course of conduct would undoubtedly work an . -to|ij»l 
against them, which would make it impossible for them to dx 
possess these defendants, even if this covenant in the h-.iv w.;s 
restored to its original printed form. 1 must, therefor- n-fus­
ille plaintiffs the relief which they ask in both of these ivsj-.-.-s.

There is a variance in several respects between the two 
copies of the lease. The plaintiffs’ copy (exhibit > must In- 
made to correspond to the defendants’ copy (exhibit 1<' hv - 
sorting the date of the commencement of the term, the amount of 
the monthly rental, and the date of the first payment. Th-- 
clerk will fill in these particulars before handing the exhibit* 
out.
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Other claims to relief are made by the statement of claim, 
all of which are incidental to the two principal contentions 
nf the plaintiffs, with which I have already dealt. These are 
either concluded by the above findings or were abandoned by 
counsel for the plaint ill's or dismissed hv me at the trial.

In December, 1910, three months after the lease was made, 
the plaintiffs borrowed $4.500 from the Lethbridge Brewing and 
Malting Company Limited, seen ring the repayment of the same 
by a mortgage upon this land. By written agreement under seal, 
lo which the plaintiff Barbara Rudd, the defendant Manahan, 
and the brewing company are parties, Mrs. Rudd and Manahan 
covenanted with the company that they would not nor would 
cither of them or their assign*, for the next ensuing three years, 
sell, dispose of, or deal in or allow to he sold, disposed of, or 
dealt in, upon the demised premises, any beer, lager liver, aerated 
waters, or brewing products, except those manufactured or dealt 
in hv the company. Default in performance of this agreement is 
thereby declared to make the amount secured by the mortgage 
payable forthwith. Tin* mortgage itself, which was recorded in 
the proper land titles office in the same month, contains similar 
provisions.

There is no reference whatever in the lease to this agreement. 
It appears to have been negotiated and completed subsequent to 
the lease ; or at any rate there is nothing to shew that the making 
of this agreement was a condition upon which the lease was 
granted.

There is some dispute as to whether or not Grafton and 
Kvans knew of this agreement when the lease was assigned to 
them I find as a fact that they did. Mrs. Rudd and her 
daughter, Mrs. Boutrey, swear that Evans was informed of it 
Lfore his purchase was completed, and it is plain from the 
evidence of Evans and Manahan that he did know of it. The 
agreement in question contains as well an assignment to the com­
pany of the rent reserved by the lease; and Grafton and Evans, 
knowing of this assignment, have regularly paid their rent to the 
company. Grafton and Evans have admittedly not lived up to 
this agreement, having purchased from this company hut a com­
paratively small percentage of the various classes of liquors 
covered by it. The plaintiffs allege that this failure on the part 
of these defendants to carry out this arrangement has placed the 
company in a position to insist upon the immediate payment of 
their indebtedness ; and, failing it, to bring about a foreclosure 
of the plaintiffs’ equity of redemption in or sale of the mort- 
-«gel premises, and that the company are threatening to call 
in this money. They argue that these defendants are hound by 
this agreement to the same extent as was their assignor, Mana­
han. and they seek an injunct ion to restrain any further breaches 
of it by them.

ALTA.

S.C.
1012

Manahan.
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ALTA. Then* can, I fancy, be no doubt but that the company could
S. C.
1912

have restrained Manahan from a breach of this covenant : Inn. 
in view of the fact that his interest in the hotel is ended, tli

Maîiaiian.

pursuit of that remedy against him would, of course, l>« in­
effectual to relieve the plaintiffs from the difficulties with ul. ii 
they are forced. Unless Grafton and Evans can, in like manner.
be enjoined at the suit of the plaintiffs, the latter would ap|> ir 
to he at the mercy of the company, even though they are m no 
sense to blame for the breaches of which they complain. Had 
this covenant been entered into with the plaintiffs and emhodi. 1 
in the lease itself, it would undoubtedly have bound the ass: -ns.

The rule of law which was laid down centuries ago in 
Sfh liar’s ('asi , 5 Uo. Rep. M\a, 1 Smith’s Ll\. 11th <•(!.. p 'd. 
is, that covenants which touch or concern the land run with tli 
land and are binding upon assignees of tin» lease. In not 
the many reported eases of later date upon this subject has tl 
propriety of this decision been called in question. The disptif 
has arisen in every instance over the application of it ; . u !. 
when once the decision has been reached that the covenant in 
question touched or concerned the land, the burden of the coy 
mint has attached to the assignee.

It has been conclusively decided in England that such 
covenant as that in question here touches or concerns the land 
The earlier cases are Tatnn v. Chaplin, 2 II. HI. 1T1; Cluni v 
Hand», *44 Ch.D. 50!$ ; and Fleetwood v. l/ull, 2.'$ Q.H.I >. :iâ 
These cases are discussed and followed in White v. Sunil■ • 
Hotel Co., [1897] 1 Ch. 707. which is the latest authority w
I have fourni or been referred to. In that case the lea» con 
tained a covenant by the lessee with the lessor that lie would in 
during the term, buy or sell on the premises any foreign u n s 
other than should have been supplied by the lessor, his sm »o?s 
or assigns. This lease was assigned by the lessee to the « 1 • • f nli­
mit. On appeal from Kekewich, J., it was unanimously ! 1. 
affirming his judgment, that this covenant touched the land mi l 
bound the assign though not named. Lind ley, L.J., says \> 
771):-

It seems impossible to su y t lint tin* tenant's assign is not 1- nul In 
this covenant. It is a covenant restraining in fad tin* lessee .ml hw 
assign ialtliougli not named) from using this property in u particular 
wav. In the old language which we are accustomed to with rehreno* 
to matters of this kind, that is a covenant "touching the land "

And Rigby, L.J. (p. 774), says:—
It is the nature of a covenant far more than the question whether 

or not tlie assign is mentioned in it which determines whether t shall 
run witli the land or not. There are some intermediate cases m which 
one does not really know from the nature of the case whether the 
covenant is intended to extend lieyond the first lessee or tc>t; hut
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where, as here, you find a covenant of such a nature that it directly 
affects the use of the demised premises in a manner which the lessor 
chooses to assume will he henelieial to him, it seems to me that, in 
accordance with general principle, the covenant ought to run with the 
land, whether the word "assign” is used or not.
This decision does not seem to have ever been questioned. 

The last reference to it which I have found is in ('kapman v. 
Smith. [19071 2 ('ll. 97, in which it is referred to with approval.

In Courage v. Carpenter, [1910] 1 Cli. 202, where the same 
form of covenant was under consideration, in an action against 
an assign of a lease, the question does not seem to have been 
raised as to whether or not the covenant bound the defendant, 
it being evidently taken for granted that it did.

The only question then is, eau the defendants Grafton and 
Evans, as assigns of the lease, use the demised premises in utter 
disregard of the terms of this covenant, simply because it is 
contained in a separate writing, which was not entered into 
until after the making of the lease ? I do not think that they 
can. 1 have already found that they' took with notice of this 
agreement. It is a perfectly lawful agreement, made for valu­
able consideration, against a breach of which Manahan could 
have been enjoined. I do not sec how, upon the faets as 1 have 
found them, this covenant, which touches the land, can lose its 
efficacy simply because the right to occupy the premises has 
fallen into the hands of parties, other than tlie covenantor, who 
knew of the agreement before they took over the lease. As Lord 
Justice Knight Bruce says in /># Mottos v. Cihson, 4 l)eU. & .1. 
2S2 :

Reason and justice seem to prescrilie that, at least as a general rule, 
where a man by gift or purchase acquires property from another with 
knowledge of n previous contract lawfully and for valuable considera­
tion made by him with a third person to use and employ the property 
for a particular purjiose iu a specified manner, the acquirer shall not. 
to ilie material damage of the third person, in opposition to the con­
tract and inconsistently with it, use and employ the properly in a 
manner not allowable to the giver or seller.
In my judgment, the plaintiffs are entitled to an injunction 

against the defendants G ration and Evans restraining further 
breaches of this agreement. No damage has thus far resulted 
from the breaches of which these defendants have thus far been 
guilty. The plaintiffs have substantially succeeded, and are i-n 
titled to their costs against the defendants Manahan, Grafton and 
Evans. The defendant Raynor was neither a necessary nor a 
proper party to the action, and the plaintiffs will tax no costs 
occasioned by joining him as a defendant, lie was the tenant 
<»f the disputed store. No relief was claimed against him, and 
it was not necessary to the relief awarded the plaintiffs on that 
branch of the ease that he should have been before the Court.

ALTA.

S. C. 
1012

Maxaiian.
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ALTA. He did not appear, and is, therefore, entitled to no costs. The
sü
1912

brewing company did not appear, and will, therefore, have no 
costs. 1 do not think that the real defendants have been put to

ltrnil
any additional costs by the claims made against them in which 
the plaintiffs have failed ; and there will, therefore, be no set-oif 
of costs to them.

Judgment fur plaintiffs.

SASK. CRAM v. BIEHN.

s.c.
1912

Raskatrlmran Supreme Court. Trial before l.amonl, J. August 23. 1912

1. Brokers (§ II A—7)—FunviARY relationship—Rkhit of owner to
RECOVER A MOV XT REALIZED ON SALE—EXCESS OVER NET PRICE.

Aug. 23. A real estate broker with whom the owner of land had listed the 
same for sale at a price net to the owner at a certain amount j»r 
acre plus the broker’s commission at a certain figure per acre, secured, 
without informing the owner, a purchaser through a third fieraon at a 
higher price per acre than the net price to the owner plus the own. i . 
comni'ssion. and agreed to give the third person such excess for 1. * 
commission, and was paid a cash price from which he subtracted his 
commission ami the excess over the net price of the whole of the 
land, the owner of the land sold, in an action brought by her for Un­
balance of tin- enslt payment less the commission she promised the 
broker, is entitled to recovery.

Statement In this case the facts are not in dispute. The plain­
tiff, who was the owner of the east 1 ..-2H-T1-24 west 2nd. 
listed the said land through her husband W. M. Cram with the 
defendant, a real estate agent, at Guernsey, for sale. The price 
at which the defendant was authorized to sell was $15.00 per 
acre plus his commission of 50 cents per acre. On or about 
22nd July, 1910, one W. It. Briggs, a real estate agent of St 
water, Minnesota, called on the defendant and asked if he had 
any good land for sale. The defendant mentioned the plaintiff’s 
half section which was for sale at $15.00 per acre net to plain­
tiff. Briggs said he had a purchaser who he thought would 
buy it, but also said that in case of a sale he (Briggs) would 
have to he protected for $2.00 per acre. Briggs then introduced 
to the defendant his purchaser who was a Benjamin Holmes, 
also of Stillwater, Minnesota. Holmes asked the defendant if 
he had the plaintiff’s half section for sale. The defendant said 
he had and that the price was $17.00 per acre with a cash pay­
ment of $1,020.00. Holmes said he would take it and gave to 
the defendant his cheque for $1,020.00, and the defendant drew 
up a contract between William Cram and Holmes, which Holmes 
executed. On July 24th, the defendant telegraphed William 
Cram as follows : “Sold east half, twenty-three, am lending 
contracts.”

About ten days later defendant sent the contract signed by 
Holmes to a bank in Berlin with a draft in favour of Cram for
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$1.120.00, with instructions to hand it over on the execution 
by Cram of the contract with Holmes. Cram went to the bank 
upon receiving notice from the bank people that they held the 
contract, but as the cash payment set out in the contract was 
$1.920.00, and the draft accompanying tin* agreement was only 
$1,120.00. he asked the bank to hold the document until the 
next day when he expected some advice from the defendant.

Next day, not having heard from the defendant, and the 
bank refusing to hold the document any longer. Cram executed 
the contract and immediately wrote the defendant calling his 
attention to the fact that the cash payment sent was $800,00 
short of that set out in the agreement, and asking him to send it 
on. less his commission of $100.00. On the same day. hut after he 
had sent the letter last above mentioned, Cram received a letter 
from the defendant dated August 6th in which the defendant 
stated he had sold the land to a man from St. Haul at $10.00 per 
acre with cash payment of $4.00 per acre, and that the St. Haul 
man had resold to Holmes, and that instead of making out two 
contracts they had drawn one contract direct from Cram to 
Holmes, and that the first purchaser had taken his profit, which 
was $2.00 per acre, out of the cash payment.

Not being satisfied with this explanation Cram two days later 
wrote the defendant demanding full particulars. To this he got 
no answer. On August 25th he wrote again, and a few days 
later received a letter from the defendant dated August 23rd in 
which he repeated what he had said in his former letter, and also 
stating that the extra $2.00 per acre had never been paid to him, 
but had been retained by the original purchaser from the de­
fendant.

Cram made enquiries and found that the statement of the de­
fendant that he had sold the land at $15.00 per acre was not in 
accordance with the facts, and that flic only sale made by him 
was to Holmes at $17.00 per acre. The plaintiff then brought 
this action for the balance of the cash payment made to the 
defendant less $160.00 which she allowed as commission on the 
sale. The defendant disputed the claim on the ground that he 
had paid the $2.00 per acre to Briggs on September 17th.

SASK.

s. c. 
1012

Stati-mvnt.

Judgment was given for the plaintiff.

0. F. Blair, for plaintiff.
A. M. McIntyre, for defendant.

Lx mont. J.—On the above facts, I am very clearly of opinion umoot, j. 
that the plaintiff is entitled to succeed. When an agent sells land 
for the owner thereof, the purchase money ln-longs to the vendor, 
and must be paid over to him unless he agrees that the agent 
may retain the same or a portion thereof, in which case the agent
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may iutain the amount, but only the amount so agreed upon. 
Here the defendant received $1,920.00 as part purchase limn, 
for the plaintiff’s land. That purchase money belonged to t 
plaintiff. All that she had agreed to allow the defendant o 
of that was ">0 cents per acre, or $160.00. The rest the delVi- i- 
ant must account for. He had no right whatever to pay .f2."" 
per acre to Briggs out of the plaintiff's money without her con­
sent, and the fact that he sold the land at $2.00 per acre mm. 
than the plaintiff was willing to take makes no difference. It 
was his duty to get the best price he could for the plaintiff's 
land, and in getting $17.00 per acre he did no more than Ins 
duty. When the sale was made, the cash payment received on 
account of that sale was the plaintiff’s and the defendant must 
account for it, less the $160.00 which the plaintiff agreed he 
might retain as his commission.

There will, therefore, be judgment for the plaintiff for 
$640.00 and costs.

The plaintiff* also claimed for certain expenses incurred in 
visiting Holmes for the purpose of obtaining necessary informa­
tion to found this action. This claim I disallow; the
plaintiff had sufficient information to enable her to proceed with­
out incurring this expenditure.

Judgment for plaint ill

ONT. BUCKNALL v. BRITISH CANADIAN POWER CO.

Ontario IIigh Court. Trial before .1/iihllctnn, ./. April 23, 1912.II. C. J
1912 1. Damages (5 NIK 220) — Measure or damages for overflow—Flood-

ino a mink—Certificate of mining recorder—Water cowl» 
company—61 Vict. (Ont.) cm. 8.

Tim owner of certain mining claims for which a certificate lias liven 
i**iD-d hy a mining recorder shewing that all the requirements of the 
Mining Act «if Ontario. 8 Edw. VII. ch. 21. had Wn compil'd with, 
though the title thereto acquired was inchoate la'cnuse the (im.rn 
ment charges had not been paid, may recover damages for the wrong 
fill lloiKling of the mining claims hv the raising of the waters ..f a 
certain river by a dam constructed by a water power company holding 
a lease from the Crown of a water power location on the river, granted 
pursuant to til Vict. (Ont.) ch. 8. though the waters of the river had 
not he«*n raises! to a height exceeding that authorized by the Ic.ne. 
which lease, while it conferred the right to flood any Crown land jImc» 
the river and its expansions, contained another provision that the 
lessee should not. by virtue of the lease, have the power to overflow 
or cause to he overflowed any lands other than those demised.

2. Waters (g II I)—93)—Liability of water power company—Oveiii low 
—Right to flood Crown lands—Flooding a mine—Leam it 
FECTED AFTER LOCATION OF MINING CLAIMS.

A water power company’s rights in a lease to it by the Crown of s 
water power location on a certain river made pursuant to til Vict. ch, 
8. which lease also conferred the right to flood any Crown lands . ong 
the river and its expansions, do not relate hack to* the time of making

D2$A
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its original application -n as in make its rights superior to those of ONT.
tin- owner of certain mining claims located after the making of the -----
application but ln-fon the grunting of the lease, and therefore the If.C.J.
water power company has no right to tlood such in ning claim* by the 1912
raising of the waters of a river by a dam constructed by it under the ___
alleged authority of the lease. Buckxall

Action by the owners of certain mining claims for damages British 
sustained by Hooding occasioned by the construction by the Canadian 
defendants of a dam upon the Mattabitcliewan river. 1 owes ( o.

The action came on for trial before Middlkton, J., and a Statement
jury, at North Hay, on the 9th April, 1912, .vlien it was arranged 
that the jury should ascertain the extent of the injury done by 
ihe defendants, and that the learned Judge should try all the 
other issues without the jury.

Judgment was given for the plaintiff.
S. A. Joncs, K.C., for the plaintiffs.
./. Lorn McDougall, for the defendants.

Middleton, J. :—By instrument dated the 29th May. 1909, Middleton, j. 
the Crown leased to the Mines Power Limited a water power 
location upon the river in question, the limits of which arc de­
fined upon the plan attached thereto. These limits do not in­
clude the plaintiffs’ mining locations. The lease was granted 
pursuant to the statute Cl Viet. eh. 8, and the regulations passed 
pursuant to the Act. it contains a clause—13—providing that 
the lessee shall not, by virtue of the lease, have power to over­
flow or cause to he overflowed any lands other than those de­
mised, and providing that, if any such lands are overflowed or 
damaged, the Crown shall he in no way responsible for damage 
done to the owners. It also confers the right to flood any Crown 
lands along the river and its expansions.

Prior to the granting of this lease, the mining claims in ques­
tion had been located; the discovery being, in the ease of four of 
the claims, March, 1908, and in the ease of the fifth claim, May,
1908. The working conditions were duly complied with in the 
case of each of these claims; and on the 4th March, 1912, certi- 
ficates were issued by the mining recorder shewing that the 
requirements of the Mining Act had been fully complied with.

The main work done on these claims was the sinking of a 
small shaft near the surface of the water of Bass lake. When 
the dam was erected by the defendants, it raised the water forty 
feet. It is admitted that the water was not raised to an amount 
exceeding that authorised by the lease. As a consequence of 
the raising of the water, the work that hail been done upon the 
mining claims was completely lost. The plaintiffs were entitled 
to obtain a patent for their claims, hut did not do so, because 
this involved the payment of the Government charge, and it is 
said that they refrained because of the complete destruction 
of all real value in the claims by the Hooding.
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MiiMItlon, J.

The Mining Act recognises a mining claim as a prop, rty 
right. It is true that this right is in a sense inchoate; hut, in 
compliance with the requirements of the statutes, it ripens mt 
a full title ; and I think that the destruction of the valu 
the mining claim, although the title is inchoate, is an injur 
which an action will lie. The title of the owner of the mining 
claim had its inception in the discovery and the recording of tl> 
discovery.

It is said that the water power company made applic.v on 
for the lease in 1907. prior to the plaintiffs’ discovery ; and tli.r 
bv parity of reasoning, its rights ought to date back to the dat** 
of the original application; and. therefore, would be superior • 
the rights of the plaintiffs. 1 do not think that this follows I* 
may well lie that the ■Crown lands ofliee will deal with appl 
cants for power leases in the order of their priority ; hut tir- 
application for the lease confers no title whatever ; it gives n<> 
right to the applicant, and his title is derived from the I 
and from the lease alone. When the lease purports to give, as 
does, “the right to overflow any Crown lands along the shore 
the Mattabitchewan river and its lake expansions and tribu­
taries,” I think that this is not intended to derogate from nr 
interfere with the inchoate title of the locatees of mining ela ni' 
nor do I think that it would be competent for the Crown • 
defeat this statutory title hv any lease.

I left the question of damages to the jury ; and. while they 
have awarded the amount sworn to by the plaintiffs as hn\ ing 
been expended upon the property, I asked them upon tln-ir 
return if they intended to allow the items so claimed. They 
told me that they did not ; th. t they had allowed tin* s;u 
amount, setting off the value of the claim, as a claim, against ti 
exaggeration of the amount expended in the statement put in. 
They also explained to me that they had not included in the 
sum named the value which they fixed for the wood upon the 
flooded land. This amount, at the figures given by the jury 
forty cords per acre, 25 cents per cord, for the forty flooded 
acres—would give an additional sum of $800; so that the dam.iires 
would he $3,627. I can see no reason why the plaintiffs should 
not be allowed for the timber.

Judgment for plain!'If.
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POWER v. MUNRO

\ ru Nrotia Nuprewr I'nurl. Trial hrfurr Itilrhir. .1. \ tiff not “I.
Evidksci (1XÎIA 920 Svkfivikxci m mm m i ('oimuimratiox

— IXHKItlNT I'KOBAIIILITIKH OK TRl'TII.

\\ lion tin* Hole witness is mi interested party and i- giving evidvn< v 
with respect to what took place lietween him and a deceased |H*r*nn it 
i« a safe and judicious general rule to reunite corrohoration. hut there 
is no hard and fast rule to prevent a .Fudge or jury from net ion upon 
such evidence though not corroborated, where the inherent prohnhilities 
of the cane are in favour of the truth of the evidence.

2. KKAVDVI.KXT COXVKYAXCK8 (gill —10)—AiililKMK.vr TO OI\ i: HI < VKI1Y 
—VltKKKKKMK—KlXIUNO IN KAVOt'K IK lilt VtiRKKM h\T.

A pre-existing agreement, to give security for goods supplied to a 
person who is about to engage in a hazardous business, even though 
somewhat vague in its terms, where the finding is in favour of the 
making of such agreement, is sullieient to support conveyances which 
would otherwise Is* treated as made with intent to give an unjust 
preference.

it. KXECTTORH AXII AUMI.XIHTKATORM (g IV B—fiô I—VoXTROI* BY (NIVKT— 
Ckoixiih FOR (IRA NIT Xu AN AUMIXIHTRATIOX OKIlKIt.

Where a person who held certain real and personal property under 
conveyances from the demised which were admitted to have ls*en made 
to him in trust for the grantee and other creditors of deceased was 
also the executor of the decedent’s estate, but his conduct, in dealing 
with the property, was consistent only with the assertion of m ab­
solute title and lie had neglected for a long time to prove the will or 
to file an inventory of the estate, or to have the estate appraisal, 
those circumstances constitute sufficient grounds for ordering the 
estate to be administered by the Court.

N. S.

S. c.
1912

Action by plaint ill* ns n judgment creditor of .lames W. statement 
Johnson, deceased, to set aside as fraudulent and constituting 
an unjust preference certain conveyances of real and personal 
property made by Johnson to defendant in It is lifetime, or to have 
the same declared a mortgage or lien. Also for the administra­
tion in the Supreme Court of the estate of Johnson under his 
will of which defendant was sole executor.

Judgment was given for the plaintiff, 
h . A*. Uoscoc, K.C., for plaintiff.
II Mdlish, K.C.. for defendant.

Ritchie, J. : -Mr. Mellisli. for the defendant, admits that » • i. 
tlie title acquired by the defendant under the tax deed is held 
*\v him in trust for the Johnson estate. This I think was a very 
proper admission to make as it seems to me to he clear that the 
defendant would not hold the property conveyed by the tax 
•lce«| as his own. 1 find on the evidence and hold that the deeds 
imd hill of sale to the defendant, though absolute in form, are 
merely securities for the amount which Johnson owed the de­
fendant. The question is whether or not they are invalid under 
tin Assignments Act. I find that Johnson was an insolvent 
person within the meaning of the Assignments Act. when tin*
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conveyances were given, a ml it' it were not for the pre-ex i- n: 
agreemeiit hereinafter referred to I would hold that 
conveyances were made with the intent to give the defendant 
unjust preference over the other creditors of Johnson, and 
they had such effect and were given to secure a past due in
edness. The only tiling, therefore, which van save thes.......
veynnees from constituting an unjust preference is a pre-exi* in: 
agreement. Whether there was such an agreement is a qmviu 
of fact. The defendant says :—

At the time of the purchase of the hotel hv him I supplied 
hiderahle part of the furniture. lie was not indebted to me - 
of that at that time. After he purchased the hotel I agreed t 
nisli it for him. which 1 did. There was no written agreement m 
was to senne me. I think I spoke to you about it. Your aih
to take a mortgage of the property in preference to a deed a- -
for my account. I took a bill of sale of the furniture and » 
the property.
Again he says :—

My position in relation to him was that I was going to furn •
hotel and get security. I was to have a deed or a mortgage or w
ever I wanted.

This I regard as an absolutely reasonable story. Johnson 
as I understand it, without capital, about to start a pm . 
business, the success of it being very largely dependent up 
whether or not the law against the sale of intoxicating li<|ii 
was enforced in Dicton county or not. The value of tin hot 
depended on that. The defendant was a keen man id' husin « 
His conduct in regard to this whole business shews that In- w ■ 
looking after his own interests, and I think it is very mil k 
that he would make the advances which he did without n ar- 
rangement as to security. It is contended by Mr. Rosme th; 
the defendant must fail on this point because he is not ■ >m 
orated. I am fully impressed with the weight of his argument • 
this point and recognize that when the sole witness is mv n v 
and giving evidence as to what took place between himself aid 
a deceased person it is a safe and judicious general nil to r 
quire corroboration. But I do not understand that ther s any 
hard and fast rule preventing a Judge or jury from act i up 
such evidence though not corroborated.

Here, as 1 have intimated, 1 think the inherent prnl iht * 
of the case are in favour of the truth of the defendant "s • \ i*l**n* 
on this point. But for such probabilities I would hav no h-- 
tat ion. whatever, in holding that corroboration was n ss*r 
I make this statement in order that the plaintiff may not I* pre­
judiced in the event of appeal by misunderstanding as to t! 
basis upon which 1 make the finding of fact.

In support of my view that I am at liberty to a.....pt tl
defendant’s evidence on this point without corroboration I «il||V I

from the ju< 
L.T. 150, 35:
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from the judgment of Lord Russell in Huwlinson v. S< holts, 79 
L.T. -150. 352, 15 Times L.R. S.

The case of Hi Finch fIn re Finch, Finch v. Finch i:\ ( h.D. JUT] 
i- inconsistent with the Inter ease of He II oil gnon f/»i re llmlt/son. 
It"l,ett v. Hnnimlalc, .‘11 ( h.D. 177]. In the former it is said that it 
i- the duty of the Judge to direct the jury not to act upon the un­
supported evidence of the claimant in such a case as this. That is 
not hi* duty. lie should direct them not to act upon it unless it 
brings conviction to their minds that it is true. The learned Judge 
in this ease seems to have thought that, whether convinced or not 
that the claim was honest, lie was hound to tind against it in the 
absence of corroboration of the evidence of the claimant. This is 
wrong, tic ought to examine that evidence with care, even with 
suspicion, luit if. after that, lie felt that it was evidence of truth lie 
- mid act upon it. lie ought to lie completely satisfied liefore allow­
ing the claim, hut lie ought not to disallow it. satisfied or not, merely 
localise the evidence was not corroborated.

I also refer oil this point to In n Harm It, (Itnnli/ v. Maniitlat/, 
11 Cli.I). 1, at p. 9.

The eases cited by Mr. Roscoe are not, I think, at variance 
with the view which I hold. viz., that the t’ourt ought to regard 
such uncorroborated evidence with grave suspicion, hut is not 
precluded from accepting the evidence if satisfied that it is true.

Th pre-existing agreement strikes me as somewhat vague in 
its terms hut not more so than the agreement in Wtbstcr v. 
( i'iimore, 25 O.A.R. 97, at p. 99; where the agreement was in 
the following words :—

Well, of course, we can give you a mortgage on those too ( the 
iliattels). If you mpiire it we will give you -eeurity -in anything 
that we have.

Osler, J.A., said :—
1 think an honest verbal agreement, even as indefinite its the above, 

nu\ U* available to reluit the intent to prefer, when the instrument is 
not attacked or the assignment is not made for more than Go days 
after it is given.

1 find in favour of the pre-existing agreement. It is in writ- 
| ing that the plaint i IV advised the making of the deed of the 

hotel and the hill of sale. There is a defence of estoppel on the 
retord. I referred to this on the argument but Mr. Mellish did 
not argue it or suggest that such a defence could he supported.
I therefore assume that lie abandons it and i do not consider it 
ns it i- a question which should he argued if it is to be relied 

i "ii. I decide that the estate of Johnson should he administered 
L in ill.* Supreme Court. I am induced to so decide hv the conduct 

' the defendant as executor. He did not probate the will for a 
I v,t.v considerable time. The Legislature lias regarded this as a 
I sufficiently grave matter to impose a penalty. He has not caused 

the estate to he appraised, nor has lie filed any inventory, though
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N. S. lu* took an oath that lie would do ho within three months
S. C.
1912

tin* date of probate, and his conduct since the death of .1 n-,
in setting up that he had an absolute title under the tax

VtlWKB
and that the other conveyances were intended to be ,V 
and not as securities, convinces me that he is likely, in t

MrxBo. charge of his duties as executor, to consider his own ih*.
Rit. liie. J. more than the interests of the plaintiff and other créditais.

The plaintiff will have file general costs of the action an 
defendant the costs of the issue found in his favour.

Judgment for phi

ALTA. LANE v. CRANDELL.

S.C.
1912

.1 Iberia Supreme Coin 1. Trial before SinimoiiM. ./. ■/«/// 1
1. Automobiles <§ I—2 ) - Liability or owner—Neoi.iokxce oi i

July 2. OF OWNER U8I.NO SAME FOR IIIS OWN PURPOSE—ABSENCE <U •
The fart that tin* owner of an automohili> in Allivrta lu* . 

permimtion to his hrother to uhc the automohile on Ilia own 1 >■;- •• 
without payment rai*en no presumption of agency between 
hia hrother. and the owner is not liable to one injured by tin- . •• 
negligence of lus brother while exercising such permi-- 
though at the time of the accident he be driving home tie •
wife at the owner's request.

fYnrciis v. \oakr*. Il Q.H.l). ô.'to. rcferreil to. S<-v al*o 1’
Torts, 7th ed., pp. 77 and 7H; and Bigelow on Torts. Htli cl

Statement Action for damages for personal injury by being run 
by an automobile owned by the defendant.

The action was dismissed.
F. E. Eaton, for the plaintiff.
A. II. Clarke, K.C., for the defendant.

Simmon*, J. Simmons, J. :—The plaintiff was crossing First s i 
just south of Eighth avenue, in the city of Calgary. 1" 
and 6 p.m., on the 21st October, 1911, when the defend i:' "> 
driven by Frank A. Crandell, a brother of the defend,in:. > 
the plaintiff, knocking her down and causing bodily iniur 
her, as well as tearing her clothes and injuring them. Kran 
Crandell came along Eighth avenue from the west. T! 
was congested with traffic. Another car was stand in. 
south-west intersection of First street west and Eight 1 
and Crandell waited on account of the congested traiii 
corner.

When Crandell turned out and passed this car and 
the plaint iff, Crandell s car went about tin* length of it> 
running over the plaintiff, before he succeeded in stopping

The evidence discloses gross negligence on the part "i ' 
dell, who was driving the car. One of the plaint ill s u
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says that the car was going 15 miles an hour, and another wit­
less said that it was 10 miles an hour. Crandell says that his 
ru!’ was running on low speed and not going more than 4 or 5 
miles an hour. If he spoke the truth as to the rate of the ear 
wlivii lie ran down the plaintiff, I can only conclude that he was 
utterly incompetent to he in charge of an automobile on a crowd­
ed street, as it is common knowledge that an automobile run­
ning at a low speed can he stopped in the space of 2 or 4 feet.

The defendant has raised the question of his freedom from 
liability, on the ground that, while the defendant was the owner 
of the ear, his brother, who was in charge of the ear, was not 
au ag'-nt or servant of the defendant. Frank A. Crandell. who 
r.m -I oui the plaintiff, says that lie had the consent of the de 
fell-la lit to use the car in his own business, although he did not 
I'iV the defendant for the use of it. On the afternoon of the 
accident, he was asked by the defendant's daughter to bring 
home the defendant’s wife, and lie had taken the defendant’s 
wife into the car, and was bringing her home, when the plain­
tiff was run over.

Pollock, in his Law of Torts, 7th ed.. pp. 77, 78, says :—
It is quite possible to do work for u mail in tin* popular sense, 

a ml even to Ik- his agent for some purpn-es. without Is-ing his sor 
vaut. The relation of muster ami servant exists only between per- 
- rais "f whom the one has the order and control of the work done by 
the other. A master is one who not only prescribes to the workman 
the end of his work, hut directs or at any moment may direct the 
means also. or. as it has been put, "retains the power of controlling 
the work.”

ALTA.

S.C.
11)12

Chan DEM..

Simmons, J,

: First sti 
Calgary. hetw 
he defend i:'' 
e defendant. •'
: bodily injur ' ' 
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Bigelow on Torts, 8th ed., p. 54:—
B.V the term “servant” appears to Ih* meant one who, being strictly 

'ulmrdinate to and de]M-ndcnt upon the will of hi* employer within 
■ term* of his employment, does not make, or rattier is not on- 

-•Itied to make, contracts for his employer.
llrimiwell, L.J., in Yiuais v. Xoal;,t, l> (j.lt.l). r.:J2:—

A 'ervant is a person subject to the eommand of his master as to 
the maimer in which he shall do his work.

It is impossible to bring the defendant within the relation of 
iiui't. r and servant, as he had no control over the actions of his 
'■'■"’her. Nor can the relation of principal and agent he held to 
apply An agency may he created in express terms hy writing 
or parol, or it may he presumed from the circumstances and 
conduct of the parties; and—

«here one lias so acted as from his conduct to lead another to believe 
ih.it he has appointed some one to act as his agent, and knows that 
’ ;it other person is about to act in that behalf, then, unless he in* 
tvrpoM-s, lie will in general lie estopped from disputing the agency, 
' in fact no agency realty existed: Leake on Contracts, titli ed., 
V- 316.
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ALTA. There is no evidence that the defendant held out to ai
that there was any relation of agency between him and h 
ther; and the fact that his brother had his permission to u 
defendant's car does not raise such a presumption.

The plaintiff's action is dismissed, and the defend.n 
be entitled to costs, if lie insist upon them; but, if 1 in; 
gest, it seems to me a ease where lie might forego this : 
view of the circumstances of the case.

( HANUK1.L.

Action (I I Sill

PATTISON v. CANADIAN PACIFIC R. CO.
Ontario I’mirt of Appeal. 1/wot, C..I.O . Oarroir. Marian n. IZ-.

1/

ONT.

C. A. 
1012

1. Mastkh ami hfrvaxt l S II E5—20.'»)—Liaiiimty of mahtfr
FAT HVFFRIOK'*—(p’FNTlOX OF FACT IN FACII CASK.

Tliv application of 1 1m» rule* respoinleat superior to each 
«•:i «!«•) H-ml*. upon fad « ami I* a «picstion of fart.

[Ilef'arlan v Itelfast Ifarhour t'oininissioii'iH. [10111 2 I 
44 Iri*h L.T, 22.1. referred to.]

2. Mahtfr ami si rvaxt (§IIK5—205)—T.iahjlity of mahtfr— \
MAX Al’l'OI XTF.II IIY OXI RAILWAY IXlMl'AXY—A XOTIII.I.
CRAXTFIi RIlillT TO CROSS LINK—NkuI.KIFXCF. OF RUINAI M V 

Where a railway company applies to the Railway Roar*! in 
lion 227 of tin- Railway Act. R.s.r.. ch. .17. for leave to . i 
of another ra Iwav eompaiiy. and the Hoard, by it* order v 
to ero»*. directs that an interlocking plant «hall lie e-tal-i - 
crossing at tlie expen-e of the applicant company, and that 
company, whenever it desires to make use of the crossing 
entitled, upon notice to the applicant company, to place • 
in charge thereof, whose wages are paid by the eompaio 
him and reimbursed to it In the applicant company. 11 • 
so appointed is the servant of the company appointing hin 
company, and not the applinnt company, is liable to a *ei 
applicant company who i- in Mired hv the negligence of tic 
in passing a train of the applicant company over the i t"- - 

f.lndgmeiit of Royd. <’.. Paitinon v. I'.I’.If.. 24 O.J..R. I* 
(•arrow. J.A., dissenting.)

Statement Appeal bv tlu* defendant the Canadian Pacific Railw 
pan y from tin* judgment of Hoyd, C., Patti son v. Cantu 
If. Co., 24 O.L.R. 482.

The appeal was allowed, (ïarrow. .I.A., dissenting.

Argument / HeUmulh, K.C., and Angus MacMurchtj, Kd
appellant. Frank Inland, whose negligence was the c 
accident, was not the servant of the appellant. Tli 
shews that Leland was appointed to take charge of tl 
by the Canadian Northern Railway Company, in pi. 
an order of the Board of Railway Commissioners, and 
appellant had no part or voice in his selection, up muner 
hiring, or dismissal, exercised no supervision, discretion
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over him in the performance of his duties, and was not responsible 
to him for his wages, nor was he responsible to the appellant for 
the performance of his duties or subject to the appellant's direction 
or control: General Steam Xavigation Co. v. Ilritish amt Color ml 
Steam Xavigation Co. (1808-9), L.K. 3 Ex. 330, L.R. 4 Ex. 238; 
Grand, Trunk It.\Y .Co. v. Hoard (1905), 30 ( 'an. S.( '.R. 055, especi­
ally at p. 070; Stewart v. Cere Marquette K. 11*. Co. 11905'. 0 < ).W.R. 
721; Donovan v. Laing Wharton ami Down Construction Si/ndirate 
limited, [1893] I Q.B. 029; Hansford v. Crawl Trunk li.W. Co. 
1909), 13 O.W.R. 1184; Fourth Annual Report of the Hoard of 

Railway Commissioners, p. 304. The learned trial Judge erred 
in regarding Leland as a joint or common servant of the two de­
fendants. or as alternately the servant of the one or the other of 
them according to the service performed and benefit received by 
each. The rule of respondeat superior arises out of the relation 
uf superior and subordinate; and we submit that this relationship 
did not exist between the signalman and the appellant.

Wallace Xeshitt, K.C., and Christopher C. liohinson, for the 
defendant the Canadian Northern Railway Company. Frank 
behind, whose negligence was the cause of the accident, was 
appointed under and by virtue of the authority contained in an 
order of the Board of Railway Commissioners for Canada. We 
submit that this respondent exercised reasonable and proper care 
in appointing Leland as signalman, as lie was a competent person, 
and his work was satisfactory to the appellant. I’nder tin- terms 
of tin- order of the Board, this respondent was only the paymaster, 
inasmuch as the wages of the signalman were reimbursed by the 
Canadian Pacific Railway Company. At the time of the accident, 
belaud was engaged in the work of passing a train of the appellant 
across the diamond, and this respondent was in no way interested 
in such work, and derived no benefit therefrom, nor was Leland 
subject to the control of any officer of this respondent. We 
submit that Leland, while so engaged, was under the sole control 
and direction of the appellant, and was tie* servant of the appellant 
alone. This respondent is, therefore, not liable for the eonse- 
<iuen.es uf Leland\s negligence. A.’s servant may become B.’.s 
on a particular occasion and for a particular purpose, notwith­
standing that he continues in A.’s service and is paid by him: 
t mon Steamship Co. Limited v. Claridge, [1894| A.C. 185, at 
p. bss. R is the company for which the act is being performed 
ai the time that is responsible, where the servant has been com­
pulsorily appointed. We refer to the following authoritie- 
l! v. Great Western /.Ml < - I860 L.R. 2 1
Sim • on v. Xorth Hastrrn li.W. Co. ls7Si, 3 Ex. I). 311 : Hansford 
v Crand Trunk It.W. Co., 13 O.W.R. 118»; Hall v. Lus, [1904] 
2 K.B. 602.

ML Moss, for the plaintiff, asked, in the event of the appt a I 
■" !I|K allowed, for leave to appeal as against the < ’anadbin Northern 
Kailwa\ Company, and for judgment against that company

ONT

0. A.

t ' \ N VDIAN
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ONT. Ilellmuth, in reply, referred to Dewar v. Tasker and
, \ Limited (1907), 23 Times L.R. 259; Tht Sussex, [1904] i ’
101-2 at p. 251; The Halley (1808), L.K. 2 P.C. 193; Jones v. Sc . or-/
------ [1898] 2 Q.R. 505, at p. 573.

Patti son

Canadian J May 15. 1912. Moss, CJ.O.: -This appeal, though nominaih 
Pacikig and in form an appeal against the plaintiff, is in substance ami r ;i|.

( 11 it y an appeal against the defendant the Canadian Northern Hail.
m<*8.c.j.o. way Company. At the trial, and again on the argument of the

appeal, it was admitted that the unfortunate accident which 
caused the death of the plaintiff's husband was due to the i:ms< 
negligence of one Frank Leland. who was operating the points 
and signals in connection with the interlocking plant at \\ .,rd'< 
crossing.

The amount of damages to be paid by the company ultiin.ttvh 
held liable was agreed upon and fixed at 84,250.

The only question tried and debated was. which one of tin- 
defendants was answerable for the consequences of Lelaml's 
negligent act?

The solution of that question is to be found by asec-rt aining 
from the facts established in evidence whose servant Leland war 
in fact and law. when he committed the negligent act. And. a« 
has been many times observed, the answer depends upon tin- fact- 
and the proper inferences to be drawn from them. The remit 
case in the House of Lords of McCartan v. Belfast Harbour <‘ - 
mis8ioner8 11911], 2 Ir. R. 143. 44 Irish L. T. 223. was one 
in which action was brought for personal injuries to the plaintiff 
while engaged in helping to unload a ship. A crane, the pro|K rt; 
of the defendants, was hired to the master of the ship for unloading 
purposes. The crane was in charge of and worked by a servant 
employed by the defendants. The plaintiff was working under 
employment by the master of the ship, and was injured through 
the negligence of the craneman. There was judgment for tin- 
plaintiff, and ultimately an appeal to the House of Dm!'. It 
was contended for the defendants that yuoad the work cm which 
he was engaged at the time of the accident the craneman was the 
servant of the master of the ship, and not the defendants' >• r\ant. 
The Lord Chancellor said : "I regard this case as one purely of 
fact, in which no point of law is in dispute. The question on which 
the decision hinges is this—Was the man, whose negligcnn .;ui.«vd 
this accident, acting as servant of the defendants in doing what 
led to the mishap, or as servant to the master of the \« —• 1 wh : 
was being unloaded?” And Lord Dunedin said (p. 220) Tie r- 
is no principle involved in . . . this case except the principle
which I have already mentioned, which is compendiously •leM-rib-.i 
by the brocard respondeat superior, and as to which no om- enter­
tains any doubt. The application of that principle to •h par­
ticular case depends upon facts, and is a question of fact
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The present case having been tried without a jury, and there 
being no substantial difference as to the facts, we are free of the 
difficulties which sometimes arise in dealing with findings upon 
disputed facts. It only remains to endeavour to make the proper 
application of the facts and the inferences to be drawn from them, 
in order to ascertain which of the two companies is liable.

The learned ('hanecllor has held the defendant the Canadian 
Pacific Railway Company liable, basing bis conclusion, as 1 read 
his opinion, upon three grounds : (a) that, behind being the com­
mon signalman, the projH*r legal outcome as to liability in case of 
negligence is, that lie was to be regarded as the person employed 
by the company for which he was adjusting the points and giving 
the -ignals; (b) if the order of the Board of Railway Commis- 
siont rs. coupled with its directions, be regarded as a (/nasi contract 
or in the nature of a contract between the companies, the rules of 
common law would place liability on the company which was 
making use on its own line of the common servant for the sole 
prosecution of its sole work at the crossing; (c) or if, rejecting 
the theory of joint service, and regarding behind, appointed and 
paid in the manner in which he was, its the servant or agent nui 
generis of both companies, then fairness and good sense would 
support the proposition that the company for whom he was alone 
acting on the particular occasion was the principal against whom 
relief should he sought in case of misconduct on Leland’s part 
occasioning injury to an employee of the last-mentioned company.

Rut. however strongly these propositions may appear to be 
consistent with what should be fair as between the two companies, 
1 am. with deference, unable to think that they can be considered 
as decisive of the question in issue here. In order to give effect 
to them, it must he first found that behind was the common servant 
of the companies. He was, it is true, the common signalman, 
in the sense that he was the only one in charge; but it by no 
means follows that he was the servant of both companies. It 
must depend upon the circumstances of his engagement, the 
nature of the duties he owed to the respective companies, and the 
extent of the control over his conduct and actions vested in each 
of them.

The occasion for the employment of a person performing the 
dut it - which Lcland was engaged in. arose out of the application 
of the < anndian Pacific Railway ( otiipany to the Board of Railway 
Commissioners for leave to cross the track of the Canadian North­
ern Railway Company's spur line to their gravel pit at the point 
in question. The Board granted the leave, but directed that the 
CanadiMi Pacific Railway Company should, at its own expense, 
under the supervision of an engineer of the Canadian Northern 
Railway Company, insert a diamond in the track of the latter 
company at the point of crossing, and that the crossing be pro­
tected by an interlocking plant, derails to be placed on the lines of

ONT

C. A. 
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ONT. both companies on both sides of the crossing, the derails , i„
C. A. 
1812

interlocked with home and distant signals. Then followed vc. 
tions bearing directly on the question here, viz.: (4) that, durum

Vattison
such period of the year as the line of the Canadian Northern N 
not being operated, the signals and derails be set and placed «a*

Canadian
Pacific

It. Co.

to permit the crossing to be safely made by trains of the ( ’an.Di .m 
Pacific, without stopping, and that, during such period, ii dull 
not be necessary to have a man in charge of such crossing: > ilia*
the Canadian Northern Railway Company be entitled to 
a man in charge of such crossing whenever the said line i< i l„ 
operated by that company, upon giving to the Canadian i i 
Railway Company at least 48 hours’ previous notice in writ : 
its intention so to do.

Thus far it will be seen that, so long as the Canadian N tlivrn 
Railway Company is not operating its line, no necessity for Ii,. . 
a man in charge of the crossing exists, and it is only v. 1 *i the 
Canadian Northern Railway Company desires to operate 
that a man is to be placed in charge. Until the arrival of tha* 
time, the Canadian Pacific was free to use its line for all prop ar. 
legal purposes without hindrance at the crossing. Tin next 
material directions are: (7) that the man in charge of tin- int 
locking plant be appointed by the Canadian Northern: >1 ** 
that the ( ’anadian Pacific bear and pay the whole cost of pm , u: 
maintaining, and operating the interlocking plant, indu . 
cost of keeping a man in charge of the crossing. With tin * 
be read the stipulations of clause (6) that, in the movem-nt 
trains of the same or of a superior class over the cm—n. • 
trains of the Canadian Northern have priority.

So that, when the occasion for placing a man in char: iri«* 
his appointment is to be mat le by the Canadian Northern 
is to be paid in the first instance by it. The Canadian ! 
to indemnify the Canadian Northern for the cost of ket p . him 
in charge, but otherwise there is nothing expressed which v . 
give the ('anadian Pacific any control over or power of inti 
with him in the jierformance of his duties. Complete 
the interlocking plant and of the man in charge is lip • tIn- 
Canadian Northern, and in the movement of trains its are hr 
priority. The evidence shews that the two companies 
preted the effect of the order. The man in charge wa> in iriah 
appointed by the Canadian Northern without any prc\ »
mu ni cat ion with the Canadian Pacific; and it nowhere p ^ 
that it ever interfered with tin- man in the performnne : hi* 
duties. It was, of course, open to the Canadian Paciti 
plain to the ( 'anadian Northern in case of neglect or fa 
man to attend to his duties; but it had no (lower to di 
even suspend him. It was, of course, part of his duty 1 
tention to the signals from trains of the ( ’anadian Pacific 
ing the crossing, and to <vt and place the signals and d
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to permit the crossing to be safely made as soon as the traffic on 
the Canadian Northern Railway Company's line permitted. But 
such acts as these cannot he so classed as to convert them into 
orders or directions given to him as a servant of the Canadian 
Pacific Railway Company. As the ease appears to me, it is the 
simple case of a man employed and paid by the ( ’.inadian Northern 
Railway Company, subject only to its orders and subject only 
to dismissal by it, acting on its behalf as the company having sole 
control of the interlocking plant, but under obligation to permit 
the crossing to be safely made by the Canadian Pacific Railway 
Company’s trains, though in subordination to the Canadian 
Northern Railway Company's trains.

And, in my opinion, no question of joint or common employ­
ment or agency arises, belaud was at the time engaged in per­
mitting a Canadian Pacific train to make the crossing in response 
to its signal, and his negligent act was in displacing the points 
after he had permitted the train to proceed.

I think that negligent act was committed bv Leland as the 
servant of the Canadian Northern Railway Company, and that 
it should be held liable for the damages.

This conclusion gives rise to another question, which was 
raised and partially discussed upon the argument of the appeal. 
Tin- plaintiff has not appealed against the Canadian Northern 
Railway Company, nor asked that, if the judgment against the 
Canadian Pacific Railway Company be set aside, judgment for 
the damages should be entered against the Canadian Northern 
Railway Company. Upon the argument of the appeal, counsel 
for the plaintiff asked to be allowed to appeal so as to obtain 
judgment against the Canadian Northern Railway Company.

The case seems a proper one for giving this relief, and it should 
he granted. Rut the Canadian Northern Railway Company may 
be advised that, in order to render unnecessary any further argu­
ment. it would be proper to submit to judgment in the same way 
as if an appeal had been brought by the plaintiff in the first in­
stance.

In that case, judgment may go setting aside the judgment 
against the Canadian Pacific Railway Company, and directing 
judgment to be entered against the Canadian Northern Railway 
Company, with costs throughout to the plaintiff and the ( anadiau 
Pacific Railway Company.

If. however, it is deemed necessary by any of the parties, tin- 
matter may be mentioned again.

M xclaren, J.A., concurred.

Mi ukditii, J.A.: 1 am quite tillable to agree with tin- trial
Judge in his views of this case.

I am quite unable to understand how any one who does not 
hire nr pay, and who cannot discharge, order, or control, a servant
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employed and paid and subject to discharge by, and to the orders 
and control of, another person only, can be considered the ma.-n-r 
of or answerable for the misconduct of such a servant: manifestly, 
I would have thought, the master could be only he who employed, 
paid, and discharged the servant, and to whose orders and control 
solely he was subject.

In this case the Canadian Northern Railway Company hired, 
paid, and discharged all the signalmen of the crossing where the 
accident happened, who were all subject to the orders and control 
of that company solely. The ( 'anadian Pacific Railway ( ompam 
had no voice in any of these things, they had no power whatever 
over any of them, nor ever assumed or attempted to exercise any 
authority respecting them: their only right was that of any other 
stranger to the contract between master and servant, to complain 
to the master if they had fault to find with any act of the servant, 
but even that was never done.

How then is it possible, rightly, to hold the Canadian Pacific 
Railway Company liable for his negligence in the performance 
of his duties in such a service? Because that company was bound 
to recoup the other in the amount expended in his wages, cannot 
have any such effect: see The Slimjsby ( 11M13), 120 Fed. Repr. 7-K 
and Swainson v. Xorth Eastern li.W. Co., 3 Ex.D. 311.

The narrow ground upon which the trial Judge held that the 
Canadian Pacific Railway Company is liable, was, in my opinion, 
based upon error in fact as well as in law. It is not a fact that, in 
doing that which caused the accident, the signalman was acting 
upon the request, or at the instance, or for the lieiietit. of that 
company. When their train was approaching the crossing, tin* 
signals of safety were set upon the line which gave them a dear 
right of way : there was no need for, or to signal for, any >« nice 
on the part of the signalman; it was the right and the duty of the 
train to go on as it did; the difficulty arose not from any - nice 
needed or asked for by those in charge of the train, but by rva>on 
of the other company’s tipsy servant interfering with that train's 
right of way, not at the request or instance of the Canadian 
Pacific Railway Company or for their lienefit, but wholly and 
diametrically opj>osed to their interests and desires. On tla- 
contrary, it was for the benefit of the other company, becaus- in­
actions made its line safe, in making the Canadian Pacific Railway 
Company’s line unsafe, and throwing the train off the truck and 
killing the plaintiff’s husband. It ought not to Ik* necessary, hut 
it seems to be, to say that in making the one line safe tin other i* 
necessarily made unsafe ; that is the purpose of the interlocking 
apparatus: in oj>ening the “derailing” switch on the on- lint 
that switch is automatically closed on the other line, giving the 
only safe right of way to the latter.

One might well differ from the trial Judge with great* : hesi­
tancy, were it not that he was under a misapprehension of some of
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So, too, to say that the signalman was in the service of the 
Canadian Pacific Railway ( onipanv, which paid him and eonenrred 
in his appointment; and that the service at the time and place in 
question was being performed solely on behalf of and for the benefit 
of that company. If these things had been as they are incorrectly 
stated, a very different case would be presented for consideration 
on this appeal.

Judging only from the quotation from them made by the trial 
Judge, it seems to me to be obvious that tin- views expressed by 
the Chairman of the Railway Board, upon the application which 
was then before him, which had nothing to do with this matter, 
have been misapplied to this case. The Chairman was evidently 
dealing with the question of what should be the form and effect 
of the order to be made upon an application for crossing facilities; 
not in any sense as to the effect of the order which had been made in 
this matter; if it had been otherwise, I cannot think that any one 
could agree with him; as they are even, there may lx* very different 
opinions.

the very material facts of the case when disposing of it ; the ( 'ana­
dian Northern Railway Company was not ordered by the Railway 
Board "to appoint a competent man" to be in charge of the cross­
ing: the order was, that they “lie entitled to place a man in charge 
of such crossing," when the line was to be put in use by them, upon 
giving forty-eight hours' previous notice to tin* other company. 
The Canadian Northern Railway Company did not use at all 
times this part of its road; and so it was at liberty to withdraw 
the signalman whenever it saw fit not to use it; at which times, 
if it did its duty, it would see that this interlocking switch was 
securely locked so as to give the right of way all the time to the 
other company's line; and so the signal service was all the more 
under its control and in its charge and keeping.

It was also incorrect to say, as the trial Judge did. in his reasons 
for deciding against the Canadian Pacific Railway Company, that 
a competent mail was appointed to the satisfaction of that com­
pany; that company was in no way consulted about the appoint­
ment of any of the several signalmen, and knew nothing about 
them, nor had anything to do with them, but had to. and did, 
submit to all such appointments as the other company chose to 
make.

It would certainly lie a new and unfortunate state of affairs 
if one were to be held answerable in damages for the misconduct 
of a servant in whose appointment he had no voice, and who was 
not subject to his orders or control, nor hired or paid by him, and 
who was not acting upon his request or at his instance or for his 
benefit, but the very opposite, in tin* misconduct which caused the 
injury: a man to whose directions at the crossing, they were 
hound to conform: not he to theirs.
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The case seems to me to be a very plain one of liability of the 
Canadian Northern Railway Company at common law; and not 
of liability of the Canadian Pacific Railway Company under the 
Workmen's Compensation for Injuries enactments, or othenv:

Since this opinion was written. I have had an opportunity of 
perusing the ruling of the Railway Commissioners referred to in it 
and find that it is entirely in accord with the views I have expr n-.J 
in all respects. It is there said by the Chief Commis don* r. 
among other things: “I think, in all cases where the Board he 
made crossing orders, the man in charge of the interlocker has been 
regarded as the employee of the senior"—the Canadian Northern 
Railway—“company only, in which event, if, through hi- ire- 
lessness or negligence, damages arise to the servants or employees 
of the junior company, recovery must Ik* had against the junior 
company."

Magee, J.A.:—The Railway Act, R.S.C. 1900, ch. 37, in see. 
151. clause (c), gives each company the power to cross any railway, 
as by clause (d) it gives power to carry the railway across the lands 
of any person; but, by sec. 227. it directs that the cars shall not 
so cross another railway until leave therefor has been obtained 
from the Board of Railway Commissioners; and, upon application 
for such leave, the Board may direct that such works and appli­
ances be installed, maintained, and operated, watchmen or other 
persons t and measures taken, as appear to the Board
best adapted to prevent danger, and may make other direction* 
and, by sec. 229, at any such crossing at rail level the Board may 
order the adoption of such interlocking switch, derailing di c 
signal system, and appliances, as to render it safe for trains to 
pass over the crossing without being brought to a stop.

In 190K the Canadian Pacific Railway Company, which 1 
may call “the Pacific," desired to cross this spur-line of tin- < ana* 
dian Northern Railway Company, which may be calh-d "tIn- 
Northern," and it did not desire to do so overhead or by a subway, 
but at rail level ; and it made application to the Board to \an a 
previous order of the 2tith December, 1906, by granting permi-ion 
to use the crossing for other than construction purposes ami by 
having the crossing protected by home and distant signal The 
Board's order of the 29th April, 1908, gave: (1) the leave t > crus- 
but directed (2) that the Pacific company, at its own expense, 
under supervision of an engineer of the Northern company. should 
insert the diamond at the crossing; (3) that it should be proh-ctfd 
by an interlocking plant, derails to be placed on the lin* - of both 
companies on l»oth sides and to be interlocked with horn» ami <lif­
tant signals; (4) that, during such period of the year as the 
Northern line is not being operated, the signals and derails be set 
so as to permit the Pacific trains to cross without stopping, and 
then it should not be necessary to have a man in charge of the
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cros'ing; (5) that the Northern company “be entitled to place 
a man in charge” of such crossing whenever the line is to be 
operated by that company, upon giving notice to the Pacific com­
pany: ti) that the Northern company’s trains have priority: 
(7) that the man in charge be appointed by the Northern company ; 
and 8) that the Pacific company bear and pay the whole cost of 
providing, maintaining, and operating the interlocking plant, 
including the cost of keeping a man in charge of the crossing. 
By another order, of the 7th May, 1908, on the Pacific company’s 
application, and on the recommendation of the Board’s engineer, 
‘•tin* applicant company and the railway company,” which I 
suppose means both companies, were authorised to operate trains 
over the crossing without being brought to a stop.

Among the rules adopted by the Board for interlocking systems 
at crossing at rad level, one provides that "when the signals oil 
the distant and home posts indicate safety, the train can proceed.”

In September, 1910, the crossing was in operation, and the 
Northern company was using the spur-line for hauling gravel and 
other purposes, but the Pacific company had five or six times as 
many trains crossing as the Northern company. A signalman was 
in charge, and operated the signals and derails on both lines from 
a tower, which seems to have been located on the land forming the 
original right of way of the Northern company, though that is 
not very clear. No part of that land seems to have been acquired 
by the Pacific company.

The Pacific company’s train, on which the plaintiff’s husband 
was fireman, was proceeding to cross without stopping, as the 
'igiui!' indicated safety, and the signalman in the tower, negli­
gent! v and without cause or warning, operated the derailing 
switch on the Pacific company’s property and derailed the train, 
and the fireman was killed.

The negligent signalman had been selected and appointed solely 
by the Northern company, and was subject only to its control and 
to dismissal by it. He made reports periodically to that company, 
ami only to it. The Pacific company was not consulted or en­
titled to he consulted as to his appointment or retention, and had 
had no voice therein. It could not discharge or even suspend 
him. and at the most could only complain of any misconduct 
by him to his employer, the Northern company hut, no doubt, 
had an ultimate right of complaint against that company itself 
to the Railway Commissioners. His wages were agreed upon 
bi‘tw<< n him and the Northern company and paid by that com­
pany without consultation with the Pacific company, but were 
reimbursed by the latter company to the Northern. He was 
furnished by the Northern company with its rules for crossings. 
He also had a copy of those of the Pacific company, but it does 
nut appear how he obtained them. The rules of both companies 
are. in effect, if not literally, the same, both being approved by
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the* Hoard. It was necessary for him to have time-tables of ln,th 
companies, and they were furnished to him. The Northern 
company’s superintendent says that that company “gave iii>triv- 
tions to him in connection with the operation.” It d<>. - n,,» 
appear that the Pacific company gave any instruction* It .. 
stated that generally the senior company—the company who* 
line is subsequently crossed by another—has the pri vil. of 
appointing the signalman at crossings.

As the signalman was not required when the Northern rompai, 
was not operating that line, nor before the crossing was made, t ,n. 
not be said that he was employed for the service of either company 
as regards danger from its own trains, inees, or employee*. ||. 
was authorised to use appliances and fierform operations then with 
on the Pacific company’s property, but any danger he was tie : 
prevent would be a common danger to both companies, and. then- 
fore, never a danger of the Pacific company, apart from dam; r 
the Northern company, his employer. In setting the signa1' at 
rails properly for “safety” on the Pacific line, he was doing r, 
more than saying that his employer’s trains or track wm- in­
going to interfere with the train. In wrongfully moving tin* lie- 
railing appliance, he was saying, “There is danger to my cmpln 
er's property as well as to you.” What actuated him to du a* I 
did does not appear, but it is not at all likely, and it certain • 
not proved, that he was seeking to save the Pacific train aim 
from danger on the Pacific line. What happened was much ti 
same as if the railway watchman at a highway crossing w- rc t 
signal to a teamster that it would be safe to cross, and then ilrup 
the bar across the horse’s back.

It is true that the train was derailed by means of an appiiativ 
put on the Pacific track by the Pacific company, and win- that 
company assented to being used by the Northern compatit 
through its signalman; but they did not assent to his d"ing s> 
negligently or improjK-rly, and there was no negligence in ghini 
such assent.

It is not the fact that the engineer or any employ• • tb 
Pacific company signalled for any movement of the ~ i . - r 
switches, either then or ordinarily. The signalman of the Nortlu rn 
company controlled the right of the Pacific company's tr e t 
cross, but no employee of the Pacific company had am n it io rity 
over the signalman.

It is true that the Pacific company had applied for fin- pro­
tection of the crossing by signals, and the signals would n- estate 
a signalman ; but they did not ask for or obtain the ■ r -1 n; 
any way of the signalman. As apjiears, it is usual for tin m r 
company at railway crossings to appoint the signalman In lad 
the Pacific company did no more than a municipal> tint b 
which asked that a railway company should maintain a " ' iman 
at a highway crossing.
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From the decision of the Hoard of Railway Commissioners 
report for 1009. 11 Sessional Papers, 1910, 20 c.. p. 301 . men­

tioned by the learned Chancellor, it is apparent that it was the 
view of the Board, and it would seem of the railway eompanie- 
themselves, that, in taking the appointment of the signalman, 
the senior company was assuming a serious responsibility. which 
it was felt they should not in future orders be subjected to. and 
the Board decided that in future orders, made after the l-t Oc­
tober, 1909, it would be provided that the signalman ,'hotild be 
regarded as an employee of both senior and junior eompanio.

Apart from that view, upon the facts here it does not appear 
that the negligent signalman was in fact, in any sense, in the 
service of the Pacific company, or that, at the moment of his 
negligent action or in taking the course he did. he was for the time 
being acting otherwise than as the servant uf tin- Northern com­
pany. which, through him. was unwarrantably placing an obstruct­
ion upon the Pacific company’s property in the way of the train.

This appeal of the Pacific eompany should, in my opinion, be 
allowed, and the plaintiff should have leave to appeal against the 
judgment in favour of the Northern company ; and 1 agree in the 
proposed disposition of the costs.
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( I arrow, J.A. (dissenting) :—The plaintiff sues on behalf of ju.
herself and the infant children of lier late husband, Samson 
Pattison, to recover damages resulting from his death 011 the 
10th September, 1910, through the alleged negligence of the de­
fendants or of one of them.

The amount of the damages was agreed upon at the trial at 
the sum of $4,200.

The deceased, Samson Pattison. was in the employment of 
the defendant the Canadian Pacific Railway Company , as a 
locomotive fireman. On the occasion in question, he was em­
ployed upon an engine attached to a train proceeding from the 
city of Winnipeg easterly. About seven miles east of Winnipeg, 
at a place called Wood Crossing, the line of railway of the de­
fendant the Canadian Pacific Railway Company crosses the line 
"f the defendant the Canadian Northern Railway Company, and 
what there occurred is thus expressed in the statement of claim 
and admitted in the statement of defence of the defendant the 
Canadian Pacific Railway Company:

“*r>- Upon approaching the said crossing, the train upon which 
tin said Pattison was working was given the through signal from 
the distance signal, and, in pursuance of such signal so given, was 
proceeding along the track, and, when nearing the home signal.
’In* signal was suddenly, through the negligence of the man in 
barge of the same, reversed, and the derail switch thrown open, 

dius causing the train to be derailed, which resulted in Pat- 
ti'on’s death.”
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The man in charge of the signals at the crossing was one 
belaud. who was afterwards prosecuted for manslaughter an.j 
convicted. And the sole question in the case is, which of tin tv. 
defendants should he held responsible for Leland's nogligeme.

The facts as to Leland’s appointment are as follows. The 
defendant the Canadian Northern Railway Company had what 
is called a spur line of railway leading to certain gravel pits, used 
only to reach them. The defendant the Canadian Pacific Railway 
Company desired to cross this line, and made application for that 
purpose to the Board of Railway Commissioners for Canada for 
an order permitting such crossing to he made. And an order 
dated the 29th April, 1909, was accordingly made. By tin term» 
of the order, it was provided, among other things, that tin- de­
fendant the ( ’anadian Northern Railway ( 'ompany should appoint 
and place a man in charge of the crossing, and that the; defendant 
the Canadian Pacific Railway Company should bear and pay tl. 
whole cost of providing, maintaining, and operating the inter­
locking plant which the order directed should he established at 
the crossing, including the cost of keeping the man in chargent 
the crossing.

In pursuance of the order, the interlocking apparatus was put 
in, and the crossing duly established.

The defendant the Canadian Northern Railway Company 
appointed Inland and placed him in charge at tin- crossing on 
the 30th April, 1909; and he remained in charge until tin accident 
on the 10th September, 1910. He was paid his wages in the tin 
instance by tin* defendant the Canadian Northern Railway < 'om­

pany, but that company was fully recouped in respect of - i h 
wages by the defendant the Canadian Pacific Railway Company

The learned Chancellor held that the defendant the < anadian 
Pacific Railway Company alone was liable, under the circum­
stances, for the damages agreed upon, with costs of action; an; 
with that conclusion I agree.

Such cases are always, in my experience, somewhat difficult1 
easy solution, largely, I suppose, owing to the somewhat nice dis­
tinctions and discriminations which must be made. The law it*-.: 
seems plain and simple enough. It is the facts and the infm-ivs 
of fact which arc troublesome.

The principle of respondent superior, upon which tin \ ail rr>t 
is thus expounded by Best. C..L, in Hull v. Smith (1821 2 Hint 
156, at p. 160: “The maxim of respondent superior is bottomed on 
this principle, that he who expects to derive advantage Iranian 
aet which is done by another for him, must answer for any injury 
which a third person may sustain from it." And that a person 
may, while the general servant of one person, become the par­
ticular servant as to a particular act of another person, in otL-r 
words, serve two masters, cannot now be disputed, in the ligh* 
of the authorities.
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In Union Steamship Co. v. Claridgc, (1894| A.C. 185, at p. 188, 
Lord Watson said: “That the servant of A. may, on a particular 
occasion, and for a particular purpose, become the servant of R., 
notwithstanding that he continues in A.’s service and is paid by 
him. is a rule recognised by a series of decisions;" to some of 
which 1 referred in Hansford v. (Stand Trunk l{. 11. Co., 13 Ü.W.R. 
list, cited by the Chancellor in his judgment.

In a recent case in the House of Lords, McCarian v. Belfast 
Harbour Commissioners, reported in 41 Irish Law Times 223, also 
in [1911] 2 Lit. 143, in speaking of the value of such cases, the Lord 
Chancellor said (p. 145 of the latter report): “ Decisions are valu­
able for the purpose of ascertaining a rule of law. No doubt they 
are also useful as enabling us to see how eminent Judges regard 
facts and deal with them . . . But it is an endless and un­
profitable task to compare the details of one case with the details 
of another, in order to establish that the conclusion from the 
evidence in the one must be adopted in the other also."

That case involved a similar question, namely, which of two 
alleged masters was liable for the negligence of the servant of one 
of them to another servant engaged in the same operation. The 
case had been tried by a jury, and the question is referred to by 
more than one of the learned Judges in the House of Lords as a 
pure question of fact involving no legal principle.

1 am afraid I must plead guilty to having spent some time in the 
“unprofitable task " of seeking comfort and assurance from the 
judgments of other learned Judges in other eases of a somewhat 
similar nature, with the result that I am obliged to say, after look­
ing at a great many of them, that in no case do I find the material 
farts to be of such a peculiar nature as in this case. In all of them 
there was what there is not here, namely, a voluntary hiring, in 
the ordinary sense, of the negligent servant by at least one of the 
alleged masters, and, therefore, no difficulty in determining whose 
general servant lie was the difficulty occurring later on when his 
services had been lent or bargained for temporarily to another. 
And the test usually applied was, who had the power to direct or 
control him in the doing of the act out of which the negligence 
arose. See Waldock v. Winfield, [1901J 2 K.B. 590; Donovan \. 
Laiwj Wharton and Down Construction Syndicate Limited, [1893] 
1 Q.B. 029; Brady v. Chicago and (Sreat Western H.W. Co. (4902'. 
114 l ed. Repr. 100; Brow v. Boston and Albany B.B. Co. (1892), 
157 Mass. 399.

The initial difficulty here is, to say that Leland was ever at 
any time, in any proper sense, the exclusive servant of the defend­
ant the Canadian Northern Railway Company. That company, 
' is true, appointed him, but only under the compulsion of a 
'tatutorv order. And it is also true that that company, in the 
first instance, paid his wages; but, in the end, they were really 
paid by the other company, at whose instance, and to serve whose
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fairly he said upon the facts, in the language of the définit
Best, C.J., was the company which expected to derive, uti Hi

Vattisox

Canadian
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derive, the chief advantage from his acts. He, in fact, did m 
for the other company but what had been rendered neve* -in 
acceding to the request of the first-mentioned company 1 
months at a time, the little spur-line of the defendant tin t i 
dian Northern Railway Company was entirely closed, ai

üarrow. J. A. time, by the terms of the order, the signals and derails wen- >o -.■? 
as to admit of the trains of the other company passing u 
stopping, and the services of a signalman then wholly «!: : ;
with.

Having regard to all the circumstances, 1 sec no ditli, 
construing the order under which Lclund was appointed : 
viding, and intended to provide, for the ease of a signal mu 
should be in charge of the crossing and should be in tin- 
the two companies, acting for each upon its own lines as tl., inva­
sion required; and in holding that, on tin* occasion in qu 
behind, the signalman in charge, was a person in the > 
the defendant the Canadian Pacific Railway Company 
plover, who had charge or control of the points ami signal* <’ ' 
crossing in question, within the meaning of sec. 3, sub- 
the Workmen’s Compensation for Injuries Act.

Such a construction violates no rule of law, in my opii 
is in entire accordance with the justice of the case.

I would dismiss the appeal with costs.

Appeal allowed; (1 arrow, J.A., <//•>*<

N.B. MANN v. ST. CROIX PAPER CO.

8.C.
1912

Xnr lh niiHii irk Siifirrnn I'niirl, llm l.i r. I.amh ii. !/• /
ami McKcvtcn, ,1.1. April 19, 1912.

1. Kvidkxce (8 Nit'—525)—(ouaterai. carol ai.hx mi m
AND MAKING CLEAR DOl'llTM 1. AND I NCERTAIN TERM*.

In mi action to recover an amount claimed to" 1*» ilia* 
contract for cutting ami hauling lag- for a |ni|ier m-■ 
company wliieh contained the following chui-e*: (lithepl.u 
to haul none hut gnoil. *ound. merchantable log*"; (2 all I-
him “to lie «salcd by------or sonic other competent per*on i•» '•
hy the company. “wIiom» -cale -hall Ik* llnal lietween the p., 
imit ruinent”; and (.1) “log- to lie -valcd hy -nier to win 
ment will make good merchantable lumber." parol evidem. 
elide to *he\v that the partie- entered into a eollateral ■ 
ment that the log- were to lie -ealed on the same -calc 
ii-ed by the company’* scaler* in -ealing log- hauled t 
plaintilf under -iinilar written contract* during the t"
-ra-on* and that the partie- entered into the written eon 
faith of the verbal agreement, where il appeared that V- 
-ruler* did not u*c the method of wealing of the previ i - ,■
but lined. at the direction of the company, another «,• 
materially minced the plaintiir» remuneration, u|»m
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, Hint ‘Oicli v\iilvim- e\|ilnin<‘d nml made clear tin- aforesaid clause* N.B.
therein wliirh wen- s.i iliiuhtful mill iinevi tain in their meaning that ------
M it limit it the actual intention of the parties might mil |irohah|y would s.C.
he defeated, midi evidenn» in no way altering the written contra el. jnio

•J r.\ IIIKXI'K I 8 X II .1—Olllhl I Wl li.IIT ATTACHED TO WRITTI \ \ Ml PRINTED
TERMS IX A CONTRACT. M l\ V

A written clause of a vont met is entitled to have greater elleet at „ !:
tributed to it than a clause in a printed portion of the agreement i»T‘,. V*
pertaining to the same subject. avkim -

[Glynn v. Mai yet son. [1893] A.C. 331. specially referred to. |
3. Kmhexck (| VIE—335i—Parol evidence to explain \\ amiumtiy 

Intention of parties.
Oral evidence is admissible to make plain an ambiguous and un 

• vtain provision of a written agreement in order to put the Court 
ml jury in possession of facts which throw light upon the intention 
i' the parties which wo* obscured by their doubtful language in e.\

|Shorn v. Wilson. 9 Cl. A l\ 335: lloiinn \. Galliff. Il Cl. & I'. 43:
I r.naald v. Grand Trunk It. Co.. JS I'.C.C.l*. ,*iSii. ulliriued on appeal 

tih now. Grand Trunk It. Co. v. h'ilzyerald. Can. S.C.IJ. jot ; Mr\di>
\. sills. 24 I'.C.C.l*. 009: and Harris v. Maori . Ill U.A.Ii. 10. specially 
1'i'iVrred to.)

Appeal hy dcfcndonts from the judgment of Horry, J., at stat- im ut 
the trial in favour of the plaintiff.

The action was brought to recover on amount claimed to he 
iliu* tlie plaintiff under a written contract made hy him with the 
defendants, for cutting and hauling a quantity of logs. The 
contract was dated June 9th, 1908, and was signed on behalf 
id" flic defendants by their agent. A. M .Munee, who had charge 
nf litis branch of the company's business and negotiated the 
terms nf the contract with the plaintiff. The logs were to he 
cut on ground in New Brunswick owned hy the defendants and 
delivered on the ice to Lacoot lake. The contract was for four 
millions to be delivered the first year, and not less than three 
millions each succeeding year until the laud was cleared. Tin* 
plaintiff was to receive for spruce and fir logs, at the rate of $8 
per thousand feet, and $7 for hemlock.

Tin* appeal was dismissed.

V. (1. Tied. K.C., and N. Mark Mills, for plaint ill*.
Thr Altorncy-Oenfral, and ./. II. M. Ha.rUr} K.C., for defen­

dants.
The judgment of the Court was delivered by

Barker, C.J.:—Though not so stated in the contract, it is 
an undisputed fact that these logs were for the manufacture of 
pulp at the defendants’ mill, which is situate on the State of 
Maine side of the St. Croix river. In making this contract there 
was used an old printed form in use hy Messrs. Todd (who for­
merly had charge of the lumbering operations of the defendant 
company), for contracts for saw-logs. A part is printed, and 
tlm remainder is typewritten. In the printed part are the fol-
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lowing clauses : “lie” (i.c., t lie plaint ill') “agrees to haul none 
but good, sound, merchantable logs,” and “all logs hauled la-
said Mann to be scaled by------- or some other competent person.
to be appointed by said St. Croix Paper Co., whose scale shall 
he final between the parties to this instrument—one hall tin- 
expense of scaling to be paid by each party.” In the iyp,-. 
written part of the contract is the following provision : Loirs 
to be scaled by scaler equal to what in his judgment will mak- 
good merchantable lumber.” Munce was appointed iiumaiM 
for the company in January, 1908. Prior to that tim Mr 
Henry Todd had acted in that capacity in the making <>!' ih>'> 
log contracts, and the plaintiff had a contract for the liinti. 
and another for 1907, made by Todd in form precise!, | | 
this 1908 one, and containing precisely the same provision 
to scaling as those I have given from that contract.

The evidence shews that while he was manager. Mr. T<4; 
acting for the company, made a general rule as to scalimr tl 
logs got out under these contracts. The company made sen 
of its own, which it adopted in estimating the contents <>f I er­
got out, as these were, for pulp. It became known and un­
spoken of by the witnesses as the Todd pulp wood seal an 
was a modification of what is known as the Bangor ><• 
saw-logs. Duston, a witness produced by the plaintiff, v..w <n 
the defendants’ employ as book-keeper, and in that way 1 -am 
conversant with all these matters. Ilis evidence on this |»*»ii/ 
is as follows :—

Q. Did you understand from your dealings in the mutter ur< r M 
Todd, that there was any general plan for sealing? A. Y< tbei- 
wns. Q. That the company acted on? A. Yes. Q. Ami geiinall’ 
did this apply to the contractors for getting out the lumber - \ Y--
Q. Tell us what that plan or scheme was? A. They were t - u-e tlw 
Bangor scale . . . Q. Then what was the rule or pra-• tha 
governed the operations, during the two previous years, «if th - plait 
tiff and defendants with respect to the getting out of llimlrr. A. 
The two previous years? Q. Yes. A. I don't understaml. lb- 
two years previous to entering into the present contra-1 100»; 7
1007-8? A. The arrangement as to scale : \Ye called the Ban- : 
the basis, and we were to measure the top end on 24 feet I".--, an-l 
up to .*10 they were to allow one inch raise, and from .'16 up ■ 
were to allow 2 inches raise and more if the shape of the 1 . »#r 
ranted. Q. That w<iuld lie in the judgment of the surv ' 
Yes, according to the surveyor's judgment.
The witness goes on to describe the manner of scalmir m.n 

utely, and said that this scale was adopted in the eav of th»- 
logs cut in the seasons of 1900-7 and 1907-8, by the plaintiff i * 
the company. He also says that this rule was made by Mr 
Todd after consultation with the log haulers who agree,l to it. 
and it was a general rule adopted by the company. The im­
portant point in this rule is the allowance of the one inch rais--
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io logs over 24 feet long. The object of it was to alter the saw- 
log scale so as to give the full eontents of the log when scaling 
for pulp-wood, because it was all used up, whereas in sealing 
for saw-logs only a portion of them could be manufactured into 
merchantable lumber, and the balance was refuse and sold ac­
cordingly. Duston explains it thus : "1 would not say whether 
Mr. Todd had made any calculations with the idea of that one- 
inch raise. Of course, the Hangor scale is a saw-log scale, and 
the idea of that one-inch raise was that these logs were to he 
used for pulp. The one-inch raise was to add to the size of the 
log for what was allowed for slabs, and the pulp log would bi­
ased for pulp.”

The jury found the following facts :—
( i ) That the log* contracted for were intended by the defendants 

lo lie used for making pulp.
(2) That at the time the terms of the written contract were agreed 

upon there was a collateral verbal contract or agreement between 
the parties, that the logs should Is* sealed on the same scale that had 
Ik'cii used by the defendants' sealers in sealing logs hauled by the 
plaintiff for the defendants under similar written contracts during 
the two preceding season*, ami that the parties entered into tin- 
written contract on the faith of the verbal agreement.

(!1) That the scale used those two preeediug seasons was not the 
Bangor saw-log scale, hut what was known there a* the Todd pulp- 
wood scale, as deserils-d hv the witness Jesse I". Du-ton. in giving 
his evidence.

(4) That the defendants’ sealers on the logs got out under tin- 
eon tract in the season of 1008-9 and 1000*10. did not use the so 
called Todd pulpwood scale; and that in order to make ilie quantities 
returned by the sealers equal to what they would Is* under the Todd 
pulpwood scale an addition of 2.i per cent, should he added, l'ltis 
addition would amount to 709.450 superficial feet for the 11m mnisoii, 
and 854.591 superficial feet for the other season.

(5) That the scalers did not scale the logs equal to what in their 
judgment would make good merchantable lumber.

tti) That Mu nee, the defendants* agent who made the contract, 
knew when he did so what the Todd pulpwood scale was.

(7 ) That the sealers did not follow the method provided by the 
oral agreement in consequence of instructions from the defendant*.

(8) The scalers applied the Bangor scale to the plaintiffs logs.

The Bangor scale, which is a saw-log scale, Miineo describes 
thus :—

N.B.

S.C.
1912

Manx 

Paper ( o.

The method of applying the Bangor rule, and the only method I 
knew or ever heard of was to scale the lumlier up to 27 feet without 
rai«e. applying the rule to the top inside of the hark, and to take the 
figures given on the rule. Anything 2S feet and up the scaler was 
supposed to give a raise to the best of his judgment. 36 to 42 or 44 
to give 2 inch raise. Not definite that he should give it. hut as a 
custom.
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Manx
As a practical rosult of tlio scaling as actually mad* aini 

what it would have boon under the Todd scale, there is a ditf.-r-
once for the two seasons of something over one and on*•In:: 
million feet in favour of the plaint ill', amounting at tie .-..n
tract-price to $12,512.36, which, with the interest added is '1 ; 
521.(Ml, the amount for which the verdict was entered.

1 understand that except as to some matter of interest • 
correct ness of these figures is not “ *, provided the pinm
till' is able to maintain his contention that the contents of th- 
logs are to lie determined under the Todd pulpwood seal I 
see no reason for disturbing tile findings of the jury as 1 In. 
outlined them.

There is ample evidence to support these though as to so 
of them the witnesses disagree. The important question i. 
fact the only one in the case as it now stands is as to tli ,k 
miscibility of the evidence of this oral contract in view of • 
fact that there is a written contract upon which the act m .

We have it found by the jury that the contract in .pi - 
limi was made by the parties on the faith of the verbal aff­
ilient. That the defendants knew of the Todd scale for pulp 
wood is clear, because they not only made it and adopt- -1 
but they contracted with the plaint ill* for the two pr.vi.ne 
seasons on that basis. In addition to this. Munee, tli -i-1- 
danta* manager had been told of this rule, and knew what it v - 
before the present contract was made, containing precis. -I\ i 
same provisions as to the scaling as the previous contrai ls -1,1

It is abundantly clear, therefore, that the liability of the .1- 
fendants as represented by the present verdict is based iijmiu 
the actual bargain between the parties and their actual inhi 
lion as to its effect. Are these intentions to be defeated In tli-- 
rule of evidence referred to? This contract must, 1 think, I* 
regarded as a New Brunswick contract for pulpwood. It w • 
made in the province ; it was to be executed in the province: th- 
land from which the logs were to he cut and place of delivery 
are also in the province. While it is clear from the coat rad 
that the logs were to be sealed—that is. that their contents w-r 
to In* determined—by a measurement of some kind, no purlieu- 
lar system or method is stated.

Irrespective of the statute to which 1 shall presenth refer, 
and in the absence of any special agreement, the method of 
sealing must either have been regulated by some usage to I* 
read into the contract, or left to the uncontrolled judgment »: 
each individual scaler. The statute in question is 8 tidw. VII. 
cli. 26, passed on the 30th May, 1008, a few days before this

0661
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contract was made. It makes a special distinction between the 
manner of scaling saw logs, that is logs intended to be maim 
far In red into lumber, and logs eut or intended to be used as 
pnlpwood, either within or without the province. As to pulp 
wood logs the Act makes special provision as to the measure 
ment.

The plaint ill* says : I am not bound by that statute, because we 
liaxc a special agreement hv which the contents of these logs are 
to he ascertained under the Todd pnlpwood rule.

The defendants sax We are not hound by the statute. In 
cause our contract provides that the logs arc to be scaled by a 
scaler appointed by us who is to scale “equal to what in bis 
judgment will make good merchantable lumber.*'

Assuming that the parties can thus contract themselves out 
side of the statute altogether, the defendants must, as I have 
already pointed out. resort either to usage or to some special 
method by which idled can lie given to the intention of the 
parties that the scale shall he equal to what the sealer might 
to what, in his judgment, will make good merchantable lumber."

As to usage, there is none as to logs for pnlpwood. The 
manufacture of pulp from wood is a comparatively modern in­
fills! vy in this province, and so far as the evidence goes there 
was not. and outside of the statute of IPOS, there is not to-day. 
juin general usage as to the method of scaling logs intended for 
making pulp. The Itangor scale, so-called, seems to he in gen 
oral use on the St. Croix for saw-logs : the ordinary \Yw Itruns- 
wick scale. I suppose, is in use by the (lovernment scalers and 
surveyors in other parts of the province for sealing saw-logs.

It seems, however, to lie conceded that in order, to adapt 
tiles.* rules to the measurement of logs for pulp, so as to ascer­
tain their full contents, changes and allowances are required. 
The defendants, however, say that the scale is lived by the eon 
tract itself, that is the logs were "to be sealed by sealer equal 
to what, in his judgment, will make good merchantable lumber."

This clause, so much relied on. occurs in the written part of 
the contract, and. therefore, is entitled to have a greater clVcet 
attributed to it than to the clause in the printed part : (i/i/nn 
' Murffftsoii, 118ÎKI1 A.C. .'Ifil, />rr Lord Ilalsluiry, at p. lV>h. 
The latter clause must, therefore, control the former. Otherwise 
it is useless, and its insertion was unnecessary

What then do those words, “good merchantable lumber" 
mean as applied to pnlpwood logs? It may lie said that they 
l'ave the whole matter to the judgment of the sealer from whose 
division there was no appeal. I cannot agree to this. In all 
methods of sealing there is much left, to the judgment of the 
scaler, hut they contain some arbitrary rules. In addition to 
this it is to he inferred from a circular issued to the sealers in

nul
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January, 1910, by Mr. Munce that In* entertained no such \ <■«. 
In this circular lie says :—

I did not hoc you when you were leaving for the woods, -o c • ! :i ■ 
give you instructions as to Healing, but. Mr. H. E. Lavin tells n that 
he stated to you what was desired along this line. To confirm li • 
instructions will say that we desire you to carry out the following. • 
wit : Do not allow taper on logs until they reach twenty-eigi _s 
feet in length, which means a double length log, allowing for th- :. 
log what the rule calls for (inside the bark at the top end v: 
for the butt log what you think is right. It is customaiy 
onc inch on all Imtt logs when the total length is from twenty - 
thirty-six feet, and two inches when from thirty-six to fori \ i > 
and three inches when the log is from forty-four feet up. V • h. 
tiling to he thrown out for crooks. In the matter of allowing r 
you should be very careful to use good judgment.

In giving these instructions Munce was doing on. .. 
things: lie was cither interfering with the scalers’ judgment 
to matters about which they stood indifferent between tin* pat 
ties, which cannot be assumed; or lie was himself furnishm. 
them with instructions as to how they should measure lit- jo.> 
—a course altogether unnecessary and improper if tin* conti 
itself furnished a rule or requirement for the 
made no allusion to the provision as to merchantable liiinhv 
hut struck out a rule for himself, which it is fair to iissum-- 
would not have done without consulting the plaintiff if tii 
tract contained provisions necessary for the purpose in l;uu:i.. 
clear and intelligible. It is in such cases that oral evidence -> 
admitted to make plain what by the writing is ambiguous 
uncertain, and thus put Court and jury in possession i > 
which throw light upon the intentions of the parties 
in the doubtful language used in expressing it.

In Shore v. Wilson, !) Cl. & F. 355, Lord Chief Ju>’ I n 
dal, at p. 565, states the general rule thus :—

The general rule I take to la*, that where the words of ;n w 
instrument are free from ambiguity in themselves, and where ex 
tcrnnl circumstances do not create any doubt or difliculty i 
proper application of those words to claimants under tl" 
ment, or the subject matter to which the instrument relate mi. 
struinent is always to be construed according to the strict, pl.t:*:, 
common meaning of the words themselves; and that in su 
evidence dehors the instrument, for the purpose of explainin.- 
cording to the surmised or alleged intention of the parties t • th. 
st ruinent. is utterly inadmissible . . . The true interpret,r
however, of every instrument being manifestly that which will n 
the instrument speak the intention of the party at the time it »*’ 
made, it lias always been considered as an exception or perhaps •■* 
speak more precisely, not so much an exception from, as a eorolUry 
to. the general rule above stated, that where any doubt arises upon 
the true sense and meaning of the words themselves, ur any difliculty

1

3
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as to their application under the surrounding circumstances, the 
x-nse and meaning of the language may Ik- investigated and ascer­
tained by evidence iIchors the instrument itself; for both reason and 
common sense agree that hv no other means can the language of the 
instrument Ik» made to s|M-ak the real mind of the party.

In Bourne v. ('Satlift11 Cl. & F. 4f>, tin* Lord Chancellor, 
at p. 70, says :—

There is no foundation for the objection to the direction of the 
.lodge respecting the admissibility of the evidence. That evidence 
was not ottered for the purpose of extending or narrowing the contract, 
or in any way changing it; hut for the purpose of meeting a vn-e 
which might Im> made on the other side to establish u custom of deli­
very at a wharf. It was to explain the meaning of the contract, by 
shewing what had Ins'll the meaning of the parties. It is said that 
the evidence uttered was that of instances of individual contracts, 
lie it so. That does not rentier the evidence tlie less admissible; it 
may lie open to observation on that ground, hut it i* not inudmissihh'. 

lu Fitzv* rahl v. (irnutl Trunk 11. 2* I’.C.C.I*. ,T8li.
affirmed on appeal, 5 Can. S.C.K. 204, it appeared that a verbal 
agreement bad been made for 1 lie carriage of oil in covered ears, 
but the receipt note, which was in writing, made no mention of 
covered ears. The Court said, at p. 7)33:

The plaintiffs, it is true, signed a shipping note vont.lining noth 
ing about covered ears, hut it is very clearly pmxed that the defen 
dants’ agents most expressly contracted -<■ to curry it. and it was 
u|ion the faith that it would lie so carried, that the oil was -hipped 
and placed in charge of the defendants.

That is precisely what the jury say was done in this ease.
In McAdie v. Sills, 24 V.C.C.P. 606, cited oil the argu­

ment, it appeared that there was a written contract as fol­
lows : “Due William MeAdie, $100, payable in lumber.*’ It 
was held that parol evidence was admissible to shew what kind 
of lumber the parties intended. Galt, J., at p. 60S, says:

There is no douht that the ambiguity in this ease is latent, and 
n<-t patent ; and it has always lieeii held that in such a case parol 
evidence is admissible. Under the term “lumber"' all descriptions of 
wood are included—such, for example, as oak. pine, hemlock, walnut, 
and a variety of others. It must, therefore, of necessity lx* competent 
for the parties to shew what particular description of lumber wa« 
intended.

In Harris v. Muon, 10 O.A.R. 10, a question arose as to 
the meaning of the words, “to place the wheel in position at 
the mill.” in a written contract, lirai evidence was admitted 
to shew what the parties meant, as the language was not self- 
explanatory, hut indefinite.

It is unnecessary to multiply eases for they are hut some 
of the many instances in which a well-known principle has been 
applied. In my view the evidence was admissible not to alter
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N.B or add to the written contract, for it docs neither, hut i • .
K. C.
1912

plain and make clear certain passages in the written eotiiiM 
so doubtful and uncertain in their meaning that without mi

Mann
evidence the actual intention of the parties might and pn, i 
would be altogether defeated.

st. Choix 
IVU'KH CO.

As to interest, we think the plaintiff is entitled to in -i v 
from the 1st of September, at 5 per vent.

Appeal tlixHi'.sml.

N. S. EATON v. DUNN

s.c.
1912

Xura Seolia Supreme Court, tlrnham. E.J.. awl Run sell awl Dm
Map 10. 1912.

Statement

1. Contracts (* VC 3—402)—Rescission on ground of fraud mit
timin.it lands Inability to clack parties in orioixai msn:.

Notwithstanding the fact that a vendee was lndiiee<l t<i jnit ’ . 
tinitier lands through tin- vendor's misrepresentations as to Hi. m 
of acres thereof, rescission of the contract of purchase will he 1 •, 
the former after lie had entered Into a contract with the v- n l o 
which the latter had liegan to carry on lumbering operation- .m 
land for the vendee, on the ground that, ns the parties con'.| 
placed in their original positions, both contracts must stand

2. DaMAOEB (| HI K—214«)—WASTEFUL METHOD OF WORKING 1 Wlh-'i
OF TIMIIFR—ItlOHT OF VFNIMIR.

rpon denying a vendee rescission of a contract for the pur 
timber lands where the price to be paid was based upon the mini1 
feet of lumber eut. the vendor’s eounterelaim for loss occaMmi.-.! 
the wasteful met hoi adopted by the vendee for workiiu 
will also In- denied oi the absence of some obligation on the |uf 
the latter as to the method of operation, situe, in any event, limier t 
contract of purchase, the land lielonged to the vendee, 

n. EVIDENCE ( 1 II E 7 189) PRESUMPTION AH TO FRAUD ON SUI: Of
TIMBER LANDS—EXAGGERATED ESTIMATE OF PBOBAIUF YIFI.H

Fraud ami misrepresentation as to the prolwble yield of limiter f: 
land cannot 1m« inferred from the vendor's exaggerated estimr 1 
where there was room for a wide difference of opinion on the

4. Fraud and deceit (|III—18)—Reckless statements as m fsiivi
OF ACREAGE OF TIMBER LANDS—1‘RICK BASED ON QUANTITY OF LIT*
IIER PRODUCED.

A statement by a vendor as to the acreage of land sold will ;iv
to actionable fraud where recklessly made without any bn» ml.... .
tiun of its truth, and without regard to the actual fads .if tin • 
notwithstanding the price to be paid therefoi wai ha- 
quantity of litmlier protluceil therefrom.

Appeal by tin1 plaintiffs from the judgment of 11. iglier. J 
at the trial dismissing an action for rescission of the sale, 
timber lands.

The appeal was dismissed.
11. Hellish, K.C.. for plaintiffs.
T. S. Itoqi rs, K.C., for defendant.
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Hi>-i:U.. »!.:—Katou, Powell and •loties, the three individual 
plaintiffs, on May loth. 1 !)()!>, made an agreement with I hum tie 
individual defendant, for tli purchase from him of u number of 
lumhering properties in Hants county, im-luding portal»!*1 mills 
atnl lumbering plant. The property w.-g lo be paid for at a 
ligure eomputed at $2 per thousand superficial feet of the lum1* i 
from the lands.

It was estimated that there would I». St 1.01)0.00(1 feet, wliieli 
would make the price of the property ^KIO.ouo. Hut s20.o<hi 
was to he paid before any lumber could be prodm - d. the \er\ 
satisfactory explanation being given that all the parties were 
confident that at least 10,000,000 feet would be produced, and it 
was provided that the two last payments might he deferred until 
t should he ascertained that the property would yield the anti 

eipated quantity.
It was in contemplation of the parties that a company should 

In- formed to conduct the operation and that the individual plriu 
iill's should thereupon be relieved of liability, and in the mean 
time the property was conveyed to the Kastrni Trust < omp:in\ 
There would he a payment due of $10,000 under the tern ~ of tlie 
agreement on May 10th. 1010, but before that date the pm 

hasers became convinced, or at least, professed to he convinced, 
that neither the acreage of the land, nor the quantity of timber 
on the land per acre had been truthfully represented to them. 
The quantity of timber could only be estimated, hut the trial 
Judge has come to the conclusion that the estimates were so 
grossly excessive that they could not have been made in good 
faith. The statements of the acreage, he says, were not estimates 
and lie considers as to both acreage and quantity per acre that 
the defendant Dunn was guilty of wilful misrepresentations, 
which induced the making of the agreement and in the nbsenet 
of which the agreement would not have been made by the plain­
tiffs. He however has refused rescission of the agreement In 
cause of the material changes that have taken place in the posi­
tion of the parties.

The plaintiffs, in January, 1M10. made a further agreement 
with the defendant Dunn, which the trial Judge says was in pur 
Mia nee of the original intention and design : hut it went further.
I think, than anything that had been originally agi.... .. upon, be
cause it embodied a contract with the defendant Dunn under 
which the latter agreed to conduct the lumbering operations 
under the terms nml for the remuneration therein set out.

This agreement is attacked by Dunn on the ground that it 
| "as merely executed as an escrow, and it is further complained 
! that advantage was taken of him in the absence of bis counsel to 

procure his signature to a contract of a very burdensome and

(•« U

N. S.

ini'2
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oppressive nature. There can he no doubt that lie repent' <1 li> I 
aeijuieseeiiee in this agreement very soon after lie signed I. ■ 
there eau 1»* just ns little doubt that his repentance en 
Inte.

The trial Judge has found. I think, correctly, that it \\;is n.r 
»■ vécuted as an escrow, and the evidence of Mr. McKern . the 
solicitor who prepared it, is conclusive to the effect that it ws 
deliberately executed by Dunn with full knowledge of its terms 

The argument seemed to me to take a somewhat peculiar 
turn. Counsel for the plaintiff seemed to concede that if the tirs: 
agreement should be rescinded the later agreement would 1 aw:., 
fall with it. Yet he asked for the rescission of this first agree 
ment, while I did not understand him to object—he did not .y 
least object very strenuously to the decision of the trial Jud_- 
that the second agreement was in full force and effect

Counsel for the defendant, on the other hand, contend*: 
that the first agreement could not he rescinded on any groun 
short of fraud, which lie contended had not been proved 

The learned trial Judge, as already stated, has held that ti 
first agreement cannot be rescinded, because the parties « i. I 
not he restored to their original positions, and it seems to folk 
from this that the second agreement must stand in full br­
and effect as the learned trial Judge has decided.

The defendant has counterclaimed for loss occasioned by 
alleged wasteful methods in which the property has been work 
If the fact of such wastefulness had been established wm 
be necessary to consider whether it furnished any ground * 
the recovery of damages by the defendant in counterclaim. T!> 
land is not his but the plaintiffs, under the unrescinded "lû" 
agreement. The most he can say is that the plaintiffs should 
have secured more lumber from their operations in which case 
the price of the land would have been greater than it would be I 
under the actual circumstances. Dut unless they w under 
some obligation to him as to their methods of operation. I do not 
see how he could make any use of his contention in this regard 

I do in»!, however, consider it necessary to pursu 
ipiiry, because in my opinion the proper manner of conduct.n:

■ he o|H*rations is .» thing that depends ><> entin 1> 
vidua! opinion and judgment that I do not see how any dear 
conclusion can he come to. The evidence shews conflicting opin­
ions as to the conduct of the plaintiffs’ operations, and their ». I 
Judge has not been able to come to any conclusion adverse :1 
the plaintiffs on this subject. He has on the contrary negatived I 
the contention of the defendant, and I see no sufficient reason 
for reversing his judgment.

The plaintiffs’ contention as to fraud is the representations ■ 
respecting the probable yield of lumber is also a matter upon ■
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which I should hesitate to draw a positive conclusion. I have no 
doubt that the defendant’s estimate was an exaggerated one, hut 
here again there is room for wide difference of opinion, and it 
would he difficult to convict him of fraud in respect to such a 
representation.

The statement as to the acreage of the land stands on a 
diliVreut footing. It was, as the trial Judge has justly observed, 
not a mere estimate, but a positive statement, and it respected 
a matter upon which it was the duty of the defendant to lie in­
formed.

If. a-* i< fjuite possible, that alone would not lie enough, I 
think tin- trial Judge has properly come to the conclusion that 
siii'li representations as to the total acreage, if mil falsely made 
to the knowledge of the defendant, were made recklessly with­
out any bonâ full conviction of their truth, and without regard 
tu thr actual facts of the ease, and with a view to securing the 
agreement of the plaintiff’s. This. I think, constitutes actionable 
fraud. It may lie said that as the plaintiffs were only to pay 
according to the fpiantity of lumber produced they can have 
suffered no loss. This, however, does not follow. It may In- 
shewn that they were put to expenses in preparation for the 
lu nier operations fairly anticipated, which would not have been 
incurred if the acreage had been properly represented to them.

The result is that the defendant’s appeal should lie dismissed 
with eosls and the plaintiff’s appeal against the refusal of the 
tria I Judge to rescind the first agreement should also lie dis­
miss'd. the judgment of the trial Judge being affirmed in its 
mt in-tv with such possible additions or modifications, if any, in 
tin* proposed reference as may be considered necessary to fur­
nish tin- basis of a final decree.

1)ky-halk, J.: I do not assent lo the finding that the first 
agreement herein was induced by fraud on the part of Dunn, in 
misrepresenting acreage.

I think it is fairly clear that the parties to the agreement 
were not paying much attention to acreage. They knew it was 
a lure property, and as the consideration was based on actual 
lumber to be cut from the properties the question of acreage was 
not much considered.

I do agree, however, that the second agreement ought to 
In* held binding. I think it was deliberately entered into by 
all parlies with full knowledge of the then existing conditions 
and rights of all the parties.

As the second agreement is based on the validity of the first 
ii seems to me the effect is that the rights of the parties ought 
to he worked out on the basis of the first agreement being con 
Mdercd ji* valid and as varied and changed hy the second. In
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N.S. my opinion, the questions involved between tin partis 
to go for ret'ereiiee or further impiiry on the basis of tin

1912 agreement reeognizing the validity of the first. 1 have n 
looked the forceful argument of Dunn’s counsel that tie n

Katox agreement never became binding upon Dunn, but 1 am
1)1 NX. ion that it did.

hryidalo, J. It was negotiated by the company's officer and di i 
quire a formal execution by the company to bind, 
acceptance by the company was, 1 think, enough.

1 agree that in the result the appeal ought to he d-
Appeal dhn

SASK.

s. c.

C. M. WKENSHALL & A. S. Trimmer, doing business as C. M. V.
& Co. < plaintiffs, respondents i v. J. McCAMMON i defend,! app
lant.

1912 Paxlntchrtra „ Sti/mnir Courl. It I’lmoi’r. \ nr In tills, .l-.lnul
.Inly hi. 1.a mont, ,/7. .lulu 15, 1912.

1. Ukoki us (|ll 11—12' lit: xi. ksi aii x«a \ r -( i.mmissm\ - 
or SERVICES.

Where hunt was lifted witli .mi agent to -ell at a pi i 
owner, lin» agent to receive for hi- nervices anxthing he 
over tluit nnioiint, ami tin agent fourni a pureliasvr read', 
able to purchase for a priee at a -light advance over t’ 
and mi the terms given by the owner to the agent an 
refn-eil to -ign an agreement for sale the reason that i i> 
not enough, the agent is entitled to recover on a ipianlu 
ditferenw Im-Iwinui the net price to the owner and the pi 
chaser was willing to pay.

[Itufixhtlirr \. Unir hi nil. Id It.('.15. 2(12. -jieciallv re lei i •

Statement Appeal by defendant from the judgment ut trial i: 
plaint ill’s for commission as real estate agents.

The Court being equally divided the appeal was d - 
0. E. Taylor, for
A'. If. ('rail/, for respondents.

Wi tnv ri'. C.J. Wet more. C..I. : This is an appeal from the jini
Judge of the District Court for the judicial distt n
Jaw. It was an action brought to recover commission • 
land. The learned Judge gave judgment for the plait 
the full amount of their claim, and the defendant app- 
Judge found the issues of fact in the plaintiffs’ ' . 
adopted tin* plaintiffs’ version of the conversations \ 
held between the respective plaintiffs and the defend;

1 am of opinion that the Judge was justified in 
that, conclusion ; and 1 must frankly state that 1 
come to the same conclusion myself. But at any mi- 
case in which this Court should interfere with tin nan 
fact of the trial Judge. Having reached this «m

0^42
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tlu pHrti«> 
msis ni" t In U,,;

1 llllN e Il
fl that ilf • u,, 
luit 1 «mi •'

assume that the Judge found from the testimony of the plaintiffs SASK. 
Midi facts appearing therein as would warrant him in coming 7^7
to tliv conclusion that the plaintiffs were entitled to his judg- 10,.

1 ment. In the first, place, he must have found that tin* defendant
listed the land in question with the plaintiffs, in fact 1 do not Wk,:xsiiai 1

r ami d; .

gli.
to lie «lis

mc Imw lie could help coming to that conclusion, because the de Mr» xmmon
fendant practically admits it two or tin times in the course of —
his testimony. He then must have found that the property was " r ' ''
listed to he sold so as to net to the defendant $3.500, and that the 

s were to receive for their services whatever they could
!>/># al tli.ii, obtain above that amount. There was no question that the plain­

tiffs secured a person ready, willing and aide to purchase this 
property for $3,650. He also must have found that they eom-

s as C. M. W
N i defendant, t; •

i inunicated this fact by telephone to the defendant, who ap- 
! proved of it. hut the next day refused to carry out the agree­

ment. his only reason given being that the price was not enough.
r*. John*'- [ Of course the plaintiffs cannot recover on a special agreement, 

because they have not received the money out of which the $150
! surplus could he retained, hut I can see no reason why they 

cannot recover on a quantum meruit, and the statement of claim

agvnt uni
iimiiil ,i

ml lliv |m

sets out a quantum meruit. Here was a man who was employed 
tn do a certain thing. He has done just the thing that he was 
employed to do, and In* is prevented from being recompensed 
lievause his employer will not carry out what lie employed him 
to do. 1 think this is a case where the employer, having so

1 employed the man, and the arrangement not being carried out 
! bv reason of his own default, is bound to pay the employee what

< rt-ffi i» .i bis services are reasonably worth. I am of opinion that this is

t trial :
in accordance with what was laid down in llaysham v. Itoirlaml, 

j Id RC. Hep. ‘26:2, with which 1 agi   The plaintiffs did not

il was « 1 i- >- dise lose the name of the proposed purchaser, hut they were not 
asked to do so, and their offer was not rejected on that ground.

mission 
i* tin* |- 
ant app- ■ i 
ntiffV t'a\"i'. '
salions v
defend m

that 1 "'il :

illi tin iii'li'. 
this f"i",hi'

The acceptance of any arrangement the plaintiffs might make 
was subject to approval, but in so far as price was concerned 
the plaintiffs procured just what they were authorized to pro­
cure. The defendant could not under such circumstances turn 

i around and say, 1 will not approve your doing what 1 expressly 
j lauthorized you to do, and so escape liability. It was admitted 

the $15ii.ii0 (the amount awarded to the plaintiff was i reason- 
fable amount for his services if he was entitled to recover on a 
jgiitiM/iiw meruit.

There were other grounds of appeal stated in the notice of 
■ appeal, hut they were not pressed at the argument before this 
ÿ|Court. I assume they were abandoned, and therefore it is not 
■accessary to deal with them.

In my opinion the appeal should be dismissed and the judg­
ement of the trial Judge affirmed, with costs.

311-5 D.L1.

D4C
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SASK. Johnstone, J., concurred with Wet more, C.J.

s.C.
lDl*

Wrensii AM. 

McCAM MON. 

Lamont, J.

1. AM ont, J. : In their statement of claim the plaint i 
are real estate dealers, allege that the defendant employ* 
to find a purchaser for the north forty-five feet of lot 2 s 
2d. High Park addition. Moose Jaw. at the price of s:; , it 
payable $(>00 cash and the balance in six. twelve and • . 
montlis, and agreed that if they should find a purchaser t 
price he would allow them as commission the difference 1 
that price and the sum at which the purchaser was ivadv 
willing to purchase the said lot. They further allege 11 ’ ' 
found a purchaser ready and willing to purchase at > Di5n." 
and that the defendant lias refused to pay them the -!> 
The action was tried before the Judge of the District ' • ii’ 
the judicial district of Moose Jaw, who gave judgment in n 
of the plaintiffs for the amount of their claim. From Hi » in!.' 
ment the defendant now appeals to this Court.

For the defendant it was argued that the judgment >! |
be reversed for two reasons : (1) because the plaint ill's «•- 
never employed to find a purchaser, and (2) bccau> <vi*ii 
they were so < \ they never introduced a pur.-haser l
the defendant.

According to the evidence of the plaintiff Wrenshall. 
that took place when he obtained what he calls the listing 
the lot was as follows: Wrenshall was looking for properties M 
list for sale. He went into the defendant’s office to s«- if 
body there had property for sale. He did not know lie- de1 
ant. He liandvd to each person in the office a card on wliicli 
inscribed, “Wrenshall and Co., Real Estate, Loans ami In- 
a nee.” During the conversation which ensued, flu* d<f.ni,- 
informed Wrenshall that he had some properties for *. ; 
that he usually kept a list of them for real estate men. hut • • 
he did not have a list oil hand which be could hand out ;it ’ 
time. 1 le, however, offered to let Wrenshall hove hi> ■!< 
ant’s) own lists if Wrenshall would return them in ‘ift.*!i 
twenty minutes. Wrenshall took the lists over to his own <• 
and made a copy of them and returned them to the <I- f«*ii i 
There was ;i separate Im fm- each parcel of prop» rt |
shewed the prices at which the defendant was willing :■> n*dl :> 
property ; these prices were net to the defendant. The pri" 
the lot in question was $3,500, with a cash payment of 
the balance in three, six, nine and twelve months. Ai tin-1'"" 
of tin- listing were the words: “Subject to being u 
approval.” The terms on which the balance was In |
subsequently verbally altered to six. twelve and eight* i* mon: • 
The plaintiffs found a Mrs. IMaxton. who was willin'. 
$3,650.00 for the lot. Wrenshall then notified t 
that be had sold the lot. Ib- went to see tin- defi-ml ' ' : \

finding him 
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“Protect im 
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finding him at home he left si card, which subsequently came into 
the possession of the defendant, on which was written the words. 

Protect me for i|<l'><).” The defendant made no acknowledg­
ment of this communieation. The plaintiffs did not get the cash 
payment from Mrs. lMaxton. She offered them her cheque for 
*7âii. hut they did not take it, giving sis a reason that they did 
not need it to dose the deal. One of the plaintiffs drew up 
the agreements, but did not insert therein the purchaser's name. 
The space in which it should have been inserted was left blank. 
The reason for this, they state, was that they did not know Mrs. 
lMaxton s Christian name. The plaintiff Trimmer then took the 
agreements to the defendant with a cheque of the plaintiff 
Wrenshall for #1100.00. When the agreements were handed to 
the defendant he said lie could not sign them until lie had con­
sulted his wife. Trimmer told him he would call in the morn­
ing for the agreements. lie took the cheque hack with him. In 
the morning he again called upon the defendant, who then re­
fused to sign the agreement, giving as a reason, according to 
the evidence of Trimmer at the trial, that lie had been offered a 
better price, although on his examination for discovery Trimmer 
made no mention of this. The same day Wrenshall called up 
the defendant by telephone and asked him if lie was not going 
to sign the agreement, and the defendant said no. Wrenshall 
then told him that he was liable for his commission. This the 
defendant denied. The defendant was not asked to sign any 
other agreement, nor was lie asked to complete the sale in any 
way other than hv signing the agreement presented hv the 
plaintiff Trimmer, lie was not told who the purchaser was, nor 
did lie know until the examination of the plaintiffs for dis- 
cowry in this action, that Mrs. lMaxton was the purchaser. On 
these facts are the plaintiffs entitled to recover?

As to the first of the above contentions, that the plaintiffs 
were not employed by the defendant to secure a purchaser, I 
am of opinion the argument on behalf of the defendant is sound. 
The listing of the land with the plaintilfs, if what took place 
between the defendant and Wrenshall can properly he called a 
listing nt nil, amounted to no more than all undertaking by the 

[> defendant that if the plaintiffs secured a purchaser who was 
y willing to buy at a price which would give the defendant 
! $3.500.00 net he would sell the lot to that purchaser, and if the 
h purchaser was willing to pay more than that sum, the defendant 
|| would, out of the purchase-money over and above that sum, 

allow the plaintiffs a reasonable amount for their services: 
H-Wx/fdd v. Howe, 17 W.L.R. 171. Where an owner lists his 

hind at a price net to him, there is no agreement on his part 
either express or implied that lie will pay a commission to the 
agent who finds a purchaser except out of the excess of pur-
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chase-money over and above the stipulated net price. The evi­
dence shews this was clearly understood by the plaintiffs in the 
present case, for the plaintiff Wrenshall admitted that they 
never intended that the defendant should pay any commission, 
as they were to take the remuneration for their services out c 
the -money. The liability of the defendant to the
plaintiffs, therefore, depended upon his receiving for tin lot a 
sum over and above $3,500.00, and as he did not receive any 
purchase-money at all, cannot be liable for commission on the 
sale of the lot or on a quantum meruit, for services rendered. 
Both these claims presuppose on the part of the defendant an 
agreement express or implied to pay whether a sale goes throug:. 
or not. No such agreement can, in my opinion, be spelled out o: 
what took place between the parties. There being no agreemeir j 
on the part of the defendant to pay the plaintiffs anything ex 
cept out of the purchase-money, their remedy, where no salt has 
taken place, would be an action for damages for refusal t 
carry out his agreement to complete the sale when tin y fu i: 
a purchaser. I am therefore of opinion that the plaintiff's da; 
is wrongly founded, and that they cannot recover in this act;,;

But, even if the plaintiff's action had been properly franc*-:
I am still of opinion that they could not recover, lwcausv th- 
evidence docs not shew that the defendant ever refused t 
carry out the sale made. All he refused to do, all he was ask-1 
to do, was to sign an agreement which did not contain ti- 
name of any purchaser, He was, in my opinion, clearly iiisti:: 
in refusing to sign any such agreement, and it is iniinat* r 
what his reasons for refusing were. Where real estât.- agents 
hove lands listed with them for sale at a price net to tin- owner 
they must, in order to succeed in an action for damages for re­
fusal on part of the owner to complete a sole made by them, 
satisfactorily shew that they secured a purchaser ready and wiii- 
ing to purchase at a price in advance of the net prie, ami "n 
the terms stipulated by the owner, that they mode known to the 
owner not only the fact that they had secured a purchaser ready 
and willing to complete on the owner’s terms, but also the nam-1 
of the purchaser, and in addition they must shew that they re­
quested the owner to complete the sale to the purchaser so found 
by them, and that he refused so to do. It is not enough for the 
agent to inform the owner that the land is sold, and to ask him to 
complete by signing an agreement for sale in blank so far a* 
the name of the purchaser is concerned. A vendor is entitl'd 
to know with whom lie is called upon to enter into an agreement 
before he can be responsible for refusing so to do. and the onus 
is not upon him to make inquiries, but upon the agent to convey 
the information, if he wishes to hold the owner liable for dam­
ages for refusing to complete. Having reached this (inclusion.
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:t is not necessary for me to determine the effect upon the rights 
of the parties of the words at the end of the listing sheets : 
"subject to being unsold and my approval.”

The ippeal should, in my opinion, lie allowed, the judgment 
of the Court below reversed, and judgment entered for the de­
fendant with costs both of the Court below and of this appeal.

Nhwlands, J.. concurred with La mont, J.

The Court being equally divided the appeal was dismissed.

Ap/H at dismissed.

KELLY v. ENDERTON.
Manitoba Court of Appeal, Howell, Richard*, Verduc,

Cameron and llaggart, JJ.A. May 20, 1912.

I. IIkokkrh (II A—fl)—Real estate brokers—Option to purchase— 
Commission.

The fact that the payment of a commission, if a sale was made, was 
provided for in an agreement giving a person an option to purchase 
property does not constitute him the vendor's agent.

Fbavo ami deceit (8II—5)— Concealment of facts eniiancinu valve 
—Defendant’s interest—Commission.

A site of land will not lie set aside on the ground that a third person 
for whose lienelit it was purchased in the name <>f a stranger, obtained 
an option giving a firm of real estate brokers the right to purchase it 
which option he intended to use for his own lienelit and enliven led 
from tin- vendor knowledge of facts tending to enhance the value of the 
pm|ierty, where the real estate brokers were not interested in inch 
purclia-e other than to receive the commission which the vendor had 
ngris-d to give them if the property was sold and all negotiations jnt- 
tabling to the sale to the stranger were conducted hy the person for 
whose lienelit it was purchased on his own liehalf ami not as agent 
for the brokers.

X Fbavo and bécot ( 81V—101 Wiiat amoi nts to fiiavo—Knowledge
OF PARTY MAKING STATEMENTS.

A sale of land will not lie set aside on an allegation that a third 
person Iiv falsely representing that lie was acting as an agent or em­
ployee of a firm of real estate brokers and. mentioning the name of a 
probable purchaser, obtained from the vendor an option giving the firm 
the right to purchase his property, though it was his intention to 
deceive the vendor and to purchase the property in another name for 
his own lienelit.

: 4 Vendor and pvrciiahkr (8 IK 27 I Rxkci teii conveyance—Setting 
aside—Absence ok frai ii.

Am executed conveyance of land will not. in the absence of evidence 
of positive fraud, lie set aside on the ground that it was taken in the 
Dame of a jierson other than the real purchaser, where it does not 
ap|sar that the vendor would have refused to sell bad he l**en aware 
that the vendee named in the conveyance was not the real purchaser.

I lb'll v. Marklin, If» Can. S.C.R. fi7<l; and It mien lie v. Campbell, 5 
A.C. 92.*i, specially referred to.]

•*> Faw n ami uecf.it (6 II—fl)- Concealmfnt of faits enhancing value 
—Pibuiase of land in strangek's name.

Where it was not alleged that one who negotiated for the sale of 
fond which was purchased for his lienelit in the name of a stranger,
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was tin* vi'mlor'n iigvnt. and In* and tin* vendor acted at arm - 
false representations to the vendor that lie knew of nothing tlnr 
enhance the value of the property, are not aufllvient to justify 
aside the sale.

II. IlKOKKKS ( 8 I i A 7)—ItKAI. KHTATK IIROKKR— I'AY.MEXT OF COM \llss|,
—AtiKXT—Fiduciary relation.

The fact that, without the knowledge of the vendor, eomini--i-iii. 
had agriM'd to pay to a real estate agent upon the sale of property • 
latter had an option to purchase, were paid hy such agmt to i 
person who, in the negotiations tor the purchase ostensilil\ ac.< 
as agent for the person to whom tin* property was conveyed, hut ira 
purchased it for his own benefit, will not make him the \« ud- • - 
agent, or create a fiduciary relation between them.

An appeal h.v the plaintiffs from the judgment of Mather» 
C.J.K.B., in an action to set aside a sale of property on th 
ground of misrepresentations.

The appeal was dismissed, Richards, J.A., dissenting 
part.

The following judgment at the trial was delivered h\

Mathers, C.J.K.B. : I find that neither Enderton nor Sh­
ard bought the property in ion from the plaintiffs, an 
that they have not now, and never had, any interest therein.

It is not pretended that the defendant Simpson took an I 
other part in the transaction than to allow his name t<* lie iivd

I find that the relationship of principal and agent <li«l n 
arise at any time, from the inception of the negotiations until 
the close of the transaction, between the plaintiffs and the d< 
fendant, Russell.

The plaint ill's charge that Russell made false representations | 
to induce them to sell, upon which they acted to their prejudvt 
I find that that charge is not sustained hy the cvidcim

The action will he dismissed as to all the defendants, wit:. | 
costs, to he taxed without regard to the statutory limit of Ihwr 
hundred dollars ($300.00).

Messrs. ,/. K. O’Connor, K.C., C. F. Fullerton, K.( \. and f 
Isbinter, for plaintiffs.

Messrs. A. ,/. Andrews, K.C.. and II. A. liurbidiji, for End­
erton and Shepard.

C. /'. Wilson, K.C., and V. Cordon, for defendant Russell-

lIoWKi.ii, C.J.M.:—I have read the judgment of m\ l>ro*- 
Cameron, and concur with his views. The plaintiffs allege in 
paragraph 7 of the statement of claim, and reiterate in para- i 
graph 14, that they agreed to sell to Bell or his nominees •* I 
to Enderton & Co., and agreed to pay the latter $1,000 evi j 
mission, and at the trial they put in and proved |
agreement to srii tn Enderton ft Co. and not to Bell, 
agreement there is u covenant i" pay Enderton & I
mission of $1,000.
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imI at arm'* 1- c ii, 
nothing iIni! uni 

il t-i ju*t '

It is not alleged in the pleadings, and there was no attempt MAN.
at the trial to prove, that this document was really not an ÿ*»
agreement to sell, hut an appointment of agency, and it is clear mp»

K NT OF eo\l M issiux that up to the time of the execution of this document Knderton 
& Co. were not the plaintiffs’ agents to sell this property.

idur, connui"i<m* 
sali* of prop, ity • 
y such ugmt !» i 
,kv oatenwililv ar-.. 
conveyed, lint rva, 
v him tin1 vi'ii.lvr•

A sale can he made by a principal to an agent which will Kmikrtux. 
undoubtedly bo good as against the principal, hut if a sale is -----

... . . ...... . Ilowcll, C.J.M.made to a third person who is really buying for the agent with­
out the knowledge of the vendor, on this ground alone the sale 
will be set aside : Mcl'lii rxon v. Wall, d A.C. 1254 ; L< iris v. IIill-

incut of Mutiler*, 
property on tlv

mu, it II.L.C. 607. However, in this ease the plaintiffs allege 
that they agreed to sell to their agent, creating the agency by the 
agreement of sale, hut the grievance is that they conveyed to

A., dissenting
Simpson, who was, they allege, really Knderton & Co. I cannot 
see what was wrong in this: Pixaiii v. Allormji-dnnral, L.R.

! lM'. f)16, at p. 540.

‘livvrcd by It is claimed that representations were made by Knderton &
Co., their agent, which induced the sale. This could not he, for

uderton nor Shi p, 
he plaint ill's, and 
itervst therein. 
Simpson look <: 
t name t" hr iiv : 
ind agent did n ' 
negotiat 
ntiffs and the •!

they were not agents for sale until the agreement for sale was 
executed.

This subject need not he followed further, for I am satisfied
Simpson’s name was used, not for Knderton & Co., hut for
Hassell.

The appeal is dismissed with costs.

Knii.ums, J.A. (dissenting in part):- In this ease 1 should itkhvdi.j.a. 
nut feel justified in disturbing the finding of the learned trial

Ise represmtiiti' i> 
to their prejudit 
ie evidence.
) defendants, with 
:ory limit of thr-r

•bulge that Messrs. Knderton & Co. did not in fact enter into the 
transaction in any way.

The evidence, however, shews that the defendant Russell did 
enter into it. purporting to act on behalf of another party, hut 
actually acting for himself, and that he asked the plaintiffs for. 

j and was allowed, a commission, lie was. in fact, the pur-baser

rtou, K.( and f
himself, and he concealed this fact from the plaintiffs, lie was 
aware of matters which, if he was the plaintiffs’ agent, it was

Uirbi>l{l<. for End-
his duty to disclose to them, and which, if disclosed to them, 

l would. 1 think, have prevented their selling to him. and which

le fendant Knssdl. 

tent ol" m> brother 
plaint ill's allege is 
reiterate m pan- 

ir his nominees 
latter tl.'HlOo'tn- 
•oved an option r 
to Hell, ami in that 
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would, if he was their agent and bought from them, entitle them 
to have the sale set aside and the property re-conveyed to them 

i IwHiise of the non-disclosure.
It is argued on behalf of the defendant Russell that the so- 

! «ailed commission was really, and to the plaintiffs’ knowledge,
"iilv a rebate in price, and that the plaintiffs knew that he pur- 

1 I'orted to act only for the supposed purchaser, and not for them.
I| It is true that they thought so, and there is no doubt that he so 

represented the fact to them. Then the question arisi-s whether
1 bv taking a commission from the vendor, even although he might 
\ acting for a purchaser, he would not, in fact, make himself

k
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their agent also and render it his duty to disclose to them all 
he knew which might affect the probability of their muking tin- 
sale.

It is argued that it is the custom for agents, approaching 
the owner of property with a view to purchase, to really act fur 
the purchaser, as Mr. Russell purported to do in this cn- and 
yet to take a commission from the vendor. There is no doubt that 
is frequently done in transactions in Manitoba. But. I annot 
see that the taking of a commission in such a ease can he treated, 
as between the agent and the vendor, as merely a rebate in 
price, or as a payment, in effect, by the purchaser of the com­
mission, because of the price being rehated to the extent of th- 
commission.

To my thinking, to lay down a doctrine of that kind would 
he most dangerous, and would lead to disastrous eonsei|iienvv> 
It seems to me that it would in effect he a holding that agent* 
are under no liability to their principals, as it would In* en> 
in every case for the agent to allege that he purported to ,-ir­
on behalf of the purchaser, and thereby escape all liability * 
do that which his agency for the vendor, of which tin* taking- 
the commission is strong, if not conclusive, evidence, hinds I 
to do. I think this would he particularly the ease where tli­
age nt is, in fact, the purchaser himself. It seems to me thr 
unless the sum which the principal allows to he taken off :!. 
price is distinctly agreed to as being, and in fact is. a 
in the price, the agent cannot, by any allegation that In* treat* 
it as such, although asking for it as a commission. cM-apo li> 
liability as agent of the vendor.

It is argued on hclmlf of the defendant that the plaintiffs 
have stated in their evidence that they do not see what they hav 
lost. If the sale had been really to a third party, as Mr. Kussell 
pretended and they thought, and not one to Mr. Rus>.*ll. the 
would have got no more than they now get under tin* sale t<» Mr 
Russell, and that, I think, was what was in their minds when 
stating that they did not see wlmt they had lost. But that > 
altogether apart from the right of a principal to mutin* at. 
agent, who lias bought from him while guilty of concealment"* 
material facts (one of which is the fact that lie, tin agent. > 
the real buyer) to reconvey. Whether they did. or did n*»t. ill : 
they Imd made any loss, is, to my mind, immaterial in mi'-Ii 
ease.

In my opinion Mr. Russell did, by taking tin* n>mnr.v: 
which, 1 think, was really treated as a commission paid by veD 
dor to agent, no matter what it is now called, make hi nisei î 
agent of the plaintiffs, and lay himself under an obligation ' 
disclose to them that which he concealed, as to facts which w 
indicate a probable advance in values in the neighbour!....1 "i.
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the property was situated, and as to the fact that he, the agent, 
was the actual purchaser. If that Ik» the ease, that he was their 
agent, then, as a result of the concealment, lie lias no right, it 
seems to me. to retain the property.

The plaintiffs’ pleadings do not on their fare make out their 
case against Russell as an agent as clearly as they should have. 
But all the facts of the transaction were gone into at the trial. 
It is not shewn that anything, not in evidence, could have been 
so given if tile pleadings had been different. The ease against 
Mr. Russell seems to me proved by his own testimony. I do not 
know that an amendment of the pleadings would he necessary 
to make him liable. But if necessary I think an amendment 
should he allowed.

I would dismiss the appeal without costs as against the 
defendants Knderton & Co., but would allow it with costs its 
against the defendant Russell, and order that, on repayment by 
the plaintiffs of the amount paid them on the purchase money, 
and the discharge by them of the mortgage taken for balance 
of purchase money, the defendants Russell and Simpson should 
execute such documents as are necessary to reconvey the pro­
perty. clear of encumbrances to the plaintiffs.

MAN.

C. A. 
1012

KxilKRTOX. 

ItiihRrd*. J.A.

Perdue, J.A. :—The plaintiffs’ claim for relief is hv no means rmw. j.a. 
clearly expressed in the statement of claim. A number of 
alleged grievances, more or less inconsistent with each other, 
are set out, hut it is difficult to ascertain what is the plaintiffs’ 
actual cause of complaint. Only one of the plaintiffs, Martin 
Kelly, gave evidence when they were attempting to prove their 
ease. The only grievance lie even remotely refers to in his evi­
dence is, that if he had known that Simpson was a partner in 
the firm of Knderton & Co., he would not have transferred the 
land to him. And yet the document upon which the transaction 
rests is an option of purchase given by the , Inintiffs to Knderton 
& Co. This option was signed by both the plaintiffs and gave 
Knderton & Co. the right to purchase the property at the price 
and mi the terms set forth, and agreed to give the latter a com­
mission of $1.000 on the sale going through. Further, in the 
seventh paragraph of the statement of claim the plaintiffs allege 
that they agreed to sell to Bell, or his nominee, or to the firm of 
Knderton & Co. on the terms contained in the option and to pay 
the latter a commission of $1,000. I can find no evidence shewing 
that the option was given to Knderton & Co. to enable them to 
sell as agents for the plaintiffs, and there is nothing, except the 
agreement, to allow a commission on the sale to themselves going 
through, to prove that they were the plaintiffs’ agents.

The other plaintiff. Michael Kelly, was called in rebuttal at 
the very chwe of the ease. We can assume that he would then 
know, if he would ever know, what cause of complaint he and his
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co- li.id against the defendants or any of them. And
yet. even then, lie was quite unable to say what grievance the 
plaintiffs had. lie was asked: “Wlnit was your injury!” After 
on objection by his counsel, the trial Judge ruled that he should 
answer, and the answer he gave was: “I wouldn’t say there 
would he any injury,” followed by a statement shewing that his 
objection was to paying a commission. He was again pressed 
with the question: “What was the injury to you!” and his 
reply was: “There might he no injury.”

The first material allegation in the statement of claim is. that 
prior to the sale the defendants Knderton and Shepard were 
employed by the plaintiffs os their agents in the rental of stores, 
and that they assumed to act as agents for the plaintiffs in tin- 
sale of the property. It is then alleged that prior to the same 
date the defendants knew that the Hudson's Kay Company w.r. 
about to buy the property opposite to the plaintiffs’, a fact 
which would greatly enhance the value of the plaintiffs' pn». 
perty: that the defendants, knowing that values would he en­
hanced, in conjunction with other parties formed the design of 
purchasing properties in the vicinity, including that of the plain­
tiffs; that thereupon Knderton and Shepard, through their agent, 
approached the plaintiffs and finally obtained the option above 
rel'erred to. The complaint following upon these allegation» 
is that the name of Kell was used in the first place and tin- nam 
of Simpson afterwards when the conveyance was given, I’-t the 
purpose of deceiving the plaintiffs ami concealing from them 
that Knderton and Shepard were the real purchasers of tin- 
land. Dealing with the ease attempted to be made by tla- plain­
tiffs down to this point, l think it is clear they must fail Kn-I 
erton and Shepard both denied in the most positive mamit-r Unit 
they or either of them were purchasers of or interested in the
property. The defendants offered no direct eviden...... unto
dieting this, but endeavoured, at great length, to shew In • utri-s 
in the books of Knderton & Vo., by the manner in w hi -h Uii"-< 
the actual purchaser, paid for the land and by other i-imim* 
stances, that Knderton & Co. must have been interested. I 
think that all these matters, although tending to raise suspicion, 
were sufficiently explained by the defendants. I agree with the 
trial Judge in finding that the plaintiffs completely failed t< 
establish this branch of the ease.

The next allegation is that, during the negotiations for pur­
chase, Knderton and Shepard, through their representative or 
agent, concealed from the plaintiffs the facts in relation to the 
proposed purchase by the Hudson’s Kay Company and tli-- proha- 
hility of an increase in the value of the plaintiffs' property 
Kut the evidence proves that Russell was the actual pur-baser, 
that he, acting in his own interests and not for Enderton & Co-

5 D LR. |

personally < 
that he tool 
Of., intendi 
therefore, f 

As agaii 
he, falsely 
Kudcrtnn & 
said Bell w 
haying for 
plaintiff's, p 
above refer 
name was l 
that Russell 
ing the givii 
in the nann 
mentioned t
these aliénai 

The next 
pursuance < 
the $1,000 
Simpson. ’ 
man of littl 
Russell, that 
the land wa 
ing a coven 
latter was t 
plaintiffs In 
would not !

This inv 
van lie avoii 
of the mum 
vendors woi 
purchaser w 

The law 
real parti 
in-lure* tt 
ing party 
other Ion* 
cannot lie 
■taneea rn 
tie enforei

Fry'» Sp. p 
'■I R * A 
tin1 trmwact
formai... . t
<lwn-tinn n
''Xrrutc l am 
«burl nf «et

C4C



15 D.L.R.

of them. And 
t grievance the 
injury?” After 
l that he should 
lchi’t say there 
the wing that his 
s again pressed 
you?” and his

of claim is. that 
l Shepard were 
rental of stores, 
plaintiffs in the 
•ior to tin* same 
• Company were 
a in tiffs’, a fact 
plaintiffs’ pro* 

38 would lie en- 
>d the design of 
hat of the plain- 
nigh their agent, 
lie option above 
hese allegations 
ce and the name 
is given, for the 
ling from them 
reluisers of the 
ide by tin* plain- 
must fail. End­
ive manner that 
ntercsted in the 
evidence contra- 
i shew h> • utri*' 
m whi h Kii'X'll. 
iy other eirelltli- 
li interested. I 
> raise suspicion. 
I agree with the 
plot el y failed t"

tintions for pur- 
•(‘present at ive or 
n relation to the 
iy and th c 
ntiffs' property, 
let mil purchaser. 
Enderton & Co..

j 5 D.L.R. ] Kelly v. Enderton.

personally conducted the negotiations with the plaintiffs, and 
i that lie took from them the option in the name of Enderton & 

Co., intending to use it for his own benefit. The action must.
| therefore, fail ns against Enderton and Shepard.

As against the defendant Russell, the first allegation is that 
he, falsely representing that he was an employee or agent of 
Enderton & Co., falsely represented to the plaint ill's that tin* 

j said Bell wanted to buy the land, whereas in fact Russell was 
buying for himself. This is followed by allegations that the 
plaintiffs, relying on the said representation, gave the option 
above referred to, that Bell was “a mere straw man” whose 
name was used to deceive the plaintiffs and conceal the fact

i
tliat Russell was the real purchaser, and for the purpose of avoid­
ing the giving of a covenant. As, however, the option was taken 
in the name of Enderton & Co. and the name of Bell was only 
mentioned and not actually used, nothing can he founded upon 
these allegations.

The next allegation sets forth that flu* plaintiffs, in assumed

I
 pursuance of said sale, upon receiving the cash payment less 

the $1,000 commission, conveyed the land to the defendant 
Simpson. There is a further allegation that Simpson was a 
man of little means, that the purchase money was advanced by 
Russell, that he was the real purchaser, and that the transfer of 

J the land was taken in Simpson's name for flu* purpose of avoid­
ing a covenant on the part of Russell, and to conceal that the 
latter was the real purchaser. It is then averred that if the 
plaintiffs had known that Russell was the real purchaser they 
would not have sold the land to either him or Simpson.

This involves consideration of the question whether the sale 
can lie avoided by the plaintiffs on account of the conceal ment 

I of flu* name of the real purchaser, where, as it is alleged, the 
| vendors would not have sold if they had known who the real 

purchaser was.
The law seems iioxv to lie that where one person is deceived ns to the 

real party with whom he is contracting, and that deception either 
induces the contract or renders its terms more beneficial to the deceiv­
ing party or more onerous to the deceived, or where it occasions any 
other loss or inconvenience to the deceived party, there the contract 
cannot lie enforced against him; but that where none of these circum­
stances can lie shewn to follow from the deception, the contract may 
Ik* enforced.

Fry's Sp. Per., nth eel., p. 107, citing Ft Hours v. 1 Sim.
1 R. & My. Kl. That statement of the law applies only while 

tin* transaction is in fieri and to proceedings for specific per­
formance. the affording of relief in such a ease being in the 
discretion of the Court. But where a conveyance has been 
executed and delivered, nothing in the way of misrepresentation, 
short of actual positive fraud, will warrant a judicial rescission

()19
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between vendor and purchaser : Bell v. Macklin, 15 Can. S.t'.R. 
576, 581; Brownlie v. Campbell, 5 A.C. 925. The plaintiffs 
in order to set aside the conveyance would be bound to establish 
fraud to the same extent and degree as in an action for «1- * it. 
The misrepresentation in the present ease was not shewn to have 
been material. There was no evidence produced, when the plain­
tiffs were proving their ease, to shew that they would not have 
conveyed to Simpson if they had known that Russell was the 
real purchaser. The vague statements made by one of the plain­
tiffs in rebuttal cannot be accepted as proof of this portion of 
the case.

The last allegation to be dealt with is that Russell falsely 
represented to the plaintiffs that “he knew of nothing doing up 
in the vicinity of the property in question herein,” and con­
cealed from the plaintiffs the knowledge that he had of the 
active movement in the neighbouring properties. There is no 
allegation that Russell was the plaintiffs’ agent and there is tv 
evidence whatever to support such an allegation. Both plain­
tiffs considered that he was acting for the purchaser and not 
for them. The plaintiffs, it is true, agreed to pay Enderton k 
Co. a commission on the sale, and this commission, unknown to 
them, went to Russell. They and Russell, as the evidence shews, 
were at arm’s length during the negotiations. As Michael Kelly 
admits, Russell was endeavoring to secure the best terms In- could 
get and the plaintiffs were trying to do the best possible for 
themselves. The allowance of the commission to Enderton & Co., 
the holders of the option, seems to me to have been more in the 
nature of a concession made as a part of the transaction itself 
than of a remuneration from a principal to an agent. Only a 
four days’ option to purchase was given as a result of the liven- 
tintions between the parties. No commission was earned for 
securing the option. It was only on a sale going through that 
a commission became payable. The fact relied upon to establish 
the relation of agency did not take place until after tin* nego­
tiations were concluded and the alleged misrepresentations ur 
concealments made. If Russell had not exercised the option no 
commission would have been received and there would ii"t 
have been a tittle of evidence to support the contention as to 
his agency. Receiving the amount of the commission through 
the generosity of Enderton & Co. after the sale had been com­
pleted did not constitute him the agent of the plaintiffs or create 
a fiduciary relationship towards them.

I agree that the appeal should be dismissed with costs.

MAN.

C. A. 
11112

Exdebton.

C.xmkron, J.A.:—The learned Chief Justice, who tried thi? 
action, held that neither Enderton nor Shepard Innight the pro­
perty in question and that neither of them ever had any interet

i. J.A.



[5 D L E. 5 D.L.B.] Kelly v. Enderton. «L’1

, 15 Can. S.r H.
The plaintiffs 

jund to estiililish 
iction for dm-it. 
ot shewn to have 
, when the plain- 
would not have 
Russell was the 

one of the plain- 
f this porti<m of

t Russell falsely 
lothing doing up 
•rein,” ami eon- 
; he had of the 
ps. There is no 

and there is no 
an. Both plain- 
irehaser and n-it 
pay Enderton i 
don, unknown to 
î evidence shews, 
\s Michael Kelly 
st terms lie could 
best possible for 
Enderton & Co., 

keen more in the 
transaction itself 
i agent. Only a 
suit of the nogo- 
was earned for 

ing through that 
upon to establish 
I after tin* nepo- 
‘presentation* "f 
ed the option no 
here would not 
contention as to 
mission through 
le had been com- 
laintill's or create

vith costs

p, who tried thi? 
1 bought the pro- 
had any interest

therein. The evidence is overwhelmingly in support of that 
finding, and it would appear to me out of the question to disturb 
it.

The defendant Russell was not originally a party to the 
action. The allegations with reference to him in the statement 
of claim are in the following paragraphs:—

I. Paragraph Li wherein Rs occupation and residence are 
stated.

II. Paragraph 4 alleges knowledge oil the part of all the 
defendants that certain property on Portage avenue was “under 
option” and that a large business concern was about to purchase 
it, thereby enhancing its value.

III. Paragraph d alleges that R. repnseiited to the plain­
tiff “that he was from the office of the defendant (’. II. End­
erton & Co.,” knowing that the Ts understood from that
fact that he was an employee of Enderton & Co. and intending 
that they should so believe, and represented falsely that lie was 
acting as agent of that firm for the purpose of purchasing the 
property for one Bell, who wanted to buy the same, whereas R. 
intended to purchase for himself.

IV. Paragraph 14 alleges that Russell retained the signed 
option.

V. Paragraph 16 alleges that the plaintiff's received the cash 
payment of $25,000, “less $1,000 deducted by the said firm of 
C. II. Enderton & Company . . . for the said defendant Russell 
for commission as aforesaid, which said commission was retained 
. . . by the defendant Russell.”

VI. Paragraph 17 alleges that while the conveyance was 
made to Simpson, the purchase money was advanced by Russell, 
and the transfer was taken in Simpson’s name, to deceive the

as to Russell’s identity as purchaser and to avoid giving 
a covenant for the unpaid purchase money.

VII. Paragraph IS alleges that the plaintiff's were ignorant 
that Russell was the purchaser or they would not have sold to 
him.

VIII. Paragraph lit alleges that Russell “falsely rep re 
Rented to the plaintiff's that he knew of nothing doing up in the 
vicinity of the property in question herein.” Also that Russell 
concealed his knowledge of the options aforesaid, of the “pros­
pect of a forward movement in real estate,” and of the purchase 
hy a large business concern of a blo.*k of land near the property 
involved.

1 have set out above the allegations of the statement of claim 
which affect the defendant Russell, and upon which relief against 
him is asked. Upon consideration it seems to me that these 
allegations disclose no cause of action. It is nowhere alleged 
that Russell was agent for the plaintiff's. The allegation as to

MAN.
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MAN. the representation made by him in paragraph 3 is directly to
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the contrary, viz., that lie came from Knderton & Co.’s «n'tiee 
and was acting as their agent to purchase for Hell.

Kxdkbtox.

The allegations in paragraphs 17. 18 and 111 are immaterial 
in the alisenee of any allegation that there was a duty on It us. 
sell's part toward the plaint ill's to do the things he is stated •
have failed to do. or not to have made the representations lie > 
alloyed to have made. I find it difficult to attach any precis.- 
meaning to the allegation in paragraph lb that Russell “falsely 
represented to the plaintiffs that he knew of nothing doing, etc

As to the allegations in paragraph 16. The allegation h r. 
is (so far as it affects Russell) that Knderton & Co. 
from the purchase money $1,000 for Russell for commission 
“as aforesaid.” This commission is referred to in three pre­
vious paragraphs of the statement of claim. (1) In paragraph 
7. where it is stated “the plaintiffs agreed to pay the said firm of 
C. 11. Knderton & Company a commission of $1,000 for effect an: 
such sale.” (2) In paragraph 9, it is alleged that the phi 
“upon receiving the cash payment of $25,000, less $1,000 in­
ducted for the said commission,” conveyed the said land, i•
(3) In paragraph 14 it is again alleged that the plaintiffs ........1
to pay Knderton & Co. a commission of $1,000 for effecting such 
sale. So that we must read the above allegation in paragraph h 
as follows : “$1,000 deducted by Knderton & Co. for the defend­
ant Russell for commission agreed to be paid by the plaintiffs 
to Knderton & Co.” Now this, if it means anything, means tl; • 
Knderton & Co. deducted commission agreed to be paid to them 
by the plaintiffs for the benefit of Russell, or, in other words, 
made a gift of that sum to Russell. What there is in this f.-r 
the plaintiffs to complain of I cannot see.

I examined these allegations with strictness, because it is 
upon the allegation in paragraph 16 that Russell’s agency nui-t 
depend. There is nothing alleged to e the relation of
agency except the payment of the commission as set forth a how. 
If that commission was agreed to be paid, not to Russell, hut 
to Knderton, and was given voluntarily by Knderton t<» Russell, 
that is something not affecting the plaintiffs in any way. and 
wholly failing to raise any question of a fiduciary relationship 
between the parties.

Apart from this view of the pleadings, T think tie . viden*e 
of the plaintiffs is conclusive as to the relationship ex king be­
tween them and Russell. They clearly looked upon him in in 
other light than as agent for an intending purchn«-r The 
negotiations between them were plainly at arms’ length. Kwn 
if the allegations in the pleadings had been sufficiently wide to 
cover the grounds urged on the argument, it seems to me, under 
the circumstances and in view of the evidence, that the payment

6
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to Russell of the $l,Oi)ll or the allowance to him of that amount 
on account of the purchase money, in whatever mode it may he 
regarded, is not sullieieiit, of itself, to constitute a confidential 
ajid liducinry relationship between the parties such as would 
vitiate the transaction involved.

I think the judgment * from should he .............1 with
costs.
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II.vioart, J.A., conetirml with the majority of the Court. iiliœ»rt. j.a.

Ap/hiil dismissal, Rich Aims. J.A..
diss< nlinn in /mrl.

BROWN v. BANNATYNE SCHOOL DISTRICT.

(Decision No. 2.)

Manitoba Kiny's Reach. Trial before Mathers, C.J.K.H. July 15. 1912.

1. Contracts i $. V 1)—3t$01—Bvildino contract—Timk fur fixai, pay
MINT—STATED TIMK AFTKR COMPLETION—NECESSITY OF INK Ml IUXU
ARCHITECT’S FINAL CERTIFICATE.

A stipulation in a building contract to the elTeot that final pay­
ment should In- made within twenty days after the substantial coin 
pletion of the structure, d<ies not mean twenty days after tin* archl 
leet’s final certificate was given, and an action begun three days after 
the giving of such certificate was not premature, where the building 
was substantially completed more than twenty days before.

2. Contracts (| IV D—360)—Condition prkffiifvr to payment—Ex
IMRATIOX OF TIME FOR FILIXti LIENS—NX HAT I VlllEXi I IS NECE8

MAN.

K. B. 
1913

July 15.

Where a building contract provided that if the contractor did not 
give satisfactory proof that there were no liens against the building, 
final payment should lie made two days after the expiration of the 
time within which liens might Is* tiled, it is no defence t<> an action 
In tin* contractor for the balance of the contract price due him brought 
nftcr the expiration of the time within which liens might In- tiled, 
that lie did not give satisfactory evidence that no liens existed other 
than of his own or liens of which he held discharges.

3. Contracts (fIVO—303)—Hviliunu contract—Voxclvsivkxesh of
FINAL CERTIFICATE—IllUIITH OF CONTRACTOR IN RESPECT TO DEPOSIT.

As an architect’s final certificate is conclusive as to the completion 
"f a structure by a contractor, upon the giving of such certificate, the 
•• -tdnetor is entitled to have returned to him a depo-it made to secure 
the cm-ut inn of the contract, or which was given in lieu of a bond as 
wiirity for the jierformaiice of the contract.

4. Damages ( 8111 A 7—97)—Hf ildi.no contract— Lkjiidatfd damai.fs
FOR DELAY IN COMPLETING CONTRACT—COMPLETION OF PART EARLIER
THAN ENTIRE 8TRUCTVHK.

A stipulation for liipiidateil damages for delay in the completion of 
a ''lii-oldiouse hy a contractor, applies only to the completion of the 
building as a whole and not to the finishing of two rooms therein, as 
required hy the contract, at a date earlier than that fixed for the 
completion of the entire building.

116
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MAN. 5. Damages (g III A7—07)—Liquidated damages for delay in comput­

K. B.
1912

ing contract—Occupation of duiliiing iiefoke time fini i.,k
COMPLETION.

Liquidated damages stipulated fur in a contract for the lauMing 
of a sehool-lioiise. for delay in completing it. cannot 1m- awarded wln-i,-

Bannatyxk

District.

the school district secured the use of rooms therein sullicicni , V,- 
commodate all of the pupils of the district, which were litii-l1 1. 
fore the time fixed by the contract for the completion of the ,-m , 
building.

(t. Damages ( g III A—42a)—Measure of damages on iiviluin.. con­
tracts—Teachers' salaries for period school not com pi.i iki*— 
Kxowleikie of school officers.

Money paid hv a school district for teachers' salaries for the lime 
they were unable to teach, because of the non-completion of a ».-Ii...' 
house within the time stipulated in the contract for its erection ,m. 
not Ik* recovered by the district, as non-liquidnted damages t... ;.-|,n 
in the completion of the building, where, at the time the 
were engaged, the school otlieers knew that the huihliug would i i l« 
ready for occupancy at the Is-ginning of the school term.

7. Damages (gill A—42a)—Building contract—Liability of « oxikxi
TOR FOR DAMAGES FOR DELAY IN COMPLETING BUILDING— \l TIH\ 
riONB AND EX PRAH Rl IRON ABLE 11 m i .

One for whom n building is constructed by n contractor, cannot re- 
cover damages for delay in completing it within the time limited by the 
contract, where the delay was due to changes or extra work • -i d**red 
by the owner, as, under such circumstances, the contractor i- r< 
qui red only to complete the building within a reasonable tim- 

[Urey v. Slvphvus, Hi Man. L.B. 180. referred to.]

Statement Action in which the plaintiffs seek to recover S9.474.50. 
as the balance of the contract price for building a school 1 mi Ming 
for the defendants. They also seek to recover the sum of 82.110.10. 
deposited by them with the defendants as security. The defen­
dants counterclaim for damages for delay in completing in time.

Judgment was given for the plaintiff.

C. P. Fullerton, K.C., and ./. P. Foley, for plaintiffs.
J. It. Coyne and A. W. Morley, for defendants.

Mathon, C.J, Mathers, O.J.K.R. :—The trial of the action was begun on 
tin* 4th April last, when the plaintiffs completed their cas. 
Evidence was tendered for the defence tending to shew that tin* 
building was incomplete. This evidence was objected 1» <»n the 
ground that the architect’s certificate proved by the plaintiff 
was under the contract conclusive. I reserved this question and 
adjourned the further hearing.

On the former hearing \Brown v. Itannntym School Di' 
trii t Decii on No. I . 2 D.L R 264, 22 Man. L R 260,21 
W.L.R. 801 I decided this point in favour of the plaintiff, hut 
the further hearing was not proceeded with until the stli July 1 
instant.

It is now contended that the plaintiffs cannot recover lierai!» 
the action was premature. By the terms of the contract a final 1
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payment is to he made within twenty days after substantial 
completion, which, it is argued, means twenty days after tin- 
architect’s final certificate where, as here, the building i< not 
actually completed, hut a deduction is made In the urchiteet 
in respect of the unfinished work. The plaintiffs did no work 
on the building after the 21st December. 1V1I. The architect 
gave his certificate on the 10th February. This certificate is 
conclusive evidence that the work is completed. There is nothing 
in the contract to make the architect's certificate a condition 
precedent to the accrual of a right of action. The right to pay­
ment accrued to the plaintiff at the expiration of twenty days 
from the time when the plaintiffs had substantially fulfilled the 
contract. The evidence shews that time to lie the 21st Decem­
ber. The architect’s certificate is only the evidence required to 
prove completion, and if procured at any time before the plain­
tiffs were called upon to close their ease, it would lie in time. 
It does not fix the date of completion. That date i- fixed by 
other evidence at a time more than twenty days before action. 
This objection, therefore, fails.

It was also objected that the plaintiffs had not gixen sati>- 
factory evidence that no mechanics’ liens other than their own 
or liens of which they hold discharges exist. If they do not do 
this, final payment is to be made within two days after the time 
for filing liens has expired. The plaintiffs completed the work 
on the 21st December. 1V11. and left the building on that day. 
The last day on which to file mechanics' liens was thirty days 
from that date, or the 20th January, 1912. As the action was 
not begun until the 13th February. 1912, there is nothing in this 
objection. It was admitted, on the argument, that no liens 
other than the plaintiffs’ have ever been filed, so that tin objec­
tion, nt best, was highly technical.

The plaintiffs are entitled to recover the amount shewn in 
the architect’s certificate, viz.. $9,474.50, and interest thereon 
from the date of the certificate at .V i.

In addition to this, the plaintiffs claim the return of the deposit 
paid with their tender.

The meaning of the contract and specifications is In un means 
clear. Article 1 provides that the contractor shall, under the 
direction and to the satisfaction of the architect, provide all the 
materials and perform all the work mentioned in the specifica­
tions and shewn on the drawings and details and in accordance 
therewith. By Article 2 the contractor is to deliver the whole 
work clean, complete and perfect in every respect in accordance 
"ith the plans and spécifications. Then comes Article 9. which 
shcws that under certain circumstances the contractors are to 
he entitled to a final certificate without completing the work in 

; every detail. Under this clause the architect made a deduction 
"f $1.200, and on the 10th February last issued his final certifi­

es-.*» MJL
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cute. I have already held this to he a final certificate, and tin- 
matter need not he again dealt with. Under this article such 
final certificate is conclusive evidence of the fulfilment of the 
contract hv the contractors. That means, I take it, that tin- 
contractors have done all they are required to do. Any further 
work required to absolutely complete the building in every detail 
must he done by the owners, and paid for out of the amount 
deducted by the architect. By the terms of the specification 
the deposit was made to secure the execution of a contract la­
the contractor, but, if that is not the meaning of the spi rifio 
tions and the deposit was made in lieu of a bond for the perform­
ance of the work, the architect's certificate is conclusive evidence 
that the work is performed, and the plaintiffs are now entitled 
to a return of the deposit.

The defendants counterclaim for delay in completion, ami 
here, again, I find the terms of the contract very obscure and 
difficult to construe.

Article fi is as follows:—
The contractors shall complete two rooms ready for occupation I 

the first day of September, 1011. an additional room by tin- lifteemli 
day of Ncpteml>er. 1011. and the contractors shall complete tin- win-!- 
of the works comprehended in this agreement by the fifteenth da\ 
November. A.D. 1011 ; provided that the contractor shall for mr 
day after the date herein fixed for cor i thereof that tin- owner-
shall Ik* delayed solely through the contractor’s fault in obtaining am 
use and benefit of the works, pay to the owner as liquidated damage- 
fon y at the rate of six per centum |tcr annum on the total amount
of the contract price. In no case shall the owner be entitled to claim 
over six |>cr centum |>er annum on tin* said contract price l>\ n-a-on -I 
any special damage from delay.

Now, in the first place, 1 do not think this provision applies 
to anything but the completion of the whole work on the 15th 
Xovemlrer, 1911, and that liquidated damages are not given 
for the non-completion of either the two rooms on the 1st Sep- 
tember or the additional room on the 15th September. It say- 
“the whole of the works” are to be cc ted by November 
15th. That is the date fixed for “cc ‘ tion thereof " 4
the whole of the works. For that failure only is liquidated 
damages provided. The whole work was completed, in >•» far e 
the architect required it to lie done, on the 21st December.*» 
that the only delay to be accounted for is from the 15th Novem­
ber to the 21st December. The right to damages, however, 
accrues to the defendants only in so far as they were delayed 
solely through the default of the plaintiffs in obtaining "any 
use and benefit of the works.” It is admitted that from and 
after the 20th October the* defendants occupied two of the -dwl 
rooms, and that such two rooms accommodated all the children 
on the school register. The defendants, consequently, had some
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use and benefit of the building, and are not entitled to liquidated 
damages for non-completion on the lôth November.

The defendants’ counsel argued that if the contract did not 
give liquidated damages for non-completion of the rooms on the 
1st and 15th September, he was entitled to claim unliquidated 
damages for the plaintiffs’ breach of contract in respect to the 
completion of these three rooms. The damages claimed are for 
teachers' and caretakers’ salaries from tin* 1st of September. 
The defendants, when they engaged these teachers, knew that 
no rooms would be ready before the 15th September, and that 
the completion of two by that date was contingent upon the 
weather. In the face of this they employed teachers from the 
1st September. No sufficient excuse for thus deliberately in­
curring this expense was given. On the 14th September changes 
in the blackboards were ordered by the architect, on instruc­
tions from the defendants, and another order was given on the 
18th September, acknowledged by the plaintiffs on the 20th. 
It is not clear how long the work was delayed by this change. 
The plaintiffs say a foot of new plastering around three sides 
of the rooms had to be done ; that the weather conditions were 
such that it dried very slowly, and that the work was thereby 
delayed twelve to fourteen days.

The rooms were completed on the 20th September, so that 
there is only fourteen days to be accounted for. The defendants 
having ordered extras to be done, under drey v. Stephens, lb 
Man. L.K. 180, the parties become at large as to completion of 
these rooms, and the plaintiffs were only bound to complete with­
in a reasonable time. The onus of proving that the time taken 
was unreasonable was on the defendants, and they have failed to 
satisfy it. The defendants are, therefore, not entitled to recover 
anything on their counterclaim.

There will he judgment for the plaintiffs for $11,877.60, and 
interest at 5 per cent, from the 10th February, 1912, and costs 
of suit.

There will be a declaration that the plaintiffs have a lien on 
div property for $9,474.50 and interest thereon, and they are 
entitled to the appropriate relief prayed for enforcing the same.

The counterclaim will be dismissed with costs.

MAN.
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Judgment for plaintiffs.
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B.C. Re LAND REGISTRY ACT; Ri- THE ROYAL TRUST COMPANY Limited
Jliilisk Columbia Suprnin Court. Murplni, ./. Hvptrmbrr I'1 

IQIO 1. MulJTOAGK I $M I)—17 I YAl.l AVION UK Mull 11. M.l S WkAMM. n
v xi.i i " -lt.N.IU'. 1011, < ii. 127, sec. 170.

Sept. fi. Tin* “true value" of it mortgngc under wet ion 170 of tie
t'uliimhin Lund KegMiy A et. I’.N.H.C. 1011. eh. 127. «I<h-* h- 
•>ii lily men n the nominal I amount weurvil liy the mortgage. an : t
registrar i< nut miti-tied with (lie value ns iillivineil, he niti-t 
a- di reeled liy wet ion 170 to incertain the true value.

An application by way of appeal from the ruling of i 
istrar under K.S.B.C. 1911, cli. 127, made pursuant to tie i iv, 
lion of the inspector of legal offices, that the value of • 
gage for the purpose of fixing the percentage to be paid uu its 
registration is the full amount for which it is given as >• r 

An order was made referring matter hack to the iv<_m ,r 
Sir Clmrhs llihhirl i u/t/nr. K.(\. for applicant. 
Ilaiiniiifiton, in person.

Murphy. J. MURPIIY. •!. : Section 17b of the L.'ltld Registry Act di lei's

that mortgages shall be valued at their true value in nn- 

similar to that provided by section 175 for valuation * !r
unless the registrar for sufficient cause shewn dir....1 o’iierwiM-

Section 175 directs that value of land is to be ascertained 1 
the solemn declaration of the applicant. If the registrar 
satisfied as to the correctness of the value so affirmed In- ma 
require production of other evidence or a certifient' sin- 
value under the hand of a valuator. No such course has 1h.ii 
adopted here but the registrar by direction of the inspector. 
legal offices has ruled that the value of a mortgage for r.-L'isir. 
lion purposes is necessarily the full amount of money f -rw!" 
it is given as security. To my mind there is nothing • 
sections quoted authorizing the registrar to make surli ruling 
The method of procedure is clearly set. out in sections 17»* an 
175 and is to be adhered to unless the registrar “for sufficient 
cause shewn” direct otherwise. This means, I think, tlint t! 
registrar may vary the methods of adducing such further proof* 
as In* may require on the applicant shewing him suffire at cau* 
why the provisions of section 17b in that regard are pra ‘ 
able or inconvenient. This qualification is not sought '»■ in 
yoked here. My judgment in this case is that if the registrar h 
not satisfied with tin* correctness of the value as affirm. I I • uhk 
proceed as directed by section 17b to ascertain the “ira. val i 
<d" the mortgage. Whatever the “true value” may me.oi I 
it does not necessarily mean the nominal amount seem I h> 
mortgage. If it did. there would be no need for tie alien' 
provisions set out in said sections for its ascertain» • ni. I' 
matter is referred back to the registrar to follow lie direction* 
herein set out. Should any difference arise between 1!" -'I'l' 
cant and the registrar as to the meaning of “true valu* ’’ 
matter may be spoken to again in the present proceedings

Ortlt r (h - a dôu/l
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Lee Ti ck.

1 ion of an oath, this modo ought to bo ndoptcd : per Lord I 
in Queen Caroline's Trial, 2 Hans. Pari. Dee., 2nd series, 911 
in Wigmore on Evidence, sec. 1818.

See also Brown v. Brown, 1 U. de M. 77.
When it is said that the form ought to In* that most I n: 

upon the witness's conscience, this must refer to forms wlm h ;,p 
looked upon as judicial forms and suitable for use in judin;, 
proceedings, for one can well imagine the existence or ilex i- im 
extra-judicial forms which some witness might consider nu.r. 
binding upon his conscience than any form hitherto used in n 
judicial proceedings. In order to ascertain what form ■ . 
will be binding on him. the Court should require this of tin ,\ 
himself ; and the proper time for making this inquiry - l.« *..• 
he is sworn : Taylor on Evidence, p. 13S8 (a); The Quet > 1
2 Br. <fc B. 284. 22 R.R. 662.

It obviously is the duty of the Judge, and not that of tIn­
to decide such a question as the form of oath to be admi-iMm 
or other ceremony to be performed whereby the conseil n - «>f ti 
witness is to be bound. It is he who must find the fai l* 'in 
which he eventually decides the question of law. It i- . 
similar to that of the admission of secondary evidence iT.ix 
Evidence, see. 23 (a)); and upon all such questions then _ 
of review of the Judge's finding.

The Judge of the District Court before whom the pi< 
occurred at which it is alleged perjury was committed \\ 
fore, not only competent, but it was his duty, the question 
been raised, to inquire and determine what was the form 
most binding upon the consciences of the prisoners, then \\ 
in the proceedings before him.

In resiwct to the exercise of his duty in this regard th* iii.a 
undoubtedly applies—to quote it in its extended form 
prœsumuntur rite et soient niter esse acta donee protwt 
trarium.

The evidence against the presumption that tin- Dm 
Judge administered on oath which was binding upon tin 
of the prisoners was given by the deputy clerk of tin 11 " 
Court and the interpreter, and is as follows:—

Cj. And you did not ask either of these two men xvh.it |V 
was binding on his conscience? A. I asked them whclhei 
Christians and how they swore.

(J. Did you ask them whether they were Christians or n
(j. How did you ask them—ill what language? A. In it. I 

language.
tj. Do you know whether they could speak English? \ I 

know, but they said "yes.”
tJ. You told me before the magistrate at Blnirmore 

not know whether these men could s|K*ak any English. :nvl I 
that is correct? A. Yes.
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Q. So you Uiil not know whethcrVitherof them could speak Knglish? 
A. No, I cunnot tell you.

Q. And you do not know, as a matter of fact, whether they are 
Christians or not ? A. No.

<2- Were they asked by anybody what form of oath was most binding on 
their consciences? .4. No.

Q. Did not get any opportunity to do t hat ? _ A. No, they were never 
asked that.

Q. But you instructed them to write their names on a piece of pa|ier 
and burn it, and swear that their souls would burn in hell if they were 
not telling the truth, the same as the paper was burning?

Q. And these other two men may be Christians too, and, if so, you 
should have sworn them on the Bible? A. Yes.

12- And, if so, this form of oath that you made them take need not 
necessarily be binding on their consciences? That is so. is it not? 
A. I dojnot know whether it is binding on their consciences or not.

Q. And you did not ask? A. No.
t2- You simply instructed them to write their names on a piece of 

paper and burn it? A. Yes.
(Questioned by Mr. Campbell.) Now tell us exactly how they came 

toJh* given that oath. Under whose instructions was it, and how 
wasjt that they came to be given that oath, the way it was given? 
Did you do it? A. 1 was told to swear them bv burning paper, which 
I did.

(2- By whom? A. By Judge Crawford, and I swore them that wax. 
Q. You might just say yon say I toy knew rnouyh English to say yes 

uht n you asked them if they were Christians. What word-• of Engl, /, did tin . 
use? .4. They said "yes." That is the i/mstion I always ask witnesses 
if they are foreigners. / ask them whether they are <'hrt 'Inins and hoir th> y 
swear. And l said, "Arc you a Christian a.nl do you swear by tin H,bh ?" 
and they said “yes.” Those are the words I said.

(Questioned by Mr. Campbell.) Was the oath interpreted to them 
that they did swear? Did you swear that oath to Mar On and did he 
translate that to each of them? A. Yes.

Q. Anil what applies to one applies also to the other? A Yes.
<2- And, as far as you ran now say, those were the words you said? 

A. I'he exact words I used were: "You swear that n< this paper burns 
so may your soul burn in hell if you do not tell the truth at the hearing 
»! these apix-als or this appeal—at each appeal.”

(Questioned by Mr. Nolan.) You told Mr. Campbell that the usual 
formula used with regard to all witnesses that seem to you to be not 
l.ngli>h-<|K,aking witnesses—the form was, "Are you a Christian and 
il» you swear on the Bible? A. Yes.

Q. Did you say that to these people? A. Those are the very words 
I said.

Q And they said yes? A. Yes.
Q And you were instructed by the trial Judge to swear them on 

the piece of pa|>er? A. Yes. . . .
Q. Was Lee Tuck sworn? A. Yes.
Q. Now, tell these gentlemen how he was sworn? I*. In that Court 

lie was swum by burning paper. The first time In* ask for the Bible, 
but they made him bum the pa|ier.

ALTA.

s. c.
1912

Rex
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ALTA. 11- Is that the proper way of Chinese swear inn? A. There an- < pire
a few ways. Some eut t he chicken's head.

(l. Tell us about the burned paper? A. In the first Court il 1 
the ltilile, and next Court it was by burning paper.

Q. Now forget all about Leo Tuck ami tell these gentlemen m l ||j.Rex
Lordship whether the burned paper is the way the Chinese ,r'

Lee Ti ck.
Q. Is it the projier way for Chinese to swear? A. Yes.
The Covrt:—Before I address the jury. Mr. Nolan, I would like to 

know whether you want to have the question of the oath treated a- 
a fact or as a question of law?

Mr. Nolan:—Surely the jury are entitled to find as a fael un t! 
evidence.

The Court:—If I treat it as a question of fact, and ask them if tin 
come to the conclusion that that was an oath binding on their c* 
sciences, what is there left that I can reserve for the Court en Imr

Mr. Nolan:—There is the question of law as to whether the • i:; 
were sworn at all. It is partly a question of law and partly it -|ii"»iiuii 
of fact. A jury may by their verdict say they are not satisfied. !*••>m-, 
they do not think there is sufficient evidence to shew that the m- 
were sworn.

The Court: Unfortunately, in criminal cases it is not eustnman 
and I do not think there is any precedent for asking the finding - 
particular facts by questions; but I think I will adopt your view- • 
to the question of fact and direct them as to that; it will, |mtIi.'I|i* 
be the better way.
Were it not for certain portions of the evidence abo\<. par­

ticularly the part italicised, I should he of opinion that it ought i 
he presumed that the learned District Court Judge took steps t 
ascertain what form of oath was most binding upon the conx-ii im- 
of the prisoners—the only probable reason why. after tin y had 
stated that they were Christians, he directed them to hr -worn 
as pagan Chinese are usually sworn, being presumably that, a* 
the result of inquiry of themselves, he became satisfied that they 
were not in reality Christians, and that the Christian forme: 
oath was either not binding upon their consciences or :it 1< ;«>t «> 
not more binding than the pagan Chinent? In view
however, of this evidence, 1 think the presumption is rebutted.

This bein,r so. their conviction for perjury should, in mj 
opinion, be s« t aside.

Stuart, J.:—In this case 1 am of opinion that the ••►nvirtion
should be set aside.

The method of administering the oath to witnesses in Court 
is a matter entirely in the hands of the Judge who is conducting 
the proceedings. Therefore, upon a subsequent prosecution for
perjury, I think the method in which the oath has be< n admin­
istered in the previous trial, where the perjury is alleged to havt 
been committed, is a matter of law for the Judge presiding at the 
trial for perjury to determine. In a sense, of course, the jury 
must find whether or not the evidence alleged to have lieen false

2

C-8C



!5 DLR 5 D L R. ! Rkx v. Lkk Ti « k.

v. There arc 11: ■

t Court il v. i- h

[cntleineii m l I|j« 
c Chinese

Yes.
n. I would like to 
c oath I re tied a«

as a fact, on the

<1 ask them if thex- 
ding on their i' ,i- 
ic Court i n hui 
diet her the e men 
partly a question 

. satisfied, her an* 
lew that the nun

is not eu-tom in 
llg the fimlint!- 
opt your view- t- 
; it will, |M-rliap'

-nee above. par- 
that it mmlit i< 

ge took 'ti ps h 
l tlu* vmiseii tires 
, after tin y had 
cm to he sworn 
umahly that, as
It i'lu <:
hrist ian form ul 
« or at least was 
oath. In view 

m is rebut titl. 
y hliould. ill lit)

it the coin ietimi

tnesses in ( ourt 
ho is conduct inc 

prosecution h»r 
has been admin* 
t alleged to havi 
presiding at the 

course, the jury 
i have Is-vn false

was in fact given under oath, but the sole fact for them to deter- ALTA,
i mine is whether or not a certain ceremony or form was gone Z~7~

through. i«t u
The question of the sufficiency or correctness of that form or 

ceremony is a question of law entirely for the presiding Judge. x
If the Judge presiding at the first trial finds it necessary to discover l.i i. Ti « k 
certain facts in order to determine what form of oath is to he ad- s " , ( 
ministered, his finding in regard to these facts cannot, as I conceive 
the law to he, Ik- reviewed or inquired into upon the trial for 
perjury, except, perhaps, by the Judge presiding thereon. The 

I jury presiding at the second trial, at any rate, certainly have 
nothing to do with tin- question.

In the present case tin* first trial took place before His Honour 
Î Judge Crawford. The accused, then witnesses, were asked by the 

clerk if they were Christians. They said they were. They said 
they wished to he sworn upon the Bible. Then, without any 
further inquiry, so far as the evidence shews, the presiding Judge 

( directed the Chinese oath by a burning paper to he given them.
It is clear also from the evidence before us that tlu- accused, 

living in strange surroundings, in what is to them a foreign country, 
simply did as they were told by the Judge who was in control.

I In my opinion, they should not, in such circumstances, he taken to 
I have assented to the administration to them of tlu- oath in the 
I Chinese form. It was, in my opinion, forced upon them. Vp 
[ to the moment at which this direction was given, the only facts 
[ before the presiding Judge were that these men stated that they 

were Christians and desired to he sworn on the Bible, and also 
i the fact that they were evidently of the Chinese race. This is 
I all the Chief Justice had before* him upon tlu- perjury trial.

Tlu* next question, therefore, is whether the Chief Just in- 
should have decided that, upon tlu* undisputed facts, the proper 

[ form of oath had been administered to these men. and that they 
I were in consequence properly sworn. In my opinion lie had 

clearly a right to review the decision of tlu* District Court Judge 
\ and. I think, that right of review should have been exercised in a 
I sense adversely to the correctness of the District Court Judge's 
I decision. If there were any indication in tlu* evidence that in­

quiries were made by tlu* District Court Judge which were not 
} put in evidence at the perjury trial, it is possible that the Chief 
I Justice should have presumed that tlu* result of such inquiries 
I justified the District Court Judge iti taking tlu* course which he 
't did take. But there is no suggestion in tlu- material before us 

that the District Court Judge* made any inquiries at all; and. in 
these circumstances, I am unable to see how we can presume that 

| hi* had good icasons for exercising his authority in the way which 
i he did.

Hie result of the opinion in The Queen's (’ase, 2 Br. «V* B. 284,
I 22 R.R. i»t)2, seems to me to he that, when these men stated that
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they were Christians and desired to he sworn on the Hil»l« that 
settled the question as to the proper form of oath to he given 
them, unless something else was revealed which would ju.-titv a 
departure from that form. Nothing else was, in my opinion, 
revealed at all. The mere evident fact of race was not suHmicm; 
and if there was in fact anything more ascertained by the I ) -tri * 
Court Judge, 1 think the burden of proof was upon the Crown, on 
the trial before the Chief Justice, to shew what that was. Nothin^ 
further was shewn ; and we can, therefore, only assume that the 
District Court Judge forced the Chinese oath upon these mm after 
they had declared that they were Christians and wanted to I 
sworn on the Bible upon no other ground than that tin \ wir 
evidently of Chinese race.

With much respect, I am of opinion that this courn ut- m 
proper, and that no proper oath was ever administered to tin­
men. It seems to me that any other decision would lea.. it 
the power of a presiding Judge to fix, arbitrarily and with.nit 
evidence at all, the form of oath which should be adminbt. mi t 
a witness, and prevent his action from being reviewed in an 
way whatever. This cannot, I think, be the law. The r--slt • 
that 1 think the Chief Justice should have told the jurx h. it tl 
accused were not upon oath when they gave the test hunt i> 
plained of, ami so directed the jury to acquit.

The conviction should be set aside ami the accused di* 1 . i

Nnitnniis.j. Simmons, J.:—The defendants were tried before t\%<• niaui**-
trates at Blairmore on a charge of illegally having in their p<>.....
sion opium, and convicted. Against this conviction tin 
ants appealed, and the appeal was heard before His Honour .I'M. 
Crawford, when the defendants, through an interpret.! ga 
evidence on their own behalf. They were subsequent I \ «-bara 
by the Crown with having committed perjury at the In nu 
this appeal, and tried before the Chief Justice and a jury v 
convicted, and the defendants now appeal from the relu- n 
Chief Justice to state a case for the opinion of the Court 
on the following question of law:—

Does it »|>|N'ar from the evidence of U. K. Mercer and M 1 " 
the accused were each pro|>erly sworn when giving evidcnc i 
behalf at the sittings of the District Court of the District . 
held at Blairmore, Alberta, before His Honour Judge Ci 
the 11th, 12th, and 13th days of April, A.D. 1U12, being '! 
u|H»n which the said |x?rjury is alleged to have lK*en commit 
Robert K. Mercer, deputy clerk of the District <

Mar On, who was the Chinese interpreter at the hem n- 
nppeal before Judge Crawford, gave evidence for tin t 
the trial.

Robert K. Mercer says that he swore the interpret- r. M r • 
in the D-e Tuck ease, and that there was no shorthand - 
at the trial: and further says that no notes were tak< u in 1
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On cross-examination, he said he administered the oath in ( ’hinvsr 
fashion, under instructions of the Judge; that the deponent wrote 
his name on a piece of paper and burned it, while burning it. lie 
said to them that they were to swear that as this paper burns 
so may their souls burn in hell if they do not tell the truth on 
the hearing of this appeal. Mercer further said:

Q. And you did not ask either either of these two men what form 
of oath was binding on his conscience? A. I asked him whether tin \ 
were Christiana and how they swore?

Q. Did you ask them whether they were Christians or not? A. Ye* 
Q. How did you ask them—in what language? A. In the English 

language.
Q. Do you know whether they could speak English? A. I did not 

know, but they said “yes."
Q. You told me before the magistrate at Blairmoro that you did 

not know whether these men could speak any English, and I presume 
that is correct? A. Yes.

Q. So you did not know whether either of them could sjieak English? 
A. No, I cannot tell you.

Q. And you do not know, as a matter of fact, whether they arc 
Christians or not? A. No.

Q. Were they asked by anybody what form of oath was mo-t binding 
on their consciences? A. No.

Q. Did not get any opportunity to do that? A. No. they were never 
asked that.

Q. But you instructed them to write their names on a piece of paper 
and hum it, and swear that their soul would burn in hell if tin \ were 
not telling the truth, the same as the pa|M*r was burning?

Q. And these other two men may be Christians too. and, if so, you 
should have sworn them on the Bible ? A. Yes.

Q. And, if so, this form of oath that you made them take need not 
necessarily be binding on their consciences? That is so, i- it not? 
A. I do not know whether it is binding on their consciences or not 

Q. And you did not ask? A. No.
Q. You simply instructed them to write their names on a piece of 

paper and bum it? A. Yes.
'Questioned by Mr. Campbell.) Now tell us exactly hoxv th< \ came 

to he given that oath. Under whose instructions was it. and how was 
it that they came to he given that oath, the way it was given? Did 
you do it? A. I was told to swear them by burning pa|H t\ which I 
did.

Q. By whom? A. By Judge Crawford, and 1 swore them that wa>
Q. You might just say—you say that they knew enough English to 

say “ves" when you asked them if they were Christians. What word' 
of English did they use? A. They said “yes." That is the question 
1 always ask witnesses if they are foreigners. 1 ask them whether 
they are Christians and how they swear. And I said. “Are you a 
Christian and do you swear by the Bible?" and they said “ye- ' Thu - 
are the words I said.

[Questioned by Mr. Campbell.) Was the oath interpreted to them 
that they did swear? A. Did you swear that oath to Mar On. and 
did he translate that to each of them? A. Yes.

Hex

v
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(j. Ami. as far as you can now say, those were the words
X. The exact words I used were: “Youswear that as this paper h 
may your soul burn in hell if you do not tell the truth at tin- In-
these appeals or this appeal— at each appeal.’'

Lkk Tuck. tj. And what did you do then?
((Questioned by Mr. Nolan.) You told Mr. Campbell that il

Simmons, J. formula used with regard to all witnesses that seem to you t<i In* 
Knglish-spcaking witnesses— the form was, “Are you a Chri ,n , 
do you swear on the Bible? A. Yes.

(j. Did you say that to these |N*ople? A. Those are the v<

(Q. Ami they said “yes"? A. Yes.
(Q. And you were instructed by the trial Judge to swear them 

piece of paper? A. Yes.
Mar On, the interpreter, gave evidence as follows:

Q. Was Ia*c Tuck sworn? A. Yes.
Q. Now tell these gentlemen hmv he was sworn? A. In that Court 

he was sworn by burning pa|x»r. The first time he ask for the Biblf 
but they made him burn the papers.

Q. Is that the pro|s*r way of Chinese swearing? A. Then an , 
a few ways. Some cut the chicken's head.

(Q. Tell us about the burned paper? A. In the first Court it » 
by the Bible, and next Court it was by burning paper.

(Q. Now forget all about Ism; Tuck ami tell these gentlemen md If. 
Lordship whether the burned paper is the way the Chine- 
A. Yes.

(Q. Is it the proper way for Chinese to swear? A. Yes.
The interpreter. Mar On, further said that he did tmi kn- 

whether the defendants were Christians or not.
At the c'ose of the case for the Crown, Mr. Nolan, for the de- 

fendants, said: —
I beg to object that there is no case to go to the jury, on tin* ground 

that the evidence goes to shew that these men, when put in the witnc*» 
box, said that they were Christians, and said that they wanted to be 
sworn on the Bible, ami were not |wrmittcd to do so, ami tin-re i< : 
evidence that the oath that was given to them was binding on tin:* 
consciences, as required by law.
The learned Chief Justice did not accede to this.
No evidence was offered in behalf of the defendant', and the 

following discussion took place:—
The Court: -Before I address the jury, Mr. Nolan, I would lik* 

know whether you want to have the question of the oath treated» 
a fact or as a question of law?

Mr. Nolan:—Surely the jury are entitled to find as a fad » then

The Court:—If I treat it as a question of fact, ami ask them if th* 
come to the conclusion that that was an oath binding on their coo- 
sciences. what is there left that I can reserve for the Cour1 -1 fw
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Mr Nolan:—There is the question of laxv as to whether these nu n 
were sworn at all. It is partly a question of law and partly a question 
of fact. A jury may by their verdict say that they are not satisfied 
because they do not think there is sullieient evidence to shew that 
the men were sworn."

Tub Court: Unfortunately, in criminal eases it is not customary. 
mid 1 do not think there is any | recèdent for asking the findings of 
particular facts by questions; but I think I will adopt >our view as 
to the question of fact and direct them as to that: it will |icrhup' be 
the better way.

\Yc have before us the circumstances that the Crown witness 
on cross-examination said he asked the defendant if he was a 
Christian, and the defendant said he was: and then, under in­
structions from Judge Crawford, he administered the Chinese 
oath to the defendant. It is contended that the maxim, (hnniu 
preexumuntur rite cl soient niter esse aria dome probetur in eon- 
Irurium, applies, and that we must presume that Hi-' Honour 
Judge Crawford took steps to satisfy himself that the Chinese 
oath was more binding upon the conscience of the defendants 
than the Christian oath; but 1 am not able in apply the maxim 
to such an extent.

By the common law of England every witness must be sworn 
according to some religious ceremony or other. There is. however, 
at common law no prescribed form of oath; it i- that which the 
witness declares to be binding on his conscience, and he is always 
allowed to adopt the ceremonies of his own religion: ltoseoe‘> 
.Nid Vrius, 8th cd., p. 150.

Where a witness is desirous of making an affirmation instead 
of taking the oath, it is the duty of the Judge presiding at tie 
trial himself to examine the witness and ascertain that he objects 
to being sworn on the ground that he has no religious belief or 
that the taking of an oath is contrary to his religious belief. \ 
witness who states that he has a religious belief cannot In* allowed 
to affirm: Hex v. Moore, 17 <'ox C.C. 458.

Abbott, (House of Lords), in The Queen's Cose, 2 Itr. A It. 
284. 22 H it. 062, says:

i»;I7

S. c.
191*
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The most, correct and proper time for asking a witness whether the 
form in whieli the oath is about to lx- administered to him is one 
that will lie binding upon his conscience, is before tin- oath is adminis­
tered; hut, inasmuch us it may occasionally lmp|M-n that the oath will 
Ik- administered in the usual form by the officer of the Court before the 
attention of the Court or party or counsel is directed to it. we think 
that the party ought not to he precluded: and though the
witness produced in a Court of law shall have taken the oath in tin- 
usual form as therein administered, without making any objection to 
it. he may, nevertheless, !>c afterwards asked whether he considers 
the oath he has taken as binding upon his conscience and.
if the w itness in answer to that question shall declare in the affirmai ivc, 
namely, that lie has taken an oath binding upon his conscience. In-
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ALTA. cannot then !»<• further asked whether there he any other modi 
swearing that would he more binding u|>on his conscience than tin

1912 which has hern used.
In Sells v. Hon re, 3 Hr. <fc R. 232. in t ho Court of ( 'otninon I’l- i

Rkx it was held that a witness was subject to the consequences for
, Kl: t,tk perjury who, though a Jew, gave himself a false name at tin u ,

J.
and was sworn on the ( lospels.

The principle, so well established at common law. of recognis­
ing the |K‘culiar religious belief of the witness, lias been extend*! 
by statute to those who declare they have no religious belief, or 
who, for conscientious reasons, refuse to take the oath in tin imj:, 
manner, and they are now allowed to affirm.

It is quite clear from the evidence of the witness Mercer and 
the interpreter Mar On that the defendants were deprived of tin- 
well-recognised right. Any examination of the witness l>\ tin 
clerk was quite improper, and should have been made by tin 
Judge, anil <t does not appear that the presiding Judge deprive! 
them of the right to swear in accordance with their declaration 
of religious faith on any other than arbitrary grounds, and lie law 
no foundation whatever for practically forcing them to take an 
oath in a form at variance with their declared religion.

There does not appear to be any question but that they would 
have subjected themselves to the penalties for falsi* swearing 
they hail l>een sworn on the (lospels, and had then wilfully given 
untruthful evidence.

I am of the opinion that, if a conviction was obtained iipun 
evidence given under such circumstances, it would be ipiadud 
on the ground of inadmissibility of the evidence of the witm- 
namely, that he had not been projieriy sworn: and it smiis i 
me that the same rule should be applied here, and the appui 
allowed and the eonviction quashed.

Walsh, J., concurred.
Appenl nlloiml.

QUE. BARSKY i complainant « v. SERLING et al. ( respondents

K. B. 
1912

Ijmbrr l\ inn's Iti iich (fromi ttiilr), liVrrm'*, •/. 1 io/mW 1" MH--
1. PmiMTIuNS l| 1 — 2l—It lOlIT TO Amu NTMKNT OF A fOMU I**'I"W1 1

Aug. 10. TAK1 FOHFIU.X niMMIMSloX—('KIM. ('OOF. I Will. I* ART \'
A |ier«on i- entltlwl a% a matter of elwolutv riglil to the .i:.|M»iiiini**r.: 

of a roiiinii-—iouer to take «lepo-il ions of wit new* in allot li«r .-ountry 
for im* in Canaila in a nummary |ir.n-ee«ling nmler l’ail W.. t rie 
finie. 1900.

•>. Dkcomitioxh ( g 1—21—Hi..in to forkiox vommibmiox Sm ishitv if
11 HXIMIIIXU MKVV1ITY—C'RIM. Coin:. 1900. PART X'

Si'vnrity cannot In* rc.|iiirct| of an ap|ili.-ant for a eonim!--. »n W <■**•' 
ilvjNk-.it ion* of wifne*te-* in allot her country for U*e in i oia.la f 1 
nummary |»r.M-ee«liiig. in the ah*w*nee of a formal text of law .nith-T-' 
ing it. uiuler Part XV.. frim. C.nle. 1900.
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i
t voximin-iiim* I"
. 1‘ari \\

in nnotlcr ifiimtry 
•r Part V .

i i \
XX

eomiiib'i -fi t*> tikt 
IM* in i iimi'li* in 1 
-\t of law mithorU

III I'OStTIOXS (§11 -8 I—TaKIXU AM) RKfl UXIMl IORHI.N i oXI MISSION QUE.
FAII.VRI III Kill MH h IX II UKIM.ATOIIIKS t'ol'IlT PlIOVK.Iil III! (1,111.1 
ART. .’IS.Ml. K. B.

\n open eoinml*»lim innler art. 3S Ha, C‘i vil Proved it re. Qiicliec. will 1912
i—ue to take the depositions of witnesses in a foreign country for u-e ------

i a sum III a IV proceeding under Part X\'.. Orim. ( ode. 190(1, where the Barskx
] .irties to the npplieation agreed there should lie tint one commissioner r.
i|*|siinted. hut di*l not agree in the lir*t instance that they would mil <i in ixi,.

• irni-h interrogatories and cross-interrogatories, and it was alleged 
licit the |M*titioiier had caused the departure of the witnesses from
* annda in order to prevent their testifying.

Motion for a commission to take evidence out of the juris- statement 
diction in a criminal ease, the subject of pending summary pro- 
eenlings under I‘art XV. of the Criminal Code, 190(1.

The application was granted.
/'«tir Bfrcovitch, K.C.. for the motion.
v IV. Jacobs, K.C., contra.

iIkhv.xis, J. :—On behalf of the complainant, the Court is. - '•
by petition, asked to appoint a commissioner to proceed to the 
examination of certain witnesses, formerly of Montreal, hut now 
residing in the city of New York.

By written authority of record from the Attorney (leneral of 
tin- Province of Quebec, the petitioner has I men authorized to 
ink*' the present proceedings.

Tin- respondents claim that the petitioner himself caused the 
ilepartlire from Canada of the witnesses in question, who were 
workmen imported into Canada in violation of the Alien Labour 
Act. K S.C. 1900, eh. 07. with the object of preventing them from 
testifying during the present proceedings: and the Court is 
railed upon to order, in any event, security for all the expenses 
to lie incurred, including those of the commissioner and of coun­
sel fur the respondents, in the execution of the commission.

The petitioner has an absolute right u> the appointment of a 
i,oiii:iiivJoiior to take the depositions of the witnesses whose 
names are recited in the petition.

N" special provision is made by the Criminal Code respect - 
in- warranty of payment of expenses upon commissions of this 
kind, whether it he by deposit or by the giving of security. Pro­
visions of law which entail penalties are not susccpt hie of a 
wide meaning: on the contrary, they must he restrictively in­
terpreted. So that, in the absence of a formal text of law to 
authorize it. an accessory punishment, in the form of a money 
penalty, cannot be added to the statutory sanction.

As it will rest with the Court below to pronounce the guilj 
or the innocence of the accused, so it is the duty of that Court 
to determine to what costs they shall he condemned, under Part 
XV of the Criminal Code relating to summary convict ions.

This is not a ease of treason nor of an indictable offence, tri-



Dominion Law K worts. 5 D LR 5 D.L.R.J40

QUE.

K.B.
1912

able limier Part XV’UI., or Part XVI., or liefore a n n 
which costs ami expenses of prosecution may lie order, 
paiiI by party convicted.

There is no provision in the law for the payment of a: -n,. 
fees by the opposing party, in a ease tried under Part XV. 
the Criminal Code.

The statement made on behalf of the respondents i 
complainant secured the departure of said witnesses fro 1 1 
ada is contradicted by affidavits filed on behalf of tli con. 
plainant.

Articles 71ti, 735 and 770, 770. 1044, 1045, 1040. 1047. I04* 
1040. 1050 C.C. are referred to. See also 007 ('.<
C.P. (Que.).

The parties have not agreed, in the first place, that the 
would not furnish interrogatories and cross-interrogatori* 
to be allowed upon the present commission; that, tien 
fore, the same would not be closed, according to ar 
385, Code of Civil Procedure of the Province of jutlw 
but that it would be open; and, in the second p! 1 . th- 
parties have agreed that there would be but one commi>>ioii- 
and that the same would be Mr. James Keenehan. stenogr.ipi 
of Montreal.

It is our decision, under the exceptional circumstances 
leged before us, that the ends of justice will be better s< » v. .l 
allowing an open commission in accordance with art >"■' 
the said Code of Civil Procedure.

The attorney for the petitioner is now present a 
livery of this judgment and one S. W. Jacobs, act in. ; 
defendants, lias requested to Is? considered as also piv% 1 

said delivery.
The petition is granted; a writ of rogatory comm > :i 

dered to issue; Mr. James Keenehan. stenographer, <» M«*nt: 
is appointed, under the same, a commissioner as prnx -i ' ami 
in accordance with the instruction annexed to the i wr;: 
and he is ordered to make a return of his open commit «11 tu 
the undersigned Judge, or any Judge of this Court, mi «r 
fore the fourteenth day of September next; costs to follow 
of suit; under reserve, as to whom right may appertain, ta pur 
sue the recovery of such costs before a Court having imivl: : -1:.
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STARRATT v. DOMINION ATLANTIC R CO.

\ i.m Sail ill Siiprcn Court, tlraham. H.J.. Manila , 
Any nut 31, 11112.

mal Itilthii. .1.1.

-Jvnii iai. iuhckkthix as to Aug. ;ll.I. .Il "Y ( fi I 1)—31 > - -It HUIT TO Till AI.
IIIHVKXHINU WITH.

/Vimi facie a party wlm lias given a jury notice 1ms a right to a 
jury trial -iihjvct to ileprivation of niivIi right if a judge onlers. 
luit thi< order will not In- made except upon good cause shewn l>y the 
party at larking the notiee, as. for instance, that only «pie.! ion- of 
lav are involved.

j .Il KY 'SM> 31 1 IllOIIT lo TRIAL IIV .11 UY—WlloxiiKI I. STRIKIN': ot T 
OF .11 KY NOTH');—IsnI I S OF FACT KAISKII OX 1*1 KAIItX(iM.

Where i-siies of fact are raised upon the pleadings wliieh uniat he 
settled before the i| nest ion of liability or non liability ran he a seer 
taineil. it is a wrong exercise of his discretion on the part of a judge 
in cliainliers, to strike out the jury notice and such exercise of discretion 
is u proper subject for review.

| IIuni v. Chambers. 20 Ch.I). 3GÔ, followed.]

3. Vi mi i 6 I ! A 15)—Ciiaxcf. in civil action liitot xds for—Dim-
(Il TV IX OIIT.XINIXU t'XI'lll .l I 1*1(11) .11 RV.

Where it appears from the allidavits read that a strong feeling 
•a 'is in the county in which the venue is laid which will make it 
ililli*ult to obtain a jury with no interest in the matters involved, the 
court «ill order the venue to lie changed to a county in respect to 
which no such dillivulty exists.

t VfNI F 1(11 A—Itll—ClIAXOB—OoXIUTIOX OF FKKF TRANSPORTAI lo.X TO 
WITXFKHKK—Al'I'I.K ATlON UY RAM.WAY COMPANY.

Where the defendant seeking a change of venue xva- a railway 
company the order granting the change should lie made «undid mal upon 
the defendant alfording free transportat;on for the plaint ill* and liis 
witiiisses upon their line of railway to and from the place to which 
the venue was changed.

This wns mi appeal on the part of plaintiff from that part 
! tin* judgment of Russell, .1.. in vhamliers. striking out plain- 
t tiff’s jury notice on the ground that tin* ease was mainly a 
| <|U'*stioii of law and could lie better tried by a judge than by a 
! jury, and on the part of defendant from that part of tin* same 

judgment which refused defendant's application for a change 
I "f venue on the ground that the jury notice having been si ruck 
; "tit there was no reason for dealing with the «picstion oi chang­

ing venue.
lu the months of September, Oetolier and November. 1911. 

plaintiff purchased large «punit itics of apples for shipiimnt to 
par1i«*s in Manitoba and other parts of Western ('amnia and in 

| "filer to enable him to perform his eoiitivets applied to the «!«•- 
fendant for ears by wliieh to ship the apples to tlmir d«*stiimtioii. 
b was alleged that defendant refused to and did not furnish 
cars to plaintiff for this purpose, by reason whereof plaintiff 
"us unable to perform his contracts and lost the profits lie would 
otherwise have made, and for this he elaimed damages.

1|j!g

f:
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Statement

Dr fonda lit s motion was for an order changing tin- | L . 
trial of tlic action from Bridgetown in the county of Aniia|<■ 
to Halifax in the county of Halifax or to some county otlo r r> 
a fruit growing one traversed hy the railway of the 1 !«• i•-niiaic 
company, or in the alternative to strike out the jury noli , |,
support of the motion allidavits were read shewing that a vr: 
feeling of resentment existed against the defendant eoinpmi 
the county of Annapolis and in the Annapolis Valley geu.-r. 
on account of the failure of the company, for reasons set mu. • 
provide ears and that in consequence of such feeling it u i!,| 
impossible to obtain a fair trial in said county.

The appeal was allowed and the venue changed.

,/. /,. Ralston, for plaintiff.
IV. A. Ih lira, K.C., for defendant.

Ritciiik. J. : In my opinion the jury notice should n <• I r. 
been struck out. The statute provides that when a nm 
11uiring trial by jury is given the case is to he tried with a 
subject to the following proviso :—

Provided I lint mi application to t lie Court or to » .In !_■ • ■
heforv the trial or hy the direction of the .lodge ut the lr.it. • 
iftMiien mu y Im» tried or such dn mil get ««sesied or iii<|liire<| 1 
.lodge without n jury not wit list a tiding sindi notice.

I read this statute to mean that prima facie the parti 
has given a jury notice has the right to a jury trial, subject t 
liability to lie deprived of such right if a Judge so orders, 
this order will not lie made except upon good cause shewn 
the party attacking the notice, as. for instance, that only qu— 
tions of law are involved. There is also provision in the n. - 
for a trial without a jury where any prolonged examination 
accounts or documents or any scientific or local investigati"ii « 
required, so that the case cannot, in the opinion of the Judge, 

conveniently be tried by a jury. This ease does not come \\ 'Ini.
this provision last referred to, and in eases which do not v" 
within this provision I think the proper question, subject m ' 
qualification hereinafter made, for the consideration ot ;i -In . 
before whom a motion is made to strike out a jury not in. i* * 
to whether or not issues of fact are raised.

This. I think, must be determined on the pleading' W 
Mr. Henry. K.(\, was pressed with this at the m u 
answer was not that questions of fact were not r.i - I by 
pleadings, but that they were questions in regard to which n 
would In* no light at the trial. Assuming this to I-. - ’
proper course would be to amend the pleadings so that t! • 
questions of fact would not be raised. But the t'oiirt i<a* 
to strike out the jury notice leaving the issues of id 
record. The result of this would be that the coil in. I who trio 

the case for the defendant company can tight out cadi »|ll,v 
of fact before the Judge and the plaintiff is depri'- J of «
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I think is his right to have these issues decided by a jury. 
These issues of fact are either material or they are not. If 
iiiinniterial I think they should not he raised; if material the 

! plaintitT. in my opinion, has the right to have them disposed of 
! hy n jury. I do not wish to he understood as deriding that in 
[ every case where there are issues of fact the ease in list necessarily 

lie tried hy a jury, because a case might arise in which the ques­
tions of fact were of such a nature that a jury xvus not the 
•roper tribunal. Unicorn v. Hist hr. 44 X.S.It. “JS7, is an i 

i nf a case not proper to he tried by a jury although questions of 
iet were involved. A iiumlier of issues of fact are raised by 

I Mu* pleadings. It does not necessarily follow that all the qiies- 
tions so raised will have to or ought to lie put to the jury, hut I 
• link there are issues of fact to be settled before the liability or 

! nun liability of the defendant company can he ascertained.
In my opinion, the most serious diflieulty which the plaintilT 

as is that the Judge has, in the exercise of his discretion, decided 
that this case should lie tried xvithout a jury. The judgment 
ppealed from is as follows ;—

I have come to the ruiieliision that this is a nine t hat can he I letter 
tricil to a Judge ilinn hy a jury. It is mainly u question of law. alio 
getIht a question of law. whether the ilefetiilaiit company is or is not 
liable. If the ilefeinlant company it liable the extent of the liability 
i» uni' that a jury lue* no special qualification for ilcciiling ami one 
that it may lie very inconvenient to try with a jury.

As a general rule the discretion of a Judge as to the mode 
f trial will not lie interfered with by a Court of Appeal. It is 

[ a ilirticttll and ungracious task to reviexv the discretion of a 
I .bulge, hut under the authorities there is no doubt that the juris- 
I diction to review exists, and if I come to the conclusion that the 
l| discretion has been exercised upon a wrong principle, it is. I 
| think, my duty not to shrink from exercising the jurisdiction to 
U review. With great reluctance and very considerable doubt I 
■ have come to the conclusion that this is a ease in which the dis 
I tel ion of the learned Judge ought to lie reviewed. Of course 

t is. as the learned Judge says: “altogether a question of law as

Ij "iictn.-r the defendant company “is or is not liable." hut 
Huit i> so in every case, without any exception.

In view of the many issues of fact which the defendant com- 
■ l'-'inv has raised on the record and which are all open on the 
■ trial I cannot agree that “it is mainly a question of law."

When the facts are ascertained the question of laxv may he 
'•all or very simple. The learned Judge says :

If the ili-1«*ii«lant viimpiiiiy is liable, tile extent of the liability is one 
! 1 bat a jury l.as no special qualifient ion for devilling.

riiis scema to mean that when a question of damages is to he 
tlftl it is not to lie inquired of hy a jury unless the jury has

N.S.
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some special <|iialifi(*iitioii. I think this is reversing tin- theory 
that in an ordinary ease in which issues of fact are nisei! j 
party is entitled prima fame to a jury if he has given a jury 
notice. It is placing a burden on the party to shew that l( j in­
is specially qualified. I think the law does not impose th.« j 
burden.

The learned Judge in the exercise of his discretion has nr 
found that it will he very inconvenient to try this case witli 
jury hut only that it may he. It is true of every case that mu 
thing may develop at the trial which makes the case an inwo­
ven ient one to he tried with a jury, hut this in my opinion is r 
a ground for taking away the party’s prima facie right to a jur 
I’nder the rule the Judge has power, “at the trial.” to di-penv | 
with the jury if he then sees cause for doing so.

In respect of the change of venue, I think the venm -!ki. | 
he changed to Halifax upon the terms that the defendant < 
pan.v transport the plaintiff and his witnesses free of « luirg. * 
and from Halifax. Annapolis county is one of the chief u 
growing counties of the province. On the question of obtain 
sufficient and suitable cars for the shipping of apples tin 
davits used on behalf of the defendant company disci.w • 
there is a strong feeling throughout the Annapolis Valley 
can readily believe* that this is so, and I think it would I»* 
cult to get a jury in the county with no interest in the mv 
of obtaining a sufficient and prompt supply of cars of the 
and kind which the apple growers consider they arc entitle ! •

(Iraii.xm. K.J. : This is an action brought under - -■ :M 
the Railway Act, R.S.(*. ch. J7, see. *JK4. for not. , I
to its powers, furnishing adequate and suitable ........ imodatK
at the place of starting, or for delaying to furnish the same, 
carrying apples which the plaintiff desired t « » ship t" Wnm;| :

It appears that there was an unusually large crop • «i; * I 
in the Annapolis Valley last season, and probably - I
quenee, the price for Nova Scotia apples was down n 
market, the English market. The plaintiff at this juncture 
conceived the experiment of shipping the apples • 
instead—a new project in respect to Nova Scotia apple- ' 
arranged with Laing Bros., of Winnipeg, to handle 1 shipi 
and that firm did order some apples. There were thirteen car j 
loads sent in September and two in October. And after tU | 
there was difficulty about getting cars, and the plaintiff ship; j 
to England, apparently, at a loss.

The great distance to Winnipeg requires time ■ • I
sion of freight and the cold sets in earlier than here appareil'.1 
And as early as October Jrd, by letter and by tcl- uram of 1. 
Laing Bros, were requiring the plaintiff to use Mii'-,|,nitor<
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fur shipment and to line the ears with paper and after the 10th 
of November to put a false floor in the ear. in order to prevent 
the apples from freezing.

The defendant company has hut a very fractional part of 
the haul, that is. from the Annapolis Valley to Truro. N.S., and 
mi doubt its own supply of refrigerator ears is very limited. 
Beyond on the Intercolonial and the Canadian Pacifie Railways, 
tin* traffic superintendent and the general freight agent of 
tin* defendants say that owing to the unexpected demand for 
such ears during that season the defendant company was unable 
to procure from its connecting lines a sufficient number of such 
cars to supply the demand and that there was a large 
manlier of other shippers of apples along the line in the Ann­
apolis Valley with large quantities of apples for > and
they were unable to obtain the desired refrigerator cars or other 
cars suitable for the shipment of apples which would In* likely 
to encounter cold.
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The venue was laid in the county of Annapolis and the de­
fendant applied to change the venue to Halifax or other county 
not engaged in the apple business in order to get a fairer trial, 
nr. in the alternative, to strike out the jury notice.

The learned Judge in Chambers struck out the jury notice 
because he thought the question involved mainly a question of 
law and it could he better tried by a Judge than by a jury and 
if the company was liable a jury had no special qualification for 
trying the extent of the liability.

I am very unwilling to interfere with the discretion of the 
learned Judge in striking out the jury notice hut in this ease 
I think Hunt v. Chambers, 20 Cli.I). justifies that course.

It was not explained to me at the hearing in what way it was 
mainly a question id* law that was involved.

It may turn out to lie a question of law. viz., that no case is 
made out for a jury, hut in the ordinary course it should he 
f'Ta jury to say whether it was in the company's power to fur­
nish these ears and whether they delayed unreasonably to fur­
nish them and whether there was a want of care about the 
mutter : Stroiif/h v. AW. Central ami II.It.1C Co., 02 App. Div. 

N Y. . :,H4.
It was contended, as taras I remember, that the remedy was 

in tin* lir-t instance to go to the Hoard of Railway Commissioners 
under that section, and therefore that it was a question of law 
which was involved.

I think it is not too much to say that if a jury notice may he 
'’nick out in such a ease it may he in every civil ease. I concede 
dm* it is inconvenient to try it with a jury hut that is incident 
’"all jury trials.
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Hut I think in tin* circumstances disclosed in tin* affidavits 
that tin* venue should he changed to Halifax. The prineipa 
answer is the inconvenience of bringing the plaintiff's v it new, 
here, hut terms can he imposed requiring the defendant m 
panv to transport hv its railway the witnesses mentioned in i 
plaintiff's affidavit including the plaintiff.

I think the appeal should he allowed as to the application t. 
strike out the jury notice, hut the application as to changing t 
venue granted.

Mkaoukr, J.. read an opinion allowing the appeal and elm:.* 
ing the venue.

Appml alloiml.

In re O’NEILL.

Hritixh Colombia Supreme Court, Murphy, J. Mop .'1. l'.'I J

1. Extradition ( # I—4) — Warrant ihmi ku iiy kxtramtion commi.hm.
—Prim KKIil MIS—H AURAS c'OMITS.

A warrant issued hy an extradition commissioner is not h|n-h t- • 
objection. on an application for a writ of hnbruH rorputt, tlmt !• . 
merely upon the v nnplnint. without taking any evidence, when. ; 
reason for hi-* jinlgnicnt, la* sets out the variou* steps taken In 
Mince, under the statute, all that is necessary is that as a renaît .if 
proceedings. lie shall In* of the opinion that the warrant slioul I 

Kvidbnck (8 IV E—lllu)—Afuiiavit kstablihiiinq tiii oh in.
TlIK VRIMK ('llABORD—DRPOKITIoN# TAKKN IN a FOKLll.N col MIC
Extra nrrio.x.

Vnder section 111 of the Extradition Act, U.S.C. HUMS, eh. I > > . 
izing the re«s*iving in evidence in extradition proceeding- of .!. [• ■- 
or statements taken in a foreign state on oath, or copie- .t -u • 
positions and statements and foreign eertilieates thereof, if .!uh 
enticated, an affidavit tending to establish before the exh.i litimi 
missloncr the crime charged against a person sought to I* . \i. 
does not vitiate the extradition proceedings because such aHi.hmi v 
taken hy questions and answers and then written out in mm 
form la-fore ls*ing sworn to.

Exikaiution ( 11—4)—Warrant—Validity—Mori: than m tin
INCLVDRIl.

It is no objection to a warrant of extradition that it entain» 
than one charge.

Uankh (g VU—152)—Krai IUT.KNT compilation ami hum. .a bitit* 
—KXTRADITAIII.K OH KNl'K—llANK ACT, R.S.C. HMIIi. < II. > 
155, SUU-BKC. 1.

The fraudulent compilation and tiling of hank return- i* mi 
dit aide olTcnce, under sub-see. 1 of s«s*. 155 of the Bank .Vt. IIs 
ItMUi. ch. 211, making any wilful, false, or deceptive statement» in • 
documents imlivtalde.

IIaukam corpvr (§10 12b Extradition procrrdim
ON II XIII NS COItlTH—EVIIIKNCK .It KTIFYINO Till |sM|N. --I

It is without tin* province of a court to whom an application i*nu> 
for writ of habeas eorpun directing the discharge of a pu - -n • ' • 
to a foreign country to review on such proceedings the de.-isi.ni off-

extradition 
xxarrant of 
In*ing to de 

6. Emiikzzi.kmk

«title of a I 
hunk, who 
Ini wurrendt 
ing the ha I 
was undoiil 
extradition 

11 such 
cmbezzlcme 

| Hex v. i 
;. Ranks I 8 VI

405, 41 
A warrai 

receiving d 
I** sustain»1

falsi* pretei 
obtained b; 
stolen or | 
to anv otli
M-. li of
guilty of 
liability, o 
fraud, thou 
of deposits

[Hex v. I

Appmcati 
charge from 
reniiimling hi 
of April. 1915 

The appli 
7. IV. tie j 
X X Toy l

Mi iii*iiv.,
merely acted 
find tlmt in I 
taken |»y hill 
reqiiir»*s. hr i 
Midi proceed! 
ietiM*. The ol 

Ah to the 
on affidavit o 
Ik* received a 
under, and tl 
having been I



15 DIE 5 D.L.R.] In re O’Neill. «147

in the nflidaviî* 
. The principal 
lint iff’s witiivw .
defend» nt con. 

mentioned in r„.

he application * 
s to changing tl

ppeal and dm:. 

t/»/>#<// all'ii

Matt 3, 191.'

iITIOX (OMMIHHiiMI

•r U not ojM'ii to tl- 
•orpua, tlnit lie 
iitvnce. win r 

taken In 
it » » a re«uh "! 
arrant diouM

IXO Till "HI v
x kokkk.x mi mu

vxtrndition eommissinner if there it evidence justifying the itnue of the B. C.
warrant <»f extradition, the only duty of such court in that regard ——
lieing to decide if any ouch evidence exist*. s. (’.

0. Kmiikzzlkmkxt (8 I—7)—Hank okkickr—Marking not* "paid" wiikx HI12
ONLY PA II» IX PART—TllEKT—KXTBAMTlOX.

It it no objection to a warrant for the extradition to a foreign !* R’ 
st;iie of a hank oilieer on a charge of vmliezzlement of money from the ' KI1 
hank, who caused a note endorsed hy him to In- marked "|taiil" and to 
he surrendered upon a part payment of the amount due thereon ehurg 
ing the ha lance to the hank's interest ami discount account, which act 
was undoubtedly embezzlement under the law of the state to which 
extradition was demanded, that hy sub-sec. i It i of see. .TV.» i rim. Code, 
pit'll, such method of getting a note from a hink was theft and not 
embezzlement.

[Ilex v. Hlone (PHI). 17 Can. ('rim. ('as. .177. applied.|
;. II.wkm 18 VII—151)—Takixu hi cosith wiikx ixhiii.vkn r Extradition 

OK BANK OKKICKR—FoilKlii.N HTATVTK—(KIM. (OUI. 11)011, 8K< H.
406, 405a.

A warrant for the extradition to a foreign state of a hank oflleer for 
receiving deposits with knowledge of the insolvency of the hank may 
lw sustained under sec. 40.'. ('rim. Code I noil, providing that everyone 
is guilty of an indictable "lienee wlm, with intent to defraud, hy any 
false pretence, either directly or through the medium of any contract 
obtained hv such false pretence, obtains anything capable of living 
stolen or procures anything capable of Is-iug stolen to Ik- delivered 
to any other person than himself, and under see. 405» of the Code, 
tee. a of 7 & H Kdw. VII. (Can.) ch. IS, making everyone 
guilty of an indictable ollenve who, in incurring any debt or 
liability, obtains credit under false pretences, or by means of any 
fraud, though that part of the foreign statute iiertuining to the receipt 
of deposits with such knowledge was amended by striking out the 
words : "fraudulently and with intent to cheat and defraud any

[Hex v. Stour (PHI), 17 Can. C'rim. Cas. 177, applied.]
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Application for a writ of habeas corpus directing the dis­
charge from custody of the accused, held under a warrant 
remanding him for extradition, heard at Vancouver on the -lifli 
if April, 1912.

The application was refused.

•/. IV. tl, II. Farris, for the application.
S. s. Taylor, K.C., for accused.

Ml RP1IV. J.j—As to the first objection, that the commissioner 
merely acted upon the complaint without taking any evidence. I 
find that in his reasons for judgment lie sets out various steps 
taken hy him, and these, 1 think, are all that the statute 
requires, as it is only necessary thereunder that as a result of 
Mieh proceedings he should he of opinion that the warrant should 
issue. The objection is therefore overruled.

As to the evidence going to establish the alleged crimes being 
mi nflidnvit only, the Act expressly authorizes such evidence to 
lie received and makes no restriction as is contended for here­
under. and this objection is also overruled. As to this evidence 
having been first taken hy question and answer and then written

Statement

Murvliy. J.
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out iii narrative form and then sworn to, which latter wnv the 
only doeumeiitH produced before the commissioner. I see ii-.thng 
in the Act vitiating the proceedings because of this cours* U*iii^ 
adopted. Section 10 expressly authorizes statements on .un 
taken as these were, to he used as evidence. This obje. ti..n, 
therefore, also fails.

The numerous extradition eases reported in the Canmlian 
Criminal Cases also shew that it is no objection to the vuthi.- 
that it contains more than one charge, and this contention, tli.r 
fore, is also overruled.

The contention that the first two charges are not extradital. 
because the Canadian law does not make the compiling an 
return of returns such as those set out punishable as fraud mint 
also, in my opinion, fail. It is admitted that section I 
the Hank Act makes such acts criminal. That section ii.iv» 
any wilfully false or deceptive statement in such reports imi t­
able. Surely, if such statement is made fraudulently, a fori mi 
it must be made wilfully. In other words, such statcuici 
might conceivably be made wilfully and yet not fraudulent!} 
but it could not be made fraudulently and not be wilfully mail.

The commissioner has decided there is evidence justifying tli 
warrant on the charge of embezzling $1.250, and it not 
province to review such decision. I have only to decide as t 
whether any such evidence exists, and I find there is anipl. 
the record.

As to the charge of emlH-zzling $5,8:17.52. the commi>si.ii.' 
in his judgment, justifies this by citing the evidence in n-irar 
to the transaction arising out of the joint ownership of a I.-' m 
Wallaci. If the charge were in truth based on this evidence, it 
could, I think, hardly be contended that said evidence was no* 
sufficient for the commissioner, in his discretion, to issue tin- 
warrant.

The charge, however, is really based on another transacti.> 
altogether, viz. : that of the satisfaction in the bank’s hook' 
the note given by tile Idaho Northern Railroad Com pat 
indorsed by O’Neill and another, for $80,:i!t8.2!t. Ac ■ riling 
to the evidence of Wyman. O’Neill caused this note to !.. marknl 
“paid” and surrendered. The transaction was wiped "If f 
bank books by the payment of $74.5110.77 and by charging t1 
balance of $5,S.‘I7.52 to interest and discount account of n 
bank. In other words, if this evidence is true, O’Neill chim: 
the bank itself to pay $5,8117.52 of this note. Then s n- 
doubt such a transaction is emliezzlemeiit under the Idaho la" 
and I think it is theft under subsection (/*), section ■ at t 
Code. True, he did not thereby take the money in spc-ic. bu* 
he undoubtedly reducisl the assets of the bank by $5.s

Acting, of course, on the assumption of the truth of this evi
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deuce, I think lie fraudulently and without colour of right con­
verted this money to the use of the Idaho Northern Hailwav 
Co. and of himself and his co-indorsee.

Kven if this In* ineorreet. he certainly—on the same assump­
tion stole the note, for the hank was entitled to hold it until 
paid in full, ami this would undoubtedly bring him under said
sill «sect ion (/>).

Whilst the eharge is for emhezzlenn*nt of the money. I think, 
under Rrf v. Stum 11911 ), 17 Can. Crim. Cas. :$77. the warrant 
can he supported been use of his taking the note As to the 
charge of embezzling the $175, if the position first oisive taken as 
to fraudulently and without eolour of right converting the hank's 
money to the use of another—in this ease. O’Neill himself is 
correct. Wyman's evidence on this point supports the warrant.

As to the various counts for receiving deposits with full 
knowledge of the hank's insolvency. I think, under It is v. Slum, 
nifira, the warrant may he supported under 495 and 495a of the 
('ode. The change made on the 4th of May by the Idaho Legis­
lature. in striking out the words “fraudulently and with intent 
to cheat and defraud any person." is not material if these sec­
tions of our Code apply.

The judgment of the commissioner is affirmed and the pris­
oner remanded for extradition.

A/iiilira/ion n fiisnl.

SPENARI) v. RUTLEDGE.

\lnnitnlni King'll llrnrh. Trial before I'rcnilcrgniit, ./. September It. 1012.

1 H RO KKHH I 6 II It—18)—('OMCKXSATUlX—SvmeiKNCY OK III XI KMTATI 
AliKXT's HKRVICKH —SALK KKKKCTKD TIIKot (ill AXOTIIKl RROKKR.

A rent estate broker w«< not entitle.I to nny commission for the sale 
•>f vert ni n land liy the owner through n not lier agent wlien* it R|i|M-areil 
that tlie first mentioned broker who had neither an option nor the 
exclusive a gene v for the sale of the land, his contract of agency callin'.' 
ti|sm him to “bring" a purchaser to tlie owner, in his efforts to wit. 
gave a per-on who had seen his advertisement of tlie property, full 
particulars thereof, hut failed to keep an engagement on the next dux 
at -II.-h |s-r«o|i's ofllre for the plirpo-e of discussing the proposed deal, 
and *neh person communicated ti e information In- had from the broker 
to another agent with whom he had done business for years, and who 
-iivns-ded in actually bringing together the owner and the prospective 
purchaser with the result that the land was sold, no information being 
c'iiiimmii.nted to the oxvie-r hv the second agent and the purchaser a- 
to tin- meeting of the lir*t agent and the purchaser or concerning what 
vas-'-d between the latter ai.d the «i-c.m.l agent, the owner remaining 
in entire ignorance of these transaction*.

[See annotation to llaffner v. Uni inly. I PL.It. .*i31 -otlO.]

Tin: plaintiff, who is n real estate agent, seeks to recover 
$795.75 «is commission on the sale of the defendant’s land to one 
Robert It. Gunn, under an agreement which he alleges to have
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MAN. been to tin* effect that tin* commission would be earned “in tin-
K. H.
1012

event of the plaintiff finding and introducing a purchaser • 
otherwise making a sale of the property.” The statcinen?

Kpkmarii

Rvtlkihik.

defence is a denial of all the plaintiff's allegations.
The aetion was dismissed with costs.
./. IV. Wilton, for plaintiff.
./. IV. K. Armstrong and K. V. Lindsay, for defendants

I‘rrn<l« rg»*t, J. Vrknof.ruaht, .1. : 1 will deal first believing that tlx in
ter will be more easily cleared thereby—with those facts onl\ 
which the defendants took part or which were to their kn<»\\ I- <ig. 
at the time.

It appears that on or aland April tith. 1911. the plaint it! 
defendant Richard Albert Rutledge first met on a st n, 
conveying them to their respective homes which are on tin r 
skirts in the western part of the city. The plaintiff win* « 
interesting himself particularly at the time in land in the |nii> 
of St. Charles (which is also west of the city ) and knew tl it t 
defendants owned (10 acres of lot !)."! in that parish enquired in 
Rutledge if the property was for sale. Rutledge anstvii.il 
first that lie was not anxious to part with the proper!v. 
eventually agreed to sell at $000 an acre, on a cash payment 
$ô.uou and terms to be arranged for the balance. Tin in, 
commission of 5 and 2* •» per cent, was also agreed upon. T 
plaintiff himself says that Rutledge refused to give hi-n 
option. As to the exact nature of the services he was exp 
to render as agent, the plaintiff is not positive. He says In d- » 
not remetiilier what was said word by word and whether i' \\ « 
that he “should interest someone or somebody.” but Ihi:.k> it 
was “if someone would buy.” Rutledge, on the other hand, 
swears as follows: “1 said not, find a purchaser. It's l.r.i._• 
purchaser, lie was to bring a purchaser. Bring a pun Liter « 
the words ; bring or brought.” This conversation seems t • i 
been wound up by the plaintiff saying: “Very good. 1 will p 
a little ad. in the papers as well as look up clients win* 1 ' 
will buy.”

Some three or four days later, which would be about Mmnl 
the lOtli, the two again met on the street ear going home, ni 
the plaintiff shewed Rutledge an advertisement clipped In mi t
F nr Press, offering for sale over his (the plaintiff's signature
sixty acres of land descrilH*d as St. Charles acreage ........ '
specifying the lot. The cash payment was there righth “tat*"! 
at $5,000, but as to the price per acre. Rutledge says 1- ■ 
the plaintiff's attention to the fact that it was then* put at 
and that the latter acknowledged the mistake and sai.l i ' 
have it rectified to read $500. This was not rebutted by tl- 
plaintiff. Whether this was so or not, 1 must say 1 cannot «|uitr
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clearly make out whether in the ad. contained in the issue of the 
»## 1‘rrxM of April 11 tli. tiled (exhibit H * the said figures are 
intended for $âno or $31 Ml.

On the morning of Friday, the 14th. Rutledge who is em­
ployed in the Dominion Immigration Hall in the eity was called 
to the ’phone hy one W. J. Harper, a real estate agent, who en­
quired whether the property in question was for sale, and if so 
what were the terms including commission. The required in­
formation being given, the two agreed to meet at the Immigra­
tion Hall in the afternoon which was done. The matter was gone 
over again in the afternoon, the price and conditions including 
commission lieing the same as had been proposed to the plaintitT. 
But the plaintiff's name was not mentioned hy either. Rutledge 
says that when Harper asked him whether anyltody had an 
option, he replied simply that he had given none, that whoever 
brought him a purchaser oil the terms stated would get the eom- 
mission ami that it made no difference to him who it was. I 
should say that up to this time. Harper and Rutledge were ab­
solutely strangers to each other. Harper then said that lie had 
a purchaser and offered a ijsôiMl cheque as deposit, to which Rut­
ledge replied that although he could consider the matter as prac­
tically settled, still he would not close the matter without sub­
mitting it to his wife who was his eo-owner. and lie would let 
him know the following morning. < hi the morning following, 
which was Saturday the loth, the two met again as arranged 
and Rutledge said his wife was willing. Harper said his pur­
chaser was Rols-rt R. (limit and tendered as deposit the latter's 
$.’i<Hi elieque wliieli Rutledge accepted, giving in return a receipt 
(exhibit 5) signed hy himself and his wife, and which satisfies 
the Statute of Frauds.

Un the following Tuesday, which was the ISth. the plaintiff 
and Rutledge again met on the street ear. This was their first 
invi ting after the one when the plaintiff had shewn Rutledge the 
Fm I'nss ad., and which I place as on Monthly the 10th. The 
plaintiff asked Rutledge if it was so that he had sold the pro­
perty; and, upon being informed hy Rutledge that he had sold 
to (limn, the plaintiff said that it was lie who had given (Sunn 
the information and so brought about the sale, and hinted In*- 

fore leaving something to the effect that lie would consider what 
further action lie should take in the matter.

MAN.

K. It. 
itit

Rvtlkook.

PrrndrrgMt, J.

It appears that after this, Rutledge interviewed Harper and 
asked him whom he had got his information from; to which the 
latter replied that it was from Mr. Frank Ness, secretary-treat* 
urvr of the municipality in which the land is situate. Rutledge 
also got on that occasion from Harper an affidavit < exhibit 7 i 
which apparently satisfied him, hut which, I must say, is in my 
opinion altogether meaningless, except as evidence of the de­
ponent’s care to avoid the pertinent point in the matter.
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MAN. On Tuesday the 18th, Rutledge received from the plaintiffs
kTm.
1012

solicitors, a letter claiming the commission for their client.
On or about the 27th, Gunn made the cash payment, the

Sl'KNAKII
transaction was closed by Rutledge giving a transfer and taking 
a mortgage hack, and Harper was paid $1.000 for his commission.

IUTI.KDtiK. As already stated, the above contains all the facts of which
l'rrudrrgMt, J. the defendants had knowledge at the time.

It seems to me that even at this stage and without proceedin'» 
further, it is impossible to conceive what further facts (of murs.- 
unknown to the defendants) could he set up by the plaintiff 
which could disturb the defendants from the position as jilmw 
defined, resting as it does on the grounds : 1st, that plaintiff laid 
neither an option nor exclusive sale; 2nd. that the agreement 
was to bring a purchaser, and the plaintiff never even hinted to 
the defendants that he had found one; and 3rd, that when « los­
ing the sale to Gunn and agreeing to pay Harper a commission, 
the defendants did not have the faintest suspicion that the pkiin 
till" had ever had any «lirect or indirect relation with this pur­
chaser.

Rut what further facts does the plaintiff rely on?
The evidence shews that on Thursday the 13th, Robert R. 

Gunn, who was familiar with values in St. Charles, upon s.-ciiur 
the plaintiff's advertisement offering some of that property at 
the abnormally low figure of $300 an acre, called up tin- plain­
tiff by ’phone, and. as he was not in, left his own mum- mid 
number. The plaintiff swears that on coming back to his otliee 
that same day, he rang up the number left by Robert R. (limn 
and that, somebody whom lie took to be that person came to tin* 
’phone and asked for particulars of the property, which par­
ticulars lie (the plaintiff) then gave fully, including th. name 
and ’phone number of Richard Alfred Rutledge as pur«*luM*r. 
so. as he says, that lie could personally communicate with him 
at once about the deferred payments, and adding that In would 
In* in his office in a few moments.

The plaintiff swears that a few minutes later, he met Roln-rt 
R. Gunn in the l itter’s office, and that after going again over 
the terms, Gunn said : “Will you come in my office to-morrow 
morning? 1 think I'll make a deal with you.”

The plaintiff says that the m*xt day, Friday the 14th. whs su 
hlizzardy that he stayed home, believing that Gunn would tmt 
be willing to go and inspect the property with him in such 
weather; and that on Saturday the loth, having called on (limn 
at the latter’s office and explained why he had not come tin- 
previous day, Gunn replied that lie did not require him ;«? more 
and had nothing to say to him, and otherwise intimated that all 
overtures were at an end. Three days later, as alreadx stated, 
which was on Tuesday the 18th, the plaintiff, who Iwul in the
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meantime heard of the sale, met Rutledge in the street ear and 
the latter replied to Ilia enquiry that he had ill faet sold to 
(limn. I should add that it is also established that it was (liiiin 
who first vailed Harper's attention to this property, and that 
this was on the ldtli.

The material point in the above version of the plaintiff is of 
course that on Thursday the 14th. lie Isith by 'phone and per­
sonally gave (iunii the terms of sale as well as the name of Rut­
ledge as vendor. Ilis contention is then that having given on 
the l-'ltli this information to (limn who com mu ideated it the same 
day to Harper, and the latter having on the 14th approached 
Rutledge for the first time and then practically closed the sale, 
he (the plaintiff) is the one who must Is* held to have found 
(Iuiiii as a purchaser and to have brought him to Rutledge al­
though through an intermediary, and that this entitles him to his 
commission.

MAN.

K. It. 
1012

Prendrrgesl, I

If it be assumed that the alstve version of the plaintiff is 
correct, the conclusion must then force itself that he was imposed 
upon and unfairly made to part with valuable information which 
was the result of his labour, with the object that others should 
reap the benefit of the same. And I will say. without localizing 
or apportioning any responsibility that I have no doubt, on the 
whole of the evidence that the plaintiff was so imposed upon.

This, however, does not help the plaintiff in this issue ; for 
no participation in or knowledge of the relations between the 
plaintiff and (limn or of what passed between < 1 min and Harper 
was brought home to Rutledge, who is shewn on the contrary to 
have greeted Harper as an independent and up to that time an 
unknown real estate agent, bringing him a purchaser also un­
known to him up to that moment. The fact remains then that 
the plaintiff did not bring the purchaser to the defendants as 
the condition was. lie undoubtedly was one of the causes and 
a most material cause of the sale, but the defendants were not 
aware of that, lie was not the raana m usant or efficient cause 
of the sale. Under the well-known authorities, Stratton v. 
Vat lion, 44 Can. 8.U.R. is clearly distinguishable from this 
issue. For in that case, the question as to who secured the 
purchaser was one of implication ; while here, the question is 
directly determined by the faet of Harper having actually 
brought (limn and Rutledge together.

The plaintiff has, however, another difficulty to contend with. 
It i' this, that lie has called (Iuiiii as his witness and Gunn flatly 
contradicts him on what I have already referred to as the most 
material point of his testimony. (Iuiiii swears that after ringing 
up the plaintiff when lie was not there on Thursday the l.’Rh. 
he did not see him at all or communicate with him in any way 
whatsoever till Saturday the 10th. Gunn says that was the first
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time lie ever met or in any way communicated with the plaintiff 
in his life, lie denies that on the 13th he and the plaintiff 
spoke over the ’phone as well as that the latter saw him in his 
office a few minutes later. This would mean, of course, that 
when Harper entered into negotiations with Rutledge on tli 
14th, he could not have been acting on information which (lium 
had received from the plaintiff, as it was only the following day 
that the two latter communicated together for the first time m 
their lives.

Gunn and Harper explained in this way how they got tic 
information—Gunn says that being struck by the abnormally 
low price of $300 asked for St. ('harles acreage in the plaintiff s 
advertisement he called up the latter on the 13th hut was told lie 
was not in. lie says he ’phoned the same day to Harper calling 
his attention to the advertisement and telling him to look up what 
acreage there might be in St. Charles of which they did know 
and which might he had for $300. It is explained that the two 
had been associated for years, had bought and sold property to­
gether, and divided commissions on sales as the understanding 
was that they should do in this one. Harper says that the next 
day, Friday, he went and enquired from Mr. Ness, secretary- 
treasurer of the municipality to which the land belongs, who 
the owner of lot 93 was, and that he was told it was Mr. Rut­
ledge who lived in those parts hut that he had left in the morn 
ing for the Immigration Hall in the city. On the same day. a< 
above stated. Harper having come hack to the city first ’phoned 
to and a few minutes later met Rutledge at the hall and opened 
negotiations with him having in the meantime imparted his in­
formation to Gunn who then decided to buy and gave him his 
$500 cheque to he used as a deposit.

Perhaps it would la* a matter of interest to explain how it is 
that, upon arriving at Mr. Ness’s office. Harper enquired at 
once about lot 93 specifically? Of course, lu* knew of the ad­
vertisement; hut the advertisement did not specify any lut 
Does this not shew some possibility after all, that Harper may 
have had that information from Gunn and Gunn may have had 
it from the plaintiff as the latter asserts? But. whatever max !.. 
the implication from this fact alone, it cannot avail the plaintiff 
against the testimony of Gunn whom unfortunately for him 
the circumstances of his case required that he should call as a 
witness on his own behalf.

1 should add that of the $1,000 commission which he received 
Harper gave Gunn $000 ami retained $900 for himself,—which 
is a feature of the case not at all likely to ruffle the placidity of 
the conviction I have already expressed that the plaintiff. ><>inc- 
where, somehow and by someone or other was taken advantage
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of. But. as I have also stated, nothing of that has been brought MAN. 
to the defendants' door, and the plaintiff cannot recover for 
services merely consisting of this, that the attention of another 1912 

agent who made the sale was first called to the property by his — 
(the plaintiff's) advertisement, which after all. is the most that S|,knabo

tile latter had been able to shew. Ritleduk.
I must dismiss the action with costs.

Prendergiit, J.
Action fIisminsert.

YOUNG v. CARTER. ONT.

Ontario II "ill Court. Trial before Ho fill, C. June 24. 1012. If. C. .f.
I. ! IX II. RIGHTS I $ I —10)—EFFECT OF CONVICTION ON VALIDITY OF ANY

THANH ACTION IN REHPECT TO CONVICT'S GOODS AND LANDS—VRIll. . ,,
Code 1000, sec. 1033. ',l,nc : 4'

Vmler see. 1033. Crim. Code lOOli. providing that no conviction or 
judgment for any treason or indictable offence shall cause any attainder 
or corruption of Idood or any forfeiture or escheat, a convicted offender 
serving his term may deal with his goods and lands as other men who 
are fr«s* from custody may deal with theirs.

l. Attainder i 8 I—3)—Effect of conviction on convict’s right to re 
NEW A LEASE—t*BIM. CODE 1006, SEC. 1033.

Vmler see. 1033 Crim. Cotie 1006. providing that no conviction or 
judgment for any treason or indictable offence shall cause any at­
tainder or corruption of blood or any forfeiture or escheat, a renewal 
of a prior lease of hotel premises will not lie set aside merely because 
it was made by a convict while serving his term in a penitentiary.

3. ( ONSTITVTIOXAL LAW (| 1 A 1—2)—ADOPTION IIY CANADA OF IMPERIAL 
Acts—The Fobteitvre Act, 33 & 34 Vict. cm. 23 (Imp.).

The Forfeiture Act. 33 & 34 Vict. eh. 23 ( Imp.), is not in force in 
Canada.

\ I him iJifi v. Kehor. 21 Rev. l>‘g. 119, Jetté, J., pp. 126, 127, fol-

Action to sot aside a lease of hotel premise's made by the statement 
plaintiff to the defendants for three years from the 1st May,
1910, in renewal of a former lease.

The renewal lease was executed by the plaintiff on the 15th 
August, 1910, while he was serving a term of imprisonment in 
a penitentiary. He was released on parol in January, 1911; 
and the action was begun in April of that year.

The action was dismissed.
(I. S. Bowie and F. Hugh Keefer, for the plaintiff.
.1. I), (icorge, for the defendants.

June 24,1912. Boyd, C.:—The plaintiff seeks to undo the re- Bo,di °* 
newnl of a lease of hotel premises made by him to the defendants 
for three years from the 1st May, 1910. The renewal of the prior 
lea<e between the same parties was dated the 7th April, and was 
executed by the plaintiff on the 15th August, 1910, while he was 
s-rving a term of imprisonment in the penitentiary at Stony 
Mountain, Manitoba. The nature of his offence is not disclosed
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in the plaintiffs evidence; but I am told that it was perjury. 
He was released on parol in January, 1911; and this action was 
brought in April of that year.

No cast* was made out at the trial for relief oil the gmuml 
of the plaintiff being overborne by threats or pressure so that 
he was coerced into signing the document. There was a mort­
gage upon the property, and foreclosure was threatened if tin- 
interest was not paid, and there was no way of paying the inti r- -i 
except out of the rents, and the tenants would not pay wiles* 
they obtained a renewal for three years at the same rent, and 
the liquor license for the year was about expiring and needed in 
be looked after if the hotel was to retain its chief value. VII 
this combination of circumstances was considered by the plain­
tiff, and he found that (handicapped as he was under corpora! 
confinement) the best thing to be done was to accept the proposi­
tion of the tenants. He was told by letter of their solicitor that, 
if he did not wish to sign, he must return the proposed renewal 
which they had tendered; upon which he added a clause to tin- 
document and signed it and sent it back so executed. Evidence 
was also given that the rent was, all circumstances considered, 
a fair rent; and, though more is now offered, that is prohahh 
the result of improved conditions and prospects in Fort Frai n 
where the hotel is situate.

1 reserved judgment upon a ground of defence which soumk-d 
like an anachronism. The plaintiff pleaded that, being a con­
vict undergoing sentence, he was, at the date of execution, in­
competent to contract, and for this reason asks to have the renewal 
lease declared null and void. His term of imprisonment wa­
fer two years from November, 1909, and would have expired in 
November, 1911, but he was released fas already said) on parol 
early in that year. He was, no doubt, in actual custody ami 
incarcerated at the time he signed; but did this incapacitate him 
from dealing with his property ?

It is not necessary to deal with the old-time distinction* 
between attainder and forfeiture, the one pertaining to high tn a-on 
and capital offences, and the latter to felonies of a less flagrant 
character. Felony generically meant a crime to be* punished 
by forfeiture of lands and goods, to which death was generally 
superadded. Hut this method of punishment by depriving tin* 
convicted offender of lands and goods has been distinctly put 
an end to by the Canadian Code, and the property is left to tin- 
convict unaffected by any restrictive provisions. This amend­
ment of the criminal law is in pursuance of the general plan of 

ng its provisions and of abolishing distinctions of obso­
lete and embarrassing character, which may well be displaced 
by the more humane policy of modern civilization.

The present English law is cited for the plaintiff; but it has 
really no direct application to the state of affairs in < anada.

6777
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By the Forfeiture Act of 1870, 33 <V 34 Viet. eh. 23 (Imp.), it 
was provided that no conviction or judgment of or for any treason 
or felony should cause any attainder or corruption of blood or 
any forfeiture or escheat (sec. 1); and then it provided for the 
appointment by the Crown of an administrator of a convict's 
property; and it also declared that every convict should be in­
capable (during his servitude) of alienating or charging his 
property or of making any contract (sec. 8). But. even as to 
this Act. the effect is said to be that it leaves a convict for felony 
in possession of his property, just as the common law left 
a convict for misdemeanour in possession of his property: Lush, 
L.J., in Ex />. Graves (1881), 19 Gh.D. 1, at p. 5.

Our legislators have had an eye on the English statute, for 
the> have adopted the remedial provisions of sec. 1 into our 
Criminal Gode, where it appears as see. 1033 (R.S.C. 1000, eh. 
141»), where almost the identical language is used, viz., that no 
conviction or judgment for any treason or indictable offence 
dmll cause any attainder or corruption of blood or any forfeiture 
or escheat. The variation from the word “felony” in the English 
Act to the phrase “indictable offence” in the Gode, is because of 
sec. 14 of the Canadian Code, whereby the distinction between 
felony and misdemeanour is abolished, and all are treated as 
indictable offences. The grade of crime is with us determined 
l»y the gravity of the offence and the degree of punishment 
attached.

The effect of this section of the Code is equivalent to that 
it" the English Act., leaving undisturbed in the possession of the 
convict all his property. The law in ( 'anuda lms not gone further, 
as has been done in England, so as to interpose certain obstacles 
on the action of the convict with respect to his property and 
to vest the administration thereof in a statutory official. A 
convicted offender serving his term may deal with his goods and 
lands as other men who are free from custody may deal with 
theirs; and no disability or restraint is put upon the convict, 
*o far as dealing with his property is concerned, beyond that 
which attaches to other owners.

I find that the point has been expressly decided by Mr. Justice 
lctt< in Dumphy v. Kehoi 1891 . 21 Rev. Leg. 119, that the 
Imperial statute relied upon by the plaintiff, 33 «V 34 Viet. eh. 
23. i' not in force in Canada: pp. 126, 127. The other aspects 
of his decision have been superseded by the repeal of the clauses 
"f the R.S.C. 1886, ch. 181, secs. 36 and 37, by sec. 1)81 of the 
Criminal Code, 181)2.

The result is, that the plaintiff's action fails in all respects 
and must be dismissed with costs.

Action dismissed.
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B C. PARSHLEY v. HANSON.
Itritish Columbia Supreme Court. Murphy, September 3. 1012.

1012 l. Courts (g i It—17)—Jurisdiction over transitory actions—Servie

W.m ... ... ........ ... .......... ...................................s issm-il and
mm1 veil upon the defendant whilst lie is within the territorial juri-dic 
lion of the Supreme Court of llritish Columbia, that court has jui - 
diction over the action

[Jarl.son v. Spittall. L.R. ii C.P. .142, followed.1

Statement Tins is mi application liy the defendant to set aside the 
vice of a writ.

The application was dismissed with costs. 
Walsh d1 Me Kim, for plaintiff.
Mcllish, for defendant.

Murphy. J. Murphy, J. : The law as applicable to the facts of this ease
is thus laid down in Jackson v. Spiff all (1870), L.R. ô C.l'
542

Though every fact arose abroad and the dispute was between 
foreigners vet the Courts we apprehend would clearly entertain and 
determine the cause if in its nature transitory and if the process of 
the Court had been brought to bear against the defendant by servi.* 
of a writ on him where present in England.

Transitory actions were those in which the venue might !>♦* 
laid in any county (Wharton’s Law Lexicon) that is. those in 
which the facts involved might have occurred anywhere as op 
posed to local actions, viz. : those the facts of which necessarily 
involved the idea of a certain place or part of the soil (Footes 
International Law, 3rd ed., p. 343). The alleged cause of action 
here is clearly transitory, the defendant was personally served 
in B. C. and consequently the Court has jurisdiction.

As to the objection that the matter does not fall within sec 
9 of tile Supreme Court Act, [R.S.B.C. 1311, eh. «>8, see. !• the 
reply is that it does. That section gives the Court jurisdiction 
in all eases civil as well as criminal within the province

British Columbia by statute adopted the laws of England 
as the same existed on the 19th day of November, lHôr unless 
locally inapplicable.

By the law of England as above set out a ease arises over 
which the Courts have jurisdiction when a person liable to a 
transitory action is actually served with a writ whilst within 
the territorial jurisdiction of such Courts.

The application is dismissed with costs to the plaintiff in 
any event.

Application tJismiJ



CITY OF TORONTO v. WILLIAMS.

Ontario High Court, Itritton, J. August 7, 1912.

Ill II.DINGg (fi I A—9</)--Ml XIVIPAL REMLATI0X8—LOCATION OF APART 
nient nm ses—Wiiat coxmtitvtks ixkatiox—Municipal Act 
(Ont.) 19<13, BEC. 54 If/. AS AMENDED BY 2 G KO. Y. CH. 40, BEC. M. 

The purcha*e of a lot fur the purpose of erecting nn apartment house 
thereon, the obtaining from the municipality of a permit for the work 
and of a water service, and the performance of some work on the 
apartment house, although not rapidly proceeded with, whew there is 
nothing to indicate had faith on the part of the owner, constitute a 

location" of the apartment house, within the meaning of section 54V/. 
Inuse let of the Ontario Municipal Act, 190.1, as enacted by 2 Geo. 

V. iOnt.) eh. 40. sec. In. and a consent by the municipality to such 
location.

2 Mvmcïpaî. corporations (8 II Cl—071—Prohibition iiy by-law of
THE ERECTION OF \X APARTMENT HOCHE OH OARAGE ALREADY I.O-

( lau-e (c) of section 541// of the Ontario Municipal Act. 1903. as 
enacted by 2 Geo. V. (Ont.) eh. 40. sec. 10. does not authorize the pro. 
■libition by by-law of an apartment or tenement house or garage which 
has already been located.

\Citv of Toronto v. IV/i refer, 4 D.L.R. 352, 3 O.W.X. 1124. referred 
to.)

Ml Nil IPAL CORIDRATIONH ( 8 II C 3—(10)—ABSENCE OF .1 CRIHDIC’TION— 
REVOCATION OF A PERMIT ALREADY GIVEN RETROACTIVE EFFECT Ol
by-law—2 Geo. V. (Ont.) ch. 40. hec. 10.

I'lie city of Toronto ha* no power under section 0 of its building 
''V law. No. 48(11. to revoke a permit already given, on the ground that 
the erection of the building in question is an infringement of a by-law 
passed under the authority of clause i>• i of section 541a of the Ontario 
Municipal Act. 1903. a* enacted by 2 Geo. V. (Ont.) ch. 40, sec. 10.

Motion by the plaintiffs to continue an interim injunction 
restraining the defendant from erecting an apartment house 
upon her lot on Brunswick avenue. By consent of counsel, the 
motion was turned into a motion for judgment.

Judgment was given dismissing the action.
Irving S. Fairly, for the plaintiffs.
(»'. f\ Campbell, for the defendant.

Britton, J. :—The defendant purchased the land upon 
Brunswick avenue in May. 1011. In an affidavit of the 
tthcr of the defendant it is stated, and I have no doubt of the 

truth of the statement, that this lot was purchased by the de­
fendant for the purpose of erecting nn apartment house thereon.

Shortly after the purchase, proceedings were taken for ex­
propriating part of that lot, having in view the straightening of 
Brunswick avenue and enlarging Kendall square. The defend* 
ut naturally halted as to then going on with the contemplated 

building. Subsequently, the project or proposal, as to Bruns­
wick avenue, was not gone on with; and the defendant then pro­
posed to proceed with her apartment house.

ONT.
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In the latter part of 1911, the defendant applied to tin- <• . 
Architect and Superintendent of Building for permission m 
build, and submitted plans and specifications. The City A r 
tect and Superintendent of Building knew that these plans and 
specifications were those of an apartment house ; and on tin- Mist 
January, 1912, permission was granted to the defendant, i 
terms, “to erect a two-storey brick apartment, near \\ is 
street, on Brunswick avenue, in Limit B., in accordance u ?! 
plans and specifications approved by this department.”

Water service was applied for. and granted by the plain? in 
and paid for by the defendant.

The work has not been rapidly proceeded with, but smn 
work has been done; and there is nothing before me to imli 
bad faith on the part of the defendant.

On the 16th day of April, 1912, an amendment to the Man 
pal Act was made (2 Geo. V. ch. 40, sec. 10), by which tin- fol 
lowing clause was added as clause (< » to see. .141a of tin- Mm 
pal Act, 1903, as enacted by sec. 19 of the Municipal Amendin' i • 
Act, 1904“In the ease of cities having a population of not l -ss 
than 100.000, to prohibit, regulate, and control the Incut im 
certain streets to he named in the by-law of apartment or ? • 
ment houses and garages to be used for hire or gain.”

The plaintiffs contend that there has been no location of :ii•- 
contemplated apartment house; and so it can, under the roc-u? 
amendment, be prohibited.

1 am of opinion that what was done amounts to a “loca’iiur’ 
of this house and a consent by the plaintiffs to its location

The plaintiffs have assumed to revoke the permission iri\-n. 
and they say that power is given to do so by see. 6 of tin- <*ity 
building by-law. No. 4S(il. The alleged attempt at r*-v«"-.iî?..n 
was not for any of the causes mentioned in see. 6.

The case, as presented to me, seems quite like City of t 
v. Win, i, r. I D.L R 152 I O.W.X 1124. I agrei 
sion and reasons for decision given by Mr. Justice Middleton. I* 
would he manifestly unfair to the defendant it would
injustice to her—after granting the permit, which, in my ........ .
amounts to location, within the meaning of the statute. ? p ii 
now and stop the work, leaving upon her hands th. lot - 
bought, the plans and estimates prepared, ami the work, 
little, already done—of no value to her other than for tin m 
she desires to erect.

The action will be dismissed with costs.

Action diënn ><l.
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G M. ANNABLE .defendant, appellant. v. James H. COVENTRY . plain- CAN. 
tiff, respondent i.

Court of Canada, ttir Charles Fitzpatrick. a ml Italics, hliiifi 101J
ton, Duff. An<itin, and Brodeur, JJ. dune 4, 101*2. ____

1. I XXVHLLATIO.X UK IXNTIU M EXTS (§1—5)—CANCELLATION OK TU XX SKI It 
AXIl CERTIFICATE OF TITLE OIITAIXEO BY FRA VO.

A transfer of land ami a certificate of title issued to the grantee 
therein upon tlie registration thereof by him will lie vaueelled Iwu-ause 
"f hi- fraud in obtaining them, where it appeared that the devisee 
under his father's will of the land transferred which was the south 
•jiiarter of a certain section of land homesteaded hv the testator, upon 
his completion of the homestead duties in respect thereto, received a 
•Ttillcate of recommendation that a patent issue to him and thereafter 

he entered into a contract to sell the land and in accordance therewith 
made an assignment of the land to the purchaser, which could not lie 
registered then la-cause no patent for tie* land had been issued, it lu­
ng issued nearly ten years after such sale to his mother, the executrix 

under the will, and it was registered in the land titles office, and where 
it also appeared that the devisee aforesaid sold, two months before the 
i"lie of the patent, the north-west quarter of the same section, of 
which he was also devisee under the same will, and the grantee in the 
transfer of that section found six years after such sale to him in a 
solicitor's office, a transfer of the south-west quarter mistakenly exc- 

■ uted by the executrix aforesaid, which transfer, without paying con­
sideration therefor, the purchaser of the north-xvest quarter fraudu­
lently removed and had registered in the land titles office, getting 
thereby a certificate of title to the quarter section therein descrilied.

Appeal by the defendant, heard Itith May. 1912, from the Statement 
judgment of tile Supreme Court of Saskatchewan in Count try \.
Iuntihh, l!l W.L.R. 4<mi. which was an action brought to declare 

’bat the defendant held certain land in trust for the plaintiff 
where! iy the decision of New lands, J., at the trial, Coventry v.
Inmihh. 4 Sask. L.R. 175. declaring the transfer to the defend 
.ut to be a voluntary one for the plaintiff, was varied by direct­
ing a cancellation of such transfer.

The Supreme Court of Canada dismissed tin* appeal.

o'. /•’. Taylor, for the appellant.
IV. It. Willoughby, for the respondent.

The Chief Justice (Sir Charles Fitzpatrick) agreed that vn/i-.iri k.c.j. 
tin* appeal should hi dismissed with costs.

Davies, J. : 1 am not able to reach the charitable conclusion Datiei. j.
"t the trial Judge that there was no fraud on the part of Ann- 
11 Me in taking from the vault of the solicitor Grayson and from 
that solicitor’s clerk in his master's absence the transfer of the 
wait Invest quarter of section dll, township 15, range 25 west 
nf tin- second meridian, and in causing the same to he registered 
an.l ii certificate of title taken out to himself.

The learned trial Judge, however, finds that under the cir­
cumstances, the onus of proof lay upon him to prove that lie 
paid value for the land and that he failed to discharge that onus.

I have gone carefully through the evidence, and, while I
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gave any value for the land, 1 think also that he must have known 
when he obtained from the vault of the solicitor, Grayson, tin- 
transfer. found by the latter’s clerk in a private bundle <•

( OVF.NTRY
employer’s, from Kitty Ann White to Amiable of this -m 
section, that it had been executed in mistake for the non
quarter section of the same section which he had actually pur­
chased from William J. White.

lie must have known of the mistake when he register. 1 tin- 
transfer and took out the certificate of title in his own nan.

The positive evidence of William J. White that he never 
sold this south-west quarter section to Annable but did sell him 
the north-west quarter section ; the failure of Annable to i u n. 
ber how much he paid for this south-west quarter section, whi. 
he alleged he bought, or the amount of any of the instalments j 
paid, or when he paid any of them; the absence of any ree.-ip-. 
agreement or scrap of writing evidencing a sale to Anna hi 
White or a payment of any part of the purchase mon 
White ; the absence of any entry in any book shewing am >ur 

payment, together with other facts proved, convince n
White never did sell and Annable never did buy this sou v
quarter section.

William J. White was the beneficial owner of the n 
having been willed to him by his father. In April, 1902. soM 
and transferred the quarter section to the respondent, < 'ov.-ntiv 
and was paid by him the purchase price. Coventry w.-m m 
possession at or immediately after his purchase and ha> r 
mained in possession, farming the land and otherwise «b aling 
with it as owner ever since, without any claim ever bavin- liv-n 
made by Annable that the land was his until after he found tl 
assignment in Grayson's vault to himself and registered it u 
1909.

Kitty White was the executrix of the will of her la- 1 ms- 
band, Charles 11. White. The latter’s son. William J '
beneficial owner and devisee under his father’s will. Th>- con­
sideration stated in the transfer found in the vault fro K 
White, executrix, to Annable, was ♦1,00.

Whatever may have been the belief or intention of Ami 
when he induced Grayson’s clerk to give him this trail r w 
do not know, but, looking at all the facts proved, 1 fu!: urr* 
with Chief Justice Wetmore, that with full knowledge - " 
facts that W. J. White had sold this quarter section to < ' ntr.' 
the respondent, and that he was the owner of the land di«- .«p- 
pellant fraudulently caused the transfer to himself from Kr, 
White to be registered and so obtained the certificate of tit!

1 think we are fully justified in reversing the inference 
the absence of fraud drawn from the facts by the tri.il Judev.

1 would dismiss the appeal with costs.
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Idington, J. :—Tin* father of William J. White homesteaded 
the south-west quarter of section 36, township 15, range 24. 
west of the second meridian and in the Province of Saskatchewan 
and had the right of pre-emption to the north-west quarter of 
mi id section.

He died on the 7th of March, 1891, at his original home in 
Ontario, after having by his will devised said lands to his son. 
By the same will he devised to his wife his homestead in Ontario 
and bequeathed to her his chattels there, during widowhood, and 
appointed her his executrix of the said will, which she proved.

William J. White lived on and completed the homestead 
duties in respect of said south-west quarter section and got a 
certificate recommending him to the grant thereof.

As there were no unpaid debts she was, in effect, a bare 
trustee for her son William J. White. lie, being the actual 
lieneficial owner of the said half-section, resided on and farmed 
the said south-west quarter section for some years, if not till 
he sold it for a valuable consideration to the respondent, and, on 
the 20th of April, 1902, made an assignment to him pursuant 
to said sale. Unfortunately this could not, by law, be registered 
until the Crown patent issued, and even then was not tendered 
for registration, or the need for a transfer from the executrix 
would have been discovered and, no doubt, got.

In conformity with the Land Titles Act she was. on the 
lltli of May, 1903, granted said lands as personal representative, 
and this was registered on the 31st of March, 1904.

But it seems undisputed that respondent, who resided near 
it. ever since had possessed and cultivated the land till these 
proceedings, and, meantime, had made an abortive sale of it.

William J. White had, as appears from the abstract of re­
gistrations, previously mortgaged the property to local bankers 
for a small sum. And on the 28th of the said April, 1902, that 
was discharged. A small seed-wheat-loan bond, as 1 take it, 
was made by William J. White in favour of the Minister of the 
Interior on the 12th of June, 1903. 1 sec no explanation of
why lie should have signed for that after his sale to the respon­
dent. As he stood in the Department of the Interior certified as 
stated for the patent, I infer he was merely carrying out his 
agreement of the previous year. Curiously enough the patent 
to his mother as personal representative and this bond bear the 
same number on the abstract. However, as no point is made 
of the execution of this bond save the unimportant one to shew 
that William J. White was not correct in saying he had left and 
never came back to Moose Jaw after January, 1903, it does not 
concern us much.
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quarter section and this south-west quarter section from William 
.1, White as one entire purchase, for the same consideration ■ \ 
cring both. This single transaction becomes, as will presently

Ax x ami: appear, in carrying it out, if the story is true, strangely, mil
C'OVKXTBY in an unaccountable manner, divided into two.
Idlngton, J. The said north-west quarter section was transferred to him 

by William J. White for the alleged consideration of $80d. I.y 
a transfer, dated the 10th of March, 1901, drawn by one 1 di. 
a local conveyancer.

There is produced and proved an assignment of this north­
west quarter of said section from Kitty Ann White to Willi,i
J. White, dated 14th September, 1004, for the consideration <• 
one dollar.

Seeing the patent only got registered in the previous mouth 
of March this clearly is attributable to the completion of tl 
title William J. White had bargained with the appellant to lmw 
him and pursuant to which he had made said transfer of tie 
loth of March, 190.1, referred to.

The appellant had lived in Moose Jaw twenty-eight .wars 
before the trial and had been rancher, real estate agent ami real 
estate speculator, and knew the district where the south-west 
quarter section now in question is situate, about twenty mlhs 
from Moose Jaw. On the 18th of March. 1909, he registered 
transfer from Kitty Ann White, described as widow and per­
sonal representative of her late husband, purporting to transfer 
to him said south-west quarter section for the consideration ol 
one dollar, and bearing date the 20th of July. 1901, and _ *. 
thereupon, a certificate of title which he contends is condusiv 
against the world.

At the foot of this certificate is noted, by the assistant d< 
puty-registrar, the fact that the title of the owner is subject to 
the above-mentioned bond to the Minister of the Interior.

The attesting witness to said transfer was on said dal s. r\ 
ing as a clerk in the office of a solicitor where the respondent's 
above-mentioned transfer from White had been drawn, exe­
cuted and still remained awaiting registration, which could lint 
take place till registration of the patent, lie made at the time 
the usual affidavit of execution from which it appears that this 
assignment was executed at Moose Jaw ou the day it bears date 
This witness was called but can give no information beyond 
verifying the fact of his being attesting witness and that the 
document seemed to have been written by a typewriting machine 
he had operated, but whether on this occasion lie or some one 
else used it he cannot say.

The solicitor's mind is equally a blank on the subject, save 
that he knew this south-west quarter section had been previously
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lu that date conveyed by William J. White to the respondent 
and that he must have overlooked the mis-description.

Jt had remained,, evidently, for nearly six years after this 
appellant had got Kish to draw the transfer from William J. 
White to him of the north-west quarter section, and four or five 
years after he had carried it to the solicitor to get that said 
transfer by Mrs. White, of September following, to complete 
the business.

The . on the 20th of February. 1 !MMI, having sold
the north-west quarter section to Wilson and Schrader, they re 
tinned said solicitor to pass the title, lie accompanied the soli 
vitor's clerk who had then waited on him for his title papers to 
tlv solicitor's office to search for them. Whilst engaged in such 
>ei reli. the appellant, for the first time, saw tile above-mentioned 
assignment of the south-west quarter section from Kitty Ann 
White to him and induced the clerk thoughtlessly to give it up to 
him. lie took it a way without asking the solicitor and registered 
it as already stated on the 1 Stli of March. 1!Ml!f.

If he had. as was his duty, asked til- solicitor lie never would 
lui\r got it for the solicitor tells us lie knew Coventry, the re­
spondent. had Iwmglit the south-west quarter section from Wil­
liam •!. White.

Though lie says lie had bought both quarter sections at the 
tiuir from William #1. White as parts of the same transaction 
fur i.ne and the same consideration lie cannot tell what that was. 
Ih pretends White owed him something, which the latter denies, 
lie >ays the son directed the balance, which he cannot name 
except what had to he paid to the (lovernment for the north­
west quarter, to he paid to his mother and it was paid accord­
ingly by monthly instalments, hut of which lie can name no 
amount nor specify the times of payment.

She was dead before he ventured, without asking the solicitor, 
in I hence improperly, to take possession of the document lie 

founds his title upon, and was therein- led to invent this story 
In- now tells. He cannot remember that lie ever told any one 
till then that he owned or had bought the south-west quarter. 
It is shewn Mrs. White was well acquainted and on friendly 
terms with Coventry who, on coming to town usually made a 
friendly call on her. She had bought a house in Moose Jaw 
after coming to town to live, and lived in it there with her son. 
There is not a shadow of foundation for supposing she was 
likely to he a party to a fraud on respondent, as she must have 
been if knowingly signing a transfer thereof to another and in 
monthly receipt of instalments on account of the price thereof.

The solicitor, out of whose office the assignment was impro- 
p» rly taken, acted for respondent and had. as lie supposed, passed 
’In* titl'- hv procuring the discharge of the mortgage to the local

hti.'»
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hunkers, but never saw the will. and. 1 infer, waited the issu 
the patent for which William d. White hud a certificate ap|ur 
entl.v entitling him thereto. 1 infer that, as the transfer could 
not he registered before patent, whoever got it. tin* solicitor 
awaiting it lost sight of the transaction and the registration o 
the assignment to respondent was thus overlooked. Tie 
citor, 1 may repeat, has no doubt of the fact that respond-in 
was the purchaser of the south-west quarter section and ent itled 
to it.

And although the appellant swears the transaction v 
single one embracing the purchase of a half-section. li« has 
utterly failed to suggest how or for what reason the assigimu-nts 
he got from William J. White, and his mother, and lie knew 
all along, and had ultimately registered, one or both contained 
only the conveyance of a quarter section instead of th Iwlf 
section he was entitled to if his story is true. Il<* listed lie 
north-west quarter for sale hut refrained from listing tin s,, 
west quarter. He never paid taxes on the latter. He docs no- 

venture to say he omitted to do so as to the north-west quart- r 
He, I think, must have known in many ways that respond n 
was in possession of ami claiming the south-west quarter v ' »i 
as the vendee of William J. White. The latter swears In- had ’"l-l 
him so. 1 see no reason to discredit him. Appellant un i -, 
edly knew it was a homestead quarter section, with such improve 
ments as that implies, yet never concerned himself to know any 
thing of the utility of these improvements with a view to In n 
iiting therefrom as entitled on his story.

He seems to admit driving past it. yet never mai. 
troubled to notice their state or other state of his ae«pi tion 
which he never had seen except in this way.

lie told respondent he had bought the north-west quarter 
from William J. White, hut never set up any claim to tin south 
west quarter. The respondent also swears to the appellant tell 
ing him of having sold his quarter and having previously wanted 
one Smiley to put respondent’s quarter along with his and sell 
both as a half section.

The appellant denies remembering. His explanation adm its 
that he knew respondent had a quarter of that section hut 
imagined it was another. For a real estate speculator conver­
sant with the district all this seems lame. And his story - : » 
the alleged payments without receipts or other corroboration of 
any kind seems to me untrustworthy. The alleged loss of ac­
count hooks might, one would have supposed, be capable of corro­
boration, especially for one having a book-keeper. It would liav- 
been interesting to have had the book-keeper produce inn! verily 
the earliest eash-l»ook and other liooks still on hand.

CAN.
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And when we find the l>ook-keepcr writing a letter clearly CAN 
disclosing knowledge of the respondent’s claim and that man 
not called, one is apt to become suspicious. 1012

The question of notice may in itself be covered by the Land \>"7üîi v
Titles Act, but that does not dispense with its use as a valuable , 
part of the evidence in a ease of fraud. He swears he was to vmentry 
pay $800 to the Government for the north-west quarter. It is miÜüÔb.j. 
admitted the Government price actually was only $100, and 
with interest, which from the date of the homesteading would 
In- ill...iii $200, could not In- the sum lie names. There would lw- 
tlms left a small balance. White swears he was to have got a 
hundred dollars hut never got it.

When we find $800 put in the assignment as the considera­
tion, and that both almost agree, the one positive and the other 
suggesting that the bargain was made on the street, and it was 
found later that Mrs. White had to sign a transfer, 1 see nothing 
improbable in the surmise that I am tempted to make of some­
thing being said now forgotten by White to paying this balance 
to her.

It is not the version of either, yet they were speaking so 
long after the transaction was closed they may have forgotten 
such details. I need not dwell on, and do not rest on this sur­
mise. If it comes to a question of veracity between them I have 
no hesitation in accepting White’s statement as against that of 
appellant. The former coincides with honest dealing and a 
straight metlio<l of business. The latter is the converse and im­
plies hv its methods most improbable things.

No one has accepted the latter’s story. Nor do 1 see how any 
one accustomed to such work can peruse his evidence and trust 
it.

The claims lie sets up must rest on a bargain with William 
.1. White, and the assignment put forward as executed by his 
mother must lie taken, if anything, as a men* mode of carrying 
that out.

When I come to the conclusion, as I do unhesitatingly, that 
•lien- never was a bargain with him that embraced this south­
west quarter, then his act of inducing a clerk, without authority 
and la-hind his master’s back, to deliver over such a document 
under all the circumstances I have related, and of having it 
taken to the registry and put on record there, constitutes such a 
gross fraud that there should, I respectfully submit, never have 
been any hesitation in so declaring.

If White ever thought of selling and defeating respondent’s 
rights he clearly must have contemplated fraud, and it would 
require but little evidence to make the appellant a party who 
had participated therein with him under section 6f> of the Act.
If a personal representative, shewn to lie such, on the face of the

v



ÜU8 Dominion Law Keihmtk. 5 D.LR.

CAN.

s. c.
certificate and registry as here, should, for his or her own pur­
poses. intending to apply the purchase money to his or her own

1912 use. ns to receive it for such purpose to the knowledge of tin-

('nvKXTm

purchaser, how can he not be held participating or colluding 
If White’s story he accepted, how could the payments to tIn­

trust ee he properly made!
Idlngton, J. Clear as noonday, either White or appellant intended de­

liberately to cheat somebody out of their rights in the south­
west quarter, for I am quite sure that the late Mrs. White never 
so intended. And there is nothing hut appellant’s word for • 
that White did. As between the two 1 have no doubt in con­
cluding it was appellant who committed fraud, and all that has 
followed, placing him in the light of either knave or fool, ns hi-, 
own story does, is the result thereof.

We have no explanation of how the transfer of the north­
west quarter from White to appellant got from Fish’s oflin- to 
that of the solicitor, or for what purpose. Possibly the appel­
lant might have helped by searches most men would have made 
in an effort to discover this and other details of a story involving 
their honour, especially knowing or having means of knowing 
William J. White’s version given in Moose Jaw six weeks before 
the trial. No one else seems to know the how or why of this and 
many other strange things his story suggests.

1 think, however, a careful consideration of the evidence as 
he chooses to leave it as it stands almost demonstrates that tin- 
instrument he used was simply the product of a typewriter's 
mistake of “south-west” for “north-west,” and its destruction 
was quite overlooked when about a year and three months later 
the late Mrs. White rectified the error by executing a new 
transfer.

Having reached such conclusions 1 need not enter at length, 
if at all. upon the questions raised by the learned trial Judges 
view of the Act. and the possibility of his judgment being main 
tained on tin* ground and in the way he dealt with the ease.
1 do not dissent therefrom hut express no definite opinion in that 
regard.

I may call attention to the following section of tin Land 
Titles Act:—

Section 4. Nothing contained in fhi* Act shall lake away or alfc't 
the jurisdiction of any competent Court on the ground of actual fraud 
or over contract* for the sale or other disposition of land for which 
a certificate of title hn* l*con granted. ( llHHI, eh. 24. see. 4. i
This does not seem to me so elearly limited to the construe 

tion contended for by appellant's counsel and which lie seemed 
to urge. To restrict it to the eases of fraud only would eliminate 
part of the section. To apply that pari of the section “or over 
contracts for the sale or other disposition of land" to such con-
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tracts ns made after every certificate of title would he needless. CAN. 
Such a jurisdiction is nowhere in the Act taken away, and must. s ,, 
unless expressly taken away, be presumed to continue. mjo

If, on the proper construction, it is applicable to a case such -—
as this, for example, where the contract has not been fulfilled Axx;U111 
and yet the certificate of title which the parties might intend to 'ouxthy
become effective when once due fulfilment of contract for sale -----
had taken place, had been improvidently issued, then the form "g 
of relief the learned trial Judge gave might Ik appropriate so 
long as no right of third parties had intervened. There are 
many considerations relative thereto suggested 1 y other sections 
of the Act.

The question was argued somewhat hut I have formed, I re­
peat. no final opinion in regard thereto.

The question is raised of the land not having been brought 
under the Act by registration of the Crown grant at the time 
when these competing transfers were made, hut I doubt the 
point being well taken if nothing else had co-operated therewith.
I need not form an opinion on it.

The appeal should be dismissed with costs.

Dut. J„ agreed that the appeal should he dismissed with du<t. j.

Anui.ix, J.: We are asked to reverse the finding of the Anglin,j. 
Supreme Court of Saskatchewan, sitting m banc, that the de­
fendant in taking and having registered a transfer from Mrs.
K. A. White to himself of a quarter section of homestead land 
committed a fraud, and to restore that of Newlamls, J.. that he 
merely made an innocent mistake, and that, in giving his testi­
mony at tin- trial that lie had bought and paid for this quarter 
section, lie was also honestly mistaken—the fact being as found 
by the learned trial Judge, that he had given no consideration 
for the transfer of it but had bought an adjacent quarter section 
which had been conveyed to him and subsequently sold by him.

1 agree with Wet more. C.J.,
looking at the general character of Amiable’* te*timonv ami hi* eon- 
dint. and the testimony of William ,J. White. I cannot bring my 
mind to look upon hi* action with the same degree of charity that the 
trial Judge did.
I agree with the view of the evidence taken by Brown. J.,

«ini with his conclusion that
when the appellant got the tran*fer of thi* land from Mr. (iray*on’* 
office he had no right whatever to it. and lie must have taken it and 
had it registered knowing that lie had no right to it and in fraud of 
the plaintiff.
It is within the province of an appellate Court and it is its 

duty
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can. even where, as in this case, the appeal turns upon n question of 1.1

to re hear the ease, not shrinking from overruling it if, on full . m 
sidération the Court cornea to the conclusion that the judgment ■ 
wrong: Co ah hi ii v. Cumberland, 1IS!H| l eh. 704; The ‘•f/n/j
11899] 2 Ir. H. 1.

ovfxtry This rule was acted upon by the Judicial Committee in Hi
---- recent case of (Jordon v. Home (29th July, 1910), 43 Can. S.i |;

Anctin, j. 42 Can. 8.C.R. 240.
It is, in my opinion, not possible to say that the full Court 

erred in taking a view of the evidence different from that of the 
learned trial Judge and in affirming his judgment on the ground 
of fraud which he had failed to find. Ilis error was susceptible 
of demonstration wholly by argument : Kltoo Sit IIoh v. Lim 
Thean Tong, [1912] A.C. 323.

In dismissing the appeal, however, I do not wish to be un 
derstooil as dissenting from the view of the law expressed by 
Newlands, J. 1 find it unnecessary to consider that aspect of 
the case.

Brodeur, J.. agreed that the appeal should he dismissed withllriMlvur. .1.

Appeal dismissal

CAREY v. ROOTSALTA.
Alberta Supreme Court. Trial before Stuart, ./. July 2. 1912S. C.

1912 1. Contracts (8 IV F—370)—1Time i.v which an option to im bciiasi:
LAND MAY HE ACCEPTED—ABSENCE OF TIME IN CONTRACT—REASON- 
ABLENESS.July

In the absence <if any statement in the agreement or of «"l'iim-r 
from the surrounding circumstances, the law allows a reasonable time 
for the acceptance of an option to purchase land.

2. Contracts (§11) 4—(12ri) Acceptance of option to purchase land
—Transfer iiy owner to innocent third party before payment
due—Necessity of tendering payment.

Where the owner of land gives un option to purchase, which require» 
the first payment for the land to be made by a certain date, and pro­
vides no other manner of accepting the option, and before such date 
the owner transfers the land to a third person, without the knowledge 
or consent of the holder of the option, the holder is relieved from the 
necessity of tendering the first payment, and an acceptance of the 
option by letter without any such tender is effectual.

[ Ueh'aif v. Waiilaad, 2 O.W.N. 741. IN O.W.R. (1911, referred t x 
also Dart, Vendor and Purchaser, 7th ed„ p. 273.]

3. Contracts (8 IK"»—93)—Option to purchase land—Pi k« ii a her re­
siding AT A DISTANCE—SUFFICIENCY OF ACCEPTANCE BY I I TIER.

An option to purchase land given to a person living at a distance 
from the owner may be effectually accepted by letter.

[Bruner v. Moore (1904), 1 Ch. 303, referred to.]
4. Specific performance (81 K 1—32)—Right to remedy Pcrciiw

OF LAND WITH NOTICE OF OUTSTANDING OPTION.
One who purchases land with notice of I lie rights of the holder of 

an option thereon is subject to a decree for specific performance at 
the suit of the holder of the option.

fSarereux v. Tourangeau. 1(1 O.L.R. 000, referred to,]



Trial of an action for specific performance of an agreement 
for the sale of land by defendant to plaintiff.

Judgment was given for the
.1. 11. Clarke, K.C.. for the plaintiff.
.fames )1uir. K.C.. for the defendants.

Stuart, J. : On the 20th November, 1911, the plaintiff, an 
officer of the Royal Engineers, residing at Winnipeg, secured 
from the defendant Roots, a farmer living near Medicine Hat, 
the following option:—

In consideration of a payment of $10. I agree to give- to Major A. 
It. Carey the option of my quarter section N.E. quarter of 80 Tp. 12 
Medicine Hat at the rate of $25 per acre. Balance to Im- paid one- 
third on the la*t day of January each year till paid.

E. H. Roots.

The plaintiff hud met the defendant Roots by accident in 
Medicine Hat on the morning of the 2.1th November, and had 
got into conversation with him, and had learned that Roots had a 
quarter section of land for sale at $20 per acre. Roots had told 
the plaintiff that he wanted one quarter down: but the plaintiff 
had no cash with him: and. when he went out to Roots’s place 
in the evening to see the land, he told Roots that he was expecting 
money from England, and suggested one-third on the 31st Janu­
ary and the balance in one and two years. The defendant said 
he was quite willing to wait longer than that for the first pay­
ment. as he was not intending to leave till the spring. Accord­
ingly. the plaintiff drew up the above memorandum in lead pen­
cil in his note-book, and Roots signed it. No copy of it was 
given to Roots.

Un the 30th November, the plaintiff filed a caveat in the 
land titles office to protect his interest. On the 3rd December, 
Roots executed a transfer of the land to the defendant Itrown 
for the consideration of ♦.">.000, and this was registered on the 
17th December, and a certificate of title was issued in the name 
of Brown. Simultaneously with the execution of the transfer 
to Brown, a mortgage was executed by Brown in favour of Roots 
for $4.000, and this was registered on the 17th December.

The defendant Roots, in his examination for discovery, said 
that he had received only $.">0 in cash from Brown, and that he 
didn't know anything about the balance of $950. Some time in 
December, the plaintiff' received his money, and the 11th Jan­
uary. he wrote to Mr. Allison, his solicitor at Calgary, to close 
the matter up. He did not, however, forward the necessary 
funds to his solicitor until the 25th January. Before that date, 
viz., on the 20th January, Allison wrote a letter to Roots, in 
which, after stating that he was acting for Carey in regard to 
the purchase, he went on to say: “Major Carey is prepared to

01
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make payments of one-third of the pureliase-priee, and w 
anxious to close the matter out at once”: and he proceeded

1012 suggest that a transfer he given with a mortgage hack by Cai

r,RKy
for the unpaid balance, and asked that Roots communicate w 
him at once.

This letter was received hv the defendant Roots, and app
Si Hurt, J. eiitl.v before the end of January. The envelope hears tin- ,\|. 

cine Hat post oflice stamp with date the 24th January : and. >n 
his examination for discovery. Roots, in answer to the quest \> 

“This letter came within the time, that lie had to accept tIt 
tion’’ / answered. “1 guess so.”

I find, therefore, as a fact that it was received befor
131st January, because that would he most probably the tin, 
which Roots would expect the option to he taken up, altl *u_ 
nothing is said in the memorandum in regard to it. When a>k 
why he did not reply to this letter. Roots said. “I don’t kn •> 
anything about it.” lie said that lie gave the letter to th 
fendant Drown in his office, and that Drown had taken
Mr. Mahaflfy, the solicitor for the defendants. Nothin- 
seems to have occurred until the 20th March, when Mr. 1;. _ 
Medicine Hat, under instructions from Mr. Allison, w-n 
to Roots s place and tendered him the sum of $1,2347.1!! in 
tender, and asked Roots to sign an agreement of sale.
Carey had already signed. Roots refused the money hefm- 
agreement of sale was mentioned. He said that he would ! 
think about it, and. as Degg stated, “mentioned Mr. Drown 
Finally, he refused to take the money. The amount was ar 
at as follows. It was assumed that there were Did acres .,! Ian : 
At .+20 an acre that would lie $4.01 in; $10 was paid at first a i 
one-third of the balance is $1,23230; $17.10 was added as ini 
at ô per cent, from the :11st January. The memoranda 
will be observed, makes no mention of interest ; and the « \ |. i 
is. that, in fact, the subject of interest was not mention : 
tween the parties.

Neither of the defendants gave any evidence at the tri.-d 1
no evidence was tendered on their behalf. It is plain 1 
Roots's examination for discovery that the defendant IP mi 
knew about the agreement with the plaintiff* before the traii-t f 
of the 23rd December was given and the $7>0 paid.

Roots says that Drown assured him that the agrecne-n- 
the plaintiff was “no good in law." In view of the fact 1 •’ 
only $00 was paid to Roots by Drown ; that $050 was I. ! in- 
secured, and a mortgage taken back for $4.000; and in \i 
the further fact that neither Drown nor Roots ventur >1 nt" 
the witness-box to explain their conduct ; 1 am of opinion 
the dealing between them was merely an attempt to .! -at 
Carey a rights, if 59
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Tin* memorandum signed does not mention either the date 
on which or the manner in which the option was to he accepted. 
As to the date of acceptance, if there was nothing to assist in the 
surrounding circumstances, I think the law would imply n rea­
sonable* time. It does not necessarily follow that, because the 
agreement mentions the last day of .January as the time for the 
payment of the first instalment of the purchase-money, therefore, 
that must bo the date intended for the acceptance of the option. 
This, however, is what Roots evidently thought it meant: for 
lie says in his examination for discovery. “I thought it was sim­
ply to hold the property for him until he made his payment.'* 
This is confirmed by his statement to Carey that any time before 
spring would do, as he was not going away la-fore then.

1 doubt, however, whether the Court has a right to consider 
what Roots says as to his own interpretation of the contract, 
and also whether a statement made by him. even before the signa­
ture of the memorandum, is a “circumstance” which I can take 
into consideration in order to discover the intention of the par­
ties. But, i» my opinion, the action of the defendants on the 
3rd December, within nine days after the memorandum was 
signed, in concocting a scheme evidently to defeat the plaintiff’s 
rights, obviates the necessity of examining very closely the ques­
tion as to the date at which the option was to he taken up.

The defendants contend that only by payment of the money 
could the option he accepted. Adopting that view, and even 
admitting in the defendants’ favour that only a reasonable time 
was allowed for such acceptance, ami that the period till the 
31s‘. January was more than a reasonable time, which is. of 
course, inconsistent, because the agreement clearly means that 
the first payment was to he made on the 31st January never­
theless. tlie action of the defendant Roots in transferring tin- 
land so soon after giving the option to Carey, and certainly In* 
fore ,i reasonable time bad elapsed for acceptance, must surely 
have the result of relieving Carey from the necessity of tender­
ing the money as a mode of acceptance. Roots had put it out of 
his power to give good title, and hud done so deliberately, ill 
order, us 1 hold, to try and defeat the plaintiff’s claim.

Even if tl*<‘ view Is* adopted that, although the money was 
not to he paid till the 31st January, yet an intimation of accept­
ance should have been given in some other way within » reason­
able time, still I think, in view of what Roots had said and his 
own admission on discovery which 1 have quoted, that the letter 
from Allison was written within a reasonable time. Although 
1 may not he able to consider this evidence with a view to dis­
covering the intuition of the parties, ami so construing the ag­
reement itself, 1 think it may 1m* considered in endeavouring 
toiscertain what was a reasonable time. I think also a post let- 

43—5 0.!~B.
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ter was a proper way of indicating acceptance, in the circum­
stances: Bruner v. Moore, [1904] 1 Ch. 305, 316.

As to the effect of Roots’s dealings with Brown, see Dart on 
Vendor and Purchaser, 7th edM at j>. 273, and McKay v. Wmi 
land, 2 O.W.N. 741, 18 O.W.R. 696. Inasmuch as Brown pur 
chased with notice of the plaintiff’s rights, he is, just as much ns 
Roots, subject to a decree for specific performance: Savin nr \ 
Tourangeau, 16 O.L.R. 6(H), 11 O.W.R. 994.

In my opinion, therefore, the option became through the ac­
ceptance of the 20th January, an effective agreement: ami the 
plaintiff is entitled, upon paying the money into Court, to a 
decree that it should be specifically performed. I think, how­
ever, that I have a right to add one thing. 1 am satisfied that 
the omission to speak of interest and taxes was a mere oversight 
in both parties. A decree for specific performance is an • \. r 
eise of the equitable jurisdiction of the Court, and the Court 
has a discretion.

The plaintiff will not be entitled to possession in any caw 
until the money is all paid. The defendant Roots may, therefore, 
retain possession until the time for final payment; and this will, 
no doubt, compensate him for the absence of a payment of inter­
est while he keeps possession. However, he will be bound to pay 
the taxes. If the defendant Roots will consent to give up pos­
session to the plaintiff, 1 shall impose on the plaintiff the obli­
gation of either paying the whole amount of the purchase-money 
at once without interest, or of paying a reasonable rate of inter­
est, say seven per cent., per annum. The plaintiff would then 
have to pay taxes as well. Unless, however, the defendant Roots 
consents to give up possession, judgment will go for spécifié per 
formance, the plaintiff to pay no interest, the defendant Roots to 
keep possession till paid, and to pay taxes in the meant inn Tin 
judgment will contain a clause setting aside the mortgage and 
certificate of title of the defendant Brown, and the defendant 
Roots will be entitled to get out of Court the instalments as paid 
in. on shewing that his title is free from encumbrances

The plaintiff should have his costs of the action.

Judgmi nt for plaintiff.
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Richard J KIRBY (defendant) v. John J. COWDEROY (plaintiff). IMP.

Judicial Committer of the Vriry Council, l.onl Manuujhtcn. Lord p q
ltkinson, and Lord Sliair of Dunfermline. June IS, 1912. jjj.j

h\ iiiKXCK ( XI V—S92»—SrmciK.M'V or i*ohhkhhion or i.xxii—Mattkrh _-------
TO UK VilXHIM.Rkll. «'une !**•

l*<»««>M*ion <if lu ml hi 11 ut Im» fonxi île roil in every ease with reference 
t■ » the pertilinr clrcuuistHiiees; the ehnrnctor anil value of the property, 
the suitable ami natural nuale of using it. ami tlie eourse of conduct
whieh the proprietor might reasonably lie exjieeteil to follow with a «lue 
regard to his own interests must all Is* taken into account in deter­
mining the sufficiency of the possession.

I The Lord Ad wale V. Lord Loral, 5 A.C. 273; and Johnson v. 
n'\rill, 119111 A.C. .152, referred to.]

1. AliVKHHK POKHKHHIOX ( g I K—58) — I'oHSKHHIoX I XIIKK (XlXVKYANVK IX 
TKXOEII AH HKCURITY—Will» I.AXIW—VaYMKX T or TANKS |iY 
(IKAXTKK—RKliKMPTIOX—B.C. STATVTK OK LIMITATIONS, It.S.B.C.
1911. VII. 145.

Where a grantee of wild land in British Columbia under a convey­
ance intended only as security has for more than 20 years performed 
the only act of possession of which it is capable, namely, paid all the 
taxes upon it. while the grantor although aware of this and under an 
obligation to make periodical payments of interest, has done and paid 
nothing, the grantee has had such possession as to give him the benefit 
of the Statute of Limitations, R.S.H.C. 1897. eh. 123 (see now R.S.H.c.
1911. eh. 1431, and an action for redemption by the grantee is barred 
by that statute.

Appeal from n judgment of the Court of Appeal (June 6, Statement 
lull) Cowdi roy v. Kirby, 18 W.L.R. :I14, reversing a judg­
ment of Hunter, C.J., (January 26, 1011).

The respondent sued to redeem the land in suit and for a 
declaration that his conveyance thereof dated July 1. 18811, to 
the appellant was a mortgage. The appellant pleaded that the 
conveyance was not intended merely as a security, that the 
respondent had abandoned the property, and relied on the 
Statute of Limitations. R.S.H.C. 18117, eh. 12d.

Hunter, C.J.. held that, the conveyance was absolute and that 
tiic respondent had abandoned his claim. lie accordingly dis­
missed the suit. The Court of Appeal held that the deed of 
•hilv 1. 1881), was intended to he a mortgage to secure the re­
payment of $750 with interest at. 7 per cent, per annum, and 
decreed that the respondent was entitled to redeem. As regards 
the Statute of Limitations it held that the appellant never ob­
tained possession of the land within the meaning of the statute.

The appeal was allowed and the judgment of Hunter. C.J., 
dismissing the action was restored.

Ihivis, K.C., and Malcolm M. M(U nnyhh n, for the appellant. Argument 
contended that the judgment of Hunter. C.J.. was right and 
that the respondent was barred by limitation. They referred to 
R.S.R.C. 181)7. eh 123, sec. 40, and also to secs. 16 and 36. and 
to the Land Registry Act, R.S.H.C. 1888, cli. 67. sub-secs. 18 and 
ID; also to Lindsay Petroleum Co. v. Hurd (1874). L.R. 5 1*.C.
221. 221)
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Argument

Matrfonald, for the respondent, upon the point of limitation, 
contended that the appellant never obtained possesion of tie 
land or receipt of the profits or rent, and that the Statuh 
Limitations had therefore never commenced to run. The statut, 
of 1SÎI7. sec. 40. was identical with 2 & 4 Win. IV. eh. 27, v > 
which was in force at the date of the conveyance. The evident* 
shewed that the appellant never attempted to take possession 
or to exercise any act of ownership, although to protect the Ian.I 
from compulsory sale lie paid the taxes ; and accordingly the 
Act had no application. The respondent’s omission to pa\ the 
taxes cannot he regarded as an abandonment of his riglr 
redeem.

Counsel for the appellant were not heard in reply.

The judgment of their Lordships was delivered by

Lord Shaw op Dunfermline :—This action was comm.m . I 
on April 8, 1010, by a writ of summons in the Supreme < nirt 
of British Columbia, by the respondent, who is the plaintiff 
against the appellant, the defendant. The action is for ti > re 
demption of certain land situated in the district of New West 
minister. On January 20. 1011, Hunter, C.J., dismiss. I the 
action with costs. On June 0 thereafter the Court of App- il «.f 
British Columbia reversed that dismissal. The present appeal 
has accordingly been brought. The real and only point of the 
case is as to the application of the British Columbia Statute <•! 
Limitations, eh. 128, R.S.B.C. 1807.

The facts are very simple. Before July, 1880. the appellant. 
Mr. Kirby, had lent to the respondent, Mr. Cowderoy, certain 
sums of money, and there can be no doubt that In offered 
security over certain small parcels or tracts of land in tin- <lis- 
trict of New Westminister. This security took the shape <>t' an 
absolute conveyance.

The date of the conveyance is July 1. 1880, and it i> pre­
sumably in the ordinary form of indenture, with tin usual 
clauses “to have and to hold unto the said grantee . to 
and for his side and only use forever.” with a covenant for 
quiet possession. Notwithstanding the form of this deed, it 
seems fairly clear, and to lie established by letters passing be­
tween the parties, that the deed was meant to be a security 
only. In their Lordships’ opinion, so far as the point in the 
present case is concerned, it is of no importance whether the 
deed lie treated as an absolute conveyance or merely as a mort­
gage. By sees. 16 and 86 of the Statute of Limitations, an 
action hv any person claiming any land or rent in equity for re­
covery of the same may lie brought only within twenty years. 
By sec. 40. when a mortgagee has obtained possession.
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TIi<* mortgagor or any person claiming through him shall not bring IMP.
a suit to redeem the mortgage hut within twenty years next after ------
• he time at which the mortgage obtained such possession or recipt. ' *
unless in the meantime an acknowledgment of the title of the mort - 
gagor or of 1rs right of redemption shall have been given to the Kibiiy 
mortgagor ... in writing. r.

. > < 'owiikroy.
It is admitted that tin- latter portion of this section does not -----

apply, there living no written acknowledgment, and accordingly Lord8h,,r- 
the whole question in this case is as to the running of the period 
of twenty years from the date of obtaining possession of the 
land. And this question does really not depend upon the reck­
oning of the lapse of time, hut upon another, namely, whether 
in the circumstances of this case the appellant. Mr. Kirby, ever 
had possession under the deed of July. 1880.

Before dealing with that, it may he useful, however, to note 
that the deed appears to he one to which the British Columbia 
statute, eh. 21, of the Consolidated Acts, 1888, being an Act 
to facilitate the conveyance of real property, applies. Vnder 
sec. 4 of that Act :—

Every such deed, mile** any exception be specially made therein, 
shall he held ami construed to include . . . the estate, right, title, 
interest, inheritance, use. trust, property, profit, possession, claim, 
and demand whatsoever, both at law and in equity, of the grantor.
By statute, accordingly, possession is yielded as part of the 

conveyance. In view of the facts just to be stated, it is not. 
however, in their Lordships’ opinion, necessary to determine 
any point as to whether tin- “possession” so conveyed can be 
reckoned for the period of limitation in face of, say, occupation 
of the premises in an adverse sense by tin* grantor of the deed.

For the question in the present case seems to be largely 
determined by a consideration of what this property so con­
veyed was. The respondent affirms what was put to him, namely, 
that “it was simply wild land; no one was in possession of it,” 
and ns to the period when the deed was granted, “it never had 
a value.” The respondent’s position in regard to the property 
was very simple. lie had got his loan and had granted his 
conveyance. lit- came under a promise to pay interest periodi­
cally and compound interest and he never made any payment 
whatsoever. As to the property, lie left it severely alone. The 
appellant, however, was not so fortunate. The property having
*.... duly conveyed to him by the deed of July 1. 188!), lie
became liable as the owner thereof to pay the taxation upon it.
I pon this .subject the respondent is asked and answers as 
follows :—

P You have never paid any of the taxes, have you. Mr. Cowderoy?
A \h.

lb the Court : So that unless he | that is. the appellant. Mr. Kirby | 
hn>l looked after the property himself his security would have dis 
appeared, and liven sold for taxes?
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Lord Shaw.

A.—Well, I knew tlmt he wax always attending to it.
Q. I low did you know that ? A. Well, when I saw him *i\v. n 

years ago, he told me it was all right, and he was looking .uirr 
everything.

It appears to be established, in short, that (1) for over 
twenty years before the institution of this suit the appellant 
had, so far as this wild land was concerned, performed tin* only 
act of possession of which it appeared to be capable, namely, 
he had paid all the taxation upon it; whereas (2) the respond 
ent was aware that this was being done by the appellant, and 
he (the respondent), so far from having anything even n- 
motely akin to adverse possession, had washed his hands of all 
connection with the property. In these circumstances, their 
Lordships are of opinion that the Statute of Li ‘ applies, 
and that it is not open to the respondent thereafter—when, 
in the ease here, the patch of land appears to have suddenly 
become of some marketable value—to bring this action to 
redeem.

On the general subject of possession, the language of Lord 
()’Hagan in The Lord Advocate v. Lord Lovat, 5 App. Cas. 27:1. 
at. p. 288—language cited with approval by Lord Maeimghteii 
in Johnson v. O'Xcill, [19111 AX’. 502. at p. 58:1—appears t,. 
be applicable to the present case. Possession

must lx* cimsidcrcd in every cu*e with reference to the peculiar i 
vumstaiive*. The acts, implying possession in one ease, may Is- w Imlh 
inaileiiuate to prove it in another. The character ami value the 
proj»erty. the suitable ami natural mode of using it. the course uf 
eomluet which the proprietor might reasonably be expected t" 'll»»» 
w"th a due regard to his own interests; all these tiling*, greatly 
varying as they must under various conditions, are to Ik* taken into 
account in determining the sufficiency of a possession.

There does not appear to their Lordships to he much doubt 
accordingly that possession of this land was, during the years 
in question, with the appellant, and no possession of any kind 
with the respondent.

Their t are accordingly of opinion that the action
is excluded by the Statute of Limitations. In this view it In­
comes unnecessary to consider other aspects of the ease dealt 
with by the learned Chief Justice. They will humbly advise 
His Majesty that the appeal should be allowed, and the judg­
ment of Hunter, C.J., dismissing the action, should he restored, 
with the further costs incurred in both Courts since the dale of 
that judgment. The respondent will also pay the costs of the 
appeal.

Appeal allouai.

5933
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MILLS v. FREEL. ONT.

(Decision No. 2.)
Ontario Dit'inional Court. Itoi/il, hatrhford and Middleton,

October 2, 1012.

1. 11 H; ii ways (| VI—2(HI)—Highway officer*—Liability m patiimak
term—Removal of fence from highway.

A patlmuistvr acting within the *eope of hi-* iii*trucli<ui* from a 
munivi|iality i- not liable to an abutting owner for tin- removal of a 
fence erected hv the latter enclosing a portion of a road allowance.

[.t/i//ff v. F reel, 2 D.L.K. 0221. 3 O.W.N. 1240. altirnn-d on appeal. |
2. Highways i g V II—253)—New ho ah in i.iec of original boau almiw

a no:—Sr ATI TOBY CONIIITIONH AH TO HVBBTITUTlON.
An a hut ting owner cannot claim a right to possession of an original 

mad a Mown ins* unless he can establish that lie or his predecessor* in 
title had laid out and opened a new public road in lieu of the original 
road a I Iowa ins*, without having received compensation therefor.

13 Kdw. VII. (Ont.), ch. 19. sec. (141. referred to.)
3. Highways (g VC—200)—Abandonment—Possession of road allow­

ance BY ABCTTING OWNER—SLIGHT CHER—ADDITIONAL ROAD.
Where an original road allowance was ojietied up and actually used 

by the public throughout its entire length, the fact that, for a short 
distance, it is only travelled occasionally does not amount to an aban­
donment ; the road opened up by an abutting owner across his bind not 
"in lieu" or "in place” of the original road allowance is in addition to 
and not in substitution thereof, and the abutting owner cannot claim 
the Ix-nelit of the provisions of 3 Kdw. Vil. (Ont.), ch. 19. see. U42, 
by which an abutting owner who encloses an nno|ieiied road allowance 
with a lawful fence where he has provided a substituted road, is legally 
jMissesscd thereof against any private person.

| I/if/* v. Frerl, 2 D.L.R. 923. 3 O.W.N. 1240. a Hi lined on appeal.)

D. C. 
1912

Oct. 2.

Appeal by the plaint ill's from the judgment of Riddell. •!.. statement 
Mills v. FmV. 2 D.L.R. 923, 3 O.W.N. 1240.

The appeal was dismissed.
,/. I/. McEvotj and A. 0. Chisholm, for the plaintiffs.
IV. It. Mcrulitli, for the defendants.
Latch ford, J. :—I sec no ground for interfering with the utth,ord* 

judgment appealed from. Tile defendant Freel was acting for 
the municipality, and within the scope of his instructions as 
path master, in removing the plaintiffs’ fence. As against the 
municipality, the plaintiffs can assert no right of possession, 
unless they can bring themselves within the provisions of 
we. <141 of the Municipal Act, 3 Kdw. VI I. ch. 19, and estab­
lish that they or their predecessors in title had laid out and 
opened, “in place” of the concession road, the road now known 
as the “given road,” across their property, without receiving 
compensation therefor: or that, “in lieu” of the original allow­
ance for road, the “given road” had been laid out and opened, 
and no compensation had been paid to the owners for the land no 
appropriated.

I poll the evidence, it is clear that the road across the plain­
tiffs’ property was not laid out or opened “in lieu” or “in 
place’’ of the original concession road, hut was made in addi-
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ONT. tion to tin* concession road. The original road allowance was
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not only not abandoned but it was opened for public us. It 
was actually used by the public throughout its entire IchltiIi

Mil l H
not, indeed, to any great extent between the gravel pit and the 
Thames—but even for that short distance occasionally travelled

Kkkki . when the river was low and fordable. As the concession road

L«t. hfurd, J.
was not “unopened,” sec. (>42 has no application.

It may lie observed that even north of the point of departure 
of the 44given road” from the concession road, the plaint tiV 
fence encroaches upon the concession line, there admiltedb in 
continuous public use for upwards of fifty years.

The appeal should Ik? dismissed with costs.
Middleton, J. Middleton, J., agreed with Latch kord, J.

Bo,d.C. Boyd, C., agreed in the result.
A pju ill dism issi 11.

ONT. Re AUGER

1). C.
1912

thitiii h, IH r ini mini Mrrrilith, C.J.V.I*., Tcrtzrl awl Killn .11
May 11, 1012.

1. IlnW 1 II 1 t 1 II—11)—ItUlIlT OK W1KK TO—I’Rlll'KRTY PI'SCIIASM» MV III S
in Ml AMI MOHTUAIlK filVRS MIR CART OK IM Kill AM MOM Y Will
.HUM Mi TO II A K II KK IHIWKR.

Tlie wife of ii puri'lmscr of luml. who lui* jninvd, to liar her .l.iwer, 
in a iiori'/ngi- in win» ini|i:ii<l purchane-nioncy. it not «>ntitl«"t t< 
dower in thv whole value of the laud, hut only in the value -f the 
land after dedneting the amount of the mortgage debt.

|fViiii#i/o7/ v 1,’mial Vanailiaa Haul:. 10 Ur. 111. followed ; / 1 "u \ 
l.imlsaii. ’.'I Ur. 2lU; and Hubert sun v. Hubvrtsun. 2.1 Ur (Sit i-'m 
gui-lieil: Ifr I’ruskviy, III O.R. 207 : ami Hr Williams, 7 U.L.I*. 1 Atf. 
referied to; //• 1 nger. .1 II.W.N. .177. revi*rued on appeal.|

2. IhiwKK <5 1 11—ID — It lour ok wikk harki no imiwkr in mokii. v i mu

«iIVKX TO SM I RK IXPAID M’RCBASK-MONKY.
A wife who lint joined, to liar her dower, in a mortgage hy 1er Im­

ita ml which wa« not given to tern re unpaid pureh«*e iimney it 
entitled, -nhjeet to the light* of the niortgngiv. to dower in 11 • vln.li* 
value of the mortgaged land. (Per Meredith. (’..I., and Tiet/el. .1

1 Ihiaa v. ha vis, *>:t Ur. 207. and Liwlsay v. Linilsay, 21 Ur 21". 
referred to.]

Statement Motion by the administrator of the estate of Michael Auger, 
deceased, upon an originating notice under Con. Rule flits, for an 
order determining the rights as to dower of Sarah Auger, tin- 
widow of the deceased, in the lands devolving U|M>n his death.

The present appeal was taken hy some of the next of kin 
from the following decision of Middleton, J., also reported 1 
O W N. :I77.

Middleton. J. December 15, lfll 1. Middleton, J.:—The question arising 
upon this motion is, the basis upon which dower should be allowed 
to Sarah Auger, the widow of the deceased.

The late Michael Auger, who died on the 12th Max MNN 
on the 1st November, 1 HAH, purchased the lands in question for
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$3,000—$2,80() being secured by a vendor's lien and mortgage, 
in which his wife barred her dower. The deed and mortgage were 
practically contemporaneous transactions—the inference being 
that the deed was first delivered, as it contains a clause, “and the 
grantor releases to the grantee all his claims upon the said lands, 
excepting the said lien for unpaid purchase-money and the mort­
gage to be given therefor." The mortgage had been reduced to 
$1,700 before Auger's death; and, since his death, the lands have 
been sold for .$0,200, and the widow has joined the administrator 
in conveying; her rights being reserved for the opinion of the 
Court. The question is: has she a lib- interest in $1,750, a third 
of this price, or in $1,183,311, a third of thf* price less the mortgage?

Smith v. Xortov (1801), 7 U.C.L.J. O.S. 203, a decision of the 
Court of Error ami Appeal, determines that at common law the 
seisin of tin- husband was complete and the right to dower attached. 
Este», Vdistinguishes the case from a conveyance operating 
under the Statute of Uses, where the grantee to uses is a mere 
conduit to convey the estate to the person entitled, saying that, 
where the mortgage and deed are one transaction, ‘‘tin- person is 
by the deed fully and perfectly seised of the estate until by his 
own act (not tin- act of another) he parts with it by executing the 
mortgage.” The case then before tin* Court was an appeal from 
a common law Court, in an action of dower by the widow of the 
purchaser, who had not joined in the mortgage back to secure the 
purchase-money. It was intimated by some of the Judges that 
in equity the mortgagee might obtain relief.

In the next year a similar question arose in Heney v. Low 
I8ii2). V ( Ir. 205. There again the wife did not join in a mortgage 

to secure the balance of purchase-money. The purchaser sold 
the equity of redemption, and the original vendor, who still held 
the mortgage, obtained a reconveyance. On an action being 
brought, at law, for dower, a bill was filed in equity to restrain tin- 
action at law. The situation was complicated by the question of 
merger; but the question of the widow’s right to dower in equity 
under the circumstances is also satisfactorily disposed of. Kstcn, 
V.-C. (p. 209), says: “Supposing, however, the true effect of the 
agreement to be, that S. in equity retained his mortgage, rather 
than took it back, so that it is equitably paramount to the title 
of (lower, yet, undoubtedly, that title attached for every other pur­
pose, and as against every other person. It could have been en­
forced against Low’s heir. For every other purpose except to 
give priority to the mortgage the purchase-money must be con­
sidered paid, and the estate conveyed." Spragge, V.-C., after 
pointing out that the legal right to dower could not be denied, 
ami that the mortgagee would be protected in equity, says of the 
purchaser of the equity of redemption (p. 277): He “surely could 
have no equity to prevent the assertion of Mrs. Low’s legal title 
to dower. . . . She could claim her dower not against S., 
mortgagee, but against S., alienee of her husband; and I really

ONT.

n. c.

1912

111:

Middleton, T.

m
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do not sop upon what principle this Court could interpose, unie» 
in respect to the mortgage.”

This being the situation when the wife does not join in the 
mortgage to bar her dower, her joining is, under see. 10 of tIn- 
Dower Act, 1909, to have no greater effect than necessary to secun- 
the rights of the mortgagee.

Had the land been sold under this mortgage, see. 10 (2) of tin- 
Dower Act would have applied and governed the widow's rights 
in the surplus money; but, where the land passes to the adminis­
trator, the rights of the parties are still regulated by Robertson \. 
Robertson (1878), 25 (îr. 486, and Re Hague (1887), 14 O.R. 6iiu; 
and the wife, being a surety for her husband, has the right to east 
the burden of the mortgage primarily on his estate. Neither tin- 
husband, nor any one claiming under him, has any equity which 
can be set up against her legal right to dower, which sin lm< 
pledged as surety only for the husband’s debt.

So declare. Costs out of the estate.
Certain of the next of kin of Michael Auger appealed from tin- 

order of Middleton, J.

The appeal was allowed.

Argument D. Urquhart, for the appellants, argued that the respondent wa- 
entitled to dower based upon the proceeds of the side of the Inin!, 
after deducting the amount remaining due upon the mortgage 
at the time of the death of her husband, and not upon the total 
proceeds of the sale of the land. He referred to Campbell \. Rmjnl 
Canadian Bank 'ls7'2>. 19 Gr. 334; Pratt Bunnell 1891 21 
O.R. 1 ; Re Williams ( 1903), 7 O.L.R. 156; Norton v. Smilh i I still 
20 V.C.R. 213, at p. 217; Parke v. Riley (1866), 3 E. & A 2D; 
Re Hopkins, Barnes v. Hopkins (1879), 8 P.R. 160; (ieinnnll v. 
Xelliyan (1894), 26 O.R. 307, at pp. 313, 315; Strong v. D-ms 
(1850), 1 (îr. 443, at p. 445; 42 Viet. ch. 22, secs. 1, 2 (O r > 
Viet. ch. 25, sec. 3 (().)

./. ./, Maclennan, for the respondent, Sarah Auger, argued 
that the widow was entitled to dower based upon the total value 
of the property. He referred to Robertson v. Robertson, 25 ( ii 18H; 
Doan v. Davis (1876), 23 (îr. 207. The judgment below was 
right and should be affirmed.

Urquhart, in reply, referred to Cameron on Dower, p. 249, 
sec. 35.

Meredith, c.j. May 11, 1912. Mekedith, C.J.i—This is an appeal by certain 
of the next of kin of Michael Auger, the husband of the respondent, 
from an order of Middleton, J., dated the 15th December. 1911. 
declaring the respondent to be “entitled to dower in the full 
value of the lands of which he was seised at the time of his decease, 
payable out of the proceeds of the salt1 thereof now in the hands 
of the administrator, in priority to all other claims against tin- 
estate of the said Michael Auger.”

ONT.
nTc.

1012

ID:

Middleton, J.
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Auger owned at the time of his death the equity of redemption 
in the land as to which the question arises. The land was pur­
chased by him from Henry (Jooderham, and the conveyance to 
Auger bears date the 1st November, 1898. The purchase-price 
is stated to be S3,000; and one of the recitals in the conveyance is, 
that it had been agreed that $2,800 of this sum should remain a 
lien upon the land, to be collaterally secured by a mortgage of it.

The release clause, according to the statutory form, is altered 
to read as follows: “And the said grantor releases to the said gran­
tee all his claims upon the said lands, excepting the said lien for 
unpaid purchase-money and mortgage to be given therefor.”

The mortgage bears the same date, and the respondent joined 
in it to bar her dower.

The mortgage-money was reduced by payment to 81,700 in 
the lifetime of the mortgagor, and he died intestate on the 12th 
May, 1000. The land has been sold by his administrator for 
$5,250; and the question for decision is, whether the respondent’s 
dower is to be calculated on the proceeds of the sale of the land 
or only upon the proceeds after deducting the amount remaining 
due upon the mortgage at the time of the death of her husband.

Before any legislation on the subject, it had been held, in 
Campbell v. Royal Canadian Haul:, 10 (!r. 331, that where a wife 
joins with her husband to bar dower in mortgage to secure the 
purchase-money of mortgaged lands, and the husband dies, 
ami the mortgaged land is sold to satisfy the mortgage, she is 
entitled to (lower in the proceeds after satisfying the mortgage 
debt, but no more. The Chancellor (Spragge) delivering judg­
ment said that “by the sale the purchaser stands in the place of 
the heir, and occupies, as to the widow, the same relative position 
that the heir had done;” and that he thought “it must now be 
taken as settled that, as between the widow and creditors, she is 
dowable only in respect of the value of the land in excess of the 
incumbrance, i.e., of course, in a case where, as in this ease, she is 
bound by the incumbrance.”

These observations do not appear to be limited to cases in 
which, as in the one he was dealing with, the mortgage is for unpaid 
purchase-money, and it may be that he did not intend them to be 
to limited.

However, in the subsequent case of I)oan v. Davis, 23 (ir. 207, 
where the mortgage was not given to secure unpaid purchase- 
money, the same learned Judge held that the widow was entitled 
to dower out of the whole value of the mortgaged premises, and 
not only out of their value beyond the mortgage-debt.

Doan v. Davis was approved and followed by Proudfoot, 
V-C., in Lindsay v. Lindsay (1870), 23 (Jr. 210.

lu Robertson v. Robertson, 25 (Jr. 480, it was decided, as 
the head-note states, “that a woman is entitled to dower in lands 
on which she and her deceased husband had joined in creating

ONT.
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a mortgage to secure a debt of the husband; and that in ascer­
taining such dower the value of the whole estate is the basis of 
computation, not the amount of surplus after discharging the 
claim of the mortgagee.” That was the conclusion reached hv a 
majority of the full Court on the rehearing of an order pronounced 
by Proudfoot, V.-(\, a report of whose judgment is found in Re 
Robertson (1877), 24 (ir. 442.

The Vice-Chancellor there expressed his approval of the 
opinion of VanKoughnet, C., in Sheppard v. Slwppard (18(>7i. 
14 (Jr. 174, notwithstanding that the same learned Judge, in the 
later case of Thorpe v. Richards (1898), 15 (Jr. 403, had expressed 
a doubt whether he had not gone too far in the former case, in giving 
the wife the value of her dower in the entire estate, as against tin- 
creditors of her husband; and the learned Vice-Chancellor pointed 
out that it was not necessary in the later case to consider that 
question. The Vice-Chancellor also referred to two decisions of 
Muw.it. V.-C., White v. Bastedo 1869), 15 Gr. 546, and /■’ 
Dawbarn (1872), 19 ( Jr. 113, to the effect that “the widow was not 
entitled, as. against creditors, to the exoneration of the mortgaged 
estates from the mortgage out of either the personal estate or tin- 
other real estate left by her insolvent husband at the time of his 
death;” and distinguished these cases on the ground that there 
does not appear to have been any surplus from the mortgaged 
property after payment of the incumbrances.

Campbell v. Royal Canadian Bank, so far as it is a decision 
that, where a wife joins in a mortgage by her husband to secure 
unpaid purchase-money, she is not entitled to dower in the value 
of the land, but only on the value after deducting the mortgage- 
debt, was never questioned, and was referred to with approval 
by Proudfoot . V.-C., in Lindsay v. Lindsay, at p. 213, and again in 
Robertson v. Robertson, 25 (Jr. at p. 501, where he says: “Wherethe 
mortgage has been given for the purchase-money of the land, it is 
quite reasonable that the widow should only have (lower in the 
value of the land after deducting the amount of the mortgage, 
for that was the extent of the beneficial interest of the husband. 
That was the case in Campbell v. Royal Canadian Bank.''

I refer also to Re Croskcry (1888), 1(> O.K. 207, and Re Wilburns
7 Ü.L.R. 156.

In this state of t he decisions, 42 Viet. ch. 22 was enacted.
By its first section that Act provides:—
“ 1. No bar of dower contained in any mortgage, or other in­

strument intended to have the effect of a mortgage or other 
security, upon real estate, shall operate to bar such dower to any 
greater extent than shall be necessary to give full effect to tin- 
rights of the mortgagee or grantee under such instrument

And by sec. 2 it is provided:—
“2. In the event of a sale of the land comprised in any <urh 

mortgage or other instrument, under any power of sale contained
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therein or under any legal process, the wife of the mortgagor or 0NT 
grantor who shall have so barred her dower in such lands, shall be () 
entitled to dower in any surplus of the purchase-money arising 
from such sale, which may remain after satifaetion of the claim — 
of the mortgagee or grantee, to the same extent as she would have |(
been entitled to dower in the land from which such surplus pur- __
chase-money shall be derived had the same not been sold.” Mt- hii,. r.j.

It has been generally understood, I think, that what led to this 
legislation was the uncertainty as to the law as evidenced by the 
conflicting decisions, to some of which 1 have referred, and that 
the purpose of sec. 1 was to declare the law as it had been held to be 
in Campbell v. lioyal Canadian Hank, and Robertson v Robertson.
Section 2 was intended, as was said by Patterson, J.A., in Martin- 
dale v. Clarkson (1880), 0 A.It. 1, 0, to give the wife a new right 
in a case where she had joined in the mortgage, her husband 
having at the time the legal estate, and the land was subsequently 
sold under a power of sale in the mortgage or under legal process.
The nature of this new right was considered and explained by 
Ferguson, .)., in He Luckhardt (1808), 20 O.K. Ill, the present 
Chancellor agreeing with the opinion he there expressed.

The principle upon which the ( ’ourt of ( ’hancery proceeded be­
fore this statute was, that a wife who joined in a mortgage for the 
purpose of barring and barred her dower in the mortgaged lands, 
barred it only for the purpose of the security given to the mortgagee; 
and that is what, in substance, sub-sec. 1 provides; and it follows,
I think, that the widow’s rights under suIkscc. 1 are no greater 
than they had been decided to be in the view of the (’ourt of < ’hanc­
ery as to the effect of the bar of dower before the statute; and that 
was to have dower in the surplus calculated on the full value of 
the land, where the mortgage was to secure a debt of the husband, 
except where the debt was for unpaid purchase-money of the 
mortgaged land, and in that case calculated on the value in excess 
of the incumbrance.

By a later Act, 58 Viet. eh. 25, sec. 3, it was provided:
“3. In the event of the land, comprised in any mortgage or 

other instrument hereafter executed by which the mortgagor's 
v r dower, being sold under any power of sale contained
in the mortgage, or under any legal process, the wife shall be en­
titled to dower in any surplus of the purchase-money arising from 
such sale, which may remain after satisfaction of the claim of the 
mortgagee or grantee, to the same extent as she would have Ixs-n 
entitled to dower in the land had the same not been sold; and tin- 
amount to which she is entitled shall be calculated on the* basis 
of the amount realised from the sale of the land, and not u|>on the 
amount realised from the sale over and above the amount of tin- 
mortgage only. This section shall not apply where the mortgage 
is for the unpaid purchase-money of the land; and nothing in

6^8373
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this section contained shall be construed to affect, by implication 
or otherwise, any question in the case of mortgages heretofore 
executed.”

Except for the provision as to the basis for calculating the 
amount to which the wife is to be entitled for her dower, this 
section does not differ in substance from sec. 2 of the Act of lS7!t.

While sec. 3 applies only to cases in which the mortgaged land 
has been sold under a power of sale in the mortgage or under 
legal process, it, like sec. 2 of the earlier Act, provides that the 
wife is to be entitled to dower in the surplus to the same e xtent 
as she would have been entitled to dower in the land had it not 
been sold; and in the provision as to the basis for calculating the 
amount to which the wife is to be entitled, the Legislature in­
dicates, I think, that the draftsman was under the impression 
that that would have been the measure of the wife's rights if the 
land had not been sold.

If the order appealed from is right, as sec. 3 is confined to 
cases in which tin* land is sold under power of sale in the mortgage 
or under legal process, it would follow that in other cases a differ­
ent rule would be applicable, and in them the widow’s dower would 
be calculated on tin? basis of the value of the land irrespective of 
whether or not the mortgage was given to secure purchase-money. 
I can see no reason for such a distinction, and this affords, I think 
an additional reason for construing sec. 1 of the Act of 187!) as I. 
have construed it.

I am, for these reasons, unable to agree with the opinion of my 
brother Middleton, and am of opinion that the appeal should he 
allowed, and that there should be substituted for the declaration 
which he made, a declaration that the respondent is entitled to 
dower in the purchase-money of the mortgaged land, after deduct­
ing from it the amount which remained owing on the mortgage 
at the time of her husband’s ; and there should be no order 
as to the costs of the appeal or the costs of the proceedings before 
my brother Middleton.

Tkktzel, J.:—I agree.

Kelly, J.:—I agree in the result.Kelly, J.

A ppt'iil allowed.

3
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SNAIR v. HUME. N.S.

\»"i Scotia Supreme Court, Sir Charlnt Tuiruxlinul. C.J.. ami Meagher, S. C.
ami KuhhcII. JJ. March 12, 1912. jjjp

1. K'Iih nu: i 3 11 K 2—34*11—Hocxiiarifh—Barx ami ffx<k ah i.ixk—■
1 H H IC rn IM F HANK HTKII*—AliKKKMKXT TO FIX—< NlTCATlOX FUR 
THIRTY YKAKH—TlTI.K IIY POHHKHHION.

\\ livre. in h ilÎ4|nilv h 4 tu tliv pru|M'r 1m ni min vy Iwl wwn two farm*.
Imth owner* claim a strip lying lietween tIhmii. ami it ap|M*ar* finit a 
feiiee. whit'li lins Im'i'ii standing fur *ome .*10 years, a ml «as built by 
lia* «lefemlant. throws the disputvil strip «m the plaintiff's side, and 
that fhe defendant’s Imrn furnis part of and i* in line with the fence, 
though lie sav* that lie did not know the true hmimlnry when he Imilt 
the fence and ham. and a road has Ims-ii made upon the strip hy the 
plaintiir. who has had such use and occupation as is possible in the 
msi* of siirh land, and the defend mt has repeatedly attempted to pur 
'•hase tin* strip from the plaintiff, and there is évidents» tending to 
»hew an agreement by the defendant to tlx as the iMtiimlary the line 
contended for by the plaintiff, the pro|ier conclusion is that the 
plaintiff has established title by possession to the strip in dispute.

Appeal from tin» following judgment of Drysdale, J., in statement 
favour of defendant in tin action claiming damages for trespass 
to lands.

Drysdai.e. J. I am at a disadvantage in taking up this ease, nowuie. j. 
inasmuch as the evidence was all taken ami heard before Mr. Jus- 
tice Longlvy, and since that learned Judge’s illness. I have had 
the benefit of an argument on the extended notes only without 
Inuring any of the witnesses.

The claim is in trespass and arises hy reason of defendant 
using a road adjoining his barn for the purposes of hauling 
stuff to and from the seashore. Both parties claim through a 
common grantor, and laitli assert title to the locus.

The plaintiff, so far as I can see, has not made any effort to 
establish the hounds of the property comprise! in his deed, hut 
has confined himself to general evidence of occupation of his lot, 
ami asserts over 20 years’ actual occupation of a Held right up 
to n fence erected hy defendant from the latter’s lmrn to the 
main road and from the ham to the shore or shore road. The 
piece in dispute is a road used hy defendant outside of this 
fence, and running next to it. and which defendant alleges was 
built by him on his own land next the fence for the purposes of 
his own user in connection with his own land.

I am of opinion that plaintiff has failed to establish that the 
«trip in question is included within the boundaries mentioned 
in his deed, and this leaves his right of action to depend on the 
question of possession. I think the plaintiff has failed to estab­
lish that exclusive possession that is necessary to give him title 
to the strip in dispute. The defendant built, or if he did not 
originally wholly build the road, has certainly kept it up and 
used it for many years and has been asserting his right thereto, 
and at the time of this action was openly using the strip as a
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road and more in the occupation thereof than plaintiff was. ml
1 cannot conclude that plaintiff has a right to recover in trespass

1012 against the defendant on the question of possession.

SXA.K Whether the strip is included in defendant's deed dcp. mis 
on properly locating the hounds of the different conveyances.

111 MK. The necessary monuments to locate the plaintiff’s lands as

' described in his conveyances are not, I think, shewn, and it is 
not at all clear that defendant has sufficiently established the 
starting point of the description in his deed to enable me to say 
that defendant's conveyances cover the locus. The plaintiff, 
however, 1 think, fails both on the question of title and posses- 
sion. It was argued before me that defendant was precluded from 
asserting that his western line was other than the fence running 
each way from his barn by reason of a survey leading to an 
agreement with the lluhleys respecting the line between the 
Huhleys and defendant’s barn, and by reason of the agrecimut 
made with the lluhleys. This survey and agreement involved 
defendant’s south line, and not the side line in dispute, ami 1 
do not think that anything that took place in connection with 
that survey, or anything shewn on the plan annexed to that 
agreement, precludes defendant as against the plaintiff from 
insisting on his right to his full complement of land on liis west 
side line. That agreement is a thing between others, and 1 do 
not think, even if defendant’s west side line is shewn on the 
plan attached to the Ilubley agreement as a line in the place 
where plaintiff claims it ought to he, this fact can or ought to 
preclude defendant as against plaintiff from having defined the 
true line between the parties herein—perhaps the agreement was 
only intended to he used as an admission by defendant as to 
the location of his side line at that time. This, I think, is the 
most that can be said about it, hut in view of defendant’s open 
assertion of his right to the road both before and since that time, 
and of his user thereof, I do not think as an admission to the 
lluhleys it can affect the situation. On looking at the agree­
ment attached to the plan, 1 doubt if it can he said to be an 
admission as to a location of the side line.

On the whole evidmeo, 1 am of opinion plaintiff fails in the 
action, and that the same should he dismissed with costs.

The appeal was allowed.
11. MiMmIi, K.C., for appellant.
IV. /•'. O'Connor, K.C., for respondent.

■'irj-hnrlee ^ Silt ClIAKI.fô ToWNSlIEND, C.J. :—Tills CMC WB8 tried before 
Longley, J., hut in consequence of his illness before giving jtiilg- 
ment, it was referred to Drysdale, J., who found on tie **vi- 
dence in favour of defendant. From his decision this appeal has



5 D.L.R.I Sx AIR V. Ur ME. «'.89

lu***ii taken. The dispute is simply as to the correct location of 
tin- boundary line between the lands of plaintiff and defendant. 
There is no question as to the title, as both trace it to the same 
original source. James ('. Houtilier. He conveyed plaintiff's lot 
to Rachel Holliday by deed dated July lOtli, 18.').'). and by the 
description of the lot she is “bounded on land owned by Samuel 
Houtilier** on one side. This is the boundary in The
defendant’s title begins with a deed dated 1st .........mber. 1S.V2.
from James (’. Houtilier to Samuel Houtilier with the following 
description :—

I Si-ginning ut the south side of the mad leading from Halifax to 
Chester hounding or butting land of Alexander Ifubley. to go the 
same courue or line south-west three ehains, and twenty-live links to 
a stone wall; thence to go north by west six chains; tin-nee north-west 
two chains to a cross road that govs or leads to tin- Halifax u.n.d 
Chester road (which the aforesaid .Fames C. Houtilier is to have and 
i" hold, and doth reserve, etc.) ; frain thence to go north-west by west 
four chains and fifty links; from tln-nce north-east live chains and 
twenty-five links to the Halifax and Chester road; thence to follow 
the same to the place of beginning.

This description includes two lots divided by this reserved 
road. One called the “homestead lot. now owned by the de­
fendant adjoining plaintiff’s land, ami the other called the 
-Patch.’*

Samuel Houtilier died intestate leaving a son Tristram, a 
daughter Alice, defendant s wife, and his widow Rachel. The 
son conveyed his interest in these two lots by separate descrip­
tions to his mother Rachel, who in turn conveyed to the defend­
ant the homestead lot. The land is described in his deed as 
follows :—

Homestead lot Ix-ginuing at a rock marked X or a cross by the north 
cast angle of laud noxv iM-longing to John Moran; thence to run 
north-cast until it comes to the Halifax and Chester road; thence 
hv Miiil road until it comes to land of James Huldey; thence south 
west until it comes to or butts said John Moran's projM-rty at the 
north-west angle, or hound by the shore; thenev by said Moran's line 
or land south-east by cist to the place of hegiiining.

Between the homestead lot, ami plaintiff’s land running 
from the shore to the Chester road, there is n sumll strip of 
land on which n road has been made, or partially made, about 
twenty four feet in width, which is the subject of this litigation. 
It 1ms liven proved—in fact it is not disputed—that a fence has 
i*en there for the last twenty-five to thirty years, which fence 
throws the d territory on plaintif! ’s side. This fence leads
up to the defendant’s ham, which barn is a part of it, and in line 
with it the whole distance. As has already been said this fence has 
Iwn there for a period of long over twenty years, ami as the de­
fendant states, was built, as well as the barn, by himself. This 
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foet. a very strong and convincing piece of evidence to my miml. 
is sought to lie explained by defendant by saving that when ||. 
put it there he did not know where the true boundary line was, 
and that he was not then the owner of the property. Whether 
owner or not, he then lived with his mother-in-law using the 
land. There is contradictory evidence as to who constructed 
the road in question such as it is.

The weight of the evidence clearly preponderates in plain­
tiff’s favour that it was constructed by those through whom In- 
claims. Moreover the evidence as to use and occupation such 
as could be made of the description of land—is very strong 
indeed, and unless we are to discard as unworthy of belief tin- 
testimony of Caleb Ilubley, Wilbur llubley, David Colp. ;iml 
John 0. Colp, men who resided in the neighbourhood most of 
their lives, and were well acquainted with the land, and tin- 
various occupants, it seems to me to be impossible to come to any 
other conclusion than that the plaintiff has acquired the title by 
possession, even if not covered by his deed. 1 know of no reason 
why we should discredit these witnesses, and if not discredited 
the conclusion is inevitable.

1 am. however, by no means satisfied that defendant's deed 
covers the locus. While it is true Rachel’s deed to him makes 
his south-western boundary four chains and fifty links, and to 
give him that distance it would be necessary to include the road 
or strip in dispute, it by no means follows that Rachel luid 
any title or right to the strip to convey the same to him. At 
that time, 1898, the plaintiff's predectssors were in possession 
under Samuel Boutilier’s conveyance to Rachel in 18.V>. The 
fence and the* barn were there, and all the indicia to indicate 
that the strip in question belonged to plaintiff. Then there is 
strong evidence to the effect that defendant’s south-west bound­
ary was acknowledged to be point “ D” on the plan which it 
had in common with Moran’s north-west angle, and that aniilv 
corresponds with the fence where it is. and has been situated 
for so many years.

It may be and probably is the case that defendant is short 
of the quantity of land in his deed by the width of this strip 
or road, but that fact can confer no right to make it up by en­
croaching on plaintiff’s land. It is rather attributable to tic- 
fact that defendant’s grantor attempted to convey land to which 
she had no title.

Then there are the repeated admissions of defendant, which 
carry great weight, in wanting to purchase this very land, and 
again in getting permission of the plaintiff and his predecessors 
to pile his wood there. It is true he denies that he did so. hut 
Mr. Starrst says :—
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When we rame to the fence (that is the existing fence where the 
liarn was situated ) Hume ha<l not his distance according to the deed, 
and I saw trouble brewing. I said the land was not worth anything 
and I tried to bind them; I asked them if they would sign an agn-e 
ment, and I drew up the agreement, and they signed it. and I drew 
the plan, and sent it to the man they told me to send it to. This 
plan shews the western boundary of Hume’s land to Is- the fence run­
ning up by the barn—that is to say. tin- line marked 47 north, SO east 
is along the line of this fence. I suppose it was signed by Hume ; In- 
agreed to sign it; he signed it in my book, and it was afterwards 
registered in the registry of deeds.

N.S.

s. r.
1912

III Ml

sir f*liarli'« 
Tiiwnsluwl. <\ I.

This evidence is corroborated by other witnesses, and is not 
contradicted by the defendant, although he makes some effort to 
explain his position, but in my view in no way to affect its 
importance.

Then there is this piece of evidence by Starrat which is very 
important—the balance of the testimony is “against him.” 
Having regard to the whole evidence, the surrounding circum­
stances, especially the location of the fence and barn standing 
for so many years in the same place un d placing the
road or strip of land in plaintiff's field, I come to the conclu­
sion plaintiff has satisfactorily established a good title to the 
land in question, and is entitled to recover in this action.

The appeal should be allowed with costs and costs of trial 
below.

Meagher, J., announced that he bad reached the same eon- Meagher, j. 
elusion but on different grounds.

Ri ssell, J. :—I agree with the learned Chief Justice that the Ji
appeal should be allowed. I think it is very significant that the 
defendant placed his barn according to the line as claimed by 
the plaintiff. Assuming the possibility that he placed it several 
feet away from bis boundary, that is inside of his boundary, 
because of the swampy nature of the land between the barn and 
the boundary, this would not satisfactorily account for bis run­
ning his fence to the road on one side and towards the shore on 
the other side of the barn on the same line. It is unreasonable 
to suppose that he would have a road belonging to his property 
and wholly fenced out from bis property. He must have been 
assuming that the fence was the line of his ownership.

Possibly the plaintiff's occupation would not be so exclusive 
as to give him the land on which the road runs if he depended 
on ‘ hi alone, though it is v ry difficult to draw any
line at which his occupation ceased, if we believe that lie and bis 
relatives built the road and that the defendant bad nothing to 
do with the building of it, which 1 incline to think is the weight 
of the evidence.

C7D

16335168



Dominion Law Reports. 15 D.L.R.tf»2

N.S.

N. 0.
1912

Hume.

But I should not feel clear enough about the matter to differ 
from the learned trial Judge if the case depended on this point. 
I think the evidence as to what took place on the survey is 
very strong. It seems to have been present to the minds of all 
the parties that the line between Hubley and defendant was but 
a continuation of the line between plaintiff and defendant. Do 
fendant admits that he asked plaintiff to be present when this 
line was run and he gives the reason : “It was because he wanted 
him to see the line run between him (that is the defendant) and 
the Ilubleys.” I think it is not going too far to say that on that 
occasion, he and plaintiff were agreeing to the line so determined 
as the line between themselves. 1 mean, of course, that they were 
agreeing to this point, thus fixed and settled as the starting 
point of the line bounding the defendant’s property, and this 
is the line of the fence up to which the plaintiff is claiming.

They were all then present for the purpose of ascertaining 
this point and plaintiff who was brought there by the defend­
ant. or rather sent for by the defendant, had no other reason for 
being there than that of settling the line between himself and 
the defendant, although, primarily, of course the purpose of 
the survey was to settle the line between Hubley and the de­
fendant.

The interpretation of the deed presents a difficult question. 
If the view I have taken of the evidence is correct it is not 
necessary to interpret the deed.

The difficulty is as to the meaning of the words descriptive 
of the course running from the end of the second fence, “thence 
northwest two chains to a cross road that goes or leads to the 
Halifax and Chester road which the aforesaid (grantor) is to 
have and to hold and doth reserve for himself his heirs, execu­
tors and assigns forever ; from thence to go northwest four 
chains and fifty links, etc.” The question is whether these 
four chains and fifty links arc to be measured from the end of 
the preceding course, or from the northwestern side of the road 
so reserved.

I think that if it had been intended to run this distance from 
the farther side of the road the draughtsman would have felt it 
necessary to state the width of the road. But irrespectively of 
this difficulty it seems to me to be the natural reading of the 
description to understand this third or fourth course, whichever 
it may be considered, as beginning at the end of the preceding 
course, and not at the opposite side of the road reserved. If the 
deed is read in this way it carries the defendant’s land only to 
the fence and the line of the barn as plaintiff claims, and that I 
think is the proper way to read it.

Appeal allowed.
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HALLVORSON v. BOWES. MAN.

Manitoba Com t of Appeal, lloiccll, VJ.MItiehanln, Perdue, anil C. A.
Cameron, 4. June 10. 1912. 1912

1. I’abtnkrhiiii* (g I—3)—What vonntitvtkh—Faim kk to iibixii in any )n
CAPITAL—AllHKXCK Ofr' WRITTEN CONTRACT—DIVISION OK OPINION.

The relationship of muster and servant only was shewn and no part­
nership was estuhiishvil lietween the parties, in an net ion for an aeeoiint 
ini' of a partnership elaitned to have lieen entered into by the plaintitr 
and the defendant, where the plaintiff alleged that it was verball> 
agreed (1) that lie should contribute a certain amount of money and 
tiie defendant a much larger sum and that each could draw a specified 
amount on account of his share of the profits and failed to state that 
any of these things were done except that he. the plaintiff, received 
• ut of the business a sum for five months equal to the amount stipu 
luted to lie drawn out of the profits under the agreement, and his own 
evidence shewed that he afterwards drew up an agreement in writing 
in the terms he desired it to lie signed by him and the defendant, in 
which it was stated that he was to contribute, not the sum in cash 
mentioned in the written agreement, but only half thereof and a note 
for the balance to Is* paid out of bis earnings from the business; (21 
th it his salary was to l«* a certain sum |s*r month which was equiva­
lent to the sum drawn by him as aforesaid; (:iI that each party “was
I i draw a salary of------." but whether on account or exclusive of profits
was not shewn : ( 4 i that the parties agreed “to produce satisfactory 
agreement drawn up in legal form upon the . . fplaintiff] producing 
«iich cheque with note to lie signed as agreed." and the testimony given 
by the plaintiff himself shewed that after the verbal ngnvnient was 
entered into and before he drew up the formal agreement aforesaid, be 
refused, when be arrived at the city where the business was to lie 
carried on, though he went to work in the business, to surrender the 
en «h and note unless a contract in writing was drawn up.

Aiteal from decision of Robson, .1.. on tin* trial of the action Statement 
for an account of an alleged partnership. By the judgment 
appealed from the action for an account was dismissed on a 
finding by the Court that there was no partnership, hut a refer­
ence was directed to ascertain what the plaintiff should receive 
for his services.

The appeal was dismissed on an eiptal division of opinion 
in the Court of Appeal hut without costs.

Messrs. R. M. Drnnistoun, KA\ and If. Lneki, for plain­
tiff.

A’. ./. </. Me A rlli nr, for defendant.

IIowki.l, C.J.M., concurred with Cameron, J.A. how.ii, <\j.m.

Richards, J.A. :—The question in this ease is one merely of BM»rd*. j.a. 
fact, ns I see it. The evidence, I think, shews that the plaintiff 
and defendant did actually, while in Milwaukee, and before 
coming to Winnipeg, enter into an agreement of partnership, 
and that they would, in fact, have then had its terms put in 
writing, hut that the witness Lesser persuaded them that, as 
the partnership was to he carried on in Manitoba, it would he 
better to have the writing drawn in Manitoba.

0974
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Tin* terms of tin* | hi rt Horn hip were. it* I understand tin* ivi 
donee. that tin- capital of the partnership shouhl he the 1 • >t «1 
sum that the business should, after it had become established, 
or become a failure, be found to bave then cost, and that, it h 
success.*the plaintiff's interest in the business and its pro- 
tits (if any) should, as against the defendants, be the proportion 
that if* 1.ÔIHI should be found to bear to the balance remaining «•! 
the nliove total sum, after deducting $1.fit Ml therefrom.

Though the above proportions were in fact unknown when 
the agreement was made, they were capable of being definite!) 
ascertained after the business had become established or a ’ iil 
lire, so that the agreement does not seem incomplete hveaus- of 
uncertainty as to the individual interests of the partners

If the business had been a failure, then I think the term* 
agreed on would have made the plaintiff, as between him and tin- 
defendant. liable to contribute towards the loss in the proper 
tion that $1,51 HI Imre to the balance of the total sum put into 
the venture, after deducting $1 .fitMl from that total.

The actions of both parties shew, in my opinion, that they 
fully understood the terms to be as above. They earn- to 
Winnipeg in pursuance of their verbal agreement, and started 
the business. Kxeept as to the payment in of his cash 
contribution and the giving of his note, the plaintiff di-i. 
in the carrying on of the business, exactly what it had Im-ti 
agreed in Milwaukee that he, as a partner, should do. It is not 
pretended that the plaintilT went into it under any contract of 
hiring, or agreement to Is* paid merely for his services.

It is true that the plaintiff did not put in the $7fiti that In- 
agreed to put in in cash, or give the note for $700. that In- was 
to give. But the defendant's refusal, or delay, to enter intn 
written terms, as had lieen agreed lietweeli them, really. I 
think, caused the plaintiff's delay so to do. In any event, lie 
could, in the taking of accounts, lie charged with those >iiins. 
with interest.

There are several circumstances any one of which, taken 
singly and without reference to the other matters in evidence, 
would In- strong evidence for, or against, the plaintiff's eonteii 
tion. But the evidence as a whole, and particularly the |M-ti 
tion for incorporation which the defendant caused to > - pre­
pared. seems to point to the defendant having reeogni/ I. anil 
Is-en prepared to admit, the plaintiff's claim that lie was. in l.n-t. 
a partner in the business.

I would revenu- the finding of the learned trial Judge, and 
declare the existence of the partnership. As that findinir. law 
ever, stands, because of this Court being evenly divided, as In 
allowing, or dismissing, the appeal, it is not necessary here to 
go into the working out of the judgment that I think should lie 
pronounced.
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Pkrdve, J.A.: Thv evidence clearly shews that the dcfen- MAN. 
ilaut offered thv plaintitV in Milwmikw a partn«‘i*sliip in thv n a.
busitu*ss, thv dvfvmlant contemplât»*»! commencing in Winni|ivg, jni2
undvr thv namv of “Thv Bowvh Dairy Lunch.” This ofTvr was -----
avvvptvd by thv plaintilT. Ilv gavv up a situation in which liv 
was varning •+1 *m» a month ami had the promise of ♦ ll!5 a Uowkh. 
month if liv would remain, came to Winnipeg ahout thv end of ,• a 
January. 1!M1. helped to organize ami open tile business and 
gavv all his time to it until 7th July, 1911. The terms of the 
intended partnership, as arranged in Milwaukee, are proved by 
the plaintiff and by Lesser, who was present at the interview 
between the parties when tlu* terms were agreed on. Lesser's 
evidence as to the agreement shews that llallvorson was to have 
a ♦ 1.500 share in tin* business and was to participate in the 
protits in the proportion which ♦1,500 would War to tin» balance 
of the cost of establishing the business. It was expected this 
cost would he )|U>,tMNt or ♦7,000, hut not over ♦9,000. Of the 
♦1.500, llallvorson was to pay #750 in cash and give his note 
for ♦750. Bowes was to supply the rest of the capital. Lesser 
advised the parties not to put the agreement in writing while 
in Milwaukee, for fear it might not comply with the laws of 
Manitoba, ami to wait until they got to Winnipeg where the 
formal agreement could W made.

Tin* defendant corroborates the evidence of the agreement 
niad« in Milwaukee, lie says: “I told him if lie wanted to go 
in with me I would give him ♦1.500 interest for ♦750 and give 
me a note for ♦750 and let tin* business pay the other ♦750 and 
lie said it was all right.” It was further arranged that tin* 
plaintiff was to draw ^75 a month and the defendant ♦150 a 
month on account of profits.

In accordance with the above arrangement tin* plaintiff gave 
lip his situation ami came to Winnipeg, arriving here alsmt the 
end <if January. He immediately set to work to help the defen­
dant get the husitmss of tin- Bowes Dairy Lunch organized and 
pul in operation. From tin1 time In* arrived until 7th July, 
the plaintiff appi-ars to have given all his attention t<i the busi­
ness The lunch room appears to have Wen kept open all night 
and the plaintiff took cliarg»* of it from 7.00 o'clock in the even- 
mg until 7.00 o’clock in the morning, lie slates that up to 1st 
June lie work»1»! fifteen to «•iglit»‘en hours a day.

When tin* plaintiff arrived in Winnipeg lie had with him 
his $750. Tin* defendant asked him for the money intending 
to put it in his own private account. The plaintiff objected to 
this until their agreement was put in writing. The defendant 
*fli«l: ‘‘All right, we will tix it up in tin- next day or two.”
Although spoken to on several occasions hv the plaintiff and 
urged to have the partnership articles drawn up and signed.
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MAN. the defendant evaded this and no written articles were sigm-.l
0. a. *n t*l<' meantime the plaintiff retained the $750, in cash anil
1912 never gave a note. The evidenee shews that the plaintiff's s.-r- 
— vices were the main thing the defendant desired to secure, ami 

AMAoKMox fh(lRV xvere given in the fullest manner. Defendant admits h. 
Bowks. «lid not require the plaintiff’s $750. It is easy to surmise why

rerdürj.A. ,,H‘ «•«'fendant kept putting the plaintiff off after the busim-s*
was started, and refusing to sign any partnership agreement 
The business from the very outset proved to he a phenom. mil 
success. The receipts were $H0 at the first meal and the daily 
receipts went as high as $527. The defendant evidently - mi 
sidered the business so valuable that he determined to exclude 
the plaintiff, if he could, from any interest in it. This is Re­
view I take of his conduct as disclosed in the evidence.

Un one occasion the defendant told the plaintiff that lie. the 
plaintiff, was making from 150 to 200 per cent, on his mmi \ 
As further proof of the fact that the parties were working to- 
gether as partners it was shewn that the defendant introduced 
the plaintiff to the hank manager and to another person as his 
partner. In dune a petition for incorporation of the business 
under the Joint Stock Companies Act was prepared at tin- in­
stance of the defendant and was signed by both him and the 
plaintiff. The petition shews on its face that the capital stork 
was to he $10,000 of which the plaintiff was to have $ 1.5(H) m,d 
this was declared paid by the plaintiff by his “transfer of in­
terest of assets and good-will of Bowes Dairy Lunch. Winni­
peg.” The defendant changed the amount of the proposed 
capital from ten thousand, as at first agreed, to thirteen thou­
sand dollars, giving an additional three thousand dollars to |:ix 
wife. The plaintiff ujid he had a disagreement, in reality over 
another matter, and the plaintiff left.

The learned trial Judge has found that the parties Ih-.uiiic 
of one mind in Milwaukee, that a partnership should he formed, 
hut that the intention was that a formal writing setting out the 
terms should lie made. lie takes the view that in the absence 
of the “intended formal agreement and no contribution of 
capital, as was essential.” there was no concluded contract In- 
tween the parties.

Now, “partnership” is defined by section 4 of the Partner­
ship Act as “the relation which subsists between persons car­
rying on a business in common, with a view of profit.” The 
comment by the authors of Lindlcy on Partnership, upon thin 
definition is: “It is not always easy to determine whether mi 
agreement amounts to a contract of partnership or only to an 
agreement for a future partnership. If the parties to tin agree­
ment have ls-gun to carry on business, although prematurely, 
they will Ik* partners”; Lindley on Partnership, 7th ed.. pp. 
15, 16.



15 DLR 5 D.L.R. | Hallvorson v. Bowes.

were signed 
in (Nish and 

da inti IT *s scr­
ip secure, and 
nt admits lie 
surmise why 
the business 

p agreement 
i phenomenal 
uni tile 
vidently con­
'd to exclude 

This is the

f that he. the 
n his money
* working to­
it introduced 
person as his
the business 

ed at tin- m 
him and the 
capital stock 
•e $1.01111 and 
a ns 1er of in 
invli. Wiiini- 
the proposed 
hirteen thou- 
loi la rs to his 
reality over

irties became 
Id lie formed, 
ttlllg out the 
i the .i 
itribiit ion of 
contract lie-

the Partner- 
persons ear- 

>rofit." The 
ip. upon this
* whether an 
r only to an 
to the agree- 
prematurely,
7th ed., pp.

Gb7

Where there has been a part performance by the parties 
actually engaging in business together with a view to profit, 
this in itself constitutes a partnership. This is the case al­
though the parties contemplate signing a formal partnership 
deed and never sign it: Sytrs v. Sg<rs, 1 A.C. 174. The ques­
tion in such a case is not, when was the agreement executed ? 
hut rather this, when did the partners commence to carry on 
business on their joint account 1 See Lindley on Partnership, 
7th ed. p. 7-tl, and Batthy v. Lewis, 1 M. &, (}. 155. The latter 
case shews that where parties acted as partners but the partner­
ship deed was not executed until afterwards, they were to be 
regarded as partners from the time when they acted together 
as such.

In En giant l v. Curling, K Beav. 12ÎI, three persons agreed to 
lieeome partners and signed, in initials, a draft agreement for 
a partnership. A deed was prepared to carry into effect the 
terms of the agreement, which underwent some alterations, but 
was never executed. The parties, however, commenced to carry 
on the business together. A decree for specific performance of 
the partnership was granted. Lord Langdalc, M.R., said :—

With reqieet to u partnership agreement, it is to lie observed, that all 
parties being competent to act as they please, they may put an end 
to or vary it at any moment; a partnership agreement is therefore open 
to variation from day to day, and the terms of such variations may 
not only lie evidenced by writing hut also by the conduct of the parties 
in relation to the agreement and to the mode of conducting their 
business. Partners, if they please, may. in the course of the part­
nership daily come to a new arrangement, for the purpose of having 
some addition or alteration in the terms on which they carry on 
business, provided those additions or alterations be made with the 
un minions concurrence of all the partners.
In that case, it being uncertain what were the actual terms 

of the partnership, a reference was directed to the Master to 
ascertain what these items were and to settle a deed of part­
nership in accordance with them. See also Partnership Act 
(Man.) section 22.

In the present ease it lias been shewn that the terms of the 
partnership were agreed upon in Milwaukee, that the plaintiff 
came to Winnipeg in pursuance of that agreement and that the 
parties did actually commence business and work together with 
a view to profit. The plaintiff was either a partner of the de­
fendant or was simply the hired servant of the hitter. It is 
impossible to believe that the plaintiff left his home, gave up 
his situation in Milwaukee where be could earn $125 a month 
and come to Winnipeg in order to work fifteen hours a day for 
tin* defendant at $75 a month. The trial Judge very properly 
disbelieved the defendant’s evidence as to a hiring and directed 
that plaintiff should be paid for bis services on a quantum mt ruit.

MAN.

C. A.
1912

Mai ivors» in
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MAN.

C. A. 
191*2

Hallvorsox

Perdue. J.A.

Cameron. J.A.

This necessarily implied that the relationship of master and set 
vaut subsisted between the parties, a conclusion which, in my 
opinion, is not warranted by the facts.

With deference, I do not agree with the finding of the h-arii 
ed trial Judge that the payment of the $750, by the plaint ill" was 
essential to the formation of the partnership. If the parties 
commenced to do business in common with a view to profits, as 
I think the evidence clearly establishes, the failure of the plain 
tiff to contribute the capital agreed to he contributed by Inn 
did not cause him to cease being a partner. He was chargeable 
with the capital he should have contributed and liable to pay 
interest on it, hut lie was, nevertheless, a partner: Partnership 
Act (Man.) section 27 (r) and section 47; Vnmiuff v.
4 Hast 20; So well v. Xowrll, 7 Kq. 538.

It appears to me that the evidence in this ease leads to one 
conclusion, that the plaintiff and defendant were partners aï 
will in tin* business from tin* time they commenced to work to- 
gether until the plaintiff left. The terms were those agreed 
upon in Milwaukee. The plaintiff had a $1,500 interest in a 
business whose capital was not to exceed $9,000. The plaintiff 
did not pay in his $750 in cash and give his note, hut delay in 
doing this was permitted by a mutual agreement that when tin- 
formal articles were prepared and signed the money and not»* 
would he given. The plaintiff’s share for the assets and profit* 
should, therefore, be charged with the $1,500 he agreed to con­
tribute as capital and interest on that sum at the legal nil' 
Any sum advanced to the business by the defendant in excess 
of the portion of the capital he was to advance should he repaid 
to him out of the assets with interest at the legal rate. In other 
respects the usual judgment should be pronounced to wind up 
the partnership and distribute the assets, unless the parties 
agree on the amount to be paid to the plaintiff.

I think the defendant should pay to the plaintiff the costs 
in the Court of King’s Bench up to and including the trial and 
also the costs of this appeal. The costs of the reference to the 
Master should he reserved to be dealt with by the presiding 
Judge at the hearing on further directions.

Cameron, J.A. ;—This action is brought to take the account* 
of a partnership lie tween the plaintiff and defendant as restaur­
ant keepers, which partnership the statement of claim allege- 
“was undertaken on the 23rd day of January, 1911. and con­
tinued until Friday, the 7th day of July, 1911, when the same 
was terminated.” It is further alleged that it was agreed that 
the plaintiff should contribute $1,500 to the capital, and tl- 
defendant $0.500 and that each of the partners could witlidv 
$75 per month on account of his share of the profits It is n* ’ 
alleged, however, that these things were done except t *' '
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stated that the plaintiff received $75 a month for five months. MAN. 
The statement of defence denies these allegations and says that q a 
whatever negotiations took place between the parties were never iovj 
consummated. ^ liW \

The learned trial .Judge dismissed the plaintiff’s claim for , 
an account, but pursuant to an amendment at the trial, directed Howkh.
a reference to the Master to ascertain the proper sum payable c»imron. j.a. 
to the plaintiff for his services.

The contract alleged in the pleadings is certainly not that 
set up bv the plaintiff in his evidence. The plaintiff’ was on his 
evidence to contribute not $l,f»00, hut $700 and a note for $75o, 
which was to Ik* paid out of his earnings from the business. The 
defendant's contribution was to the amount it cost to establish 
the business in Winnipeg. The plaintiff says (p. 14) : “To erect 
it he said it would cost something like six or seven thousand 
dollars, but we didn’t think it would run over nine thousand 
dollars, hut we thought there might be a possibility of it run­
ning to nine thousand dollars.” There is nothing in his evi­
dence about the $(>,000. which the defendant was to contribute, 
according to the statement of claim, nor is there anything in 
his examination in chief with reference to the $70 to be paid to 
each of the partners monthly on account of profits. On cross- 
examination he states that he (the plaintiff) was to draw $7f> a 
month and the defendant $150, but whether this was to be on 
account of profits or exclusive of profits dims not appear.

Nowhere in the plaintiff’s evidence do I find any statement 
that the amount expended by defendant in establishing the busi­
ness had been ascertained as a basis for the partnership agree­
ment. lie says Bowes told him it amounted to about $13,000. 
hut this was for the purposes of the proposed incorporation to 
which the plaintiff says he never really acceded, though he 
signed the petition for incorporation. There was no time fixed 
during which the partnership should continue, nor any definite 
time when it should commence, except that the plaintiffs says it 
was to begin as soon as he came to Winnipeg (p. 30).

According to the plaintiff the question of a written agree­
ment was brought up at Milwaukee (the former residence of 
the parties) in the presence of Mr. Lesser, a friend of both.
He the plaintiff) says (at p. 15) :—

I sai«l it was hardly fair t«> a*k me to leave the employment of 
t In* I ni ted States (iypsimi Company without something to shew what 
I was doing. 1 wanted to set» this thing in such form that I would 
have something in blark and white, and Mr. Leaser interrupted and 
*nid. "It is a question of whether it is advisable that you should go into 
this that way. any partnership you form down here might not lie legal 
in Manitoba liera use it would lie legal lie re. and consequently it is 
la*st for you to wait until you get to Winnipeg and have it fixed up.”
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Q. Have what fixed up?
A. The partnership, to have it put in legal form, and that »a- the 

understanding.

The plaintiff caine to Winnipeg, bringing with him his .+7.'»" 
l!u.norsox a|u| ()1, arrival, met the defendant, who took him to the Traders 

ItowKH. Bank. The defendant there asked the plaintilf for the sTâii.
----- To this the plaintiff replied (p. lti) :—

f'ann-ron, J.A.
Pert. that is all right, hut you know what our agreement wa- ! iwn 

below, that as soon as I came up here the whole thing was to he put 
into shape and we had arranged down below that the money would 
lie fortheoming.

Q. What did you mean hv putting it in shape?
A. Putting it in good legal form, what we had agreed to .|..wn

The plaintiff came to Winnipeg January 2d, and the business 
was started February 16.

lie was asked and answered the following questions fp.
18):—

(). 1 let ween those dates was anything said alniut the partner

A. I brought the matter up within a week or two after coming 
up here and he said. “Let us get our contracts made first so that we 
may know what it is going to cost us before we get into any agree 
ment.” and so 1 said nothing until after we opened up. and not'iing 
was said to me.

Till* plaintiff never offered the defendant the money. ' That 
question” he says at p. 21, “didn’t arise until Sunday, June 4. 
when I informed him that unless he came down to what lie had 
agreed to la-low so that I could have something to shew for the 
relations ltetween us. that I would leave the business on the 
15th.” The plaintiff says the defendant then raised tin ipies- 
tion of the money, whereupon the plaintiff went to see his 
friend Mr. Bonnet, and la-tween them they drew up the term* 
of the agreement as he says he understood them. The follow­
ing is a copy of the document :—

Winnipeg, Man., June .1. l!MI.
We hereby confirm verbal agreement entered into with Oscar Hull 

vorson in December List. 1910, in Milwaukee, Wise., V.8.A., which i* 
us follows:—(Vi) One-quarter, or whatever interest his Investment 
shall amount to in the establishment of the llowes Dairy Lunch at 
2H0 Portage Avc*., Winnipeg. Man., in consideration of which the said 
Oscar Iiallvorson agrees to put into the business cash to the amount 
of Seven Hundred ami Fifty Dollars ($750.00) and note signed, with 
interest at (tl per cent.) six per cent., for Seven Hundred anil Fifty 
Dollars, said note to be paid for out of the earnings of his «aid 
interest.

It is further agreed that his salary is to be at the rate of Seventy- 
Five Dollars per month ($75.00). Further that we are each to draw 
a salary of ...........

MAN.

C.A.
1912
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Further, that the profits or earnings of the business are to lie de­
clared at least every six months, unless otherwise stipulated in legal 
form hereafter.

We further agree to produce satisfactory agreement drawn up in 
legal form upon the said Oscar Hallvorson producing said cheque and 
with note signed as agreed.

( Signed ) --------- ----

Wlmt is the contention on this appeal? It is not that set 
forth in the statement of claim. As 1 understand it, the con­
tention presented to us is that the agreement in respect of which 
relief is asked, arrived at in Milwaukee, was that the plaintiff 
should invest in the business $1,500, $750 cash and a note for 
$750, to he paid out of the earnings; that the defendant should 
advance whatever it might cost to establish the business (which 
was to lie his contribution) ; that the parties should draw profits 
in proportion to their respective contributions; that it was to 
lie a partnership at will; that it was to commence on the plain­
tiff's arrival in Winnipeg, and that the parties were to draw 
$75 and $150 pvr month respectively, hut whether on account of 
or exclusive of profits was not made clear to us. It is further 
contended that there is no uncertainty as to the amount of the 
respective shares as a reference to ascertain the cost of estab­
lishing the business call render the amount of the defendant's 
contribution, and therefore the respective proportions in which 
the parties were to share, certain. As to the written agreement 
tills* drawn up, it is urged that that was simply for the purpose 
of setting forth in legal form what the parties had already fully 
ami finally settled and determined at Milwaukee.

To deal with this last contention first. It certainly was not 
the view of the plaintiff, lie was to put $750 cash into the busi­
ness. hut when lie came to Winnipeg he refused to do this. He 
said the agreement was to he “put into shape” “into good legal 
form” before the money was handed over to the defendant. He 
sul«c«{ucntly (as pointed out above) acquiesced in the defen­
dant’s claim that they should find out the cost of the contracts 
“before we get into any agreement.” From the time of the 
meeting in the Traders Hank until June 5, the plaintiff never 
demi his $750. When he drafted the agreement of June 5, 

which embodied his views of its terms, he put in the last clause 
the following ;—

We further agree to produce mtlsfsetory agreement drawn up in
legal form upon the said Oscar Ilallvoraon producing said cheque and
with note signed as agreed.
1 take the “We” to mean the defendant. Now this must 

surely shew that the formal agreement was more than merely 
reducing to writing terms already fully settled ami determined. 
The plaintiff’s view evidently was that his entering into the 
agreement at all was conditional U|»on a formal written ngree-

701

MAN.

C. A. 
1912

II xi.i.vonsox

Cameron, J.A.
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MAN. ment, satisfactory to himself, living exhibited to him. The
(, ^ execution by the parties of the agreement whs to be a condi*
1912 tion precedent to liis handing over his #750. There was to lie
----  no partnership until the #750 was paid and no .#750 was to !>.•

Hamxokkox until there was a satisfactory agreement. It was never, it 
I town. seems to me, at any time, in the contemplation of the parties
---- that the plaintiff should have an interest in the business without

cemeron. j.A. payment by him of the cash sum mentioned. Had lie, Imu- 
ever, paid over his #750 on his arrival it might have been difli- 
cult to resist the conclusion that the relation of partnership had 
arisen. Itut the plaintiff refused to make this payment on the 
express ground that it was part of the original agreement that 
a formal agreement had to drawn up. settled and sigie-d before 
the payment was made.

An examination of the draft agreement of June 5, shews 
differences between it and the agreement alleged to have liven 
entered into in Milwaukee. The provisions of the last two 
paragraphs are quite new. Moreover, the provision. “Further 
that we are each to draw a salary of . . . shews that
then, on June 5, an i taut term was unsettled. And even 
if the figures had been inserted it would have been necessary to 
make it clear whether these salaries were included in or inde­
pendent of profits.

Under the circumstances it seems to me impossible to hold 
on the evidence that there was any time when the terms of the 
alleged contract were agreed to, and the minds of the parties 
were at one.

If an incomplete or tentative or preliminary contract was 
entered into in Milwaukee, an agreement really to enter into a 
formal written contract when all the terms were finally settled, 
it might lie argued that, when the plaintiff came to Winnipeg 
and took an active part in the business, the parties then, hy 
their acts and conduct, rescinded such previous preliminary 
agreement to enter subsequently into a formal contract, and that 
they then did, in fact, enter into a new contractual relation with 
each other constituting a partnership in law. This is. however, 
not the partnership here as that partnership is alleged in the 
statement of claim nor is it the partnership as put forward on 
the argument before us, but it may lie considered on the evidence 
as a possible ground for affording the plaintiff relief.

The parties were, of course, at liberty to throw overboard 
their previous negotiations and make a new contract if they so 
wished. If they did so, it would be for the Court to discover 
its terms. Hut, first of all. it is necessary to ascertain on the 
evidence whether such a new contractual relationship was in 
fact entered into by the parties after the plaintiff's arrival in 
Winnipeg.

4
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5 D.L.R. | IIallvorson v. Bowk*.

In what capacity did the plaintiff regard himself as acting 
,n the business from January 28rd until June 5th? Did he con­
sider himself a partner or an employee? lie evidently did not 
believe himself a partner for he did not secure that formal 
partnership agreement which he deemed necessary, and he did 
not pay, or offer to pay, his $750. II»» did not think, I take it, 
that he was entitled to draw dividends on an interest for which 
he was to pay $750 (or $1,500) when he had not paid in any­
thing. During that period he asked for no division of profits, 
and suggested nothing about past profits in his draft agreement. 
He signed no cheques and exercised no control in the business 
other than that which might well, and of necessity, lie given a 
subordinate.

There is no question that he expected, ultimately, more than 
the subordinate position lie filled; that is to say. he was an em­
ployee who hoped or, possibly, had been led to believe that he 
might become a partner, lie could have insisted upon a written 
agreement before he went to work, hut he did not. And it may 
Ik* said that he deliberately refrained from so doing and from 
imperilling his cash until he became certain of the success of 
the business, as it can also lie said, on the other hand, that 
Bowes waited until success was assured before lie decided to 
break off his relations with the plaintiff.

But we cannot enter, with accuracy, into the motives of 
the parties. We are confined to the evidence before us. When I 
examine the draft agreement of June 5, it seems to me that on 
the face of it. it refers to the future and that it was intended to 
speak from and after June 5. Nowhere is it retrospective; no­
where does it refer to the past except in the reference to the 
preliminary verbal agreement. It says, “whatever his interest 
shall amount to;” “which the said Oscar llallvorsott agrees to 
put into the business;” “his salary is to he at the rate of;” 
"we are each to draw;” “the profits are to he declared;” “We 
further agree to produce.” These expressions she that the 
plaintiff, so far as this document gives us information, did not 
consider himself a partner before June 5 or before the indefin­
ite time referred to in the last clause. That is to say, he con­
sidered himself a person in the employment of the defendant 
who had previously agreed at some future time to enter into a 
partnership relationship with him, provided an agreement sat­
isfactory to both of them could lie arrived at. And that then 
and not until then a partnership was to arise and his $750 to 

Ih* payable.
What was there in the conduct of the defendant that would 

lend colour to the assertion that lie considered the plaintiff a 
partner in his business? The defendant asked the plaint ill* for 
tiw $750 when he arrived,—“he asked me to deposit my money
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produced his promissory note for the $750 additional, 1 think 
the question would, in all probability, have been then settled.

il , | ~K. v ^U* P^i’diff refused to hand over his $750. That tin* dH'.n 
\.. o so €]ant afterwards spoke of him as his partner (as is alleged i is not
Howes. a matter to which, in my opinion, importance can he attached

Cameron, J.A. Jt is a word of wide popular use and its use on such occasion* 
as arc mentioned in the evidence is not necessarily significant of 
legal consequences.

Outside of these incidents (which are not admitted by the 
defence) 1 can find no facts alleged that go to shew an inten­
tion on the part of the defendant to take and hold the phintilT 
as a partner. I would say. rather, that the plaintiff's own evi­
dence is to the effect that he. the defendant, treated him. the 
plaintiff, after January 2)1, as his subordinate, and not as Ins 
co-partner, in the business.

In this case it is for the plaintiff satisfactorily to establish 
the facts on which he claims to be entitled to relief. I think he 
has failed in this. He has not shewn a concluded agreement as 
alleged in his pleadings or on this argument, and he has not 
shewn such acts and conduct on the part of the defendant ami 
himself as, independently of the agreement alleged to have hern 
arrived at in Milwaukee, would have pointed clearly to the con- 
elusion that the parties had. after his arrival in Winnipeg, en­
tered into a. new contract of partnership entitling him to ........
in this or any other action.

I think the judgment appealed from should be affirmed ami 
the appeal dismissed.

Ajt/hal ilismisxnl Inj tlivitlnl ('mni.

B. C. HEALEY v. CORPORATION OF VICTORIA.

8. C.
1912

Britinh Columbia Supreme Court, Murphy, September 3. 1912.
1. I.XJI NCTIOX (fill—"So)—KMIXKXT DOMAIN—APPOINTMENT «>» ABIII 

thatur—Fixing cum pens atiox for water works pi kih-i>—
N»pt. 3. When ixtermmttory injunction will i«e granted.

Where an order up|H»inting an arbitrator for tlie purpose of a--••--ifig 
compensation under the Victoria Water Works Arts has lieen made by 
a judge of the Supreme Court, an interim injunction to restrain such 
arbitration will not 1m? granted upon the motion of the municipilitv m 
the absence of evidence that the municipality is likely to wilier dam­
ages if the arbitration proceed*.

Statement An application for an interim injunction to restrain arbi­
trators appointed for the purposes of assessing compensation 
payable under the Victoria Water Works Acts from proceeding 
with the arbitration, a suit having been commenced seeking a 
declaration that the city was entitled only to a portion of the 
land in respect of which the water commissioner had given 
notice of expropriation to the owner.



15 D.L.B. 5 D.L.R. | IIeai.ey v. Corporation of Victoria.
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The application was dismissed with costs.

McDiarmid, for the municipality (applicants i : At the be­
ginning of the year 1911 a by-law ratified by the people was 
passed by the council authorizing the carrying out of the neces­
sary work for the purpose of bringing water from Sooke Lake 
to supply the city and the scheme evolved in pursuance of the 
by-law included the expropriation of certain property of the 
area of about thirty square miles round Sooke Lake from moun­
tain top to mountain top. On the 10th June, 1911, tin- water 
commissioner gave notice to Mr. Healey and to every person 
whose land approached on the lake and in Mr. Healey’s ease 
the notice referred to three lots containing about three hundred 
and forty acres, and Mr. Healey claims compensation amount­
ing to $166,000. It was discovered in March last that less land 
was required than had been stated in the notice given to Mr. 
Healey, and it is insisted on behalf of Mr. Healey that the city 
has expropriated all the property mentioned in the notice. 
Gregory, J., on an application for the appointment of an arbi­
trator. held that the city must take all the land referred to, 
and appointed an arbitrator. On the question being taken to 
the Court of Appeal, that Court held that it had no jurisdiction 
to review the decision of Gregory, J., as he was jurMoim dr- 
nignata. Tin- arbitrators met and a writ was issued in this 
action, and this is an application for on interim injunction to 
restrain them from proceeding with the arbitration. A settle­
ment has been discussed between the parties, but the council 
refused to accept the terms. The arbitrators propose to pro­
ceed with the arbitration to-morrow. We contend that this 
case is not res judicata as upon an application for the appoint­
ment of an arbitrator any question as to the legality of the 
subject-matter could not be enquired into. The land required 
by the city consists of ninety-six acres in addition to two acres 
at the foot of the lake, and this is the area limited to the city 
for the purposes for which it is required, and the city has no 
power to expropriate more. We arc asking for an injunction 
until the question can be tried. It will be a waste of money, 
time ami energy to proceed with the arbitration, and we will 
undertake to go to trial immediately, and to pay any damages 
which Mr. Healey may bo held to have suffered.

Davie, contra, not called upon.

Mvrviiy, J. :—There is a decision of one of my brother 
Judges that the matter should go to arbitration. The city must 
shew that it is likely to suffer damages. The application is dis­
missed with costs to the defendant in any event.

. 1 indication dismused.
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SASK. STRICKLAND v. ROSS et al.

Saslatchciran Supreme Court. Trial before Wet more, <*.•/.

. I UflUHt 31, 1012.
1. sh vii k i-ikfohmanfi: (|1K1—301 Cumk.xi r run hai.i: of i .wit-

S i ATI "IT. OF EBAHIS—I NTKNTloX OF l'AKTIKH—(,M FNTION oi I Alt
—Formal a«;iu:kmk\t—Other material terms.

Where tin* Statute <if Fraud* i* pleaded in an action for • tic 
performance of an agreement for the sale of land, the question rui«H 
is really one of fact as to the intention of the parties; if their inii-n 
tion was that the existing writing should contain the whole agrccim-iv 
and nothing more was contemplated than i» expressed Mlicn-m. tie- 
statute affords no def<nee. notwithstanding that it was intended that 
a more formal agreement should lie drawn up subsequently ; but. i 
was contemplated that such formal agreement should include tnatcr'a 
provisions not contained in the existing writing, the statute i» ,i “<»" 
defence, liecauae a memorandum, to satisfy the statute, must • oit.i • 
the whole of the terms agreed upon.

2. ( ovikArth ( § I Eô 071 Stati if of Fkai iis—CiiFqti ami in i i in— 
St FFiriKNC Y OF WBIT1XUK—SfBSKQI F.NT FORMAI. AUBFI \lF \ I WITH 
ADDITIONAL TERMH CONTEMPLATED.

Where an alleged agreement for the sale of land it contained in a 
cheque and receipt. and it appears in an action for specific performa» ■ 
thereof that a more formal agreement was to be prepared, pro\ i iig 
for payment of taxes, cancellation on default, transfer of the pi"|MTt' 
and other important matter* not mentioned in the cheque and rcri|. 
tin* cheque and receipt do not constitute a sufficient memorandum in 
writing of the agreement to satisfy the Statute of Fraud».

ff/rmi v. Slereumn, 0 O.L.It. <171. followed ; Unrein \. It" » A. 1 
Sa»k. L.K. 1 lti. distinguished.|

Statement This is nil action :
(d) K<ir a declaration that an alleged agreement between If 

plaintiff and the defendants dated 25th •lauuary. I1MI. for the## 
by the defendants to the plaintiff of lots it and 7 in block 17*» p'an 
Q.3 of the city of Saskatoon for the price of $7.500,00 i» in t• o.i- 

( h) The specilic performance by the defendants of -itch a i",nio 
on the plaintiff paying to the defendant Itoss $3.400.00 and entering 
into an agreement to pay the balance at the time agreed upon hetmvi. 
the parties.

(r) An injunction restraining the defendants from -ellin. marl 
gaging or otherwise disposing of the property.

(#/) Damages.

The net ion whs dismissed with costs, and an order made re­
moving the caveat.

O. A. Cruise, for the plaint iff.
/*. E. Mackenzie, for the defendant.

1912

Aug. 31.

Wctmore, C.J, WktmoRE. ('.«I. : Lot 7 was owned by tile delVmlaill R|IS< 
lot <i by the defendant Donaghue, and Ross had a power of at 
torney from Donaghue.

The plaintiff is a married woman and the negotiations on her 
part were carried on by her husband Chum ley K. Strickland, 
who was authorized to act for her. It was not questioned that 
Strickland had full authority from her to do all that lie did do in
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5 D LR. | Stkicki.ami V. Russ.

refi veiice to the matters now in question. The evidence in the 
case is in many respecta very conflicting. I find the following
facts:—

The defendant Ross and Strickland met on the 20th .January, 
and the matter of aeipiiring these two lots was discussed between 
them. It resulted in Striekland giving Ross a eheipie of the 
Builders’ Supplies Agency (which was Mrs. Striekland t and 
such cheque is as follows:—

Saskatoon. Sunk.. .Ian. -."ith. lull.
To the Traders Hank of Canada.

Hay lo s. U. |toss 11In- printed word hearer was here strin-k out | 
(#100.001 One liumlml ioo ioni dollar* deposit on lois 0 and 7. 
It. 170. g.'l.

$.'1.000.00 cash ha la nee 0 and 12 mon. and ag. int. at 8 per cent.
Price $7,.’>00.00. Tin: Hi imikks Srm.irs Auk.nvy,

l’er pro. <i. M. Striekland.
C. K. Striekland.

P Atty.

ami Ross wrote and signed a receipt of which the following is a

.iany. 2.1th, lftll.
Iteieived of <1. M. Striekland one huudml dollar* i#100.001 deposit 

I,.Is «I and 7. block 170. g :t. Price. $7.’>00.00. s:i.:,ikumi rash, balance 
uf tir«l paymenl to he made on or liefore llrst of Kehruary.

S. K. Itoss.
The testimony on behalf of the defendants was that this 

transaction was merely an option to the plaintitf up to the 1st 
February to take this property, and that that was understood 
!m be the effect of it between Ross and Strickland. Strickland 
"U the other hand denied this utterly and testified that the 
transaction was an agreed sale lietween the defendants and the 
plaintiff.

1 have no difficulty in coming to the conclusion that taking 
the cheque and receipt together, they, ns far as they went, con­
stituted an agreement for the sale of the property, and that 
Wing so, it cannot he permitted that such written agreement 
ran lie varied or altered by a verbal understanding. If parties 
reduce their agreements to writing they are supposed to state 
whit they intend and cannot be allowed, having expressed one 
thing, to successfully set up that by a verbal arrangement they 
intended another, unless of course they have made a mistake, 
and in that case they may apply to the Courts to rectify it. 
which the Courts under certain circumstances will do.

It was also urged that the plaintiff through her agent von- 
•ntcil to the defendants selling the property to another person, 
nd abandoned the arrangements made with them. There was 

• videncc to that effect on the part of the defendants, hut it was 
"intrndieted by the evidence on the part of the plaintiff, l’ossi- 

ly this judgment may lie appealed, and for the lienefit of the
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Court of Appeal I may state that the evidence does not satM\
me that Strickland did so consent. I think his conduct. es|...,
ally his lodging a caveat under the circumstances in wh : b 
did it, was quite inconsistent with his so consenting.

The defendants pleaded the Statute of Frauds, and ! mil.] 
that under that plea and the evidence they are entitled ; . »m*. 
ceed in this action. Do the writings (the cheque and tin* r< pt 
contain the whole intended agreement between the parti- > I 
they do then the agreement is not affected by the statute : i ' tii- 
do not then the provisions of the statute are not compli- I \ •
The result of the decisions on such a question appears i - 
to be to the effect that the question resolves itself into a 
question of fact, what was the intention of the parties? 11 the in­
tention was that the writing contained the whole agreement and 
nothing more was contemplated than what is expressed therein, 
then the agreement is binding and the Statute of Frauds does 
not affect it. and that notwithstanding it was contemplated ilia’ 
a more formal agreement should be drawn up, because th* 
formal agreement would not carry the arrangement bet ween 
the parties beyond what the original writing provided lint : 
it was contemplated that another and say more formal airi'<•••im-n* 
should he drawn up and executed which was to include mat-ria, 
provisions not contained in such original writing, tIt* n tlnv 
original writing would not he binding under th* st.ilut<- 
because an agreement for the sale of lands to !>-• hind 
ing under that statute must contain the whole <>; tie 
intended agreement. Strickland testified in effect that it I 
was understood at the time the agreement sued on was dimed I 
that a formal agreement was to he prepared providing ainong I 
other things for payment of taxes, cancellation, and for transfer I 
of the property. I understand by this that the formal agree­
ment was to provide when and under what circumstances th*
sale might he cancelled, and when the plaintiff would ......ntitlec
to a transfer, and who should pay the taxes on the land and 
from what date, all of them matters of great importait and 
which would likely he given great consideration. This 1 think 
brings the ease within what was decided in Green v. Sr nnm.
9 O.L.R. 671, which I think was well decided and which I fall- 
1 do not wish to he understood as attempting to overrule or 
dissent from the judgment of my brother Johnstone in //um< v 
Darroch, 1 Sask. L.R. 116. The facts in that case w« 
opinion entirely different from those in this.

There will therefore he judgment dismissing this a- -n wit! 
costs, and there will be an order directing the registrar of land 
titles to remove the caveat lodged in the land titles oflic* l»y th*- 
plaintiff against the lands in question.

Action distiii**"!
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5 D.L.R.j How.se v. Township of South wold.

HOWSE v. TOWNSHIP OF SOUTHWOLD.

Ontario llif/h Court, Middleton, ./,, in Chambers. May 20, 1012.

<'"> Divisional Court. Fulconbridye, C.J.K.B., Britton am! Itiddcll. JJ. 
July 11, 1012.

Municipal corporations ( $ IIG—205# )—Liability fob damages— 
Pole on hi beet—Erection iiy telephone company without 
AUTHORITY It.8.0. 1807, CH. 223, SEC. 608. HUIIBEV. 1.

The only liability upon a township for injuries to a person caused by 
•' collision while driving on a highway in a township with a pole 
•verted ii|wni the highway, not by the municipality but by a telephone 

e in puny which had no statutory or other right to erect poles upon 
rhe highway, is that imposed by -ub.-se»'. 1 <>f sec. ftuo of the Municipal 
Act, H.S.O. 1807. eh. 223. making municipal corporations civilly re 
•.ponsible for all damages sustained by any person through the muni- 
•ipality's negligent failure to repair the" highway bv removing the
jM.le.

: iln.iiwxYs (g IV A *—147/)—Liability «>i municipality—Obstri « 
tion in street—Telephone pole—R.8.O. lso7. cn. 223, sec. OOU. 

An action against a township for injuries received by a person col 
tiding with a pole erected upon the highway by a telephone company 
who had no statutory or other right to do" *o"falls within sub-sec. I 
'I see. Ü0II. of the Municipal Act. H.S.O, 1KU7, eh. 223. and must Is* 

brought within tlm*- months after the damage has Imvii sustained as 
wpiircd by such section.

Ill I1WAY8 (g IV A4—147/)—Liability of municipality—Non-feas­
ance—Misfeasance.

The negligent failure of a township to remove a pole erected in the 
highway by stranger is a non-fuasunee not a misfeasanc<‘.

Municipal cobpohations ( 8 11 A—34)—Power to authorize use of 
street—Erection of ikleimionk polks—Resolution of council. 

\ resolution of a town-hip council i- not an authorized municipal 
""'hod granting a telephone company the privilege under certain con­
ditions of constructing its telephone line, a In-law being necessary. 
/’" Middleton, J.)

Action brought by Barnum Ilowse against the Municipal 
trporatiou of the Township of South wold to recover damages 

for injuries sustained by the plaintiff by coining in contact with 
« telephone pole erected upon a highway in the township.

A case was stated by the parties ns follows:—
■ It appearing from the pleadings that there is a question 

of law involved in this action, which it would be convenient to 
have decided before trial of this action, the following case is 
stated in order that that question may he determined.

“1. This action was not commenced within three months 
after the damages complained of in the plaintiff's statement of 

aim. and the defendants, by their statement of defence, con- 
•nd that the plaintiff’s right of action, if any, is barred as 

j -gainst them by sec. 606 of the Municipal Act.
“2- The telephone pole referred to in the plaiutiff’s state­

ment of claim was erected in the year 11106, by the South wold 
I iD<l Dunwich Telephone Association Limited, a company incor- 

! rated under the Co-operative Companies Act, R.S.O. 1897,
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eli. 202. for the purpose of constructing and operating a t»-l«- 
phone line, the declaration of incorporation under the said A, • 
being dated the 24th day of September, 1900, and tiled in th- 
registry office for the county of Elgin on the 20th ti > 
December, 190ti.

“3. No by-law of the defendant township was ever pass*-l 
permitting or regulating the erection or maintenance of th- 
poles of the said company, but a resolution of the council -- 
the defendant corporation was passed on the 5th day of Mai 
1900, in the words following: ‘That this Council grant ti>- 

South wold ami Dunwich Telephone Company the privihg* 
constructing their tilt phone Cues, as long as Huy do not , n i. 
or have any obstruction in or on the roads and highways Hi. 
township.’

“4. The pole in question is situated on the north side of th- 
highway, as shewn upon the plan made by one Farneomli « T 
annexed hereto, which plan, for the purpose of this motion. * 
admitted to correctly shew the locus in quo.

“The question for the opinion of the Court is, whether : 
plaintiff’s right of action, if any, is barred by reason of • 
action not having been commenced within three mont lis. ■ 
required by sec. GOG of the Municipal Act.”

J. I). Shaw, for the plaintiff.
Shirley Denison, K.C., for the defendants.

May 20. 1912. Mmw.KTox, •!. : A question of law argil--!, 
consent of counsel, before the trial of the action, upon a Ma' 
case.

On the 27 th June, 1911. the plaintiff, while driving a Ion: 
the north branch of the Talbot road, near the village of Shnlden. 
came in contact with a telephone pole erected upon the liiehw.r 
and was injured. The telephone pole was erected in the year 
190G, by an association incorporated under the Co-op» rat v 
Companies Act, K.ti.O. 1897, eh. 202 (now repealed Th> 
company had no statutory or other right to erect poles up"i: 
the highway.

A resolution of the township council was passed on the V 
March, 190G, in the words following: “That this council gr.iir 
the South wold and Dunwich Telephone Company the privik 
of constructing their telephone lines, as long as they »lo ««•! 
cause or have any obstruction in or on the roads and highways 
of this township.”

This resolution, it is to be observed, does not purport :«» 
authorise the erection of any pole upon the highway. Moreover, 
a resolution is not an authorised method of municipal action. 
A by-law is necessary.
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The .Municipal Act, R.S.O. 1897, eh. 223, conferred upon 
councils of cities, towns, and villages the power of regulating 
by by-law the erection and maintenance of electric light, tele­
graph and telephone poles and wires within the* municipal limits. 
Sec see. 559, sub-sec. 4. This provision was carried forward 
unchanged in the revision of 1903; and it was not until 190ti 
that townships first received any authority to deal with the erec­
tion of poles and wires upon highways, when the statute was 
amended by 0 Kdw. VII. eh. 34, see. 20. This statute came into 
force on the 14th May, 1900, more than two months after tin- 
passing of the resolution in question; so that, in whatever way 
the resolution is looked at. it appears to be entirely invalid.

This action is unfortunately not brought within the time 
limited by see. 600 of the Municipal Act, and so cannot be main­
tained if the municipality is only liable by reason of its failure 
to discharge its statutory duty to keep the highway in repair. 
In other words, the plaintiff, to succeed, must establish mis­
feasance. and not nonfeasance.

I have not been referred to any ease which would justify me 
in holding that the mere failure to remove an obstruction placed 
upon the highway by a third person constitutes misfeasance. 
In Judge Denton's very careful review of the eases Denton on 
Municipal Negligence, pp. 28 to 31), it is stated that where the 
obstruction is placed upon the highway by a stranger, and not 
by the corporation, the omission of the municipality to remove 
the obstruction, where there has been a sufficient period of time 
to justify a finding of negligence against the corporation, con­
stitutes mere nonfeasance, and the action is governed entirely by 
the provisions of see. 000. With this I agree.

Atkinson v. Citg of Chatham 11899). 20 A It. 521. though 
reversed on another ground in the Supreme Court, places the 
liability of the municipality substantially upon this ground.

Vow v. Township of Wist Oxford. ( 1908), 11 O.W.lt. 115, 13 
0AV.lt. 102, is much relied upon by the plaintiff. I do not think 
it turned at all upon the question which is now to be considered, 
but rather upon the question whether the municipality, in the 
light of the agreements and legislation therein referred to, re­
mained responsible for that portion of the highway occupied 
by the railway. The action was brought within the statutory 
time; and, unless this legislation had relieved the municipality 
from its duty to repair, nonrepair was abundantly made out. 
The fact that the condition of nonrepair was caused by the erec­
tions of a third party was in itself quite immaterial.

I rest my decision entirely upon the ground that there is no 
liability on the part of municipalities arising from the placing of 
•listructions upon the highway by third parties, save the liabil­
ity arising from the failure to repair imposed by see. 600.

If. C. ,T 
1012

Soi l II Will D.
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0NT So holding, I answer the question submitted by finding tlut
IfTcTj the plaintilT’s right of action, if any. is barred by reason of the 
loi‘j action not having been brought within three months; and it 

follows that the action must he dismissed, with costs if «le 
H"„w,c manded.

Township The plaintiff appealed from the judgment of Middleton. J. 
Sovtuwold. The appeal was dismissed.

\ Mimo J' f°r the plaintiff. The plaintiff should be allowed
. rgiimen proce0(j with his action. The resolution of the council of the 

5th March, 1906, made the defendants liable. Nor can they 
escape liability by telling the company that they must not 
obstruct the highway. Of course, misfeasance must lie estab­
lished: Atkinson v. City of Chatham, 26 A.It. 521. I sub­
mit that the telephone company were licensees of the muni­
cipality: Denton on Municipal Negligence, pp. 30, 31, 22S ; 
Cohen v. Mayor, etc., of New York (1889), 113 N.Y. 532; Croft 
v. Town Council of Peterborough (1855), 5 C.P. 35; Ncvill v. 
Township,of Uoss (1872), 22 C.P. 487 ; Lewis v. City of Toronto 
(1876), 39 Ü.C.R. 343; Ilowarth v. McOugan (1893), 23 OR. 
396; If owe v. Corporation of Leeds and Grenville (1863 . 1! 
C.P. 515; Kcech v. Town of Smith’s Falls (1907), 15 O.L.R. 
300; Vow v. Township of West Oxford, 11 O.W.R. 115, 13 O.W. 
R. 162; Biggar v. Township of Crowland (1906), 13 O.L.R. Kit.

[Riddell, J., referred to Borough of Bathurst v. Ma, yin r- 
son (1879), 4 App. ('as. 256, cited in Brown v. City of Toronto 
(1910), 21 O.L.R. 230.]

Shirley Denison, K.C., for the defendants. The township 
council had no power to allow the company to build on the high­
way; and in any event the council did not do so. The council 
could not proceed upon a resolution : a by-law would be neces­
sary ; the one is governmental, the other legislative: Foster v. 
Be no (1910), 22 O.L.R. 413, at p. 416; In re Monti v. City of 
Toronto (1872), 22 C.P. 323, cited in Digger's Municipal 
Manual, p. 354. The company were not licensees. The pole was 
not placed by an agent of the defendants. The plaintiff’s right 
of action, if any, is barred by reason of the action not having 
been brought within three months. On the question of non­
feasance and misfeasance, 1 refer to McClelland v. Manchester 
Corporation, [1912] 1 K.B. 118.

Shaw, in reply.

Feirm,bride». July 11.1912. Falconhridge. C.J. :—I agree with th burned
Judge that the only possible liability would be under sec. 606. 
arising from failure to repair. And this is non-feasance, and 
not misfeasance ; and the plaintiff’s right of action is barred 
by lapse of time.

Appeal dismissed ; with costs if exacted.
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Hritton, .1,:—The liability of the if any, arose
by reason of the highway being in a dangerous condition—a 
condition created by the erection of the telephone pole. The 
township did not place the pole there—but the members of the 
council knew it was there. Even if express notice or knowledge 
could not be established, the pole was there for so long a time 
that notice and knowledge would be implied. That liability is 
for nonrepair—not a liability for the act itself of placing the 
poli* on the highway. The liability being for nonfeasance, the 
limitation of three months as the time within which an action 

ust he brought bars any recovery by the plaintiff. For these 
reasons and for reasons given by the learned Judge from whose 
decision this appeal is taken, the appeal must he dismissed, and 
with eosts if demanded.

Riddell. J. :—I would dismiss the appeal with costs, on the 
short ground that the ease stated docs not contain any allegation 
nf an act or omission of the defendants which resulted in or 
allowed the erection of the offending pole.

It will be seen that there is no permission to erect any pole 
on the highway—all that may be meant may be permission to 
string the wires across the highway, out of all danger.

If there is any fact which has not been brought to the atten­
tion of the Court, that is no fault of ours: we have no right to 
go beyond the ease as stated.

Appcal <lisin isttt d.

Re GWYNNE.
< hit a i in llif/h Court, .1/itltllt ton. J. June 15, 1912.

1. I v\ - I 8 VC—HMI)—SUCCESSION lit IY—I’ROHUTY 1IEVI8EII TO X CII.XRI IV
—Charitable purpose to m carried out in u tario—Succès 
mon Duty Act—9 Euw. VII. iOvr.1 mi. 18, sec. il, hub sec. 2. 

; mler sub-see. •> of nee. il of tin- Ontario Sucre—-ion Duty Act. 
'• K-lw. VII. eli. 12, providing that no duty shall In- leviable on 

■ ropertv devised or bequeathed for religion», charitable or ediic i 
■ioiial purpose* to lie carried out in Ontario or by a cnr|Hiration or 
,i person resident in Ontario, it is essential in order that a legacy 
to a corporation organized in England may be free from any duty 

at the charitable purpose of the legacy should In* carried out 
i:i "mario and it i» not sufficient for tlii» purjiose that the money 
might without breach of trust In- expendeil within Ontario.

* Tam> } v a—181)—Succession mm 1 niieritaxm tax—9 Enw. 
VII. (Ont.) ce. 12.

Tin- »uccession duty imposed upon all property in Ontario de­
volving u|N>n death by the Ontario Succession Duty Act, 9 Edw. 
VII. ch. 12, ii the only Inheritance tax in Ontario.

:: -Taxes g VC—190)—Succession DUTY—What legacy is taxable— 
lîl-SIDUARY ESTATE.

\ -ni-cession duty establislieil by the Ontario Succession Duty 
\ • b Edw. VII. ch. 12, is a tax which is to lie borne by the legatee 
nub., the will contains some provision casting the burden upon 
the residuary estate.

ONT

D. C. 
1912
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Britton. J.
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Statement

Middle-ton, J.

4. Tanks igVII—ISti)—Kxoxkkatiox of i.ku.v y ficm vaymi xi
HfVVKHHIOX lit "TV—“FkKK I HUM l.lliXlY 111 TY"—blAIUl.l IX 
KKHIIM AKY KSTATK.

A legacy is exonerated from the payment nf tin- «»iic<e«*iiiii , 
established liv tin- Ont nio Succe**ioii Duty Avt. !l Kdxv. VII. . 
xvhen it i« expressly declared by the will !<• lie “free ni" legucx 
and tlie payment nf the duty required fall* upon the lv-i-ii ■ 
estate. ,

Application by the executors of the late Eliza Ann 
(Iwyiiiie for the iletmnimitioii of certain questions m i- g 
under her will.

H. T. Symons, K.C., for the executors.
/'. /*. (/all, K.C.. for the British I'nion for the Aliolit u 

Vivisection.
./. //. Carlirriyht. K.C.. for the Treasurer of Ontario, 
r. A. Moss, for the residuary legatee and certain spec 

legatees.

Middleton, J. : By the will in question the testatrix be 
11 neat lied “unto the Society called the British Vniou for th 
Abolition of Vivisection the sum of $70.0110 free of lev 
duty.”

The British Union for the Abolition of Vivisection is 
English organisation, having for its object “by means of ,i i \ 
and systematic propaganda throughout the United Kingdom t 
secure the abolition of vivisection” and “to inlluence in f.i. ir 
of the object of the Union, candidates at elections. Bail ,i 
tary or municipal, ami for county or parish councils, and • - 
assist, if advisable, in the financial support of a direct Barlia 
montary representative.”

This society is a charity, in the technical sense in which that 
term is used at law: Ur Fovroux, Cross \. London Ant I 
section Society, (1897)] 2 Oil. -'i()l.

The first question is, whether the legacy is liable to >ii-- 
cession duty. The statute ît Edw. VII. eh. 12, sec. li, sub s. .. 
provides that “no duty shall be leviable on property d.v - I nr 
iiequeathed for religious, charitable, or educational purpose 
lie carried out in Ontario or by a corporation or person r >■ |. m* 
in Ontario.”

In order that the legacy to this British corporation simuM 
lie free from duty, it is essential that the charitable purpi* 
should Is» one “to Is* carried out in Ontario;” that is. on. w 
must, according to the terms of the devise, be carried mi* n 
Ontario; ami it is not sufficient that the money might without 
breach of trust be expended within Ontario.

The reason fur this exception is easily found when tli 
history of the statute is borne in mind. By the preamble to tlv 
original Act, it is recited that “the Province expends very Lrr*
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sums annually for asylums for tin* insane ami idiots and in- ONT 
stitutions for the blind and for deaf mutes, and towards the 1
support of hospitals and other charities, and it is expedient to 
provide a fund for defraying part of this expenditure by a 
succession duty.” It is. therefore, quite logical that funds ,jK 
themselves bequeathed for the purpose of charities within the 
Province should be exempt from this form of taxation. Middleton,j.

The expression ‘‘to be carried out in Ontario” is very simi­
lar to the expression found in Con. Rule 1<>2, permitting service 
of process out of Ontario, where the action is on a contract 
"which is to be performed in Ontario.” This Rule has in 
variably been treated as applicable only where the contract 
expressly requires performance within Ontario.

The second question arises upon the expression used by the 
testatrix by which this legacy is to Is* “free of Injury duty.”
Docs this shift the incidence of the duty from the legatee to the 
residuary estate ?

It is argued that “legacy «‘try” is not equivalent to ‘‘suc­
cession duty;” and it is pointe», out in support of this conten­
tion that in another clause of (he will tin* testatrix has used the 
expression ‘‘succession duty.” This clause reads : “By reason 
of my estate being liable to pay succession duty to the Province.
I do not in this my will remember other charities.”

There is in England a definite meaning attached to the 
expression ‘‘legacy duty;” but in Ontario there is only the one 
inheritance tax. The statute calls this “succession duty.” It 
is a duty imposed upon all property devolving upon death; and 
it is a tax which has to be borne by the legatee unless the will 
contains some provision casting the burden upon the residuary 
estate.

When the testatrix, domiciled in Ontario and speaking with 
reference to a bequest of property within Ontario, directs that 
it shall lie free from legacy duty. I think I must hold that the 
intention was to exonerate this property from all duty payable 
upon the legacy. In other words, the succession duty is the 
only legacy duty known to Ontario law.

Kor these reasons, I answer the questions submitted by 
finding that the legacy is subject to the payment of succession 
duty, and that the executors are not entitled to deduct the duty 
from the legacy.

The costs of all parties may be paid out of the estate ; those 
of the executors as lad ween solicitor and client.

Ord( r acrordinffly.
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MAN. ROBINSON V. CANADIAN NORTHERN R. CO.

K. R.
1913

Manitoba King's Bench, Macdonald, ./. August 22. 1912.

1. Damages (SIIIL2—244)—Measure of compensation—Removal h
Aug. 22. SPUR TRACK BY RAILWAY.

The measure of damages for the wrongful removal by a railxx . 
company of a spur track adjacent to a coal and lumber yard, from 
which track, at small expenae, coal and lumber could lie unloaded fr..m 
cars directly into such yard, is the additional cost of handling ai 
hauling of such commodities from the freight yards of the companx - 
the coal and lumber yard.

2. Evidence <9 XII It—929)—Sufficiency of proof as to damages id.
MOVAL OF RAILWAY SPUE—DISCREPANCY IN EVIDENCE AS TO COM 
OF IIAULINU COAL AND LUMBER.

The award of damages for the wrongful removal by a railway com 
puny of •• spur track adjoining a coal and lumber yard from whi 
eoal and *ier could la* unloaded from cars into the yard with little
labour, ba . d upon the owner's evidence of the additional cost of 
hauling coal and lumlier from the company’s freight yards, is not 
erroneous, though evidence that a transfer company would handle 
such commodities at a less sum per day for each team, if it appeired 
that the coal and lumber owners' teams were 1 letter than those of t1,. 
transfer company and would do more work per day.

•I. Carriers (5 111 I—476)—Demurrage—Wrongful removal ot mm it n 
railway—Longer haul—Element in fixing damages.

Demurrage charges upon cars, due to slowness in unloading them 
by reason of a longer haul, may be considered as an element of damage, 
for the wrongful removal by a railway company of a spur track adja 
cent to a coal and lumber yard, from which tracks ears of coal and 
lumber could la* quickly and cheaply unloaded directly into such x.n i. 
where, by reason of such removal, such commodities had to In* hauled 
by the owner of such yard from a greater distance in a slower matin*

St zi tenu nt Appeal from the Master’s report in the assessment .-m i 
awarding of damages to the plaintiff.

The appeal was dismissed.
A. B. Hudson, for plaintiff.
0. H. Clark, K.C., for the defendants.

J. Macdonald, J. :—The facts are fully recited in the judir 
ment of Mr. Justice Metcalfe, Robinson v. Canadian Xorllnrn /•’ 
Co., 11 W.L.R. 578 • in appeal, 13 W.L.R. 8, 19 Man h R 
Canadian Xorllnrn U. Co. v. Robinson, 11 Can. Ry. Cas. !"l. 4'i 
Can. S.C.R. 387. and ('anadian Northern R. Co. v. Robinson.
[1911] A.C. 730, 13 Can. Ry. Cas. 412), and it is only ...... ..
for me to review the findings of the Master on the various items 
on which lie awarded the plaintiff damages.

There cannot he any doubt that the discontinuance hy the 
defendant company of the spur track facilities for unloading 
and loading their material greatly increased the cost of tin- 
conduct of their business. With the use of this spur track tin* 
carloads were unloaded immediately opposite the shed ami 
yards of the plaintiff. A carload of coal could be unloaded into
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the shed by one man in a day and a carload of lumber could 
be unloaded by a team and a man in one day or by two men 
with push carts in a day.

MAN.

K. R. 
1912

After the rejnova! of the spur track the plaintiffs were ob­
liged to take delivery of their goods on what the defendants 
called their team tracks, being delivery sidings, and
ears consigned over the Canadian Pacific Railway they had 
to unload from that company’s team tracks, no transfer being 
made as was the ease prior to the removal of the spur tracks. 
In this manner extra time was consumed in having to bring tin- 
goods from the ear to the yard, something over a mile.

Rorinsox

North er \ 
R. Co.

M*rdonit14 .1.

The first item settfed by the Master and to which the de­
fendants take exception is the allowance for the increased cost 
of handling coal.

There were 100 cars delivered to and unloaded by the plain­
tiffs to their sheds, 30 of w.iich were placed on what is known 
as stub tracks, and tin- additional cost of unloading from these 
tracks the Master finds to be $5.00 per car, and one hundred 
and sixty cars were unloaded from wherever they could be 
found in the public delivery sidings, and the additional cost of 
taking delivery of these carloads the Master finds to be ten 
dollars per car.

The evidence shews that prior to the removal of the spur 
track facilities one man could unload a car of coal in a day 
and that after the removal of such facilities it necessitated the 
use of horses and teamsters to do the work of this one man; 
taking two teams and teamsters one day to unload a car, and 
the cost is placed at $5.50 for a team and teamster, and there 
is a further charge of one dollar per ear for degradation caused 
by extra handling, thus making twelve dollars per car, for 
which the Master has allowed ten dollars, deducting the two 
dollars per car which would be the expense of a man unloading 
prior to the removal of the spur track.

The defendants object that this estimate of the extra cost 
is guess work and not based on any fact, and that in any event, 
the allowance according to the evidence of Mr. T. D. Robinson 
is one dollar per car in excess of what it should be. At page 
95 of this evidence he says the wages were $5.50 per day for a 
team and a man, but at page 110 he says that the charge of the 
Canadian Northern Transfer Co. was five dollars per day or 
fifty cents per hour. He claims, however, that his teams were 
worth more as they could get better work out of them, and Mr. 
Harstone’s evidence tends to corroborate this, and the Master 
having so found, I do not feel disposed to interfere with his 
finding.

22
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Xortiikrx 
R. Vo.

Mai-Uonnld, J.

The method of estimating the extra cost suggested ami 
urged by the defendants I cannot adopt. Were there no evid­
ence other than by shewing the actual number of miles travelled 
back and forth from the yard to the cars, that method might 
have to be resorted to, and in such a case a liberal allowance 
would have to be made for tin* many turns and delays incident 
to such a method; but. to my mind, there is evidence sufficient 
to justify the finding of the Master.

For the extra cost of handling of wood, the Master allows 
the sum of two thousand four hundred dollars, being six dollars 
a car for four hundred cars. Plaintiffs claimed 410 cars. 4n0 
is allowed. It is claimed that 27 cars were unloaded from stubs 
1 and 2. and as these stubs were opposite the plaintiff's yard 
no allowance should be made. There is no evidence, however, 
that they were opposite, and in reducing the number of the cars 
the Master has made provision for the possibility of an over 
allowance in this item. It is evident from a glance at the plan 
Ex. 3 (printed case) that teams would be required to unload 
these cars from stubs 1 and 2 and the reduction by the Master 
in the number of the cars would even up the overcharge.

There is also evidence by which the Master based his com­
putation as to damages on extra handling of lumber, the main­
tenance of Wall street yard and the allowance for demurrage, 
and from the most careful analysis of the evidence and read 
ing of the exhibits. I have come to the conclusion that the Mas­
ter's findings should not be disturbed, and I dismiss the ap­
peal with costs.

I also dismiss the counter-appeal with costs.

A />/>< al (Iism issi d.
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STRAND v. MUTUAL LIFE ASSURANCE CO. ONT

ii.'tiiriti High Com it. Trial Injure Mulock, CJ.Ex.l). -lit in- ’.1. lfll:'. || (• j
I\nvkam i 19 III K2—117 — Hfchfsintatioxm nr ixsi kh> as to utati 1912

OF IIi:\I.TII —Sm'RFssiON or MATERIAL FACTS—AvolUAM K Ol --------
PiiUt'Y. .lime 13.

Answer» Iiy iin ii|i|iliviini for iiMtranee. to i|uc«tion<< on her nicilienl 
• xiimiimtioii. which t lie ii|»|»l i«*nt ion ilccbud to form the ha sin of the 
contract, -si that mix untruth or »uppr«**ition of material farts therein 
xxoulil avoid the policy, in which answers the applicant stateil that slw 
had had pneumonia about year More; that she had fully nsuvereil 
therefrom, that she had had occasional mild attacks of bronchitis, and 
that she bad recently consulted a physician liecniise of a cold, when in 
fact she was aware that site was then «offering from tulierculoels, 
and had Ihsmi informed by such physician that she could live but a 
>hort time, were sutlicient misrepresentation* and suppressions of 
material facts of xvliich the company should have Ihsmi informed, to 
avoid the |Milicy.

[.Ionian v. Crurintitil Croriilml I nxlilutinii. 'JH ( an. S.C.H. ,m4, and 
1 "oa Limit win v. Ih-xhurungli. :i Man. a lty. 13. referred to. |

2 Insi mam i if 111 K 2—111)—Fra vn ami iikvkit— Ixhvraxvk ox wiii 
—Hi Mil A XII III XFFHTAKV—KaI.NI AXKWKHM AMI «OXVKAI.il EXT.

A husband, hclielieiury ill a policy of insurance upon the life of 
his wife, is a party to and aliened by her misrepresent*!ion and con 
real ment of the fact where he knew that at the time she made appli 
ration for such insurance she was suffering from consumption, and 
had been informed by a physician that she could live but a short 
time, and in spite of such knowledge that she was so affected, he took 
1mm- to the agent of tin» insurance company and himself paid the 
premium for the insurance which lie knew was Mug made for his 
’•cneflt and omitti'd to disclose those facts to tlie company.

Action by Domenico Struno to recover #0.000 under u policy statement 
it' insurance on tin* life of his deceased wife. Marini ret I). St ratio, 
made for his benefit.

Tile net ion was dismissed.

IV. .1. Ill mh rson, for the plaintiff'.
(i. II. Watson. lx.(and ,1. Millar. K.C.. for tin* defendants.

Mi i.<h k, ('.•!. ;—The application for tin* insurance was made Muio.*.c.j. 
h\ Mrs. St ratio on the 20th August. 1010, and on the same day 
•lie underwent a medical examination and answered the <pies- 
tions upon which the examiner made his report to the defend- 
auts.

The policy was issued on the .‘loth September. 1910. On 
the ;trd February. 1011. Mrs. St ratio died of tuberculosis.

The application for the policy contains tin* following declar­
ation by the deceased : “I. the applicant for the above assur­
ance. hereby declare that, to the best of my knowledge, informa­
tion. and belief, my health is good, my mind is sound, ami my 
habits temperate ; that I usually enjoy good health, ami do not 
practise any habit or habits that tend to impair my health or 
ihorten my life: that the statements made above are respectively 
full, complete, ami true; ami I agree that such statements, 
with this declaration and any statements made or to In* made
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to the company’s examining physician, shall form the basis 
the contract for such assurance; and, if there be therein .my 
untruth or suppression of facts material to the contract, 
policy shall be void and any premiums paid thereon forfeit 

The defence is, that, at the time of the application, tie- ,-ip. 
pi leant’s health, to her knowledge, was not good, nor did > 
usually enjoy good health, in that, at the time and for son 
time previously thereto, she had been suffering from and was 
affected by tuberculosis, from which she afterwards died; that 
the statement that she usually enjoyed good health was untru . 
in that she was subject to and had, at different times, pneu­
monia, pleurisy; and that, in June, 1910, she had an attu-k uf 
pneumonia which affected her lungs and resulted in eonsump 
lion, from which she died.

In the examination of the deceased by the defendants' medi­
cal examiner, in connection with the application, the following 
questions were asked and answers given: Q. “Have you now or 
have you ever had any disease or disorder of the throat or 
lungs?” A. “Pneumonia one year ago; laid up ten da\> 
fully recovered; no cough following; has also had occasional 
attacks of bronchitis (mild).”

The defendants said that this answer was untrue, in liut 
she had not fully recovered, and did not disclose the fact that 
she had had a serious attack of pneumonia in June, 191<>

The deceased was also asked: “When were you last attended 
by a physician or when did you consult one and for what dis­
ease?” She answered: “Cold; four weeks; cleared up in three 
or four days; attended by Dr. Soday.” She was further ask i 
“Are you now in perfect health?” To which she answml,
‘ ‘ Yes. ’ ’

The defendants said that these answers were untrue, in i 
at the time of such examination, she was not in perfect liraith, 
and that the disease for which she was being attended by Dr. 
Soday was tuberculosis, from which she never recovered 

The defendants said that such misstatements and suppres­
sion of facts were material to the risk, and should have 1....
made known to the defendants upon the negotiation for the 
policy; and that, by reason of such misstatements and sup­
pression of facts, the policy is void.

The defendants further said that they were indue-I to 
make the policy by the fraud of the plaintiff; that, at the 
time of the application, he well knew the state of his wife's 
health, and that she was affected at the time with tuberculosis: 
and that he procured her to make the application for his benefit: 
and, for such purpose and in order to secure the issue of the 
policy, to misrepresent the actual state of her health; and to 
represent falsely that she was in perfect health, with intent to 
defraud the defendants of the insurance moneys.
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that the? deceased was su tiering from tuberculosis when Dr. 
Soi lay was called in. in June, 1910, and when, on tin* 29th 
August, 1910, she signed the application and gave the answers 
to tlie company’s examiner. According to her statement to Mr.

In my opinion, the evidence shews beyond reasonable doubt ONT.
il r. .1.

McIntyre on the 5th November, 1910, she bad been unhealthy Min u. «25
from childhood up. She was afllicted with a cough during Miss 1 " 1 
McIntyre’s three weeks’ visit in June, 191(1; and i: shewed no 's"'(l‘|vx'1
improvement when Miss McIntyre left. Mrs. Strano*s state id’___
health caused her to pass much of her time in bed. Her langu- M",0,h r J* 
a lie and demeanour to I)r. Sod ay convinced him that she fully 
realised the nature of her disease ; and it was impossible for 
1e r. when signing the application and making the answers, to 
have believed that she was then enjoying good health ....
To her own knowledge, she did not usually enjoy good health; 
and at the time of the application it was not good. Her 
statement that she was then in perfect health -meaning thereby 
in reasonably good health—was in fact untrue.

Thus she made material misrepresentations and concealed 
material facts from the company as to the true condition of 
her health. It was material that the company should have 
known the facts; and the misrepresentation and suppression 
of facts thus found render the policy void : ./union v. J’rorimiti!
Vrto'nU nl Institution, 28 Can. S.C.R. 554 ; Yon Limit non v. 
lh shown if h. it Man. & liy. 45.

I further find that the plaintiff, the beneficiary under the 
policy, was a party to the misrepresentations and concealments 
on the part of the deceased. In June, 1910, he was given to 
understand by Dr. Sod ay that his wife was then suffering 
from consumption, and was in such an advanced state that she 
would not live longer than nine months. He knew this when 
he took her to the insurance agent to effect the policy of insur­
ance in question, and he paid the premium for that policy 
with his own funds, knowing that it was being effected for his 
Ix-iiefit. . . .

In the witness-box he pretended that the idea of effecting 
insurance on the wife’s life originated with her, and was
carried out at her instance. I am unable to accept his testi­
mony mi the point. Whether or not the moral guilt attaches
to both of them in equal degree is immaterial. The husband is 
li'-re claiming the benefit of the policy, and is affected by bis 
own conduct as well as hers, lie knew, when the policy was 
«•Ifected, that his wife was dying of consumption, and lie must 
liave been aware that, if that fact were known by the company, 
the policy would not have been issued. He allowed them to 
reniiiin in ignorance of the facts, and paid the premium, there*
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ONT. by identifying himself with the tnmsaetion. His own conduct
II. C. .1.

11)12
is, 1 consider, sufficient to void the policy. He whs a part \ to 
the fraud which procured its being issued, and cannot he

Assl lt x \( 1

allowed to profit by his own wrong.
1, therefore, think this action should be dismissed with 

costs.

Action dismiss/<1

B. C. Re VANCOUVER, VICTORIA A EASTERN R. CO.

C. A.

11)12
Jirili'h Columbia Court of Appeal, Macdonald, C.J.A., Irvinp, Mo, 

(lallihtr, JJ.A. June 28, ID 12.

Juno 2S.
1. Nnnmi.mox ($111 17) Aw\im—( o\n.t shi m ss Sktiim. m*

1 AIM III. Ill CAIIHY III T IMU HTAKIMi -It.S.C. ItHHI, ( II. '57. s| i If' 
An a ward iniulo liy nrliit ratura ii|i|miniei| iimlvr see. lin» 

Itnilwiiv Act. It.S.C. i 110)1. ell. ri7, tu incertain the enni|ieiisiil imii 1 
ilmulil Is* |>si id fur injuries t i la ml nut net u ally taken nr n-e.l 1 i 
railway, the nw tier* claiming that the la ml was iitjiirinii-lx a M«* t« 
lavniN* the railway «a-» Imilt lietween the 1 uni a ml the »• i. t!» i- 
cutting nir their rights of access In the sea, will Is- set aside •" in- 
nf |lie failure uf the arhitralurs tu keep a |irniuise made In • in 1 
the owner* nf the land when the suggestjnli was nlfered nil tie u 
t inn |iriHwdings thill tile I|l|estiu|| nf the il|i|ilieilhililv nf see. Ills • ! ’ 
Kailwny A et, l!.s,( ", 11)0)5. eh. .17. In *in-h a ease sliniild !*• i • r-11 • ! 
In the entirl, which promise was that they, the arhitratni*. -Iimll 
have it a|i|iear nn the fare nf the award whether nr imt sin-h n- n
applied.

f.liidgnient rendered at the trial alUrmed by divided emn l . |

Statement 'fins is ou iippcol from on order of Urcgory. •!.. selling a>i<: 
on ownnl under Hu- Itoilwoy Act.

Tin* op pen 1 was dismissed, the Court being cipntlly dividrl 

.1. II. MacSfill, K.C., for appellant.
Messrs. IK Armour, J. II. limn! and .1. IV. V. 1 m . fur

Macdonald, Macdonald, C.J.A.: During tin* course of tin* proem! 
ings lie fore the arbitrators a (ptestioii was raised as t" 
will tiler or not see. IDS id' tile Railway Act could 1"* np|• 1 «1 1,1 
lli facts of this ease. No land bail been taken from th 
elailiiing compensation. The railway did not touch tli'if la ml 
but they claimed that their lands were injuriously aii-etel 
because of the construction of the railway between tie > I omU 
and the sea. During such discussion it was suggested that : • 
ijiiestion of the applicability of said section be referred to th■ 
Court. This suggestion was not acted upon because the ark 
trotors promised the land owners that they would make it 
appear on the face of the award whether or not they bad appli'd 
the section. This promise was not kept. There is no suggesti"» 
of bad faith oil the part of the arbitrators, but the result uas

D78D
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that the land owners refrained from taking a<lvantage of their 
right, and relied upon an equivalent, namely, to move if neces- 
nary after the award wax made, which they could do if it 
appeared on the face of the award that the arbitrators had 
applied the sect ion. Evidence was offered to shew that the 
arbitrators did apply the section. It was objected to on th ‘ 
wound that arbitrators are not permitted to give evidence as to 
uhut took place amongst themselves. In my view of the ease 
it is in t necessary to decide this question. The evidence shewing 
the promise is that of one of the solicitors in the proceedings 
before the arbitrators, and the award itself shews that that 
promise was not carried out. It docs not, therefore, seem to me 
•«sential to shew either that the arbitrators did or did not apply 
the said section. They may have done so, and that, in my 
opinion, is sufficient to invalidate the award, if. in fact, the 
section is inapplicable.

In terms the section deals only with “lands through or over 
which the rail wax will pass." The increased value is that 
• rented “by reason of the passage of the railway through or over 
the same, or by reason of the construct ion of the railway." 
These two disjunctive eluuses refer to lands through or over 
which the railway will pass. Farther along in the section refer­
ence is again made to the lands with which 1 lie section deals. 
The arbitrators are to set off the increased value against the 
liiw or damage that may Ik- suffered or sustained by reason of 
the company “taking possession of or using said lands."

To arrive, therefore, at the conclusion that sec. lfw applies, 
il i« necessary to delete from the section the xvords “through or 
over which the railway will pass," and to disregard the plain 
«mi ordinary meaning of the words “taking possession of or 
using the said lands."

As against what I conceive to In- the plain and grammatical 
construction and meaning of the clause, it is urged that the 
w»nl "such" in the phrase “such value or compensation" at 
the Itegiiining of tile section, refer* to the antecedent sections 
r lilting to arbitration, and properly includes l»otli classes of 
claim*, namely, those where land is taken and those where land 
' nut taken or entered upon. This contention is correct, but I 
think the word such" must Is* confined in its meaning by tin; 
M of the section. It was also contended that it is not reu- 
'"imhle to suppose that Parliament intended to make one rule 
tor one class of claims and another for another class when there 
is no apparent reason for doing so. While that is a eircuiii- 
-Imifc imt to Is* overlooked, it does not appear to me to outweigh 
tin* olistaclce in the way of the const ruction which the appellants 
raatend for.

It xvas also strongly pressed upon us in argument that tin* 
railway actually entered upon and took possession of “land"

7211
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B. C. of tin* respondents within tin* definition of land in the inter­
C. A.
1012

pretation clause of the Act; that the respondents’ rights to 
access to the sea are hereditaments within the meaning of that

It K
Vaxvuvvkh,

K.xmkkn 1t. 
(o.

definition, and that when the appellants built their line along 
the foreshore in front of respondents’ property they in effect 
took an interest in land by destroying that which was an inci­
dent to the enjoyment of the land. The i 1 right to
across to the sea may he an hereditament ; if so, it is an incor­
poreal one. The railway company is given bv the Act the right

Mwrdonild,
C.J.A. to enter in and upon the lands of other persons, and looking at 

the whole purpose and context of the Act, 1 am of opinion that 
assuming the right in question to be an hereditament, tin- defi­
nition of land above referred to must be confined to corporeal 
hereditaments. I think the language of Lord Watson in (Ircc it 
Western Hailieai/ v. Swindon tV Cheltenham lfaihean Co.
(1884), 9 A.C. 787. at p. 800, is applicable east*. !!«• says
speaking of the English. Lands Clauses Act, which contains a 
definition of land practically identical with that in the Railway 
Act :— •

Now, it in perfectly true that the word “htmls” ns it occurs m 
ninny of the lending clauses of the Act of 1845, is, by reason of the 
context, limited to corporeal hereditaments. Taking that Act /•• r «. 
and irrespective of the terms of any other statute, these clause- > nv 
appear to lie j to the compulsory taking of an easement, at
least in the sense in which the respondents are by their Act empowers! 
to purchase and take such a right. The only easements which the- 
provisions, read by themselves, seem to contemplate, are smit • 
rights burdening the corporeal lands taken by the company, which are 
destroyed or by the construction of the railway. The com
puny are not dealt with as living either entitled or bound to | ha-c 
and take such easements, but as liable to make compensation in reqievt 
of their having by the construction of their authorized works injuri 
ously affected the dominant land to which the easements are attached.

The appeal should Ik? dismissed.

In inc. J. A. Irving, J.A.:—Gregory, J., set aside the award on the 
application of the owners.

See. 198 requires the arbitrators to ascertain what amount 
should be allowed to the owner for inconvenience, loss or damage 
suffered or sustained by reason of the railway company faking 
possession of or using his land.

Although I am of opinion that sec. 198 does not ap !y to 
this case, yet I do not see why the arbitrators should ii"t in 
ascertaining the compensation payable to the landowner in 
respect of the incorporeal hereditament adopt for their guidance 
the principles indicated by see. 198. Incorporeal hereditaments 
are deemed to be in the possession of him who is entitl'd to 
them.

C37-D 552
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In this case the railway do not take possession or use any of 
the land the property of the respondents. How then can any­
thing he set off against something which cannot he ascertained? 

See. 198, therefore, in my opinion, cannot apply to this case. 
That being so, can this award be set aside ? Mr. Cordon 

contended that as the arbitrators had taken see. 198 into con­
sideration, they were guilty of that technical misconduct which 
is included in see. 11 of the Arbitration Act misconduct only 
in the sense that they made a mistake as to the scope of tin* 
authority conferred on them. There is no doubt that an award 
will he set aside if an arbitrator has gone wrong in point of 
law. and the error in law appears upon the face of the award. 
This was decided many years ago: II oil if kill son v. Ferme (1857), 
l{ r.ll.X.K. 189. and was acted upon by this Court in //umplm i/h 
v. IV. loi in. 5 D.L.R. 294, 21 W.L.R. 555.

The principle is this: Courts are unwilling to interfere with 
the decision of those whom the parties have selected to be the 
judge of the law and the fact; so, for a mistake in law, the 
award will not he ground for setting it aside, unless it appear 
on the face of the award : sec eases collected in Redman on 
Awards, 1903 ed., p. 270.

As pointed out by Parke, B., in Phillips v. Frans, 12 M. & 
W. 309:—

Although we nmy possibly «to some injustice in pnrtieulnr cases, I 
think it is letter to mlhere to the |irinvi|ile of not allowing awards to 
lie N>t aside for mistakes, nml not to open a door to inquire into the 
merits, or wo shall have to do so in utmost every rase.

It has always been the inclination of the Courts to uphold rather 
than set aside awards: lie Tr in pieman, 9 Dowl. 962; Cock v. 
(lent, 1.1 M. & W. 364; 15 L.J. Kx. 33; Ht Palkinijhain, [1900] 
AC. 452; Adams v. Great Northern, [ 1891] AC. 39; Ilourii- 
tollern, 54 L.T. 596. Ilodgkinson v. Fernie, 3 C.B.X.S. 189, is 
instructive on other points raised in this ease. It lavs down the 
rule that there is no di(Terence whether the award is by a pro­
fessional man or a layman, and it also deals with the question 
as to mi award being sent hack for a mistake in law not apparent 
*m the face of the award, Imt disclosed in a separate writing; 
and the ease of Jones v. Carry, 5 Bing. X.C. 187. was mentioned 
H'mi authority to send the ease hack on the strength of a letter 
written by the arbitrator after the award had been made. In 
1861. IIolgate v. Killick, 31 L.J. Kx. 7, 7 11. & X. 417, the 
Court refused to look at n letter written by a Master to whom 
the ease had been referred.

In 1875 I)inn v. Make was decided, L.R. 10 C.P. 388; the 
application to remit was based upon a verbal statement made 
*'> the arbitrator as to the grounds on which lie had decided. 
The application was refused because it was not shewn that the 
'Titratin' had admitted that he had decided erroneously, fol-

B. C.

L\ A.
ISIS
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\ u mai \

Hast. n\ 1!. 
Co.

Irving. I.A.
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B. C. lowing Lockwood v. Smith, 10 W.R. 628. There whs nothin'.' i

1913
indicate to the Court that the selected tribunal was desirous ot 
the assistance of the Court : /># /• Archibald, J., at 391, and

11»:
VANCOUVER,

Victoria

Eabteb* R. 
Cto.

willing to review his decision on the point on which he believed 
himself to have gone wrong : per Brett, J., at 390; Denman, .1 
expressed the same opinion, in the interval the opinion had 
been given by Mr. Baron Cleasby in advising the House of L.n|> 
in Duke of Bucclcugh v. Metropolitan Board of Works, that it, 
au application to set aside an award on the ground of mi>talv

Irrlng, J. A. or misconception of the arbitrator, the Court would probably
reject no means of informing itself whether the arbitrator had 
proceeded upon such a mistake or misconception : L.R. 5 II I,

> 1872), at 186
The rule is summed up by Strong, J., in McRae v. /.- imvj.

18 Can. S.C.K. 280, that to interfere on the ground of mistake
in law (1) the mistake must appear on the face of the award, 
or in some paper which forms part of the award, and ^ by 
reference incorporated with it; (2) where the arbitrator has him 
self shewn that lie is not satisfied with the award and is devrons 
of the assistance of the Court on the point on which lie believ> 
he has gone wrong.

Having reached this conclusion, we may now read what tin- 
arbitrators have said or written.

The letters written by llis Honour Judge Lampman cannot 
be regarded as an official act: see see. 197 (2) so as to amount 
to an expression of opinion by, or a request on behalf of the 
majority that the Court should lend its assistance and advice 
to the Board. The landowners therefore have not satisfied the 
onus which is cast on them, that there should be an expression 
from a majority of the Board of a willingness to reconsider the 
matter. Judge Lampman’s letter amounts to nothing more than 
this: “We may have been wrong, and therefore you arc in a 
position to carry it further”; but it is to be noted that although 
requested, in terms, to do so, lie docs not request nor consent to 
the application being made.

Then there remains the point put before us by Mr. Armour, 
that the counsel for the landowners were misled by a remark made 
at the hearing by the presiding member of the Board, and that as 
a consequence the landowners have been deprived of their right 
of appeal. It has been truly said that the surest way to have 
a misunderstanding is to have iui understanding. The usual 
and proper way to take the opinion of the Court as to scope of 
a submission to arbitration when you are dissatisfied with the 
course being taken at the hearing, is to apply to revoke tin* sub­
mission or to ask for a special ease : Hart v. Dyke, 32
55. In this ease no request was made to the Board for a stated 
ease, nor was there any application to revoke.
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It is true that certain evidence was objected to (p. 60), but 
the record does not shew that the objection was pressed or that 
any agreement was made between counsel, or between the Hoard 
and counsel. In fact, as already mentioned, there was no request 
for, and therefore no refusal of, a stated ease. The counsel for 
the landowners chose to rely on what the presiding mendier said 
was his intention, hut it seems the presiding member was not 
aide to carry out this intention.

I do not see that the other members of tin- Board wore hound 
by the presiding member’s declaration of intention, as the sub 
mission was to two. The promise of the presiding mendier, if 
promisi» is the proper word, must Is* understood as being subject 
to the speaker’s ability to get another to agree with him. 1 
do not think either of the other two members of the Board was 
called upon to express approval or dissent from the proposed 
course, nor was counsel or the railway bound to object. An 
obligation to speak by no means arises from a mere challenge.

I would allow the appeal.

B C.

C. A. 
1012

ltK
V A Mill Mil.

Victoria 

Kami h\ K.

Martin, J.A. :—While I have reached the same conclusion as 
the learned Chief Justice. 1 am far from living free from doubt 
alxait the true construction of this difficult section. 198, and 
think it desirable to add that in my opinion the definition of 
"lands” is sufficient to cover the right of access in quest ion, 
which is a “natural right” and a species of easement: Goddard 
on Easement, 3; 11 Hals. 238: and clearly an incorporeal her­
editament according to the authorities: #Until Wt stern If. 
f"... x. SirÎHiloii It. Co. ( 1882-3). 52 L.J. Ch. 306, 33 U. Ch. 
1075: Tin (fut tu v. Cam brian II. Co. ( 1871 LH. 6 <^.B. 422, 
!i A.C. 787; Lyon v. Fishmongers Co., 1 A.C. 662; Sortli Shore 
I!. Co. v. Fitui (1889), 14 A.C. 612, which also shew that there 
i- no difference in principle between the rights of access of ripar­
ian owners on tidal waters or navigable and non-navigable 
streams. But it would appear from the judgment of Lord 
Watson, in the (Ireat Western v. Swindon ease, 52 L.J.Ch. 306, 
.VI L.J.Ch. 1075, that unless the corresponding English Land 
Clauses Act

in incorporated with enactments which expressly confer upon the pro­
moters power to purchase and take ineorporeal hereditaments by com­
pulsion,

it does not apply to hereditaments of that nature, and in view 
uf the faet that this opinion of Lord Watson has been applied liv 
the Court of Appeal in Ft Tht City and StmlIt London If. 
outI the United Ibirishes of St. Mary, tie., [1903] A.C. 728, 1 
think it is a safe guide to follow in this ease in construing the 
effect that is to he given to the crucial words in see. 198, viz : 
"any lands of the opposite party through or over which the 
railway will pass.” Though the expression in our interpréta*
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B. C. tion, sub-sec. 15 of set*. 2, is at first blush somewhat broader Hum
C A
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the corresponding interpretation of * ” in see. 2 of tin-
English Land Clauses oi 1845 (8 and 9 Viet. eh. 18) bccaux- it

Kk
Va.nvovvku,
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Kan min H. 
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says that land ‘‘includes real property messuages lands, tin. 
nient» and hereditaments of any tenure,” whereas the Knglish 
Act omits ‘‘real property,” yet that really does not carry ill 
matter any further, because although in the broad conveynn iin­
sensé all property must be either real or personal, yet the

Martin. J.A.
sion of the Queen's Bench Division in Laws v. Eltrimjlnhit 
(1881), 8 Q.B.D. 283, shews that, where the sense of the matier 
and the context require it, the wide term ‘‘any real or personal 
property whatsoever” will be applied to tangible property only, 
and not to incorporeal rights.

1 therefore agree that the * should not be allowed.
Oalliher, J.A. Galliiibb, J.A. :—This is an appeal from the judgment of 

Gregory, J., setting aside an award dated December 9th, 1911. 
made by 1 lis Honour Peter S. Lampman, and Howard J. Dun­
can, two pf the arbitrators appointed to net in an arbitration 
respecting above lots, between the Vancouver, Victoria and Last- 
era Railway and Navigation Company and J. J. Banfield and 
Evans B. Deane.

The award simply fixes the damage sustained at one dollar 
per lot, and is valid on its face.

The parties attacking the award contend that it was agreed 
between the arbitrators and all parties concerned during the 
arbitration proceedings, that the arbitrators should in tlieu- 
award set out the amount which they considered the lots in ques­
tion were damaged by the construction of tin* railway, and also 
the amount to which they considered such lots were benefited.

Had this been done, the s would have been in a posi­
tion to apply to the Court to set aside the award on the ground 
that the arbitrators proceeded upon a wrong principle provided 
sec. 198 did not apply, which was the claimants' contention.

There is nothing on the face of the award which shewn 
whether or not the arbitrators dealt with see. 198, but in cor- 

e which took place subsequent to the award being 
made between the chairman. Judge Lampman, and the solicitors 
for the claimants, it s that the two arbitrators who made
the award considered that sec. 198 did apply, and the only rea­
son why they did not shew on the face of the award the amount 
of damages and the increased value, was because no two of them 
could agree as to the damage to any particular lot, but two ot 
them did agree that the damage was fully compensated by the 
increase in value and awarded the nominal sum of one dollar 
in respect of each parcel.

Objection was taken that this correspondence is not admis-
si hie, mid I ligne t luit it is not admissible in so far us il may

8
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be sought to shew matters included in or excluded from the 
award by the arbitrators : Duke of Hucdeugh v. Metropolitan 
B»ard of Works (1872), 5 E. & I., appeals at 436.

But we have in the arbitration proceedings the opinion 
expressed by the chairman, Judge Lampniun, and Mr. Duncan, 
another of the arbitrators, that see. 1118 did apply, and evidence 
was taken of increased valuation subject to objection by the 
claimants. In looking at the award itself, and having in view 
tin- evidence, I think we must reasonably assume that in making 
their award the arbitrators did apply see. 198.

it then becomes necessary to inquire as to whether the agree­
ment as contended for was entered into, and if so. liave the 
respondents been prejudiced in the non-fulfilment of same?

1 think we must assume from all the evidence before us (and 
in this respect 1 consider the correspondence admissible) that 
the agreement was entered into, or the promise given, as it is 
styled.

When the question of the applicability of see. 198 came up, 
the plain and proper course for the respondents to have taken 
was to have asked for a reference under the Arbitration Act, 
mid is the one which 1 think counsel should have pursued, but 
on the other hand, had the arrangement been carried out as 
promised, they would have had their remedy as 1 have above 
pointed out.

We have then to consider whether the failure to carry out 
the arrangement amounted to legal misconduct, and if so, have 
the respondents been prejudiced ?

Ender tile authorities, a request made to refer and a consent 
given but not acted upon by the arbitrators, and an award made 
without such reference, has been held to be legal misconduct and 
the award set aside.

I can see no distinction between such a case and the one 
ider consideration, but as Courts of law should favour the 

upholding of awards unless some manifest injustice would be 
done, we should, 1 think, consider whether the respondents have 
been prejudiced by reason of the failure of the arbitrators to 
carry out their agreement.

Admittedly if sec. 198 applies they could not be prejudiced, 
is under the course the respondents chose to pursue, had the 
arbitrators carried out their promise, the only ground open 
would be that sec. 198 did not apply, and therefore the arbitra­
tor* Imd proceeded upon a wrong principle.

Se linn 198 is as follows :—
The arbitrators or the sole arbitrator in deciding on hiu-h value or 

ronipeiiMitioii hhnll take into consideration the increased value beyond 
the increased value common to all lands in the locality that will be 
gi'cii to any lands of the opposite party through or over which the 
railway will pass by reason of the passage of the railway through or
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over the mime, or by renson of the eoiiHt met ion of the railwiiv, nn,| 
shall set off such increased value that will attach to the said laid/ 
against the inconvenience, loss or damage that might he Buffered or 
sustained by reason of the company taking possession of or using the 
Haiti lunds.

Tin* short point in regard to t his section is, does it apply where 
the company constructing the railway does not use or take pos­
session of any of the ‘ ' of the applicants 1

The respondents’ contention is that because the company tin 
not use or take possession of any of the of the applicants, 
no set-off under this section can he applied, although they may 
claim damages in respect of such for injurious affection
by reason of the const met ion of the railway.

lender the section, the arbitrators having decided that by 
reason of the construction of the railway an increased vain" 
beyond that common to all lands in the locality has been given 
to the " in question, shall take into consideration such 
increased value. “Shall take into consideration” clearly implies 
for some purpose, and the respondents say that purpose is ipuili- 
tfed by the latter words of the section, “and shall set off such 
increased value,” etc., to the end.

1 think we should endeavour to get at what was the intention 
of Parliament in framing this section. The first part of the 
section directs that the arbitrators shall take into consideration, 
etc., not only increased value by reason of the passage of tin- 
railway through or over the lands, but by reason of the con­
struction of the railway as well—this latter is wide enough l" 
include lands not touched by the railway, and since the arbi­
trators are directed to consider increased value in respect of 
such, direction in this respect would be useless if it can only In- 
applied to lands actually entered upon.

There are no words in the section directly forbidding such 
application, and it should not be presumed that Parliament 
legislates uselessly. It seems to me that Parliament could not 
have intended (that in a case where e usât ion for damage is 
sought in respect of lands not taken but injuriously atïcctcil 
by the construction of a railway), after directing that m na«cd 
values to tin; lands by reason of such construction should I" on- 
sidered that such increased values could not In* set off if 
necessary 1 would read in at the end of the section tin wank 
“or by reason of the construction of the railway.”

I think that see. 108 is applicable, and if I am right the 
m i are in no way injured by the failure of the arbitra­
tors to carry out the agreement.

The judgment of (Iregory, J., should be reversed, and the 
award restored.

Appeal dismiss!</ by iliviih>1 <
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Re TURNER.

Ontario llitjh Court, RidJtll, in Chamber*. June 19, 1912.

1. Kxevi tokh ami administrators (8 HI A—(191 Appmcatiox of ex-
BfVTURN 1 OR AIIVIVE OF I'OVRT WllETIIER PROPERTY IIEUIXliS TO 
ESTAT I : MaXAOKMEXT OR ADMINISTRATION OF TIIE PROPERTY— 
R.S.O. 1897. i ll. 129, SEC. 39, HI ll-SKT. 1.

It i* not within tin* power of tin» Court to advise an executor under 
Mlb-see. (1), see. 39, eh. 129, R.S.O. 1897. as to whether property lie 
lungs to the estate lie represents or to another person, since Hint is not 
a question pertaining to "the management or administration of tin* 
properly" about which the Court may. under such sub section advise 
I lie personal representative of a deceased person.

\Rc Railf/ (1911), 23 O.L.R. 112, followed.]

2. Writ ami procehn (§IIC 3.») Leave to serve si iisim thixai.i y—
Notice of motion for direction to executors—Cox. Rci.es 1897

Vnder Consolidated Rub* 938 in). < hit. ('.It. 1S97. giving an ex 
editor right to serve a notice for the determination without the ad­
ministration of the estate of any question affecting the rights or 
interests of the persons claiming to lie crediting devisee, legatee, next 
of kin or heir at law or restai que trust, the Court will not grunt 
leave to serve siihstitutionallv one who has a claim upon certain 
land of the estate as the rule is not intended to enable a determin­
ation whether certain property belongs to an estate or not.

Application by the executors of Anne 10. Turner for advice 
under R.S.O. 1897 eh. 129, see. 29 (1).

K. 11. Haul, for the applicants.

Riddell, J. :—John Turner died in 1887. having devised lot 
ft on the north side of Marlborough street, Brantford, subject 
to a mortgage in favour of a loan company, to his daughter; in 
1889. the daughter married Horace Spence, ami about a year 
later died in child-bed, intestate; her child died within a few 
months—whereby the husband became the owner of the lot. lie 
verbally renounced, it is said, all claim to the lot. giving it tip 
to Anne E. Turner, his mother-in-law, the widow of John Turn­
er. She died in 1908, having been in receipt of the rent of the 
lot from the time of her grandchild’s death in about 1891. In 
her will she left, her real estate upon trust for sale, the proceeds 
to he in trust for her daughter Mrs. Chittenden for life, or, if 
she should survive her husband, absolutely ; if she should pre­
decease him, then her children were to have it in equal shares. 
It is said that these children are now of full age, and are the per­
sons entitled to the estate. I assume, therefore, that Mrs. Chit 
tenden died before her husband.

The assignees of the mortgagees under John E. Turner's 
mortgage has sold for $1,505. After paying the mortgage, 
there remained a balance of $079.09. This was claimed hv the 
Brantford Trust Company Limited, as executors of Anne E. 
Turner, and paid to them under a bond of indemnity.

IT. C. J.
1012

-
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ONT. It appears that Spence, shortly after the death of his child,
H. C J. 

1012
went away sailing, and has led the life of a sailor ever sine» 
about four times a year communicating with his father, the last 
time from the West Indies.

Kk The executors of Anne K. Turner now apply for advice
under K.S.O. IS! 17 eh. 129. see. 39 (1), and base the pradin- 
on Con. Rule 938 (g>. They ask advice as to what they are to do 
with this sum of $(>79.09.

A few months ago, I again pointed out that the statute does 
not authorise the determination of questions of this kind on an 
application for advice : lie Hallfi (1911), 25 O.L.R. 112. What 
is, of course, desired is to determine whether Spence or the 
estate of Mrs. Turner is entitled to this sum ; and that is not 
“any question respecting the management or administration of 
the property.”

The motion, then, is refused.
Then 1 am asked for leave to serve Spence substitutionally by 

delivering a notice under Con. Rule 9:18 (a). That is equally 
out of the question. The Con. Rule was not intended to enable a 
determination of whether certain property belongs to an estate 
or not.

When trust companies take over the administration of an 
estate, they have the same obligations as other executors or 
administrators—their whole function is not to make or lose 
money for their shareholders; and they must take all the obli­
gations. as well as the emoluments, of private executors. If 
they have in their hands money which rightfully belongs to 
Spence, that is a matter for them to adjust—and there is no 
short cut provided by the Legislature. It is said that Spence's 
father is likely to hear from him before long; if so, one would 
think a reasonable course for those es of the money
would be to see what position Spence takes in reference to it 
it may be that he will release all right to the money or convey 
all right he may have to the company or the grandchildren of 
Anne E. Turner, and so get rid of any . ; or it may lie
that he will insist upon lieing paid the sum himself or that it lie 
paid to his father. Then it will lie for the company to decide 
what to do. I am not giving this as any advice, but throw it 
out as a suggestion of what ordinary business and
practice would indicate should lie done.

As things are now, the application for substitutional service 
is also refused.

As there was no opposition, there will be no costs : hut the 
applicants are not to he allowed to charge the costs of this appli­
cation against the estate.

Order areordinijhi.
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REX v. HAMLINK. ONT.

Ihilario Dirinional Court, Faleonhriilijr, CJ.K.IL. Itiithm ami lliihlrll, .LI D. C.
Ifey l". 1912 imi >

1. EvIIIEXCK <8 111—.103) VkENI MITtOX l\ I mil K III .1 mill.XI. XI'TH—
Coi'KT I Ill'll I.Mi—MATTERS in HiMTINI.

W Ill'll' there in H II y I'liiitlii't nr lli<M*ri'|Hllli-> a* III III!' ili'tiuii nf 11 
judge nr emirt iillteer in any matter of unitim*. tin- |iri*^uui|iti«iii tint 
nil wai linin' rightly should prevail.

2. Dismissal ami iusciintim am i: i 1 I—11—lliiiiiT in i*\urv miivimi m
Vl AMI A ftiNVII TIlIN TO HlMHi.NTI.Nl K HIM APFI.lt'A1 ION.

It should Im* nnlx will'll' till'll' i* illwiluti'ly im doubt. tfiait il pari \ 
litigant. invoking tin* nid nf tin- court In get rid nf » rniivirtinii. 
should. n ft it going h mlnin Iviigtli. and lining likidy to fail. !*• |ier 
mit till to atop -.hurt and deny tin* right uf the entirt In go furtlu-r.

.1 Am xi. i 8 Ml K—OH)—Extension ok time—Am ai. piuii vonvhthin 
I MOM I XSI'El l HIX A Nil SALE AfT, ll.S.t I ill Hi. t ||. S3, MM'. .'I.'l.'i—
JtllltlAL HIMCKI TIO.N.

Where, under Neetinu 333 nf the Iii-|M‘i*tion and Sale Aid, ll.S.t 
eli. S3. the I'uiirt nr judge hearing an iip|ieal from a eonvietinn tinder 
that Act Iiim min' extended the time fur hearing and division ln-yond 
the 30 day* thereby limited, tin* time fur Hindi hearing and devi%imi 
i* then wholly at large and in the discretion of the emirt or judge.

4. I'ROIIIHITIIIN (8 V—32)—1‘Ri.l'kllVBK—\N III x WRIT MAY INRI'E \PI'I.IC 
A lilt. IT V WIIKKE JVIHVIAI. OKKII'EK KXERlISES .11 KISIHCTliiN IN 
1LLEUAI. AMI IKRElil I..XH MANNER.

I'ruhihitiiin in not rx debito jimlilia; it i* an extreme measure, and 
i< not granted in cam* of n mere illegality or irregularity not going 
to the jurisdiction. or where the judicial ullieer having jurisdiction 
exercise* it in an irregular manner.

j Si- In rr Itirih, 13 t Ml. 743 ; Hr Cunmiiiiil* uml I’nnnlii of Carlr 
ion, 23 O.R. 007. 20 O.R. I; Hniinn v. Mayor uf London, ti'.t l<.T.
11. 721; Itrffii ia v. .limiter* of K ml, 24 Q.il.D. 1S|.|

3. l'aiiiiiniTioN ( 8 V—27 )—Dotirr as to .11 rihiihtion ok inkekiou vm m
.IniH'IAI. DISCRETION IN REEISIMl PRlIlliniTION.

\Miere there it doubt in feet or laxv whether an inferior emirt i* 
exeeeiHng it* jurisdiction. or i* aiding xvithmit Jurisdiction. the 
superior v mrt *liould exercise it* discretion to refuse prohibition.

| It hi Ihiiujhiii v. •I iff tir*, L.H. III CM*. 379, referred to.|

6. I'ltOIIIIIITlOX (| V—32)—JlHlMIlHTION OK INKER MR (III III—INCORRECT 
ORIlER—K.NI.ARliEMENT OE MOTION TO AI.LoW I ORREl llu.N OK MIS-

l’poil r motion for pmliihition. where, in a matter in xvhirli it 
lia* jurisdiction, an inferior eourt ha* made an order xxhiidi ia 
inmrreet, hut which it van ea*ily *et right. I lie proper vour*e ia 
not to grant prohibition, hut to enlarge the motion *o a* to give 
the inferior emirt an opportunity to eormd the mistake, and. if it 
I** eurreeted. to Ui*mia* the iinitimt.

Ax appeal liv thr defendant from tin* order of Sutherland, statement 
J.. mi an applieation hy him for an order prohibiting the re- 
Kpoinlenls from enforcing certain orders made hy the Judge of 
the County Court of the County of Huron.

Tile appeal was dismissed.
The judgment * against is as follows;—424
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Hamuxk.

Sutherland. J.

.

November 3, 1910. Sutherland, J.:—This is an application 
on behalf of one Derrick F. Hamlink, the appellant in three similar 
proceedings, “for an order that the ret s, The King,
Merrit 11. Baker, Bernard Lewis Doyle, Esquire, Judge of the 
County Court of the County of Huron, and Daniel McDonald, 
clerk of the said Court, be” in each ease “prohibited from taking 
any further proceedings in the said actions, or upon three certain 
orders made therein, bearing date the 30th day of April, 1910, 
and intituled ‘In the County Court of the County of Huron,' 
dismissing the appeals of the said Hamlink to the County Court 
from three convictions” made “on the 11th day of January, 1910, 

by John Butler, Police Magistrate for the Town of Goderich, under 
the Inspection and Sale Act, R.S.C'. 1900, eh. 85, sec. 321, when by 
the said Hamlink was found guilty” in each case “of a violation of 
said Act, and ordered to pay the sum of $10,” in each case, by way 
of fine, and also in each case a specific sum for costs, “or upon a 
certificate of taxation given under each of said orders by the -aid 
clerk,” and “to set aside the rs and certificates and all
proceedings that have been or may be taken under the same.”

An information was laid in each case before the said Police 
Magistrate by Merrit It. Baker, a Dominion Fruit Inspector, on 
the 3rd day of December, 1909, and the charges were tried before 
the said Magistrate and convictions made in each case upon the 
11th January, 1910.

An appeal to the County Cour ron was
taken from the said convictions on the 17th day of January, 1910, 
pursuant to sec. 355 of the .said Act, the sum of $250 being deposited 
by the appellant with the said Police Magistrate on lodging his 
appeal. The matters apparently first came before B. !.. Doyle, 
Esquire, Senior Judge of the said County Court, on the appeals, 
on the 7th day of February, 1910, whereupon he endorsed and 
signed on each of the notices of appeal the following memorandum 
“1 hereby extend the time for hearing the appeal herein for ten 
davs from this date. Dated 7th of February, 1910. B. L. Doyle, 
.1 C C. Huron.”

On the 17th February, 1910, the matter apparently again 
came before him, and he endorsed a further extension of time to 
the 17th March, 1910, at one p.m.

Before such last-mentioned extension had expired, 
he, on the 10th day of March, 1910, made another extension to 
the 22nd March, and fixed that date at one p.m. for the hearing 
of the appeals.

The appeals were heard accordingly on the 22nd and 23rd 
days of March, 1910, and judgment reserved.

It is said on behalf of the applicant on this motion that at the 
conclusion of the hearing no further enlargement was made by 
the said Judge.

6924
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The respondent, on the motion, filed an affidavit of his solicitor, 
m which it is stated that on the 23rd March the argument of the 
case was postponed until the 28th March and again positioned 
until the 29th March, when tin- appeals were argued and judgment 
reserved; and, in the same affidavit, what purports to he a copy 
of a memorandum taken from the book kept hy the clerk of the 
said County Court, under date the 23rd March, 1910, reads as 
follows: “Trial concludes at 11.15 a.m.; argument po> 
until the 28th March, 1910, at 11 a.m.”

In each ease a written judgment in the following terms was 
later handed out hy the said Judge: “I affirm the conviction 
herein, and order that the sum thereby adjudged to he paid, 
together with the costs of the said " tion and the costs of this 
appeal, shall he paid out of the money deposited by the said appel­
lant on lodging his appeal with the Police Magistrate for the Town 
of (loderieh, and that the residue of the said deposit, if any, shall 
lie paid to the said ap|>ellant. Dated at (loderieh this 30th of 

1910/’
After the disposition of the appeals as aforesaid hy the said 

Judge, the respondent filed and served copies of his hill of costs 
in each of the eases, and took out an npimintment to tax tin- same 
before the clerk of the said County Court, and they were taxed 
on the ltith day of June, 1910, at $104.50, S29.95, and $27.45 
respectively.

On the 9th day of June, 1910, formal orders dismissing the said 
appeals had been settled hy the said Judge, in the presence of 
counsel for both parties; and the said orders, when issued, were 
dated the 30th day of April, 1910, and were filed in the office of 
the said clerk on the 10th June, 1910.

Each of tfie orders contains the following clauses:—
“(2) This Court doth order that the said appeal he and the 

same is hereby dismissed, and the said conviction affirmed, with 
costs to he paid by the ap|>ellant to the respondent; such costs 
to Ik* taxed according to the scale of costs taxable in this Court, 
and such costs to lie taxed by the clerk of this Court.

‘ 3) And this Court doth further order that such costs, when 
*> taxed, he paid hy the to the clerk of this Court to
Ik* paid over hy the said clerk to the rescindent.

“(4) And this Court doth further order that such costs he 
paid by the ap|)ellant within one week of the day when the same 
are so taxed as aforesaid.”

An affidavit of the solicitor for the up|>cllant herein, sworn on 
the 20th day of June, 1910, is filed u|ton this motion, and says in 
part: -

"Hi) The time for hearing the said appeals wits enlarged by 
the Judge of the County Court from time to time until the trial, 
which took place on the 22nd and 23rd days of February, 1910. 
The learned trial Judge, on the completion of the trial, reserved

ONT.
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ONT. his judgment. The said Court was not, however, adjourn**!:
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1912

nothing was done in connection with said appeals by way of render­
ing a decision therein until the 30th day of April last, when the

R«
Hammnk.

Judge of the County Court handed out a finding dismissing - •••h 
of the appeals with costs.”

l'f7) The respondent Merritt R. Baker then caused a final
-----order to he taken out, which order hears date the 30th day of April

Sutherland, j. })Ut W1W not signed by the trial Judge until within the I » -1
few days.

"(X) Cpon the settling of the said orders dismissing the three 
appeals, l took objection to the order, on the ground that the 
Judge should fix the amount of costs that should be paid by tli 
appellant, if any.

“(9) The respondent, after the said order was issued, pro­
ceeded to make up his bills of costs in each of the three app* ak 
and had them taxed, as directed by the said orders, by the < !rrk 
of the County Court of the County of Huron, in accordance with 
the County Court tariff. 1 appeared on said taxation, and «•In­
jected to the clerk of the County Court proceeding, and s»i«l 
objection was noted. The said bills were taxed in part ami left 
in order that the respondent might apply to the trial Judge for 
fiats and counsel fees.

“(10) Notice of application for fiats was served, ami 1 attemlcd 
upon said application, ami objected to the learned Judge fixing 
any counsel fee, as he would do in an ordinary County Court 
case, and took the objection that he had no jurisdiction, as In- had 
already signed the order, and that in my opinion, even Indore lit 
signed the order, he was fundus officio. The learned Judge re­
pressed himself asof the opinion that there was considerable (ore 
in my contention, but was of the opinion that he had jurisdieti m 
to amend his order of the 30th of April, 1910, revise the taxation 
math* by the clerk of the County Court, and adopt and cmlssb 
it in Ins order dismissing the npi>cul. The counsel for the re­
spondent appeared to agree with that contention, and, on tie re­
quest of the Judge, handed over to him the several bills for tin 
purpose of allowing him to revise same. The learned Judu* then 
proceeded to revise said bills, ami, on his announcing what h* 
proposed to do with them, the counsel for tin* rescindent at««l 
that he had not come prepared to argue the question of tie right 
of the appellant to object to said order or to the terms of it. ami 
asked that the matter stand to permit of it being further argued 
before His Honour.

"(11) The counsel for the respondent, immediately on Ivaung 
the chambers of the trial Judge, took the bills to the clerk of th 
County Court, and insisted upon him closing the taxation ami tax­
ing such counsel fee as In* could without fiat.

“(12) The Judge of the County Court, when the matter was 
first before him, ami after he had given an expression *>i what
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he would do with the hills, was informed hy counsel for the re­
spondent that he had an order signed by the Judge, and that they 
did not purpose going before him again to further argue the matter 
or ask for any further directions with the costs, and the trial JiuKe 
then stated that it appeared to him that the counsel for the re­
spondent had simply given him the hills to find out what his 
attitude would lie, and, when he found that it was opposed to the 
contention of the respondent, that he had wished to withdraw it.

*‘(13) The clerk of the County Court, at the request of the 
respondent, as 1 am advised and lielieve. closed the taxation and 
issued his certificate; and 1 am of the opinion that, unless the re­
spondent and the said County Court clerk he restrained by the 
order of this Court, execution will lie issued out of the slid Court 
and distress made of the goods of the np|M'llnut.”

\ further aflidavit was tiled by the respondent on these appeals, 
made hy a solicitor who acted as agent for the respondent's 
solicitor on the taxation of the said hills, ami which contains the 
following statement: “Said taxations were completed liv the 
clerk of the said Court with the exception of fixing the counsel 
fees of the respondent’s counsel at the trial of the appeals; ami. 
in accordance with the pravtiec of the Court, I served Mr. Blair 
the ; ppellant's solicitor) with a notice to attend before Mis 

Honour Judge Doyle for the purpose of getting fiats for such 
counsel fees, and upon the return of such notice Mr. Blair attended 
and objected to the Judge granting fiats, contending that the 
learned Judge should have fixed the costs in the orders which he 
made dismissing the appeals; and the learned Judge said that, if 
<uch was the ease, he would amend the orders ami lix the costs 
hut I contended that I was not there for that purpose, hut only 
on tin- application for the fiats; and. as the orders stood until the 
appellant moved to set them aside or vary them, my instruct ions 
were to abide hy them; ami, when the learned Judge informed 
me that he would not fix a greater counsel fee than $10. 1 informed 
him that there was no necessity for obtaining his fiat, as the clerk 
of the County Court could tax a counsel fee of that amount him­
self; and 1 declined to have the learned Judge retax tin* hills 
unless the appellant should, in the first place, either move to set 
■side or amend the order already made: and I then immediately 
priviiileil to the clerk’s office, and, ill the presence of Mr. Blair, 

i'wei! the taxation of the costs and obtained a certificate from tin* 
• lirk of the result of the taxation and served the same upon Mr. 
Blair "

Upon this application, 1 am asked to grant prohibition on several 
wounds. The informations were laid under tin* Act re*|>ectiiig 
the Inspect ion ivid Sale of ( Vrtain Staple C ommodities. R.S.C. 
1906, rh. S5, see. 321, sub-secs. 2 and 3. for alleged violations in 
rifirirve to the quality of the apples packed. Section 335 of 
-aid Avt is as follows:

!).(’.
11H2

• J.
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‘No appeal shall lit* from a conviction under this Part except 
to a Superior, ( ’ountv, Circuit or District Court, or the Court of 
the Sessions of the Peace, having jurisdiction where the convict ion 
was had; ir d such appeal shall he brought, notice of appeal in 
writing given, recognizance entered into or deposit made, within 
ten days after the date of conviction.

"2. The trial on any such appeal shall be heard, had. adjudi­
cated upon and decided, without the intervention of a jury. ;it 
such time and place as the Court or Judge hearing the trial ip- 

i, and within thirty days from the dale of conviction, utiles- 
the said Court or Judge extends the time for hearing and decision 
beyond such thirty days.

“3. In all respects not provided for in this Part, the proeedun 
under Part XV. of the Criminal Code shall, so far as applicable, 
apply to all prosecutions brought under this Part.”

There is an amendment to this Act in 1908, but it deals only 
with the question of penalties, and is not of importance in connec­
tion with these appeals.

The Criminal Code, R.S.C. 1900, eh. 140. Part XV.. sec. 7’d 
prescribes that ‘‘the Court to which such appeal is mail* hull 
then hear and determine the matter of appeal and m.ik
such order therein, with or without costs to either party, including 
costs of the Court below, as seems meet to the Court, and, in cm- 
of the dismissal of an appeal by the defendant and the affirmance 
of the conviction or order, shall order and adjudge the ap|»ellant 
to be punished according to the conviction or to pay the amount 
adjudged by the order, and to pay such costs as are awarded, 
and shall, if necessary, issue process for enforcing the judgment 
of the Court.

“2. In any ease where a deposit was made on appeal previously 
to the twentieth day of July in the year of our Lord one thousand 
nine hundred and five, if the conviction or order is affirmed, the 
Court may order that the sum thereby adjudged to be paid, to­
gether with the costs of the conviction or order, and the costs of 
the appeal, shall be paid out of the money deposited, and that the 
residue, if any, shall be repaid to the appellant; and, if the con­
viction or order is quashed, the Court shall order the money to 
be repaid to the

“3. The ( 'ourt to which such appeal is made ? 
if necessary, from time to time, by order endorsed on the convic­
tion or order, to adjourn the hearing of the appeal from one 
sittings to another, or others, of the said Court.”

Section 752: “When an appeal against any summary convic­
tion or order had been lodged in due form, and in compliance with 
the requirements of this Part, the Court appealed to *>ha try. 
and shall be the absolute judge, as well of the facts a< of the law 
in respect to such conviction or order.”

7

4

24
25
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Section 758: “If upon any appeal the Court trying the appeal 
orders either party to pay coats, the order shall direct the costs 
to he paid to the clerk of the peace or other proper officer of the 
Court, to be paid over by him to the person entitled to the same, 
and ’hull state within what time the costs shall be paid.”

The grounds on which the motion is based are as follows:
1) The learned Judge, at the time he made said orders, was 

functus officio.
2) The special Act under which said appeals were had. pro­

vided that the appeal should be ‘heard, had, adjudicated upon 
and decided . . . within thirty days from the date of con­
viction, unless the said ( 'ourt or Judge extends the time for hearing 
amt decision beyond such thirty days.’ Said decision was not 
given within thirty days, nor was the time extended.”

It seems to me that, if called upon to do so. and if I had the 
I tower to do so, I would hold that the learned County Court Judge 
had sufficiently extended the time for the hearing and decision 
of the appeals, and was still seized of the matter at the time he 
save judgment.

The other grounds are:—
' '3; The learned Judge of the County Court did not find, as 

In- b required to do. the amount of costs, if any, that the appellant 
•hould pay. nor did he, in what purported to be his final order 
dismissing each of the said appeals, state what was the amount 
of the costs, if any, which the appellant should pay; but directed 
'he same to be taxed by the clerk of the County Court of the 
' ounty of Huron.

I The said learned Judge, having made his final order 
without fixing said costs, is now fund us ojficio, and lias no power 
'"set aside, vary, or substitute another order for the one of the 
Wli April. 1910.

5 The clerk of the County Court had no jurisdiction to 
*ax the costs of said appeals under said orders."

It seems to me also that, if called upon to do so. and if 1 had the 
uwvr to do so, I would hold that it was the duty of the learned 
Mint: Court Judge himself to fix the amount of the costs when 
'posing finally of the appeals, and that lie was not warranted in 
•legating the taxation thereof to the clerk of the County Court, 
w could the latter finally tax the same and fix the amount 
•p-of. The County Court Judge might have availed himself 

! the «distance of the clerk in arriving at the proper amount of 
ms to he allowed, hut lie himself should pass judgment upon and 
• du- said amounts: Regina v. McIntosh ( 1807), 28 O.R. 003. 

* rhaps it is not too late for him to do this, upon a reconsideration 
•!,d amendment of the orders.

Now. prohibition is a remedy that should lie sparingly applied,
; "nb in a plain ease : Rr Cummings amt County of Cnrtcton 

V|* O.R. 007, 20 O.R. 1. The appeal in this case was
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decided on the merits without affecting the general prop., in: 
us to prohibition being an extreme measure. See also Inn 
v. Allan (ISM), 36 U.C.K. 123.

In the matters in question, the judgment of the Count\ < ■ 
Judge is under see. 752 quoted above, and is a final judgin'

1 assume that on the merits the convictions are right and 
stand.

Apart from the question of the power of the Judge havinu <•" 
exhausted, in so far as the appeals were concerned, at the time In 
gave judgment, on the 30th April, this matter is mainly on* - - 
costs.

1 am not clear that the remedy asked for, namely, prohibition, 
is one that should be applied, even if 1 had the power in thi* par­
ticular case to grant that remedy.

1 think, on the whole, the best course to take is to enlai.' t: 
matter for ten days, during which the County Court Judin u . 
be applied to, if the re? desires, to amend the order* in
question, by himself fixing the amount of costs which In think- 
should be allowed. If that is done, the motion will bo di.-iuk-v-: 
without costs, unless either party desire to speak to tin 
of costs, in which case they may have leave to do so.

Argument IV. Proudfoot, K.C., for the defendant. The learned .hub 
at the time he made the order appealed from, was funrtu 
The special Act under which these appeals were had. provided 
that the appeal should be “heard, had, adjudicated upon i - 
cided . . . within thirty days from the date of con . :
unless the said Court or Judge e> "< the time for hcanm: an 
decision beyond such thirty days.” The decision hen w.i- not 
given within thirty days, nor was the time extended: hV /. 
and IId 'all m 1910 22 O.L.R. IIs-: H n To • 
wamga and ('aunty of Simcoe (1902), t O.L.lb 1: Be lid1 •// 
Burnside (1900), 31 O.R. 095; Midland BAY. Co. v. (in 
Edmonlo 1 1895 I Q B.357; Regina v. Mclnt
003: In re Bush and Village of Bohcaygeon (1879), 41 I 1 II IW 
In re McCumber and Doyle (1807), 20 V.C.R. 510; 77- (J 
Murray (1807), 27 V.C’.IL 134; Seager's Magistrat' M >
2nd ed., pp. 75, 78; Be Chapman and City of London 1 
O.R. 33; Farquharson v. Morgan. [1894] 1 ().R. 552. Tin i:: • 
Judge of the County Court did not find, as he is required »«• 
the amount of costs, if any, that the appellant should ' • 
diil he, in what purported to be his final order dismissing 
the appeals, state the amount of the costs which tin- ’p<l ,T 
should pay, hut directed the costs to be taxed by the • I • 
County Court. Having made his final order without fixing th" 
costs, the Judge is now functus officio, and has no po\\ i" 
aside, vary, or substitute another order for, that of the 30tli Aprii 
1910. The clerk of the County Court had no 
the costs of the appeals under the orders.
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M. G. Cameron, K.C., for the respondent. The Judge had 
irisdiution when he made the orders of the 30th April, 1010. He 

may have made a mistake in not fixing the amount of tin- costs, 
nut that is not a subject for prohibition. When a Judge has juris­
diction, the transgression of a rule of practice forms no ground 
;.»r prohibition: Fee v. Mcllhargcy (1882), 1) P.R. 320; Martin 

. \lackonochic (1878), 3 Q.B.D. 730; Fx p. Story ( 18521. 12 ( Mb 
707, at p. 777.

Proudfoot, in reply.

May 10, 1012. Britton, J.: All the facts involved in tic -r 
three cases are fully set out in the judgment of Sutherland, J.

There is n- »t any further appeal on the merits, and we must 
tourne that the defendant was properly convicted. The convic­
tion» were upon informations laid under H.S.C. 1000, eh. 83: and 
the defendant appealed under sec. 335 of the same Act. The 
appeals were properly lodg»*d in due form, and were to the County 
1 ourt of the County of Huron. The convictions are <lat»*»l the 
11th January, 1910. In case of appeal tin* Act requires that it 
tic taken within ten days, and the trial of tin* appeal must be 
within thirty days from the date of conviction “unless the said 

(itrt or Judge extends tin* time for hearing ami decision lieyond 
Midi thirty days.” An extension of time for hearing necessarily 
involves an extension of time for decision. Where there is any 
■inflict or discrepancy as to what actually took place in formally 

extending the time, or in fact as to tin* action of a Judge or ( 'ourt 
'ticcr in any matter of routine, the presumption that all was done 

, zhtlx diould prevail. Where, as in this case, tin* Judge had tin*
- >xver to extend the time, and acted as if such extension was ac­

tually made, it would require a very strong and clear ease to war­
rant prohibition because of tin* omission formally to announc»* 
t make a memorandum in writing of an xtension of time for doing 
what afterwards was done. As to this objection -ami also as to 
the ohj»ction ♦hat the Jmlge did not himself fix tin* amount of 
>t' -I have, to say the least of it. grave doubts as to the appli- 
ibilitv of the cases cited.

1 have given every consideration in my |xnvcr to the ver\ 
ill ami «•ompletc arguments addressed to the Court by counsel, 

i have r»*a«l the eases cite»l—ami I have <*ar»*ful!y considered the 
udgnient of my brother Sutherland and his reasons for r»*fusing 
ho motion. The conclusion reaehe»! by nu* is. that it is not a 
>rop»*r ease for prohibition.

V 1 have, since going over tiiis ease, had an opportunity of 
'fling th" reasons for decision of my hrotlmr RitMell —and as 

1 agree that the appeal should be dismissed—I need not attempt 
| ’o give furtlmr reasons. I may a»l»l this, that it should be only 

vh.f thi*r«* is absolutely no doubt, that a party litigant, invoking 
the aid of the Court to g»*t ritl of a conviction, should, after going

DC.
1912

If AMI INK.

Argument
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a certain length and being likely to fail, stop short and «le t 
right «if the Court to go further.

Th«* appeal should be dismissed with costs.
Ilex

IIA Mil XK. 

Itidddl, J.

Riddell, J.: An appeal from the «leeision of my ! 
Sutherland, the defendant contending that he is entitled to 
hibit ion forthwith. Sufficient reason has been shewn for tli 
in taking the appeal. The facts are set out accurately .-n ; 
sufficient detail by the learned Judge. 1 mention the inn 
dates, etc.

The defendant was on the 11th January, 1910, convicted 
the Police Magistrate at Goderich, under sec. 321 of R.S.t pu -, 
ch. 85; an appeal was taken (17th January;, under sec. 33") <•:' •
Act, to the County Court of the County of Huron : tie ;i 
came on before tin* Juilge of that Court on the 7th Pel i . ■ 
and that learned Judge, upon that day, made the following r 
“I hereby extend the time for hearing the appeal herein i .r • 
days from this date.” On the 17 th February, the hear it I 
enlarged to the 17th March; then on the 10th March. «
22nd March; and upon the 22nd and 23r«l March tl 
was heard. (There were in reality three conviction*, 
etc., but 1 treat them all as though there were only mu 

It is saill that an enlargement was made for argumem 
28th March, and then till the 20th March; but thi- 
A note ap|x*ars in the clerk's book of the enlargement till u J' 
March. After argument—it is not pretended that full opportun­
ity for argument was not afforded and taken advantage of ,u-t:- 
ment was reserved, and on the 30th April the learned Judge hand 
out his judgment: “I affirm the conviction . . . and ord-r 
that the sum thereby adjudged to be paid, together with ih h- 
of the said conviction and the costs of this appeal, shall I» pi: i 
out of the money deposited by the saiil appellant,” etc., « t 

The informant thereupon filed his bills of costs, which, on :
Kith June, were taxed by the clerk of the County Court, over "■ 
protest of the defendant. On the 9th June, formal orders wvn 
taken out, dated the 30th April, and copies filed in the 
the clerk on the 10th June; these were to the following •

“2. This Court doth order that the saill appeal be 
same is hereby dismissed, and the said conviction affirn 
costs to be paid by the appellant to the respondent ; - 
to lie taxed according to the scale of costs taxable in tli 1 
an«l su«*h costs to be taxed by the clerk of this Court.

“3. And this Court doth further order that such cos! 
taxed be paid by the appellant to the clerk of this ( 'ourt t i 
over by the said clerk to the respondent.

“ 1. And this Court doth further order that such m-i ; 
by the appellant within one week of the day upon wi- Ji tin 
same arc so taxed as aforesaid.”
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A motion was made “for an order that the respondent*;, the 
King, Merrit R. Raker, Rernard Lewis Doyle, Ksquirc. Judge of 
thf County Court of the County of Huron, and Daniel McDonald, 
derk of the sai«l Court, lie prohibited front taking any further 
proceedings in the said actions, or upon three certain orders made 
therein, hearing date the 30th day of April, 1010, and intituled 
'In the County Court of the County of Huron,’ . . . on the
following amongst other grounds: (1) The . Judge . . .
was funduN officio; (2) . . . the . . . decision was not
given within thirty days, nor was the time extended; (3) the . . . 
Judge . . . did not find . . . the amount of costs
. . . • (4) the Judge, having made his final order ... is 
now fundus officio . . .; (5) the clerk . . . had no juris­
diction to tax the costs . .

Passing over the novelty of asking prohibition against tin; 
King, the story continues: the motion came on before my brother 
Sutherland, who, for reasons given in his judgment, made the 
following order:—

“1. It is ordered that this motion lie enlarged for ten days, 
during which time the Judge of the County < ourt may be applied 
to, if the respondent desires, to amend tin* or»I«*rs in question by 
himself fixing the amount of coïts which lie thinks should be 
allowed.

“2. It is further ordered that, if sai»l course is taken, tliis 
motion lie dismissed without costs, unless either party desires to 
speak to the question of costs, in which ease they may have lihcrtx 
to do so.”

Xpparently the County Court Judge was applied to. although 
with what result (or even that he was applied to at all), " «• are not 
informed.

The defendant ap|>eals from this order, and prvs<< s much the 
same grounds its were urged before Mr. Justiee Sutherland.

Very many eases were cited, either by name or by reference, 
ami it becomes necessary to see how the decided eases affect the 
present, if at all.

lit considering and applying these many can s ref< rred to 
expr»ss|y or by implication, regard must lie lia»l to tin history 
of the legislation.

While, at least in some cases, the appeal to tin* Scsmoiis from 
convictions by persons having jurisdiction similar to that of 
Justins of the Peace, goes hack to the time of the Restoration, 
12 Car. II. eh. 2, and from convictions by Justices of the Peace 
to 22 Car. II., no power was given to award cost until 1097: 
HA tl Wm. 111. ch. 30, by sec. 3, allows and <lir»*cti the Justices 
in th» Sessions, “at the same Quarter Sessions,” to “award and 
order to the party, etc. . . . such costs and charges in the law 
as by th»' si. 1 Justices in their discretion shall he thought most 
mmoalde and just . . .” As this applied only to certain
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0NT named appeals, a new provision was made in 184V, I v
D C 12 tfc 13 Viet. (Imp.) eh. 45, see. 5: “That upon any appeal to
1912 any Court of General or Quarter Sessions of the Peace the Court
~— before whom the same shall be brought may, if it think fit, order

x and direct the party or parties against when the same shall he
11ami ink. decided to pay to the other party or parties such costs and charges
kwmhTj ns muv to SU(*h Court appear just and reasonable . . It

was under this statute that most of the English cases were decided; 
and they laid down (1) that the same Court which decided the ease 
should fix the costs. As Lord llalsbury says in Midland RM. < 
v. Guardians of Edmonton Union, [1895] 1 Q.B. 357, at p. :itij, 
“the Legislature knew very well that, whatever may be the 
identity of the court ils an abstraction, it occasionally consists 
of different persons, and they [t.e., the Legislature] have accord­
ingly provided that the power to order costs shall be exercised la­
the Court before which the appeal is tried.” And (2) the Court 
must fix the costs and not delegate this judicial duty to a eh-rk

As is shewn in Re Bothwell v. Burnside, 31 O.R. 695. at p. 7112, 
it soon became the practice for the clerk to tax the costs, t ,<l ,.>r 
the Court to adopt the amount taxed by him, and include ii u 
their order; but this had to be done during the su:lie si--inn 
It then became the practice for parties to consent to the tax it mii
out of sessions and the insertion then of the amount in ......... r:
in case of such consent, the Courts would not permit the fad that 
the taxation was out of sessions to be taken advantage of, and tli- 
slightest evidence of such consent was considered enough. tin- 
practice was so very common. 1 do not follow nut the Imp. rial 
legislation: the practice is substantiallv founded on Bain. V • 12 

13 Viet. eh. 45. already referred to: and the curious m.i\ find 
all the legislation mentioned in Paleyon Summary ( ’onvietiw > m l 
Scholetield <k: Hill's Appeals from Justices.

In Upper Canada, the first Act of any significance i- Iv*>U 
13 & II Viet. ch. 54, which, by sec. 1, gave an appeal to tie 1 m \t 
Court of General Quarter Sessions of the Peace . . . v d tin-
Court at such sessions shall hear and determine the matter ■•!" such 
appeal, and shall make such order therein. wither without cost- 
to either party, as to the Court shall seem meet . . the 
appeal was tried by a jury: sec. 2. A change was made in IsVI. 
at the consolidation, but merely verbal the appeal is to tl liM 
Quarter Sessions of the Peace” the rest is as before: < s I .< 
1859. ch. 111, sec. 1 : the trial still is by jury, if either party <i -in 
It was under this legislation, i.€., where the Court must proci-ed 
“at such sessions,” that some of our cases were decided In re 
MeUumher and Doi/le, 26 V.C.R. 516; Tin Queen v. V 27 
U.C.R. 131.

Then came the Act to assimilate the practice of tin- Provins-' 
of Canada (1869), 32 * 33 Viet. (D.) ch. 31. This. b> '«•». 
provided for an appeal to the “next Court of General or (Quarter
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Serions,'’ and provided that “the said Court shall hear and de­
termine the matter of the appeal, and shall make such order 
therein, with or without costs to either party, as to the Court 
seems meet . . The trial continues to be by jury, if either
party so desires: sec. 06.

In re Hush and Village of Iiohcaygeon, 41 U.C.R. 199, was 
decided under this statute by ( ’ameroii, J. (afterwards Sir Matthew 
Cameron, C.J.): “It seems clear . . . that the Court of 
Quarter Sessions at which the appeal is heard must determine 
. . . whether costs are to be paid: secondly, what costs, that 

costs of the Court below, or magistrate's Court, or costs of the 
appeal, or both, and when such costs should be paid. The clerk 
of the peace may tax the costs at any time during the then sitting 
of the Sessions, or at any adjourned sitting thereof ; but it would 
seem clear, upon the authorities, the Court must adopt his taxa­
tion. and that an order made without such adoption would be 
invalid.”

Then came, after certain legislation, the Code of 1892. 55 <V 56 
Viet. eh. 29, consolidating 51 Viet. eh. 45, sec. 8, and 53 Viet. eh. 
37. see. 24. This, in see. 880, provides for an appeal, in practically 
the same words as are found in the present Code, sees. 750, 751.

It was under the Code of 1892 that lie Bolhwcll \. Ilnrnsidc, 
31 O.lt. 695, came on for decision. There the appeal was to the 
t'ourt of General Sessions of the Peace for the County of Kent 
sitting on the 13th June, 1899, adjourned to the 29th June, judg­
ment reserved until the 4th July, 1899 the sittings of the ( 'ourt 
•eing then adjourned until the 10th July, and ending that day. 

• hi the 4th July, 1899. the <'hairimm gave judgment: "Appeal in 
liis case dismissed with costs to be taxed by the clerk of the peace 

within five days.” Taxation of costs began on the 8th July, and 
was closed on the 13th July; at the next sittings, on the 12th 
December, an order was made for a warrant of distress. An 
•nier nisi was obtained calling upon the chairman, the clerk of 
iho peace and the informant, to shew cause why any and every 
-•nier issued and direction made by the Chairman in connection 

I with the matter of the appeal should not he quashed. No formal 
| "nier had been drawn up and made ii. pursuance of the minute. 

The Court (Armour. (’.J., and Street. J.) held that a formal order 
-Imiild have been drawn up “in compliance with the Criminal 
1 <hIc. <ee. 880 (e>, and see. 897. and which should have contained 
the amount of the costs awarded.” And. accordingly, the cer­
tificate of the clerk of the amount of the costs and that they had 
not U*en paid, and the order of the Sessions made in December, 
were quashed. Hut the Court proceeded to say that, while the 
"Ms under sec. 884 (now see. 755) would have to he taxed and 
included in the order of the Court during the sittings of the ( ourt. 
mless taxed out of Sessions hy consent, there is no such restriction 

•>f the power of the Court under see. 880 (c), (/), now sees. 750.

D.C.
H*I2

Hex

IIamlixk.



74C Dominion Law Reports. ;5 DLR

ONT.

D.C.
1912
Kkx
r.

11 AMI INK.

Riddell, J.

751, to the* same sittings of the Court for which notice of appeal 
has been given. The ( -ourt of ( iencrai Sessions lieing a continuing 
('ourt, there is “no reason why at the next sittings of the < ,rt 
of ( ieneral Sessions of the Peace for the ( 'minty of Kent the fnrinai 
order should not lie drawn up and made in pursuance of tin ,«| 
minute, and the costs included therein nunc pro tunc if noccs- 
p. 7U1.

It will lie seen that the decision of Mr. Justice Rose in //. 
v. Mclntosh, 28 ().R. 603, is upon the same statute, as that !• i • -i 
Judge considered that the provisions of secs. 879, 880. n 
reatl into the Act under which the prosecution was l»r<? 
see p. 006 ad init. lie then says : “It seems clear that tic 
to lie awarded are to be such as appear right in the discrete. 
the ( ’ourt. Such sum might lie awarded in gross. The di*m : n 
of the ( ’ourt fixes the amount. No reference is made to an\ i nil! 
and as none is provided, one may lie adopted by the Judue i.. ( I 
his discretion. . . . The Judge fixes the amount which « me
to him to lie reasonable. He may think because prom-din.:' 
were before him as a Judge of the County Court that tin in riff 
of the County Court will be a reasonable guide. . . I1
clerk had no power to tax the costs, although the Judge n J t 
have had a taxation by the clerk or the purjKise of assist in j mi 
in fixing the amount. W hatever sum the clerk might h.i\« i- 
tified to him as allowable under a îy tariff, the Judge miglu 
as reasonable or he might not . . . The amount to lie named 
is to be determined in the discretion of the Judge . . . .mil
have no jurisdiction vested in me to review his discretion

( living these decisions their full force, and assuming that thu\ 
apply to the present, what is the result?

The appeal is to the County Court, under sec. 335 of II **1 
1900, ch. 85: this section provides: “2. The trial on an i ii 
appeal shall be heard, had, adjudicated upon and decided, without 
the intervention of a jury, at such time and place as tin < t .r 
Judge hearing the trial appoints, and within thirty day- from tin- 
date of conviction, unless the said ( ’ourt or Judge extend- th -,In­
for hearing and decision beyond such thirty days.”

The perfectly general “time" for trial is not limited all. 
if the Judge does extend the time beyond “such thirty dv

liven supposing the very stringent rule laid down in /'
Griffin (1902), 33 S.C.R. 39, to apply, and the power t - n-l 
exercisable only once; and supposing the large powers n in 
the Code, sec. 751 (3), cannot be exercised by the Ju-li­
mn of opinion that the order extending the time to ten da. 
the 7th February, that is, to the 17th February, more ii: 1
days after the conviction, made the time wholly at larg( 
in the discretion of the Judge. The extension of the nn fur 
hearing the appeal necessarily was an extension of tin * ’"r
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decision ils well and eonse(|uently the order of tin* 7th February 0NT- 
was an order “extending the time for hearing and decision," under 
sec. 335 (2). m..

The Judge could sit at any time to hear, adjudicate upon, and 
decide anything and everything the laxv called upon him to hear, 
adjudicate upon, and decide. Kami ink.

That he had the right to have the clerk tax the costs fur his itiüdôTj. 
own information is undoubted if the clerk taxed when the Court 
was not sitting, this was at most an irregularity (if even that)— 
the Court could sit again, if necessary, and have the form of taxa­
tion gone through, and insert the amount in the order. The 
Court is not functus officio until everything is done which should 
he done as there is no time-limit or limit to any particular 
sittings. The very most that can be said is, that the Judge has 
not stamped with his approval the amount, and caused that 
amount to be inserted in the order.

Prohibition is not cx deb i to j unlit ia it is an extreme measure:
In re Birch (1855), 15 C.B. 743; li< Camming* and County of 
Carleton, 25 O.R. t>07. 2i> O.R. 1; and is not granted in case of a 
mere illegality or irregularity not going to the jurisdiction: Itcgina 
v. Mayor of London ( 1893), (i!l L.T.R. 721 ; or where the judicial 
officer having jurisdiction goes about it in an irregular manner:
Ibijinu v. Justices of Kent < 18811), 24 Q.H.I). 181.

It would, in my view, be absurd to direct prohibition to the 
1 omit y Court Judge, forbidding him to act upon an order which 
lie can make right by a few strokes of his pen.

This consideration is, I think, sufficient to dispose of the appeal 
my brother Sutherland’s order was practically “(Jet the Judge 

to put his order right : if you do, the motion will be dismissed.”
This is substantially what the Divisional Court did in the case in 
31 O.R. they said that certain unauthorised papers should be 
quashed, but f irther said that the whole matter could be set right 
at the next sittings of the ( 'ourt : and gave no costs, as tin y would 
have done had prohibition lain: lie McLeod v. Emigh 2 1888),
12 P.R. 503, ami cases cited.

if it were considered that the decisions in cases from the 
Sessions compelled us to grant prohibition, contrary to the opinion 
just expressed, further considerations would arise.

The cases in our Courts after the change of the language by 
the Act of 1850, 13 A: 14 Viet. eh. 54- “with or without costs to 
either party as to the Court shall seem me t" carried into the 
new practice what had been and had necessarily been the former 
practice, viz., that the ( ’ourt exercised, at least in form, a discretion 
n> to the amount of the costs. In other words, it was considered 
tlmt with or without costs to cither party as to the Court shall 
went meet" meant the same thing as “award . . . such 
rwts ... as by the said Justices shall be thought most

*
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ONT. reasonable and just ' or “such costs and charges as may to such
D q Court appear just and reasonable.”
1912 This interpretation was. I think, probably due to the eon-

stitution of the Court and the desire to keep the former practice 
in force. It is too late now (at least for this Court) to change tin 

îî.vvrixK. interpretation to be placed upon the words of the statute in the 
.. 7TT, case of the Sessions, which has had a long series of appeals from 

very early times, and a settled practice for as long; but the case 
is quite different where an appeal is given to another Court, 
whose practice is wholly different and equally well settled, having 
a tariff well established and officers to apply the tariff.

The Act lt.S.C. 1900, ch. 85, see. 335, gives an appeal to the 
( minty ( ourt, as well as to the Sessions, at the option of the appel­
lant, or he may appeal to a Superior Court—the Code, only to the 
Sessions or in certain cases to a Division Court. And it was to 
the County Court that the defendant took his appeal.

Suppose now the Act giving an appeal to the County Court 
had said: “The (’ourt to which such an appeal is made shall 
hear and determine the matter of appeal and make such order 
therein, with or without costs to either party, including costs of 
the Court below, as seems meet to the Court . . —would 
there have been any doubt as to the meaning? Would it not 
mean that the Court should make* such order as seems meet, and 
that this order should be “with or without costs as seems meet?” 
Would it lie construed as meaning “with or without costs as seems 
meet, and, if with costs, costs to such an amount as seems meet?” 
The Court having a legal tariff, could the (’ourt give any other 
than the tariff costs, if any? Making an order “with costs" 
means with the costs taxable between party and party in the 
Court making the order, if nothing more be said. It could not he 
successfully argued, I think, under such legislation, that the 
( 'ourt could give solicitor and client costs or costs on the High (’ourt 
scale : O’Farrcll v. Limerick and Waterford R.W. Co. (1849), 13 
Ir. L.R. 3G5; lie Bronson and Canada Atlantic HAY. Co. (1890), 
13 P.H. 440: or any more, in any case, than the taxable party 
and party costs in the County Court.

It may well be that a choice was given in this Act of going t * 
the County (’ourt rather than to the Sessions, from just such 
considerations—the appellant would know pretty well the worst 
that could happen to him: and I see no impropriety in making 
the orders complained of. If it were not for the practice in tin- 
other Court, due, as I venture to think, to historical and other 
considerations, wholly wanting in the case of the County Court, 
no one would have thought that the language of the statute had 
any other meaning than that I am now suggesting.

At all events, there is such “doubt in fact (and) law whether 
the inferior Court is exceeding its jurisdiction, or is acting without 
jurisdiction,” that we should exercise the discretion we have 238036



“to refuse a prohibition:” Brett, J., in Worthington v. Jeffries 0WT
(1875), L.R. 10 C.P. 370, at p. 384. If the Court doubt as to p. ç
what is the true state of the facts or as to the law 1912
applicable to recognised facts, it is indisputable that the Court -----
may decline to proceed further. ut?x

See also Re Forster v. Forster ami Berridge (1803), 4 B. A: S. Hami.ixk 

187, cited in the case in L.R. 10 C.P.; Fx p. Smyth (1835), 3 }
A. <fe E. 719, per Littledale, J., at p. 724: Martin v. Mackonochie 
11879), 4 Q.B.D. 097, 731. per Thesiger, L.J.; Carslaki \. Maple- 
doram (1788), 2 T.R. 473, per Puller, J.: Bantam v. Bradley,
11890] 1 Q.B. 045, per Russell, L.C.J.; Ricardo v. Maidenhead Local 
Board of Health (1857), 2 II. A- N. 257, per Pollock, C.B.; In re 
Birch, 15 C.B. 743, per Jervis, C.J.

This consideration also enters into the case upon the earlier 
branch.

I am of opinion that the appeal should be dismissed with costs.

Falconbriduk, C.J.:—I agree; in the result.
Appcal dismissed.

Fall imbrick'.

PRAIRIE STOCK FARM CO. Ltd. v. McFATRIDGE. N.S.

Xova Scotia Supreme Court. Uitchic. ./. August 191-.

1. I.x.i unction (§ IE—44)—Wrongful seizure of goods—Injunction to 
RK8THAIN—FULL REMEDY IN HECLEVIX OR IN DAMAGES.

An injunction will not be granted to rest min a person from sizing, 
or from keeping possession of. or from selling, or from advertising for 
sale, a carriage and three cows claimed by the plaintiff, where lie has 
a full, complete and adequate remedy at law in replevin or in an action 
for damages.

{it ore n v. Shelburne I.umber Co.. Russell's Equity Decisions, N.S. 
134, applied.]

8. C.
1912

Aug. 30.

Motion for injunction to restrain sale of personal property, statement
The application was refused.
Jas. Terrell, for plaintiff in support of application.
R. K. Finis, for defendant, contra.

Ritchie, J. :—The plaintiffs bring this action for damages 111,1 
and for an injunction to restrain the defendant from seizing or 
from keeping possesion of, or from selling or from advertising 
for sale a carriage and three cows. I granted an interim injunc­
tion, but when 1 did so I pointed out to Mr. Terrell that I had 
very great doubt as to the ease being a proper one for an injunc­
tion. I now in the exercise of my discretion refuse to continue 
the injunction. Various reasons suggest themselves to me why 
this injunction should not he granted, hut the obvious ground is 
that there is complete and full remedy at law. There is no sug-
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N.S. gestion in the affidavits that the defendant is not able to respond
s.c.
1912

in damages and if the plaintiff succeeds in this action lie will gr! 
the value of the carriage and the cows, lie also in my opinion

Stock Fabm

had his remedy in replevin. The rule is clear that an injunction 
will not lie granted when the remedy at law is full, complet, 
and adequate. A Court of equity does not ordinarily interior-

MuFatridgi:.
by injunction except to prevent injury incapable of adéquat, 
compensation in damages. It would he an easy task to cit.

Rltdilc, J. authorities for this position hut 1 think it will be sufficient for 
me to refer to the case of Mort n v. Shelburne Lumber Km
sell’s Equity Decisions, p. V14. The late Equity Judge Riti hi. 
said in that case:

What we have to emiifider is whether an injunct ion should 1 
granted to protect the property and prevent the disposal of it pending 
the litigation. It seemed to 1m: assumed by the plaintiff's counsel that 
if the plaintiff shewed a right to the property the injunction would V 
granted of course. Put that is by no means necessarily the cat- 
Itefore granting an injunction the Court must lie satisfied that it- 
interference is necessary to protect him from what is termed in- 
para hie injury until the legal title van lie determined. That is. such 
an injury as is not adequately reparable by damages in an action :ti 
In tv. For if one has a full, complete remedy at law lie van not assert 
that the damage is irreparable.
The application is refused and an order will pass dissolving 

the interim injunction. The costs will be the defendant’s costs 
in the cause.

Application rt fns< </.

ONT. SWAISLAND v. GRAND TRUNK R. CO.

H. C. ï. 
1912

Ontario llif/h Court. Middleton, ./., in Chambers. April 3. 1912.
1. Discovery axii inspection (§ IN'—31)—Examination of officer of \

CORPORATION—REPORT OF ACCIDENT—VsE RY CORPORATION'S SOI lc l
tor—Conclusiveness of affidavit on production.

In an examination of an officer of a railway company for the pn 
pose of discovery in an action against the company for personal 
injuries, a motion to require the company to produce reports of i'> 
employees ns to the accident which gave rise to the action, is answered 
by an cilidavit made by another officer that such reports stated on 
their face that they were made only for the information of the com­
pany'a solicitor ami his advice thereon, and such atlidavit is eoncln-iv 
on the question of privilege ns far ns the motion proceedings arc eon 
corned, unless it can be shewn from the documents produced or from 
the admissions in the pleadings or by the party himself that the all. 
davit is either untrue or has lieen made under a misapprehension of 
the legal jiosition.

[Saratjr v. Canadian Pacific If. Co., 10 Man. L.R. 370. specially 
referred to. |

2. Discovery and inspection (8 IV—31 )—Examination of officer <>i
a corporation—Production of reports furnished corporation
as to accident—Use by corporation's solicitor.

Where the plaintiff in an action against a railway company for 
personal injuries moved, in the examination of an officer of the com-
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I limy for iliscovery, to have produced certain reports to the com- 
|umy as to the lrapjiening of the uecident which gave rise to the 
action made hv its officials who investigated the same, tItère is 
no right under the practice established in discover) proceedings 
to cio/.s-fxainine upon an affidavit tiled liy the olliver Isdug examined 
if -iich reports xveiv made for tlie information of the company's 
solicitor and his advice thereon.

Depositions (§1—4 Ci—Use ok examination nat discovery of 
officer or a corporation—Contradiction or affidavit used ox
MOTION To PRODUCE REPORTS M AIM. TO COMPANY I OR SOLICITOR'*

It is not competent for the plaint ill' in an action against a rail 
way company for personal injuries to use the examination for dis­
covery of an officer of the company for the pur|mse of contradicting 
an affidavit tiled by such officer in his examination on a motion to 
require the production of certain reports to the company as to the 
happening of the accident xvhivli gave rise to the action made bx 
it~ officials who had investigated tlie same, which affidavit was to 
the effect that such report- were made for the information of the* 
Company's solicitor and his advice thereon.

4. Motions and obdkks <81—41—Affidavit rti.ru iiy officer or corpor­
ation OPPOSING APPLICATION FOR PRODUCTION OP REPORTS Of ACCI­
DENT-— I NDENTIFICATlON OK RKPORTS.

In an examination of an ollieer of a railway company in an action 
against the company for |icrsonal injuries on a motion to require 
the production of certain reports of the company as to the happen­
ing of the accident on which the action xvas based, made by the com­
pany’s officials who investigated the same, an affidavit filed by the 
officer being examined as to the privileged character of such reports, 
must set forth and so (dearly identify such reports and give names 
"f the officials investigating the accident so that there will In- i..» 
difficulty in procuring the conviction of the dc|Hincnt for perjurx 
-lmuld it afterwards appear that his affidavit was untrue.

.V Discovery and inspection ($1—2)—When virtues affidavit on 
production will m ordered—Privilege or report made iiy 
officials to a corporation for i -i. or its solicitors—Specific
REFERENCE TO SAME IX AFFIDAVIT.

In an ex imination of an officer of a railway company for discovery 
in an action against the company for personal injurie- where a motion 
xvas made by the plaintiff to require the production by such officer 
• •I certain reports to the company as to the hap|M>ning of the acei 
dent xvliirh gave rise to the action, made by its officials who investi 
gated the same, an affidavit as to the privilege of the reports filed by 
the officer being examined, must clearly and -pecifically state that 
they were provided solely for the purpose of being used by the com 
panv's solicitor in any litigation which might «rise out of such acci­
dent and in the absence of such clear and specific statement a 
further and better afiidavit will Is* directed to In* filed.

Appeal by the plaintiff from an order of the Master in Cham­
bers dismissing a motion for an order directing the defendants 
to produce, on the continuation of the examination of one Whit- 
tenborger, certain reports by officials of the defendant company 
with reference to the accident giving rise to the action, and for 
an order that the defendant company do file a further and better 
affidavit on production.

The appeal was allowed in part.
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ONT. IV. K. Hutu I/, K.C.. for the plaintiff.
Frank McCarthy, for the* defendants.

Middleton, J. : Upon the* happening of the accident in <i
w xisi.and tion. the defendants’ officials made an investigation, and t 
<»rand reports were in due course sent to the office of the Sup*1 
Think tendent of the Eastern Division. Mr. Whittenherger. An

davit on production has been made, in which, in the second |
Middleton,j. of the first schedule, are mentioned “reports made for th-

fornmtion of the defendants’ solicitor and his advice thereof 
and privilege is claimed, upon the ground “that the said 
ports were made for the information of the defendants’ soli» 
and his advice thereon, and are, therefore, privileged.” T".i> 
affidavit is made by the treasurer of the company at Moult . 
jvho swears that he has knowledge of all the documents which ; 
in the custody of the defendants and is cognizant of the mm > 
in this action.

Upon the examination of Mr. Whittenherger, the plain’ 
claims to have established that this affidavit was untrue, and 
the reports were made for the purpose of ascertaining the <•,. i> 
of the accident, quite irrespective of any actions that micrh' r 
might not he brought by those who were injured. A train w.i> 
travelling upon the main line of the company between Tor*., 
and Montreal, and the accident took place where the track , s 
apparently in first-el ass condition ; and for no ostensible r* - m 
the train left the rails. It is suggested that the investigation 
was made for the purpose of ascertaining the cause of tie 
•lent, so that the company might guard against the recurren 
such accidents and so profit by the experience ; and thaï 
fact that the reports would be of use if litigation ensued. th<> 
possibly one reason for the investigation, was certainly n* 
sole reason, perhaps not even the main reason.

By affidavit filed upon this motion, Mr. Whit ten brig, 
closes that these reports on their face state that they are “I I 
information of the company’s solicitor and his advice th**tv

This is not in itself conclusive—see Savage v. Canadian 
Pacific It. Co., 10 Man. L.R. 876, at p. 386—and one eann**' ! • !p 
feeling that companies operating railways have sum- ~ 
adopted the expedient of having this statement printed 
head of all blanks supplied for casualty reports and iuv 
tions. to lend colour to an otherwise unjustifiable «da; «if 
privilege.

I have coine to the conclusion, however, that I cannot m - 
motion, go into this question of fact; because it has been 
lished that the affidavit on production is conclusive, uni*- 
can he shewn, from the documents which have been prodiv 
or from the admissions in the pleadings or by the party 1
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that the affidavit is either untrue or has been made under a mis­
apprehension of tlie legal position. Under the practice here, 
tln re is no right to cross-examine upon an affidavit on produc­
tion; and 1 do not think that it is competent for the plaintiff to 
use the examination for discover}' of an officer of the corpora­
tion for the purpose of contradicting the affidavit. The function 
of the examination of an official or servant of a corporation 
before the trial is purely discovery. Where a party is himself 
examined, his statements can be used against him as admissions; 
but the statements * by an officer or servant of a company 
cannot be regarded as admissions by the company ; and to allow 
such examination to be used for the purpose of contradicting 
the affidavit on production would be to admit controversial 
material—the precise thing that cannot be done, according to a 
series of cases too well-known to require discussion.

Then it is said that the affidavit on production itself is not 
satisfactory. The documents are not set forth and identified, 
and privilege is not sufficiently claimed.

1 think that the reports should he set forth more precisely. 
There can he no reason why the name of the officer investigating 
should not he given. The plaintiff may desire to go into the 
defendants’ camp in his search for the cause of the act ‘ * ;
and it is certainly fair that he should know the names of the 
officers who investigated and reported. Moreover, it is essential 
that the documents should be so clearly identified flint, if it turns 
out that the affidavit on production is untrue, there will be no 
difficulty in securing a conviction for perjury. As the affidavit 
now stands, it is so vague and uncertain that, to say the least, a 
trial upon any such charge would be most embarrassing.

Then, I think, the claim for privilege should be more clearly 
and stated. The deponent should state that these
reports were provided solely for the purpose of being used by 
the company’s solicitor in any litigation which might arise out 
of the accident in question. I was told that this branch of the 
motion had not been argued before the learned Master. Ilis re­
collect ion agrees with this.

The appeal is, therefore, allowed, to the extent of directing 
the defendants to file a further and better affidavit on produc­
tion. The costs here and below arc in the cause to the successful 
party.

ONT

H. C. J.

sw.usnxD 

RH Vo.

Middleton, J.

Appeal allowed in part.

58

2

536047



754 Dominion Law Reports.

SASK.

8.C.
1912

15 D.L.R.

Aug. 31.

THE BRANDON CONSTRUCTION COMPANY v. SASKATOON 
SCHOOL BOARD.

Saskatchewan Supreme Court. Trial before Wetniore, C.J. 
.1 uijust 31, 1912.

1. ('oKI'olt Vl'IOXS AND COMPANIES ( § 1Y D 3—85)—RIGHT OF TRADING • <»M-
I’ANY TO CONTRACT W1TIIOVT TIIK BEAL OF THE COMPANY.

A contract by a trading company entered into for the ptirpn- f..r 
which the company is incorporated need not he under the common 
seal of the company.

\Clarice et at. v. Cuck field I nion, 21 L.J.Q.B. 340 ; IInutrition v. /.*.. /<// 
Mail Xaniiation Co., .'» K. X B. 400; and South of Ireland Coll ■ \
Waddle, L.R. 3 C.l*. 403. referred to. See also Lindley on Compii’i ... 
0th edition, vol. 1, p. 271 ; and lliilsburv’s Laws of England. \ s.
v m]

2. Corporationh and companies (§ IN'(4 2—115)—Powers of officers of
TRADING CORPORATION—CONTRACT FOR PURPOSE OF WHICH COMPANY 
WAS I \< ORPOR WED ARBI m i ............ mi REAL.

A trailing company is bound by acts of its officers done in the 
course of negotiations for a contract for the purpose for which t is 
incorporated, and its common seal is not necessary.

3. Corporations and companies (8IVPI 75) -Powers—Contrai ting
WITHOUT CORPORATE SEAL—EXCEPTION—MEANING OF "TRADING COM
pany”—Buh.di.no company.

For the purpose of the exception to the general rule that Contracts 
of corporations must he made under the corporate seul, the moaning 
of the expression “trading company” is not confined to compani<- with 
the object of barter, and a building company is a “trading company" 
within the meaning of the exception.

4. Corporations and companies (8 IV (12—116a)—Powers of manager
—Holding out as having authority—Acts usual for man agir 
to do—Binding effect on company.

Where the managing director of an incorporated company in Sas­
katchewan holds himself out as having authority to do certain ivt- 
which arc not unusual for the managing director of such a company, 
the company will be bound by such acts.

5 Corporations and companies (§ IVG 2—110«)—Powers of man.ago 
Acceptance of tender furnished iiy corporation -Deposit- 

Failure TO EXECUTE SUBSEQUENT CONTRACT—FORFEITURE oF HI 
posit—Recovery back.

Where a school board calls for tenders for the construction «-f a
building upon the terms that a marked cheque for a proport........ tjw
tender should accompany the tender and be forfeited if the sic s«fu 
tenderer should foil to execute a contract within 3 days of receipt of 
notice of acceptance of his tender, and the successful tenderer, ai 
incorporated company, refuses to sign a contract for the amount named 
in its tender, because of an error in its estimates, it cannot r- ■ ..\.r
the amount of its deposit on the ground that it has made ..... ..
under its seal with reference thereto, and that the authority "f i'i 
managing director, who signed the tender and conducted the negc'iiu 
tions on its behalf, was confined to the making of the tend, ami d ! 
not extend to agreeing to the condition as to the forfeiture <•! the 
deposit.

Statement This is nn action to recover the sum of $2,000 deposited hy 
the plaintiffs (a company incorporated under the laws of the pro­
vince of Manitoba) with the defendants, which deposit accom­
panied a tender for the erection of a school building in the city 
of Saskatoon. The tender was accepted conditionally hv the

5 D.L.R. ' |t„
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détendants, luit the formal contract was never executed owing to 
an error having been made by the plaintiffs in their estimates.

The action was dismissed.

/'. E. MadiiHzir, for the plaintiffs.
/•’. IV. Shannon, for tlie defendants.

Wktmore, C.J. :—The defendants’ architect by notice ad­
vertised in newspapers published in Saskatoon and Winnipeg 
failed for tenders for the erection (exclusive of plumbing, heat­
ing and ventilation) of a school-house to he erected on Victoria 
wluH'l site in the city of Saskatoon. Such tenders were to be ad­
dressed to the defendants’ secretary, and the notice further pro­
vided that tenders were to be accompanied by a marked cheque 
for live per cent, of the amount of the tender, which amount 
would he forfeited to the school district if the successful tenderer 
failed to sign a contract within three days of receipt of notice 
of acceptance of his tender, and also to enter into a bond accord­
ing to tlie specifications satisfactory to the hoard for the due 
completion of the work. It also set forth that plans and speci­
fications could he seen at the office of the architect and the 
Winnipeg Builders' Exchange. A copy of the plans and speci­
fications were sent to the Winnipeg Builders' Exchange. The 
Rpi- ifieations provided that certificates for payment would lie 
wiled every thirty days, and also that no tender would lie con­
sidered unless accompanied by a marked cheque for five per 
«•at. <*f the amount of the tender, and that cheques would lie 
returned to unsuccessful tenderers after the successful tenderer 
had signed the contract and furnished bonds satisfactory to the 
Board: the amount of liond to be furnished to be twenty-five per 
cent, of contract for completion of all work.

The plaintiffs are a company incorporated under the laws of 
Manitoba, having its head office at Brandon in that province. 
There is no direct evidence as to the purposes for which it is 
incorporated, but in view of the fact that it is a member of the 
Winnipeg Builders’ Exchange, and that such exchange is an 
organization of architects and contractors established for the 
purp is.* of enabling its members to get into touch with proposed 
buildings, and that the plaintiffs tendered for the construction 
°l the defendants’ school-house, I assume that it is a building 
company, and therefore a company in the nature of a trading 
company within the meaning of the cases to which I will here- 
alti-r refer. The word “trade” especially in England where 
'li'Ne decisions were made is not confined to barter. A person 
"r corporation engaged in building operations is engaged in 
trad.-. Moreover, the principle of the cases I refer to is quite 
applicable to a corporation such as the plaintiffs. This com- 
I'niy has a lionrd of directors and the following officers :—Presi- 
'’• ut. vice-president, managing director and secretary-treasurer.

SASK.

S.C.
1012

I Iran don 
CONSTKVC-

Saskatoon

Wet more. C.J.



750 Dominion Law Reports. 15 D L B. 5 D.L.R. I Hra

SASK.

S. C.
1912

Hrandon
('OXSTRVC-

Sahkatoon

Wrtmnn*. r.,1.

Thomas Harrington is the managing director. The plaintiffs 
sent in a tender for the erection of the school-house a copy of 
which is as follows:—

TENDKR.
liranilon. May 24th. lull

Estimate No. 222.
Tlio Saskatoon School Hoard,

Saskatoon. Sank.
sir. Wo the undersigned hereby propose to execute the -. vrai 

works required in the erection of a proposed building to ho . 

for school purposes at Nut ana for the Saskatoon School Hoard 
accordance with plan» and spec: Heat ions prepared by 1). \\"i 1 - ' - i-i 
as Architect, for the sum of:—

Forty-live thousand dollars (#45,000.00).
This tender does not include plumbing or heating.
Enclosed cheque for #2.000.00 as a guarantee of good fai'1 
Payment to lie made every two weeks to the extent of 

80 per cent, of tlic amount of work done and material supp • l r 
balance to be paid within thirty days after the work is comp . .!

It is a condition of this tender that if any contract is enter. I • 
it shall be that known as tire Uniform Contract adopted 1 \ t . 
Winnipeg HuiIders* Exchange.

(Sgd.) The Brandon Coxstiu < riox ( * I,in.
Managing Dim ’

The tender was put in on behalf of the plaint ill's l»y the 
managing director and he was the only witness called on io-li.iii 
of the plaintilfs, and I find from his testimony that lie and hi' 
son, the secretary-treasurer, happening to he at the V ; : 
Rudders’ Exchange, the secretary of the exchange call'd their 
attention to the fact that there were some plans then- ) r them 
to figure on, and they saw such plans and the specifications ami 
figured on them. Of course, therefore, they must hav known 
the contents of the specifications because they could not well 
do the figuring without knowing what the specifications con­
tained. Harrington swore that they never saw the ■ all for 
tenders, and the only way they became aware of the fm-t ili.it a 
five per cent, deposit was called for was because liis son en­
quired of the secretary of the exchange if the usual deposit of 
five per cent, was to he put up and he was informed that it was. 
I must say that I have a strong suspicion that these gentlemen 
must have also got some knowledge that a deposit of five per 
cent, was required from reading the specifications. Both tin- 
Harringtons must have been aware that the tenders were asked 
for in the response to a call, for in the letter of 24th May. 1011. 
accompanying the tender they state, “you will also note that 
our cheque is for $2,000.(10 instead of the five per cet that is 
called for.” I must say that 1 view the testimony of Mr Iln 
rington as to his never having seen the call with considerable 
suspicion to say the least, but 1 will not go so far as *ny I
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do not believe him. But 1 will state this that knowing, as .Mr. 
Harrington evidently did knoxv. that there was a call for tenders,
I would have, if necessary, no hesitation in holding that lie ought 
to have satisfied himself of the nature of the call, and that the 
defendants would he <|uite justified in assuming that lie did 
su. and that the marked cheque xvas forwarded with the inten­
tion of its being dealt with as mentioned in the call, and that 
the plaintiffs cannot set up ignorance of the contents of the call 
as an excuse. Mr. Harrington swore that lie had authority to 
put in the tender, and so far as I can perceive according to his 
testimony that was about the only thing he had authority to do, 
at any rate in so far as the company’s dealings with other 
persons are concerned. The admission of the authority to for­
ward the tender could not lie very well avoided, because the 
fact that the tender was made by the plaintiffs is alleged in the 
statement of claim. The action is brought for money had and 
rm-ived, and the particulars set out in such claim are as 
follows :—

Milt. May 24.
To amount wliii-li the plaint ill's encloscil to tin* defendants as a 

guarantee of good faith with a certain tender of the iilmvv date, 
whereby the plaintilts proposed to erect a building for school purposes 
for the defendants at Nut ana. The defendants received and retained 
tie- said amount but never accepted said tender.

$2,000.00.
1 will now deal further with the question of the purpose for 

which the $2,01)0.00 deposit in question was made, and assuming 
that I am in error in holding, as I have hereinbefore held, that 
the defendants xvere justified in assuming that it xvas deposited 
in response to their call for tenders, and that the plaintiffs could 
not set up ignorance because they had not seen the call. We 
have it alleged in the statement of claim that the “amount was 
enclosed to the defendants as a guarantee of uoorf failli with a 
certain tender, etc.” This is in accordance with xxImt is alleged 
in the tender. Let me ask, good faith in xvlint respect? It xvas 
not good faith in doing the work in respect to which the tenders 
were called for, because that, according to the specifications 
(which as 1 have before stated the plaintiffs’ manager had read) 
was to he secured by the bond hereinbefore mentioned. 1 can 
only read the “guarantee of good faith” as meaning that the 
tender xvas made in good faith, and if accepted the plaintiffs 
would enter into the necessary contract. That was practically 
admitted by Harrington on his examination for discovery and 1 
hold that if the tender was accepted and the plaintiffs refused 
to enter into the contract, the defendants are entitled to retain 
the money sued for herein. But it is claimed that this particular 
lender with which the deposit xvas accompanied xvas not accepted 
by the defendants. Nearly all the questions raised by the plain-
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tills as to this non-acceptance are based upon the contention 
that neither the plaintiffs nor the defendants, being corpora' v 
can contract or negotiate with a view to a contract except under 
the corporate seal. The principal case relied on for this con­
tention was Manning v. Tin City of Winnipiy, 15 W.L.R 
and afiirmed by the Court of Appeal for Manitoba, Mann / v 
City of Winni/iiy, 21 Man. H. 203, 17 W.L.R. 329.

1 have carefully read the very able and exhaustive id;' 

nient of the learned Chief Justice of the King's 1 tench for Mani­
toba, and the judgments of the learned Judges of the Cum ; ..f 
Appeal. It is not necessary for me to state whether I concur n 
the result arrived at by these judgments, because I am of opu. i 

that they do not deal with a question similar to the one : : ■
me. The question involved in that case was whether a | •• son 
who claimed to have performed services for a municipal corp r 
ation by virtue of a paid engagement could recover for such 
services. The Court held he could not because the engagement, 
or in other words the contract, was not under the seal of •; 
corporation. In this ease the defendant company is resisting 
an attempt to force it to return money paid in with a written 
document admitted to have been properly made by the plaintiff 
company by its agent, by which the defendants, it is cl.iinml 
have the right to retain the money under certain com! m 
which have arisen; moreover the Manitoba Court was di-aliiii: 
with the case of a contract made by a municipal corpus timi 
such as the city of Winnipeg and corporations excreKiinr a 
public function or duty of somewhat similar character

1 have stated in a preceding part of this judgment that the 
plaintiff company is a trading corporation ; that such a eorpor- 
ation can contract under certain circumstances through is < " 
cel’s, and without the formality of attaching its seal i> - it 
seems to me supported by numerous decisions. I will it • " 
refer to some of them. They are Clarln (I al. v. ('
I nina, 21 L.J.Q.B. 349; lit ndt rson v. Hoyal Mail 
('a., 5 K. & li. 409, and South of Inland Colliery v. W 
Ij.U. 3 C.l\ 4(13, from which I quote an extract from ' i--
ment of Bovill, C.J . at p. 469, as it seems to me ver; ' f nn-l 
explicit on the subject :—

Originally all contracts by corporations were required • ,|,r
Heal. From time to time certain exceptions were ini!«*«!• ■ . tut 
these for a long time had reference only to matters of tr ■ im­
portance nml frequent occurrence, such as hiring of servim: - 
like, lint in progress of time as new descriptions of • 
came into existence, the Courts came to consider whether 'v 
ception* ought not to lie extended in the cn*e of eorp- ""
a ted for trading and other purposes. At first there w. r
aide conflict, and it is impossible to reconcile all the «!••• ■ - 1 :i !
subject, llut it seems to me that the exceptions cr«-;it• 
recent cases are now too firmly established to be qm -tiom 1
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earlier decisions, which if inconsistent with them, must 1 think he 
held not to ho law. These exceptions apply to all contracts by trading 
corporations entered into for the purpose* for which they are incor­
porated. A company «un only carry on business by agents, man­
agers and others; and if the contracts made by these i>er*on< are 
contracts which relate to objects and purposes of the company, and 
are not inconsistent with the rules and regulations which govern their 
acts, they are valid and binding upon the company, though not under 
seal.

What I have livid is supported by such eminent authorities 
as Lord Lind Ivy and Lord 1 lalslmry. See 1 Lindley on Corp., 
tit h vd„ 271, and H I lalslmry *s Laws of England HHH. I do not 
know that it was necessary to deal with this question of the power 
of trading corporations to contract through their officers, because 
the acts questioned in this ease were not the making of contracts, 
hut were preliminary acts in negotiations with a view thereto or 
declaring the agreed consequences of a default. The question 
is how far the respective companies tnd others may he bound by 
midi acts although they were not under seal. But I submit that 
if what 1 have held in respect to the making of contracts by 
trailing or similar corporations is good law a fortiori, it would 
be good law in respect to such last mentioned acts. In order to 
understand what 1 mean it will be necessary to state further 
facts which Î find in this case. It will be observed that it was a 
condition of the tender that if any contract was entered into it 
should lie that known as the uniform contract adopted by the 
Winnipeg Builders’ Exchange.

Notice of conditional acceptance of the tender was sent hv 
wire from Bate the defendants’ secretary which stated that it 
was accepted subject to the plaintiffs signing “Saskatoon School 
Hoard's Standard Contract” and in all respects complying with 
specifications of the Saskatoon architect. ( I will note here that 
evidently both parties contemplated a formal contract being 
drawn up and I have no doubt that it was intended, and properly 
so. that such formal contract should Is* under the seal of the 
respective parties.) This notice was sent on the 25th May ad­
dressed to the plaintiffs at Brandon, and next day the defend­
ants' secretary got a reply also by wire purporting to lie sent by 
the plaintiffs stating that they were willing to sign the standard 
contract. The last mentioned telegram was sent by the secretary- 
treasurer of the plaintiff company, hut 1 am very much inclined 
to think that the managing director was aware of its contents 
before it was sent; at any rate lie was in Saskatoon on the 27th 
May, and was then aware that the telegram had been sent and 
of its contents. When the managing director was in Saskatoon 
on that occasion he was present at a meeting of the school board, 
all the trustees being present, when the specifications were 
produced, and after a few alterations suggested by Harrington
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were made therein, the first page of them was signed by him by 
his name in full, and all the other pages with his initials in 
token of his approval thereof. The Saskatoon School Board's 
Standard Contract was also produced; he raised no objection 
to it and took it away with him to Brandon with the avowed 
purpose of having it sealed with the seal of the plaintiff com­
pany. On arriving at Brandon it was discovered that an error 
had been made in the tender against the plaintiffs by omitting 
an item of cut stone amounting to $8,000.00 and upwanl and 
thereupon the following telegram was sent to the defendants' 
secretary-treasurer :—

tlriindon. May 29. 1911.
T» W. P. Hate, Sect.-Tree».,

Saskatoon School Hoard,
Saskatoon.

Have omitted nit stone in our tender, would require advance »f 
thirty-seven hundred ami eighty dollars before we could sign contract. 
Writing full explanation.

Hkanihin Constri ction Co.

The following letter was also written:—

Hrandon, Man.. May 29tli, 1911
W. P. Hate. Esq..

Sect.-Treas. Saskatoon School Hoard,
Saskatoon.

Re Victoria School.
Dear Sir.—On our manager's return from Saskatoon we immediately 

checked up our estimate on the above building and fourni that we 
had omitted the cut stone work. We hail a tender for three thousand 
seven hundred and eighty dollars which did not include the -etting 
of about $750.09. We have wired you to-day that we would require 
the sum of $3.780.00 added to our tender liefore we could sign the 
contract. This would leave us without anything for setting hut we 
would be willing to let this go if the other amount is mldd to uur 
tender. We are very sorry that this should huppen but it is tin- first 
time in our experience that we have made an error of this nature in 
our estimates.

We might mention that if we receive a favourable reply we will 
immediately ship our plant and send our superintendent to start 
operations.

Trusting that we will have an imnvdinte reply,
Yours truly,

D.T.M.H. Thk Hkanihin Constri ction Co. Ltd.
Managing Director.

This letter is signed in the same way as the tender and the 
letter accompanying it.

The following telegram was sent by Bate:—

3
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May 31. lull.
Tin* llruiitliiii <'«Hintruction Co.,

ltrainlon.
Will you *ign our Standard Contract Form u* per our advert i*e 

meut at your original tender forty live tlmimand dollar* wire n ply 
immediately ye* or no.

W. V. llXTK.
Tin* following reply was sent to that telegram:

ltrandon. May 31. ltlll.
Nect.-Trea*., K«*k. ScImmiI Hd.,

Saakatoon.
Will *ign -tamlanl contract at forty-eight thousand seven hundred 

and eighty dollar*.
HkxNIMIN CONSTRICTION Co.

The next communication was the following telegram:
ltrandon. Man., dune 2nd. ltlll.

W. I*. Hate. Sect.-Treat., Saskatoon School Hoard. Saskatoon.
Our Mr. Harrington will lie in Saskatoon Saturday morning.

Hk.xmhin Constri ction Co.

The managing director went to Saskatoon as he stated he 
would in the last mentioned telegram and there stated that the 
plaintiff company would sign the contract at $48,780.00. The 
defendants would not accept that, and Harrii went hack 
to Brandon and the negotiations terminated. It will he ob­
served that throughout the whole of the negotiations and corre- 

•nee in the matter that everything that emanates from the 
plaintiffs, purports to come from them either strictly under 
their corporate name or under their corporate name hy their 
managing director, and that right down to the very last Harring­
ton assumes to act with authority, lie never once intimated 
anything to the contrary, and his acts ami conduct are of a 
character one would imagine a managing director of such 
a company to exercise.

The only ground on which Harrington places the refusal of 
the plaint ill's to sign the contract was that he wanted the contract 
price increased to $48,780.00, and In* states that if it was so 
increased the company would execute it. He raised no objec­
tion to the form of the contract, that is because it was the 
stamlanl form, nor did he raise any objections to the '<
as provided hy the contract and specifications. Taking his con­
duct altogether, with the telegrams and letters, he must he held 
as accepting the defendants' proposition to the standard
form of contract and the method and time of payment provided 
in it and the specifications. Now. after all this. Harrington 
comes into Court ami swears that In* had no authority whatever 
in the transaction, or anything relating to it except to put in 
the tender. Whether lie means that as a matter of fact or a 
matter of law is open to question. It may In» that no formal
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meeting of the board of directors was called which authorized 
him to act and therefore lie concludes that he had no authority 
to hind his company. As a matter of law i question the corn -t 
ness of his conclusion. I am of opinion that an oflicer holding 
the position of managing director of a company like the plain- 
tiffs' cannot hold himself out as he has done and his company 
not lie hound !>y his acts. When 1 consider the uutnhcr of ti.nl 
ing companies for all sorts of trades that are everywhere sprim: 
ing into existence, to hold otherwise than as I have just held 
would disorganize all trade with them and prove disastrous to 
the companies themselves. For instance, suppose that a travel­
ling salesman comes to an incorporated company carrying ■ 
the business of a general supply store, to whom would he go to 
solicit an order? I would say to the manager. Having : 
eeived an order from him, must he lie careful to see that tin- 
directors of the company have been called together to sane? 
the order and have the corporate seal atlixcd to it. ami if lie do»» 
not ami the seal has not been affixed ami the goods arriv- .is 
directed, can the company or its management if something arises
which makes it undesirable on its part to receive the g... Is.
turn around and arbitrarily decline to receive the goods, and 
set up that the manager had no authority to give the order 
because the corporate seal was not affixed thereto? If changes 
in tin- order appear to In* desirable from time to time, and are 
assented to by the manager, have the directors to lie call' ll to- 
getlier at each step to authorize the affixing of the corporate 
seal? To hold this in respect to a trading corporation \v< ill 
render dealing with them so vexatious that it seems to im tVw 
persons would desire to have such dealings. I hold that 1 he 
plaintiff company is bound by the acts and conduct of its man­
aging director which I have heretofore referred to.

On June 3rd the defendants’ secretary-treasurer s«-nt the 
plaintiffs the following wire:—

Saskatoon. Sink.. June Snl. MU I
Bvaitiloii Construction Company.

Brandon, Man.
Negotiations have ended by refusal of your Mr. Harrington - • pro 

eeeil with o|»erntion* in accordance witli tender we arc then-fore 
compelled to aak you to forfeit your cheque. W. I*. Bvri.

The power of the defendant*’ company to act depends some­
what <in different, consideration* from what 1 have *d to the 
plaintiffs’ company. The defendants are not a trading corpor­
ation hut they are bound by Legislative enactments to some *\ 
tent. It is also set up that the acts of the defendant company 
must be signified step by step under their corporate seal. I <!•» 
not assent to this proposition either; section H8 of the <-Imol 
Act, R.S.S. 1909, cli. 100, must lie observed. That serti< :i i< ;is 
follows:—

41
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No act or proceeding of miv Hoard ahull hi* deemed valid or loading 
on any party which ia not adopted at a regular or special meeting at 
which a ipioruin of the Hoard is present.

And by clause 2 of the section a majority of the hoard con­
stitutes a <|iiorum. (’ruler this provision there is a clear infer­
ence that there may he acts or proceedings of a lsiard which 
shall he deemed valid and binding if adopted at a regularly 
constituted meeting of such hoard although not under the cor­
porate seal. The minute hook of the meetings of the defendants’ 
school lsiard was produced at the trial and extracts therefrom 
hearing on the matters in question in this action were put in, hv 
which it appears that resolutions were duly passed authorizing 
the architect to call for tenders, accepting the plaintiffs’ tender 
practically as set forth in the telegram of Hate; setting forth 
that the special meeting of the 27th May. Harrington being 
present, was held (as testified to by Bate) and that Harrington 
took away the contract in triplicate to have it signed at Bran­
don; also setting out that the telegram from the plaintiffs of 
May 29th had been reported to the board and that thereupon 
the board resolved that a telegram be sent to the plaintiffs that 
as they had failed to sign the contract and the limit of time had 
expired their $2.01 MUK) cheque was forfeited.

Subsequently on dune 1st a meeting of the board was held 
when it was resolved that the secretary defer all action respect­
ing tenders until the Imnrd met again and instructed him. On 
the 5th dune and after the interview between Sparling, one of 
the trustees, and Harrington, the lsiard again met when Spar­
ling reported the interview between himself and Harrington on 
tin1 last occasion of Harrington being at Saskatoon in connection 
with the matter. This report was entered on the minutes and 
tin* resolutions of the board immediately following it are as 
follows:—

Mr. Spurting tin*» reported that on Sat onlay lust, Mr. .1. W. 
Harrington of tin* Hramlon fount met ion Co. lunl visited tin* vit y ami 
lunl Im'vii interviewed hv Mr. Sparling; that tin* question living put 
t" Inin whether his company would proceed with their original tender 
in $40.000.00 would only reply, “we will proceed at a price of 
S1M.780." The question being put several times with the same reply ; 
that lin»II\ being asked. “Then the Hoard may imply from that that 
\mi will not proceed at #4.1.00tlï" he answered in the affirmative; that 
Mr. Sparling had then informed him that the matter was ended and 
in answer to his question had stated to Mr. Harrington that the Hoard 
would not return the deposit cheque.

Mr. Holmes mo veil that the Hoard endorse the action of the chairman 
of finance committee and also his action in wiring the firm the result 
el the interview and intention of the Hoard to forfeit the deposit 
cheque. Carried.
The wire referred to is no doubt Rate’s telegram of itrd 

June. It will be noticed therefore that the defendants pro-

SASK.

s. c.
1912
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UVNHIRl'C-

S \ SK.\TlMlN

Wvtmorv, O.J.
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cooded throughout tin* whole transaction in accordance with 
section 88 of the School Act referred to, and that all of Hair's 
telegrams were warranted or indorsed by such resolutions. I .-nn 
of opinion that it was not necessary that these authorizations or 
resolutions should lie made under the seal of the defend­
ants; in any event apart from the inference which 1 state may 
lie drawn from section 88. As before stated it is not sought to 
hold the company liable under a contract; the claim is that tho\ 
are withholding money they should return. The defendant 
company's answer:—

You are not vntitled to have tin* money returned ; you deposit « .1 jt 
with us under certain conditions which enabled us to retain it it' ..-u 
did not perform them and you did not perform them and that I,«•in* 
so. with a view to enabling us to retain the money, we have passed 
all the necessary resolutions and caused you to he served with all 
proper notices.

It was also urged that the plaintiffs have a right to m-owr 
herein because the defendants have failed to execute the eon 
tract on their part (of course under their seal). There is no­
thing ver to this contention.

The action will lie dismissed with costs.
Action (lixmisst<1

BAXTER v. ROLLO.
Itrilish Columbia Supreme I'uurl. Trial before Murphy. 7. July 17. IVI2.
1. Evidence i8 VI J—571—Parol evidence to identify parcel of i am»

AGREED TO UK HOLD—BOUNDARIES OF PARCEL POINTED OCT TO PC*
CHASER IIY OWNER.

Where an agreement for the sale of land is evidenced hv a receipt 
signed by the owner, which stated that he had received from the par 
chaser a certain sum of money "on acct. of purchase of 5 acre' -»f 
land at" a certain price jnt acre on a specified body of water. Midi 
description is siiflicient within the Statute «if Frauds to permit the 
admission of parol evidence for the purpose of identifying the laid 
which evidence is that the owner and tin* purchaser, before the agree 
ment was made, went to the land and there found that three <>f the 
boundary lines were «dearly visible to the eye liecause nuule la 
natural objects, and that the other was a line «lividing the land fr«»m 
that of an adjoining owner which was pointeil out to the pur«-hn«er 
by the owner.

[I*lanl v. Itourne, [18117] 2 Ch. 281, f<dlowed.]
2. Contracts (§ I K—108)—Statute of Frauds—Sufficienc y of m

CE1PT SIGNED l»Y OWNER OF LAND—CONCLUSIVENESS OF CONTRAIT
A concluded bargain is made for the sale of land when tin* owner 

signs a receipt that In* had received a certain sum of money «ni ne 
count of the purchase thereof.

3. Contracts <|IC2—25)—Consideration—Inadequacy as grou nd hi*
REFUSING SPECIFIC PERFORMANCE.

Specific performance will not lie refused «»n the sole ground of in 
aile«|uaey of consideration unless the disparity in price is *«» gr«*at n* 
to shock the conscience and constitute in itself a badge of fraud.

2
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I. ( OXTKAVTS (SIA—2)—PARTIES —lXAIIMjl AVY OK COXHlUFRATlOX —
YKXDOR OF I.AXI1 AX Oil! MAX—A IIS I X« I: OK INCAPACITY.

The m«*re feet thut the owwr of land who luul told it at an inude 
qiiute priii* was mi old man nvarly eighty year* of agv. dnet not mnki 
tin* contract of sali* nnenforcealdc where no *ugjfe*tion of any otlwi 
incapacity ap|H*ars on the record.

Trial of an action for specific performance of an agreement 
for the sale of laml.

There was judgment for the plaintiff, the purchaser.
Darling, for the plaintiff.
IV. ,/. Taylor, K.C., for the defendants.

Mt R1M1Y, J. :—The agreement evidenced by the receipt of Murpi.y.j, 
the 3rd March. 1010*, was proved; but it was objected that the 
said receipt did not comply with the Statute of Frauds, the 
land not being specified therein. I think this is met hv the ease 
of Vlant v. Hournr, 11 1 2 (’ll. 281. which decides that parol
evidence is admissible to shew what is tin* subject-matter of tin* 
contract. There is no difficulty here in identifying the land in 
question, if such parol evidence is admissible.

It is shewn that this land is a long dyke of gravel, hounded 
on one side by the sea. on the other by a lagoon, at one end by 
a high rock bluff, and at the other by tin- line dividing the laml 
of the defendant Hollo senior from that of the Western Fuel 
Company. Before tin* agreement was made, the plaintiff and 
defendant Hollo senior went on the land, and this dividing line 
was pointed out by Hollo to fin* plaintiff. The other natural 
boundaries were clearly visible lo the eye, and a rough calcula­
tion of tin* acreage embraced was then made. I hold, therefore, 
that this defence fails. This practically disposes of the case as 
raised on the pleadings as against Hollo senior.

The only other defence set up was. that no concluded bar­
gain was made; and that, though the plaintiff was frequently 
requested to complete the negotiations, lie neglected to do so.
This was clearly disproved by the evidence. A concluded bar­
gain was made on the day the receipt was signed. The next day, 
the plaintiff engaged a surveyor, who surveyed the land. With­
in a very short time, lie offered the balance of the purchase- 
mnney to Hollo junior, pursuant to flic agreement, as sworn to 
hy him; and his evidence is wholly uncontradicted.

The plaintiff went on the land and carried on operations for 
n considerable time without interference. At tin* trial, however, 
it was argued that the bargain was so unfair that specific per­
formance ought not to be granted.

•The following it a copy of tin* receipt referred to:
Mar. :ir<!. 1010.

Received from Mr. A. Baxter twenty-two dollars i*22.eoi on aect.
<>f |nircliiitc of a acre* of laml ut sixty dollar* |ier acre, on Ia* Heouf«
Ray. James Itm.io.

Wit net*. \V. .1. Haowx.

B.C.

S. V.
11112

Baxter

Statement
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Murphy, J.

Inasmuch as this defence is not raised on the pleadings, and 
no application to amend was ' , I doubt that I should con 
aider it. However, as some evidence was given without ohj.v 
tion, tending to support it, possibly I should deal with it. The 
argument was. that only $180 was to he paid for land admittedly 
worth $0,000, and that the bargain was with a man zti
most eighty years of age.

The authorities go to shew that specific performance will n.»t 
he refused on the ground of inadequacy of consideration uni- >s 
the disparity in price is so great as to shock the conscience and 
constitute in itself a badge of fraud. Stated baldly, as was done 
in argument, the bargain here does almost, if not quite, go that 
length. Examination of the evidence, however, shews that the 
statement that the dyke contained 00,000 yards of gravel worth 
ten cents a yard in situ was only an estimate.

True, the plaintiff so estimated it at the time of making the 
bargain ; but, as he states in evidence, there could be no certain! \ 
about this, as no one could tell whether the dyke was all growl 
or not. lie further stated that lie would not. have purchased on 
the basis of the estimate at the price of ten cents per yard. .V 
cording to the corroborated and uncontradicted evidence, Kollo 
senior himself set the price at $00 per acre, which, after some 
bargaining, the plaintiff agreed to. The only other offers were 
one for $100 per acre, which, it is true, was made some y. us 
ago and was refused, and the agreement with the defendant 
Bradford by which he pays ten cents a yard for such gravel 
as he may remove. It is to he noted, however, that he is not 
compelled to take any specific quantity, and has in fact re- 
moved but little up to date. On the whole, 1 think, under tIn­
law as it now stands, this evidence of disparity in price alone 
will not justify refusal of the decree.

Does the added fact that Rollo was an old man make tin- 
contract unenforceable? If the evidence went the suggested 
length of shewing him incapable of transacting business, or 
that he was under the influence of liquor when the bargain was 
made, 1 would agree ; but I do not think I can so hold on the 
record. The son, it is true, does suggest that both these condi­
tions existed ; but his evidence in no way proves anything as to 
liquor, as he was not present when the bargain was made, and 
only saw his father later in the day.

As to his father’s incapacity, this evidence must, I think, he 
closely scrutinized, inasmuch as, if the agreement sued upon is 
invalid, it is the son, and not the father, who will benefit, ns tin- 
land has since been conveyed to him. The father was present in 
Court, but was not called as a witness. This, coupled with the 
fact that no suggestion of such incapacity appears anywlii on 
the record, compels me to hold that the onus of establishing the 
fact has not been satisfied.

53
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The bargain is undoubtedly a bard one ; but I am reluctantly 
compelled to hold that the law, as I conceive it to be, gives the 
plaintiff the right to obtain specific performance. As to the 
two other defendants, they acquired their rights with full know- 
ledge of the plaintiff’s claim, and, indeed, subject to such claim, 
if it turned out that it was enforceable at law. If, therefore, 
the decree must go as against Hollo senior, it must also go as 
against them.

Specific performance of the agreement is granted, and there 
will be a reference to the registrar as to the damages suffered 
by the plaintiff by reason of the removal of gravel by tin- de­
fendant Bradford, if the parties cannot agree on the quantity. 
Sueh gravel is to lie paid for at the rate of ten cents per yard.

Judgment for plaintiff.

B.C.

S.C.
1912

Murphjr, J.

SCOTT v. ALLEN. ONT.

n, , Ihri-innal l'ouï!. Fnleonhridqc, A" /'.. It fill on and Riddell, ,/«/. ... p5,,
1. Ill MIAMI A XI) WIFE (g IAS—18)—Hv Mil A Nil's LIAIIILITY FOB WIFE'S —

acts as agent—Rebuttable pbemumptiox. June 22.
It U a presumption of law that a wife living with her husband has .

lii- implied authority to pledge his credit for such things a* fall 
within the domestic department ordinarily eonlidcd to her manage­
ment and at are necessary to the style in which her husband chooses 
to live, though the presiimptinn may lie rebutted by shewing that she 
! id n i such authority.

| Kverslev on Domestic Relations. 3rd ed.. pp. dl2. a 13, specially 
referred to. S«s» also dollii v. Iters. 1.1 r.H.N.s. 028, 33 L..LC.P. 177;
II I, v. Mellon, 5 iylU). 3114. affirmed 0 A.C. 24.]

2. lUUENCE ( 9 XI f F—9.14fl )—SUFFICIENCY or KVIDFXi I MIIEWINO TH AT
wife’s imvi.ikd authority TO PUBMIA8FON livsnxxil's credit was
REBUTTED—AllHEXUE OF COBBOHOBATIOX.

In an action at the suit of the executrix of a grocer'* estate for the 
ha 1 nice on account of groceries furnished by the decedent to the de­
fendant's wife a corroboration of the alleged instruction by the de­
fend mt to his wife tetitied to by him not to run a bill, must Is* 
furnished to overcome the presumption that she had his implied 
authority to purchase on credit necessaries suitable to his degree and

3. Limitation of actions (1IV V—166)— Interruption of limitation
Il Y PAYMENT.

The Statute of Limitations is not a liar to an action for the balance 
due on a grocer'* account incurred by the wife of the defendant where it 
ap|M»ared that, during the lifetime of the grocer it was the practice 
nf the defendant's wife to buy groceries and make monthly payments 
therefor, generally precisely tin- amount of the month's purchase*. Imt 
•simetinies a lit*le more or a little less, so that at the death of the 
grocer there was a balance left unpaid, a statement of which was sent 
Lx the executrix of his estate to the wife of the defendant who 
promised to pay the bill, and payments were made by her from time 
i • time until her death and then were continued by lier daughter 
until the defendant put a stop to it. and. therefore, the executrix is not 
ih-harred from recovering tlie balance remaining unpaid from the 
defendant.
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Argument

Appeal by the defendant from the judgment of the County 
Court of the United Counties of Leeds and (irenville, in favour 
of the plaintiff, in an action tried without a jury. The plaintiff 
sued, as executrix of R. A. Scott, deceased, for the balance of an 
account for goods alleged to have been supplied to the defendant, 
upon the order of his wife, by the deceased Scott.

The appeal was dismissed.
/. Hilliard, for the defendant. The defendant’s wife, now 

deceased, had no authority from the defendant to order tin- 
goods. In fact, the evidence shews that the defendant had ex­
pressly ordered her not to go in debt, and that Scott had notice 
that the defendant’s wife had no right to pledge her husband's 
credit. Scott should have notified the husband: Joli if v. A'm 
(1864), 15 C.B.N.S. 028; Debenham v. Mellon (1880), 6 \pp. 
('as. 24. The husband had supplied his wife with other nn :ii< 
of payment: Morel Brothers <V Co. Limited v. Lori of W'csln 
land, (1003] 1 K.B. 04, [1004] A.C. 11; Alleyns v. Pearce ils."i7 
20 LJ.C.P. 252. The Statute of Limitations applies, inasmuch 
as there was no evidence to shew that the account as kept i:i th 
testator’s books was ever brought to the attention or knowledg­
es the defendant or his wife, and that all payments from I'.mo 
down were payments upon the monthly statements only. I’m 
payment must be applied to the particular part.

[The Chief Justice said that the members of the Court wen 
agreed on the main question. The law was correctly laid down 
in Evorslcy on Domestic Relations, 3rd ed., pp. 312 and H i 
They would hear counsel for the plaintiff on the question : <
Statute of Limitations.]

./. A. Hutcheson, K.C.. for the plaintiff. The evidence -la-w 
that the account was fluctuating all the time, that many pay­
ments were appropriated on the old account. When then > 
no evidence of appropriation, the presumption is, that the pay­
ments were appropriated to the old account. At any rate. ;livn 
was an account rendered in 1907, and payments made on a unit 
of it. The pass-book, which is in as an exhibit, shews th>.

Hilliard, in reply. The evidence of the books, which wen 
not rendered to Mrs. Allen, is not evidence against tin- !*n- 
dant.

June 22, 1912. Riddell, J.:—The plaintiff is the ex« < in \ *»f 
the late R. A. Scott, who in his lifetime carried on husim - a 
grocer; and she sues the defendant for the balance of an a "Hint 
for goods supplied by her testator. The defendant del'rinls 
mainly on two grounds, viz.: (1) want of authority in his wife 
(now deceased) to order the goods; and (2) the statut»

We disposed of the first at the hearing of the appeal. In'Ming 
that the law is correctly laid down in Eversley on Domestic 
Relations, 3rd ed., pp. 312, 313: “During cohabitation, there
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is a presumption arising from the very circumstances of the 
cohabitation of the husband’s assent to contracts made by the 
wife for necessaries suitable to his degree and estate: that is to 
say. a wife has an implied authority to pledge her husband's 
credit for such things as fall within the domestic department 
ordinarily confided to her management, and are necessary and 
suitable to the style in which her husband chooses to live. . . . 
In other words, where a wife is living with her husband, the 
presumption is that she has his authority to bind him by her 
contracts for articles suitable to that station which In- permits 
her to assume, but that presumption may Ik* rebutted by shewing 
that she had not such authority. This doctrine was laid down 
in the two important cases of Jolly \. Rees, 15 V.B.N.S. (128, 
33 L.I.C.P. 177, and Dcftcnham v. Mellon, 5 Q.B.D. 394, 0 A.( '. 
24, and is now settled law.”

There was no doubt that the goods supplied were necessaries 
suitable to the station of the defendant and the style in which 
he lived.

We also held that, in this action at the suit of an executrix, 
corroboration of the alleged instruction to the defendant’s wife 
not to run a bill must be adduced and that no such corrob­
oration was furnished.

Speaking for myself, 1 would say that the alleged limitation 
of authority was by no means made out, even if the defendant’s 
evidence should have full credence and effect all that took pldce 
was a warning not to get into debt, not an unprecedented occur­
rence. It has been held that grumbling and remonstrance at a 
wife’s extravagance is not a limitation of authority: Morgan v. 
Chelwjjnd (18(15), 4 F. <V F. 451, 457.

We reserved judgment to look into the question of the appli­
cation of the statute.

On this branch of the case, also, I think the defendant 
fails. The present account began as far back its the 23rd February, 
1SS2, at which time the parties had a settlement, and the account 
was paid in full. During the lifetime of Scott, the practice was 
for the wife of the defendant to buy groceries and make monthly 
payments, generally precisely the amount of the month’s pur­
chases -but sometimes a little more or a little less; if less, the 
running balance—for it was all one running account -was in­
creased; if more, diminished. But. after the death of Scott, 
in June. 1907, and in August, 1907, the account was sent to her 
in full, i.c., a statement of the whole balance. Mrs. Scott, the 
plaintiff, was under the impression that this was done in June. 
1907; but it is clear that she has made a mistake in the date— 
and, indeed, she acknowledges it on cross-examination. That 
tin- account was sent is abundantly proved, not only by the 
plaintiff, but also by the bookkeeper, by Mrs. Birks and by 
the daughter of the defendant. (It is indeed actually produced at

4fl—.*» 11.L.B.
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the trial by the defendant (exhibit 8); see also exhibit 4). This 
witness says that her mother received the account, that it came 
as a great shock and surprise to her—“this large1 account, she 
did not know where it ever arose from.”

Mrs. Allen then went to the plaintiff and asked her not to 
crowd them for tin* account—that she would pay it all. This 
is established by the evidence of the* plaintiff and of Mrs. Dirh­
am! the promise seems to have been repeated at different tiim s.

Payments were made from time to time by Mrs. Allen upon 
this account; the plaintiff ceased to keep a shop, and the pay­
ments were not in whole or in part on goods bought at or about 
the time. Even after the death in 1909, her daughter, who 
then was put in charge of the defendant's household affairs, 
made a few payments, and doubtless would have continu <1 
doing so had not the defendant put a stop to it.

1 have not thought it necessary to go through the account 
from the beginning : we were told by counsel for the plaintiff 
that the whole account fvom beginning to end was kept alive 
by payments, and that there never was a time when any part 
of it—or any item of it—was barred by the statute. While this 
was denied by counsel for the defendant, we were not pointai 
to any period as supporting his contention; and the course <>f 
dealing, in the periods 1 have examined, make it most probahli 
that the plaintiff is right. Since? Boultbce v. Burke flSS.'» . i 
O.R. SO, it cannot be successfully argued that the payment f 
a part is not tin act from which the inference may be drawn 
that the debtor intended to pay the balance, though no special 
reference is made thereto at the time of such part payment: 
or that a payment on account of a debt is not such part payment 
Ball v. Barker (1870), 30 U.C.R. 48S, and cases cited there and 
in 0 O.R. 80. Here the case is stronger -the debt was known 
and acknowledged; time was asked and accorded; and tin pay­
ments were, at least in some instances, made spceifieaih and 
explicitly with reference to it —and there was no other debt.

The appeal should be dismissed with costs.

Falcon BRI due, C.J.:—I agree.

Biutton, J.:—There is evidence to warrant fully the finding 
of fact of the learned County Court Judge; and upon the hearing 
of this appeal we were satisfied of the original liability of thv 
defendant for the purchases by his wife—now deceased hut 
decision was reserved upon the question of whether the plain­
tiff’s claim is barred by the Statute of Limitations. 1 am <»f 
opinion that the payments from time to time by the wife of the 
defendant were upon the whole running account so as to keep 
the claim alive. When the wife overpaid the current account 
for purchases during the month, she intended such overpayment 
to apply generally on the indebtedness. Even if sin* made no
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chases, the c 
the account u 
barred. The 
monts. It is 
and after the 
be called up< 
it was owed i 
the law, and 
with her hus 
for nccessaric 
time to time, 
of Limitatior 
did, in ackm 
rendered, an< 
her.

3. II XllliAM VOR

On mi np 
riHtoily uf 
extradition 
order of tin 

11 nilrtl I 
20.1. I Hi led

An extri
Marcel Dut
Honor in e: 
for extrndi 
attempted i 
petition for 
and to revie



Scott v. Allkn. 771[5 D.LR. 5 D.L.R. |

lihit 4). Tins 
, that it came 

account, >lu»

cd hcr not to 
î it all. 
f Mrs. Birh- 
ffcrent tinu >. 
rs. Allen upon 
and the pay­

ait at or al unit 
laughtt r 
ischold alïair». 
ave continu'd

;h the account 
ir the plaintiff 
tvtts kept alive 
ivhen any part 
te. While this 
re not pointed 
l the cour-i of 
most proliable 
urke (1S-s."i , v 
he payment of 
may Ik- drawn 
nigh no spirial 
part payment: 

i part payment: 
cited then- and 
ebt was known 
1; and thi pay- 
spccifically and 
other debt.

illy the findings 
ipoii the hearing
liability of the 

r deceased hut 
ether the plain* 
tions. I am of 
r the wife of the 
it so as to keep 
current account
ich overpayment
if she made no

specific application of such sum as overpaid the month's pur­
chases, the creditor, Scott, could apply it generally, so long as 
the account upon which the payment was was not statute-
barred. There was—and in time—such application of the pay­
ments. It is rather hard that now, after the death of his wife 
and after the death of the creditor, Scott, the defendant should 
he called upon to pay this large account when at least $100 of 
it was owed as long ago as the 20th December, 1901 : but such is 
the law, and the defendant must submit. As the wife, living 
with her husband, had the right to pledge her husband's credit 
for necessaries, then she had the right to make payments from 
time to time, so as to prevent the claim being barred by the Statute 
of Limitations—and the defendant is bound by what his wife 
did, in acknowledging the correctness of the account as finally 
rendered, and by the payments thereon subsequently made by 
her.

Appeal dismissed with ousts.

Re DARRACQ (alias DUTAL

Quebec Court of King's Bench, dermis, ./. August 20, 1012.
1. IIaiikah corpus (§IC IS)—Extradition i»ro< i kdixcs—Review of hu­

man» IIY COM MIKHIOXKR—STATUTORY RKQI 'MEMENTO.
On an application for a writ of lisU-a* corpus for the discharge from 

custody of a person who was remanded by an extradition com­
missioner for extradition to France, the only <|iiestion for examination 
is whether the extradition proceedings are in strict conformity with 
tin- requirements of the treaty of August 14th. 18711, In-tween Eng­
land and France, of the Imperial Extradition Act 1ST», and of the 
Canadian Extradition Act R.S.C. 1906, eh. 155.

2. Extradition ( § I 8) International—Review of proceedings—'De­
cision OF COMMISSIONER EVIDENCE AS TO IDENTITY OF PRISONER.

On an application for a writ of habeas corpus for discharge from 
custody of a person remanded by an extradition commissioner for 
extradition to a foreign country tIn* decision of the commissioner as to 
the sufficiency of the evidence, where there is any evidence at all. us 
to the identity of the party remanded by him. cannot Is- reviewed.

3. Habeas corpus (§IC 18) Extradition proceedings—Review of

Il NIII Ml OF COMMISSIONER AS TO PROPRIETY OF ORDER, 
tin an application for a writ of IuiIm-uh corpus for the discharge from 

custody of a prisoner remanded by an extradition commissioner for 
extradition to a foreign country the justice or the propriety of the 
order of the commissioner in that regard cannot he inquired into.

11 sited States of Aiserien v. dagnnr amt drees. 9 Can. ( rim. ('as. 
205, I sited Stutes v. daynor, [1905] A.C. 128, followed.]

An extradition proceeding against Pierre Jean Darracq, alias 
Marcel Dutal, at the instance of the Republic of France, peti­
tioner in extradition. The defendant having been committed 
for extradition to France on charges of house breaking and 
attempted murder, made the present application by way of 
petition fora writ of habeas corpus for «his release from custody 
and to review the regularity of his commitment.
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QüE. The defendant’s petition was dismissed.
K. B. 
1012

./. A. St. Julien, K.C., for the petitioner.
(innsttlns Dcsaulniers, K.O., for the Republic of France.

Ri
Dabbacq.

I>. A. ha fortune, for the Crown.

Gkrvais, J. : The petitioner has been committed to jail 
awaiting a warrant of extradition, by remand oi' the Honourable 
F. X. Choquet, as a commissioner in extradition, dated Jul,\ »1. 
1912, for house-breaking and attempted murder, on or about 
the 20th November, 1911, at Regies and Bordeaux, France.

The extradition of the accused is sought under the treaty of 
the 14th August, 187(>, between England and France. Amongst 
other things that treaty enacts, in the first place, that natural 
horn or naturalized subjects are exempted from the scope of the 
treaty ; in the second place, a long series c? crimes and otl'eiioes 
are declared to give rise to extradition, amongst them thus of 
attempted murder and burglary.

With regard to the proof which is declared to be neeessan in 
obtain an extradition under the treaty, paragraph A of 
art. 7, enacts as follows:-

in the ease of a person an-ii-ed. tile requisition for the miii- -nder 
shall he made to lier lirittanie Majesty's principal Secretary of State 
for Foreign Alfairs, by the ambassador or other diplomatic aic-nt of 
the President of the French Republic, accompanied by a warrant of 
arrest, or other equivalent judicial document issued by a Judge »r 
magistrate duly authorized to take cognizance of the acts «-barged 
against the accused in France, together with a duly authenticated 
deposition or statement, taken on oath lx*fore such .lodge or magi' 
trate, clearly setting forth the said acts, and containing a eri|>- 
tion of the |x*rson claimed, and any particulars which may serve to 
identify him.

The said Secretary of State shall transmit such document- : » Her 
lirittanie Majesty's principal Secretary of State for the ll-'inc <iu\ 
eminent, who shall then give order, under his hand and seal. : • some 
police magistrate in London, that such requisition has been made, 
and require him, if there be due cause, to issue his warrant i -r tlw 
apprehension of the fugitive.

On the receipt of such order from the Secretary of Sum. .in I 'in 
the production of such evidence as would in the opinion of tin- magi*- 
trate justify the issuing of the warrant if the crime has In*1» "'in- 
milled in the United Kingdom, he shall issue his warrant ■' tingly.

When the fugitive shall have lieen apprehended he shall Is- brought 
la-fore the police magistrate who issued the warrant, or -"im- other 
police magistrate in London.

If the evidence to be then produced shall be such a- i" justify 
according to the law of England the committal for trial "f tins 
prisoner, if the crime of which he is accused had Urn committed in 
England, the police magistrate shall commit him to prison t" await the
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warrant of tliv Secretary nf State f<»r lii** surrender, sending immedi 
ately to the Secretary of State a certificate of the committal, and a 
report upon the rate.

After the expiration of a jieriod for the committal of the prisoner, 
which shall never tie less than 15 days, the Secretary of State shall 
by order under his hand and seal order the fugitive criminal to he 
surrendered to such |x*r*on as may Is* duly authorized to receive him 
on the part of the President of the French Republic.

Paragraph “D” of the same article reads as follows : —
After the police magistrate shall have committed the accused or 

convicted person to prison to await the order of the Secretary of 
State for his surrender, such person shall have the right to apph 
for a writ of ha bean corpus, and if he should so apply his surrender 
must lie deferred until after the deci inn of the Court upon the return 
of the writ; and even that can only take place when the decision is 
adverse to the applicant. In the latter case the Court may at once 
order his delivery to the person authorized to receive him without 
the order of the Secretary of Slate for his surrender, or commit him 
to prison to await such order.

Article 10 says:—
When tie* fugitive criminal has Invii committed to prison, but not 

surrendered within two months of such committal, or within two 
months after the decision of the Court upon the return of a writ of 
habeas corpus, he shall be discharged from custody, unless sullicient 
cause lie shewn to the contrary.
Finally, art. Hi of tin* treaty r< i*s extradition from a 

colony like Canada.
in the colonics and foreign possessions of the two high contract­

ing parties, the manner of proceeding shall lie as follows;—a requi­
sition for the surrender of the fugitive criminal who has taken re­
fuge in a colony or foreign possession of either party, shall be made 
to the Governor or chief authority of such colony or possession by 
the chief consular ollicer of the other in such colony or possession; 
or. if the fugitive has escaped from a colony or foreign possession of 
tlie party on whose behalf the requisition is made, by the Governor or 
chief authority of such colony or possession. Such requisitions may 
Is* disposed of. subject always as nearly as may Is*, to the provisions 
of this treaty by the respective Governors or chief authorities, who, 
however, shall have the liberty either to grant the surrender or refer 
the matter to their Government.
Tin* definition of crimes for which extradition may be 

granted at the request of France, as well as the procedure 
according to which such extradition may be granted, are clearly 
determined, and must guide the (’ourt absolutely.

With regard to the complaint made in France, the issue of 
the warrants therein, and the evidence of the crimes charged in 
France, these are complete, as far as the Court cun see ; and the 
documents containing the same have been properly authenti­
cated according to the terms of the treaty and the international 
law relating to the matter.

I )\BKACQ
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There remains to be dealt with only the arrest of the de­
fendant made in Canada, in the district of Montreal, and whinn 
the jurisdiction of the Commissioner in Extradition, Honour 
able F. X. Choquet.

The photographs of the accused taken both in France and in 
Montreal are of record. The Chancellor of the French Consulate 
was heard before the Extradition Commissioner, and swore 
practically to the identity of the petitioner with the accused as 
named and charged in France. Moreover, the petitioner has 
seen fit to offer his testimony in denial of the evidence, hot It 
documentary and oral, brought against him before the Extradi­
tion Commissioner. His evidence does not seem to be of much 
benefit to him.

After argument by Mr. J. A. St. Julien, K.C., for flic 
accused, and Mr. Gonsalves Desaulniers, K.('., on behalf of the 
French , the Extradition Commissioner, on the list
day of July, 1912, granted his warrant of remand, to await the 
execution of the warrant of extradition under the hand and seal 
of the Governor-General of Canada, after due notification in 
the meantime by the Extradition Commissioner to the accused 
that he had a delay of fifteen days to ask for the issue of a 
writ of habeas corpus. This writ was issued by us on the l.'lth 
of August. 1912, ordering Mr. Charles A. Yallee. in his capacity 
of jailer of the common jail for the district of Montreal, to bring 
before us the body of the petitioner.

We have examined the whole record of the procedings be­
fore the Extradition Commissioner. We have also examined the 
affidavits and the petition upon the said writ. The only ground 
alleged for the maintenance of the same is the insufficiency of 
the evidence adduced before the Extradition Commissioner la­
the French Government with regard to the identity of the peti­
tioner with the accused by the Criminal Court of Bordeaux.

The only ground we have to examine, therefore, is. can the 
warrant of remand be set aside on the present application for 
the reason that the Extradition Commissioner has wrongly 
appreciated the weight of evidence with regard to the identity 
of the petitioner?

The only question to be examined in the present case is 
whether or not under a writ of habeas corpus the evidence of the 
facts for the granting of a warrant of remand by the Kxtivditiou 
Commissioner can be reviewed, or appealed from.

The articles of the Extradition Treaty above quoted clearly 
shew that the evidence for the granting of such warrant must 
be “such as to justify according to the law of England the com­
mittal for trial of the prisoner, if the crime of which lie is 
accused had been committed in England —“in such cum . -ay>

2864
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The Extradition Commissioner after examining the accused, 
hearing his evidence, seeing his photographs taken in France, i>Akka« tv 
and listening to the evidence of the Chancellor of the French —' 
Consulate, has thought fit to commit the accused to await the J-
warrant of the Governor-General for his surrender. Can we, 
under the circumstances, say that the weight of evidence is in 
favour of the petitioner rather than in favour of the French 
Government? We consider this is a matter of fact, upon which 
no decision can Le passed under a writ of habeas corpus, such as 
the one sought for. The justice of the decision of the Extradi­
tion (’ommisioner ear.: .1 he examined and passed 11)1011 under a 
writ of habeas corpus, hut purely and simply the question of its 
legality—that is, its strict compliance with the requisites of tli • 
Extradition Treaty, as well as the general English Extradition 
Act of 1870 and the Canadian Extradition Act, which is to he 
found in chapter 155 of the Revised Statutes of Canada of 1!MM1.

En passant, it may be said that our Canadian Extradition 
Act is framed upon the English Act above quoted, and cannot 
contradict the same, as the former cannot he itself in contradic­
tion with the treaty, which must he supreme, both with regard to 
tin- right of extradition and the procedure thereon. The General 
Extradition Act of 1870, as a matter of fact, embodies the 
principles 01 three of the most important Extradition Treaties 
of England—that with Denmark, of 1842; France, of 1843; and 
the United States, of 1802—as for the good reason that the 
British Parliament thought fit to pass a General Act to put into 
execution its Extradition Treaties, which were becoming more 
mid more numerous, and to avoid the trouble of passing a special 
Act for the putting into execution of each of its Extradition 
Treaties.

The principle which we accept, and which goes to say that 
under a writ of habeas corpus the justice or the propriety of the 
extradition cannot lie enquired into, but merely its lawfulness 
or legality, has been sustained by the Privy Council, in the now 
important ease of the United Stabs of Ann rira v. (laynor amt 
Gn< in, !l Can. Cr. Cas. 205, [ 1905] A.C. 128. and it is also the 
doctrine taught by the most important authors on Extradition, 
as Sir Edward Carson, Moore, and Piggott.

To sum up, we find that the formalities established by the 
Extradition Treaty of the 14th August, 187(1, between France 
and England have been complied with in the present case; that 
the petitioner has had a legal preliminary investigation, and 
that his committal to await the warrant of surrender under the 
hand and seal of the Governor-General has been properly issued.
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This is not n wise in which the evidence ns to identity s 
lucking to Hindi an extent as to bring a Court to the conclusion 
that there is no evidence to commit for trial, in violation of ill. 
treaty ; and that therefore, the formality of producing such pi.. ,f 
has not been complied with.

It is without our province to say whether or not the Kxtriuli 
tion Commissioner has rightly or wrongly appreciated the \\ri i 
of the evidence with regard to the identity of the petition.t. 
although, should we have to pass upon it. we would he in I ' | 
to say that his decision is correct.

We, therefore, dismiss the petition, and quash tin* huh,ns 
corpus. Here closes the judicial action, under the treaty : and 
here begins the diplomatic one.

VAN WART (executors of J. W. Bvlyea Estate) et al. v. THE SYNOD OF

\ • u- ItnniHirii I: Sn/imnr I'oin l, Vhanvn y IHrisimi. Ilniiiinj h> •
\lcI,mil, ,1. Fvhruary I. MM2.

1. (»IFT 16 I—71—Hank iikvohit im.ackii in joint names ok iii si:\m> \nw 
win KHK VIINVKNIKNVK—Ku'kct of death ok III SIIANU I Mix

Wh«*re a deposit in (lie hunk. ii|»un the refusal of the hunk !■> pe-imt 
the «if»* of I In- ileiNinilor to wltlnlruw tin* interest earned thereon wli«*n 
tin* liiislmiil wiis Iiv illness prevented from going himself to tin* hunk, 
was. nl the suggestion of the hunk ulliccru and with tin* consent .if the 
•lepo.it.ir. pkiccil in the joint names of the d«*po.itor and In. ».fc a. a 
m it 1er of •••inveilienee in withilrawing niom-y for h«iiis«diold cxpcn.e«.i,n* 
wife upon tin* death of the hiishaml who had made a testamentary 
disposition nf all his property did not become vested with the title 
to such deposit.

| IIhi-mIiiiII v. 1'ruhrrll, L.H. *20 Eq. .T2H. and lie Duly, .'17 N IUI. 
483. hull/ v. Itruim, ."10 Can. S.C.R. 122. followed. |

2. Hi siianh aM» win: (8 II A—52)—Transactions nirrwn \ lonr 
IIANK ACCOI NT KOH CONVENIENCE ONLY—HMill r OK WIKI ON l-l till 
OK II I SHAN 11.

Where a depo.ii in a hank, upon the refusal of the hank t<> pat the 
wife of the depositor the interest earned thereon when tin* liu.hain! 
was prev«*nted lit illm-.s from going !iini.«*lf to the hank. tva. at ■' *• 
sligge.tion of the hunk oflieers and with the eons«*iit of the Im- an-l. 
plaied in the joint names of himself an<| wife to he withdraw aide lit 
«•lllier of tliem or the survivor of them, as a matter of eonv»*nii**i ■•• f *r 
• •lit.lining money for hoiis«*h«ihl ex|a*nm*s, the wife upon tin* deith <-f 
the hiisliand who made a testamentary «lispo.ition of all hi. pi"|< itt 
did not lieeouie ve.led with the title to sill'll deposit.

.1. Wll.lJt (8 HI H—80)—BKQVKHT Tl» INCORPORATKD REI.IOIOIN IIOHV It'» ' 
TITY OK DEVISEE.

A Inspiesl to an incorporât»*»! religious Isicly is not void for iin-vr- 
tainty as to tin* i|i*visee »ir legatee, if the |iersons intended to I» In-ih1 
tiled can Is* U'i-crtuiii»*»! with reasonahle eertainty.

| \limns v. ./omis. U Hare 4H."i, and Jour* v. SI. Slryhni'- 
I X.H. K»|. dill, followed. Sn* also Hr Hirayzir, .'I D.Ut. 1131. |

QUE.

lx II 
11)12

m

NB.

s. c.
1912
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IIIOI'M IHIHV ll'l X

ot vtii'l f"ï IIII'X'T- 

tvlllllhl I

Hlrphru’i a,null.
». Lit. «:il I

4. Wll.LH I § III It—IH i—(flFT TO “El'IHt'Ol'AI. UlMIMINATlOX" XYllil MAY

A Ih'i|Iivs| to tlit* '*K|ii'viipal Dviioininntion of t/iiwn'' Countv" i' a 
g«Miil gift to lilt' l)luet-»an Sx noil of l-'rvilvi ivton of Hit* Clmn li of Kng 
land, xvlivrv tin* tvriu "K|ii"o|ml Dviioininnt ion" in voiunionly a|i|divd 
to ilvtigmite tin- Churi'li of England.

•V Wit.IN IS III li—!»l )—( i I FT TO ‘\MmttMHNT IÏK.MIMIN XTIO.X" Willi XI XV

A 1 m*<111i**tt to iliv "Mvtlioili't Dviioininatii'ii of Quvvn'* County" i* a 
good gift to tin* Mvtlioili't Churvli inviii*|iorati'd hx thv Canadian Par 
liainvnt.

ti. Wll.I.N i § III II—IH I—4! IF i To ‘T'iiki It xi'i is! (ii m:ii xi Com Kill mi oi 
Nl XV I|RI• XHXVIt'K"—Wlio MAY TAKI

A hv«|iiv't to thv “I’rvv Ha|ili't (ivnvral Coiifvrvnvv of Xvxx linin' 
xvivk” for the U'v of lunnv and foreign nii"ioii' of l^utH'ii'H County. i« 
not rviitlervil void hy thv fuvt that tlivrv wvrv influx vhurvhvt of that 
name in thv vomit y. winw, hv ii Ktlxv. YU. I anil, Hi. 77. ntivh 
vluirvlivK were unitvd hh • Tl'iv Vlilted lht|ili«t Churvli of Xvxx 
llruiiHwick" in which xvat veitvd Iliv |uopvrty of thv «cwrnl vhurvhv'. a» 
xxfll a' all livijuv't' of inmivy or land iiiadv*lM>f«irv or aftvr thv |ui"ing 
of 'in li Avt. and xvhivli varrivd on thv mi"ionary work of thv vliurvli 
in 'iivh vuunty.

7. Wii.iJt < $ III II — !» I i —4 îiFT to “Df.xf am» Divi ii Not ii ty of \'i xv 
IIri nnxvick”—Who may takk.

Whvrv there wan no dvif and dumb tovivly in N'vxv liriui'xvivk when 
a "ill "' vxvyiitvd and. at the ilvatlt of the tv'tator. thv only organizn 
lion uf thv kind in that proviuve xva* onv invor|mratvd at thv Xvxx 
llrnii'xx ivk School for thv Dvaf, hiivIi 'vliool wii' «Mitit led to a legacy 
in thv will to the "Deaf and Dumb Society of Xvxv Itriiii'xvivk."
Action for the construction of a will.
C. II. l \ Ih Ifini, for Hu* plaint ill : The executors are pre 

parnl to ailmiiiisier the fund if it is decided it is their duly to 
do so. It in a matter of indifference to them as to the decision 
of the Court.

1/. II. lent, K.C., and ./. A*, l'iwipbiII, for the Ilioeesan Synod 
of Fredericton:—The moneys that were in the hanks were the 
property of the testator. In rr Kuhiti of /’ant Dalfi, 17 \.It.lt. 
4s:i. allirmed, Ihly v. Itroirn, 19 Can. S.C.Ii. 122. is the principal 
i*asv on this point. The money in that ease was simply deposited 
In the credit of two persons, with power to either to withdraw. In 
this ease there was a like deposit in the (lovernment Savings 
Hank. But the deposits in the Bank of Montreal and in the 
Hank of New Brunswick contained additional words mak 
ing them payable to tile survivor. The latter hank exceeded its 
instructions in adding the word “survivor." (Tin: Cm iit: If 
In- had I lie deposit receipt and knew of it. and did not change 
it, lint would lie to the effect lie consented to it), lie had it ill 
his possession, hut that would not he evidence lie saw it. As 
regards the money in the (lovernment Savings Bank, the evi 
•li'iivv shews only a power to draw, and as regards the money in 
the other hanks the circumstances and the purpose for which 
it was given rehut the presumption of a gift. The fact that the 
hank in carrying out the instructions put in the word “survivor" 
'liN's not vest it in her, been use it is always a question of inlcn-
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lion, having regard to the surrounding circumstances and the 
object which is sought to he obtained. If she had withdrawn ill 
in his lifetime, which she had the power to do, she would haw 
held the money as his agent or trustee. The will made no 
change except that it operated in law as a cancellation of tie 
authority to withdraw. If you give any meaning to the word 
“survivor” it must be a testamentary disposition which is void 
under the Wills Act. It was incomplete and not a gift inter 
vivos, and it was not a donatio mortis causa. It was simply 
a power of attorney. The money when drawn was not hers and 
lie could at any time have cancelled the authority to draw. Thus 
tested, the question in law resolves itself down to a mere n ! timi 
of agency between the parties. There was no contract hotv. n 
her and the banks ; the testator simply gave her million > to 
draw, and added her name to effect that purpose ; it was not hs 
if testator had made the original deposit to the joint credi; <■!' 
himself and another. Construing the will as made immedi 
a tidy before death, we find a testator making bequests which 
probably exceeds his whole estate which consists solely 
of the money in the banks, which is cogent evidence to 
shew he never considered that lie had given his money to his w ; 
The popular name by which the Church of England is known 
in these parts is Episcopalian. The Century dictionary d**lin«*s 
Episcopal as “The name popularly given to the Episcopal 
Church in the Cnited States and oilier places.” It i< not 
necessary that there should be a donee in the will : Joins. H.rr 
Murdoch• v. Sf. Stephen's Church, 4 N.B. Eq. till). A elm lit 
able gift never fails for uncertainty : Mills v. Fanner, 1 M< r 33. 
This bequest to the Diocesan Synod, a religious institution, was 
a charitable gift : In re White, While v. White, [1893] 2 Cli. 41. 
is the leading ease. Lindley, L.J., there pointed out that al­
though a religious society was not necessarily a charitable one 
as exemplified by Corks v. Manners, L.R. 12 Eq. .">74, vet a be­
quest to a religious institution, or for a religious purpose, is 
prima facie a bequest for a “charitable” purpose. The hequvtt 
in lie White, White v. White, [1893] 2 Cli. 41, was “to tin- fol­
lowing religious societies, viz.” but no societies were named, y.-t 
Lindley, L.J., would not allow the gift to fail. Therefore, the 
reference by the testator to the Church of England being men* 
error the Court of Chancery will not allow the case to fail Sw 
the cases referred to by Lindley, L.J. : Raker v. Sutton, 1 Keen. 
224 ; Townsend v. Varus, 3 Ilare 257, and Wilkinson v. LimUjns, 
L.R. 5 Ch. 570. The cage of Grimond v. Grimond, 119«i5 A 1 
124, is the only case of any consequence that can Is* cited . ontra, 
but in that ease the bequest was indefinite and there arc uu 
reasons given in the judgment. It is pointed out in A mot l v 
Arnott, [1906] 1 Ir.R. 127, that Grimond v. Grimond, 111*03]

A.C. 124, is 
rule laid dr 
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Cli.D. 528; 
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184.
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A.C. 124. is a decision upon Scotch law. and does not a fleet the 
rule laid down in lit White, White v. White, (1893] 2 ('ll. 41 
See also Attorney-General v. Stepney, 10 Ves. 22: In n lua, A4 
Ch.D. 528; In re Scoweraft, 11898] 2 Ch. 6:{8; /„ rt Dtlmar. o 
tharilablt Trust, 118971 2 ('ll. 163; In rt I’artloet 11906 ] 2 ('ll. 
184.

A. A. Wilson, K.C., for the association of the 1'niti‘d Baptist 
('bundles of New Brunswick, The Foreign Mission Bonn! of the 
Baptist Convention of the Maritime Provinces, and the New 
Brunswick School for the Deaf:—There is nothing uncertain in 
regard to the ls-quest to the Free Baptist Conference. The 
omission of the word “Christian” does not make it uncertain, 
there being no other corporation or laid y like it in the province. 
The Free Christian Baptist Conference has been merged in the 
Foreign Mission Board which is carrying on a charitable work 
and this heipiest should go to that body. The legacy did not 
lapse : Joins., Esr. of Murdock Estâtt v. St. Stephen's Church, 
4 N.B. K«|. 316. The money in the hanks did not vest in 
Mrs. Belyea.

E. 7*. Knowit8, for the Methodist ChurchThe authority 
to withdraw was given as a matter of convenience. There was 
no gift : In r< Caul Ihily, 37 N.B.It. 483. The bequest after the 
life estate to Sophia Belyea diffère from the others in that it is 
for the use of the home and foreign missions in Queen's County, 
and the scheme for working that out would lie for the Court. 
The word “denomination” is practically applied to the word 
"church” as a description. See its definition in Century dic­
tionary. Payment therefore, should lie made to the Methodist 
Church through its general missionary hoard. As to what are 
charitable liodies, see Morice v. The llisliop of Durham, 9 Ves. 
399, 10 Ves. 522. The heipiest being for the advancement of 
religion is a charitable bequest and cannot be allowed to fail: 
In n WinHe, Whitt \. Whitt. I893 Ch. 11 See also Ita - 
Tin Annual Conference of Stw llrunswiek, 6 Can. S.C.It. 308.

./. A. Ht I yea, K.C., for Margaret E. Belyea, Sophia A. Belyea 
and Edna Belyea :—

The money vested in Mrs. Belyea : Am. & Eng. Encyc. of 
Law. 2nd ed., vol 27, page 555; In rt Cyan, 32 O.K. 224 ; Low 

er i Vitcht r, - My & K 262. / - 
r> Eykyn, 6 Ch.D. 115; In rt Youny Tyn v. Sullivan, 28 Cli.D. 
7h.*i; In n Caul Daly, 37 N.B.It. 483. The latter ease is dis­
tinguished from the present. In every case it is a question of 
intention to be gathered from the special facts and circum- 
itanees of the family relations or otherwise of the parties. See 
remarks of Barker, C.J., in Clarke v. Clarke, 4 N.B. Eq. p. 237. 
lit Hit Caul Daly Case, 37 N.B.it. 483. There is no evidence to 
shew any intention on his part not to give her the money. On
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tin* other hand she had absolute authority to withdraw, ami 
there is tin* positive direction to give it to her ns survivor. If 
tin* Hank of New Brunswick exceeded its instructions in milling 
tin* words “or survivor,” his keeping the deposit receipt shewn!
it was his intention to have it remain in that form. The addition 
of her name* was not made on account of his illness, hut to pro-

synoi» ok vide for her, for whom In* had sworn to provide. See O'llrim
v. O'Brien, 4 O.R. 450. Assuming the money did not \vsi in 
her, the legacies are not for charitable purposes, they are void

Argument for uncertainty, and have lapsed : Theobald on Wills, 7 Can.
ed.f 356, 372; In rc Ovey, liroadbi nt v. Barrow. 29 Cli.l). >iiu. 
Brewster v. The Foreign Mission Hoard of llo Baptist Coneni- 
lion of Ho Maritime Provinces, 2 X.B. Eq. 172 : Xew \. lion 
aker, L.R. 4 Eq. 655.

Teed, K.C., in reply :—The cases cited to shew a gift to tin- 
wife are all cases where there was no evidence of an intention to 
tin* contrary. Hut in the Dali/ case, as in this ease there was • \ : 
deuce to repudiate the presumption of a gift, and it is to sm-li 
evidence that Barker, C.J., referred in Clark < v. Clarke, I VIS 
Eq. 237. Religious purposes are not necessarily charitable pur­
poses, but missions are charitable because they go to support 
people carrying on a charitable work.

McLeod, J.:—The testator James W. Belyea, in his lifetimeMcLeod, J.

lived in the parish of Wickham, (jueens County, and died on 
the 26th January, 1911, having made a will bearing date tin- 
nth of April, 1902, and by it appointed the plaint ill's his execu­
tors. The bequests in the will that are in question are as fol­
lows :—

I give and bequeath to the Episcopal Denomination of queen* 
County, one thousand dollars to 1m* used by them for Home and 
Foreign Missions, as seems lM**t to them. I give and Is-quealli t - the 
Methodist Deiiuiiiimition uf Queen* County, one thousand dollar* to 
lie used by them for Home ami Foreign Missions a* seems host to 
them. I give ami bequeath to the Free Itaptist (lenernl Conference 
of New Brunswick one thousand dollars, to 1m- used by them for 
Home and Foreign Missions in queens County as seem* best to them. 
I give to my daughter Soph a A. Belyea the interest of one thousand 
dollars to use for her hem-lit during her natural life and at her 
demise the aforesaid one thousand dollars to Im- equally divided be­
tween the aforementioned denominations, viz.. Episcopal. Methodist 
and Free Baptist, to be used for Home and Foreign Mi "ions in 
Queens County as may seem la-st to them.

I give to my beloved wife Margaret E. Belyea the benefit of twt h- 
hundred dollars nt four per centum per annum during her natural 
life and at her decease or demise to be equally divided between the 
three aforementiond denominations, viz.: Ep scopal of Queen- t ounty. 
Methodist of Queens County and the Free Baptist (lenernl < oiifcn-n»* 
of New Brunswick to Im* used in Queen’s County to be used i r Home 
and Foreign Mis-ioiis as may seem la-st for them so to do.
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I give to the Deaf and Dumb Society of New Brunswick, two hun­
dred dollars.

The defendant Margaret K. Belyea is the widow of James 
W. Belyea and Sophia A. Belyea is the daughter of the said 
James W. Belyea by a former wife. Edna Belyea ( who is an 
infant and appeared by a guardian ad lihm) is a daughter of 
Sophia A. Belyea.

James W. Belyea’s first wife died in 18t>4 or 181)5. They had 
only one child, the defendant Sophia A. Belyea, and she lived 
with her father until the fall of 1900, when she married and 
moved to an adjoining place. In April. 1901, James W. Belyea 
married the defendant Margaret K. Belyea, he being then about 
seventy-three years old. There were no children by this marri­
age. After the second marriage lie did no business, but simply 
lived on the interest of what money he had.

lie had on deposit in the savings bank department of the 
Bank of Montreal, at Saint John at the time of his death, 
$1.550.00. That account had been opened in July, 1902. In 
the pass book it is stated as June, 1902, but Mr. Hazen of the 
Bank of Montreal, who was a witness, says that that was a mis­
take and it should be July.

lb* also had in the Dominion Savings Bank at Saint John 
at the time of his death, $2,978.77. That account had been 
first opened in April, 189.4, and was continued until his death, 
amounts having been added to it from time to time.

He also had in the savings department of the Bank of New 
Brunswick $1.200. This account was opened some years prior 
to 1909, but I am unable to sav just what time it was opened.

According to the evidence of Mrs. Belyea. the money in 
the banks was really all the property of which he died possessed. 
He did no business after his second marriage and simply lived 
on the interest of his money, lie was in the habit of going to 
Saint John every year in July and drawing the interest ; but in 
March. 1909, he was injured by an accident and was unable 
to move around very well, and in July of that year, lie asked 
the defendant Margaret E. Belyea to go to Saint John and 
draw the interest. She accordingly went for that purpose, but 
the savings bank refused to pay it to her without an order from 
Mr. Belyea and the bank gave her one of their short powers of 
attorney to have Mr. Belyea sign, authorizing her to draw the 
interest. It is headed “Order by a depositor unable to receive 
payment personally. ’ *

They also at the same time gave her a form for Mr. Belyea to 
sign, putting the account in their joint names.

Tin- Bank of Montreal also refused to pay and gave her their 
form to sign, putting the account in their joint names. That 
form is as follows :—
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St. John. N.B.. July 22, 1!» 1
To tin; Manager, Itnnk of Montreal.

St. John, X.B.
Dear Sir.—Itegnriling our -«avings hank neeount No. 3,242, op«-m*i| 

2nd of June, 1902, we wish it to he understood that either (or the 
survivor) of us may withdraw money from time to time from - i h 
neeount without reference to the other or his or her legal repn -i ii

Slip took those home and James W. Belyea signed them. The 
Bank of New Brunswick at first refused to pay, hut suhs.- 
quently paid it on her undertaking to get an authority from I, r 

to withdraw it and they gave her a form for her hus­
band to sign, which is as follows:—

Wh ■! Queens Co., July 4th, 191".
I hereby authorize the name of my wife Margaret E. Belyea o In- 

added to my account 0778 on joint deposit, either of us to has- th 
power to withdraw.

She took that , but did not have it signed until the 
next year and it bears date July 4, 1910. She subsequently in 
July of the same year (1909), came to St. John, drew tin- in 
tcrest ($90.00), from the Dominion Savings Bank on July 22nd 
and on July 27th, the account was changed from Mr. Belyea's 
name into the joint name of himself and Mrs. Belyea.

She also drew the interest from the Bank of Montreal, and 
that account was changed into the joint names of herself and 
her husband. Whether it was changed on July 22ml or later 
I am unable to tell. It would appear, however, from the pass 
book, that it was changed on July 22nd.

There was no change made that year in the account of tin* 
Bank of New Brunswick, but in July of the next year, 1910, sili­
ca me to Saint John to draw the interest and brought with her 
the authority, signed by Mr. Belyea, to put it in their joint 
names and the Bank of New Brunswick on July 6th gave liera 
deposit receipt by which they made the money payable to 
either or the survivor of them.

As I have said, James W. Belyea died on the 26th of Janu­
ary, 1911. This bill is filed by the executors to have a construc­
tion placed upon the will.

The defendants Margaret E. Belyea, Sophia A. Belvca and 
Edna Belyea (by her guardian) raise the two questions that an- 
involved. First they claim that this money in the different 
banks is the property of Margaret E. Belyea, as it was in the 
banks in the name of both James W. Belyea and Margaret K. 
Belyea, with the right to either, to withdraw, and in tin* case of 
the Bank of Montreal and the Bank of New Brunswick with the 
right to the survivor to withdraw.

Secondly, they say that the bequests to the Episcopal Denom­
ination, the Methodist Denomination and the Free Baptist G<*u-
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It appears to be settled that when a husband transfers money 
or other property into the name of his wife, there being nothing 
one way or the other to explain it, that the presumption is that 
it is intended as a gift or an advance to the wife absolutely at 
once, subject to his marital control as he may exercise it. And 
if a husband invests money in stock or otherwise in the name of 
himself and his wife, there being nothing to explain it, then 
also there is a presumption that it is an advancement for the 
benefit of the wife absolutely', if she survives her husband; but. 
if he survives her, then it reverts to him as joint tenant with the 
wife. See In re Eykyn's T niais, 6 ('ll. !>., page 115. at page 
IIS. See Pt bury v. Debury No. 2), 2 N.B. Kq. II. *148 at page 

and eases there cited.
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But that is a presumption that may be rebutted and the 
surrounding circumstances may be looked at to ascertain 
whether or not it was given absolutely to the wife. 1 am obliged 
therefore in this case to take into consideration all the circum­
stances as a juryman and see whether or not they rebut that 
presumption.

After having taken into consideration all the surrounding 
circumstances of this ease, 1 have come to the conclusion that 
they shew that the account was changed and put in their joint 
names as a matter of convenience and not to vest the money in 
Mrs. Belyea. The evidence as to the reasons for changing the 
account is given by Mrs. Belyea herself, and I decide this ques­
tion on the strength of her testimony.

As 1 have already said, it appeared in evidence that James W. 
Belyea did no business after his marriage with the defendant 
Margaret K. Belyea. Her statement is that he collected his 
mortgages and notes and deposited them from time to time in 
the banks and always went to Saint John and drew the interest 
himself until the time of his accident in March, 1909, and then 
being unable to go, he asked her to go for him. I will refer to 
some parts of her evidence. On her direct examination she says, 
page 51 of the record, as follows :—

Q. There were some moneys in the hanks spoken of here ? A. Yes.
(,». That was formerly in his own name? A. Yes.
Q. Was the account Used for household purposes ? A. Yes.
Q. Will you explain the changing of the account from his own 

name to yours and his! A. Yes. he got hurt and was uiialde to 
get Imre and he gave me power to come and draw his money. 1 
drew it two years, the interest, and he told me if I needed more, 
I could draw money when I wanted it. principal or anything. 1 kind 
of felt as if 1 had right to it.

q. The moneys you drew at digèrent times in the two years, how 
w is it used? A. Used fur the house.

05
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At page 52, she says as follows:—
Q. Take the Bunk of Montreal, when tli s document now in evhh me 

in reference to changing the accounts came up, he hud it for sum, 
time, hail he? A. I gave it to him.

Q. And before lie signed it he hud an opportunity of examining 
A. lie wrote it and said to me to come and sec about it, to the m.i'.-i* 
Irate, and get a witness or two. So they came in and llxed it up 1 
he said to me: Now says lie, it's all right, you can draw money v. 
evvr you want it.

On cross-examination, she is asked the age of her husband 
when he died, and she said he was 8.'$.

At page 57, she said in answer to questions ns follows.
Q. What was the nature of the accident in March? A. lie broke his

hip.
Q. Was he incapacitated from moving? A. lie got around nlimit 

live months with crutches ami from that went with a cane. I want­
ed him to go to town the lust year he lived ami he said he couldn't 
get in and out of coaches, said 1 had the power to draw, and I mid 
do.

Q. After that March, when July came around lie asked you to 
come down and get the interest? A. Yes.

Q. Did you have some authority from him? A. No.
Q. Do you remember which bank you went to first? A. Yes. the 

savings hunk.
Q. The Dominion Government Savings Bank? A. Yes.
i). Did you apply to them for the interest and tell them who you 

were ? A. Yes. they said 1 couldn't get it.
Q. Couldn't get it without what? A. Without an.order.
Q. Did they prepare something for you to get signed by your 

husband? A. Yes.
y. You went back and do you remember whom you saw a limit 

it? A. Mr. Robertson, lie made it out for me.
Q. Made out the paper to give you authority? A. Yes.
y. On that trip, did you see the other banks? A. Yes.
y. You went to the Bank of Montreal? A. Yes, ami they d,.i 

the same thing.
y. What did they tell you? Dili you want to draw the interest? 

A. Ye*. I told them I wanted the interest and they told me I • u D.'* 
unless I got authority and my name on the books.

y. And they drew up something for you to take up to sign h that 
the paper that is here? A. Yes.

y. For what purpose did you require this interest you cam down to 
get in July? A. For living.

y. And the Bank of Montreal gave you this paper, didn't they, 
dated 22nd of July, IVOR? 1 think it is the same date as the liv­
ings bank paper? A. This is it (indicating),

y. Did you go to see the Bank of New Brunswick toot A. Ye*, I 
went there and they talked to me a while, and said of course, they 
hadn't a right to give it to me, but after a while one of the men 
came around and said: Well, 1 know you are Mr*. Belyea and I will 
give you the interest ami give you a new card and made me out a
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]>a]M*r just liko the other two and told me- to bring that home and N.B.
get it signed and get Mr. Belyea to sign it. if he wasn't aide to come 
down. So I let it go then till the next year. I didn't bother, for I 
didn’t tome down, ns i couldn’t go away and leave him. so those 
two were in the hank all right.

Q- That is the «loveriinient Savings Bank and the Bank of Montreal?
TillA. Yes.

On page .'>!» si tv further says:
•synod or

Q. What did you tell him (her husband), that you couldn’t get 1 Kh '^v
the interest without his authority ? A. I said: What did you send me m i : i.
down without a name on it for? lie said: I thought anyone could draw 
it: and I said : 1 knew myself they couldn't, and I told him they 
gave these authorities and he suid that was all right, lie was only 
too glad to fix it up.

On page lil, she says :—
y. You say your husband told von that you would be able to draw 

money whenever it was wanted? A. Yes. that is what he told me.
Q. Wanted for what purpose, for household purpose*? A. Kor us to

Q. That was the idea, was it? A. Yes, that was the idea.
Q. And you did draw the interest a-» you have told us. for the two 

years, IMHO and 1010? A. Yes.
i,i. Dili your husband know you were going down in Inin to draw the 

interest ? A. lie did.
<,). Was it spoken of lad ween you? A. Yes.
p. Was it spoken of as to whether the interest would he enough ? 

A. He said if that wouldn't do. I could go down and draw principal 
lor he said I had the power to do it.

Q. I suppose when lie was ill you did whatever business there was 
to do in buying things for the house and looking after things, neces 
sarily had to do it ? A. Yen, certainly.

Huge 112: <,•. The object was, it should be put so you could go down 
and draw the money when needed for household purposes, either 
principal or interest? A. That is wluit lie told ne . I could draw when­
ever we wanted to and that is what the banks told me.

Q. And that was the object of putting your name there? A. Of

p. And did you draw the interest for this purpose? A. Certainly. 
<,). But you didn't draw the principal, got along without it 
p. And it arose by reason of your husband being incapacitated to 

attend? A. Yes.

Those art* some extracts from Iter evidence, ami taking it 
altogether, it shews clearly that the money was placed in their 
joint names as a matter of convenience, because I lie husband, 

s \Y. Itelyea. was unable to go to Saint John and draw 
tile interest.

The facts in this case are very similar to the facts in Mar- 
*h(ill v. Crut mil, L.R. 20 K(|. page J28. The facts in that ease, 
Imrtly stated from the head note, are as follows :—
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Tin» husband of the plaintiff being in failing health, tnms 
ferred his bank aevomit from bis own name into the joint nam > 
of himself and bis wife and directed the banks to honour ebi-i|ii. s 
drawn either bv himself or by bis wife and he afterwards p i 
in considerable sums to this account. All cheques were afterwards 
drawn by the plaintiff at the direction of her husband, and wi-iv 

in the payment of household and other expenses. Tin 
husband never explained to the plaintiff what his intention v.i*. 
in transferring the account, but he was stated by the bank m m 
agcr to have remarked at the time of the transfer that tlm bal 
a nee of the account would belong to the survivor of his wife and 
himself. After his death the plaintiff claimed the balam 
Jissel, Masler of the Rolls, held that she could not succeed. il< 
says, page 112!) :—

As I understand it tin* law i* this : the mere c'reuinstance that h 
name of the wife or eliild is inserted on the occasion of a pnvrli.i-- < f 
stock is not Hiillicient to rebut a resulting trust in favour of tie- 
purchaser, if the Hiirroi.nling circumstances lead to the con i' - n 
that the trust was intended. Although a purchase in the nam- .f 
wife or child if altogether unexplained will he deemed a gif: vi 
you may take .surrounding circumstance» into consideration so a* m 
sav that it ix a trust, not a gift.

And he further says, page 3.10:
Hut here we have the actual fact that the man was in such a *'ai« 

of health that he eouid not draw cheques and the wife drew them 
Looking at the fact that Hubwequent amounts were paid in from time 
to time, taking into consideration all the circumstances (as I under 
stand I am bound to do), as a juryman, 1 think the circumstance» 
are that this was a mere arrangement for convenience and it wa* 
not intended as a provision for the wife in the event it m glit liapp«*n 
that at the husband's death there might Ik* a fund standing to the 
credit of the banking account.

In closing, lie says:—
And having regard to the rule which is now binding on in*- that 

1 must infer from the surrounding c rcuinstances what the nature 
of the transaction was 1 come to the conclusion that it was not in 
tended to be a provision for the wife, but simply a mode ••! con­
veniently managing the testator’s affairs and leaves the mom \ still 
his property.
In rc Dahl, decided by this Court, 37 N.B.It. 483, and Dahj 

v. Drawn, 39 Can. 8.C.R. 122, is a case in which the mom " > 
deposited in the name of the testator and his daughter. This 
Court held (and the judgment was sustained by the Supreme 
Court) that the circumstances shewed that it was not intruded 
as an advancement to his daughter.

This 1 think may fairly be borne in mind. The mom y in tl 1 
hank was all the property Mr. Belyea had. lie was married a 
second time in the spring of 1901. This will was made in Apt !
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1992. and he then made a certain provision for his wife and 
made no change whatever in that will. During the time prior 
to liis aceident, he from time to time deposited moneys in these 
banks in his own name and he himself always drew the interest 
and there is no reason suggested for the change except that 
after his accident in March, 1909, he was unable to go to Saint 
John to draw it, and therefore, it was necessary to give the 
authority to someone to draw it, and he gave that authority to 
his wife and instead of giving a power of attorney each time the 
interest was payable the money was placed to their joint account.

It is also important to note that when Mrs. Belyea first went 
down in 1909, for the interest, he gave her no authority, thinking 
she could draw it without any special authority from him, hut 
two of the banks refused to pay it to her. The managers of the 
hanks themselves wrote out the authority to have it put in their 
joint names. Placing the money in their joint names did not 
emanate from Mr. Belyea, hut from the hanks. It was their 
suggestion and she took the forms for that purpose home and he 
signed them. It was claimed and strongly claimed that ns the 
deposits in the Bank of Montreal and the Bank of New Bruns­
wick at the time the change was made were made payable to 
either or the survivor it followed that as Mrs. Belyea survived 
her husband, the money belonged to her. No such result followed 
by adding the word survivor. The <|uestion still is were the 
accounts changed into the names of both for the purpose of vest­
ing the money in Mrs. Belyea, or simply for convenience, and 
as I have said, 1 come to the conclusion on the evidence that the 
change was made as a matter of convenience because Mr. Belyea 
was himself unable to go to St. John and draw the interest. I 
therefore come to the conclusion that this money belonged to 
James W. Belyea at his death and that it now should be paid to 
his executors.

Then as to the second question. It is claimed that the be­
quests to these different denominations are void for uncertainty. 
First, it is said that the words 4‘Episcopal Denomination” do 
hot describe the Church of Pnghiml, or perhaps more properly 
speaking the Diocesan Synod of Fredericton, the body that now 
claims it. The same is said with reference to the Methodist
Denomination.

There was a good deal of discussion before me as to whether 
these bequests were charitable or not, hut from the view I have 
taken of the ease 1 think it is not necessary to decide that. The 
bequests arc specific to incorporated bodies. It is claimed that 
they are uncertain, but a devise in a will will not fail for un­
certainty if the Court can arrive with a reasonable degree of 
certain,y at who is the person intended to be benefited : Adams 
v Jon<s, 9 Ilare 485, and Jones (Executor of Murdock) v. St.

N.B.

s. c.
1912

Tin
Synod ok
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Sit plu h \s Church tl nl., 4 N.B. Eq. K. 816, deeided by Bari 
C.J., in 1610.

In tin* hitter en.se the bequest was as follows :
I give iiml li<‘i|iivnili tln> sum nf one thousand dollars to hr p.i i.\ 

my mi iI v\vvutor lo the Aged and Inllrni Ministers* Fund in eontir >u 
with St. Nte|dien's Preshyterian Vliureli in tin* ci tv <f Saint -l<

There was not and never had been any aged and infirm in n 
inters’ fund in connection with the St. Stephen's Preshy i« l i.iu 
Chureli in Saint John. There was, however, a fund emm I 
with the Presbyterian Chureli in Canada, known as the A | 
and Infirm Ministers' Fund in which all the ministers oi" •!,- 
Presbyterian Chureli. including the ministers of St. Stephen's 
Chureli, had a right to participate, subject to certain 
rules and regulations of the management. The learned 
Chief .Justice after fully discussing the matter, without deeidim; 
whether it was a charitable bequest or not, held that the he.|n, >• 
should be paid to the Board of Trustees of the Preshy t.-ricii 
Church in Canada, eastern section, for the Aged and Inlirm 
Ministers’ Fund, holding that that board sufficiently represented 
the fund.

I think, in this ease, we can easily arrive at the intention of 
the testator. It is a matter of common knowledge that these 
different elm relies are spoken of and called denominations Tin 
word denomination itself among other things denotes a class or 
a sect of Christians. We often hear of the Episcopal d- n ■ nmo­
tion, the Methodist denomination and other churches spoken of 
in that way and we know what church is referred to. The 
Church of England is known as the Episcopal denomination. 
The Diocesan Synod of Fredericton is a body corporate with all 
the powers made incident to a corporation by Act of Asm-uiMx 
and it is composed of the Bishop, the Coadjutor Bishop, f any. 
and the clergy and representatives of the laity of tin rimivli 
of England within this province and this body mana.i > ai l 
carries on both the home and foreign missionary work <<i* tin 
Church of England. Money for both of these missions is col 
lected from the different churches throughout the provm ami 
paid to the treasurer id" the synod, and that body appropriates 
it both for Home and Foreign Missions and from this illusion 
fund is appropriated a good deal of fnoney for Home M "inns 
in Queens County.

The various Methodist bodies throughout Canada in 1s*d. 
were incorporated by an Act of the Parliament of Canada. into 
one Church called the Methodist Church and by that Act 1 was 
provided that there should be one missionary fund for tin- whole 
church. Collections are made throughout the whole of Cumula 
for both Home and Foreign Missions and sent to a hoard in 
Toronto, that administers these funds and from these missionary

5 D.L.R.l
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funds different churches in Queens County that are not self- 
sustaining are assisted.

It seems to me. therefore, that there is no difficulty in coming 
to flu* conclusion that when the testator speaks of the Episcopal 
denomination. In* means tin* Church of England, which is repre­
sented by the Diocesan Synod of Fredericton, which admin­
istered the missionary funds of that church, and when he speaks 
of the Methodist denomination, he means the Methodist Church.
I may, however, say that the specific bequest of a thousand 
dollars to the Methodist denomination is not objected to.

The bequest to the Fret* Baptist (Icncral Conference of New 
Brunswick is a little different. This church was formerly 
known as the Free (Christian) Baptist Conference, hut in about 
1898, tin* name was changed by an Act of the legislature to the 
Free Baptist General Conference of New Brunswick. The 
bequest to that church is specific hv its corporate name. There 
was a largi* number of elm relies of that denomination in Queens 
County. It was claimed that there were no foreign missions in 
Queens County and as the words of the " st a re. “to he 
used by them for Home and Foreign Missions in Queens County 
as seems best to them" the bequest would fail.

I do not think any such result would follow. It simply 
means that the Conference could use it for Home or Foreign 
Missions as it seemed best. Of course, there could hv no foreign 
missions as the term is usually understood, in Queens County 
itself.

It was further contended practically that the Free Baptist 
<i« ncral Conference had ceased to exist anti that therefore that 
bi'ipiest d. Then* is no doubt that a gift to a particular 
institution, whether charitable or otherwise, will lapse if the 
institution ceases to exist before tin* testator dies. S«*e In rr 
Itynu r, 11895J 1 Cli. 19. Tic* question, therefore, is whether this 
body diil cease to exist. I think it did not. By fi Edw. 7 (11)0(1) 
vh. 77, tin* Baptist churches in this province forming constitu­
ent parts of the eastern, southern and western Baptist Associ­
ations and the Free Baptist délierai Conference of New Bruns­
wick. were united under the name of “The Cniteil Baptist 
Churches of New Brunswick.” and tin* property of these differ­
ent bodies was held by this new corporation.

By see. 4 of the Act the treasurer of the Free Baptist déli­
vrai Conference was to pay over to the Cniteil Baptist Churches 
of N. w Brunswick all moneys and other property in his posses­
sion. which was to he held by that body upon tlie same trusts 
and uses ns it Imd been held by the hoard of managers in con­
nection with the Free Baptist d«‘lierai Conference. In other 
words, the property of the Free Baptist General Conference was 
Kimj I placed in the name of this new corporation, to be used 
for the same purposes that it had been heretofore used.

s. c.
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or l>eque*t is made.

Tlie Act «lues not destroy or pul mi end to the Free I tap: v
General Conference, it simply unites it with other Baptist bodies 
under a new name, hut it does not in any way a fleet a bequest
that is made to it.

There is, and was at the time of the death of the testator.
a large number of Free Baptist churehea in (Queens County and
a number of them received aid front that body. The Home and
Foreign Mission work that was carried on by the Free Bap ist 
(leneral Conference is still carried on by the new eorporal on 
and Home and Foreign Missionary funds are collected. I tin i 
fore, think that that bequest does not fail.

As to the bequest to the Deaf and Dumb Society, it is in 
the following terms:

I give lo I lie Deaf ninl Dumb Society of Ww llruiinwiek Iw.i I im li-
dollars.

At the time this will was made, there was no Deaf and Dmiiii 
Society in New Brunswick. There was a school being carried 
on at Fredericton, really as a private enterprise, though it i- 
eeived some Government assistance and some assistance from
outside, but that school came to an end in the summer of H'i'd, I
and ceased to exist.

During the same year or possibly the next (Hind), a school 
for the Deaf and Dumb was established in Saint John and \\-i> 
shortly afterwards incorporated under the name of tin New 
Brunswick School for the Deaf. It lias since been carried on 
and is now being carried on. It is the only society of the kind 
in New Brunswick. The testator evidently intended to a-nist 
the deaf and dumb and bearing in mind that by our own Act 
the will speaks from the death of the testator, this school b im: 
in existence and the only school or society in existence for the 
deaf and dumb in New Brunswick, I think it is clear that he 
intended to give it to them. He certainly intended to make a 
bequest to the Deaf and Dumb Society of New Brunswick and 
this is the only Deaf and Dumb Society there is in New Bruns­
wick, I therefore think that that bequest is good.

The order will, therefore, be that the moneys in the banks 
were the property of the testator at the time of his death mil 
now lielong to the executors and should be paid to them, that the 
bequest of one thousand dollars to the Fpiscopal Denomination 
shall be paid to the Diocesan Synod of Fredericton and t ,M 
quest of one thousand dollars to the Methodist Denomination
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shall lie paid to the Methodist Church, and the bequest of one 
thousand dollars to the Kree Baptist délivrai Conference lie paid 
to the Cnited Baptist Church and that at the death of Sophia 
A. Itelyea tin* one thousand dollars heiiueathcd to her for life 
he divided equally between these three churches and on the death 
of Margaret K. Itelyea, the twelve hundred dollars ‘ to
her for life liedivided equally between these three ehurehea. That 
all the moneys so bequeathed to these three churches he held by 
them on the trusts contained in tin* will. That tin* two hundred 
dollars to the Deaf and Dumb Society lie paid to the New Bruns­
wick School for tin* Deaf. The costs will he paid out of the resi­
duary estate; the plnintiOV costs to he taxed as between solicitor 
and client, to In* a lirst charge on tin- residuary «'stall*.

l)i dural on accordinijhj.

Re HUTCHINSON.

Ontario lli'ili Court. It"u<l. in Chninbrrs. Match 29, 101.'.

Itnlarin IHrixiunal ('milt, t’alcanbr'oliic. A .It., lirilhni ami Itiihlrll, ,1.1.
Jam- 23, 11112.

] I.XKXXTM (8 I t'- ID- I'AKIM'n HltillT TO Cl H lOllY III AOHKKMKXT 
NlOXKIi II V I A Mil II OIVIXO ITS HUI Y Ot I XI ANT III «ill X X UI*AUI X IS
Kkkht ok statvii I («Ko. \. (Ont.) vii. .1.1. hkc. :t.

Section .1 of I (•«••. \. | Out. i eh. 13. prov iding t lui t tin* fut tier «if a 
minor «HIM may nt mix lime In i|e«'i| di»|m*«- uf its rit*tudy amt wit uni 
linn fur any length «*f tinu* \\l»il«* the I'liihl remain* llluler Ilu» age uf 
twenty nui* year* mill that *neh di*pu*itiun *hall lie giMiil mul cUcctuul 
again*! every pcrsi n claiming in any way tin- chilli'* custody nr ediiea 
1i.ni, dues nut apply in make irrevnealile an agri*em«*iit signed In a 
widnxvcr rclim|iii*hing I lu* < ii*tody uf hi* infant daughter to her 
maternal graiui|iarcnt- until *be reaches lw*r majnrity ->r marrie* under 
that age. amt nn.-nanling 1 fiat the fattier will m*t n*voke the in*trn

\h‘iilrlilii Trust Cuni/Hiiiii v. Itmhncr. .1 lll.lt. 2*2. Jil «ll.lt 107. 
fut In w«*«l; ChinhoUn \ Chinhoin ( 11M181, -10 Can S.1 It 113 ; Hubert h \, 
Hall (l**2l. 1 ll.lt. .IS*, at pp. mi. MM!: /,*. harin | 11)01).. I* O.L.It.

I U 1
Hmith (IH.V1I, 17 .lui N. 22 L.I.X.8
Ur O'llara t 101)01. 2 l it. 2.12. at p. 211; llaMmrx'* l.axv* nf Knglaml. 
xni. 17, I». 12.1: Xlac|ihcr*un on Infants SI. snccinll.x r«*fvrr«*il in; Ur 
lliilrhin*on, 2U O.L.H. 111. roverseil un appeal.]

11 AURAS VORI'I S (||C It)—-1*R« K'KK.IU NllH KUK « I MTiiHV «il X rilll.O
KKKMT ok A Ut I Y KXKl't'TKII AORK.K.XIKXT IIY KATIIKB OIVIXO VfSTllDY 
UK 1XK.XNT Til OKAXlil'AHKNTH.

A *ignci| amt swileil agns-nviit liy a father giving the custody of 
Id* infant daughter tn tier maternal gra ml parent* unlit -lie r«*iu*h«** h«*r 
majnrity nr marrl«*s und«*r that age and enx’onant ing that tin* fattier 
xxuntil mil revnke the in*truinent, i* mil a liar tn tin- fattier'* amdiea 
linn fur a writ nf habeas corpus to obtain the custody of hi* child.
|l{r llulrhiiumn. 2<i O.I..II. 111. reversed on i»p|***al.]

I*XIII XT AXO ntll.ll (8 IN' ID) I'*ATI!Kit's HIOIIT TO Vl'HTOUY ul IXKXXT 
IIXl lillTKi: AutKKXIt XT OIVIXO « 1 STOIIY Til IXKAXT'h liRANUexRKXTH
—Kkkkct ok.

Where a father uf an infant daughter i* reqiectalih*. uf good haliils. 
indti*triuus, trust xx urtliy. «teadily employed, and nuihing i* *h«'xvn a* 
to hi* character and habit* such a* would disentitle him to in*i*t iqnin
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ONT. Iii" h|rift Ivgal rights in n-gnnl t*» hi- ilnuglitor. lie will In* «>ntitl«*<l
In*i- custudy t Imiigh hi* signed and sealed an agreement relinquishing i i 

11. C. J. viududy tu her maternul grand|nirents until she reaehed her majurin .
1D12 married under that age and emeiniiiting that lie would nut revoke'i „■

instrument.
Ui. fAV I'h ii l<ls. 12 0.1,.It. 2 là : Tlir (Jiinu v. 11 ii ii fin II. | |Hii:i| 2 t,Ml.

litn U I» r Lord K-lier. at |i. 2*1!*: A‘- O llnni, | |«.mo| 2 Lit. 2.'I2, sj-.eei.i
IN sox. referred t > : AY II iilrliinmiii, _‘lj O.L.IL Il.'l, reversed on appeal.|

-L Imams t|IC—11)—t rstouv of—Hhoiwii fok oivixu visrunv i.
BTHANllKIt— IMl*K t XIU81ÏY I F IWHKXT. 

t ■eiierally -j eaking the ImM pi iee for an infant is with its pai .it. 
and merely liera use the parent is poor and the jiersoii win* seeks f> n u,. 
po-ses.ion of tin* child is rieli and for that reason its peeimiary po-ii. 
v. ill lie I lettered by the change, a ehild should not Is* taken away fi«.in 
its parent without regird to any other eonsideratioii if the uatiir.il 
rights and feelings of the parent.

I Tin (Jut i ii \. (iiiiHiull. 11 sort | 2 (/.It. 2112. pi r Lord Ksher. at p .'t:i 
followed. |

Statement W. II. 11 tilehiiison. the fit titer of Adah May llutrhinsii a 
child of two years, appealed from the order of Itovn, c 

also reported, 2li O.L.R. lid), upon the return of a Ini If</> 
corpus, refusing to order the ehild to he delivered to the app ! 
hint, hy the ehild's maternal grandparents, the respondents.

The appeal was allowed.

The judgment appealed from is as follows:

Boyd, a March 29,1912. Boyd, C. : It is always unsatisfactory to deal 
with disputed facts as set forth in conflicting affidavits. There 
is u mass of material before me, which I have carefully perused, 
and find that there is a cumulation of domestic details on which 
the various deponents contradict each other in an embarras'inn 
manner. Disregarding the smaller discrepancies, I should judge, 
despite a'l the divergent opinions, that there is no danger likely 
to arise to the child, whether she stays with her grandparents or 
goes to her father, in regard to any tubercular infection. Nor 
do I think there is any luck of affection on the part of the father, 
though it may be he is not so attractive to the child as her grand­
parents. They have been to all intents in loco parentis to this 
young girl since her birth. The parents of the infant lived in 
the house and home of the maternal grandparents from the date 
of their marriage till the death of the wife on the 7th Decent I « r. 
1911, with a short interval from April to the middle of July, 
1911, when the parents occupied another house. But during 
these few months the infant was left with the grandparents. 
The ehild was horn in August, 1909, and is yet under three years 
of age—said to be an active, healthy child, yet easily excited and 
needing can ful treatment.

1 have no manner of doubt that the ehild cannot be better 
placed than to be left with the grandparents; they are well t" 
do, living in a roomy house, with a large lot, in which the child
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can play. The character of the grandparents is beyond reproach, 
and they stand particularly well in the opinion of the neighbours 
and townsfolk of Tillsonburg. They are devotedly attached to 
the child, as is the child to them, and they have really had every­
thing to do with and for the child in its sleeping, clothing, main­
tenance, and personal supervision. The opinion I have formed on 
this head was shared in by the father himself in his conversation 
with Ernest Tret he way, and by Dr. Reid. It is also the opinion 
(for what it is worth) of Mr. and Mrs. Honsberger, who, having 
made affidavits to sustain the father’s claim on the 20th March, 
explain away their statements in later affidavits made on the 25th 
March.

To hand over the child to the father would be in the nature 
of an experiment; he is a working man, aged about twenty-six, 
with no home at present; he proposes to establish one with the 
assistance of an elder sister, who has been for the last six or seven 
years working in a cutlery company’s works at Niagara Falls. 
New York, and has had experience in looking after children. 
Owing to the scarcity of suitable houses in Tillsonburg, it is not 
likely that the father can do more than get some rooms where tin? 
child will be in a sense cooped up and with the street for a play­
ground. The contrast between these prospects, even if the 
household machinery works r.moothly, and the advantages pos­
sessed and now enjoyed by the child, is obvious.

No question of religion enters in to embitter the situation of 
the claimants; and 1 see no good reason why the father should 
not return to the household of the grandparents, as they offered 
to allow him to do after the death of the child's mother. lie says 
that he won hi have done so had they destroyed an agreement 
which he signed on the 4th December, 1911. This is an instru­
ment under seal, prepared in view of the mother’s impending death, 
so as to place the possession, custody, control, and care of the child 
in the hands of the grandparents, and providing that the father 
shall have access to the child at all reasonable hours. This instru­
ment is upheld by the grandparents, but is being attacked in an 
action by the father to set it aside, which is now pending. I 
must regard this at present as a valid agreement which is binding 
on the father. It is not for me, on such material as I have before 
me, to anticipate a decision of the Court on this dispute. I have 
no doubt that the wishes of the dying wife were that the child 
thould be left to the care of the grandparents.

The signed and sealed agreement of the Ith December, while 
it stands, appears to be a bar to any such application as the 
present; and it is valid in law under the statutory provisions in 
1 (îeo. V. ch. 35, sec. 3 (O.),* taken from the revised statute in

. 'J, .‘t. anil *21 of 1 <;«•». V. (Out.| i li. .'I.ï hre a* follow*:

ONT.

Ith

- 1 11 The High Court or the Surrogate Court. ii|nui the applieation of
tli. 11111'her of mi nfmit. who imiy apply without a next I'rieml. may make 

; mill r u* the Court wee* lit rvgu nling the emit oily of the infant, ami
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force when tlie deed was executed. But, apart from this agm 
ment, I think, upon the material placed before me, that the in­
terests of the child will be better subserved by letting her custody 
remain in statu quo: the father having all reasonable access to the 
child when he so desires; this right of access to be settled by tin- 
Local Master, if the parties cannot agree.

In Re Davis (1909), 18 O.L.R. 384, the head-note reads that 
the law of this Province knows nothing of adoption; but th. 
attention of the Court was not directed to the Act I have cited, 
and proceeded on the provisions of the Act relating to neglected 
children, and in particular those that can be called deserted and 
abandoned—which does not apply to this child.

It may be that the proper reading of the statute is, that the 
declaration that such disposition shall be good and effectual 
against all and every person claiming the custody and tuition of 
the child, does not include a father, if living. But I do not we 
any decided case to that effect. But, apart from the statute 
if the agreement has been made by the father in pursuance of an 
understanding that the child was to be the heir to or inheritor of 
the property of the grandparents, and has been brought up l>\ 
them under that impression, and if that is supplemented by an 
actual deed or will, irrevocable, to such effect, the Court, acting 
on principles of equity, will not, at the father’s instance, disturb 
that arrangement. 1 refer to the considerations influencing th

tin* right of access thereto of either parent, having regard to the xxeliar- 
of the infant, and to the conduct of the parents, ami to the winh«- a- "
of the mother an of the father, and may alter, vary or discharge th..... ..
on the application of either purent, or. after the death of either parent, 
of any guardian appointed under this Act, and in every ease max m.ihe 
such order respecting the costs of the mother ami the I alii I it y ■>! the 
father for the same, or otherwise as the Court may deem just.

<2> The Court may also make an order for the maintenance of tic 
infant by payment by the father, or out of any estate to which the int <nt 
is entitled, of such sum from time to time as according to the pecuniary 
circumstances of the father or the value of the estate the Court dc- tin 
reasonable.

(3) No order directing that the mother shall have the custody <’■ 
access to an infant shall Is- made in favour of a mother against «hum 
adultery has been established by judgment in an action for criminal n 
vernation or for alimony.

3. 11 ) The father of a child under the age of twenty one x.-.irs
whether born at the time of the decease of the father or at the tiim- 
ventre sa mère, by deed or by his last will and testament in such manner 
and from time to time as he shall think tit, may dispose of the cu-t" aid 
education of such child while he remains under the age of twenty "tie 
years or for any lesser time to any person in possession or remainder.

(2) Such disposition shall be gn<nl and effectual against every person 
claiming the custody or education of such child as guardian in sue i.- "f 
otherwise.

13) The person to whom the custody of such child is so committed max 
maintain an action against any person xvho wrongfully takes a« i 
detains him for the recovery of such child and f«.r damages f >r such 
taking axvav or detention for the use and benefit of the child. 12 * II 
ch. 24, sec." 8 ; It.S.O. 1807, ch. 340, sec. 2.
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Court in such cases as Lyons v. lilenkin (1821), Jac. 245; Roberts OUT- 
v. Hall (1882), 1 O.R. 388, approved of in Chisholm v. Chisholm p. r. ,t. 
(1908), 40 Can. H.C’.R. 115., mi

Therefore, in the peculiar circumstances of this case, following TT"
Ex p. Templet (1817), 2 Saund. & C. 109, 1 refuse to change the p, „ 
custody. in sox.

I do not award costs to either side. nord. c.
I can only express the earnest desire that the parties may 

take thought and act reasonably and considerately on both sides, 
so as to preserve harmony in the family and avoid a devastating 
litigation in the Courts, which may go far to impoverish the 
moneyed litigant, and to embarrass the one who is poorer.

W. -V. Tilley, for the appellant, argued that the agreement Argument 
was invalid, as parents could not enter into an agreement legally 
binding to deprive themselves of the custody and control of 
their children; and. if they should do so, they could at their 
option repudiate it: Fidelity Trust Co. v. liuehner (1912), 5 D.L.R.
282, 2<i O.L.R. 3(i7; llumphrys v. Polak, [1901 ] 2 K.B. 385. at p.
388; Re Doris (1909), 18 O.L.R. 384. The evidence showed that 
the interests of the child would be best served by leaving her with 
her father, whose character had been unsuccessfully assailed. The 
appeal should succeed despite the provisions of 1 Geo. V. ch. 35,

V. A. Sinclair, for the respondents, contended that the father 
was bound by the agreement. He had abandoned the child.
Th onus was upon him to shew that the interests of the child 
demanded that it should be returned to him. This he had

*21.- (I) (hi tin* death of tin* father of nn infant, tin* mother, if hit 
viving. -hull In* tin* giiunlian of tin* infant, either alone, when in» guardian 
lia- I men apponted by the father, or jointly with any guardian appointed 
hy tin* father.

t‘21 Where in* guardian ha- been ap|minted hy the father, or if the 
guardian appointed l»y the father i- dead, or refu-e- to net. the High Court 
or the Surrogate Court may from time to time appoint a guardian or 
guardian- to act jointly with the mother.

i.11 Tin* mother of an infant may. hy deed or will, appoint any penton 
or per-on- to he guard an or guardian- of tin* infant after the death of 
her-elf and the father of the infant, if the infant lie then unmarried, and 
where guardian- are appointed hy hotli parent* they -hall uet jointly.

i 11 Tin* mother of an infant may. I»v deed or will, provi-ionally iiotnin 
a e some lit per-on or per-on* to net a- guardian or guardian- of tin* infant 
alter her death jointly with the father of the infant, and the Court after 
!i r death, if it lie -hewn that the father i- for any reason until ted to he 
the -oh* guardian of hi- children, may confirm the appointment of -ueh 
guardian or guardian-, who -hall thereupon he empowered to act, or max 
make -ueh other order in re-peet of the guardianship a- may he deemed 
ju»t.

tôt In the event of guardian- being unable to agree among them-elve* 
<»r with the father upon a question a fleeting the welfare of an infant, any 
of them or the father may apply to -m It Court for it- direction, and tin* 
1 mrt may make -ueh order a- may he deemed ju-t.
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be better for the child to remain with the grandparents. And 
the welfare of the child was always the guiding principle for the

Ht
Court. He referred to Roberts v. Hall (1881), 1 O.R. 388, 
pp. 401, 405; Chisholm v. Chisholm (1008), 40 Can. S.C.R. 115: /.’• 
Ferguson (1881), 8 1\R. 550; Kversley on Domestic Relation

Argument
3rd od., pp. 513, 519, 522; The Queen v. (lyngall, [18931 2 Q.B. 
232; The Queen v. liar nor do (1889), 23 Q.B.I). 305; Re .1/ ;'- 
( 1007), 10 O.W.R. 801: Re Longakrr (1908), 12 O.W.R. 1103: 
Re Kegs (1908), 12 O.W.R. 100; Am. & ting. Kncyc. of Uw. 
2nd ed., vol. 21, p. 1037. He also relied upon 1 Uco. V. ch. 
sec. 3.

Tilley, in reply. The father has never abandoned the child. 
The parental right of control is supreme, and the father had never 
voluntarily relinquished this even for a day. He referred to 
Re Faulils (1900), 12 Ü.L.R. 245.

Fal« imliridge, dune 25. 1012. Fai.oiniiridok, 1 agree in allowing tin*
appeal no costs here or below.

Britton, J. Britton, .).: -After a careful reading of the judgment of the 
learned Chancellor, and of the cases cited by him, as well as tin- 
cases cited upon the argument, I am of opinion that, notwith­
standing 1 (leo. V. ch. 35, see. 3, this appeal should succeed.

The agreement made on the 4th day of December, loll, 
between the parties, is not binding upon the appellant. Tin- 
appellant, as father of the infant girl, is entitled to her custodv
1 quite agree with the Chancellor in this, that the character of 
the grandparents (respondents) is beyond reproach and that 
the interests of the child would very likely be better subserxed 
by leaving her custody to remain in statu quo, the father having 
all reasonable access to the child when he so desires; but. a- a 
matter of law, the father is entitled to revoke or ignore the agree­
ment made by him. Nothing has been shewn as to the character 
or habits of the father such as would disentitle him to insist upon 
his strict legal rights.

The appeal will be allowed. In view of tin* agreement and 
the perfect good faith of the respondents, there should be no 
costs of appeal or below. It will be greatly regretted, later on. 
if some amicable arrangement be not made between the father 
and grandparents in reference to this child. If the order allowing 
the appeal must issue, it will be when and on terms mentioned 
by my brother Riddell.

Riililvll, J. Riddell, .I.:—William II. Hutchinson some years ago married 
Mary Pearl Burvill, the seventeen-year-old daughter of Robert 
Burvill and his wife, Adah .I. Burvill. The young couple lived 
most of the time with the parents of the wife: their onh 
child, Adah May Hutchinson, was born in that home in
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August, 1000, and the grandparents, without opposition on the 
part of the father at least, took charge of the infant to a great 
extent. The young m< tlier got sick, and in December, 1011, 
was lying dangerously ill—at the point of death indeed. The 
grandparents were and are exceedingly fond of the child; and, 
in order to have possession of her, Burvill had a document drawn 
up by his p.csent solicitor. He says that he told Hutchinson 
“it was to make the said infant . our child and heir
if anything should happen to her mother, and that she would 
get our property, and if nothing did happen to his wife the paper 
would be no good" ■“told him that it was to make her our 
child and heir so that lie knew perfectly its purport” (affidavit 
of the 20th February, paragraph 7). Mrs. Burvill swears that 
what her husband said to Hutchinson was “that the 
agreement was in the interest of the said Adah May Hutchinson 
and would make her our child and full heir” (affidavit of the 24th 
February, paragraph 12). The witness to the document, Adda 
Moore, says that Mrs. Burvill told her “that it was to make 
the child their heir” (affidavit of the 20th February, paragraph 5). 
Hutchinson says : “ What he told me was that if anything 
happened to him. as he had no children of his own, my wife's 
cousins and other relations would claim his property and would 
take their share, and stated that the object of the paper was 
to prevent this—he never intimated to me that 1 was signing 
away my right to the custody of the said child” (affidavit of the 
21st March, paragraph 13).

On Monday the 4th December, Bill, the document was 
signed, sealed, and delivered by Hutchinson, Burvill and Mrs. 
Burvill. It is an indenture between Hutchinson, of the first 
part, and Burvill and his wife, of the second part. After reciting 
that Hutchinson was the father of the child Adah May Hutchin­
son, horn on the ltith August, 11100, that she had largely resided 
with her grandparents, that “Mary Pearl Hutchinson is now 
seriously ill and may not recover, and it has been agreed that 
in the event of her death that (sic) the said grandparents shall 
assume the care and maintenance of the said child and take over 
the custody of the same and the said father has agreed thereto,” 
tin indenture proceeds: “Now this indenture witnesseth that, 
in consideration of the premises and the sum of one dollar paid 
h\ the parties of the second part to the said father, the said 
father hereby grants and assigns to the said parties of the second 
part all his rights to the possession, custody, control, and care 
of the said infant child Adah May Hutchinson, and all the right 
and advantage to he derived from the custody and possession 
of the said child, until she attains her majority or marries under 
that age. And the said father hereby appoints the said parties 
of the second part to bo the guardians of the personal estate of 
tin- said infant Adah May Hutchinson until she shall attain the
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ago of twenty-one years or marries, and doth hereby covenant 
and agree not to revoke this appointment or appoint any other 
person to be the guardian of said child, and the said parties 
of the second part hereby adopt the said child and covenant 
and agree with the said party of the first part that until such 
time as the said child attains the age of twenty-one years or 
marries they will maintain, lodge, clothe, and educate the said 
child in the manner suitable to the position of the said parties 
of the second part, to the same extent and in the same manner 
as if the said Adah May Hutchinson was their own lawful child, 
and will at their own expense provide the said child with all 
necessaries, and will pay and discharge all debts and liabilities 
which the said child may incur for necessaries, and will indemnify 
the said party of the first part against all actions, claims, and 
demands in respect thereof. And the said parties of the second 
part further agree that the party of the first part shall have 
access to the said child at all reasonable times, and the father 
on his part covenants that he will not try to use such visits fur 
the purpose of influencing the said child to leave the said grand­
parents. And it is further covenanted and agreed that he will 
not, nor shall any person claiming under him, interfere in any 
way with the rights of the said parties of the second part in tin* 
control and custody of the said child.”

On the evening of Tuesday the 5th December, as Hutchinson 
says, he asked to see the document, and, when he saw the con­
tents, he at once told Rurviil that he never had intended to sign 
such a document, and asked to have the document cancelled. 
This is not assented to by Iiurvill; but all parties agree that 
Hutchinson and his brother ( Narence Hutchinson went to Rurviil 
within a very short time (it is sworn by Clarence to have been 
on Thursday the 7th December), and wanted Rurviil to destroy 
the paper.

The affidavits are conflicting as to whether the dying woman 
also desired the document to be cancelled; but there is no doubt 
that Rurviil and his wife ultimately refused, and insisted on 
their rights thereunder: they “refused and always have refused 
to have this destroyed and claimed they were still in full force." 
says Mrs. Rurviil (affidavit of the 24th February, paragraph 11 
“refused to cancel the same,” says Rurviil (affidavit of the 2iith 
February, paragraph 9).

On the 18th January, 1912, the father tried to take the child 
away, but the grandparents prevented it by force. Hutchinson 
then issued a writ to have the document set aside; but, being 
advised by counsel that the document did not require to l*< 
set aside, he sued out a writ of habeas corpus; on the return, 
the Chancellor refused to order the child into the custody of ln r 
father (also reported 2(i O.L.R. 113); and the father now appcal-

The judgment in the Court below proceeds upon two grounds 
of different character.

9
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First, upon tlu* instrument, the learned (’hancellor says: "I 
must regard this at present as a valid agreement, which is binding 
on tin* father." “Thu signed and sealed agreement of tin* 4th 
December, while it stands, appears to be a bar to any such appli­
cation its the present; and it is valid in law under the statutory 
provisions in 1 (Jeo. V. eh. 35, sec. 3, taken from the revised 
statute in force when the deed was executed.”

In Fidelity Trust ('<>. v. Buchner, 5 D.L.R. 282, 20 
Ü.L.R. 307, I had occasion, in deciding as to adoption, to 
consider the effect of this statute; and I refer to that case for 
most of the authorities which led me to the* view that the statute 
has no application to such a case as the present.

I add Halslmry’s Laws of England, vol. 17, p. 123, see. 287, 
where, citing 12 Car. II. eh. 24, sec. 8, and 49 & 50 Viet. (Imp.) 
eh. 27, sees. 3, 4, it is said: “Both a father and mother have 
power, if under age by deed, and if of full age by deed or will, 
to appoint persons to act as guardians of an infant child, in the 
ease of a father, after hi* u jath. . Where the appointment
is made by deed, it is of a testamentary nature, and is revocable 
by a subsequent will making a different appointment.”

In Lord Westmeath's Case (1819), Jacob 251, note O), Ford 
Westmeath had, by indenture of the 17th December, 1817 (see 
Jacob, p. 127), covenanted to permit his “daughter and such 
other child or children as they might have between them, to 
he and reside* with their mother [the defendant], and to be edu­
cated under her care and superintendence. ” One could
not find any case more within the words of the Act if tlu* pro­
visions of the Act were intended to be applicable, the father 
living: this was “to dispose of the custody and education;” 
hut Lord Eldon, upon an application by way of habeas corpus, 
nevertheless ordered “Lady Rosa Nugent, aged five years, and 
Lord Delvin, aged seven months,” to be delivered to their father 
Jacob 251, note (c)).

In Macpherson on Infants, p. 83, it is said: “Such a deed” 
.c., a deed under 12 Car. II. eh. 24, sec. 8) “certainly resembles 

a will in some respects; for it has no operation during life, and 
i< revocable at pleasure.” Cf. Schouler, sec. 287.

Holding then, as 1 do, that the statute does not apply to 
the present case, it is necessary to consider whether, outside 
the statute, this document has any validity to bind the father.

The law is nowhere better expressed than in the judgment 
of the Chancellor in Roberts v. Hall (1882), 1 O.R. 388, at p. 101: 
"The general rule is indisputable, that any agreement by which 

a father relinquishes the custody of his child, and renounces the 
rights and duties which, as a parent, the law casts upon him, 
is illegal and contrary to public policy.” And at p. 400: “The 
father could have interfered at any moment and put an end to
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the arrangement if lie* found that it was being carried out di 
advantageously to the child.”

In He gin a v. Smith (1853), 17 Jur. 24. a father had in M > 
1852, entered into a written agreement, reciting that his \vi 
being dangerously ill, had, with his consent, requested 10. Sniiih 
her brother, to take charge « f. educate, and bring up her infai ’ 
daughter, born June. 1847, which 10. Smith had apmd to •.. 
on condition that the infant should remain with him until -i • 
was grown up and able to provide for herself. The document 
then proceeded with an agreement on the father’s part to pei 
mit the infant to reside with 10. Smith till she should be grown 
up, etc., and that he ‘‘would not in any way interfere with ti,< 
said 10. Smith in the bringing up and education of his said daught-1 
nor remove nor seek to remove her from the care of the said b 
Smith, but would at all times permit her to remain with him :i» 
his adopted child;” and he agreed to pay 10. Smith 11*. pi r 
month for her support and education. The mother died in Jul\. 
1852. In January, 1853, a writ of habeas corpus having hem 
taken out by the father, Erie, J., apparently with much reluctaim 
held; “The father is at liberty to revoke the consent, and i- 
therefore entitled to the custody of the child:” S.C.. 22 l. l 
N.S.Q.B. lib, 10 Eng. L. <fc Eq. 221.

I adhere to the decision in He Davis (1909), 18 O.L.K. 3s-1 
“Parents cannot enter into an agreement legally binding to de­
prive themselves of the custody and control of their children; 
and, if they eleet to do so, can at any moment resume their emi- 
trol over them.”

// umphrys v. Polak, [1901] 2 K.B. 385, is also in point. “What." 
says Stirling, L.J., at p. 390, “is tin bargain in this case.
It is in substance that the child is to remain in the posse*-!mi 
of the defendants for the purpose of enabling the defendants in 
treat the child as their own and relieve the mother of all responsi­
bility in connection with the bringing up of the child: in other 
words, the defendants were to undertake the duties which tin 
law imposes on the mother, and to have the rights which tin 
law gives her in relation to the child. In my opinion, the law 
does not permit such a transfer of the mother’s rights and lia­
bilities.” See also Lord St. John v. Lady St. John (1805 II 
\ < - 526, 531; //"/-< \. 1857 . 8 De O. M. & (1. 731 f
/•' O'Hara, [1900] 2 I II. 232, at p. 241: “English law dix 
recognise the power of bindinglv abdicating either parental right 
or parental duty:” per Fitzdibbon, L.J.

Hoherts v. Halt, 1 O.U. 388, has been cited as against this 
doctrine; but all that case actually decides is, that, even though 
one party to a contract could not be compelled to carry out hi> 
part, if he does in fact carry out his part, the other party is bound 
to carry out his. We need not consider whether this would he 
held to be law since the case in the Supreme Court of (Vo /»/«<

v. Chisholm ( 
he against tl 
being left a 
in-law that 
her in a coin 
an allowance 
and Maclcnr 
defendant as 
that that wai 
Judges held 1 
mother to cli

I
 the grandfatl 

statute” (p. 
pay the $5<X) 
power existe» 
only eonsidei 
' either no c

I
 Duff, J. (p. 

upon the eon 
tion and guai 
alone, is such 
force.” The 
permitted the 

The docm 
set aside—it 
there is no pr 
of her grand;:

The docut 
is not wholly 
branch of the 

Vpon an i 
it is not alt< 

father wb 
takes into cc 
word -of the 
his children t<
"f his duties; 
luties, the C 
to him. An

■
 ‘ontrol may 

tot- aecordii 
fart that sue!

■ consideration
A long a 

I control may 
I dually impôt 
■ an environmr 
I !hc kind app



15 D.L.R 5 D.L.R. | He Ili TciiiNsox.

ied out «li

iad in Mu 
at his wi 
•d K. Smith, 
ip her infiiiit 
iprec <1 to < " 
im until 'liv 
lie document 
part to pfi 
lid be grown 
ere with tin* 
iii< l <laughi-1 

f the sail I V. 
with him io 

lit h 14*. vr 
died in .1111 >. 
having lieen 

:*h reluct aim 
nsent, and i< 
S.C., 22 1J

i O.L H. :M
finding to de- 
heir children; 
une their con­

nut. “What.

the posses- nil 
defendants to 

of all respond- 
hild; in other 
ties which tin* 
;hts which the 
linion. the law 
rights and lia- 
<thn (ISO.”* II 
& U. 731; /"

h law does not 
parental right

as against thi' 
it. even though 
o carry out his 
1 party is Innunl 
r this would he 
urt of Chi 1 'hw

v. Chisholm (1908), 40 (’an. S.(\R. 115. This ease seems to me to 
he against the respondent rather than for him The plaintiff, 
being left a widow with one daughter, agreed with her father- 
in-law that he should become guardian to the child, educate 
her in a convent, and then provide for her. the plaintiff to have 
an allowance of $500 per annum. The Chief Justice and Davies 
and Maclennan, JJ., considered that the appointment of the 
defendant as guardian was authorised by the Nova Scotia law ; 
that that was a sufficient consideration. The latter two learned 
Judges held that there was no surrender of the natural duties of 
mother to child “beyond those involved in the transference to 
the grandfather of the legal guardianship under the Nova Scotia 
statute” (p. 122). These learned Judges held the contract to 
pay the 85(H) per annum valid. But Idington, J., held that no 
power existed to make the defendant guardian, and that the 
only consideration was the surrender of the child, and this is 
‘‘either no consideration or an illegal consideration” (p. 125). 
Duff, J. (p. 127): “The defendant's promise resting
upon the consideration of her undertakings respecting the educa­
tion and guardianship of her child and upon that consideration 
alone, is such a promise as, under our law, the Courts cannot en­
force.” The learned Judge assumed that the Nova Scotia law 
permitted the appointment of the defendant as guardian (p. 120).

The document not being a bar, there is no need to have it 
set aside—it is not, perhaps, wholly without significance that 
there is no provision in it that the grandchild shall he the “heir” 
of her grandparents.

The document, although it is not a bar to these proceedings, 
is not wholly to be disregarded in the consideration of the second 
branch of the case.

Upon an application to the Court for the custody of a child, 
it is not altogether, or even primarily, the parental right of 
the father which the Court, acting for the King as parens pairin', 
takes into consideration, but the advantage —I use the larger 
word—of the child. The law gives the custody and control of 
his children to the father, not for his gratification, but on account 
of his duties; and, if he seems to have been oblivious of these 
duties, the Court may well decline to deliver his children over 
to him. An agreement that another may have such custody and 

i ont ml may indicate a want of sense of such duty—or it may 
not—according to circumstances; but it is wholly right that the 
fact that such an agreement has Im*oii made should be taken into
consideration.

A long acquiescence in another having such custody and 
control may indicate disregard of parental duty—and, what is 
equally important, may permit a child to liecomc accustomed to 
an environment from which he should not Im* torn. Nothing of 
the kind appears here: even assuming that the father wholly 
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understood the document when he signed it, there was a prompt 
repudiation—and there was no becoming habituated to a novel 
situation, subsequent to and authorised by the agreement. In 
my opinion, then, the agreement is of little significance, if an>

There is no doubt as to the law—it is not as at the common 
law, where “the parent had, as against other persons generally, 
an absolute right to the custody of the child, unless he or sin- 
had forfeited it by certain sorts of misconduct:” per Lord Usher, 
M.R., in The Queen v. <iyngall, [1893] 2 Q.B. 232, at p. 23!!: 
but as in equity, where “the Court is placed in a position h\ 
reason of the prerogative of the Crown to act as supreme parent 
of children, and must exercise that jurisdiction in the manner 
in which a wise, affectionate, and careful parent would act for 
the welfare of the child. The natural parent in a particular r:w* 
may be affectionate, and may be intending to act for the child's 
good, but may be unwise, and may not be doing what a wise, 
affectionate, and careful parent would do. The Court may say 
in such a case that, although they ean find no misconduct on 
the part of the parent, they will not permit that to be done with 
the child which a wise, affectionate, and careful parent would 
not do. The Court must, of course, be very cautious in regard 
to the circumstances under which they will interfere with tin 
parental right. ... It must act judicially in the exercise 
of its power. ... In the case of In re Fynn (1848), 2 Doth 
& S. 457, Knight Bruce, V.-C., said: ‘Before this jurisdiction 
can be called into action .it’ [i.e., the Court ] ‘must
be satisfied, not only that it has the means of acting safely and 
efficiently, but also that the father has so conducted himself, 
or has shewn himself to be a person of such a description, or b 
placed in such a position, as to render it not merely better for 
the children, but essential to their safety or to their welfare, in 
some very serious and important respect, that his rights should 
be treated as lost, or suspended- should be superseded or inter­
fered with. If the word “essential” is too strong an expri»ion. 
it is not much too strong.’ That is a clear statement that the 
Court must exercise this jurisdiction with great care, and can 
only act when it is shewn that either the conduct of the parent, 
or the description of person he is, or the position in which lie i- 
placed, is such as to render it not merely better, but—I will not 
say ‘essential,’ but—clearly right for the welfare of the child 
in some very serious and important respect that the parentV 
rights should be suspended or superseded.”

In the case of In re O'Hara, [1900] 2 I.lt. 232, a woman in 
poor circumstances had entered into an agreement whereby one 
McMahon, a man of some means, adopted her daughter, about 
nine years old—the young girl having previously liven in an 
Orphan Society’s Home. About eighteen months after, sin* de­
manded her child, and McMahon refused. Upon proceedings
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on habeas corpus, McMahon deposed that he ami his wife were 
both much attached to the child and that the child was very 
fond of them. There was no difference of religion. Kenny, 
,1., saw the child, and was satisfied that she regarded with the 
strongest aversion the idea of returning to her mother; and lie 
decided that, having regard to the mother ham ling over the 
child under the agreement, and the circumstances ami the exist­
ing position of the child, she should not. from the point of view of 
her own welfare, he taken from the custody of McMahon. Upon 
un appeal being taken by the mother, McMahon lodged an under­
taking to maintain and educate the child in a proper manner 
until she was twenty-one or married with the approval of the 
Rector, and then to pay her £20. charging his property with tIn­
payment. The Court of Appeal (Lord Ashbourne, ('., FitzGibbon 
ami Holmes, L.JJ.) unanimously reversed the decision—though 
McMahon was “a decent, honest man of his class, of a blameless 
character” (p. 230), “a very respectable man” who had “given 
his evidence fairly” (p. 237). While the examination of the 
child by Kenny, ,1., was approved of, it was considered, “on tin- 
other hand, the parent's prima facie right must also be con­
sidered, and the wishes of a child of tender years must not be 
permitted (to use the words of Lord Campbell) to subvert tin- 
whole law of the family, or to prevail against the desire and 
authority of the parent, unless tin* welfare of the child cannot 
otherwise be secured. Misconduct, or unmindfulness
of parental duty, or inability to provide for the welfare of tin- 
child, must be shewn before the natural right can be displaced. 
Where a parent is of blameless life, and is able and willing to 
provide for the child's material and moral necessities, in tin- 
rank and position to which the child by birth belongs—i.e., the 
rank and position of the parent—the Court is, in my opinion, 
judicially bound to act on what is equally a law of nature and 
of society, and to hold (in the words of Lord Ksher) that ‘the 
host place for a child is with its parent’ ” (pp. 240, 241). Fitz­
Gibbon, L.J. (p. 241), goes on to say : “Of course I do not speak 
of exceptional cases where special disturbing elements
exist, which involve the risk of moral or material injury to the 
child, such as disturbance of religious convictions or of settled 
affections, or the endurance of hardship or destitution with a 
parent, as contrasted with solid advantages elsewhere. The 
Court, acting as a wise parent, is not bound to sacrifice the child's 
welfare to the fetish of parental authority, by forcing it from a 
happy and comfortable home to share the fortunes of a parent, 
however innocent, who cannot keep a roof over its head, or pro­
vide it with the necessaries of life.” The whole judgment of 
the Lord Justice, full as it is of masculine common sense, well 
repays perusal. Holmes, L.J. (p. 2.">3), says : “The period during 
which a child has l>een in the care of the stranger is always an
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important element in considering what is best for the child'* 
welfare. If a boy has been brought up from infancy by a person 
who has won his love and confidence, who is training him to 
earn his livelihood, and separation from whom would break up 
all the associations of his life, no Court ought to sanction in his 
case a change of custody. But I never heard of this principle 
being acted on where a boy or girl under the age of eleven has 
spent less than two years with the person who resists the parent's 

at ion. It is one of the advantages of youth that it can 
adapt itself to altered circumstances with a facility which dis­
appears with advancing years. . . .”

The welfare of a child, in a case like the present, means wel­
fare in its widest sense. Pecuniary benefit is often a very 
secondary consideration. “Every wise man would sav” 1 am 
quoting Lord Esher in The Queen v. Gyngall, (1803) 2 Q.B. at 
p. 243—“that, generally speaking, the best place for a child i> 
with its parent. ... It cannot be merely because the 
parent is poor and the person who seeks to have possession of 
the child is rich, that, without regard to any other considera­
tion, to the natural rights and feelings of the parent, . 
the child ought to be taken away from its parent merely because 
its pecuniary position will be thereby bettered.”

I also refer to the admirable judgment (if I may without 
presumption say so) of Mr. Justice Anglin in Re Fauhls, 
12 O.L.K. 245, in which that learned Judge considers the ra-vs 
some of which I have quoted from.

There is and can be no pretence that the applicant here is other 
than of good character—one witness, indeed, says he has h« anl 
him swear many times, and Mr. and Mrs. Burvill both say he 
swore at his wife. This is emphatically denied -but, even 
I should fear for many a father if an occasional oath—how» \ » r 
reprehensible, and on that opinions might differ—were to a 
reason for depriving him of his children. Some think him crusty 
and quick-tempered, some do not that, again, is a matter »»f 
degree, and nothing is adduced to shew that he is below the 
avt « age in morals or manners. Nothing which, by the wildest 
stretch of the imagination, could be called misconduct is even 
alleged.

The facts or alleged facts adduced to shew unminilfulm r-s of 
parental duty are almost absurdly petty. It is said that, all 
living together in the same house, the baby slept with her grand­
parents; that the father objected to her sleeping with him: 
and, “when she required to be nursed or fed or attended to during 
the night, he never did it, but” the grandfather “looked after 
the said child and assisted her mother in taking rare of the child, 
while the said father slept ; and it was the same during the day. 
if the child required any attention; the said father would in-ist 
on Burvill and wife looking after the baby : ho
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. . has refused to take his share of responsibility in
connection with the said child and her care, and has left the 
entire care of the said child to the mother and to Burvill and 
his wife” (the grandparents), "leaving” Burvill and his wife 
"to walk up and down with tin* said child and look after her." 
As the grandmother says, “he would not get up
during the night to look after the baby, and, while she was a 
baby, my husband would get up and carry her into her mother's 
room, and would then have to go back again and bring the baby 
back again to our room, the father refusing to be disturb'd, 
and the said baby has always slept with my said husband and 
myself from a week after her birth, and 1 never knew the father 
to look after the baby around the house. . ." The father
says that the grandparents “have always wanted to have my 
said child with them, and 1 allowed them
to do so to please them and to please my wife, who was in delicate 
health—that, on account of my wife lx-ing in delicate health, 
the child slept but very little with my said wife, and the grund- 

always wanted to keep the child with them, 
and if the child happened to be with myself and wife and awoke 
in the middle of the night, the said Hubert Burvill would in­
variably conic and take the child away ; and, if 1 raised any objec­
tion, he was always offended ; and, for the purjxise of keeping 
the peace and not annoying my wife, I practically allowed the 
said Holiert Burvill and his wife to have almost the entire cus- 
tody of the child.”

liven without this explanation, one does not require to be 
a wizard to understand how matters went on in that house. A 
couple with one child, a daughter, tjiat one ewe lamb taken 
very young by an outsider, one and only one grandchild born 
in their house —what chance had the father, even if he wished 
to do so, to take any part in the rearing of that baby? Does 
any grandmother imagine that her son-in-law, or, indeed, even 
her own daughter, knows anything about bringing up a child? 
Is the man who snatched from them their only child also to get 
possession of their only grandchild? And, even if he did not 
wish his sleep to be broken by a crying infant, it is understood 
that this is not without precis lent in the tendcrest and most 
conscientious of fathers.

Then it is said that he refused to wheel tin* child in a baby- 
cart. saying he was no dray-horse and the like, lie explains 
that this was only on one occasion when he intended to drive 
hi> wife and child in a buggy. But, supjiose he did refuse, 
hundreds of fall. have done the like without Ix-ing considered 
unnatural.

It is quite plain that the grandparents are passionately fond 
of the child; as the grandmother swears, “we always claiinnl 
the said baby ami claimed her to lx* ours Ix-cause we had brought

805

ONT.
1). C.
1912

Rr

14



Dominion Law Reports. 15 D.L.R806

ONT

DC.
1012

I! RK

Riddell. J.

her up and looked after her;” as another affidavit has it, “tin- 
. grandparents . appeared to be, so far as their

actions shewed, the parents of the said infant. . . . ” Tin \
are jealous of the father, as they would be of any one who should 
seek to interfere with their charge of the child, a wholly natural 
jealousy; and they magnify trifles, adduce everything, however 
small, which might help them to hold on to their darling. Hut, 
when all is said, there is nothing which shews that the father i- 
unmindful of his parental duties.

Then is there any inability to provide for the welfare of tin- 
child? I do not see any. The father is healthy—the attempt to 
shew or at least to suggest that he is tuberculous, desperate as tin 
attempt was, wholly fails, in view of what his medical man swear- 
He is respectable, of good habits, industrious and trustworthy. 
He is steadily employed, and attends to his work continuously, 
in a tool factory. He intends to take up house and have In­
sister keep house for him; she is about thirty years of age. and 
was trained in house-work by her mother, who died about twelve 
years ago; for some years before that time she had everything 
to do in the house on account of her mother’s ill-health, and 
after her mother’s death she brought up her younger brothers; 
she has at different times acted as nurse and taken special can 
of children. .She swears that she is fond of children, and hu- 
lx»en in contact with them a great deal—she has, indeed, for 
the last six or seven years worked for a cutlery company ai 
New York State, but those who should know her best say that 
she is a steady, competent, experienced girl, a capable and can­
ful housekeeper, quite able and fit to look after her brother and 
his child. ,

It is suggested rather than said that the expectations of tin- 
child will be diminished by placing her in the hands of her father 
That, I decline to believe. It is not at all probable that grand­
parents so fond as these undoubtedly are could be unreasonable 
enough, mean enough, to punish an innocent child for being 
taken away from them through no fault of her own. But. if 
it be so, “pecuniary benefit is often a very secondary considera­
tion”—ami more so in this new land than in the older countries 
We have a different system of society, a different way of looking 
at life, in Canada from that in Kngland or Ireland. In the cast 
of a boy in a land where every one works except the criminal, the 
tramp or the helpless cripple, a legacy is generally or at least often 
more of a curse than a blessing. It may not be quite the same in 
the case of a girl; but the possession of a small legacy is by ii" 
means of such importance with us as in some countries. In 
any case, the hope of a legacy from grandparents must in this 
case be but as the small dust of the balance.

The child must he expected to grieve for a while, but youth 
is elastic, and she will soon become accustomed to her new sur-
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roundings. And, without pretending to more than "common 
knowledge" on the subject, I venture to think that the future 
happiness and welfare of the little girl will not suffer from 
her being intrusted to an aunt of rather decided views, the 
father remaining near to see that the discipline is not too rigid, 
rathe*" than being left in charge of doting grandparents, who 
have no other issue—there is, to say the least, rather less chance 
of the child being spoiled.

I think the appeal should be allowed without costs here or 
below; the order not to issue until the father files an affidavit 
shewing that he has procured a suitable house or rooms for him­
self and child.

A mass of affidavits has been filed, containing much irrelevant 
material—the climax of absurdity in that regard is reached by 
the filing of a petition signed by a number of neighbours, giving 
their opinions as to the proper custody of the child. This will 
Ik- taken off the files -the Court does not decide cases according 
to the wishes or views of neighbours, however respectable; and 
the solicitor should have known better than to offer such a docu­
ment. Many allegations are solemnly sworn to which can have 
no possible bearing upon the case.

1 conclude by joining the Chancellor in the wish expressed 
in the last paragraph of his judgment.

A pi>ral allowed.
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TRAVIS v. COATES.

Ontario Divisional Court, Ucrnlitli. t'.-l.i /*.. /,N</«/« //. amt A'rZ/i/, ././.
I up nut -jo. 191*2.

I. lilluKKKS I g 11 It—|-J I -IlKAI. KM VII At.! VI COMMISSION SlTHlll.M V 
OF SKKV1CKH—Sm.K KKFKCTKll TllltoVl.il A NOTH KH AtlKXT.

A real estate agent is not «-ntt > any commission, the
"iniiihl that while hi* -vrv!«•«•- were a <-»iima nine i/ua non they were 
lint a canna can mi nu. where it appeared that he communicated with a 
|ir.iH|HH*tiv«- purchaser ami went t<> tin- owner ami asked her if ««lie 
won III sell her house ami she ailtlinriaetl him to obtain a purchaser 
upon the usual terms as to commission, ami finally an agreement of 
sale was entereil into between the owner ami the prospective pm 
chaser who signed nothing ami could not. therefore, lie loinjielled to 
carry out the contract, and lie afterwards repudiated the contra et. and 
the nwner went to the agent she had tlr«t employed and he. after 
having lieen approached hv the wife of the purchaser aforesaid, finally 
brought alunit a snle of the pro|ierty to him.

\hnric v. Wilnon. :t D.LR. b2U. :t U.W.N. 114.1. affirmed. :i D.l. ll. 
s.i.t. :t O.W.N. 117H: Itarnctt v. Isaac«on ( ISS8). 4 Times |,.R. Il4.lt 
Ta fit in v. Hamit i ISS1M. U Times h.R. .To. specially referred to; 
It 11k innon \ Union ( 1**7W l. »S LmI.Q.H. 733. 41 L.T.It. T!*4. dis­
tinguished. Sis1 also annotation to Haffncr v. flruml.»/, 4 D.L.R. 331- 
500.]

D. C. 
1912

\'ig. 2».



Dominion Law Reports. 15 D.L Rsos
BROKERS (§11 11—12)—ltEAL ESTATE AGENT—ItUillT TO COMMISSION 

BRINGING BVYKR A XI) HKI.I Ell INTO l ONTHACTI AL RELATIONS Sxi 
EFFECTED BY ANOTHER.

A real estate agent is entitled to a commission if the relation "f 
Imxcr and seller was really brought about by his act, howex-i 
trilling, though the actual sale was not elFected by him.

[dreen v. Harllelt, 14 C.B.N.S. (J8I. at p. 085, and Hlerrc v. Smith 
(1885), 2 Times L.R. 131, referred to.)

Brokers (§II11—12)—Real estate agevi -Right to commission— 
WlTlIHRAXV.XL Of LAND BY OXI'NEK—EFFICIENT CACHE OE BALE.

The right to a commission on the part of a real estate agent is n >i 
lost hv his discharge and the xvithdrawal of the lands from his ban!, 
before the sale if his acts were the ellieient cause of the sale.

[ Wilkinson X\ Marl in (1837), 8 & 1*. 1; Lnmleii v. Xieliol- n
(18851, 2 Times L.R. 118, per laird Chief hi slice Coleridge, at p, I. < 
referred to.)

Brokers (8 MB—12)—Real estate agent—Right to commission 
Absence of being the heal and efficient cache of sale.

A real estate agent cannot recover a commission if. notwithstand­
ing the original introduction of a purchaser hv him. his act i« n »t 
the real ami ellieient cause of the sale.

[Hilloir t(- Co. v. Lord Mnnlarr (1892). 9 Times L.R. 12. allirmi -.' 
8 Times L.R. 879. followed. See also annotation to llaffncr v. Hrune 
4 D.L.R. 531 560.)

statement An appeal by the defendant from a judgment (2nd May, 1912 
of Denton, Jun. J.Co. ( '. York, in an action tried bv him (30th 
April), without a jury, in the County Court of the County of 
York.

The following statement of the facts is taken from the judg­
ment of Riddell, J.:—

The facts are not complicated, but the result of the judgment, 
if it is to stand, would be that for the owner of real estate as soon 
as he wishes to sell it, the proverbial inevitable evils become a 
triad, and “there is nothing sure but death, taxes, and agents' 
fees”.

I set out the facts, as I understand them, giving references 
where I add to or vary the findings of the learned trial Judge

The defendant owned a house known as No. 116 Curzon 
street, in Toronto, which was heavily incumbered. Mr. Ponton, 
a real estate agent, was icting for the mortgagee (p. 50,) and 
foreclosure was imminent. The defendant then put the property 
into Ponton's hands as sole agent for sale (p. 47 etc.): Ponton 
seems to have made some attempt to sell, hut did not succeed.

The plaintiff is a real estate agent, and, some time in August, 
1911, got into communication with one J. J. Jerou, a prospective 
purchaser on behalf of his wife. The plaintiff went to the de­
fendant and asked her if she would sell her house, and, if so. ti|>oti 
what terms, as he had a purchaser in view. The defendant then 
authorised the plaintiff to obtain a purchaser, on the usual terms 
as to commission. The price first asked was $5,000. Jerou at 
first offered $4,200, and finally the parties came together, and the 
defendant agreed to sell ami Jerou to buy at $4,600, on terms of
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S3.000 cash ami the balance on mortgage. Jerou was in a rented 
house and had to move, and one of the conditions of the sale by 
the defendant was that he should get possession by the 15th Sep­
tember, 1911. Jerou signed nothing, and could not, therefore, 
he compelled to carry out the contract.

Jerou took the matter of getting |M>ssession into his own hands; 
he was attending to the matter of obtaining possession himself 
(p. 41), ami he told his solicitor that, if he could not get possession 
by the 19th September, lie would not take the property. Jerou 
went to the property, and it was arranged that he should get 
possession on the 19th: and, at the cost of considerable incon­
venience, everything was out of the house ami the property ready 
for him by that day (Vernon Coates's evidence). But Jerou did 
did not take possession, he made some complaint about the title, 
which was absolutely groundless, as ap|>cnrs by his own solicitor’s 
evidence. He suggested taking the house for a month as tenant 
(p. 05), and, if he thought it was fit, he would take ami buy the 
house. The defendant saw the plaintiff about the matter, as did 
her son (pp. 57, 58, 05); to the son he said, “There is a flaw in 
in the sale” (p. 05); to the defendant, “Well, the sale is off for 
some flaw in the title" (p. 58).

The solicitor for Jerou was waiting to be put in funds by Jerou, 
and was in a position to close the sale if he had received the funds 
fp. 39). He had been instructed not to carry out tin- transaction 
unless possession was given by the 19th September (p. 40). On 
I icing called upon by the vendor’s solicitor on the 19th to close 
the sale, he replied that he had no funds, and the next day Jerou 
telephoned him not to carry it out (p. 40), not to close fp. 40), lie 
was not going on with the deal (p 40). The defendant did not let 
the house to Jerou: but, thinking, and justifiably thinking, that 
the deal was off, she went again to Mr. Ponton and reappointed 
him (p. 51)—instructed him to try and sell it again, as he puts it.

About the 27th December, Mrs. Jerou. apparently without the 
knowledge of her husband, came into Ponton’s office and made 
inquiry about the property—she said she had seen it—and it was 
arranged that Ponton's representative, Dunlop, should call and 
see Mr. Jerou in the evening. He did so: and negotiations 
commenced, Dunlop asking a rather high price. The Jerous then 
said they had been offered the property for 84,(KM); ami Dunlop 
agreed to submit that figure—he saw the defendant, the terms 
were accepted and a contract signed, without much, if any, 
delay. The sale was carried out on practically the same terms as 
had lieen arranged through the plaintiff.

The plaintiff had, on the 27th September, rendered his Dill to 
the defendant for 8115 (exhibit 5); and her solicitors had, the next 
day. written an answer, “You are, no doubt, aware that Mr. 
Jerou declined to purchase;" and no reply was made by the 
plaintiff.

ONT
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After the sale in December, the defendant paid Ponton a 
commission for the sale: on the lôth February, 1912, the plaintiff 
issued his writ; the trial Judge has given him judgment for #115 
and costs; and the defendant now appeals.

The appeal was allowed.

C. .1. Moss, for the defendant, argued that the plaintiff was
Argument not entitled to commission, as he had failed to secure a binding

contract from the purchaser, and the service he rendered was 
merely of a casual nature, and too remote to put him in the position 
of effective cause of the sale, which was brought about through the 
intervention of another agent, to whom the commission had been 
paid. Copeland v. Wedlock (1905), GO.W.R. 539, is distinguishable, 
lie referred to Halsbury's Laws of England, vol. 1, p. 195; Hi ce \. 
Galbraith (1912), 2 D.L.R. S59, 20 O.L.R. 43; lmrie v. Wilsw 
(1912), 3 D.L.R. 820, 3 O.W.N. 1145, where Stratton v. Yachon 
(1911), 44 Can. S.C.R. 395, is commented on; Singer v. Russell 
(1912), 1 D.L.R. 040, 25 O.L.R. 444; Evans on Remuneration 
of Commission Agents, 2nd ed., pp. 2, 108-113, where Harnett 
v. Brown and Co. (1890), 0 Times L.R. 403, and other cases 
are cited.

T. X. Phelan, for the plaintiff, relied upon the finding of the 
trial Judge that his client was the causa causons in bringing about 
the sale. It was really a question of fact, decided on the evidence 
by the trial Judge, and his view should prevail. There was no 
such unreasonable delay in carrying out the sale as would justify 
the conclusion that the purchaser had dropped his original intention 
to purchase. He referred to Green v. Bartlett (1803), 14 C.ILVS. 
681, and Sager v. Shejfer (1911), 2 O.W.N. 071.

Moss, in reply.

August 20, 1912. The judgment of the Court was deliveredRiddill, J.

by Riddell, J. (after setting out the facts as above):— The trial 
Judge finds that Jerou never abandoned his intention to buy 
that may be so; I doubt it, but certainly he gave his solicitor to 
understand that the sale was off; the plaintiff gave the defendant 
to understand that the sale was off. No intimation was giv< n to 
any one by Jerou that the sale was not off—and, if he had still tin 
intention to buy, he carried that around in his head without 
making any external or visible manifestation of its existence, and 
“dc non apparentibus et dc non existentibus eadem est ratio.” The 
plaintiff cannot set up that the sale was not off, that Jerou h:id 
not refused to purchase; he told the defendant that the sale wa< 
off, and the defendant acted accordingly.

It cannot, in any event, I think, be considered that the inten­
tion, if any, which Jerou had in reference to this property was to 
buy on the basis of tin* arrangement made through the plaintiff, 
but to enter into new negotiations ami buy if he could make 
satisfactory terms.
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It is, to my mind, in every respect, ns though he hud no inten­
tion in the matter, but had simply refused to carry out his pur­
chase*.

So far as the facts before December go, there can be no doubt 
that the plantiff could not recover; but it is contended that the 
subsequent sale, through Ponton, to the same purchaser, entitled 
the plaintilT to his commission. It may be at once admitted that 
the sale to Jerou would probably not have been effected had it 
not been for the plaintiff's retainer by the defendant and his 
efforts. No doubt, the plaintiff's services were a causa sine qua 
nun (to use the time-honoured terminology): but that is not 
enough—the services must be a causa causons.

In lmrie v. Wilson, 3 D.L.R. 820, 3 O.W.X. 1143, the de­
fendant agreed to pay the plaintiff a commission if he sold certain 
property; the plaintiff introduced K. to the owner as a pur­
chaser; K. was unable to purchase, but agreed with the defend­
ant that he should try to sell for him as an agent, and did so. 
Mr. Justice Clute held that the plaintiff could not succeed, and 
this was sustained by a Divisional Court (3 D.L.R. 883, 3 
O.W.N. 1378). “No doubt,” says my learned brother •> 
O.W.X. at p. 1147), “the introduction by Stinson (one of 
the plaintiffs) of K. to Wilson was the cause without which 
the sale would not have been effected: but was it the 
causa causons, or was there a new and distinct act which inter­
vened which really brought about the sale? ... It required 
a new act to procure a purchaser: in short, the plaintiffs' acts 
were not the effective cause of the sale which actually took place. 
The most that can be said is, that the introduction was merely a 
causa sine qua non."

Not wholly unlike ami really the converse of that case is 
llarnett v. Isaacson (1888), 4 Times L.R. 043. The plaintiff was to 
introduce to the defendant a purchaser of the business; he in­
troduced one (*., an accountant, to find a purchaser: < \ did not 
find a purchaser, but bought on his own account. The plaintiff 
sued, but was held not entitled to recover.

The test is, “Was tin* relation of buyer and seller really brought 
about by the act, however trilling, of the agent?” If so, “he is 
entitled to commission the actual sale has not been
effected by him:” (ircen v. liartlett, 14 C.B.X.S. 681, 685. And, 
accordingly, in Steere v. Smith (1885), 2 Times L.R. 131, where 
an agent took one H. to tin* owner and introduced him, although 
H. did not then make any offer but took a house in the same street, 
still, when II. ultimately did buy from the owner, the agent was 
held by Field, J., entitled to his commission. That right is not 
lost even by the discharge of the agent ami withdrawal of the 
lands from his hands before the sale, if his acts before this were 
the efficient cause of the sale: Wilkinson v. H37), 8 (\ &
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ONT P. 1 ; and see per Lord Coleridge, V.J., in Lumlej/ v. Xicholsm
DC
11)12

(1885), 2 Times I,.It. 118, at p. 111).
Hut if, notwithstanding an original introduction by the agent, 

his act is not the real and efficient cause of the sale, he cannot
Tbavis recover. In Cillow and Co. v. Lord Abcrdare (1802), 9 Times L.R. 

12, the agent was to let a house or sell the ground lease He did
Riddell. J. procure a lessee in one T. for the same, but T. refused to deal with 

him for the ground lease, and dealt with another agent. It wa*- 
held by Hawkins, J. (8 Times L.R. (>7G), that he could not recover, 
and this was sustained by the Court of Appeal. Lord Kslier. 
M.R., said (9 Times L.R. 12): “The sale . . . had not been 
brought about by the introduction of the plaintiffs, with whom

been the result of independent action on his part in going to another 
firm of house agents . . . In this case T. had said to tin-
plaintiffs, in language not unlike that of Jerou, that, if he liked it. 
he might buy it.

A ease more like the present is Taplin v. Harrell 0889), ti 
Times L.R. 30. The defendant employed the plaintiffs, a firm 
of house agents, to sell a house on commission. The plaintiffs 
introduced S. as a possible buyer, but he made certain stipulations 
and did not complete the purchase. Then the defendant put tin 
property in the 1 lands of a firm of auctioneers, who put it up for 
sale by auction, and S. bought at the auction sale. The County 
Court Judge held that the plaintiffs could not recover, and the 
Divisional Court sustained that view, saying, per Wills, J., “that 
it was doubtful whether but for the auction S. would have bought 
at all." and holding that the only right of action the plaintiffs had 
was for revocation of authority. Mathew, J., points out that 
the contention of the plaintiffs would render the defendant liable 
for two commissions, one to the plaintiffs and the other to the 
auctioneers. Nothing turned in that case on the fact that the 
agents employed, after the failure of S. to complete his purchas». 
were auctioneers—and I am unable to distinguish the two cast '.

The proposed sale to Jerou fell through, the owner of tin 
property put the property into the hands of another agent, the 
previous agent did nothing more, and the new agent effected a 
sale. The “intention"of Jerou to buy the property some day if it 
suited him—if that intention did in fact exist—probably shared 
his mind with the “intention" to buy any other property if it 
suited him; and, were it even less vague than it is, is no more 
effective than the expressed intention of T. in the case of (HI low 
and Co. v. Lord Aberdare, 9 Times L.R. 12, supra. Nor is the 
fact that in the present case the purchaser went herself to the 
new agent of any more significance than that T. went to the new 
agent in that case.

Wilkinson v. Alston (1879), 11 L.T.R. 394, 48 L.J. Q.B. 733. 
has been said to lay down a different principle, and it was much
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relitd upon in the argument in the Divisional ( ourt on the appeal 0NT 
in Imric v. Wilson, 3 D.L.H. 883. 3 O.W.N. 1378. supra. p
But I do not think that can he successfully contended. mjo
In that case the plaintiff agreed that if *he defendant should —
introduce a ]>erson who would become he purchaser of a 1 R('',s
ship of the defendants, he should receive a commission. In 
February he introduced one T. (who had been recommended to ——
buy the ship by one W.), and the plaintiff and defendant agreed 
that if T. did buy, the commission should be divided between the 
plaintiff and W. No sale was effected, the negotiation with T. 
went off. In March, W. mentioned the ship to one Wise, to the 
knowledge of the defendant, and wrote the plaintiff to sec Wise.
Nothing was done by the plaintiff In May, Wise, acting as broker, 
wrote direct to the defendant and introduced a principal, Lcarovd, 
for whom he was agent, and who became purchaser. The plain­
tiff thereuj>on claimed his commission. Lush, J., thought that 
Wise was agent for the defendant, and that he would undoubtedly 
be entitled to commission from the defendant, and that “Wilkin­
son’s information to Wise must be taken to have been only the 
causa causons” (a plain misprint for causa sine qua non), “and 
that is not enough ”—also that “ it cannot be said . . . , under 
these circumstances, that Wilkinson by his agent procured Learoyd 
to become the buyer. The chain of continuity was broken.” He, 
accordingly, dismissed the action. If the view of Lush, .1., that 
Wise wits the agent of the vendor, had been correct, this case 
would much resemble Irmic v. Wilson, already referred to, but it 
was held by the Court of Appeal that this view was not sound.
The Court of Appeal held that the position of Wise was that of 
agent for the buyer, not agent for the vendor; that it was quite 
the same as though Wise were buying for himself—indeed, Brain- 
well, L.J., thought Wise was buying for himself—that, con­
sequently, there was no breach of continuity, Wise having been 
introduced by the plaintiff and W., and a sale having resulted 
from this introduction. The appeal was allowed.

I can find nothing in the case, when the facts are examined, at 
all adverse to the view I take in the present case.

I think the appeal should be allowed and the action dismissed, 
both with costs.

Appeal allounl.
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KUULA v. MOOSE MOUNTAIN Limited.
(Decision No. 2.)

Ontario lliyli Court, Mut diet on, ./., in Chambers. May 3. 1012.

1. Conus i§ I A—2)—Consommation of actions—Iniikrknt .n kisiiictmn
or tovBT—R.S.O. 1807, < ii. 51. 8KC. 57, svh-hkv. 0. Con. Km 
(ONTO 1897. 4.15.

Cmi. Rule (Onto IS07, 4.15, providing that actions may lie eonsuh 
dated by order of the court or a judge in the manner in use in the 
superior courts of common law prior to the Judicature Ad 1HH|, i< 
intended to deal with the consolidation of actions in the strict sense 
of that term, that is. to stay absolutely all actions but one and in that 
to require the party to include the whole of his claims, the jurisdiction 
to stay actions as part of the inherent power of the court over it* 
own process, lieing recognized and confirmed by sub-sec. SI of sec. 57 of 
the Judicature Act, R.S.O. 1897, eh. 51.

| Kuntil v. Moose Mountain (No. 1). 2 D.L.R. Slim. .1 O.W.X. |ns . 
affirmed on appeal.]

2. Action i8 II R—451 * o\sommation I’ractick prior to tiik Ontario
Jt’MK'ATl'RK Arr, 18H| — ND XNINO OK "IN Till. MANNKR IN VSI " 
Con. Rilk (Ont.I 181)7, 4.15.

In Con. Rule (Ont. i 1897. 435, providing that actions may Ik* con 
solidafed by order of the court or a judge in fhe manner in use in the 
superior courts of common law prior to the Judicature Act 1881. the 
true meaning of the expression "in the manner in use," etc., is not to 
continue the practice enforced liefore the Act. but is to require that 
if an order is made, it should lie treated in the same manner us before

[Martin v. Martin «(• Co.. [1897] 1 Q.IJ. 429. followed.]
3. Action (8 II R—45) —Mkaning ok "consommation"—Skvkb.u. plain

tikkn—Common mkkknmant—Injtruck from si’RK.ad ok kirk— 
NkgLIGKNCI

The consolidation of four actions, each by a different plaintiff against 
the same defendants, cannot, upon the motion of the common defend 
ants, lie granted either in the -triot sense of the word "consolidation." 
to stay absolutely the proceedings in three actions and to require the 
plaintiffs to unite all their claims in one action, or. in the looser and 
less accurate sense, to select one action as the test action and stay tin* 
trial of the others pending the determination of tin* test action, as the 
particular issues in each case would In- distinct from the issue in fhe 
others, though each action was based upon an alleged injury to the 
premises of the plaintiff, caused by the spread of the same fire negli 
gently M*t out bv the defendants on their land and negligently allowed 
to spread to the plaintiffs' land.

1 tmom v. Chadtrirk ( 1877). 4 Ch.l). HfiO. affirmed I 1878). 9 i ii I) 
459; Westbrooke v. Australian Itm/al Mail Steam X a riant ion < '■> 
'I85.1t. 23 L.J.N.s. CM». 42s Ire v. Arthur (1908). 100 L.T.R ill 
William* V. Toirnship of Italiif/h. 14 I’.R. (Ont.) 50, specially referred

4. Trial <8 VIII—340)—Skvkbai. actions—Dikkkkknt plaintiff*—Com
MON MKKKNMANT—SITTING MOWN FOB II KAKI NG AT HAMK SITTING— 
l’RKVK.NTION OK RKPKTITION OK KVIMKNVK.

Vpon a motion by the common defendants in four actions. ••!<■'» 
brought by a different plaintiff, for an order consolidating the four 
actions, or for staying three of them until after the trial and the iin.it 
disposition of one, where the actions involved distinct issues, though 
each was liased upon the same cause, it was properly directed that tr­
actions should all In* set down together for hearing in order that the 
trial judge could take steps to prevent the rendition of any evi Icii'f 
common to all four actions, if there were such.

This is an appeal by the defendants from the order of (‘art* 
wright, M.C.. Knit la v. Moose "* , Li mi ft d, 2 D.L.R. ',l111.

Statement
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dismissing an application liy them for the consolidât ion of four 
actions brought hy different plaintiffs against the common de­
fendants. or for a stay of three of the actions until after the 
trial and final disposition of one, the defendants undertaking to 
Ik* hound hy the result of that one.

The appeal was dismissed.

/»’. C. II. Cassrls, for the defendants.
II. E. liosc, K.C., for the plaintiffs.

May 3. 1012. Middi.etox. J. : It is said that on or about the 
10th July, 1011. the defendants set out a tire upon their lands, 
which tire spread, and destroyed the permises of the several 
plaint ill's in these four actions. In each action the plaintiff 
presents his case in alternative ways. First, he charges that 
the fire set out on the defendants' premises spread to his; 
next, he charges that the tire was set out negligently; and. in 
the third place, that hy reason of the nrgligenee the lire was 
permitted to spread on the defendants’ premises to the plain­
tiff’s premises.

The Master, while refusing eonsolidation of the aetions. 
has directed that they shall all he entered for trial at the same 
sittings of the Court, and at the trial the presiding Judge will, 
no douht. make such arrangements as will prevent unnecessary 
repetition of evidence, in all the cases. Hut it is manifest that, 
if each plaintiff has to establish that the tire escaped from the 
defendants’ premises to his premises hy reason of the negligence 
of the defendants, the issue in each case, although similar, is 
quite distinct.

There is much confusion upon the subject of consolidation of 
actions, arising mainly from a loose and inaccurate use of the 
word “consolidation.” As said hy Moulton. L.J., in Lee v. 
Arthur (1008), 100 L.T.R. 01, 02: “Consolidation is much more 
rarely applicable than is generally supposed, because the ex­
pression is used in cases where the word is really not appro­
priate at all, as in cases where the trial of one action is stayed 
pending the hearing of another action. In a case like that the 
Court will not allow its process to lie abused. That is of tea 
culled ‘consolidation,’ hut it is not really consolidation.”

It is important, in the first place, to observe that Con. Rule 
435 is intended to deal with the consolidation of actions, in the 
strict sense of that term. The jurisdiction to stay actions prob­
ably exists quite apart from any statutory provision, as part of 
the inherent power of the Court over its own process ; but this 
power is recognised and confirmed by sec. 57, sub-sec. 9, of 
the Judicature Act.

Con. Rule 435 provides that “actions may be consolidated by 
order of the Court or a Judge in the manner in use in the

ONT.
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Superior Courts of Common Law, prior to the Ontario Judi­
cature Act, 1881.” The terms of this Rule have given rise to 
some difference of opinion. It was at one time supposed that 
it permitted consolidation only in the eases in which at com 
mon law consolidation would have heen ordered prior to tie 
Judicature Act. But this has been set at rest by the decision 
in the Court of Appeal in Martin v. Martin d* Co., [1897] 1 Q.B. 
429, where this construction of the Rule was rejected, and it is 
said that the true meaning of the expression ‘‘in the manner in 
use,” etc., is not to continue the practice in force before tin 
Act, but “that if an order is made it should be treated in tin? 
same manner as before.”

At common law, consolidation originally applied to the ease 
where there were two actions between the same parties. There 
the actions were “consolidated,” in the strict sense of the term; 
the issues raised in the two actions were directed to be set up 
in one action. If the plaintiff unnecessarily instituted two or 
more actions, based upon separate claims, which could conveni­
ently be tried together, his conduct was regarded as vexatious. 
If good reason existed for the separate actions—f.g., if one claim 
was not due when the other action was brought—the Court, in 
the control of its own process, consolidated so as to avoid un 
necessary litigation.

By statute 19 Viet. ch. 48, see. 76—afterwards sec. 7.7 of 
the Common Law Procedure Act, C.S.C.C. 18.79, eh. *22—a Ini' 
band and wife, suing in respect of an injury to the wife, might 
join in the same suit a claim by the husband in his own right , 
and. if separate actions were brought, these might be consoli­
dated. This is also true consolidation.

At common law also, a practice had grown up. not upon any 
statutory power, but entirely upon the inherent jurisdiction of 
the Court, of staying the trial of actions pending the determin­
ation of a test action. This frequently is somewhat loosely 
described as “consolidation.” The practice was introduced by 
Chief Justice Mansfield in actions brought against underwriters 
in insurance cases. The promises of the underwriters being 
separate, separate actions had to he brought, in respect of any 
loss, against each of the underwriters. Frequently there was 
only one question really to be tried, such as the fact of loss. 
Upon the application of the defendants in such a ease, the 
actions would be stayed, if the defendants undertook to cons, nt 
to judgment in the event of the plaintiff succeeding in the test 
action. In the event of the plaintiff’s failure, lie would tien 
either abandon the other actions or proceed with them, as he saw 
fit. As this relief was an indulgence to the defendants, tiny 
were compelled to consent to this somewhat one-sided barg;i n 
See, for example, Collulyc v. Pike (1886), .76 L.T.R. 124.
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Conversely, where a plaintiff, having brought several actions 
for similar eauses of action, applied for a stay of proceedings to 
relieve him from the onus of prosecuting a number of actions in 
which he might be unsuccessful, a stay was ordered, upon the 
terms that, if he failed in the action which he chose as a test 
action, he should consent to a judgment against him in all the 
others.

In the Courts of equity, consolidation, in either the strict 
sense or the modified sense, seems to have been unknown. The 
Court undoubtedly exercised its power to restrain abuse of its 
process, and it would not permit the prosecution of two suits 
for the same cause of action; but the reported instances differ 
widely from the cases at common law. If two actions were 
brought on behalf of an infant by different next friends, the 
Court stayed the proceedings in one. If two suits were brought 
for administration, ns soon as judgment was pronounced in 
one, the proceedings in the other were stayed; because the ad­
ministration judgment was a judgment in favour of all. Where 
several suits were brought by different debenture-holders, for 
the purpose of realising their securities, one action alone was 
allowed to proceed. The principle in all these eases was. that 
two suits for the same relief ought not to be allowed to proceed 
in the same Court concurrently. See cases collected in Danicll's 
Chancer)' Practice, 5th ed., p. 698.

After the Judicature Act. in Amos v. Chadwick (1877), 4 
Ch.D. 869, Malins, V.-C., construed the Consolidated Rule in the 
manner now rejected by the Court of Appeal; but, by virtue of 
the inherent power to prevent abuse of the process of the Court, 
he stayed until after the trial of the test action seventy-eight 
actions brought by different shareholders against the directors 
of a company for misrepresentation in the prospectus. The 
plaintiff selected failed to prosecute his action, ami, as he did 
not appear at the trial, the action was dismissed. The terms 
of the order for consolidation appear from the report of the 
case in (1878), 9 Ch.D. 459. It provided that the plaintiffs, 
who had applied for consolidation, should be bound by the test 
action; but the defendants were to l>e at lilierty to require a 
separate trial. After this abortive proceeding, a motion was 
made for relief ami for the trial of another action ns a test 
action. Malins, V.-C., then made an order substituting another 
action as a test action. The defendants appealed; and the sole 
•lucstion upon the appeal was. whether the test action lmd lwen 
“tried,” within the meaning of the terms of the order. The 
fourt upheld the defendants’ contention. But it is manifest 
that some, at any rate, of the Judges doubted whether the 
original order had l»een properly made; Brett, L.J., saying (9 
Ch.D. at p. 464) ; ‘‘It seems to me that no such order as this
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same if they were all tried.”

Mountain
Limited.

This view is that now adopted in the case already cited, 
/.< - x Arthur, 100 L.T.H. 61, when* the Master of the Ro 
quotes the .judgment in the ease of Corporation of Sal lash 
Jackman ( 1H44). 1 1). & L. 851, ami states that the Court ‘‘can­
not compel one defendant against his wish to have his ease tied

Middleton. J. up with those of defendants in other actions.”
The same reasoning shews the impossibility of compelling a 

plaintiff to tie up his ease with those of other plaintiffs, without 
his consent. Westbrook v. Australian Nopal Mail Steam Xan- 
yation Co. (1853), 23 L.J.N.S. C.I\ 42. is an illustration of this 
Eight separate passengers, by the same attorney, brought separ­
ate actions for damages arising out of a breach of contract for 
passage, whereby the plaintiffs suffered in their health. Mau le, 
J., said : “They have different grievances. Mr. Smith could not 
be said to have suffered in Mr. Brown’s health.”

Williams v. Township of Naleiph, 14 I\R. 50, affords another 
illustration. Several plaintiffs brought separate actions for 
injury to their several farms by certain drainage works; and it 
was held by Ferguson. .1.—a .Judge most familiar with the com­
mon law practice- that there could not lie consolidation, in 
either the true or the modified sense of that expression.

The direction which has been given by the learned Master in 
Chandlers, 1 think, satisfactorily meets the ease. Manifestly, 
damages will have to be assessed in the different eases ; and it 
would be most unfair to direct the trial of the individual claims 
to he delayed, when this would delay the recovery of final judg­
ment. The circumstances prevent the imposition of the terra 
invariably required : a stay will only he granted when the de­
fendants consent to judgment—that is, a final judgment in 
the event of their failing in the test action.

The appeal will be dismissed. Costs to the plaintiffs in any 
event.

Appeal dismissal

ONT. POWELL-REES Limited v. ANGLO CANADIAN MORTGAGE CORPORA
I to*

Il «• I
1912

(Decision No. 3.)
Ontario llpih I'ourt, Riihlcll. ./. June 111. 1012.

1. Corpora rioxs ami i-omi'amim i 8 IV X II Powers—Impi.ikii linair
TO MCE OR III. Ml ED—I’l l XII oil III IMPLEADED- CoRPORXTI x XXII

X corporation lias certain |»oxvcr« nmis«ari|y ami inseparahh in 
chient to it. ami »iinmg them is the jMixvcr to «ne nr to 1»- »nvl. pi* ■' 
or In* ini|ileai|e«| liy its cor|Mirate naine.

[See (’own rrnltH * of lli> IP i < < Ton»' x 1 *h. 10 It. A ( ' 'll'' mi 
ltliickstone** Commentaries, vol. 1. |>. 17•"». 1
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ITGAGK CORPORA

1ft. 1012.
iKs—Imci in» ltnaii

' OR Pi HI x i
nml iiw*|*HMlil\ a

• III til t»‘ *llvl. I'M

2. I’ORPORATIOXN AMI HIM C XX IKS (| I K—192)—4ioX KRX XIKXTAL RKUII.A- 
TIOX— I XniKISlHATRlX OK l.o.XX l'OMI* XX Y—ItllillT TO Mi l. oil III 
SI III IN IIH eoKCOHATK Mill CoXIMTIoX HI (JI'IKIXO RK.OIMTKATIOX 
—2 41B». V. lO\T. I i ll. ;I4; R.S.fl. 1*97. i ll. 2'».*».

\ provision in the letter* patent iiieor|Miratiiig a Imin company in 
Ontario, giving |iower to the company to «ne mid !*• *ucd In it* cor 
porntc n him* mi lx -<» long a* it i« registered undvr the I .«mm Corpora­
tion- Ai l. It.S O. |SUT. rli. 20A 4 -m**- now 2 l!co. V. (lint.) rli. .14) is 
not ju*tilied |iy the Act. ami is ineffectual.

f A(i mi mous x. “I.ihrrul Opinion" ( l.i mill'll), A*. Ihinn, 27 Times l,.R. 
27s. distinguished.!

.1. Kxbci tiox 1(11—201 Kx xxiix Aiiox or ohm i n* m oirihratiox— 
WllO XIAY III KX A XIIX HI- 4'ox. Ill IK. 11IX T. t 1*97. 9»2.

Ontario Con. Rule fto2, proxiding that the officers of a corporation 
may In* examined under a judgment again*! the corporation, includes 
all who have Iws-n such offiivr*.

| Snrh It U' liri'llr ilr I’uininriTt » ( ih /’/i n fiami' v. Johann 
l/ii lie Fa one it f *«., | lltoi | I |\ It. 701. followed!

4. KXK.l t IIOX I 8 I I 20) <1 m.KMKXTARY MWM KKIUXlis "OKKMIKh" III
A I OKIXIKXTIO.X IllHO Toss < ox. Hill. |OXT.| 1*07, 1)02.

Tin* xxord "olfiisTs" ill Ontario ("mi l.'nle 002. providing that the 
oflieers of a eor|Niration may !*• examined under ;» judgment against 
the corporation include* « director.

| Sinn It Oi Hi'i nlr il<' t’inn m tm t / #/#• riiiJn h n in I'm m i v. Johann 
Maria farina if fV, |IOoi| I K.It. 701. referred to.|

5. KXKVt TIOX 1(11 20) SKm.KMK.XTXKY I'Rot I I IlIXilH KXAMIXATlOX
OK r.XHI X IXs | Ml XII XT.XI l\ Till Old. XXI/XTIOX OK vnxirxxv
“Omiii"—Cox. Hi iK (Oxr.t 002.

One xxh.» has l wen iiniiilx instrumental in obtaining letters patent 
incorporating a i -iinpanx in Ontario, and ha* twice been to Kngland in 
«s*niMN*t ion with the eumpany's affairs. and ha* I wen a dim-tor of the 
companx and represented a* the Canadian president, ami purports ami 
undertakes to art on liehnlf of the company. ami »hws m»t deny that he 
knoxi* all alu.ut its pro|M>rt.\. mil lie examine«l under a judgment 
against the company a* an officer thereof, timkr Ontario Con Rule

Tilts is mi iippnil I ix K. R. Ri'Viildds. one of the pmvisiounl 
directoi*s of the defendant company from the order of Cart­
wright. M.C., l*om ll-lfu s, Limitai \ Aiii/Io t'uiouliini Morltfitfii 
Co. (Decision No. 2). M D.L.R. *79. .T OW N. 1:170, 22 O.W.R 
29.7, ordering his examination, under <'mi. Rule 902,* as to the 
estate and means of paying the judgment obtained by the plain- 
lilts against the defendant eompany.

The judgment of the Master was varied.

*'.*12. Where the judgment is against a rorjMiration. the judgment 
rreditor max in like manner examine any of the officer* of niicIi corporation, 
upon oath. In-fore a Judge or other officer authorised to take an examination 
III!'1er Rule 000, touching the names and residence* of the stockholders III 
the i <»r|H*rntion. the amount and particulars of stock held or owned l»v each 
•tiN-kholder and the amount paid thereon, ami a* to xxh.-it délits are owing 
t«> the said cor|mrat ion, and as to the estate and effects of the corporal ion ; 
in» I as to the dis|msal made by it of any property since contract mg the 
(h hit or liahilit x in n*s|iect of wfiieli the said iuilgment xxas obtained, or. m 
the ease of a judgment for costs only, since t hr commencement of the cause 
or matter.
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M. C. Cameron, for the plaintiffs.

Riddell, J.:—On the 29th November, 1910, letters patent 
issued constituting E. R. Reynolds and five other persons 
named “and all such persons as are or shall at any time hereafter 
become shareholders in the loan company hereby created under 
the provisions of the said Act a body corporate and politic with :i 
perpetual succession and a common seal by the name of ‘The 
Anglo-Canadian Mortgage Corporation,’ and (so long as the 
company stands duly registered in the terms of the said the 
Loan Corporations Act) capable of exercising all the functions of 
an incorporated company . . . Provided . . . that if
the said company is not registered in terms of the said Act, and 
does not go into actual operation within two years after incor­
poration . . . such powers, except so far us necessary for 
winding up the company, shall ipso facto be forfeited . . . 
and . . . the charter of the said company may at any time 
be declared to be forfeited . . . by an order ... in 
council . .

The letters patent set out, in the preamble: “ Whereas by the 
statute ... it is provided that the Lieutenant-Governor 
. . . in Council may, by letters patent, grant a charter of 
incorporation to such persons as pursuant to the Loan Corporations 
Act have duly constituted themselves a provisional loan corpora­
tion and have elected from amongst themselves six persons as pro­
visional directors thereof. And whereas by petition . . . I
R. Reynolds” and the said five other persons named “provisional 
directors elected as hereinbefore mentioned have prayed that a 
charter may be granted to them . . .”

The charter was procured by Reynolds, who is a barrister, and 
it is of course issued under R.S.O. 1897, ch. 205, and amending 
Acts.
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As the company was, by the charter, capable of exercising the 
functions of a loan company only so long as it should stand duly 
registered, and as it could not procure registration until $30,000 was 
paid into the company’s treasury, and as this sum was not forth­
coming, it was determined to advertise in England. Reynolds was 
over in England twice about it, and identifies an advertisement 
which contains a list of directors in Canada, amongst them 1 II. 
Reynolds, Barrister-at Law, Toronto (President). There are four 
others named as directors in Canada, no one of them being named 
in the charter. As sec. 0 of the Act makes the provisional directors 
named in the declaration for incorporation ipso facto the first 
directors of the corporation, there must have been deliberate 
deceit in the English advertisement, or more has occurred in the 
way of “organising” the company than has been made to appear.
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The advertisement does not seem to have been very successful, 
although it represents the company as “Incorporated by Letters 
Latent under the Loan Corporations Act of the Province of 
Ontario,” etc., and sets out as directors in the United Kingdom 
one K.C.M.CL, one Right Honourable Deputy-Lieutenant, and 
another gentleman, a director in a well-known insurance company.

Worse still, the advertising agents, the present plaintiffs, were 
not paid ; and they sued the company in the English < ourts and 
got judgment for over $15,(MM) in February, 1912. Then they 
sued in Ontario upon this English judgment, and in March got 
judgment here for $15,096.46 and $19.00 costs. One proceeding 
in this action will be found reported, Pourll-lices, Limitai v. .1 tiylo- 
Canadian Mortyaije Co. (Decision No. 1.), 1 D.L.R. 920,3 O.W .N. 
si 1. The plaintiffs, as judgment creditors, then applied under ( 'on. 
Rule 902 for an order to examine Reynolds as to the estate and 
means of the debtor, etc., etc. The Master in < 'handlers on the 8th 
June made an order accordingly [SeePowell-RcesLimited v..t «(//«- 
Canadian Mortyaye Co. (Decision No. 2.),3 D.L.R. 879, 3 < >.\\ A". 
1375, 22 O.W.R. 295 1

Reynolds now ap|>enls.
What iHissible honest purpose can be served by refusing full 

disclosure about the affairs of this company, I have not been 
told, nor am 1 able to discover but that is not the question I am 
to determine.

The main objection taken to this examination is, that the 
company is non-existent as a company, and the judgment is a 
nullity—it is to lie noted that it is not the company which raises 
that objection, but Reynolds, who pretended to be its president 
when he was seeking money for it in England.

But there was a liody corporate formed by the letters patent— 
none the less a body corporate because it was not to exercise the 
functions of a loan company until it was registered. A corpora­
tion has certain powers “necessarily and inseparably incident to 
every corporation;” and among them is the jxiwer “to sue or be 
sued, implead or lie impleaded . . . by its corporate name:” 
Blackstone, vol. 1, p. 475; cf. Conservât or h of the Hiver Tone v. Ash 
(1829), 10 B. & C. 349; S.C., 8 L.J. K.B. O.S. 226. Of course, 
the paramount power of the legislature may intervene and direct 
all actions for or against a corporation to be brought in some other 
name, as was the case, for example, in Marsh v. Astoria Lodçe 
(1862), 27 III. 421 ; but there is nothing of that kind here.

The provision in the charter which apparently gives the power 
to sue and lie sued by its certiorate name only so long as the 
company is registered, is not justified by the Act, and is wholly 
unnecessary. The power exists without any such provision; 
and, granted incorporation which is effective by the statute, there 
i* no power to limit the effects of the same by a provision in the
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letters patent. It would he absurd, in my view, that, for example 
the company could not, in its own name, sue a director or agent 
who had received a large sum of money on behalf of the eompam 
There is nothing in this objection on principle. Nor does tin- 
case of Simmons v. “ Liberal Opinion" (Limited), He Dunn (1011 
27 Times L.R. 278. help: there there was no company, no cor­
poration at all by that name: see per the Master of the Rolls, 
p. 270, col. 2 -“a non-existing corporation.”

The other point is as to the position of Reynolds.
Under Con. Rule 002, the officers of a company may be e x­

amined, and this includes those who have been such officers 
Société Générale du Commerce et de l'Industrie en Franc# 
Johann Maria Farina tt* Co., [1001] 1 K.R. 704.

Under Con. Rule 003, “any clerk or employee or former clerk 
or employee of the judgment debtor" may be examined; but such 
an examination requires an order.

The word “officer" is ambiguous—the meaning may and 
often does depend upon the context. Perhaps the strongest 
argument in favour of the appeal is to be found in sec. 04 of tin 
Loan Corporations Act, R.S.O. 1807, ch. 205, directing the director 
to appoint officers.

Rut, for the purposes of Con. Rule 002, that “officer" includes 
“director" is beyond doubt. In the case already referred to, in 
[1004] 1 K.R., a judgment had been recovered against a company 
and an application was made under O. XLII., r. 32, for a person 
who had been a director of the company, but had ceased to be such, 
to attend to be examined as to the debts, etc. The difference 
between the Knglish Rule and ours is pointed out in Molmestn! 
and Langton’s Judicature Act, 3rd cd., p. 1138—and for the 
purpose of this case the difference is not of consequence.

It had already been said in Attorney-General v. North Metro­
politan Tramways Co., [1802] 3 Ch. 70, at p. 74, by North, J., that, 
in an inquiry of a somewhat different character, llprimA facie the 
secretary is the best person" to interrogate. “But," he adds 
“I quite admit that they are entitled to have information from 
such persons as can best give it with respect to the matters which 
are the proper subject for the interrogatories." Under the 
particular case he thought the traffic manager was not the proper 
person for the purpose: see also Chaddock v. British South Africa 
Co., [189G] 2 Q.B. 153. In the case in [1904] 1 K.B. [.<#/ -7. 
Générale v. Farina, [1004] 1 K.B. 704] a person bad Urn 
a director of the defendant company, but had ceased to be 
such. He disputed the right to examine him, on that ground. 
The Judge of first instance and the Court of Appeal both took it 
for granted that a director was an officer for the purpose of this 
Rule, ami directed the witness to attend at his own expense to be 
examined.
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In the present case, Reynolds was the person to take out the 
charter ; he went to England twice in connection with the com­
pany's affairs; he was a director, who represented himself—or at 
least was represented as the Canadian president ; it is sworn 
and not denied that he purports and undertakes to act on behalf 
of the company, and within a few days hack has stated that he 
was entering into a contract for the sale of the capital stock of the 
company; that he cabled instructions a few months ago to England 
either to pay the account in judgment in this action or to send 
the proceeds of the sale in England of the shares in the company’s 
stock—he does not deny that he knows all about the property of 
the company—but contents him?elf with swearing that he never 
held himself out to the plaintiffs’ solicitor as president of the 
company, and that, as the company was not licensed, it could 
have no president or officer. I presume that he was swearing or 
intending to swear to his opinion—if so, it were better left 
unsaid.

It is plain that Reynolds is a proper officer to examine under 
Con. Rule 902; and, had his objection been that no order was 
necessary for his examination, I think I should have given effect 
to such an objection—but his objection was not at all to the 
practice but to the right to examine him at all. it is not beyond 
the powers of the Court to order a l to issue for service on an
officer for examination under Con. Rule 902, however unnecessary 
such an order may be. The formal order of the Master in Chambers 
has not been drawn up—the proper order to make is that a 
subpoena (duces tecum, if desired) issue for the examination of 
Reynolds under Con. Rule 902. There will be no costs of the 
unnecessary application before the Master—Reynolds will pay 
the costs of the appeal forthwith after taxation thereof.

Order mried.

ATTORNEY-GENERAL v. WINNIPEG ELECTRIC R CO.
Mtinihilm A ttrnvh. Trial before \lalhm, I'J.K.U. I minnt 21. Ill 12.

I. Pi*: a in xu 18 I X—114 i —Am \ um \ i on tio: triai.—Dtvcniiaxt pi.f.ai>-
ISO KHTOPPII. IIY JCDOMKNT—KRMTIOX OF UAH WORKS—Ml \|| IPAI
HY i AWH—Prior .it iiumps i.

In an Ri'tlon by a city in it•* own right ami by the Attorney General 
on the relation of the city ami its building inspector against an 
electric railway company to reel rain the breaches of certain city by­
laws concerning the erection of buildings and any gas works or gas 
holders within the city, in which action the company claimed that by 
virtue of the powers derived from another company it was not sub­
ject to the by-laws and also denied the validity of the by-laws, and at 
the opening of the trial applied to amend it* defence by pleading 
that the plaintiffs, by the judgment of the Privy Council in the com­
pany's favour in a former action which the city alone brought against 
the company and in which the issues were similar to those in the 
present action, were estopped from denying that the company pus 
sewed all the power* of its predecessor, the amendment was allowed 
as against the city and an opjiort unity given the company of proving it.
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2. Judgment (§ II E2—103)—Action iiy Attorney-General un relation
OF A MUNICIPALITY AND ITS BUILDING INSPECTOR AND IIY M UN ICI PA I
ity itself—Pleadings—Amendment ox trial—Judgment i\
FORMER ACTION IIY MUNICIPALITY ALONE.

In an action hv the Attorney General on the relation of a <-i• \ 
and its building inspector and by the city in its own right against ,n 
electric railway company to restrain the breaches of certain city h 
laws concerning the erection of buildings and of any gas work- : 
gas holders within the city, in which action the company claimed 
that by virtue of the powers derived from another company that it 
was not subject to the by-laws and also denied their validity, and o 
the opening of the trial applied to amend its defence by plead in.' 
that the plaintiffs, by the judgment of the Privy Council in the com 
pany's favour in a former action which the city alone brought against 
the company and in which the issues were similar to those in tie- 
present action, were estopped from denying that the latter posse---I 
all the powers of its predecessor, the Attorney-General is not estopj.. | 
by the judgment in the former action and as against him the appli 
cation to amend should he refused.

\st. Mary Magdalene v. Attorney-tlcneral, (i II.L.C. ISO; /‘cop/- \ 
llnllatlaif, 03 Cal. 211. 20 Pac. H. 64, writ of error dismissed, 1 "ill 
V.S. 415, distinguished.]

3. Parties (§ I—48)—Attorney General bringing action on het.aiiov --i
MUNICIPALITY AND AN OFFICER Til Kit EOF—INDEPENDENT RIGHTS—
CONCLUSIVENESS OF PRIOR JUDGMENT WHERE MUNICIPALITY SUED

The Attorney General, suing on the relation of a city and an olli««r 
thereof, if he has independent rights in the action, is not bound " 
the proceedings in a former action by the city against the same <l«- 
fendant in which similar issues were involved and the judgment was 
rendered against the city, upon the ground that such officer represent 
the Crown alone and could have sued without a relator as well, 
there lieing no difference except for the purpose of costs between an 
ex n/firio information and an information on the relation of a cor­
poration or a private person.

[Attomey-Heneral v. Loyan, [1801 ] 2 Q.B. 100. per Vaughan Wil­
liams, J. ; Attornry-denrral V. Cockcrmoulh, L.R. 18 E<|. Cas. 172. prr 
Jessel, M.R., at p. 170, sjiecially referred to; Fonseca v. Attorney 
(!encrai, 17 Can. S.C.R. 012 (reversing, on <>th-**r grounds, Attorney- 
(leneral v. Fonseva, 5 Man. L.R. 173), at p. 010. distinguished. |

4. Attorney-General (§ I—1)—Protection or public rights—Right to
bring action—Breach of city by-laws—Gas works and

HOLDERS.

The only party who can sue for the protection of the public right i- 
the Attorney-General of the province in an action to restrain the 
breach of three city by-laws one of which forbade the erection of any 
gas works or gas holders within the city without first obtaining the 
permission of the city council, another prohibiting the erection of 
buildings within the city without a permit from the building inspector, 
and the third prescribing an area within the city within which no 
gas works should lie erected or continued.

|Dcmuport v. Tozrr, ('1003] 1 Oh. 759; Attorney-General v. \\'iwll> 
ilon. (1901] 2 Oh. 34; mid Attorney-deneral v. Pontypridd, [1008] 1 
Ch. 388, referred to.]

5. Attorney-General (8 I—1)—Right to iiring action—Breach of 
MUNICIPAL BY-LAW—EFFECT OF MUNICIPALITY'S CONSENT TO

The right of the Attorney General to take action on behalf of the 
publie for the violation by an electric railway company of a by law 
forbidding the erection of gas holders within the city without first
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obtaining the |iermitsion of the city council, cannot lie taken away by 
the city contenting to the erection of a gun holder by a company in 
breach of the city a own by-law.

[Yabbicom v. Kiiiii, ( I HIM)) 1 Q. If. 441, followed. 1
6. Municipal corporations ( 8 11 (.’ .1—tM>)—Legislative u nctions By

LAWS FORIIIDDING ERECTION OF 0A8 WORKS OR HOLDER»—PERMIT 
OF CITY CO V NCI I - llVII.DIXO RESTRICTIONS—PRESCRIBED AREA. 

Three city by laws, one of which forbade the erection of any gas 
work* or gas holder* within the city without first obtaining tin- per- 
mission of the city council, another prohibiting the erection of build­
ings within the city without a permit from the building inspector, 
and the third prescribing an area within the city within which n<* 
gas works should Is* erected or eontinued, have within the territorial 
limits of the city the same effect as an Act of Parliament has upon 
the subjects at large.

[Hopkin* v. Sirannrn, 4 M. A W. 621, per Lord Abingvr. ('.It., at 
p. lil<i. followed; Yabbicom v. king, [ 1 SOUJ 1 Q.ll. 444. per Day, .1.. at 
p. 4IN; Dillon on Municipal Cor|torations, par. 57.'t; Itiggar's Muni 
i-ipal Manual 327. referred to.]

7. Pleading (SIX—111)—Amendment—Compensation in costs.
No admissible amendment to pleading material to the ease of the 

party applying therefor should be refused unless the opposite party 
rannot Is* compensated hv costs.

s. Pleading (§ IX—111)—Amendment—G bound of action or defence 
An application to amend a pleading should Is* refused if tin* matter 

proposed to Is* pleaded would constitute in» ground of action or de­
fence as against the other side.

Pleading (SIX—114)—Amendment at close of trial—Truth or
AIJ.ECATION SOI nllT TO IIE INTRODUCED NOT CONFIRMED II Y EVID-

An application to amend a pleading should Is* refused where the 
application is made at the conclusion of the evidence and tlu* truth 
of the allegations sought to Is* introduced is not borne out by the 
evidence.

lit. Judgment f SIIA—031—11es judicata—Decision of court or com
PETENT JURISDICTION.

Before a matter can Is» considered ren judicata it must have been 
<ieterniined by the judgment of a court of competent jurisdiction.

The defendants »! tin* opening of tin* trial applied to amend 
their defence by pleading that the plaintiffs are estopped by the 
judgment in a former action, Winnipeg Electric li. Co. v. The 
1 fy of Winnipeg, I D.L.R. 116, 1912 A.C. 355, brought by
the city of Winnipeg alone against these defendants from deny­
ing that the defendants possess all the powers of the Manitoba 
Electric and G as Light Company. The application was opposed 
by both the Attorney-General and the city.

The motion to amend was refused.
I. Pitblado, K for the Attorney-General.
A.,/. Andrews. K.C., and T. A. limit, for city of Winnipeg.
J. II. Munson. K.C., E. Anderson, K.(\, and />. II. Laird, for 

defendants.

Mathers, C'.J.K.B. :—I deferred deeiding the question until 
I had heard the evidence, permitting the defendants in the
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meantime to adduce evidence iih thmigli tlie amendment Imd 
been allowed. At the close of the evidence the defendants' 
counsel renewed the motion, and after hearing argument for 
and a gainst. I reserved the point for further consideration.

The rule of practice applicable to amendments is well settled. 
No admissible amendment material to the ease of the paru 
applying ought to In* refused unless the opposite party cannot 
be compensated by costs. I sav admissible amendment hecauv 
if the matter proposed to he pleaded would constitute no ground 
of action or defence as against the other side, or where In­
application is made at the conclusion of tile evidence, the truth 
id* the allegations sought to Ik* introduced is not lsirue out 
the evidence, the ion should lie refused.

In the present ease counsel for the Attorncy-tieneral oppos.s 
the motion on both the grounds alwve stated. Counsel for tin- 
city confined his argument chiefly to the point that the evident 
proposed in support of the proposed new plea does not prove it

The action is brought by the Attorney-deneral hv relation 
of the eitv of Winnipeg and K. 11. Rodgers, the city’s building 
inspector, and by the city of Winnipeg in its own right.

The statement of claim sets up three by-laws passed by tl 
city, one of which forbade the erection of any gas works or gas 
ladders within the city without first obtaining the permission of 
the city council; another which prohibits the erection of build­
ings within the city without a permit lieing issued therefor by the 
building inspector, and a third which prescribed an area within 
the city within which no gas works shall Is* erected or continm d.

It further alleges that the defendants have started to erect 
and are erecting gas works within the city without having any 
legal right or power to do so. without having first obtained tin- 
permission of the city council, without a permit and within tin- 
prohibited area, thus contravening the provisions of all tin- 
by-laws.

The defendants deny the validity of the several by-laws re­
lied upon by the plaintiffs. They also claim that by virtue of 
the powers derived from the Manitoba Electric and tins Light 
Company they are not subject to these by-laws. They also set 
up numerous facts and circumstances for the purpose of shew 
ing that the | iffs are estopped in fact from denying that the 
defendants have these powers.

In ion to this they desire by amendment to set up that 
the question of their / these powers is rat judicata bcciiii»*- 
of the judgment of the Privy Council in a former action which 
the city of Winnipeg alone brought against the defendants fur 
amongst other relief, a declaration (1) that the defendants had 
no right to use any electric power for the operation of their 
street railway in the city except what is developed within tl-
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limits of the city ; (2) that the* ilefendants luul no right to ere* t 
]ioles or wires on the streets, lanes or highways of the* city fur 
the purpose of transmitting electric power developeel outside 
the city, and (3) that the* defendants might he* hound to forth­
with remove the poles ami wires erected hy them ami restrained 
from ere-cting others for such purpose.

The* defendants in that action hy their defence alleged a 
transfer to themselves of all the franchises, rights, powers, 
assets and plant of the Man" Klectric and Gas Light Com­
pany in 1 tilts, and that they had since continued to exercise* the 
rights and franchises so transferred with the consent and ap­
proval of the city.

By the* final judgment of the Privy Council the city’s claim 
was ' issed upon all points.

Before a matter can Ik* eonsi<li*ml res judicata it must have 
ls*en determined hy the judgment of a Court of competent juris­
diction. Like most other rules of law the chief difficulty does 
not consist in its statement, hut in its ion. In this ease
the central difficulty is in ascertaining whether or not any par­
ticular question has liecn determined hy the judgment.

The eases are not altogether clear or consistent as to what 
may Ik* looked at for tin* purpose of solving this question.

1 do not propose on this application to go into the question 
of what may or may not lie evidence in support id* a plea which 
on its face appears to tie sufficient in law. The defendants’ 
counsel produced a bulky printed volume of tin* proceedings 
lie fore the Privy Council which he says contains evidence to 
prove the proposed plea. The plaintiffs’ counsel deny that it 
contains such evidence. I do not feel called upon at this stage 
to critically examine this evidence. As against the city of Win­
nipeg. which was a party to the other action. I will allow the 
amendment and give the defendants an opportunity of proving 
it if they can.

The position of the Attorney-General is entirely different, 
lie was not a party to the former action, and if in this suit lie 
has any independent rights lie is not hound hy the proceed 
in the former action. The fact that he sues at the relation of 
the city makes not a particle of difference. He represents the 
Crown and the Crown alone and could have sued without a re­
lator as well as with one. In that case costs might he given 
against the Attorney-General, rule 2ti4. When the Attorney- 
General sues hy a relator the practice is to give costs against the 
relator and not against the Attorney-General. It would seem 
that the object in having a relator is for the protection of the 
Crown against costs and not for the protection of the defendant. 
The practice in such cases is lucidly stated hy Vaughan Williams, 
L.J., in Attorney-General v. Loyan, [1891] 2 Q.B. 100. lie there
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As I understand the practice when the Attorney-General procéd­
ât the relation of a private person or a corporation he takes the pro 
ceedinga as representing the Crown and the Crown through the Attor 
ney-General is really a party to the litigation. It is quite true that 
when the proceeding is taken at the relation of a subject, the pra 
tice is to insert his name in the proceedings as relator and to make 
him responsible for the costs, but I do not think that this practjo­
in any sense makes the relator a party to the proceedings, although 
lie is responsible for the costs, any more than (to take a converse 
case) an infant who brings an action is responsible for the costs of it 
If I am right it would seem that the practice of making the relator 
directly responsible for the costs of the action had its origin not m 
the protection of the defendant but of the Crown.

In Attorney-General v. Cockermouth, L.U. 18 Eq. Cas. 17-'. 
at 176, Jessel, M.R., said:—

Except for the purposes of costs there is no difference between .• 
ex officio information and an information at the relation of a private- 
individual. In both cases the Sovereign as paren* patriae sues by t: ■ 
Attorney-General.

The action is to restrain the breach of city by-laws by the 
defendants, and for the abatement of what is alleged to be 
public nuisance. These by-laws have within the territorial 
limits of the city the same effect as an Act of Parliament lias 
upon the subjects at large: per Lord Ahinger, C.B., in llopkiu 
v. Sivansca, 4 M. & W. 621, at 640; Dillon on Municipal for 
pondions, par. 573; Biggar's V Manual. 327. and /»« »
Day, J., in Yabbicom v. King, ( 1899] 1 Q.B. 444. al 44*.

That in such a case as this the only party who can sue for 
the protection of the public right is the Attorney-General is 
sufliciently shewn from such cases as Dcvonport v. Tout, [1903 
1 Ch. 759; Attorney-General v. Wimbledon, [1904] 2 Ch. 34. ami 
Attorney-General v. Pontypridd, [1908] 1 Ch. 388.

The right of the Attorney-General to take action on behalf 
of the public could not he taken away by the city consenting to 
the erection of this gas holder by the defendants on breach of its 
own by laws: Yabbicom v. King, l v'i i Q.B. 144

Mr. Munson for the defendants relied principally upon two 
cases as shewing that the Attorney-General is estopped by the 
former judgment, both of which I think are quite distinguish­
able. The first case relied upon is College of St. Mary Mag­
dalene v. Attorney-General, 6 H.L.C. 189. That was not a case 
of res judicata. It was a case of the Statute of Limitations, but 
the principle is probably the same. The facts were these : Lands 
were given for the benefit of the poor of two parishes and placed 
under the control of the rectors and church wardens, who, with 
the consent of the vestries, might lease them. They executed 
a lease of them forever to a college. About 60 years after, the 
Attorney-General filed an information to cancel the lease. The
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Court held that as the real plaintiffs were the poor of the two 
parishes, they were in the situation of a cestui que trust: that 
as the Attorney-General had no independent right it was a suit 
hv them; that they could not maintain such suit, unless against 
their trustees, except within 20 years, that this was not such a 
suit but one against purchasers for value and was barred.

The Lord Chancellor. (St. Mary Magdalene v. Attorney-Gen- 
nal, li II.L.C. 189, at 210) said:—

The Attorney-flcneral i* only n part of the machinery by which the 
right* of other* are sought to be enforced, lie i* no more a party 
claiming a right than in an ordinary action at law the attorney on 
the record i* wiudi a person. XXV must look at the real litigant* in 
this case and not at those by whose intervention the right* in dispute 
are endeavoured to lie sustained. Hut here I feel liound to say I 
differ from the Master of the Rolls. The parties really seeking relief 
in this suit are the poor of the two parishes of St. Olave and St. John.

Lord AVensleydale (St. Mary Magdalene v. Attorney-Gen- 
irai, fi II.L.C. 189, at 214) sniil lie would not enquire whether the 
Attorney-General was a necessary party, “for if lie was it seems 
to me clear that he is only an instrument to enforce the rights 
of those who are entitled to the benefit of the charity and stands 
in the same situation as they do with respect to those rights: 
and if the claimants on whose behalf he is suing are barred he 
must also lie barred. He 1ms no independent title of his own. 
he must succeed or fail as they are entitled to succeed or fail, 
and if the Statute of Limitations is a bar to them it is a bar to 
the Attorney-General.”

That is a very different ease from the present one. The 
Attorney-General represented only the private rights of tin* pour 
of the two parishes, a vastly difiVrcnt thing from suing for the 
benefit of the public at large. Those whose interests were 
affected may have been numerous, but were nevertheless 
of exact ascertainment. There seems no good reason as suggested 
by Lord Wensleydale why some of them, as representing them­
selves and all others could not have sued without the
intervention of the Attorney-General at all.

The other case relied upon is a Cnited States case of Tioytc 
v. Ilalladay, 29 Vac. R. 54. The action was by the Attorney- 
General of the State as representing the people. By an Act of 
Congress the title of the United States to certain lands known 
as Lafayette Park was granted to the city and county of San 
Francisco. In a former action brought by Ilalladay against the 
city and county of San Francisco to quiet his title to this same 
land, the question litigated was whether the lands in question 
hail ever ltecn dedicated to the public use as a park. The judg­
ment was that Ilalladay was the owner of an undivided nine­
teen twentieths interest in the land and his title thereto was
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quieted as against the city and county. The Attorney-General 
afterwards instituted the present action and alleged that the 
land was lawfully dedicated to the public use as a public square 
as Lafayette Park, and that the defendants who were plaintiffs 
in the former action had erected buildings and fences thereon 
thereby obstructing the public use and that such buildings, etc., 
constituted a nuisance. The defendant pleaded that the question 
of dedication was rest judicata by the judgment in the former 
action. The Court held the defence good and that the Attorney- 
General although not a party to the former action was bound by 
the judgment.

That ease at first blush appears to be a strong one in the de­
fendants’ favour, and although not binding in this Court, is 
entitled to respect. A consideration of the reasons for the con­
clusion arrived at will, however, at once shew that it proceeded 
upon a principle of law that has no application in England or 
Canada. The ground of the judgment was that in such an action 
the municipality represented the public in the same way as the 
Attorney-General does in England and Canada. That this was 
the ground of the decision the following quotation from the 
reasons for judgment will shew :—

The city and county of San Francisco is a municipal corporation 
created by the Legislature of the State and has conferred upon it by 
the State full power and jurisdiction over the public squares within 
its territorial limits, with the right to sue and be sued, and this 
necessarily includes the authority to maintain ami defend all actions 
relating to its right to exercise control over and subject to the 
public use such squares or land claimed by it to have been dedicated 
for such purposes, and in any action brought by it for the purpose 
of vindicating and protecting the pub'ic rights in such squares or 
land claimed as such the State would be bound bv the result, because 
in such action the city and county would in fact represent the people 
of the State by virtue of its authority to maintain such actions for 
the purpose of preserving the public rights of which it is the trustee. 
A municipal corporation is for many purposes but a department of 
the State organized for the more convenient administration of certain 
powers ladonging to the State [cites cases], and such corporations in 
their management and control over streets and squares within their 
limits and in actions for the vindication and preservation of the public 
rights therein exercise a part of the sovereignty of the State.
Cases are then cited wherein it was held that a city has the 

same right to maintain an action to prevent an unlawful obstruc­
tion of the streets as the people of the State; that the State has 
the same power as the Crown in England over streets, highways 
and public grounds : that the State has vested cities, etc., with 
control over highways and streets, and they arc invested with 
the authority of the Crown and the State in this respect to tile 
bills to prevent and remove obstructions; that the munieipality 
so far represents the equitable rights of the inhabitants that
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it may maintain actions to abate public nuisances upon a public 
square, and then proceeds :—

We entertain no doubt that the city ami county of San Francisco 
has the authority to maintain an action for the purpose of preserving 
the rights of the general public to the use of squares or land claimed 
as such within its limits and that in such action it is authorized to 
put in issue the alleged rights of the people to such easement and 
that the State itself is liound by the result of such litigation if the 
same is not collusive.
The short ground of the decision was that the city in Cali­

fornia for the purpose of the action represented the people not 
only of the city but of the State. A municipality in Canada has 
no such representative capacity, so that Fcople v. Ilalladay, 93 
Cal. 241, even if binding, is for that reason distinguishable.

In the Attorney-General v. Fonseca, 17 Can. S.C.R. til2, re­
versing Man. L.R. 173, there is a dictum of QWynne, J., at till), 
that the Government of Canada would be hound by the judg­
ment in a previous action to which the Attorney-General was a 
party. In the present case the Attorney-General was not a 
party to the former action, so that that ease need not he fur­
ther noticed.

For these reasons, I am of opinion that the Attorney-General 
is not estopped by the judgment in the former action and that 
as against him the application to amend should be refused.

Motion to amend refused.

THE CANADIAN BANK OF COMMERCE v. COLWELL.
\nra SniI'm Supreme Court. Sir ('huile* Toirnuhrml. C.J., ami Ruin’ll ami 

Ih-pmlalr, .1.1. January 22, 1912.

1. Appeal <f VII I 1—34(1)—Application to jvih.k to review taxation 
or costs—Excessive amocxt.

The court will not review a taxation of cunt* by a judge of the 
County Court even where the amount allowed appeared to I** exeet-dve 
unie*# the judge lia# flr*t lieen applied to to review hi* taxation and has 
refused to do *o.

Appeal from the taxation of s costs by MacGilliv-
ray, C.C.J.

The appeal was dismissed with costs.
The action was brought on a hill of exchange for the sum 

of $315. After the issue of the writ, hut before service, de­
fendant, by , paid the amount of plaintiff's claim, less a
small amount in dispute. Plaintiff proceeded for the balance 
claimed and recovered judgment for $2.25, upon which costs 
were taxed and allowed at the sum of $77.65. On the appeal 
defendant sought to have the following items and parts of 
items reduced, struck out and taxed :—
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Writ and copy reduced from $3.00 to $1.20.. 
Instructions for statement of claim $2.00 to $1.00. 
Statement of claim and copies, $3.00 to $1.50
Attendance to file, 25c................................................
Service by letter. 30c................................................
Reply and copies from $2.00 to $1.00................
Service by letter. 30c...................................
Attendance to serve, 25c..................... ........... ........
Attendance to have certified. 25c...........................
Attendance to issue order for judgment. $1.50....
Attendance to seal and file. 25c.........
Attendance to serve, 25c................................................
Brief in cause reduced from $15.00 to $7.50.............
Counsel fee reduced from $25.00 to $10.00...............
Postage reduced from $1.00 to 25c...............................
Fee for agent, $1.50, to be struck out.....................

IV. F. O’Connor, K.C., for appellant. 
li. 11. Griffin, for respondent.
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Sir Charles Townshend, C.J. :—XVe received a memoran­
dum of eases from Mr. O’Connor in this ease after the nos- 
of the argument and the following morning announced our 
decision that the appeal could not prevail. 1 wish to add that 
after reading over Mr. O’Connor’s memorandum our opinion 
has not in any way been changed.

One certain ground is that this Court could not review the 
taxation unless he had first applied to have the taxation of 
costs reviewed by the Judge of the County Court. The statute 
only permits an appeal after a refusal on the part of the Judg 
to meet his views.

I wish to add, further, that we are all of the opinion that 
the Judge of the County Court taxi 1 a most exorbitant bill, 
and we hope if the bill is again presc ed to him the remarks 
I am now making on behalf of the Com t will be considered by 
him.

In view of the facts stated the order will go dismissing til- 
appeal without costs.
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SECREST v. SECREST.

Alberta Supreme Court. Beck, in Chambers. September 24. 1012.

1. Courts (6 I A—2)—Jurisdiction—Inherent cower--Right to usant
INTERIM ALIMONY.

The Supreme Court of Altierta lias inherent jurisdiction to grant 
interim alimony.

(The Supreme Court Act. 1007. Alta., eh. 3. mv. hi. Browne and 
Powles, Divorce Law and Practice, 71h cd.. p. 137 and Hnlsbury's 
Laws of England, vol. 10. p. 510. speeially referred to.)

2. Divorce and separation (§VB—50)—Alimony—Interim allowance
—Amount.

Where a wife without any means and unable to earn anything on 
account of the state of her health is entitled to interim alimony, in 
allowance of eight dollars per week as such is reasonable, notwith­
standing that her husband asserts on oath that he is not the owner of 
any property within the province.

This is an application for interim alimony.
The application was granted.
A. L. Marks, for plaintiff.
('. ('. McCauh for defendant.

Heck. J.:—Mr. McVattl raised the question whether the 
Court lias jurisdiction to grant interim alimony.

The Supreme Court Act 1907, Alberta, eh. :t. confers power 
on the Court to grant alimony in certain eases (see. 161.

In England the granting of alimony putdenh lit< was the 
settled practice of the Ecclesiastical Courts. It seems as far as 
I can ascertain to have depended not upon statute, but solely 
upon the practice of the Court to give, as the Court of Chancery 
was accustomed to do in a variety of cases, partial relief pending 
the ultimate decision of the cause, e.y., interim injunctions, in­
terim receivers.

In 1857 the Ecclesiastical Courts disappeared and then jur­
isdiction was transferred to the Divorce Court.

In Browne & Powles, Divorce Law and Practice, 7th ed., p. 1:17 
it is said : “The power thus derived by inference of making pro­
vision for a wife in these suits (i.c., by way of alimony pendente 
1it< i is that of the Ecclesiastical Courts only.” In Ilalsbury’s 
Laws of England, vol. 16, “Husband and Wife,” p. 516, it is 
said : “In accordance with the ecclesiastical practice a wife may 
in any cause file a petition for alimony pending suit.”

The power to give relief pendente W< seems to have been 
exercised originally without statutory authority, both in the 
Ecclesiastical Court and the Court of Chancery.

Vnder exactly similar statutory provision the Court of dum­
my of Cpper Canada and Ontario and the Supreme Court of 
Judicature of that province have for many years assumed the 
power to grant interim alimony; as also did the Supreme Court
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of tin* North-West Territories anil this Court—in some sense, 
successor of the Territorial Court—Inis done so. as. of con - , 
since its creation in 1907. 1 think all these Courts rightly
assumed tin* jurisdiction.

An order for interim alimony will go.
If the .plaintiff by the statement of claim or by concurrent 

notice has asked for interim alimony, it will run from th- 
date of the statement of claim or notice : if not, from the date 
of the order. It appears that the plaintiff is without means i 
that owing to her state of health she is unable to earn anytlimy 
She asks an allowance of $8 a week. This amount seems rea­
sonable. I lix the interim alimony at that amount and order 
defendant to pay it. although he swears lie is not the own* : 
any property in Alberta. As in this jurisdiction there i- n< 
imprisonment for debt or for disobedience to an order meivh 
to pay money, defendant’s assertion is no reason for my r. 
framing from making the order. The co is will he costs i; 
the cause.

Aft/tHiulioit (franIi

He MacCULLOUGH and GRAHAM.
Mlici In Nuprin'• Court. Wulsli, ./,. in CIkiihIhth, Map I A. 1Î • ! _’

1. L.\xn titles (Tonin vs system) (§ IV—41)—(aviats—Who m \y i;
—P.XUTXKB CLAIMIXO IXTEUEM" IX I.AXH III UiM.IXli To eo-l'Ain Xi !> 
—Auskxvk ok WHITIXU.

S-rtion 84 of the I .mill Titles Act, U Edw. Nil. (Alta, i - -'I
providing among other things that any iwrson claiming to !••' inter- 
«•sted under certain iii-tniments specifically mentioned, ‘"or oiherw • 
howsoever in any land.” may cause to he tiled with the regi-tii 
caveat against tin* registration of any jierson as transferee i n 1 
'.estriet the registration of a caveat only to claims founded upon - •ru< 
written document, and the words “or otherwise howsoever' n ■ 
section aforesaid which follow the descriptions of interests wlii- h any 
be protected by the recording of caveat are broad enough i • v r 
a claim by a member of a partnership composed of himself and " 
owners of certain land in which lie claimed an interest in as an a- 
of the partnership, though the partnership was not evidenced l-

2. l’AUTXEHHUIP (8 IV—10)—I’ART.NEH8IIII’ III Al. ESTATE—AltSI Xi I nP
XVBITTEN PABTXKBSIIII* ARTICLES—ItllillT OI MEM HER i • HI 
CAVE XT AGAINST I.AXH OWN Ell IIV CO-PARTNERS.

If a caveator succeeds in establishing his contention that « xali! 
partnership which xvas not evidenced by any writing subsisted Im-îmi- 
him and the owners of the hind in question and that such land -u* 
an asset of that partnership and that he still retained his im.-i.--T m 
the same, lie would Is* entitled to a declaration by the Court t pr» 
ted that interest hv the recording of a caveat.

L.xxn titles (Toxinxs system i (8 VII—7(h—Vrocemkk- v v
FILED UY MEMin.lt OF VAUT NEBS IIII' A i. AIX.ST LA XU OWNED XV ill» 
vu v.xjtrxERs—Conditions.

Where an application by the registered owners of ocrt.iin 
an order vacating the registration of a caveat against it w li ap­
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plieution wa« refused upon the heaving and instead the Court. upon 
the ground that the owner»* title should not remain subject to the 
caveat for any longer time than » a» actually neee.-arv. older» I the 
•a veal or to commence an action to establish hi» claim to get it down 
i r trial at the sitting of the next month following that in which the 
older wa» given and to proceed to trial at »uch sitting» and further 
directed that if the caveator made default in complying with this 
order in any respect, the owners might apply r.r /unir for an order 
for the removal of the caveat which would he granted by tin- Court 
upon satisfactory proof of such default.

1. ('ONT# i $ I—1 Het—I.AM» TITLES I’KlM'iail Ut.—ACTION TO list AIM.isil 
< i.AiM—Conditions i minis eh.

Where the application by the registered owners of land for an 
order vacating the registration of a caveat against it was denied and 
instead an order un» made directing tin* caveator to bring an action 
to establish hi» claim again»! the land, the costs of the application 
uill I»- costs in the cau»e if the action i» brought, and. if. through 
tin- default of the caveator the action i» not brought or is di»mis»ed 
for hi» default in proceeding to trial a» directed by the order, the 
oi'ts of the application will lie to the owners.

Application by the registered owners for mi order vacating 
the registration of a caveat against their land.

The application was refused, though an order was made that 
the caveator should commence an action to establish his claim 
that the land against which his caveat was registered is an asset 
of a partnership of which he and tin* owner were members.
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//. O. Sararg, for the applicants.
11. IV. Watt rs, for the caveator.

Walsh, J.: -The claim of the caveator is based upon his 
contention tin the land in question is an asset of the partner­
ship of which he and the owners are members. The partnership 
alleged is not in writing; the only written evidence of it sub­
mitted to me being a statement of tin- profits of the partnership 
in which the names of the owners and the caveator appear as 
constituting the partnership.

Mr. Savary. for the owners, contends that this is not such an 
interest in land as justified the recording of this caveat: his 
contention being that see. 84 of the Land Titles Act* permits of 
the registration of a caveat only when the claim of the caveator 
is founded upon some written document.

"Section 84 of the Land Titles Act. (5 Kdw. VII. (Alta.) vli. 24, pro-

Any person claiming to In* interested under any will, settlement or trust 
•'■d. '-r any instrument of transfer or transmission or under an unregi»

'•red instrument or under an execution where the execution creditor .......
• nie. i land in which the execution debtor is interested beneficially but 

’b' title to which is registered in the name of some other person or other-
»e howsoever in any land, mortgage or «•iivumhrain-v. may cause to be 

Idid on his behalf with the registrar a caveat in form "W” in the schedule 
‘; tld» Act against the registration of any person as transferee or owner 
"f. "r of any instrument affecting such estate or interest, unless such iu- 
•'rtmicnt lie expressed to lie subject to the claim of caveator.

Sv«
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I do not so read this section. I think the words “or oti«< r- 
wise howsoever,” which follow the description of interests v : 
may he protected by the recording of a caveat, are broad enough 
to cover such a claim as this, and are not restricted in 1 loir 
application to a claim which is evidenced by some instrm 
or document in writing.

If the caveator succeeds in establishing his contention tiw 
a valid partnership subsisted between him and the owners, am! 
that the land in question was an asset of that partnership, and 
that he still retains his interest in the same, 1 should think it 
quite clear that he would be entitled to a declaration to protect 
that interest by the recording of a caveat.

No order will be made on this application, therefore, for th»- 
removal of the caveat.

I think, however, that the plaintiffs’ title should not remain 
subject to this caveat for any longer time than is actually new 
sary. I direct, therefore, that the caveator commence an action 
to establish his claim and that he serve his writ and statement 
of claim, either personally upon the defendants or upon tli- i 
solicitors. Nichols & Sa vary, within five days after servir 
this order on his solicitors, Lath well & Waters. 1 direct tlw 
this action be set down for trial by the plaintiff at the .Inn- 
sittings at Calgary, and that the same proceed to trial at sw. 
sittings, unless the same is delayed through the act or default - 
the owners or by consent of all parties or by order of a Ju«lg> 
If the caveator makes default in compliance with this ordm 
either of these respects, the owners may apply c.r parle for x. 
order for the removal of the caveat, which will be granted 'y 
me upon satisfactory proof of such default.

The costs of this application will be costs in the cans» 
the action is brought. If. through the default of the cti\. iMr 
the action is not brought or is dismissed for his default in prj 
feeding to trial with it in accordance with this direction, tl: 
costs of this application will he to the owners.

Orth r aceonlii' i’ i

LENNOX v. GOOLD, SIIAPLEY & MUIR CO. Ltd

Naskatchcican Nuprnnc Court. U < tuwrc, C.J. August 22, l'.'l J

Aug. 22.

1. Sai.k (8 II A—29)—Warranty—Salk of engine—Dikfeki m > '
TWEEN WARRAXTIK8 ON ORDER AND CONTRACT ENTERED INTO—AD 
SBNCK OF FRAVD.

Where a traction engine was sold upon the order of the 1-u.v 
upon the receipt thereof the seller shipped the engine and ' 
contained the warranties of the seller on its face and ih< -i • 
agent, without any knowledge on the part of his principal at the tin.- 
the order was made or when the engine was shipped, gave t! hii 
instead of a copy of the order, a somewhat similar document « 
had on its hack warranties which, as far as they went, were j
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tin- name a*. the ones in the oi de r uml the buyer was not told hx the 
agent 1 hut it wa« « copy of his order and no fraud was practiced 
ii|H>n him. and where it ap|iearvd that if the buyer had read it that 
lie could not have avoided learning that it was no copy of the order, 
lie was I round by his order and was not justified in considering the 
warranty in the instrument given him. the only express warrantv. 
and ignoring the s|ievial provisions in the warranta vlan**** in tie- 
order signed by him which were not contained in the other document.

J "All I 8 N—27)—W A KHANTIES EXPRESS A XII IM PLIED- < XI I o| | M.|\|
- Him Xi It <i| XI AKKANTlhb—R.S.S. 1909, <11. 147, SU. 111. sill- 

SEC. (1).
Where an order for the purchase of a traction engine «igned hy the 

Imyer upon the receipt of which the seller sent tin* engine. xvarranted 
that th«- engine would successfully <»|ierate a threshing nut lit of the 
-i/e and rapacity usually o|H*rated successfully hy an ordinary steam 
• ngine of $li«- «âme actual brake lior-«- poxx«-r and that tie- engine 
-:ioiiId develop a certain horse power and if it did not, the seller xxas, 
i*y a clause in tin* warranty part of the order to Is* notified and given 
lcasellable tiiii<* to get to the engine and t«*st it. and. if unable to 
make the engine develop such horse power, to take it hack and re­
place it with another or. in place of this, to refund any payments 
made on the condition that no further claim was to lie made against 
the seller, and where the order in one of its warranty clauses stated 
that if the purchaser failed to make the engine work satisfactorily 
through improper management, inefficient ofierators. or neglect to 
observe tin* directions of the manufacturers, tin* purchaser xvas to 
kis'p the engine and to pay all necessary ex|H*nst* incurred hy any man 
-••lit at his request to put the engine in condition for successful opera­
tions, a compliance hv both parties with the above provisions of the 
order should operate as a determination of all controversies respwt- 
ing the subject matter, and. then-fore, in an action hy the buyer for 
'•reaches of the xvarranties in the order -<*t out above and for tho 
breach of tlie implied xvarranty arising under par. 1 of see. Id. R.S.S. 
1JMH), ch. 147, providing that there shall lie an impliml condition in 
•ale of good* that if the particular pur|»o*e for which they arc re- 
ipnred is made knoxvn to the seller thus shewing that the buyer re­
lied on the seller'* judgment and if the goods are those which the 
seller sells in his business, in xvhich action it xvas found by the trial 
lodge that the only breach of warranty the evidence shewed under 

the Act aforesaid, or under the order of purchase, was that the engine 
did not furnish the horse-power stipulated ami in consequence did 
not successfully o|icrate a threshing outfit according to the first war­
ranty set forth above, no recovery can lie had by the buyer on claims 
for breach of warranty, or hy the seller on a counterclaim for the 
service* of the experts to make tin- engine work properly where the 
evidence did not aulliviently shexv that the buyer failed to make the 
engine do satisfactory work through improper management or in- 
efficient operators as alleged in the counterclaim.

1/7*™/ v. TatlcrsaU, L.R. 7 Ex. 7. 41 L.J. Ex. 4. at p. 5. 25 L.T. 031, 
20 W.R. 115: llinchdiffe v. Hu nr id:. 4P L..Î. Ex. 495, referred to.]

:: Estoppel i 8 III E—75)—Waive»—Seller of i xgixk hen in no expehth
TO REMEDY DEFECT 8—Itl'YER TO NOTIEY HELLER IX STIPULATED

X strict compliance with the provision in an order for the pur 
cluise of an engine, that if th<* machine failed to develop the horse­
power stipulated for in the order the seller should Is* immediately 
notified lher<*of bv the purchas<>r in a -perilled manner, is waived by 
tin* seller sending out exp<*rts to peiiK'dy the def<*vt ii|h>ii a notice to 
them front the purchaser not exactly in accordance with such pro-

Action on alleged breaches of warranties in an order for the 
purchase of a traction engine signed hy tin* plaint iff. upon the
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WAltltANTV. This order is -ul»je«-t to tin* follow ing warranty ami 
agreement : Tin* engine is warranted to la* well made and of good 
material and woikman»li p. That if properly operated it will develop 
the rated brake horse power miinvil in this order and is as oronnmieal 
in the eonstmiptioii of fuel a* any «imitai1 engine developing the same 
power under equal renditions.

That it will utievessfully operate a threshing out lit of a size and 
capacity usually operated sueeessfully by an ordinarx strain engine 
the nrttial brake horse power of which is the same.

That for traction work mi a traction engine) it will pull the same 
loud that can l*e successfully and continuously pulled by any other 
gasoline traction engine of the same brake horse power.

Should any part prove defective within twelve months from date 
uf shipment through inferior materials or workmanship the same 
«hall be furnished by the (btold, simplex \ Muir Co, Ltd. on board 
ilie cars at Winnipeg, or the nearest point where repair* are carried, 
I lie defective part to In* returned, prepaid to the I ioold. Simplex- & 
Muir Co. Ltd. at its nearest branch house for inspect ion, and if found 
defective the charge for the nexv part furnished will be remitted.

If the engine after being started fails to develop tin* horse power 
named in this contract, xx hen properly tested, the (ioold. Shupley X 
Muir Co. Ltd. shall he immediately notified by the purchaser by regis­
tered letter or telegram and given reasonable time to get to the engine 
and test it (the purchaser rendering necessary and friendly assistance) 
and if unable to make the engine develop the horse power named in 
this contract, the (ioold. Shapley «V Muir Co. Ltd. xx ill take back the 
engine, and within ten days thereafter replace it by another engine or 
the payments made will Is* refunded, and no further claim i* to be 
made on the company.

If the purchaser fails to make the engine do satisfactory xvork 
through improper management, iucllieient operators or neglect to 
observe the printed or xvritten directions of the nm tin fact tirvrs, then 
the purchaser is to keep the engine and also pay all necessary ex 
l«en*e incurred by any man sent at bis request to put tin* engine in 
condition for successful operation.

Continued possession of the engine for * \ days xvitlimit complaint 
to the (ioold. Simplex1 & Muir Co. Ltd. at its ofllee in Winnipeg shall 
lie suflicient evidence that this warranty is fulfilled.

This xvarranty does not cover batteries or any part xvhieli xve do 
nut manufacture. Tin* sale irf subject to strikes, accident* or delays 
after the engine is shipped.

I agree not to countermand this order and it is not binding if I am 
insolvent. I hereby acknowledge having a copy of the bargain made 
for the engine for xvhieli this order is given.

SASK.

XX 11 nu .n-, C.J.

As a matter of fact neither a copy of this order, nor of the 
bargain made for the engine, was delivered to the plaintiff, hut 
the other document wliieli I have mentioned and which 1 will 
call "A” was delivered to him at the time, or immediately after, 
No. 1 was signed by him. That was a much smaller document 
than No. 1 and different from it in several respects as far as its 
'•onteiits were concerned. It was written and printed on white

0
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paper and was addressed to the defendants at Brantford, '• 
tario. and requested the engine to he shipped as soon as th \ 
eould f.o.h. Brantford. It described the engine ordered as 
• ît>-45 h.p. gas or gasoline traction engine including certain 
parts and then went on to specify a number of parts (which h 
not material i the price to he paid was the same as in No. 1 . \ 
eept that the cash payment was to lie made and the notes de­
livered to the defendants as soon as the engine was started ami 
working, and the notes were to hear interest at 7 per cent.

The document originally contained the following clause:
When expert* an* required a charge uf $2t.fi0 per day and cxjhm - - 

will Ik* charged,

hut the words and figures “3.50 per day” were marked mr 
There was also a somewhat lengthy clause following this wl 
is not material and which it is not necessary to set out. On 
hack of this document was the following indorsement :—

WARRANTY. We guarantee the engine named in this order t- V 
made of flrst-claa* material and will develop the full horse power 
named in this order and is as economical in the consumption of in-! 
as any engine developing the same power under similar condition - 

All defective material will he replaced when presented for inspection 
at our factory within twelve months from shipment. This warranty 
does not cover batteries or any part which we do not manufa- tun- 

No belting is included in this order. I am tc pay extra for it : 
ordered.

Sales subject to strikes, accidents, or causes beyond our control.
fJooi.D, SiiAi't.FY A Muir Co., Limit* i>

This was all printed including th. une of defendant 
company.

This document as 1 have before stat. vas not signed by the 
plaintiff. No. 1 was the only order the ntiff ever gave for the
engine in question. It was not urged it there was any fraud 
in respect to this part of the transaction. As a matter of fact 
there was not any fraud, but the circumstances under which 
“A” was made out and delivered to the plaintiff seem to ver 
seriously embarrass the disposition of the ease. At the time the 
order No. 1 was made out and signed Ben re lmd only one copy 
of the form for the order and lie wrote No. 1 upon it. It was 
usual to give a copy of such order to the proposed buyer, and 
not having another form he filled in “A” which was a form 
used in the sale of stationary engines, and gave it to the plain­
tiff. The plaintiff swore that in so doing Ben re stated it was a 
copy of the order he had signed.

1 am fully satisfied that No. 1 was read over to the plaintiff 
before lie signed it: the evidence is conclusive on that point, and 
I also find Ben re did not tell him when lie gave him “ A " that it 
was a copy of No. 1: on tin* contrary he told him that In- had
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im more forms siieli as that on which Xo. 1 was written, and lie 
could not give him a duplicate of Xo. 1. And I also find that 
when he gave him “A” he told him that he gave it to him in 
order “to give him something that he would have a hold on the 
(mold. Simplex- & Muir ( o. as a guarantee.” or as Donald put it 
in Ins testimony, “to protect him with the warranty on the 
hack.” At the same time J find that the plaintiff at some time.
1 cannot say when, got impressed with the idea that the war­
ranty on the hack of “A" was a copy of the only express war­
ranty given hy the defendants. 1 do not see, however, how lie 
could justifiably haw come to that conclusion at the time “A** 
was delivered to him if he hud carefully read it. He had just 
signed exhibit Xo. 1. which as Indore stated was read to him. 
and I assume he must haw been aware of its contents. He 
knew that that document was the only order he gave to the dé­
tendants, and that it only therefore contained the bargain, ami 
lie also must have known that the warranty in Xo. 1 contained 
clauses not in the warranty indorsed on “A”.

It is worthy of mention in this connection that there is no 
evidence that the defendants hail any knowledge of “A” when 
they forwarded the engine in question. The only document 
ordering it or containing any terms upon which it was to be 
shipped and delivered that they were aware of was Xo. 1. lint 
when 1 come to examine the warranty contained in “A”, I find 
that in so far as it goes it is practically the same as that con­
tained in Xo. 1, that is Xo. 1 which goes further (especially as 
to its special provisions) contains a warranty practically the 
same as that contained in “.V*. I hold that the plaintiff was not 
justified in considering the last mentioned warranty the only 
express warranty and ignoring the special provisions in the 
warranty clauses in Xo. 1. I find the only breach of any war­
ranty, whether under the Act or under any express warranty, 
presented by the evidence xvas that the engine did not develop 
the horse power named in the order, and that it did not in con­
sequence successfully operate a threshing outfit of a size and ca­
pacity usually operated successfully by an ordinary steam en­
gine the actual brake horse power of which is the same. The 
engine did not work satisfactorily, and the evidence as to the 
cause of this was very conflicting. There were the usual wit­
nesses on the one side attributing it to the defective machine, 
and on the other side attributing it to hod or careless operating.

I do not consider it necessary to express my opinion as to 
what was the reason for the engine nut working satisfactorily, 
because assuming it to he due to a defect in the engine it would 
he a breach of warranty included in the order, and the parties 
haw hy a provision in Xo. 1 provided wlmt. is to be done in ease 
°f such a breach and have acted accordingly. The plaintiff

« <>. , Ltd.
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notified the defendants through their agent that the engim 
failed to develop the horse power agreed on. (It is true that this 
notice was not given to the company as provided by the order, 
hut the defendants waived strict compliance with that provision 
by sending out their experts to try and remedy the defect 
According to the plaintiff they failed to remedy such defect ami 
he took the engine hack and delivered it to the defendants' 
agent. The defendants accepted such delivery hack and sold it 
to another person. The plaintiff has never paid the price of 
the engine nor any part of it, nor has lie ever given any notes 
therefor, and the defendants have never requested him to do su.

I am of opinion that it was intended by the provisions of tin- 
contract with which 1 am now dealing that a compliance there­
with should operate as a determination of all controversies re­
specting the subject-matter. This is in accord with the express 
provision in one clause and with what was suggested by Bram- 
well, B., in //"/»/ v. Tattcrsall, Il L.J. Ex., at p. •"». and held 
the Court in Uinclicliffc v. Harwich, 40 L.J. Ex. 495.

1 may further state that 1 find the plaintiff requested the de­
fendants’ agent at the time he (the plaintiff) signed No. 1 to 
give a warranty that the engine would work a specific number 
of plows and that he refused to do so.

There will be judgment for the defendants on the plaintiff's 
claim with costs. The ground on which I have turned the afore­
going part of this judgment does not appear to have been juris- 
dietionally raised hv the statement of defence. I only discovered 
this after I had prepared such judgment. It was, however, dis­
tinctly raised by Mr. Jonah in his closing address and lie cited 
authorities in support of it. No objection was raised that it was 
not open to him to do so under the pleadings. Under the cir­
cumstances as counsel treated the matter so, I see no reason 
why I should not do so.

The defendants’ counterclaim for the services of the experts 
in going out to endeavour to make the engine work properl.v 
The evidence does not satisfy me that the plaintiff failed to make 
the engine do satisfactory work through improper management 
or inefficient operation as alleged in the counterclaim. There 
will, therefore, In- judgment for the plaintiff on the counterclaim, 
with costs, one judgment to Ik» set off against the other, and the 
party to whom the balance remains due after such set oft to have 
execution therefor.

Principal claim dismissal; 
counterclaim dismiss </.
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Re DINNICK v. McCALLUM.

Ontario IHrinionnl Court, Britton. Trel'.rl a ml Krtlff, ././. .hi nr -JO. Wlj.

1. Itl'IIJlIM-S <8 I A—flot — Statvtokv kkm i.atiox—Rkhiiikxtiai. street
—<‘orxi:b I/it—Mixicii'al Act (Oxr. ) sf:c. 541a, ah exactkii 
by 4 Eow. VII. (Oxt. l vu. 22. a bp. lfl.

A Imihliog is on u residential street «ml the residential street is 
in front of the building, within the meaning of *•<. .*i4l« of th«- 
('<ni*olidiited Muni<‘i|ial Art. 1A03. as enacted l»y the Municipal 
Amendment Act. 4 Edw. VII. (Ont. I eh. 22. see. ifl. when it is <>u 
a corner and one side faces upon tin- residential street, though the 
front of it face* upon another street.

2. Municipal voaruKATioxH (11IC3—134«)—IW law paoiiiiimxo an
tiox ok nvii.iuxos i cox vkhtaix residential streets—Validity
ok—4 Edw. VII. (Oxt.) ch. 22, hkc. lfl.

A municipal by-law prohibiting the erection of buildings ii|wui the 
lot* fronting or abutting on a residential street within a certain dis- 
tance from the street line is within the authority («inferred by see. 
541a of the Consolidated Municipal Act, IflO.'l. a~ enacted hv 4 Edw. 
\ 11 ii un | ( h. 82, sec 19

.1. Municipal cohporitionh (8 II t'3—(12)—Validity oi uv laws pakhkh
—RKAHOXAIII.KXKHK—41ROI MIS OK IXVAI.IDATIOX—WlTIlIX POWERS.

If a municipality have power to pass a certain by law. the question 
of its reasonableness is. generally speaking, one for tlie judgment and 

conscience of the council, and. except in extreme cases, the < <Mirt 
will not Imld by-laws passed by municipal InkIîcs «itbin the limits 
of their authority to !»• invalid for unreasonableness.

| A"MINI1 V. JoIihmoi . I I MOM J 2 Q.ll. tl|; still H V. Hnlinuki, f 1904] 1 
lx.lt. 015, referred to.]

4. Municipal corporations (8 II t'3—02)—Hy law rentrictixu hi hi*
IXOW OX NTRKKT—1 XRKAHOXAIII.LXKHH—OW'XKR NOT AIU.I TO MARK 
MONT PROKITABI.K I KK OK Ills lair—GOOD KAITII OK MVXKTPAI.ITY. 

The fact that a munivipal by-law may have the effect of preventing 
a resident of the municipality from making the most profitable u*e 
of his property i* not any ground for lnd<ling the hy laxv invalid for 
unreasonableness, so long as it is within the powers of the muiiiei- 
pality and honestly passed in the public interest.

Motion by W. L. Dinnick for a mandamus directed to the 
( orporation of the City of Toronto and the City Architect (Me* 
Callum) to issue a permit to the applicant for the erection of an 
apartment house on the north-cast corner of Avenue road and 
St. (’lair avenue, in the city of Toronto.

April 12, 1012. The motion was heard by Riddell, J., in 
Chambers.

It'. C. Chinholm, K.C., for the applicant.
//. Ho wilt, for the respondents.

April 15, 1012. Riddell, J.:—By the Act (1004) 1 Edw. VII. 
ch. 22, see. 10 (adding see. 541a to the Consolidated Municipal 
Act, 1003), it was provided that “the councils of cities . . .
are authorised ... to pass and enforce . . . by-laws 
... to regulate and limit the distance from the line of the
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street in front thereof at which buildings on residential streets 
may be built ; such distance may be varied upon different streets 
or in different parts of the same street.”

The Council of the City of Toronto, purporting to act under 
the powers given by this statute, in December, 1911, passed by-law 
No. 5891, containing the following provision: “No building shall 
hereafter be built or erected on the lots fronting or abutting on 
both sides of Avenue road from St. Clair avenue to Lonsdale 
road, within a distance of 40 feet from the east and west lines of 
the said road, and no person shall hereafter erect or build am 
uch building in contravention of this by-law.”

Avenue road is admittedly a “residential street,” within the 
meaning of the Act.

Mr. Dinnick, being the owner of the block of land at the 
north-east corner of St. Clair avenue and Avenue road, desired to 
build an apartment house at the corner, 00 feet on St. Clair 
avenue and 130 feet on Avenue road (see rough plan.)

HEATH ST HE ET

ST. CLAIR AVENUE
A ft.
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Drawing up all proper plans and specifications, he applied to the 0:iT- 
City Architect for a building permit, which was refused—solely D c
on the ground that the proposed building would be in violation 1012
of by-law 5891. -----

Upon motion for a mandamus, the city corporation did not ,<K I)'.NN 
insist upon any technical objection—and the real matters to be McCalli 
decided are the validity of the by-law and its application to

Riddell..
the present case.

It is admitted that the building “fronts” on St. Clair avenue.
The first and substantial contention of the applicant is that 

the legislation does not empower the city council to pass a by-law 
prohibiting the erection of a building within a certain distance of 
a residential street, unless the proposed building “fronts” on the 
street.

I do not agree with that contention: the power is given to 
limit the distance of buildings from the line of the street in front 
of the proposed buildings; the street is in front of the building, 
indeed, but that does not necessarily imply that the part of the 
building which is in common parlance called the front should face 
or look toward the street.

Any side or face of a building is a front, although the word is 
more commonly used to denote the entrance side: New English 
Diet., sub voc. “Front,” p. 503, col. 3. para. 0. “Hack-front,” 
“rear-front,” the “four fronts” of a house, arc all terms in common 
use—and there is no reason why a building should not “front” 
on two, three, or four streets—or that two, three, or four streets 
should not be “in front thereof”—all such streets would, 1 think, 
“confront” the building: New English Diet., “Front,” p. 5f>4, 
col. 1, para. 10 (a).

We must look at the object of the legislation. It must be 
plain that the whole object was to enable the city to make resi­
dential streets more attractive, etc., by preventing building out 
to the street line—it would make a farce of the legislation if persons 
were to he allowed to build with the gable ends of their houses 
toward the street and up to the line of the street, claiming that 
they did not front on the street, and, therefore, the street was not 
“in front thereof.” And it would be no less absurd to say that, 
if people could not build in that way in the middle of the block, 
they could at the corners. I am of the opinion that the power 
exists to prevent any buildings being placed within a distance 
(of course reasonable) of the line of a residential street.

Then it is said that this is in effect an expropriation of the 
applicant's land on St. Clair avenue; but this is an argument to 
be advanced to the Legislature and to the council.

The by-law is, perhaps, not very well drawn—it is not lots 
through which Avenue road runs, and which, therefore, are “on 
both sides of Avenue road,” which are meant, but lots on each 
side. Hut the language is quite intelligible, and can fairly be

■■■■■
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made to cover the lot of the ant. “East and west lines" 
must, of course, he read distrihutively. No objection can hi 
taken to the prohibition to “build on the lots fronting or abutting 
on . . . Avenue road,” where the legislation authorises :i

Re Din nick prohibition to build on any lot within the fixed distance of the line 
of the street.

»

McCallum.
1 should dismiss the motion, but that a decision of the ChiefIliddell, J.

Justice of the King's Bench has been brought to my attention 
City of Tomiilo v. Schultz* (1911), 19 O.W.R. 1013, which seems

•City of Toronto v. Sciivi.tz. 
Schultz v. City of Toronto.

The first-named action was begun on t ho 19th August, 1911, hv t In­
corporation of the City of Toronto, plaintiffs, against Robert II. Schultz, 
defendant. The plaintiffs’ claim was "for an injunction to restrain tl 
defendant from erecting a building at the north-west corner of Spadina ro.-n! 
and Bloor street, in the city of Toronto, within twenty-five feet from tlo­
west !in«* of Spadina road, in contravention of the provisions of by-la 
number 4535 of the City of Toronto.”

The second action was begun on the 1st September, 1911, by Robert 
II. Schultz, plaintiff, against the Corporation of the City of Toronto, d< 
fendants. The plaintiff's claim was "for a declaration that he is cut it h i 
to be granted a permit to erect a building on the north-west corner of Bloor 
street and Spadina road, ami for a mandatory injunction for the issue of 
such permit.”

By-law No. 4535, passed by the city council on the 8th May, 1905, w 
in part as follows: —

"Whereas by the Municipal Amendment Act, 190-1, the councils of eit i. 
and towns aro authorised ami empowered . . . to pass and enforce such 
by-laws as they deem expedient to regulate and limit the distance from the 
line of the street in front thereof on which buildings on residential street* 
may be built, and it is therein provided that such distance may be varied 
upon different streets or in different parts of the same street:

“And whereas the parts of the streets hereinafter referred to are re-, 
dent ial streets . . . :—

"Therefore, the Council of the Corporation of the City of Toronto 
enact as follows:—

"1. No building shall hereafter be built or erected on the lots fronting 
or abutting on each side of Spadina road, Walnicr road . . . between 
Bloor street ami Bernard avenue within a distance of 25 feet from the east 
and west lines of each of the said streets resjiectively . . . and no person 
shall hereafter erect or build any such building in contravention of t In -

The plaintiffs in both actions moved for interim injunctions in respect 
of ihe cl Uma made by ihem.

An assistant in t he otlice of the Architect for the City of Toronto slated 
on affidavit that he had charge of supervising the structural work for build­
ings. plans of which were submitted to the City Architect ; that on or about 
the 10!h July, 1911, Schultz left at the office of the City Architect plans !<>r 
an apartment house building on the vacant lot at the north-west comer if 
Bloor street and Spadina road, in the said city; that the plans shewed the 
location of the proposed building to be closer than 25 feet to tin* west limit 
of Spadina roau; that on the 13th July, 1911, notice in writing was sent t 
Schultz . . . and he was informed that the |>ermit for the building
could not be granted, by reason of the structure being shewn closer than 
25 feet to the west limit of Spadina road, and reference was made to eii> 
by-law No. 4535.

Schultz stated on affidavit that he was the owner of the lands at tin 
north-west corner of Bloor street and Spadina road, having a frontage on 
Bloor st reet of 82 fc< t <i inches by a depth of 100 feet to a lane; that lie pur­
chased the lands in the latter part of the year 1909, and did not know until 
some time thereafter of the restriction alleged to be imposed by the In-hw

0
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to be decided the other way. I am not at liberty to disregard 
the Ontario Judicature Act, H.S.O. 181)7, eh. 51, sec. 81 (2)f; 
but as, with the utmost respect, I "deem the decision previously 
given to be wrong and of sufficient importance to be considered 
in a higher Court,” 1 refer this case to a Divisional Court.

The motion was reheard by a Divisional Court composed 
of Britton, Tketzbl, and Kelly, JJ.

W. ('. Chisholm, K.C., for the In the first place,
the by-law is invalid on its face, because it does not in its terms 
comply with the enabling Act. The Act refers to buildings 
fronting on a street, whereas the by-law deals with lots fronting 
on a street: lie Kinghorn ami C/7// of Kingston ( bSliti), 2ti t'.C.H. 
130, at p. 134; lie Cede and Township of Ameliashurg 1188!11, 
17 O.H. 54; lie linn and Town of Listowel ( 18117), 28 O.H. 332. 
Kven if the by-law was validly drawn, it is not applicable to a ease 
like the present. This building is not on Avenue road, but on 
St. Clair avenue, which is the street "in front thereof," within 
the meaning of the Act, and there is no restriction on that thor­
oughfare: Connecticut Mutual Life Insurance Co. v. Jacobson 
(18!)!)), 75 Minn. 421), at p. 432: Murray’s New Knglish Diet., 
“Front.” The by-law, in any event, is unreasonable and dis-
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No. 4535; t lint the I amis were assessed and taxed for their full frontage on 
Rloor street; that t he lands are very valuable; that, he duly made an applica­
tion for a permit t.o erect an apartment house fronting on Rloor street upon 
his said lands, and filed plans and spvrilivni ions in accordance wit h the build­
ing by-laws and regulations of i he plaintiffs, but was refused a permit, on t In- 
ground only that his said building was shewn to be closer than ‘2Ô feet to 
the west limit of Spadina road; that, after giving the plaintiffs (the city 
corporation) reasonable notice and demanding that they should issue a 
jM-rmit, and not having within a reasonable time been granted the same, 
out being refused the same for the reason above given, he began preparations 
for the erection of the building.

Schultz also stated in his affidavit that a number of other buildings 
had been erected upon Npadina road, in contravention of by-law No. 4535, 
since the passing of that by-law.

In an affidavit, in reply, made by the Assistant City Architect, it was 
stated that prior to by-law No. .‘>400. passed on tin- 13th December. UtOO. 
amending the city’s building by-law No. 4Ht»|. the City Architect could not 
refuse (lermits for buildings, on the ground of their infringing other civic 
regulations, if the buildings complied with by-law No. 4Mil; but by-law 
No. 5100 gave the City Architect power so to refuse; and lie could find no 
case in which a permit had been issued, since the passing of by-law No. 5loo, 
for the erection of a house on Spud inn road south of Bernard avenue, and he 
believed that no permit had been issued since that date.

September 7. 1911. Roth motions came on for hearing before l'.\t.n>\- 
bridgk, C.J.K.B., in the Weekly Court at Toronto, and were, by consent, 
turned into motions for judgment in the res|H-ctive actions, 

o'. .1. Urauhart, for the Corporation of the City of Toronto.
<innj8on Smith, for Schultz.
I U-coxnitiixiE, C.J.. at the conclusion of the argument gave judgment 

in favour of Schultz, holding that the restriction in by-law No. 4535did not 
apply to the building which Schultz proposed to erect, fronting on Rloor

The action of the city corporation was dismissed with costs; and judg­
ment given in Schultz’s action for the relief claimed by him with costs.

+ See now 2 Geo. V. ch. 17, sec. 10, assented to on the 10th April, 1912.

___________
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criminatory in that its effect is to deprive many persons of tin 
unrestricted use of their property: Kruse v. Johnson, [189s| 
2 Q.B. 91.

II. L. Drayton, K.C., and II. Howitt, for the respondent 
The eases cited as to variance have no applicability here. In 
all of them, the variations were in excess of statutory power-, 
whereas here the council did not go the full length of the authority 
conferred by the Act. As to the applicability of the by-law as it 
stands, that depends on whether the building can Ik* said to be 
“on Avenue road.” Is Avenue road “in front thereof”? We 
submit that any side or face of a building is the front : Justices <>{ 
Bedfordshire v. Commissioners for Improvement of Bedford (18.VJ . 
7 Ex. 058, and at p. 665. St. Clair Avenue is to-day a residential 
street. And it would be a farcical state of affairs to think that 
the corner houses would be allowed to jut out, while the inter­
vening ones were set back. There can be no doubt as to tin- 
object of the Legislature, which was to get a wide street. When 
the Legislature used the words “residential streets,” the whole 
of a residential street was intended. The building in question 
is within the restriction imposed by the by-law. The by-law i- 
in no sense unreasonable or discriminatory.

Chisholm, in reply.

June 20,1912. Teetzel, J. : —A motion by W. L. Dinnick for a 
mandamus directed to the Corporation of the City of Toronto 
and the City Architect, to issue a permit to the applicant for tin 
erection of an apartment house on the corner of Avenue road ami 
St. Clair avenue, was heard before Mr. Justice Riddell, sitting in 
Chambers, and that learned Judge, being of opinion that, but for 
a decision of the learned Chief Justice of the King's Bench, in 
City of Toronto v. Schultz, 19 O.W.R. 1013, he should dismiss 
motion, referred the same to a Divisional Court, under sec. 81 of 
the Judicature Act.

By 4 Edw. VII. ch. 22, sec. 19, it was provided that “tin- 
councils of cities . . . are authorised ... to pass ami 
enforce . . . by-laws . . . to regulate and limit tin- 
distance from the line of the street in front thereof at which build­
ings on residential streets may be built; such distance may In- 
varied upon different streets or in different parts of the same 
street.”

Purporting to act under the authority conferred by tlii> 
statute, the city council, in December, 1911, passed a by-law. 
number 5891, containing the following provision: "No building 
shall hereafter be built or erected on the lots fronting or abutting 
on both sides of Avenue road from St. Clair avenue to Lonxlal* 
road, within a distance of 40 feet from the east and west lim-< "t 
the said road, and no person shall hereafter erect or build any <tirh 
building in contravention of this by-law.”

That A\ 
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perKonK of tin I That Avenue mini is a “residential street," within the meaning 
Johnson, [18<is| I of the Act, is not disputed.

Lonsdale road is its northern terminus; the section covered 
he respondent*. I hv the by-law was originally laid out at the unusual width of 125
bllitv here. In I foot; and a substantial portion of it has not yet been built upon,
itutory power*. I The applicant, being the owner of a block of land at the
of the authorii \ I north-east corner of St. Clair avenue and Avenue road, and de-
the by-law as it I siring to build an apartment house on the corner (it) feet on
n be said to be E St. Clair Avenue and 130 feet on Avenue road, the proposed
thereof”? \W I front facing St. Clair avenue, prepared all proper plans and

•ont: Justices»! I specifications, and applied to the City Architect for a building
Bedford (1852), I permit, which was refused, solely on the ground that the proposed

lay a residential I building would be in violation of by-law 5891.
rs to think that ■ The matter to be decided is as to the validity of the by-law,
while the inter- ■ and its application to the present case.
doubt as to the I The points urged against the by-law by Mr. Chisholm were:
e street. A\ lieu I (j) it does not in its terms comply with the enabling Act; (2)
•ets," the whole ■ evvn if its terms complied with the Act, it is not applicable to a
ling in question ■ case like the present; and (3) it is discriminatory in its operation,

The by-law is ■ an(j unreasonable.
Upon the first point, the language of the authority is, “to 

l regulate and limit the distance from the line of the street in front 
I thereof at which buildings on residential streets may be built,” 

, L. Dinnick for a ■ while the by-law only prohibits building “on the lots fronting 
City of Toronto ■ or abutting on . . . Avenue road . . . within a distance
applicant for the ■ ()f 40 f(,et from the east and west lines of said road;” so that,
Avenue road au-l I as pointed out by Mr. Chisholm, if a fronting or abutting lot hail 
tiddell, sitting in ■ a depth or width, measured from Avenue road, of less than 40 
lion that, but t"r ■ feet, a building erected on land adjoining such lot to the rear, 
King's Bench, in ■ although within 40 foot of the street line, would not be within 
lould dismis* ihe ■ the operation of the by-law, notwithstanding that such building 
under sec. SI of ■ might possibly be described as on Avenue road, within the mean- 

! ing of the Act.
willed that "the I There is nothing in the material to shew that, in any survey 

to pass and ■ of lots fronting or abutting on Avenue road, is there any lot in 
and limit the ■ reference to which such an incongruous result might follow; 

jf at which build- I but, even if such a result is possible, 1 do not think that the by-law 
distance may he ■ can be held to be invalid for that reason. The statute does not 
arts of the same I require that the distance limited by the by-law shall be uniform, 

I hut expressly provides that “such distance may be varied upon 
onferred by this ■ different streets or in different parts of the same street.”
passed a by-law, ■ Presumably, although perhaps not necessarily in every case,
,n; "No building ■ a building on a residential street must be built upon a lot “fronting 
mting or abutting I or abutting thereon,” so that, while it may be that the council, 
tenue to Lonsdah ■ in limiting the restriction to buildings “on lots fronting or abutting 
and west lines nf ■ on A venue road,” etc., instead of imposing the restriction generally 
or build am such ■ to all buildings to be erected on that street, may not have gone 

I the full length of the authority conferred by the Act, I think it
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has clearly kept within that authority; for, while the Act, no 
doubt, confers authority to impose the restriction in regard to all 
buildings to he erected on the street in question, it does not require 
the restriction to be imposed upon all buildings, and, as pointed 
out, express authority is given to vary the distances in different 
parts of the street.

Then, assuming the by-law to be valid, is it applicable to 
the building in question? The answer to this depends upon 
whether when erected the building can be properly described as 
being on Avenue road, within the meaning of the words of the 
Act, “buildings on residential streets.”

Mr. Chisholm argues that this building is on St. Clair avenue, 
and not on Avenue Road, and that that street, and not Avenue 
road, is “in front thereof,” within the meaning of the Act.

The word “on” used in this connection, in its ordinary and 
natural meaning, signifies “In the relation of . . . environing, 
or lying along or by:” Standard Dictionary, sub voc. “on,” p. 
1228, col. 3, para. 4; and also “In proximity to, close to, beside, 
near:” New English Dictionary, sub voc. “on,” p. 114, col. 2, 
para. 3.

Then as to the words “line of the street in front thereof,” 
as pointed out by my brother Riddell, citing the New English 
Dictionary: “Any side or face of a building is a front, although 
the word is more commonly used to denote the entrance side. 
. . . ‘Back-front,’ ‘rear-front,’ the ‘four fronts’ of a house, 
are all terms in common use—and there is no reason why a build­
ing should not ‘front’ on two, three, or four streets—or that two, 
three, or four streets should not be ‘in front thereof’—all such 
streets would, I think, ‘confront’ the building.”

The manifest object of the Legislature was to enable councils 
of cities and towns to make residential streets more attractive, 
etc., by preventing buildings being placed out to the street-line: 
and it would largely defeat such purpose if a by-law could only he 
made applicable to buildings to be erected on inside lots, and not 
to buildings on corner lots. When the Legislature used the words 
“residential street,” primd facie the whole of such street must 
have been intended, and not merely the portion in front of inside 
lots; so that, in the absence of any reservation in favour of owners 
of corner lots, the street from end to end and from limit to limit 
must be included.

While a building at the corner of two streets is numbered on 
the street upon which its main entrance fronts, and is in common 
parlance spoken of as “on that street,” it also lies along or borders 
on the other street, and in the relation of environing is also on 
that street, and such street would also be in front of that part of 
the building adjoining it.

Having, therefore, regard to what appears to me to be the 
natural meaning of the words “street in front thereof" and
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“buildings on residential streets,” and to the object of the Legis­
lature, I think the building in question, although the proposed 
entrance is from St. (’lair avenue, would, nevertheless, be a build­
ing on Avenue road; and would, therefore, be within the restric­
tion imposed by the by-law.

Then, is the by-law discriminatory in its operation, or is it 
so unreasonable that it should be declared invalid?

If it should transpire, which is very unlikely, that there arc 
any lots fronting or abutting on Avenue road, less than 40 feet 
in depth or width, the by-law as worded might not, as pointed out 
above, apply to a building erected on adjoining land; and in that 
case the by-law might have the effect of discriminating in favour 
of such building; yet, as the council is entitled to vary the distance 
in any part of the street, and has limited the application of the 
by-law to buildings on lots fronting or abutting on Avenue road, 
as 1 think it had the right to do, I do not think the by-law is open 
to attack on this ground.

There remains the question whether the by-law ought to be 
held invalid for unreasonableness, in that its effect upon the 
applicant and others is to deprive them of the unrestricted use 
of their property, and in that it is limited in its operation to 
buildings on lots fronting or abutting on the street in question, 
in respect of both which matters I have already expressed the view 
that the by-law is within the power conferred by the Act.

< liven the power to pass the by-law, the question of its reason­
ableness is, generally speaking, for the judgment and conscience 
of the council; and, except in extreme cases, it is well settled that 
the Court will not hold by-laws passed by municipal Isulies, 
within the ambit of their authority, to l>c invalid for unreason­
ableness. This proposition was not contested by Mr. Chisholm, 
and is supported by Kruse v. Johnson, (1898) 2 Q.B. 01, cited by 
him, and by Stiles v. (Jalinski, [1904] 1 K.H. 015, in which Lord 
Alvcrstonc, C.J., at p. 021, says: “On all practical matters, 
provided they come within the ambit of the powers of the local 
authority as to making by-laws, the discretion of the local author­
ity ought not, in my opinion, to be lightly interfered with, and only 
when it is quite clear that the by-law in question is in conflict 
with some legal principle. 1 agree with that which Lord Russell 
of Killowen, C.J., said in Kruse v. Johnson (supra), that by-laws 
ought to be supported if possible, and that the Court ought to 
be slow to condemn as invalid any by-law on the ground of sup­
posed unreasonableness.”

n-v also Lei/ton Urban District Council v. Chew, [1907] 2 
K.H. 283.

While this by-law may have the effect of depriving the appli­
cant of making the most profitable use possible of his property, 
that is not—assuming that the by-law is authorised and was
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honestly passed in the public interest—any ground for lioldii. 
it invalid for unreasonableness.

As stated by Wright, •!., in Simmons v. Mulling Mural l)islr, ' 
Council, [1897] 2 Q.B. 433, at p. 438: “I do not think that a 
by-law should be held unreasonable on the ground that in a 
particular case inconvenient consequences might result from ils 
enforcement; it is the public interest as a whole which has to he 
considered.” See also Slattery v. Naylor (1888), 13 App. Cas. I In. 
where it was held that a by-law made in pursuance of a Municipal 
Act, empowering councils to make by-laws for regulating tin in­
terment of the dead, is not ultra vires, by reason of its prohibiting 
interment altogether in a particular cemetery and thereby «li­
st roving the private property of the owners of burial plans 
therein.

Judgment will, therefore, be dismissing the application with 
costs.

Kelly, J.:—At the close of the argument, I was of opinion 
that the applicant was not entitled to succeed. Further con­
sideration has strengthened this conviction.

What the Legislature evidently had in view, when passing tin 
Act giving the councils of cities and towns the power which the 
Council of the City of Toronto purported to exercise in this 
instance, was the improving and beautifying of the localities or 
districts to which by-laws such as that now in question would 
be made to apply. This intention of the Legislature would not 
be fully effected if the restriction against building applied only 
to inside lots, and did not include as well the lots or lands at (In­
comers of the street.

The meaning to be given to the language of the Act and the 
by-law has been fully considered in the judgment of my brother 
Teetzel, with which I agree.

The lot or land of the applicant does not cease to abut on or 
front on Avenue road by the mere fact that the building intruded 
to be erected thereon is so designed as to have its entrance from 
another street, and that the entrance will be from such other 
street only.

Moreover, in regard to the distance from the line of the street 
at which buildings may be built, there is power given by th< 
Act to vary the distance in different parts of the same stro t no 
such variation was provided for by the by-law in this case. In tie* 
absence of some express provision to that effect, I do not think 
this property is excepted from the operation of the by-law.

It was contended during the argument that the by-law works 
seriously to the disadvantage of the applicant. That is no 
doubt, true; and the inclination would be to grant relief but for 
being prevented by the Act and the by-law. In many instances, 
legislation which, as is apparently the case here, is intended for
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the common benefit, or for the benefit of it considerable section 
of the public, operates as a disadvantage to one or other of the 
persons affected by it. That, however, does not of itself invalidate 
the legislation.

In my view, therefore, the application fails.

Britton, .1. (dissenting):—The Council of the City of Toronto 
is authorised by 4 Edw. VII. eh. 22, see. 11) (1004), to pass and 
enforce by-laws to regulate and limit tin* distance from the line 
of the street in front thereof at which buildings on residential 
streets may be built. Avenue road, as admitted, is a residential 
street. The power of the city in this particular matter is limited 
to passing a by-law to regulate and limit the distance from the 
line of Avenue road, in front of that road, at which buildings on 
Avenue road may be built.
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The city council did pass a by-law on the 4th December, 11)11, 
viz., by-law No. 5891, the first clause of which is as follows: "No 
building shall hereafter be built or erected on the lots fronting 
or abutting on both sides of Avenue road from St. Clair avenue 
to Lonsdale road, within a distance of 40 feet from the east and 
west lines of the said road, and no person shall hereafter erect 
or build any such building in contravention of this by-law.”

Assuming, for the sake of argument, that this by-law was not 
in excess of the jurisdiction of the city, by reason of its prohibiting 
the building on lots fronting or abutting on Avenue road, then an 
interpretation must be given to the words "building on residential 
streets,” that is, in this case, a building upon Avenue road. Is 
a building, 40 feet or less distant from the line of Avenue road, 
close to another street, and with the entrance to the building from 
that other street, and with no entrance to the building from 
Avenue road, a building upon Avenue road, within the meaning 
of the statute? I do not think so. Dinnick’s proposed building 
is to be a building upon St. CJair avenue.

It may or may not be at a distance of 40 feet from St. Clair 
avenue—that is not in question here. Should the building to be 
erected facing or fronting on St. Clair avenue have as a lawn or 
garden all the land between the west side of it and Avenue road, 
enclosed by fences, one fence running from the corner of St. Clair 
avenue and Avenue road northerly, to the northerly limit of 
Dinnick’s lot, could that be prevented by any by-law passed by 
the city by virtue of the estate cited? I think not—and that 
seems to me one way of testing the power of the city in the case 
under consideration.

I quite agree that, “if the by-law is reasonable, it ought to 
be supported, if possible, and that the Court ought to be slow to 
condemn as invalid any by-law on the ground of supposed un­
reasonableness.” My reason for holding as I do is, that I cannot 
take the words “buildings on residential streets” as having any
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from the street in question. Restricting the right of the owner l«. a 
certain use of his property is a quasi expropriation of part of that

---- property for the use of the city. It is of benefit to the city t
Re Disnick jarg(. The policy of the lew is to allow cities, at the expense of th.
McCallum. owners of property, to restrict and limit the rights of owners

Britton, J. but, when this is done, the restriction and limitation must be clearl \ 
within legislative authority. If the Legislature intended that tin- 
owner of a lot upon the corner of two residential streets cannot 
erect any building upon it, within the distance of a specified number 
of feet from the line of street, it should say so in clearer language 
than has been used in the Act relied upon by the city in this east.

In my opinion, the order for mandamus should go.

Application dismissed; Britton, J., dissenting.

ONT. EVERLY v. DUNKLEY.

hTgj.
1912

Ontario High Court. Trial before Kelly, ,/. July 10, 1012.
1. Hanks ( § IV A 1—40)—Deposits—Changing account to joim v

count—Sufficiency of notice to make change.
A written notice to a bank bv a depositor to so ‘‘arrange" the 

latter’s savings dc|*>sit account (then standing in her own naim 
in the name of the depositor's daughter that the latter can draw 
the money, is not sufficient authority to the bank to tran-tV:- tla- 
deposit to tin* joint account of the mother and daughter withdrawable 
by either with right of survivorship.

2. (lift (81—7)—Hank deposit in name of mother—Notice to bask
—Joint account—Absence of intention to make gift.

Where one who has a sum of money on deposit in the savings de­
partment of a bank, being ill in the hospital, signs a written mem­
orandum instructing the bank to arrange her money in her daughter"- 
name so that she can draw it, which she hands to her daughter 1 - 
take to the bank, saying, “If anything should happen to me in tin- 
hospital, take my money and my furniture and do the liest you out 
with it,” and requesting the daughter to pay her funeral v\|s-nst­
and the hank thereupon changes the heading of the account -o a- 
to make it appear ns a joint account in the name of the mother and 
daughter, ami the deposit book remains in the mother's possession 
until her death, and there is no evidence of any intention of the 
mother to do more than make an arrangement by which, for am 
vcnience, the daughter could draw the money, the daughter lia- ik» 
right to the money at her mother’s death, either by survivorship or 
otherwise,

[Payne v. Marshall. 18 O.R. 488. and Marshall v. Cruttrell. LII. 
20 Eq. 328. applied; Loice V. Carter. 1 Beav. 420; lie Ryan, i.’ <>.!!. 
224. and Relurent v. Roetter, 21 O.L.R. 112, distinguished : lli” \ 
Hill, 8 O.L.R. 710, specially referred to.]

Statement Action by the executor of Elizabeth Kenny, deceased, against 
Esther Dunkley and the Canadian Bank of Comment-, t" n- 
cover for the benefit of the estate of Elizabeth Kenny a sum of 
$542.17 in the hands of the defendants, or one of them, and to 
restrain the defendants from dealing with these moneys
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J. A. Walker, K.C., and .1/. Houston, for the plaintiff.
IV. 0. Iiichards, for the defendant Dunkley.
0. L. Lewis, K.C., for the defendant the Canadian Hank of 

Commerce.

Kelly, J. :—The plaintiff, who is the executor of the last will 
of Elizabeth Kenny, deceased, claims $."">42.17, and an injunction 
restraining the defendants from dealing in any manner with 
these moneys, which were on deposit with the defendants, the 
Canadian Hank of Commerce, at the time of Elizabeth Kenny’s 
death.

Testatrix Elizabeth Kenny made her will on the 16th Nov­
ember, 1011, and thereby appointed the plaintiff, one of her 
sons, as sole executor. She died in the city of Chatham on Feb­
ruary 27th, 1912, and probate of the will was granted on April 
4th, 1912, to the executor.

The assets, as claimed by the executor, consisted of some 
household furniture and the moneys so on deposit.

Defendant Esther Dunkley is the only daughter of the de­
ceased, and is a half-sister of the plaintiff.

Deceased by her will gave to the executor $300 to he used 
hv him for the benefit of another son, Charles Kenny, subject 
to certain directions as to the control thereof, and as to the con­
ditions on which payment was to be made to Charles. The house 
hold furniture was given to the executor in trust for the use and 
benefit of Charles, with the right to the executor to retain pos­
session of it until Charles should “alter his present mode of liv­
ing” and all the rest of the estate was given to the plaintiff.

Defendant Esther Dunkley claims to be the owner of the 
money under the circumstances hereinafter set forth, and al­
leges, in her defence, that her mother at the time of making the 
will was not of sound mind, memory or understanding, and that 
if she signed the will, her signature was obtained by undue in­
fluence on the part of the plaintiff and his wife and others acting 
with them.

At the trial the claim of undue influence was abandoned, 
and there is no evidence that any such existed.

The defences, therefore, relied upon by the defendant 
Esther Dunkley are: first, that the moneys in question 
were held by her mother, Elizabeth Kenny, in trust 
for her after her father’s death, under an alleged understanding 
between her father and mother in 1896; secondly, that the 
money in the bank was held by the mother and this defendant 
in joint account with a right of survivorship in the latter; and, 
thirdly, that the mother was mentally incapable of making the 
will.

Dealing with the last of these claims, I find that at the time 
of making the will the testatrix was of sound mind and fully

ONT.

If. C. J. 
1912
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capable of making a will and disposing of any assets which si 
had

The evidence shews that the testatrix had at times suffered 
from neuralgia, that on Novemlier 8th, 1911, she was taken ill 
in her rooms where she lived with her son Charles, and from 
that date until November l.'lth, her daughter stayed with her a 
considerable part of the day time, hut not at night. The daugli 
ter says that during that time her mother was in a condition in 
which she did not at times understand what was taking place 
around her, that she lmd delusions, she did not recognize her or 
other members of the family who called on her, and that she had 
a stroke of paralysis on or about November 8th.

On November 14th, Esther Dunklcy being ill was taken to 
the hospital, and for several weeks following November Lltli, 
she did not see her mother.

Elizabeth Lidd.v says she was in deceased’s room for a IVw 
minutes on November 15th, that the deceased was then sitting 
up hut did not know her or her daughter-in-law, the wife -.f 
the plaintiff, that on the following day, when she called, tlie 
deceased had difficulty in recognizing her and mistook her for 
tin- doctor. This witness on that day had come to borrow from 
the deceased $5 for the daughter, Esther Dunklcy, and she ad­
mits that deceased was capable of understanding the nature of 
her message, and, of her own accord and without assistance, 
took from a pocket-book, which she had under the mattress of 
her bed, the exact amount of money asked for, and gave it to 
her. Her evidence on this point does not bear out her general 
statements about the mental condition of the testatrix.

The plaintiff and his wife and his son and Charles Kenny 
all deny that on the day the will was made deceased 
the mental weakness which was claimed by Esther Dunklcy and 
Mrs. Liddy. Then there is the evidence of the doctor and others 
who were present when the will was made, some of whom rau 
be said to be disinterested witnesses.

I)r. Holmes, a practitioner of over forty years’ standing, 
who was deceased’s medical adviser, visited her daily for sev­
eral days beginning on November 9th, and saw her just before 
the making of the will, when he says she was in her “normal 
mental condition,” and capable of doing business. Referring 
to the statements made to the effect that deceased suffered from 
paralysis, he adds that she never was paralysed, and that lie 
never believed her brain was affected.

Henry Dagncau, a friend of deceased, for whom she sent 
some days previously to consult about making her will, and who 
was present at the time the will was made, and Mr. Clark-. the 
solicitor called in by Dagneau, say positively that she was in 
a lit and proper condition to make the will. It is shewn, too,

6361
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and others that, with- 
the instructions from

by the evidence of Dagneau and Clarke 
out suggestion from any one, she gave 
which the will was drawn.

On the whole evidence, therefore, I am clearly of opinion 
that the deceased at the time of making her will was in a lit 
mental condition and perfectly competent to do what she did.

The defendant Esther Dunkley, to establish her claim that 
the moneys in question were held by her mother ill trust for her, 
after her it’s death, alleges that in 181)11 a purchase of some 
property was made by Esther Dunkley \s father, Lewis Kenny, 
and that the deed thereof was made to bis wife, Elizabeth 
Kenny, on the understanding that the daughter, Esther Dunk­
ley, would have it after her death. The father died about 
eleven years ago ; and Elizabeth Kenny in 11)01) sold the prop­
erty ; and the daughter asserts that $800 out of the proceeds 
of the sale was deposited in the Canadian Hank of Commerce 
in the account now in and that the moneys sued for
are part of that $800.

To support her contention, she produced a will made by 
her mother, in January, 1899, when she was suffering from an 
attack of typhoid fever, by which she purported to devise to her 
husband, Lewis Kenny, and this daughter, the lands acquired 
by her in 189(1, to hold to them jointly during the lifetime of 
the husband and at his death to the daughter, her heirs and 
assigns.

To corroborate this, John II. Harries, one of the witnesses to 
that will, was called, and swore that, at the time of the making 
of the will, he heard Mrs. Kenny say she wanted Mrs. Dunkley 
to have the place; that that was the understanding between her 
and her husband.

Mrs. Liddy says she was in the adjoining room when the 
will was being made, and that she heard Mr. ami Mrs. Kenny 
say the property would go to the daughter after their death.

The evidence of Charles Kenny, on the other hand, is, that, 
at the time the prior will was made, his mother was so ill as 
not to lie able to recognise him, and that a few months before 
her death she informed him that she did not know of the will 
until two weeks after she had been returned from the hospital 
after her recovery from the fever.

There is some doubt, too, about the ownership of the money 
with which the purchase of the property was made in 1896; and 
1 am unable to say on the evidence that it is clear that it be­
longed to Lewis Kenny, and not to his wife.

I am not prepared to accept the evidence of the trust as suffi­
cient to it. I believe that the defendant Esther Dunk-
lev’s account of the terms of the alleged understanding that the 
property was to lie hers on the death of both her parents, was 
suggested to her largely by reading the prior will.
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ONT. The evidence of Karnes and Mrs. Liddy is consistent with
j C. j. the terms of the will, and does not go further than to shew tin- 
1012 intention of the testatrix at that time to make her daughter
---- her devisee subject to the benefits given to the husband.

1 Mrs. Liddy’s evidence throughout was weakened by an evid
n xKLKY. ,.nf bias in favour of Esther Dunkley, and must be accepteil 
Kelly, j. with some hesitation.

Though Esther Dunkley alleges that there was the umlrn 
standing at the time of the purchase of the property that sh. 
would be entitled to it after the death of her parents, and that 
she knew of the understanding at that time, her subsequent 
conduct in no way indicated that she believed or relied upon 
such understanding.

When the property was sold about three years ago, she was 
present, and saw and heard her mother make a statutory <l< 
elaration the terms of which might well indicate a denial of 
any trust in favour of the daughter, and it does not appear that 
either then or at any other time in her mother’s lifetime she as­
serted any right to the property, or made the question of tin- 
alleged trust a subject of conversation either with her mother or 
with any other person. Moreover, when there was talk of a 
new will being made, in November, 1911, the daughter shewed 
considerable concern, and she says she warned Dagneau against 
drawing a new will.

Considering that all that the mother owned or professed to 
own at that time, outside of the furniture, which was of little 
value, was the money in question, which the daughter now claims 
was held in trust for her, one cannot well understand this con­
cern or her anxiety that a new will should not be made, if she 
really believed the property was held in trust for her.

Dagneau a evidence is that a short time before the will was 
made, in November, 1911, he met Esther Dunkley on the street, 
and she informed him that either she or her mother could draw 
the money which was then in the bank, and she asked him if 
he thought it would be safe to leave it there or should she draw 
it out ; and in answer to his inquiry as to who owned the money, 
she replied: “Of course, it is mother’s.” She does not deny 
this, but says she does not remember making the statement.

Dagneau also says that when the testatrix first discussed with 
him the making of the will of November, a few days before it 
was made, Mrs. Dunkley wanted her mother to leave some of tin* 
money in the bank to her, but that the mother refused. Mrs. 
Dunkley denies this, however.

As between these two, it is to be considered that Dagneau is 
a disinterested witness and gave his evidence straightforwardly 
and candidly, while the evidence of Mrs. Dunkley is self-serving
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I)o not these circumstances indicate that Mrs. Dunkley did 
not believe in the existence of the trust she now sets up, and 
that she considered the money as belonging to her mother?”

It would, to my mind, be most dangerous to allow a trust 
to Ik* established on evidence such as has been put forward in 
this instance.

The further claim of the defendant Esther Dunkley, that 
she is entitled to the money in the bank by way of survivorship, 
is based on the happenings in August, 1911. There was then on 
deposit the sum of $574.71 in the savings department of the Can­
adian Hank of Commerce at Chatham, in the name of Elizabeth 
Kenny, the account being numltered K. 68. Elizabeth Kenny 
was then in St. Joseph’s Hospital, Chatham, suffering from 
bronchitis, and on that day she signed a memorandum in the 
following words: ‘‘Arrange my money in Esther Dunkley s 
name so she can draw it. Elizabeth Kenny. Chatham. August 
18th. 1911.”

Esther Dunkley says this memorandum was drawn by her at 
her mother s dictation, and was signed by her mother, who re­
quested her to take it to the bank and have it arranged so that 
either could draw it. On the same day she took it to tin- bank; 
and, on its being presented to the accountant of the hank, he 
changed the heading of the deposit account so as to read as 
follows: ‘‘Made joint a/c, August 18th, 1911. Elizabeth Kenny 
& Esther Dunkley or either;” after which she returned to her 
mother and told her that either of them could draw it, ami 
that the mother was satisfied. The deposit book remained 
in possession of the deceased until the time of her death.

Between the 18th August and the death of Elizabeth Kenny, 
three withdrawals were made from the account : one on the 26th 
August, for $5, by Esther Dunkley; another on the 20th Sept­
ember, for $ô ; and a third on the 24th October, for $35; these 
two being by Elizabeth Kenny.

Esther Dunkley further says that, at the time the memor­
andum was drawn, the mother said to her: ‘‘If anything should 
happen to me in the hospital, take my money and my furni­
ture and do the best you can with it;” and that the mother 
requested her to pay her funeral expenses.

During Mis. Kenny’s last illness, the wife of the plaintiff 
went to the bank and asked the manager if any one could draw 
the money in the event of Mrs. Kenny’s death: but the man­
ager says that the question was a hypothetical one, ami he 
replied something to the effect that executors only could draw 
the money. He also says that, at that time, he had no personal 
knowledge of the account.

On the 9th March, less than two weeks after the death of 
the testatrix, the defendant Esther Dunkley went to the bank
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and drew from the account the full balance then stand iiu 
namely, $'>42.17, and deposited it in the same bank, in a privai.- 
account in her own name, which she had had there for son;" 
months previously. Before this was done, there had been talk of 
trouble being caused over the ownership of the money, and this 
had come to the knowledge of the manager of the bank before 
the money was paid over to Mrs. Duukley.

Subsequent to the 9th March, and prior to the service of the 
injunction order, Mrs. Dunkley drew from her account two 
sums, one of $99 and the other of $245, out of which she says 
she has paid $88, for her mother’s funeral expenses, and 
$37.25, the accounts of two doctors who attended her mother. 
Even if the money is found to be hers, she makes no claim for 
repayment of these sums.

Are these facts sufficient to entitle Esther Dunkley to tie- 
moneys on her mother’s death ? If the claim is to rest on what 
was said to her by her mother at the time the change was being 
made in the bank account, i.c., that, if anything should happen 
to the mother while in the hospital, Esther was to take the 
money and furniture and do the best she could with it. she 
cannot succeed, for this would simply amount to an ineffectual 
attempt at making a testamentary disposition : Hill v. Hill 
i 1904 , 8 O.L R 710.

On the other hand, did the signing of the memorandum 
authorising a change in the bank account so that the daughter 
could draw on it, give the daughter any right to or ownership in 
the moneys, either during the mother’s lifetime or at her death .’

I cannot find in the evidence any expression of intention on 
the part of the mother so to benefit the daughter, or that the 
mother intended anything more than to make an arrangement 
by which, for convenience sake, the daughter could draw the 
money, the mother at the time being unwell and unable to go 
to the bank.

In Payne v. Marshall (1889), 18 O.R. 488 (cited for the 
defendants), the defendant had in her possession a large sum 
of money which her husband had given her, and she went with 
him to the bank to deposit it; and on a question arising as to 
the power of withdrawing it in case of the wife’s illness, the 
money, at the suggestion of the banker, was deposited in both 
their names, subject to withdrawal by either; and it so remained 
un interfered with up to the time of the husband’s death. It 
was held that there was a good gift inter vivos to the wife The 
effect of the decision in that case was that the moneys which 
were the wife's did not, merely by being deposited in the two 
names, cease to be the property of the wife. Mr. Justice Mae 
Mahon, in delivering the judgment of the Divisional Court. - I 
(at p. 493)
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There is no doiilit tin- huwlmml could have withdrawn the money 
and have <h-|Misited it to hi* own credit; but unless the wife after the 
gift to tier made a re-gift or re- transfer of the money to him. his re­
moval of the money from its place of deposit would not deprive the 
wife of her right to that money and to follow it if it had been de­
posited to hi* own credit. The money being put in the husband's 
name a* well a* the wife's was not intended in any way to eliange 
the right* of the wife in the ownership of the sum deposited, hut 
wa* merely deposited in that way for the *uke of convenience so tliât 
it could In* drawn upon in the event of the wife's illness.

The present ease is not one where the money la-canm the 
property of the mother and daughter jointly; it was the 
mother’s; and, though the memorandum authorised its being 
placed in the daughter's name so that she could draw it, it 
remained the property of the mother, the daughter's powers 
or rights being limited to the power to draw.

In Marshall v. ('rutwell, L.R. 20 Eq. 828, a in fail­
ing health told his hanker to change his hank account from his 
own name into the name of himself and his wife, and authorized 
the hanker to honour the cheques of either himself or his wife; 
from that time until the husband's death, all cheques on the ac­
count were drawn by the wife at the direction of the husband, 
the proceeds being applied by her to household purposes and 
small sums for her own use; and all sums afterwards paid in 
by the husband were carried to the credit of the account in the 
joint name.

Sir George Jessel, M.R., in delivering judgment, held that 
the change in the lmnk account was a mere arrangement for 
convenience, that it was not intended as a provision for the wife, 
and that on the husband's death she was not entitled to it.

Lair v. Carier (1839), 1 Beav. 42fi; He I!nan (1900), 32 
O R 224, and Schwrnt v. Itoetter, 21 O.L.R. 112, all cited hy 
the defendants, an* distinguishable from the present case in 
that there was in them an intention on the part of the depositor 
that the survivor should become entitled to the money.

In Low v. Carter, 1 Beav. 420, a husband directed a stock­
broker to the purchase of certain stock in the joint names 
of himself and his wife for the purpose, as lie stated to the 
stockbroker, of making a provision for his wife; there was also 
evidence that the testator the day before his death said that the 
property in the hank being in the joint names, he considered it 
belonged to his wife solely at his decease, and therefore, he had 
no occasion to leave it to her hy his will. By his will he lie- 
queathed to his wife a life interest "in all his property that he 
was in possession of.” It was there held that the stock «lid not 
pass. In that ease there was a elear on the part of
tin- husband, that on his death the stock shouhl In-long to his 
wife.

Dl'NKLKY

4

39
6

7010

7

2333



Dominion Law Reports. (5 D.L.R.862

ONT.

H C.J 
1912

In lie Jinan, .12 O.R. 224, the husband made the deposit - x 
presslv in the name of himself and his wife jointly to he drawn 
by either or in the event of the death of either to be drawn In 
the survivor; and there was evidence, too, that the money whi h 
went into that account was owned partly by the husband an i 
partly by the wife.

In Sell went v. Rocttcr, 21 O.L.R. 112, the depositor tram 
ferred money to the joint credit of himself and his daughter t . 
be drawn by either of them. The learned trial Judge then. 
however, found upon the evidence that the father intended tli.r 
the money should he at the call of either of them, and that if 
any were left at his death the daughter was to have it.

No such intention is to he found, however, in the present 
case. If anything further were necessary to shew that Esther 
Dunkley did not become entitled to these moneys on her mother's 
death, it is found in her admission to Dagneau above referred 
to. that the money was her mother’s.

Prior to her mother’s death she does not appear to haw eon 
sidered herself in any way interested in the money. On the 
evidence of Dagneau and from the evident concern which she 
shewed about the making of the will, it is difficult to understand 
how she could have believed that she was entitled to it.

I, therefore, find that there was no intention on the part of 
the mother to make the daughter the owner or part owner of the 
money, or to give it to her by survivorship; the money continued 
to belong to the mother, and on her death it became part of her 
estate.

Then as to the claim against the hank. The memorandum 
signed by Mrs. Kenny clearly stated that the object of making 
the change in the bank account was “so that she (the daughter 
could draw it,” and nothing more. The authority of the bank 
was limited to doing what this memorandum directed ; and, 
in so far as the bank or its officers or clerks went beyond what 
was directed, they exceeded the authority given. The hank 
took upon itself too much when it altered the bank account 
as it did.

It is a question in my mind whether the daughter \\ »uld 
have made any claim to the moneys if the words “joint ac­
count” had not been used in altering the account. The use of 
these words may well have suggested ownership by sun vor- 
ship to the daughter or some person representing her.

The bank, too, had notice, before any of the money was 
drawn out, that there was trouble contemplated over the owner­
ship of it; but it disregarded the warning and allow i the 
money to he transferred into the name of the daughter, and a 
considerable portion of it to be afterwards drawn by her
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I think, in the circumstances, tin* bank, as well ns its co- 
defendant, is liable to the plaintiff for the amount of the de­
posit (less, however, the sums which Esther Dunkley has paid 
as the funeral expenses and doctors’ bills of the deceased) with 
interest from the commencement of tin* action. The defendants 
are restrained from dealing with these moneys otherwise than 
to pay them to the plaintiff. Judgment will go accordingly with 
costs.

Judgment for plaintiff.

UNITED STATES v. WEBBER

(Decision No. 1.)

Halifax CountU Court, \ova Seat in. IIin Honour IV. //. Wallace. County
Judge, Sitting as an Extradition Commissioner. July, 1012.

1. Extradition (§ 1—4)—Intern xtioxai.—Strict compliance with tkcii-
XICAI ITIKS OF CRIMINAL VIMKEDVItE—4 loOD FAITH OF APPLICANT.

Where two countries have enacted criminal legislation to prevent 
a certain crime, in respect of which extradition proceedings arc in 
stituted in manifest g<*id faith hv one of such countries too much 
regard should not lie paid by the other country in such proceedings to 
the ordinary technicalities of criminal procedure; and extradition may 
lie ordered notwithstanding a discrepancy between the date of the al­
leged otTence in tlie information and the date proved by the evidence.

2. Bankruptcy (§ VI—31 ) -Foreion iiankiu pt—Fkavdueext conceal-
Ml.NT OF ASSETS I'NITHI STATES I \W—CONCEALMENT PRECEDING
BANKRUPTCY PROCEEIll NO.

The essence of the offence of fraudulent concealment of assets by a 
bankrupt under the law of the Vnited States is the continuance of the 
concealment after adjudication of bankruptcy and the appointment of 
a trustee, whose title relates back to the date of the adjudication, and 
extradition will not Is* refused merely on the ground that the act of 
concealment is alleged to have taken place before the date of the 
adjudication.

3. Evidence ( $ XII L—905)—Sin it it ni v of proof to justify issuance
OF A WARRANT OF COMMITTAL FOR EXTRADITION.

The evidence to warrant a committal for extradition need not ho 
such as to justify a conviction at the trial. A prim i facie case only 
need lie made.

4. Extradition ($ I—4)—Bankruptcy offence -Fraudulent conceal­
ment of property—Continuing ofi i m e.

The offence of fraudulent concealment of property by a bankrupt 
committed in the United Stales of America and for which extradition 
in iy lie had from Canada is a continuing offence which may lie begun 
In-fore the date of the bankruptcy adjudication and continued to com­
pletion thereafter.

Harry and Copel Webber were charged at Halifax before 
Ills Honour Judge W. B. Wallace with offences against the 
bankruptcy laws of the United States, the former for that he 
did on the 12th day of December, A.D. 1911. conceal assets from 
his trustee in bankruptcy, the latter with aiding and abetting
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in said offence. It appeared from the depositions and oral evi­
dence adduced that the fraudulent acts of secretion and removal 
of goods were committed in October and November, 1011. the 
bankruptcy proceedings instituted December 12th and the 
trustee elected March 19th, 1912.

At the close of the ease for the United States Government,
Mellish, K.C., moved for the dismissal of the complaint on the 

ground that on December 12th, the date charged in the informa­
tion no trustee had been elected or was in existence and const;- 
quently no crime had been committed as charged.

IV. J. O’Hcarn, contra, contended that the commissioner was 
not bound by the date of the information or complaint before 
him, but could commit for any extraditable offence disclosed hy 
the evidence citing Seager’s Magistrates’ Manual. 1st ed., p. 
205, sec. Is a) Extradition Act; Garbutt No. 1 . 21 
179; United States \. Harsha \.. , 11 Can. Cr «
and lie Gaynor and Green (No. 11) (1905), 10 Can. Cr. Cas. 
154, 160.

Judge Wallace, County Court Judge, ruled that he was not 
bound by the date in the information but could commit for any 
extraditable offence disclosed by the evidence.

If. Mellish, K.C., and ,/. It. Kenny, for the fugitives In 
order to warrant commitment for surrender, facts must disclose 
offence under law of demanding country. Evidence here slo ws 
“concealment” done in October and November. This In-fore 
trustee was appointed. Impossible to commit offence until 
trustee appointed. See Cohen v. United States, 157 Federal Re­
porter, 651, and Radin v. United States, 189 Federal Report it 
568. They also tendered depositions for the defence.

IV.,/. O'llearn, for the United States Government :—Tim evi­
dence shews the commission of an offence against 29(h) l nited 
Steles Bankruptcy Act. The essence of the offence is the failure 
to come forward when the trustee is elected and disc lus, the 
goods misapplied or the proceeds. Concealment can commence 
before bankruptcy. See Cohen v. United States, 157 l*Vderal 
Reporter, at p. 651. The evidence here shews a prima facie 
case. That is all that is necessary. Any doubt as to tin facts 
must be resolved in favour of surrender. See Ex part• Fein- 
berg, 4 Can. Cr. Cas. 270, at 275. Depositions for the d> Mice 
are not admissible as evidence except in the cases mentioned in 
sec. 15 of the Extradition Act. Sec In re Garbutt < Xu. 21 
Ont. R. 465.

Wallace, Extradition Judge:—The charge against tlm de­
fendant Harry Webber is that on or about the twelfth day of 
December, 1911, being then a bankrupt in Lawrence, Massachu-
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setts, he did fraudulently conceal from his trustee in bankruptcy NS. 
certain goods and money ln-longing to his estate in bankruptcy.

Counsel for the accused contends that there is no evidence 1912 
to sustain this charge and that, therefore, the accused should be x’stted 
discharged. It appears that the adjudication of bankruptcy states 
did not take place until February, 1912, and that the trustee in r. 
bankruptcy was not appointed until March, 1912. It is, there- 
fore, urged that the accused could not conceal goods in Decern- — 
lier from a trustee who was not appointed until the following J,,d*r w«iur». 
March. I consider the information defective, so far as the date 
of the commission of the alleged offence is concerned, as, in 
order to commit the offence there must be an existing trustee.
But, where Canada and the United States have enacted criminal 
legislation to prevent a person from defrauding his creditors, 
by fraudulently concealing any of his property, and where, as 
in this case, the extradition proceedings are manifestly instituted 
in good faith by the demanding country, too much regard should 
not he paid to the ordinary technicalities of criminal proceed­
ings. If the evidence in this case tends to prove the offence as 
having been committed at a later period than the date alleged 
in the information I am not justified in dismissing the case be­
cause of the defect in the information.

Dealing then, with the law and facts, it appeal's that under 
Vnited States law the fraudulent concealment which is a vio­
lation of the statute is a continuing offence, and may be begun 
before bankruptcy ami continue to completion after adjudica­
tion of bankruptcy. Naturally a bankrupt who intended to 
commit the fraudulent act would usually make some prepara­
tions to that end some time In-fore tin- adjudication of bank­
ruptcy. A bankrupt who misapplies goods of the estate before 
the actual adjudication of bankruptcy and fails to come for­
ward subsequently to disclose and turn over such goods or their 
proceeds to the trustee in bankruptcy, and whose conduct tends 
to shew that he is hiding the property or its proceeds from the 
trustee thereby commits acts which might sustain a charge of 
fraudulent concealment within the meaning of section 29(5) of 
the Vnited States statute. Although a person cannot actually 
commit this offence until he has been adjudged a bankrupt he 
may previously contemplate and prepare for the commission of 
the offence and his acts during that earlier period are admissible 
in evidence. The essence of the offence is the continuance of 
the concealment after adjudication of bankruptcy and after the 
appointment of the trustee, whose title relates back to the date 
of the bankruptcy adjudication.

Applying the law to the facts in this case I find that there 
i* evidence of a secreting of property before bankruptcy and a 
subsequent failure to turn over such property or its proceeds 

55—5 D.L.R.
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lifter adjudication of bankruptcy and after the trustee was 
appointed, and such evidence tends to sustain a charge of fraud­
ulent concealment within the meaning of section 29(6) of the 
United States bankruptcy law. The requirements of the extra­
dition law having been in other respects fulfilled, and there 
being sufficient evidence to justify a committal of the accused, a 
warrant for his committal will he issued.

Certain depositions were tendered by counsel on behalf of 
accused to ex acts of the accused when carrying on busi­
ness in Lawrence, Massachusetts. I refuse to receive these de­
positions as 1 am not trying the guilt or innocence of the accused, 
but am merely considering whether the evidence given by da- 
prosecution is sufficient to justify his committal for trial.

In the case against Copel Webber (alias Charles Webber . 
the charge is that the accused did aid and abet Ilarry Webber, 
a bankrupt, in fraudulently concealing from Harry Webber's 
trustee in bankruptcy certain property belonging to Harry 
Webber's estate in bankruptcy. If this charge were established 
by evidence the defendant, under Canadian, as well as United 
Suites law, would be guilty, as a principal. The evidence, how­
ever, in this case is much weaker than in the case against Harry 
Webber, and in the trial of a case of this kind exclusively on 
such evidence the accused would be entitled to be discharged. 
He is not shewn to have been a partner of Ilarry Webber, or to 
have participated in any way in the profits of the business, and 
some of his acts which, under other circumstances, might tend 
to shew guilty knowledge are consistent with the acts of an 
ordinary employee carrying out the instructions of an em­
ployer, and not necessarily having any knowledge of any crimi­
nal purpose on the part of the employer. Hut I am not t<» try 
the case, and I find that the depositions of Miss Frances Lynns, 
when combined with the other facts in the case constitutes suffi­
cient evidence to justify the committal of the accused for trial.

Committal for extradition.

UNITED STATES v. WEBBER.
(Decision No. 2.)

Nova Scotia Supreme Court, Ritchie, in Chambers. August 9, 1012.

1. Evidence (g VIIII—032)—Expert’s opinion on foreign law con­
struction OK FOREIGN STATUTE.
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A question a* to the law of a foreign jurisdiction ii one of fact and 
not of law, ami the Court should therefore accept the opinion of an 
expert in the foreign law in preference to its own upon the con-trin-- 
tion of a statute of the foreign jurisdiction.

, Habeas corpus ( g 10—12r)—Review of extradition commitment— 
Function of judge—Reasonable grounds for suspicion.

The function of a judge upon the return of a writ of habeas corpus 
in the case of one who lias been committed for extradition is not to
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sit in appeal from the Extradition Commissioner, hut simply to decide 
whether he had jurisdiction to order the committal, and evidence offer­
ing reasonable grounds of suspicion against the accused will In- suffici­
ent for a refusal of his discharge.

The prisoners were committed for surrender to the United 
States Government on charges against bankruptcy laws, the 
former on a warrant aceusing him of having between the 1st 
day of October, A.D. 1911. and the 31st day of March, A.D. 1912, 
while a bankrupt, concealed property from his trustee in bank­
ruptcy, the latter on a warrant charging him with aiding and 
abetting in said crime. Drysdale, J., issued a writ of habeas 
corpus and the prisoners were produced before Ritchie, J., in 
Chambers and the above warrants returned, the evidence being 
brought before the Judge by certiorari.

II. Mcllish, K.C., and J. II. Kenny, for the applicants :— 
There is no sufficient evidence of criminality against the accused. 
The evidence shews that the suspicious conduct of accused took 
place in October and November, A.D. 1911. The trustee was 
not elected until March, 1912. Demanding Government must shew 
prisoners had goods or money in March, 1912, at time trustee 
was elected. “Concealment” while possibly begun before bank­
ruptcy must continue after. No evidence of continuation here. 
See (Joken v. United Stales, 157 Fed. Rep. 651 ; also Kudin v. 
United States, 189 Fed. Rep. 568 ; also Ite Adams, 171 Fed. 
Rep. 599. If prima facie case not made out. habeas corpus, 
Judge will discharge. See United States v. Jlarsha No. 1, 10 
Can. Cr. Cas. 433. Facts here in both cases do not shew offence 
under American statute.

W. J. O’Hearn, for the United States Government:—The 
only question on this application is, was there any evidence be­
fore the Commissioner.* The question of its sufficiency cannot be 
considered. See li. v. Maurer, 10 Q.B.D. 513; Ex parte 
tt . 29 h TA S. 11 ; In rt Arlan, No. 2, 11896 1 <t> tv 509; 
Ex parte Sibetli, 51 W.R. 191 : Ex parti Seitz, No. 1. 3 Can. Cr. 
Cik. 56, and United States v. Browne, No. 2. 11 Can. Cr. Cas. 
174

Whether the facts constitute an offence under the American 
statute is a question of foreign law, and as such is a question of 
fact for the Commissioner. The Commissioner has accepted the 
evidence of Mr. Garland the legal expert and found on it. There 
being evidence to support his finding it will not be disturbed in 
habeas corpus. See Kc Collins, No. 3. 10 Can. Cr. Cas. 90; 
Phipson on Evidence, p. 359; Ex parte Iluefuet, 29 L.T.N.S. 41; 
Ex parte Biot, 15 Cox C.C. 213. Relationship is a fact for the 
jury. See K. v. Chappie and Bolinybrokc, 17 Cox C.C., p. 455.

•The derision of His Honour \V. A. Wallace, County Judge, sitting ns 
an extradition commissioner is reported: United States v. Webber, Decision 
No. 1. j D E.lt. 863.
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Ritchie, J. :—The offence with which the accused persons are 
charged is a violation of the United States bankruptcy law.

The statutory enactment in question is as follows :—
A person shall he punished by imprisonment for a period not to 

exceed two years upon conviction of the offence of having knowingly 
and fraudulently concealed while a bankrupt, or after his discharge 
from liiit trustee, any of the property belonging to his estate in 
bankruptcy.

If I had to decide on the true construction of this statute, 
I would have very picat difficulty in holding that the offence 
could be committed before the accused was put into bankruptcy 
and before the appointment of the trustee. My opinion is 
against the construction, but the statute is passed in a foreign 
jurisdiction and an expert from that jurisdiction has testified 
that the offence may arise before the bankruptcy arises and be­
fore the trustee is appointed. I think that the question of what 
the law is in a foreign jurisdiction is a question of fact and not 
a question of law for me, therefore I feel bound to accept the 
evidence of the legal expert from the United States.

The only remaining question which I have to decide is not 
whether there is sufficient evidence to convict these men. but is 
there any evidence against them proper to be submitted to a jury. 
I have no doubt there is such evidence against Harry Webber; 
the case against Copel Webber is much weaker, but I cannot say 
there is no evidence offering reasonable grounds of suspicion 
I think there is some slight evidence of this character. I am not 
sitting as an appeal Judge from Judge Wallace, the learned 
Extradition Commissioner; my function as I understand it is 
to decide whether or not he had jurisdiction to make the order. 
After a careful consideration of the evidence, I am of opinion 
that there was jurisdiction to make the order, and therefore 
refuse the application for discharge.

Discharge refusal.

O'TOOLE v. FERGUSON.

y ora Scotia Supreme Court. Sir Charles Toienshcnd, C.J., and Meaijhrr and 
Rutm il. ■/■/. Jan uani 19, 1912.

1. Contracts (8111 B—200)—Defences—Right of contractor to si;r it
AS DEFENCE I’ROIIIIIITIOX AGAINST SUB-LETTING—RlGllT OF SUB­
CONTRACTOR.

It is no defence to an notion by n sub-contractor, again-t the *-on- 
trnctor on a bill of exchange and two promissory notvs given by the 
contractor for work done by the sub-contractor in connect inn with 
a portion of the contract, that the original contract with tin- Cmwn 
entered into by the contractor, contained a stipulation "that tin* parties 
of the first part shall not in any way dispose of, sub-let, or m M any 
portion of the work unbodied in this contract."
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Plaintiff's claim against defendant was first as acceptor of 
a bill of exchange for ♦HO, drawn by plaintiff upon defendant, 
payable 30 days after date at the Royal Bank of Canada, Hali­
fax, where the same was duly presented for payment and dis­
honoured. Second and third, as maker of two promissory notes 
for $350 and $500 respectively, payable to the order of plain­
tiff at the Royal Bank of Canada, Dartmouth, where the same 
were presented for payment and dishonoured.

The defence pleaded was as follows:—
1. As to the first, second and third paragraphs of the statement of 

claim, the defendant says that the consideration for each of the said 
notes was and is illegal and contrary to public policy, and the said 
notes were made and given under these facts and circumstances:—On 
the 17th day of October, A.D. 1010, the defendant entered into a 
contract under seal with His Majesty King George V. represented 
therein by the Honourable Louis Philli|ie Brodeur, Minister of 
Marine and Fisheries of the Dominion of Canada, to erect a new steel 
deck house on the C.G.S. “Minto,” ami also to fit up on board the 
said steamer, a teak deck house, taken from the C.G.S. “Stanley,” 
the whole work to lie completed within twenty-four days from the 
date of the said contract. It was a term of the said contract known 
to the plaintiir or alternatively, if not so known to the plaintiff, 
that the defendant should not in any way dispose of, sub-let or re-let 
any portion of the work embraced in the said contract. The plaintiir 
made a sub contract with the defendant to do a portion of the 
work embraced in the said contract and the plaintiir did the said 
work which was embraced in the subcontract and which work was 
the consideration for the making by the defendant, of the promissory 
notes sued on herein and by reason of the said contract the said sub­
contract was and is illegal, and is contrary to public policy, and the 
plaintiir is thereby precluded from recovering for work done under 
the same, or on the said notes, or at all.

2. As to the 4th paragraph of the statement of claim, the defend­
ant says:—

(а) That he repeats the facts and circumstances set out in para­
graph 1 of this defence, which allege that tlie consideration for the 
said notes is illegal and says that by reason thereof the plaintilT is 
precluded from recovering in this action for the said work.

(б) That the price for said work and labour is exorbitant and ex-

(c) The materials were not provided, or any of them.
(d) Section 6 of the Sales of Goods Act has not been complied with.

There was a counterclaim for rent and for breach of the sub­
contract by failure to complete the same in time.

On motion before Drysdale, J., in Chambers, on notice, to 
I set aside the defence pleaded and to enter judgment for plain-
I tiff on the ground that said defence was false, frivolous and

vexatious, and disclosed no answer to the statement of claim, 
affidavits were read which in the opinion of the learned Judge
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supported plaintiff’s contention, and judgment was given as 
follows:—

Drysdalk, J. : I am of opinion paragraph one of the <1 
fence is bad in law and discloses no defence to this action.

Paragraph 2 in so far as it repeats paragraph 1, is also bad, 
and as to sub-paragraph “/>” and “c,” 1 think they must under 
the affidavits read, be set aside as false and vexatious pleas.

Holding this opinion the plaintiff is in my view entitled in 
enter judgment on the statement of claim for the amount sie d 
upon.

The counterclaim will go over for trial.
From this judgment defendant appealed.
The appeal was dismissed with costs.
./. J. rouer, K.C., in support of appeal. The case should 

have been allowed to go to trial without striking out tin* d< 
f< nee An. Pr. 1912 . pp. 398 to 101. Jud. Act, 0. 25, i 
3, 4: Hubbiu k v. Wilkinson, 11899] 1 t^.It. 80; Jacobs v. Itoo 
Dislilhnj Co., 8.» L.T.R. 202.

Defendant had no power to sub let the contract. It wa> a 
contract with the Crown with an express stipulation that it .v.is 
not to Ik- sub let. It was therefore against public policy to > d> 
let, or to get someone else to perform the contract : Iliad,for 
Preston, 8 Term It. 89; Card v. Hope, 2 11. & C. 601.

II. Mcllish, K.C., contra. The defence is bad on the far. ,.f 
it. It would be against public policy if defendant could not 
sub-let part of his contract.

Power, K.C., replied.
The judgment of the Court was delivered by

Sut Charles Townsmen», (who dismissed the appeal, 
holding that the breach of the clause in the contract made 
between the Crown and defendant, against sub letting am |mr 
tion of the contract, did not invalidate the contract made In- 
tween plaintiff and defendant or preclude the plaintiff from 
recovering upon it, such clause being merely inserted for th** 
purpose of enabling the Crown to cancel the contract with 
defendant in the event of violation of its terms, or to iviiiv 
payment for the work done under it.

Appeal dismissed with <
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KINSMAN v. KINSMAN.

Ontario High Court. Trial before Riddell. ,/. April 3, 1912.

1. Cancellation ok instki mi nts (| I—fl)—Psomihsokv not»—Skina- 
turk—Scheme impracticable and visionary—Absence or any

Where » #ignntur«- to a proniHsnry note, antedated ami ovenluv at 
the time of signing, ha# been obtained from a person unaccustomed to 
lnhtine*# affairs by a representation that the giving of the note is 
part of a scheme to obtain by legal proceedings a *um of money for a 
company in which the maker is a shareholder, and. though there was 
no intention on the part of the payee to defraud, the scheme ami pro­
ceedings were in fact visional> and impracticable, and the maker re­
ceived no Iienefit from the giving of the mite, the Court max order 
the payee in whose hands it remains to deliver it up for cancellation.

- Contracts (|VC3—402)—Rescission ok contract— Misrepresenta­
tion—Absence or fraud—Executed or executory contract.

An executed contract induced by misrepresentation cannot In- set 
aside unless the misrepresentation In- fraudulent, but this rule does 
not extend to executory contracts.

f \nqrl v. Jan. flblll 1 K.H. fitiO; Abreif v. I ietrnia I'rintinu ('#>.. 2 
!>.!..It. -Mis. O W N. SUN; Rees, Rire, x Smith. I..I! 1 H I.. ti4 ;
\ilnin \. Vi irbiiniiioi. 13 Apn. Cas. 30S, ami Aiiijuh x Clifford, [ 1891] 

2 Ch. 449. specially referred to.)
:: Evidence f f IT K 7—1*6)—Hurion or proviso fraudulent intent.

Fraudulent intent must lie proveil in an action for deceit.
\Smith V. Chadwick\ 9 A.C. 1.17, at p. 19D; /I. #•»•</ x Reel:. Il A.C. 

337. and Tackry v. Meltain, [19121 A.C. 1 H#|, followed. |

Two actions arising out of tlu» same transactions in regard 
to a sale of company-shares, an agreement to repurchase, and 
promissory notes signed, in the circumstances set out below. 
There were also counterclaims in Ixith actions.

S. F. Washington, K.C., for the plaintiff in the first action.
IV. .1/. McVU mont, for the defendants in the first action and 

the plaintitTs in the second action.
•s'. F. Washington, K.(\, and A. IV<ir, for the defendants in 

tin second action.

RlDDEl-L, «1. :—K. K. Kinsman had a business in Hamilton 
which he turned into a joint stock company. A relative of his, 
a dentist in Sarnia, Homer Kinsman, was asked hv If. K. Kins­
man to take some stock in the company. Iloincr Kinsman had 
no money, hut his wife, Maria Kinsman, had. U. K. Kinsman 
ami his wife, Emily Kinsman, went to Sarnia and endeavoured 
to induce Maria Kinsman to take stock. She offered, instead, 
to lend money on a mortgage upon property in Hamilton owned 
hy Kiuily Kinsman. Finally, Kmily Kinsman agreed that, if 
Muria Kinsman would take stock in the company, she and her 
husband would take it from her at any time she wished and re­
pay her her money. Maria Kinsman did take iu all $3,500 stoek.

ONT.

H. C. J. 
1912
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While the company was a going concern, Maria Kinsman de­
manded her money, first for $1,000 stock. II. E. Kinsman sent 
her a note for $1,000, saying that his wife was too ill to sign it 
This was not satisfactory, and the whole amount was demandoil. 
The Hamilton Kinsmans had difficulty in raising the money, and 
did not pay. The company failed.

It came to the knowledge of Homer Kinsman that R. lv 
Kinsman had paid the hank on his own debt some $13,000 of the 
company’s money, which with interest would amount to about 
$18,000 at the time of the transactions in question in these 
actions, lie thought it would be a good scheme for the company 
to sue the bank to recover this $18,000, and also to buy in the 
assets of the company for the benefit of the shareholders. He 
thought that, if his wife had security for her $3,500, she would 
help him financially in the purchase of these assets, lb* was 
afraid, too, that some creditor would attach the property of 
Emily Kinsman. He had read some law-book, and became filled 
with the idea of a lis pendens—he was his own lawyer, with the 
proverbial result.

He came to Hamilton full of his scheme, and went to the 
house of Emily Kinsman. There meeting R. E. Kinsman, her 
husband, he asked to see Emily Kinsman, but refused to discuss 
matters with the husband at all. At length being admitted to 
her room, he launched out into a statement that he had a scheme 
whereby $18,000 could be realised for the shareholders, and 
asked Emily Kinsman to sign a note for $2,500 for the stork, 
and also to put her name on the note for $1,000 which her hus­
band had already given. 1 have no doubt whatever that what 
he said led her to understand that the giving of the notes was 
part of the scheme to realise the $18,000. He had the new note 
dated back so as to be due before the day upon which it was 
signed, explaining that this was to enable him to register a lis 
pendons on her property and to get in ahead of other creditors.
I do not think that Homer Kinsman had any intention to de­
fraud Emily Kinsman or any one else; but I think he. in a mud­
dled sort of way, did not distinguish between his two projects 
and objects—one to get smirity for his wife’s debt from Emily 
Kinsman and the other to recover back money from the hank 
for the benefit of all concerned. I do not think, even at the 
trial, he had these two matters disentangled in his own mind.

By similar representations, he procured the signature of K 
Palmer Kinsman, son of R. E. and Emily Kinsman, to the new 
note. Having secured the signatures of mother and son, he went 
away. Shortly after, these signatures were repudiated.

In all the transactions (from the conduct and demeanour of 
the witnesses) the evidence of Homer Kinsman and his wife, 
Maria Kinsman, is to be fully believed—the recollection of E. 
Palmer Kinsman is not to be relied upon.
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Maria Kinsman livings action upon the note for $2,500 
against Emily Kinsman and her son. They counterclaim for 
cancellation of the notes. Emily Kinsman and her son also 
bring action against Homer Kinsman and his wife for cancel­
lation of the notes; Maria Kinsman counterclaims for the face 
value of the stock, which she contends (and, as I find, rightly 
contends) Emily Kinsman agreed to pay her for.

Both actions were tried before me at Hamilton.
In the view I take of the case, the notes must be cancelled, 

except so far ns the signature of It. K. Kinsman to the $1,000 
note is concerned.

There was, indeed, no fraud on the part of Homer Kinsman, 
nor was there any threat of criminal prosecution, nor anything 
in the way of wilful misrepresentation such as is stated in .the 
pleading; hut there is no doubt, 1 think, that he represented the 
taking of the notes as an integral part of the scheme for securing 
$18,000 for the shareholders.

Of course, fraud—fraudulent intent—must be proved in an 
action for deceit: Derry v. Peek l-"'1 . 14 App 
Smith v. Chadwick, 9 App. Gas. 157, 190, a principle which has 
been reiterated by the Judicial Committee in Tacknj v. Mcliain,
11912] A.C. 18(i. And an executed contract induced by mis­
representation cannot be set aside unless the misrepresentation 
be fraudulent: Angel v. Jay, [1911] 1 K.B. 666, and eases 
cited; Ainu y v. Victoria Printing Co. (1912), 2 D.L.R. 208, 3 
O.W.N. 868. But the rule does not extend to executory con­
tracts: Reese River Co. v. Smith (1809), L.R. 4 ILL. 04; Angus 
v. Clifford, |1891] 2 Ch. 449; Adam v. Ncwbtgging (1888), 13 
App. Gas. 308.

E. Palmer Kinsman, is consequently relieved from liability; 
but Emily Kinsman should pay the amounts for which Maria 
K iusinan connterclaims.

There will he no costs to any party.
Judgment accordingly.

ONT.

H.C.J.
1912

Kinsman

Kinsman

Riddell. J.
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MEMORANDUM DECISIONS.
Memoranda of less important Cases disposed of in superior und appellate Courts 

without written opinions or upon short memorandum decisions and of 
selected Cases decided by local or district Judges,

Masters and lleferees.

MOLSONS BANK v. HOWARD.

County Court County of Grey, Witltlifield, Co. ('.■!. February 12, 1012.

Bills and notes (§ I A—2)—What are—Document in unit­
ing—Conditional sale of implement -Absence of absolute and 
unconditional promise.]—The plaintiff sues upon a note in the 
words following:—
“$25.00. Toronto Junction, March 23, 1910.

“On or before the first day of March, 1911, for value re­
ceived, 1 promise to pay to the Wilkinson Plough Co. Limited, 
or order, at their office in Toronto, the sum of twenty-five dol­
lars, with interest at ten per cent, per annum after maturity 
till paid. 1 further agree to furnish security satisfactory to 
you at any time, if required. If 1 fail to furnish such security 
when demanded, or if 1 make any default in payment, or should 
1 dispose of my landed or personal property, you may then 
declare the whole price due and payable, and you may retake 
possession of the implement without process of law, and sell it 
to pay the unpaid balance of the price, whether due or not. 
Subject to the aforesaid provisions, 1 am to have possession and 
use of the implement at my own risk, but the title thereto is 
not to pass to me until full payment of the price, or any obliga­
tion given therefor. These conditions and agreements are to 
continue in full force until the full payment of the price is 
made.”

It is admitted that the defendant is the maker of the note ; 
that the plaintiffs became the holders thereof before maturity, 
for value, in good faith ami without notice of any defect in 
title ; that the defendant paid the note to the Wilkinson Plough 
Company, without any notice that the note had been assigned 
to the plaintiffs; and that the money was never paid to the 
plaintiffs. Upon these facts, if the document is a negotiable 
promissory note, the plaintiffs are entitled to judgment ; if it 
is not a negotiable promissory note, the plaintiffs cannot recover.

The plaintiffs contend that the document is a negotiable 
promissory note, and that the case is not governed by the de­
cision in Dominion Hank v. Wiggins, 21 A.IL (Ont.) 275.

ONT.

If. C. J.

Decisions.
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In Dominion Bank v. Wiggins, 21 A.H. (Ont.) 275, the Cour 
held that the following words. “The title and right to the posses 
sion of the property for which this note is given shall remain in 
Ilaggart Bros. Manufacturing Co. until this note is paid,” added 
to the note there sued on, had the effect of rendering the docn 
ment unnegotiahle as a promissory note. The Court points out 
that, although the consideration for the note is tin* sale of the pro 
perty, the maker has neither the title nor the right of possession 
thereto until the note is paid; and. unless the payee was in a 
position to deliver the possession of and title to the machin- 
sold when the note matured, the purchaser was not compellable 
to pay, “and the payment to be made is therefore not an abso­
lute unconditional payment at all events, such as is required to 
constitute a good promissory note.”

In the present case, by the terms of the note, the defendant 
has the possession of the implement, and it is argued that, la- 
having the possession and the right of possession, the title would 
pass to him automatically upon payment of the note, and that 
the hardship to which the maker is exposed in the Wiggins cas 
could not happen here. Undoubtedly the Court laid consider 
able stress upon the fact that the defendant in the Wiggins 
case did not get either the title or possession, and that much 
of the reasoning proceeds upon that basis; and, if the abseiie- 
of both title and right of possession was the determining factor, 
that is decisive as far as this ease is concerned. I am, however, 
of the opinion that the right to possession of the machine lor 
which the note was given remaining in the vendors, was not 
necessary to the decision in Dominion Haul: v. Wiggins, 21 A 1». 
(Ont.) 275.

It is to be noted that, although the defendant in this case 
was “to have possession and use of the implement,” such pos­
session was not an absolute one, but might be revoked upon his 
failing to furnish security or on a sale of his property. In this 
respect the note is very like that in Third Motional Itanl, \ 
Armstrong, 25 Minn. 530, where the title to the implement for 
which the note was given remained in the vendors, and they 
had “the right to take possession of said property wherever it 
may be found, at any time they may deem themselves insecure, 
even before the maturity of this note.” The judgment was 
on an appeal from the trial Judge; and, because it disposes, very 
briefly, of the questions raised in the plaintiffs’ argument, will 
stand quoting in full :—

‘It appears upon the face of the instrument that the defen­
dant’s obligation to the Williams Mower and Reaper Company, 
the assignor of the plaintiff, was upon the sole condition and 
consideration that the reaper therein mentioned as belonging 
to the company, the possession of which was conditionally de­
livered to him, should, by a proper transfer of title from the 
company, become his absolute property, whenever and as soon
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as the said obligation was fulfilled in accordance with the terms 
of the contract. It is also expressly provided that the title and 
ownership of the reaper should remain in the company until 
full payment of the so-calh*d note and interest, and that the de­
livery of the property at the time was subject to this comlition, 
and to the right of the company to retake possession at any time 
it might deem itself insecure. Defendant's promise, therefore, 
was not an absolute and unconditional one to be k«»pt in any 
event; for it depended upon the contingency of an observance 
by the company of the sole condition on which it rested, that 
an absolute transfer of the property with good title would be 
made whenever the promise was performed. The promise of 
payment and the implied obligation to transfer the title were 
mutual ; and, as each was the sole consideration for the other, 
and both were to be performed at the same time, they were con­
current conditions of the same agreement, in the nature of mut­
ual conditions precedent, so that inability or refusal to perform 
one would excus«* performance as to the other : Benjamin on 
Sale, pp. 451, 580. If, prior to any default on the part of the 
defendant, the company had retaken possession of the property 
and disposed of it, so that, upon the maturity of the defendant’s 
obligation, an observance of the condition on its part had become 
impossible, there can be no doubt that, under such circumstances, 
no action could have been maintained against him upon his pro­
mise. An obligation of this character is altogether too uncertain 
to serve the purpose of commercial paper as the representative 
of money in busin«*ss transactions. It carries into the hands 
of every holder notice of the exist«*nce of a condition that may 
result in defeating any recovery upon it, and, therefore, cannot 
have afTorde«l to it the privileges attaching to that kind of 
paper. ’ ’

This judgment is quote<l and approved of by Ilagarty, 
O.J.O., in Sawyer v. Dnat/lc, 18 A H. (Ont.), at p. 224. and by 
Maelennan. J.A., in Dominion Ranh v. lV/f/r/iax, 21 A H. (Out.), 
at p. 278, and appears to me to be conclusive in tin- defendant’s 
favour.

The action will be dismissed with costs. .1. O. Dromgole. for 
tin- plaintiffs. T. II. I lyre, for the defendant.

ONT.

H. C.J.
1912

Decisions.

CITY OF REGINA v. SHARLEY.

Police Magistrate's Court. Rrgiua, Saak., Mr. Trout, P.M. August 22, 1012.
SASK.

P. M. C.
Health (§ III A—W—Regulation to protect—Municipal by- 

law firing pcrcentagt of lutter fat in millr ultra vires—-Dominion 
Adulteration Act.]—On the Kith day of August. 1912, J. W. 
Shnrley was ltefore me charged on the oath of tin* Medical Health 
Officer for the city of Regina, in the Province of Saskatchewan,
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that on the 19th day of July, 1912, at the city of Regina aforesaid, 
he did have in his possession, care, custody or control, milk which 
contained less than the required standard of butter fat, to wit : 
per cent., the said standard being 3. 5 per cent., contrary to sec. 
2d of by-law 411 of the city of Regina. The sanitary inspector 
stated in his evidence that the accused was a licensed dairyman 
and that lie had taken milk from his cans that the Babcock tester 
shewed to contain less than 3.5 per cent, butter fat.

Mr. Embury, for the defence, raised two points : First, that 
the printed copy of the license put in shewed that the 1 icons* 
only extended from the 1st day of January, 1911, to the .'list 
December, 1911 ; secondly, that the by-law was ultra vires, the 
legislation governing the quality of milk being the Dominion 
Adulteration Act. which did not give power to any municipality 
to make such a by-law as that under which these proceedings 
were taken.

1 adjourned the hearing until the 22nd day of August, 1912. 
to examine the objections. On the said date I do rule on tin- 
points as follows:—

First : as regards the copy of the license. The wrong date is 
so obviously a printer’s error that, extending the principle of 
the old maxim I'also orthographia non vitiat cartam, and seeing 
that evidence was given that the accused is a licensed dairyman. 
I have no hesitation in overruling the objection.

Secondly : the section of the by-law under which the summons 
was issued is as follows :—

No person or corporation licensed under this by-law shall keep. >-• !. 
offer for sale, convey or deliver, or have in his or its possession, 
charge or control any milk in tin- city if such milk contains more than 
88 per cent, of watery fluids or less than 12 per cent, of total sol -l< 
or less than 3.5 per cent, of butter fat.
I cannot understand where the city council obtained author­

ity to make such a by-law. There is no such power under pro­
vincial legislation neither in the City Act nor in the Public 
Health Act. This is n accidental as doubtless the provincial 
Legislature recognised that such authority would he ultra vin*.

The quality of milk is not a local question. Milk is consumed 
over the whole of the Dominion of Canada and the regulations 
respecting its quality arc provided by Dominion legislation. 
That legislation is precise and it directs the procedure which is 
quite different from the procedure taken in this case. In the 
first place the Adulteration Act provides for the distribution 
of the samples taken and it also enacts that the analysis shall lie 
made, not by the inspector, but by an analyst. There are oih.-r 
provisions, not one of which was obeyed in the present instance 
This legislation, 1 repeat, is in the Dominion Adulteration Act 
and under that Act alone proceedings can be taken. I have 
therefore to declare that the section of the by-law under which
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these proceedings were taken is ultra vires, the field being cov­
ered by Federal legislation, namely, the Dominion Adulteration 
Act.

I am aware that it has been decided that when the question of 
ultra vires is raised if the by-law is enacted in good faith it 
should not he set aside unless it is proved to be so unreasonable, 
unfair and oppressive as to be a plain abuse of the powers con­
ferred upon a municipal council. The present case is not within 
such rulings. Anyone who reads over the Dominion statute will 
see that it would be unreasonable, unfair and oppressive to con­
fer such a power upon a municipality, as in that case every 
municipality might have a different standard for the quality of 
milk. Whereas under the Dominion statute the standard is fixed 
by the Governor-General in Council.

In declaring this section of the by-law ultra vins I am sup­
ported by the great ease of The l(inn x • Hassell, 5 Privy Council 
Cases 77 ; Hex v. Garvin, 7 W.L.R. 783; Heyina v. Stona, 23 O.K. 
4<i: Hex v. Ferris, 15 W.L.R. 331, and other cases.

There is no occasion, therefore, for the accused to he put on 
his defence, and I do dismiss the case.

II. J. Foil;, for the city.
,/. F. L. Embury, for the defence.

QUEBEC BANK v. SOVEREIGN BANK OF CANADA.
(Decision No. 1.)

Ontario High Court. Trial before Britton../. September 11, 1912.

Guaranty (§ I—6)—Debt of insolvent company—Duration 
of liability — Hank Aet — Securities — Payment for timber.] — 
Action for recovery by the plaintiffs from the defendants 
of the price (agreed on, as alleged) of 3,934 cords of spruce 
at per cord, delivered by the plaintiffs to the Imperial 
Paper Mills of Canada Limited, during the months of July, Aug­
ust. and September, 1907. Britton, J., in a writtei opinion, 
made a full statement of the circumstances in which the agree­
ment was arrived at and of the other facts and circumstances 
of the case, and set out the correspondence between the 
parties. The defences pleaded were: (1) that the agreement re­
lied on by the plaintiffs was merely a guarantee of the defend­
ants that they would pay a debt to be incurred hv the receivers 
ami managers of the Imperial Paper Mills Company, and that 
no such debt had been incurred: (2) that, ns against any such 
debt or liability by the receivers and managers, they had, and 
the defendants in this action had, tin* right to contend that the 
securities which were taken by the plaintiffs from the company 
were inoperative by reason of a trust deed by the company to

SASK.

V. M.C. 
1912

Decisions.

ONT.

II. C. J.
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ONT. secure certain debenture-holders, and also that these securities 
hTcTj. "ere inval*(l by reason of non-compliance with the Rank Ah 

1912 and (3) that, of the logs actually delivered by the plaintiffs to
---- the company, 3,000 cords at least were the property of the d*

Decisions fen(*ants, and not of the plaintiffs. Upon considering the plain 
tiffs’ claim and these defences, and upon his view of the facts, 
the learned Judge pronounced in favour of the plaintiffs for l In- 
recovery of $20,932.45, with costs. P. E. Hodgins, K.C., and 
D. T. Symons, K.C., for the plaintiffs. J. Bicknell, K.C., and 
W. J. Roland, for the defendants.

INGLIS v. RICHARDSON.
Ontario High Court, Cartwright, .1 t.C. Ncptcmbcr 12. 1912.

Discovery and inspection (§ IV—20)—Sale of Wheat—lh- 
struction bn Fire—Loss, bn whom Rornt—Proper!n Passing 
Scope of Examination—Relevancy of Questions—Former Dial­
ings between Parties.]—Motion by the defendants for an 
order requiring the plaintiff to attend for re-examination for 
discovery and answer questions which he refused to answer upon 
the original examination. The plaintiff bought from the defen­
dants and paid for 4,000 bushels of wheat, of which only 1,000 
bushels were delivered. The plaintiff received from the defen­
dants orders on the agent of the Canadian Pacific Railway < om 
pany at Owen Sound to deliver the 4,000 bushels to the plain­
tiff, out of the defendants’ wheat in the railway company's 
elevator; but only 1,000 bushels had been delivered when tin- 
elevator was burnt and all the defendants’ wheat was destroy.-,I 
The plaintiff sued for the price paid by him for 3,000 bushels. 
The point for determination was, whether the loss was to he lwrne 
by the plaintiff or the defendants—whether the property had 
passed to the plaintiff or was still in the defendants. The plain­
tiff declined to answer questions as to former dealings with llu* 
defendants, and as to whether he paid storage or any other 
charges to the railway company for storing the grain or other­
wise, and other questions hearing on the usual course of deal­
ing. In their statement of defence, the defendants said that 
the sales out of which the action arose were made according to 
the usual and ordinary practice followed by them in their busi­
ness dealings with the plaintiff—setting out the practice cor­
rectly, as was admitted by the plaintiff. The Master referred to 
Benjamin on Sale, 5th Eng. ed., pp. 310, 338, 339, and said that 
the defendants should he allowed to have discovery from the 
plaintiff' of all facts which might (not necessarily which must) 
assist their contention that the property had passed to the plain­
tiff before the fire. It would seem useful to know, c.g., whether
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the plaintiff paid storage; whether he delivered the defendants’ 
orders to the agent at Owen Sound or kept them; whether he 
had any insurance on the wheat; whether he had pledged it: 
and other similar matters. It seemed to lie a ease in which the 
principle of Con. Rule 312 should he followed, and that tin* 
scope of discovery should not he narrowed on either side, so. as 
far as practicable, “to secure the giving of judgment according 
to the very right and justice of the case.” Order made directing 
that the plaintiff attend at his own expense for re-examination 
and answer questions as indicated. Costs to the defendants in 
the cause. W. X. Tilley, for the defendants. ('. A. Moss, for 
the plaintiff.

CHAPMAN v. McWHINNEY.

Ontario limit Court, i\iriirriijlit. 1 /.('. Sijttnuhn IS. 1912.

Pleadinii ( § 1 X -llli Inronsistmcji irilh Fmlorsnnint 
un Writ of Summon*—Ami mlim nl—Valiilitlion of Fhael- 
ing—Costs.]—The endorsement on the writ of summons was 
for commission on a sale of one property and exchange of an­
other as part of the consideration of $22,000—giving the follow­
ing particulars: To commission at 2*.V, $7,375; to commission 
on exchange 2VI»',7 $550: total $7,925. In the statement of 
claim the transactions l>etween the parties were set out, and it 
was said that 2l/j per cent, was only half the usual rate, which 
the plaintiff had agreed to accept in consideration of a promise 
by the defendant to plaee the property in question with him 
for resale. The plaintiff, therefore, asked: (1) payment of 
$7.925; (2) damages for loss of sale as agreed by the defendant; 
(3) or, in the alternative, for $15,750, being commission at the 
usual rate of 5 per cent. The defendant moved to strike out 
these two latter claims and the corresponding parts of the state­
ment of claim as being inconsistent with the endorsement on 
the writ. The Master said that the cases under Con. Rule 244 
were few; and the inclination of the Court was not to give it a 
very wide application: Muir v. Quinane, 7 O.W.R. 54, 158; 
Nicholson v. MahafVy. 8 O.W.R. 685. The only substantial ques­
tion here was one of the costs, as, if necessary, the plaintiff 
would have leave to amend. It was, perhaps, going a little 
beyond the scope of Con. Rule 244 to ask in the statement of 
claim for double the amount claimed in the writ; though, as 
the defendant was resisting the smaller amount, he was not likely 
to submit to the larger. Had the writ asked for damages for 
breach of contract in addition to the sum of $7,925, there would 
have been no ground for this motion—nor if no sum had been 
named. As it was, the best disposition of the case was to dis­
miss the motion, and let the defendant have full time to plead— 
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validating the statement of claim as of this date. The eosts 
should be to the defendant in the cause, as the motion was not 
uncalled for. J. R. Roaf, for the defendant. J. P. Crawford, 
for the plaintiff.

DAVIDSON v. PETERS COAL CO.
(Decision No. 2.)

Ontario Divisional Court Faleonbridgr, C.J.K.H.. Hritton and /{id dell. .// 
September 10, 1012.

Explosions and explosives (§11 1)—20)—Injun/ to Servant 
—I’sr of Explosives—Unguarded Dcceptaclc—Findings of F<i 
of Trial Judge—-Appeal.]—Appeal by the plaintiff from th< 
judgment of Muuxk, C.J.Kx.I).. 2 D.L.R. DOS, 3 O.W.X. 11 l»n 
The Court dismissed the appeal with costs. T. J. Plain, for th 
plaintiff. A. .1. Anderson, for the defendants.

UNION BANK OF CANADA v. McKILLOP.

Ontario High Court, Cartwright, M.C. September 21. 1012.

Judgment (§ I F—45)—Con. Unir 603—Action on Guaranty 
— Proof of Amount Due — Deference.] — Motion by the 
plaintiffs for summary judgment under Con. Rule 603 in an 
action on a guaranty. The Master said that the cross-examina 
tiou of the defendant’s officer on his affidavit in answer to tin 
motion, did not seem to put the case any higher for the defend 
ant than in the similar case of Sovereign Bank v. McPherson. 
14 O.W.R. 59. An order should go as in that case, if the defend 
ant really wished to have the exact amount due on the guaranty 
ascertained and formally proved, either on a reference or at ;i 
trial. Costs in the cause. D. C. Ross, for the plaintiffs. Feather 
ston Avlesworth, for the defendant.

McVEITY v. OTTAWA CITIZEN CO.

Ontario High Court, Cartwright. M.C. September 21, ID 12.

Costs (§ 1—14)—Libel — Insolvent Plaintiff — Libel In 
voicing Criminal Cltargt —Deport of Proceeding before Mw/is 
irate—Animus—Implication.]—Motion by the defendants for 
security for costs in an action for libel. The motion was sup­
ported by an affidavit that there was an unpaid execution in the 
hands of the Sheriff of Carleton against the plaintiff for over 
$1,000. This was not in any way controverted. The motion was. 
however, resisted on the ground that the alleged libel involved
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a criminal charge. This was based on the fact that the opening 
words of the report in the defendants’ newspaper were as fol­
lows : “City Solicitor was exonerated. Was alleged to have 
entered the premises. Despite the fact that see. 61 of the 
Criminal Code of Canada allows (sic) that any trespasser resist­
ing an attempt to prevent his entry into or on to property that 
is not his own is giiilty of an act of assault, Deputy Magistrate 
Ask with dismissed an alleged case of assault, Saturday, against 
City Solicitor McVeitv, when there was evidence produced to 
shew that he had used force in an attempt to gain admittance 
to property other than his own.” Thereafter sec. 61 was set 
out in full, and the evidence taken before the magistrate, the 
whole report covering three typewritten pages. It was argued 
that, as it appeared from the report itself that the charge had 
been dismissed, the words “Despite the fact,” etc., could not 
be said to involve a criminal charge. The Master said that, what­
ever might be finally decided on this point, in view of the late 
ease of Duval v. O’Beirne, 3 O.W.X. 513. and the authorities 
there cited, that question must lie loft to the .jury. It might 
be thought that the animus of the whole report implied that, 
in the opinion of the writer, the magistrate should have con­
victed—and this might be held to imply a criminal offence— 
“despite the fact that the charge was dismissed.” It seemed to 
be at least arguable that if, after an acquittal, e.g., for murder, 
a newspaper was to state that this was a gross miscarriage of 
justice, the accused could support an allegation that this in­
volved a criminal charge against him—unless the fact of 
ac was conclusive, because there could not lie any further 
proceedings in the matter. In Rout ley v. Harris, 18 O.R. 405, it 
was held that the allegation of an offence punishable by 
imprisonment, and not merely by a tine, involved a criminal 
charge. An assault is punishable by imprisonment, in the dis­
cretion of the Court or magistrate. In some cases it might be the 
only appropriate and punishment. See Odgers :
Broom’s C.L., p. 307; and Criminal Code, sec. 201, which allows 
imprisonment for two months with or without hard labour, 
even on a summary conviction for common assault. Motion dis­
missed ; costs to he costs ill the cause, the point being new. 
Il M. Mowat, K.C.. for the defendants. J. T. White, for the 
plaintiff.

JENKINS V. McWHINNEY.

Ontario IIii/h Court, Carlin if/ht, 11.C, September .10. 1012.

Lis pendens (§ I—1 )—Deft dire t ndorsi incut — Station nt 
ni Haim—He fusai to Sign “Option” of Purchase of Land 
1 ’mating Itegistry of Certificate.] On the 16th August, 1012,
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the plaintiff began this action. By the endorsement of the writ 
of summons, the plaintiff’s claim was stated to be for a commis­
sion on the sale of lands, and for a certificate of lis pendens 
against the lands, i.e., as to the interest of the defendants or 
either of them in the east half and north-westerly quarter of 
lot 6 in the 2nd concession west of Yonge street, in the county 
of York, and in lots 20 to 01, both inclusive, on plan 1480 in 
the registry division of Last Toronto. The plaintiff' having 
obtained and registered a certificate of lis pendens, the defend 
ants moved to vacate the registry. The notice of motion was 
served on the 25th September, 1912. On the 27th September, 
the plaintiff* delivered a statement of claim, in which, after 
setting out the facts on which the claim to commission was based, 
he alleged, in paragraph 10, that the defendants agreed to give 
the plaintiff “a ten-day option” (running from the 1st August 
‘‘to sell the balance of the farm, and a letter was drawn up to 
that effect, which the defendant MeWhinney took possession of 
and agreed to sign and have the defendant Radford sign and 
hand over to the plaintiff, which was not so handed over.” In 
paragraph 11. a refusal by the defendants to sign this ‘‘option" 
was alleged. Nothing was said as to any similar agreement in 
respect of the East Toronto lots. Besides the claim for com­
mission, the plaintiff claimed damages for refusal to deliver 
written option agreed on. The Master referred to Brock v. 
Crawford, 11 O.VV.R. 143; Sheppard v. Kennedy, 10 P.R. 242. at 
pp. 244, 245 ; Burdett v. Fader, 6 O.L.R. 532, 7 O.L.R. 72; and 
said that, even assuming that a certificate of lis pendens issued 
on a defective endorsement could be rehabilitated by a sufficient 
allegation in the statement of claim, there was here at most 
nothing definite or precise as to what “the balance of the farm” 
was—it was nowhere stated in the pleading what quantity of 
land there was in the lot in question. In no possible circtim 
stances could the facts as set out in the pleading give any right 
to the plaintiff in respect of the lands. Order made vacating tin- 
registry with costs to the defendants in any event. J. R. Roaf, 
for the defendants. J. J. Hubbard, for the plaintiff.

Ontario lliijh Court.

GUMMING v. GUMMING.
Trial hrforr l.alchfont. ./. Nrptnubcr 30, III12.

Deed (§ II F—65)—Action to Set aside—Parent and Child.' 
—Action by a mother against her son to set aside a quit-claim 
deed of a farm and for other relief. The learned Judge, after 
discussing the evidence and an attempted settlement, said that, 
on the evidence, the claim to set aside the deed and the other 
claims made in the action entirely failed ; and he had no power
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to deal with the question of contributions from her children 
for the plaintiff’s support during her declining years. Action 
dismissed without costs. E. E. Lazier, for the plaintiff. S. F. 
Washington. K.C., and .). W. Lawrason, for tin* defendant.

BARBER v. ROYAL LOAN AND SAVINGS CO.

Ontario //15//1 Court, Cartwright. October I. 11112.

Interpleader (§11—‘JOt Want of \i illralilif Architect*' 
Coin mission.] Motion by the defendants tor leave to pay 
into Court a sum admitted to be due either to the plaintiff or 
to Chapman and MeGiflin, and for an order in the nature of an 
interpleader. The plaintiff sued for $1,000 for services as 
architect. The defendants admitted that $02:1.05 was due as 
architects’ fees in respect of a building erected for them, and 
this was claimed by Chapman and McGiffin, to whom the de­
fendants had already paid $920, without the plaintiff’s consent. 
It appeared that Imth the plaintiff and Chapman and McGiffin 
were actually employed upon the work. The defendants dis­
claimed any agreement or arrangement with the plaintiff, assert­
ing that the plaintiff’s connection with the building was through 
the other architects. The Master said that it was not a case for 
interpleader ; the defendants did not stand neutral, but recog­
nised Chapman and McGiffin, and disclaimed any relation with 
the plaintiff. The Master referred to Re Scottish American Co. 
and Rymal, 14 O.W.R. 685; Re Smith and Bennett, 2 O.W.R. 
399; Re Elgie Edgar and Clemens, 8 O.W.R. 33, 299; Elgie & 
Co. v. Edgar, 8 O.W.R. 307; Elgie v. Edgar, 8 O.W.R. 944, 9 
O.W.R. 614. Motion dismissed ; costs to the plaintiff in the cause ; 
costs to Chapman and McGiffin forthwith after taxation. 0. 
II. King, for the defendants. Grayson Smith, for the plaintiff, 
(j. II. Kilmer, K.C., for Chapman and McGiffin.

ARMES v. MANCIL
Ontario High Court. Trial before Latch font, ./. October 4, 1012.

Master and servant (§ 1 C—10)— Architect—Priparution of 
Clans and Specificationh—lit mum ration—EvitU nee—Agency— 
notification.]—Action by an architect to recover from the defen­
dants $934.53 for plans and specifications alleged to have lieeii 
prepared hy the plaintiff upon the instructions of the defendants. 
The learned Judge finds that the plaintiff was in fact employed 
by the defendant Beat and two other persons not parties to the 
action, and was not employed hy the defendants Maneil and 
Woods ; that none of the three who employed the plaintiff was 
the agent of either Maneil or Woods; and that Maneil did not
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adopt or ratify tin* acts of Host and the other two persons. As 
against Maneil and Woods, action dismissed with costs. Judg 
ment for the plaintiff against Best for $500 and costs. K 
Morison, for the plaintiff. W. Bell, for the defendants.

CHRISTIE, BROWN & CO., Limited v. WOODHOUSE.
Ontario lliijlt Court. Cartwright, M.C. October 1912.

Dismissal and discontinuance (§ 1- 1) Con. Rule 430 
Proceedings Talon after Delivery of Stale nun t of Defence 
Order to Produce and Appointment for Examination of Defend 
ant.]—Motion by the defendant to dismiss the action, which was 
brought to recover possession of land. The principal defence 
was the Statute of Limitations. The action was begun on the 
21st February, 1012 : a statement of defence was delivered on 
the 18th May. Two days later, the plaintiffs took out the usual 
order for production by the defendant and an appointment to 
examine the defendant for discovery on the 20th May. The ex­
amination was not proceeded with. Issue was joined before 
the 1st July, 1912. On the 13th September, the plaintiffs sen 
a notice of discontinuance. On the 1st October, the defendant 
gave notice of this motion—to dismiss the action “or for such 
other order as may seem just.’’ Upon the motion coming on for 
hearing, it was objected by the plaintiffs that the motion should 
have been to set aside the discontinuance. The Master said 
that the objection was probably well taken ; but the notice of 
motion could be amended, as the simple point for decision was. 
whether the plaintiffs were within clause fl) of Con. Rule 430, 
or must proved under clause (4). Clause (1) provides that 
“the plaintiff may, at any time before receipt of the statenent 
of defence ... or after receipt thereof before taking any 
other proceeding in the action (save an interlocutory application 
. . . wholly discontinue his action.’’ Clause (4) provides 
that, save as before provided, it shall not be competent for the 
plaintiff to discontinue without leave. The Master was of opin­
ion that what was done by the plaintiffs to obtain discovery 
after the delivery of the statement of defence was “tak­
ing any other proceeding.” Reference to Schlund v. Foster, 10 
O.W.R. 1005; Spincer v. Watts, 23 Q.B.D, 352, 353; Vickers v 
Coventry, [1908] W.N. 12. The plaintiffs should have leave to 
discontinue in the terms approved of in Schlund v. Foster, 11 
O.W.R. 00,175, 314 : and. if the plaintiffs should take that order, 
the costs of the motion would be costs in the cause. If the plain­
tiffs desired to proceed, the notice of discontinuance would be 
set aside with costs to the defendant in any event. E. Meek. 
K.C., for the defendant. W. B. Milliken, for the plaintiff".
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YOUNG v. PLOTYMEKI
Ontario High Court, Riddell, ./. October 3, 1912.

Vendor and purchaser ($ I K—2"h —Sale of Land Default 
—Rescission—Forfeiture of Sums Raid—Judgment—Costs.]— 
Motion by the plaintiffs for judgment on the statement of claim 
in default of defence in an action for a declaration that the 
plaintiffs (vendors) were entitled to determine an agreement 
for the sale of two lots of land in Fort William and to retain 
any sum or sums paid under the agreement, for rescission of the 
agreement, and for possession. Riddell, J., after consideration, 
directed that the usual judgment for rescission and forfeit of 
deposit and sums paid on aceount and for costs should be issued. 
.1. I). Bissett, for the plaintiffs. No one appeared for the de­
fendant.

POLLINGTON v. CHEESEMAN.

Ontario High Court, Cartirright, M.C. October 3. 1912.

Parties (§ III—124)—Motion ht Sit oxide Third Fartg 
Sotice—Time for Moving—Employers* Liability Insurance- - 
Ttrms of Polity—Action for Damages for Dt at It of Employee.] 
—Motion by the Travellers Insurance Company, third parties, 
to set aside the third party notice served upon them by the de­
fendant. The defendant objected that the motion was too late, 
the company having appeared : but the Master said that Holden 
v. Brand Trunk R.W. Co., 2 O.L.R. 42-1. was no longer an 
authority on this point : see Donn v. Toronto Ferry Co., (5 O. 
W.R. 973; and the motion must In» dealt with on its merits.— 
The action was for damages for the death of the plaintiff’s son 
while in the service of the defendant. The third parties had 
insured the defendant against liability for accidents to employ­
ees ; and, in accordance with the provisions of the policy, the 
defence was at first undertaken by the company and an appear­
ance entered by their solicitors, without prejudice to the right 
of the company to decline to go on with the defence on further 
investigation. Later, the company declined to accept the risk 
of the accident to the plaintiff’s son and relinquished the de­
fence. The defendant then defended by his own solicitor, and 
served the third party notice upon the company.—The com­
pany contended that the issuing of the third party notice was in 
viohition of clause E. in the policy, providing that no action 
shoidd lie against the company to recover any loss, unless for 
loss actually sustained and paid in money in satisfaction of a 
judgment, etc. The Master said that, if this condition was to 
Is* eonstrued literally, it would prevent the issue of a third 
party notice if such notice was to bo considered equivalent to
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least it could not be so decided on an interlocutory application. 
—The second ground of objection was that the defendant had 
admitted to an officer of the company that the deceased, at tin 
time the injuries complained of were sustained, was not engaged 
in the business operations of the defendant as described in tin- 
policy. This was stated on affidavit, but the opposite was 
averred in the affidavit of the defendant. The Master said that 
effect could not be given to this objection at the present stage, 
though both objections might avail the company to escape liabil­
ity if the plaintiff succeeded against the defendant. In the 
meantime, it would seem to be the company’s proper course to 
be present at the trial and support the defence as against tin- 
plaintiff; if that defence should fail, it would still be open to tin- 
company to shew that the defendant had no recourse against 
the company under the terms of the policy. Reference to Petti 
grew v. Grand Trunk R.XV. Co., 22 O.L.R. 2d; Swale v. Can­
adian Pacific R.W. Co.. 2Â O.L.R. 492; Walker and Webb v. 
Macdonald, 4 O.W.X. <14. Motion dismissed with costs to the 
defendant in the third party issue in any event. T. X. Phelan, 
for tin- company. Frank McCarthy, for the defendant.

WALKER v MAXWELL.

Ontario llii/lt Court. Trial before Lennox, •/. Oelober 5, 1912
Vender and purchaser (§ 1 K—27)—Sale of Land—('owl > 

lion—Representations—Failure to I’rove Truth of—Rescission 
—Evidence—Exclusion.]—Action for the rescission of a condi­
tional contract entered into by the plaintiff for the purchase 
from the defendants of .120 acres of land in Saskatchewan, lor 
the delivery up of a promissory note* made by the plaintiff, for 
the repayment of money paid in connection with the contract 
and interest, and for damages. There were four defendants 
White. Robertson. Maxwell, and Smith.—The trial was begun 
before Lennox, J.. without a jury, at Owen Sound, on the 1 >th 
June last. At this time, counsel for the different defendants 
agreed that they did not wish any distinction made between the 
defendants, but would be content with a judgment for or against 
all. The ease was then adjourned for argument at Toronto, and 
was taken up on tin- 19th September. Counsel for the defendants 
Maxwell and Smith then asked leave to call evidence to shew 
the relations existing between these two defendants and the 
other two defendants, with the view of ultimately arguing that.
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were not. All the other parties objected to this; and the learned 0NT- 
Judge, having regard to the previous conduct of the case, and h. c. J 
the very great inconvenience and injustice involved in the ad- 1912

mission of this evidence, refused to admit it.—To induce the ----
plaintiff to sign the formal contracts of sale and purchase, the p^fnuoxs 
defendant Robertson, representing all the defendants, drew up, 
signed, and delivered to the plaintiff the following document :
*Owen Sound, April 19th, 1911. This writing is to certify 

that James I). Walker, of Owen Sound, agrees to sign and settle 
land bought in the vicinity of Battleford” (describing it) “upon 
the condition that the land upon inspection is as represented, 
good farm land, clay loam, slightly rolling, and located close to 
G.T.P. By., otherwise contracts to be refutided together with cash 
paid.” Thereupon the plaintiff signed the formal contracts, 
paid the sum of $320 by cheque, and gave his promissory note 
for $952. The learned Judge construes this to lie not an abso­
lute but a conditional contract, conditional and partly executed, 
and to take effect only if, upon inspection, the land turned out 
to lie as represented. The plaintiff made his inspection 
promptly, and at once refused to take the property. The learned 
Judge finds as a fact that none of the representations contained 
in the writing quoted were true. Judgment for the plaintiff 
for the relief claimed (except damages) with costs. W. II.
Wright and J. A. Horning, for the plaintiff. I. 13. Lucas. K.C., 
for the defendant White. McEwan, for the de.< ndant Robert­
son. A. G. MacKay, K.C., and II. G. Tucker, for the defend­
ants Maxwell and Smith.

FARMERS BANK OF CANADA v. SECURITY LIFE ASSURANCE CO
Ontario High Court, Cartwright, M.C. September 23. 1012.

Writ and process (§11 A—16)—Scrvict out of tin Juris­
diction—Motion to St t asitlc—G mirant \j Executed in another 
Province—Conditional Appearance.]—This was an action on a 
guaranty given by the defendants, who were all residents at 
Montreal, where the document was executed on the 29th Decem­
ber. 1909. The usual order for service abroad was made under 
Con. Rule 162 (e) ; and the defendants moved to set this aside. 
The guaranty was admittedly signed at Montreal, and it was 
argued that prima facie this would not import payment outside 
the Province of Quebec. It was further contended that, in any 
case, even if the guarantors had to seek out their creditor, this 
would be done in Montreal itself, because sec. 70 of the Bank 
Act. R.S.C. 1906 ch. 29, provides that “the hank shall establish 
agencies for the redemption and payment of its notes at the 
erics of Toronto, Montreal.” and others; and that, therefore,

■ D.l 1:

«
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payment of the obligation in question could be properly made 
at Montreal, unless there was an express agreement to the eon 
trary. It was contended, in addition, that a bank, being incor 
porated to do business throughout the Dominion, could not be 
said to be resident in the Province in which its head office was 
situated more than in any other ; and the provisions of se<\ 
76(a) of the Hank Act were also emphasised. The Master said 
that the questions were new in his experience, and were worthy 
of consideration. Copies of the whole correspondence had been 
put in by the plaintiffs, comprising letters passing between the 
defendants and the head office of the plaintiffs, or their Toronto 
solicitors, and pressing for payment. If this was to be made 
at the head office or to the solicitors, then the order was right 
Hut this was nowhere exactly stated, though the whole of the 
negotiations were with them only. The matter was left in such 
doubt, that the best course seemed to be to allow the defendants 
to enter a conditional appearance, and leave the plaintiffs to 
provi cause of action within the Province, on peril of having 
their action dismissed with costs. This was approved in tin- 
recent case of Farmers Hank of Canada v. Ileath, 3 O.W..Y 
682, 805, 879; and a similar order should be made in this case ; 
the defendants to have a week to appear ; costs in the cause. 11 
E. Hose. K.C., for the defendants. M. L. Cordon, for the plain 
tiffs.

BLACK v CANADIAN COPPER CO.
Ontario High Court. Cartwright. M.C. September 25, 1912.

Pleadings (§ IC—21)—Statement of Claim — Motion for 
Particulars — Nuisance — Damages.]—This action was brought 
by a florist residing at Sudbury to restrain the defend­
ants “from continuing to allow the escape of noxious vapours, 
gases, acids, smokes, etc., from their roast ImhIk and smelter 
on to the lands of the plaintiff and the vegetation thereon.” 
The plaintiff also claimed $5,000 for damages already suf­
fered. In the 4th paragraph of the statement of claim 
it was said that the defendants “wrongfully and negligently 
permitted and allowed the said noxious vapours, gases, acids, 
and smoke to escape,” and thereby caused the plaintiff gnat 
damage in respect of his plants, flowers, trees, etc. In the Mil 
paragraph it was said that the plaintiff, in consequence of tin* 
continued damage, had been obliged, at great sacrifice, to*sell 
his property, and must move some miles from Sudbury if he 
was successfully to carry on his business, in case the defendants 
were permitted to continue their present methods of smelting 
The defendants, before pleading, demanded particulars, under 
the 4th paragraph, of the negligence therein charged, as well as
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of the plants, etc., said to have been destroyed or injured. As 
to paragraph 5, particulars were asked as to what was meant 
by the sale of the lands at a great sacrifice. The plaintiff’s 
solicitors in reply sent a telegram >aying, “Defendants have all 
particulars referred to.” The defendants thereupon moved to 
set aside the statement of claim, as not complying with ( 'on. Rule 
268, and in particular paragraphs 4 and 5, as being embarrass­
ing because indefinite, or for particulars. The Master referred 
to Tipping v. St. Helen’s Smelting Co., 4 B. & S. 608, 616. 
11 II.L.C. 642; Smith v. Reid, 17 O.L.R. 263; and said that tin? 
one material fact on which the plaintiff must rely was that 
damage had been caused to his property by the defendants’ 
works. This was sufficiently and plainly alleged in the 4th 
paragraph, and no particulars were necessary at this stage. As 
to the 5th paragraph, if the defendants were held liable, the 
damages payable to the plaintiff would most probably be a 
matter of reference and would not be gone into at the trial, 
which would, no doubt, be before a Judge without a jury. The 
Master also drew attention to the absence of any affidavit by the 
defendants that the particulars asked for were necessary for 
pleading, and said that this omission was suggestive, in face of 
the telegram of the plaintiff’s solicitors. Following his previous 
decision in Spalding v. Canadian Pacific R.W. Co., 9 O.W.R. 
870, he thought that the motion should be dismissed (costs in 
the cause) and the statement of defence should be delivered in 
ten days : this without prejudice to a similar motion after dis­
covery. if the defendants should think it necessary. II. K. Rose, 
K.C., for the defendants. C. M. Garvey, for the plaintiff.

WILLIAM PEACE CO. v. WILLIAM PEACE

Unltirio II i fih Court. Trial hr fore Latch fard, ./. September 2‘>. 1912.

( ’ontracth (§111 E—2881 Limitation lit strain! of Troth — 
Injunction—Votent for Invention—Infringement.]—Action for 
an injunction and damages in respect of an alleged infringement 
of a patent and for breach of a covenant. The defendant under­
took. for good consideration, not to engage in any business for 
the manufacture of weather-strips within the city of Hamilton 
or within five miles of the city limits for a period of ten years; 
and further covenanted that he would not allow his name to be 
used in connection with any such business. The learned Judge 
finds that the defendant has been guilty of a breach of both the 
provisions of this covenant ; and awards the plaintiffs a declar­
ation and injunction accordingly with costs. Upon the question 
whether the metallic strip used by the defendant, after the plain­
tiffs had threatened to take action against him, was an infringc-
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ment of either of the patents assigned to the plaintiffs by the 
defendant, the learned Judge finds in favour of the defendant. 
T. Ilobson. K.C., for the plaintiffs. A. 0’IIeir, for the defend­
ant.

RICKART v. BRITTON MANUFACTURING CO.
(Decision No. 2.)

Ontario High Court, Cartwright, M.C. October 8, 1912.

Pleading (§ I S—149)—Striking out Defence—Con. Huh 29s 
—Non-payment of Interlocutory Costs—-Remedy.]—The facts of 
this case are to be found in the note of a previous motion. 4 D.L.R. 
366. 3 O.W.X. 1272. The statement of defence was delivered on 
the 10th September. The plaintiffs moved to strike out parts of 
paragraphs 3 and 5 and all of paragraphs 6, 7, 8, 9. and 13. 
on the usual grounds, under Von. Rule 298. The Master said 
that paragraph 13 was not objectionable at this stage, as it 
merely denied the plaintiffs’ right to the assistance of the Court 
—Paragraphs 6, 7, 8, and 9 set out the fact (which was not 
denied) that certain interlocutory costs awarded to the defend 
ants, amounting in all to over $230, had not been paid, and 
alleged that, by this default, the plaintiffs had abused the pro 
cess of the Court, and were thereby disentitled to any relief 
which might otherwise have been given to them. On this point, 
the Master referred to Stewart v. Sullivan, 11 P.R. 529. and 
Wright v. Wright, 12 P.R. 42: and said that the remedy in 
such cases is by application to the Court for a stay until pax 
ment has been made. The fact of non-payment, though ad 
mitted, is no defence to the action ; and paragraphs 6, 7, 8. and 
9 should be struck out. leaving the defendants to move, if '<> 
advised, for a stay of procedi ngs.—The part of paragraph 
objected to alleged that the plaintiffs, by their use of the word 
“registered” in their alleged trade mark, were “guilty of tie 
indictable offence” defined in secs. 335 and 488 of the Crimin ! 
Code, and were thereby debarred from any relief in respect 
thereof. On this question the Master referred to and followed 
the similar case of Ontario and Minnesota Power Co. v. li it 
Portage Lumber Co.. 3 D.L.R. 331. 3 O.W.X. 1078. 1182: sax m - 
that the part of paragraph 3 objected to was useful only as lead­
ing up to paragraphs 6. 7. 8. and 9; and. these being struck on 
it followed that paragraph 3 should be curtailed as asked for in 
the motion. Costs of the motion to be in the cause, as success xvas 
divided. J. G. O’Donoghue, for tin* plaintiffs. C. G. Jarvis, i t 
the defendants.
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lowed ........................   no

Moren v. Shelburne Lumber Co., Russell’s Kipiity Decisions, X.K. 134, 
applied .......................................................................  749

Nixon v. Rrownlow, 1 II. & X. 405, followed..................... ................. 243

O'Leary v. Francis, 12 Que. SX*. 243, distinguished............................... 99

Ooregum Cold Mining Co. v. Roper, (1892] AX'. 125, followed............... 73

Overton v. Bannister, 3 Hare 503, followed............................................418

Pat tison v. C.P.R., 24 O.L.R. 482, reversed .... ......... ................. f 82

Payne v. Marshall, 18 O.R. 488, applied .................................................. 854

Peebles v. Kyle, 4 Cr. 334. distinguished .....................................................314

People v. llalladav. 93 Cal. 241. 29 Pae. R. 54. 159 V.S. 415, distin­
guished ..................................................................................................... 824

Pereival v. Wright, [1902] 2 Ch. 421, followed........................................ 529

Plant v. Bourne, [1897] 2 Ch. 281, followed............................................... 704

Quinn v. Fraser, 10 Q.L.R. 320, approved and followed.......................... 509

Rally. Re (1911), 25 O.L.R. 112, followed...................................................731

Rearden, Reg. v., 4 F. <1 F. 70, distinguished.............................................347

Reedie v. London and North Western It. Co., 4 Ex. 244, followed.......... 305

Reynolds, R. v. ( 1908). 15 Can. Cr. Cas. 208, 1 Sask. L.R. 480. 9 
W.L.R. 299. followed..............................................................................497



904 Dominion Law Reports. [5 D.L.R.

CASES—Continued.
Itice v. Galbraith, 2 D.L.R. 859, 2ti O.L.R. 4.'$, distinguished ............... 11)3

Robertson v. Robertson, 2f> Gr. 480, distinguished ................................. 080

Roehette v. Ouellet, 0 L.N. 412, distinguished ........................................ 99

Rochette v. Ouellet, 9 Q.L.R. 301, distinguished ................................... 99

Romans. R. v., 1.1 Can. Cr. Cas. 08, distinguished ................................. 250

Ryan, Re, 32 O.R. 224. distinguished ......................................................... 854

St. Mary Magdalene v. Attorney-General, 0 H.L.C. 189, distinguished.. 824

Sandou Waterworks and Light Co. v. Byron N. White Co., 35 Can. 
S.C.R. 309, followed ...............................................................................  455

Sandys, Ex p. ( 1889), 42 Ch. 1). 98, followed ........................................... 73

Schwent v. Roetter, 21 Ü.L.R. 112, dstinguished...................................... 854

Shephard v. Jones ( 1882), 21 Ch. D. 409, distinguished ........................ 337

Shore v. Wilson, 9 Cl. & F. 355, affirmed on appeal............................... 597

Shwob v. Baker, 5 Que. 1\R. 441, followed ................................................ 182

Simmons v. Liberal Opinion Ltd., Re Dunn, 27 Times L.R. 278, dis­
tinguished ............................................................................................... 819

Simpson v. Attorney-General, [ 1904] A.C. 470, at 493, followed.........  455

Skip worth v. Skipworth, 9 Beav. 135, followe<l ....................................  294

Smith v. Chadwick, 9 A.C. 157, at 190, followed....................................  871

Smith v. Coleman, 22 Gr. 507, distinguished ............................................  314

Smith v. Hamilton Bridge Works Co., 3 O.W.N. 177, 20 O.W.R. 227, 
affirmed on appeal .................................................................................  210

Société Générale de Commerce et de l'Industrie en France v. Johann 
Maria Farina & Co., [1904] 1 K.R. 794, followed ........................... 819

Standard Trading Co. v. Seybold, 1 O.W.R. 050, discussed...................... 423

Stocks v. Boulter, 3 O.W.N. 277, affirmed ...................... 208

Stone, R. v. (1911), 17 Can. Cr. Cas. 377, applied ...................... 047

Stratton v. Vaehon, 44 Can. S.C.R. 395, distinguished ...........................  193

Ntubb, R. v. (1835), 25 LJ.M.C. 10, followed......................................... 497

Tackey v. McBain, [1912] A.C. 180. followed...............................................871

Tail by v. Official Receiver, 13 App. Cas. 523, applied ..............................  401

Thibaudeau v. Paul, 20 Ont. R. 385, followed ......................................... 401

Toronto & Niagara Power Co. v. Town of North Toronto, 2 D.L.R. 120. 
reversed on appeal ................................................................................ 43



5 D.L.R.] Index. 005

CASES—Continued.
Townsend v. Champernown, 1 V. & J. 538. approved.........................  520

United State* v. Gaynor, [19051 A.C. 128. followed......................771

United States v. G ay nor and Greene, 9 Cun. Cr. Cas. 205, followed. 771

Valent ini v. Canali, 24 Q.B.D. 166, followed ..................................... 418

Walslmm v. Stainton, 1 DeG. J. & S. 678, followed.........................  520

Wei ton v. Saffery, [1897] A.C. 299, followed.................................73

Whicher v. National Trust Co., 19 O.L.R. 605, 14 O.W.R. 888, re­
stored ........................................................................................ ............... 32

Whicher v. National Trust Co., 22 O.L.R. 460, 17 O.W.R. 788, 2 
O.W.N. 383, reversed on appeal .......................................................... 32

Wiley v. Trusts and Guarantee Co. (No. 1), 3 D.L.R. 295, reversed 
on the facts ............................................................................................  409

Wilkinson v. Alston (1879). 48 L.J.Q.B. 733. 41 L.T.R. 394. dis­
tinguished .............................................   807
Wood v. Baxter, 49 L.T.N.S. 45. followed ......................................... 183

Wood v. Leblanc, 34 Can. S.C.R. 627, followed................................. 106

Wood v. Waud, 3 Exch. 748, 18 L.J. Ex. 305, followed .................. 118

Wyatt v. Attorney-General of Quebec, [19111 A.C. 489, followed. 116

Yabbicom v. King, [1899) 1 Q.B. 444, followed.................................  825

CAVEATS—
Who may file—Partner claiming interest in land belonging to co­
partners ..................................................................................................... 834

CHARITIES AND CHURCHES
Bequest to incorporated religious body- Identity of devisee............ 776

Gift to Episcopal Denomination—Methodist Denomination—Free 
Baptist General Conference Deaf and Dumb Society—Who may 
take :::

CHATTEL MORTGAGE—
Book debts—Necessity of registering transfer of Notice of mort­
gage by mortgagee .............................................................................. 460

Effect of omitting to register—Stipulation that all machinery, 
etc., were fixtures—Creditors—10 Edw. VII. ch. 65, secs. 2 and 5 . 455

Equitable charge on present or future l»ook debts........................... 460

Transfer of l>ook debts—Necessity of registering—10 Edw. VII. 
(Ont.) ch. 05 ........................................................................................... 401

CHEQUE8-
Excuse for failure to present—Notice from drawer to payee—Stop­
ping of payment ..................................................................................... 183

Payment of infant's cheque—Recovery back of money paid—Re­
lease of bank ........................................................................................... 418



Dominion Law Reports. 15 D.L.R.906

CHOSEJVOÉE—
Sen Judgment.

CHURCHES—
See Charities and Churches.

CIVIL RIOHTS—
Effect of conviction on validity of any transaction in respect to 
convict's goods and lands—Crim. Code 1000. sec. 1033....................... flf>5

COLLISION—
Fixing liability—Death of railway fireman on snow-plough Un­
qualified signalman .................................................................................  330

COMMISSION—
To take testimony, see Depositions.

COMPANIES—
See Corporations and Companies.

COMPROMISE AND SETTLEMENT—
Death of workman—Unauthorized offer to settle by liability In­
surance Company .................................................................................... 50

CONDITIONAL SALE—
Document in writing—Promissory note—Absence of absolute and 
unconditional promise ............................................................................. 875

CONDITIONS—
As to sale of goods, see Sale.
As to conditions in contracts generally, see Contracts.

CONFESSION—
Admissibility as evidence—Statement made after statutory warn­
ing ..............................................................................................................  80

Distinction between confession made to person in authority and 
made to others .......................................................................................  87

Evidence—Criminal cases—Weighing of all circumstances preced­
ing and surrounding .............................................................................. 80

CONSIDERATION—
Inadequacy as grounds for refusing specific performance................704

Sufficiency of—Agreement to will property to housekeeper—House­
keeper performing her part .................................................................  380

CONSOLIDATION—
Of actions at instance of plaintiff—Several actions brought against 
same defendant by different plaintiffs .............................................. 28

Of action*—Inherent jurisdiction of Court—Practice prior to On­
tario Judicature Act—Meaning of consolidation ............................. 814

CONSTITUTIONAL LAW—
Adoption by Canada of Imperial Acts—The Forfeiture Act. 33 & 34 
Viet. ch. 23 (Imp.)................................................................................  655



5 D.L.R.] Index. 907

CONSTITUTIONAL LAW—Continua!.
Powers of the Dominion Parliament in respect to declarations as
to what is a crime—B.N.A. Act. 1807............. ....................................  501

Provincial Act regulating sale of cocaine and morphine—Subae- 
quent Act of Dominion Parliament dealing with same subject.......  501

CONSTRUCTION OF STATUTES—
Intention of legislature—Giving effect to whole Act ..................... 43

CONTRACTS—
Acceptance of option to purchase land Transfer hy owner to in­
nocent third party l»efore payment due—Necessity of tendering
payment ................................................................................................... 070

Breach of agreement to repurchase—-Statute of Frauds—Defence 
in action for damage for vendor's refusal to convey.........................401

Build-.ng contract—Conclusiveness of final certificate—Rights of 
contractor in respect to deposit ........................................................ 023

Building contract—Time for final payment —Stated time after 
complet ion—Necessity of procuring architect's final certificate... 023

Cancellation of contract—Fraud anti misrepresentation—Restora­
tion of benefits ....................................................................................... 208

Condition precedent to payment —Expiration of time for filing 
liens—What evidence is necessary .....................................................  023

Consideration—Inadequacy ns ground for refusing specific per­
formance ...................................................   704

Construction of agreement for sale of land—Credit on purchase hy 
conveying other land—Time.................................................................. 234

Defences—Right of contractor to set up as defence prohibition 
against sub-let ting—Right of subcontractor....................................... 808

Evidence—Admission of parol evidence to shew that writing does 
not contain all the conditions ............................................................ 08

Implied agreement—Railway contractor’s supplies placed on work 
—Contract not awarded Telegram guaranteeing cost and ten per

Liability of president of company on agreement entered into on 
his own behalf and that of the company—Signature of name of 
company ...................................................  428

Limitation—Restraint of trade—Injunction—Patent for invention 
— Infringement ..................................  891

Option to purchase land—Purchaser residing at a distance—Suffici­
ency of acceptance by letter ................................................  670

Parties—Inadequacy of consideration—Vendor of land an old man 
—Absence of incapacity ........................................................................ 705



908 Dominion Law Reports. [5 D.L.R.

CONTRACTS—Continued.
Recovery back of money paid—Non-performance of a promise— 
Damages ................................................................................................... 409

Requisites—Statute of Frauds—Sufficiency—Several writings.... 81

Rescission of contract—Misrepresentation—Absence of fraud—Ex­
ecuted or executory contract ................................................................. 871

Rescission on ground of fraud—Sale of timber lands Inability to 
place parties in original p<wit ion ........................................................ 004

Sale of land- Default—Rescission—Forfeiture of sum paid............ 887

Sale of land—Failure to prove truth of representation—Rescission 888 

Sale of land—Oral agreement to rescind—Sufficiency of ................ 401

Statute of Frauds—Cheque and receipt—Sufficiency of writings— 
Subsequent formal agreement with additional terms contemplated 700

Statute of Frauds—Sufficiency of receipt signed by owner of land 
—(’onclusiveness of contract.........................  704

Sufficiency of consideration Agreement to will property—Woman 
performing household work ...................................................................  389

Sufficiency of writing -Statute of Frauds—Contradictory terms of 
payment ................................................................  491

Time in which an option to purchase land may be accepted—Ab­
sence of time in contract- Reasonableness......................................... 070

CORPORATIONS AND COMPANIES—
Allowance for travelling expenses of servant—Wages Claim 
against directors—2 (leo. V. ch. 31. see. 90......................................... 243

llouus stock of shares at a discount—Ontario Companies Act. 2 
(leo. V. ch. 31 .................   73

Cancellation of allotment Illegal shares—Bonus—Mistake of law 73

Criminal liability of officers—Obtaining credit by false pretences 370

Effect of fraud on sale of shares........................................................ 529

Effect of resolution recalling all stock certificates issued as a bonus 
—Liability of shareholder ..................................................................... 73

Floating charge—Bills of Sale and Chattel Mortgage Act (Ont.).. 401

(lovernmental regulation—Incorporation of loan company—Right 
to sue or be sued in its corporate name—Condition requiring regis­
tration—2 (leo. V. (Ont.) ch. 34, R.S.O. 1897. ch. 205..................... 819

Liability of directors for wages -Bona fide attempt to collect from 
company—Condition precedent—2 Geo. V. ch. 31, sec. 90.............. 242

Liability of directors for wages—Writ of execution—Head office—
2 Geo. V. ch. 31, sec. 90 ...................................................................... 243



5 D.L.R.] Index. 909

CORPORATIONS AM) COMPANIES—Continun/.
Liability of holder of bonus—Shares in liquidation proceedings. ... 73

Liability of president on agreement, expressly entered into on his 
own behalf and that of tin* company—Signature of company. . 42H

Liability of. to suppliers of water for break in the pipe .89

Power of liquidator—Contestation of validity of mortgage -Wind­
ing up Act, U.S.C. 1906, eh. 144.......................................................... 4(10

Powers—Contracting without corporate seal—Exception -Meaning 
of “trading company"—Building company ........................................ 754

Powers Implied—Right to sue or bo sued—Plead or be impleaded 
— Corporate name ................................................................... ........ 818

Powers of manager—Acceptance of tender furnished by corporation 
—Deposit—Failure to execute subsequent contract—Forfeiture of 
deposit—Recovery back .........................................................................  754

Powers of manager—Holding out as having authority- Acts usual 
for manager to do—Binding elfect on company .........................  754

Powers of managing director—As to promissory notes—Right of 
bank to hold note as collateral security . ....................... ............... 372

Powers of ollicers of trading corporatem—Contract for purpose of 
which company was incorporated—Absence of corporate seal........ 754

Powers of president -Contract signed by corporate name followed 
by signature of president as such........................................................ 428

Right of company to allot fractional shares—Liability of share­
holder on .....................................................  73

Right of trading company to contract without the seal of the 
company ................................................   754

Rights of transferee of shares Assignment as security for loan... 520

Transfer of shares for purjMwes of sale................................................ 529

Winding up Act—Return of sheriff to writ issued lie fore winding- 
up order—R.S.C. 1000, eh. 144. see. 22 ............................................. 243

Winding-up— Property in possession of assignee for lienefit of 
creditors—Liquidator taking possession—R.S.C. 1000. eh. 144, see.
33 .................................................. ...........................................................  4HO

Winding-up—Settling contributories—Leave to appeal................   393

(CORROBORATION—
Necessity of corroborating testimony of an m-complice—Duty of 
Court—Verdict of guilty ........................................................................  407

Necessity of, on admissions of accused in criminal cases. 250

Sufficiency of evidence—Inherent probabilities of truth............. 577

59—5 D.1..R.



910 Dominion Law Retorts. 15 D.L.R.

COSTS—
Appeal from taxing officer's ruling -Jurisdiction of Ontario High 
Court—Criminal prom-dings—Absence of any tariff ...................... 483

Apportionment—Defence succeeding in part ..................................... |f)i;

Apportionment—Division of success—N.8. Judicature Act, R.8.N.S.
1900, ch. 155 ........................................ ..................................................... i m;

Criminal case—Appeal from summary conviction .............................  228

('riminal libel—Dismissal of charge on failure of prosecutor to 
appear -Costa of preliminary enquiry--Crim. Code (1900) see.
<W!> ............................................................................. ............................... 483

Dismissal of action—Plaintiff misled by defendant's conduct.......... 81

Kxecutors and administrators—Conditions of appealing—Unsuc­
cessfully opposing contest of will ..................................................... 38»

Foreclosure of mortgage Defendants against whom no claim is 
made ..................................................................................................... 301

High Court scale—Damages within inferior jurisdiction.................... 23

Insolvent plaintiff AI legist libel involving criminal charge Re­
port of proceeding lieflore magistrate -Animus- Implication........ 882

La ml titles procedure—Action to establish claim -Conditions im­
posed ......................................................................................................... 835

Payment after judgment—Dismissal of action for non-compliance 
with order for costs ...............  31

Scale—Foreclosure action against purchaser for value without 
notice—Error in tiling mortgage in land titles ofllce..........................41»
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furnished corporation as to accident—Vse by corporation's 
solicitor .................................................................................................. 750
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HIGHWAYS—
Abandonment—Possession of road allowance by abutting owner— 
Slight user—Additional road ............................................................... 079
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Sufficiency of evidence shewing wife's implied authority to pur­
chase on husband's credit Rebuttal—Vorndtoration........................ 767

Transactions 1 «etween—Joint bank account f«>r convenience only— 
Right of wife on «leath «if husbami..................................................... 776

INCOME—
Residuary estate—Support of minor legatee*......................................449

Wills—D«‘vi*e «if income u|mn «leath «if life tenant—Remainder to 
devisee's children............................................. 1

Will*—Construction of «levise of income from fund for life 311

I NX t >M PETENT PER St »\ s— 
See also Infants.

Sale of land by aged person—lnaileipiacv of consideration—Absence 
of incapacity ........................................................................................ 765

INDIANS—
Title to seigniory «if the Lake of Two Mountains—Oka Indians 
in Queliec..................... ............................................................................ 263
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INDICTMENT. INFORMATION AND COMPLAINT—
Amendment after passing by grand jury—Different offence..............437

Amendment—Complaint laid under void Provincial Act—Subse­
quent Act of Dominion Parliament—Prohibiting sale of cocaine. . 501

Amendment—Obtaining money by false pretences—Grand jury's 
finding—Changing charge to one of obtaining credit—C'rim. Code 
1000, sec. 405a......................................................................................... 437

Quashing—Substituting different offence after grand jury's assent 
—Crim. Code 1000, sec. 1010............................................................... 437

INFANTS—
Cheques drawn by infant—Over $500—Liability of bank—R.S.C.
1006, ch. 20, sec. 05 ............................................................................... 418

Criminal liability of parent for failure to provide necessaries for 
children—Can. Cr. Code 1000, sec. 242............................................... 257

Custody of—Ground for giving custody to stranger—Impecuni- 
osity of parent ......................................................................................... 702

Laches—Failure to bring action to recover amount of cheque for 
over a year—Mistake as to his age ................................................... 418

Parent's right to custody of—Agreement signed by father giving 
custody of infant to grandparents—Effect of statute—1 Geo. V. 
(Ont.) ch. 35, sec. 3 ............................................................................ 791

Right to custody of—Foreign decree in divorce proceedings............ 406

INJl'NCTION—
Discretion of Court—Postponing operative effect of interim injunc­
tion—Permitting railway company to expropriate............................ 455

Eminent domain—Appointment of arbitrator—Fixing compensa­
tion for waterworks purposes—When interlocutory injunction will 
be granted ...............................................................  704

Infringement of patent—Breach of covenant not to engage in 
business .     891

Pollution of mill pond—Dumping debris—Damages .......................  549

Prohibiting maintenance of store in contravention of municipal by­
law—When to become operative—Stay of enforcement.....................  447

Right of landlord against tenant—Inde|*endent action to restrain 
without claiming cancellation of lease ............................................. 68

Wrongful seizure of goods—Injunction to restrain—Full remedy in 
replevin or in damages ............................................................................ 749

INSOLVENCY—
What constitutes—Abandonment of property—What constitutes a 
trader—Cheese manufacturer ................................................................  481

Winding up of company—Property in possession of assignee for 
benefit of creditor—Right of liquidator to take possession.............. 400



5 D.I.R. | Index. 025

INSTRUCTION TO JURY—
See Appeal ; Trial.

INSURANCE—
Change of lieneficiarv—Preferred class—Adopted child—4 Edw.
VII. eh. 16, see. 7 .................................................................................... 282

Cost of carrying, on railway supplies as part of compensation for 
breach of guaranty ....................... ........................................................ 154

Declaration naming beneficiary—Death of beneficiary named in 
certificate—R.S.O. 1897 ch. 203, sec. 151, sub-sec. 3................... 282

Employers' liability—Action for damages for death of employee— 
Time for moving for setting aside third party notice..................... 887

Fraud and deceit—Insurance on wife—Husband lieneficiarv—False 
answers and concealment .................................................................... 719

Mutual benefit insurance—Death of lieneficiarv prior to that of 
assured—No new beneficiary named — Foreign society — R.S.O. 
1897, ch. 203. secs. 147. 161, sub-sec. 3..............................................282

Payment of loss—Marginal note—Presumption as to where pay­
ment is to be made....................................................................... 292

Policy—Application signed hv intoxicated |ierson—Material mis­
representation—Absence of ratification—Fraud of agent. 366

Representatives by insured as to state of health—Suppression of 
material fact—Avoidance of policy......................................................719

Unauthorized offer of liability insurance company to settle claim— 
Death of workman—Workmen's Compensation Act (Alta.). 50

INTERPLEADER *
Want of neutrality—Architects* commission................ 885

INTERROGATORIES -
Discovery—Right to interrogate ns to matters which party knows 
nothing about ..........................................................................  28

JOINDER—
Of causes of action, see Action.

Of parties, see Parties.

JUDGMENT—
Action by Attorney-General on relations of a municipality and its 
building inspector and by municipality itself- Pleadings—Amend­
ment on trial -Judgment in former action by municipality alone.. 824

Conclusivenes* of judgment dismissing action flor non-compliance 
with order for costs- Effect of payment after judgment................... 31

Con. Rule 603—Action on guaranty- Proof of amount due—Re­
ference ...................................................................................................... 882

Effect of decision of wreck commissioner on right of individual 
aggrieved—Re* judicata—Wreck—R.S.C. 1906. ch. 113. sec. 926.. 229 
60—5 D.L.R.
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JUDC M EN T—Continued.
Re* judicata—Decision of C’ourt of competent jurisdiction .............  825

Summary judgment—Action by solicitor for cost*....................... . 470

JUDICIAL DISCRETION—
Dispensing with trial by jury .............................................................. ($41

Granting specific performance .............................................................. 520

Interim injunction — Postponing operation of — Expropriation by 
railway company .....................................................................................  455

JURISDICTION—
Of Courts, see Couvris.

JURY—
Notice for—Computation of time—Words “at least.” “clear days”. 545 

Publication of names of jurors in violation of statute—Criminal
case—Change of venue .........................................................................  474

Right to trial by jury—Judicial discretion as to dispensing with... ($41

Right to trial by jury—Wrongful striking out of jury notice— 
Issues of fact raised on pleadings........................................................  641

Trial—Verdict— Insufficient answers of jury—Disagreement.........  232

LABOUR—
Hotel importing waiters—European plan- Alien Labour Act. R.S.C. 
1906, eh. 97, sec. 9 ..................................................................................224

Voluntary entry into Canada at own expense—Advertisement 
posted in New York—Alien Labour Act. R.S.C. 1906. ch. 97, secs. 2 
and 12 ....................................................................................................... 224

LANDLORD AND TENANT-
Assignment of lease—Restrictive covenant as to hotel—“Tied" 
house ......................................................................................................... 565

Le nee—Implied prohibition—Lease for designated purpose—Right 
to lild ..................................................................................................... 68

Liai», ity of tenant for rent after surrendering premises and giving 
notice to quit .........................................................................................  62

Notice to quit—Reasonable length of time—Sufficiency................. 62

Right of tenant to compensation for repairs ................................... 62

What is reasonable notice of termination of tenancy..................... 62

LAND TITLES (TORRENS SYSTEM)—
Caveats—Who may file—Partner claiming interest in land lie- 
longing to co partners—Absence of writing........................................ 834

Procedure—Caveat tiled by member of partnership against land 
owner by his co-partners—Conditions .................................................  834

LEGACY—
See Wills.
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LEGISLATURE—
Speculation a-s to intent—Construction of statute- Railway Act. 
R.S.C. 100(1, ch. 37 .................................................................... 43

LIBEL AND SLANDER—
Insolvent plaintiff — Report of proceeding before magistrate —
Animus ...................................................................................................... 892

Trial of action for—Reference to jury in respect to money paid 
into Court ................................................................................................  148

LIFE INSURANCE—
See iNHfBAXCK.

LIMITATION OF ACTIONS—
Bar of remedy- Adverse possession — Wild lands—Payment of
taxes ........................................................................................................  075

Continuous damage by railway—Application of R.S.C. 1900, ch. 37, 
sec. 300 ...................................................................................................... 209

Defective sidewalks—Adjoining owner’s statutory duty—Time for 
bringing action against municipality ..............................................  300

Interruption of limitation by payment .............................................. 707
Prescriptive right to pollute stream- -When statute begins to run. 118 
Trespass to land—Railway laying side-track—R.S.C. 1900, ch. 37.
sec. 309 ..................................................................................................... 209

LIS PENDENS—
Defective endorsement Statement of claim—Refusal to sign “op­
tion” of purchase of land—Vacating registry of certificate.............  883

Holder of title—Right to have lis pendens vacated—Real Property 
Act (Man.), sees. 71 and 01 .................................................................. 218

LOST GRANT—
When presumption as to arises ............................................................ 117

LOST PROPERTY—
Finder—Wallet left in bank found by clerk—Handed to accountant 
—Absence of any claim us to lost property..................... ............... 11

MALICIOUS PROSECUTION—
How termination of prosecution may lie shewn—Dismissal of
charge .....................................................................................................    486
Implied malice—Absence of reasonable and probable cause.............  486

Malice—Arrest of plaintiff—Refusal of defendant to have summons 486
Reasonable and probable cause—How shewn...................................... 486

MANDAMUS—
When it may issue—To taxing officer—Intention of Court—.Juris­
diction to issue mandatory order ........ ............................................  484

MARRIAGE—
Annulment — Prior existing marriage — Decree asked by consent
without oral testimony ..................................................................... 186

MASTER AND SERVANT—
Architect—Preparation of plans and specifications—Remuneration— 
Evidence—Agency—Ratification ..........................................................  885
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MASTER AND SERVANT—Continued.
Assumption of risk—Breach by master of statutory duty—“Volenti 
non lit injuria”.....................................  318
Duty of railway in reepect to rules and regulations—Effect of 
violation of rulas—What must be proved before recovery.............. 332

Employees of corporation—Wages Liability of director of com­
pany .......................................................................................................... 242
Employer's liability for breach of statutory duty—Assumption
of risk........................................................................................................  328
Failure to guard set screw—Breach of statutory duty—Defect
within R.S.N.S. 1000, eh. 170. secs. 3 and 5. sub-sec. (a).................  317

Liability of independent contractor for negligence—Falling of wall
of building................................................................................................. 365
Liability of master—Contributory negligence—Breach of statutory
condition—N.S. Factories Act (1001) eh. 1, sec. 20........................ 317

Liability of master for death of employee—Improperly insulated
electric wires—Direction of master ....................................................... 106

Liability of master—“Respondeat superior”—Question of fact in
each case ................................................................................................... 582

Liability of master—Signalman appointed by one railway com­
pany—Another railway granted right to cross line—Negligence of 
signalman ................................................................................................. 582
Liability of master—Vngnarded set-screw in shaft—N.S. Factories
Act (1001), ch. 1. sec. 20...................................................................... 317

Liability of master—Unguarded set-screw—Voluntary assumption
..I risk 117
Liability of railway company—Engineer running a snow plough— 
Preceding in absence of crossing or station signals—Workmen's
Compensation Act (Ont.), R.S.O. 1897, ch. 100................................  332
Saw-mill—Mill-gearing guarding N.S. Factories Act (1901), sec.
20 ..............................................................................................................  317

Servant injured by explosion—Unguarded receptacle .......................  882

Servant's assumption of risk Walking under dangerous platform.. 55

When relation exists— fontraetor—Workmen’s Compensation Act
80

MAXIMS—
nQui facit per alium facit per se” .....................................................  365

"Respondeat superior" ........................................................................... 582

“Volenti non fit injuria" ..................................................................... 318

MERDER—
Assignment of timber berth—Subsequent mortgage—Absence of 
reference to assignment ........................................................................ 337

MINES—
Trespass—Non-compliance with Mining Act as a defence.................  188



.MISDIRECTION
See Appeal; Crimin al Law : Trial.

M ^REPRESENTATION—
Fraud and deceit—Withholding part of subject matter................. -JUS
Remission of contract executed or executory Absence of fraud 871

MISTAKE—
Cancellation of allotment—Illegal shares Komis—Mistake of law. 7:i

Failure to tile mortgage in land titles office—Scale of coats—Fore­
closure action against purchasers for value without notice............. 41(1

Power of officers of Court to correct errors and defects in warrants 57

MORTGAGE—
• Foreclosure — Payment of amount in arrears — Sask. Statutes, 

11)10-11, ch. 12, sec. 7 ................................... ............. .....................301

Liability of trustees—Mortgage to secure bonds Redemption fund 
—Discretion .............................................................................................. 32

Parties No claim against—Sale instead of foreelosure ................. 301

Redemption—Elfect of—Liability of Mortgagee in possession to 
account for prolits -Payment to mortgagor of monthly rental........ 338

Rights and liabilities ol1 mortgagee in possession—Repairs—Reser­
vation of right to redeem- Improvements after notice of intention 
to redeem .................................................................................................. 337

Sale on default of instalment—Alleged release .............................. 301

Suspension of power of sale-- Mortgagee in possession pursuant to 
agre* ment—Extension of time ............................................................. 337

What constitutes a good equitable mortgage Outstanding legal

What constitutes—Equitable mortgage- Deposit of documents of 
title—Law of England ....................................................  452

Valuation ofl mortgagee—Meaning of “true value" -R.S.B.C. 1011, 
ch. 127, sec. 170 ................................................   628

MOTIONS AND ORDERS—
Affidavit filed by officer of corporation opposing application for pro­
duction of reports of accident—Went ilicat ion of reports...............  751
Affidavit filed subsequent to service of notice of motion ............... 20

Service of notice of motion by posting up in local registrar's olficc. 20

MOTOR VEHICLES—
See Automobiles.

MUNICIPAL CORPORATIONS -
Absence of jurisdiction—Revocation of a permit already given— 
Retroactive effect of by-law 2 Geo. V. (Ont.), ch. 40. sec. 10.... 050

Ry-law prohibiting erection of buildings upon certain residential 
streets—Validity of—4 Edw. VIT. (Ont.) ch. 22. sec. 19 ...............  843
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MUNICIPAL CORPORATION'S—(Winiirrf.
By-law prohibititi«r erection of gas works or gas holders within the 
city—Action liy Attorney -Ceneral—Prior judgment.........................  823
By-law regulating percentage of butter fat in milk—Ultra vires. . 877

By-law restricting buildings on street—Unreasonableness—Owner 
not able to make most profitable use of his lot—(rood faith of 
munkvpality ............................................................................................  843
Legislative functions—By-laws forbidding erect ion of gas works or 
holders--Permit of city council—Building restrictions Prescribed

Liability for damages Faulty construction of a ditch —Undermin­
ing of abutting land—Fall of fences ..................................................  524
Liability for damages—Flooding of ravine......................................... 525

Liability for damages on failure to carry out ultra vires contract 
Non-observance of statutory requirements as to publication.........  305

Liability for damages—Pole on street—Erection by telephone com­
pany without authority, R.S.O. 1807, eh. 223, sec. 600, sub-sec. 1.. 700

Prohibition by by-law of the erection of an apartment house or
garage already located ........................................................................ 659

Power to authorize use of street—Erection of telephone poles—Re­
solution of council .................................................................................  700

Power of city to construct waterworks—Acquisition of land— 
R.S.S. 1000. eh. 91 ................................................................................. 83

Regulating erection of buildings—Room in dwelling house used for 
ladies’ tailoring—Manufactory .............................................................. 447

Right of private water company against—Damages—Recovery for 
additional water ..................................................................................... 80

Validity of by-laws passed—Reasonableness—(1 rounds of invalida­
tion—Within powers .............................................................................  843

NATURAL UAS—
Reservation of minerals under deed -Specifically mentioned—Con­
struction ..................................................................................................  207

NECESSARIES—
Liability of husband for failure to provide—Criminal law -Essen­
tials of offence and meaning of word ................................................. 256

NEGLIGENCE—
Employee’s compliance with commands of foreman—Dangerous 
machinery—Insufficient hooks ..................................................... 216

Violation of regulations—Defective system .....................................  332

Failure to guard set-screw statutory duty X.S. Factories Act 317

Master and servant—Fall of wall of building—Liability of inde­
pendent contractor .................................................................................. 365

Sufficiency of proof of—Death due to .............................................. 105
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NEWSPAPER—
Comments of—Criminal —Change of venue ................................  474

NEW TRIAL—
Criniinnl trial Error of Court—Wrong instruct ions as to neces- 
sity of corroborating testimony of an accomplice ........................... 498

Improper admission of evidence—Misdirection—Supreme Court Act,
C.S. (X.B.), eh. 111. sec. 376 ................................................................ 201

Improper reference by counsel to money paid into Court............... 148

Wrongful admission of evidence—Charge of rape—Evidence of 
commission of similar offence................................................................ 347

NON RESIDENT—
Service out of jurisdiction, see Whit axd Process.

NOTARY PUBLIC—
Authority of New York notary public to take oath upon com­
mission—C.P. Que., art. 30 .................................................... . 182

NOTICE—
Evidence of Failure to give notice of injuries and to bring action 
within statutory time—Defect in sidewalk. R.S.Q. 1909, art. 5641, 
sub-sec. 20 ................................................................................................ 300

What is reasonable notice of termination of a tenancy................... 62

NUISANCE—
Statement of claim—Particulars of damage—Noxious gases......... 890

OATH—
Administering oa-tb to Christian Chinaman according to Chinese 
customs ................................................................................................... 629

Authority of a New York notary public to take oath upon com- 
mission—C.P. Que., art. 30...................................................................... 182

Sufficiency in mode of administering—Function of Judfp* trying 
charge of perjury  629

OFFICERS—
Court officials Presumption in favour of—Mutters of routine ... 733 

Custody of official documents.............................................................. 20

Powers of clerks and police magistrate's officers to correct errors 
and defects in commitment warrants.................................................. 57

OFFICIAL DOCUMENTS
Custody of local registrar.................................................................... 20

OPTION—
Purchase of land—Defective endorsement of writ—Statement of 
claim—Vacating the registration of a certificate of lis pendens. . 883

Purchase of land—Purchaser residing at a distance—Sufficiency 
of acceptance by letter ........................................................................  670
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OPT I ON—Con t i nued.
Purchase of land—Time in which option may be accepted— 
Transfer by owner to innocent third party ................................670

PARENT AND CHILD—
Action by mother to set aside quit-claim deed made to son........ 884

Criminal liability of parent for failure to provide necessaries for 
children—Can. Crini. Code 1906, sec. 242 .....................................  257

Custody ofl infant («round for giving custody to stranger Im- 
pecuniosity of parent .................................................................... 792

Father's right to custody of infant daughter—Agreement giving 
custody to infant's grandparents—Effect of .................................  791

Right to custody—Child in Canada—Foreign decree in divorce 
proceedings .........................................................................................  406

Status of adopted child—Ontario law .............................................  282

PAROL CONTRACTS—
Evidence—Explaining and making clear doubtful and uncertain 
terms ......................................................................................................... 596

PAROL EVIDENCE—
Identifying parcel of land agreed to lie sold—Boundaries of par­
cel pointed out by owner to purchaser............................................... 764

PARTICULARS—
Pleading—When they should lie ordered ............................................  29

PARTIES—
Attorney-Oeneral bringing action on relation of municipality and 
an officer thereof—Independent rights—Conclusiveness of prior 
judgment where municipality sued alone .........................................  824

Joinder of defendants—Action for personal injuries through fall 
of building—Registered owner .............................................................  377

Joinder of defendants—Actions in tort—Personal injuries.......... 377

Motion to set aside third party notice—Time for moving—Em­
ployers’ Liability Insurance—Terms of Policy—Action for dam­
ages for death of employee ...............................................................  887

Status of liquidator—Winding-up Act (Can.)—Representation 
of creditors generally ........................................................................... 460

Third party proceedings—Discontinuance by plaintiff—Right to 
recover costs ..........................................................................................  200

Trial of several actions—Different plaintiffs—Common defend­
ant—Setting down for hearing at same sitting—Prevention of 
repetition of evidence ........................................................................... 814

PARTNERSHIP—
Accounting between partners—Agreement as to dissolution—Ac­
tion to wind up ....................................................................................... 14
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PA RTNKRSHIV—< 'on t i » u ed.
Dissolution—Reference to take account—What report must shew. 205 

Onus of shewing that partnership at will terminated.....................  14

Partnership real estate—Absence of written partnership articles 
—Right of member to file caveat against land owned by co­
partners ................................................................................................... 834

Rights and powers of partners in granting lease of partnership 
property ..................................  08

What constitutes—Failure to bring in any capital—Absence of 
written contract—Division of opinion .............................................  693

PATENTS—
Infringement—Action for. and for breach of covenant not to en­
gage in business—Limitation ............................................................. 891

PATH MASTER—
Liability of for removing a fence from highway .........................  079

PAYMENT—
Application—Absence of claim at time of making....................... 118

Interruption of Statute of Limitation by payment ................. 767

PERJURY—
Form of administering oath—•Chinaman alleging he was a 
Christian sworn to Chinese customs ...............................................  029

Sufficiency of mode of administering oath—Function of .fudge try­
ing charge .............................................................................................. 029

PLEADING—
Amendment at close of trial—Truth of allegation sought to be in­
troduced not confirmed by evidence .................................................  825

Amendment at trial—Action for malicious prosecution................ 487

Amendment—Compensation in costs ...............................................  825

Amendment—Ground of action or defence....................... 825

Amendment on the trial—Defendant pleading estopjiel by judg­
ment—Erection of gas works—Municipal by-laws—Prior judg­
ment ........................................................................................................ 823

Definiteness—Municipal by-law—Necessity of asserting validity of 395

Inconsistency with endorsement on writ of summons—Amend­
ment—Validation of pleading—Costs ...............................................  881

Particulars—Statement of claim—Motion before delivery of de­
fence—Absence of affidavit—Nuisance—Damages .......................... 890

Particulars—Sufficiency of reference to pleadings in answer to 
demands for particulars of reply .....................................................  28

Particulars—When they should lie ordered—Prior to examination 
for discovery .......................................................................................... 29
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PLEA I) I NO—Con I i ii tied.
Striking out defend-—Von. Rule 298—Non-payment of interlo­
cutory costs—Remedy ........................................................................... 892

POSSESSION—
Trespass—Possessory title to support action—Constructive pos 
session ......................................................................................   106

POWER OK ATTORNEY—
ElTect of giving power of attorney—Authority to deal with land 
—Estoppel—Questioning transfer ...................................................  -18

I*OWERS—
Appointment—Insufficient exercise of power—Wills Act, R.S.S. 
1900, ch. 139, sec. 8 ............................................................................. 543

PREFERENCE—
Fraudulent conveyances—Agreement to give security—Finding 
in favour of agreement ......................................................................... 577

PRESl'MPTION—
See Evidence.

PRINCIPAL AND AGENT—
And see Hbokebn.
Absence of authority to contract for sale of land—Right to speci­
fic jHM-formance .............................................................................  81
Agent's authority to secure purchaser for land—Right to con­
clude agreement for sale—Specific performance .............................. 141

Agent's authority to sell land—Construction of letter—Revocation 534

Immovable property—Promise of sale accepted on behalf of a 
party whose name is not disclosed .................................................... 315

Liability nsband for wife’s acts as his agent—Rebuttable pro- 
Bumpti'   767

Negligem e of a brother using owner's automobile for his own 
purpose—Liability of owner—Absence of agency .......................... 580

Purchase by agent of principal's property—Knowledge of princi­
pal—Absence of taking any advantage .............................................. 491

Ratification of agent's unauthorized agreement for sale of land. .534

Right of agent to compensation—Employed by two or three pur­
chasers of real estate—Liability of the two employing principals. 559

What constitutes Mixing money due principal—Returning of 
amount paid as deposit ......................................................................... 534

PRIVATE ROAD—
Liability of railway company for death of teamster unloading 
ears—Non-repair of roadway ............................................................. 145

PROCESS—
-See Wbit and Pboceks.
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production of documents—
See Discovery axd Inspection.

PROHIBITION—
Doubt as to jurisdiction of inferior Court—Judicial discretion in 
refusing prohibition ................................................................................ 733

Jurisdiction of inferior Court—Incorrect order—Enlargement of 
motion to allow correction of mistake......................... .................... 733

Procedure—When writ may issue—Applicability where judicial 
officer exercises jurisdiction in illegal and irregular manner 733

PROMISSORY NOTE—
See Biixs and Notes.

PROTEST—
Copy of notarial protest as evidence—C.C. Que. art. 1209, 1211 270

PROXIMATE CAUSE—
And see Negligence.

Negligence of railway company—Violation of rules and regula­
tions—Defective system ....................................................................... 332

PUBLIC IMPROVEMENTS—
Expropriation of land, see Eminent Domain.

PUBLIC LANDS—
Rights of grantee—Enlargement . ... ................................................ 116

Right to take by expropriation proceedings—Waterworks. . . 84

QUIT CLAIM DEED—
Grantee under—Estoppel—Right as to warranty in prior deed.. 5

RAILWAYS—
Construction contract not awarded—Damages—Costs of supplies 
plus percentage ....................................................................................... 471

Construction contract not awarded—Liability for supplies taken 
in—Insurance ......................................................................  154

Duty of railway in respect to rules and regulations governing 
employees—Violation of rules—Proximate cause ............................  332

Grade separation at railway crossing—Installation of telephone in 
subway—Liability for expenses of re-locating telephone line 297

Injunction against—Private way—Discretion of Court—Postpon­
ing operation of injunction ................................................................. 455

Liability for costs of re-Io'tatirtg telephone line—Installation in 
subway .....................................................................................................  297

Liability of. to caretaker of stock—Reduced fare—Exemption from 
liability ............   618

Liability of railway company—Death of teamster unloading cars 
—Non repair of roadway ..................................................................... 145
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RAILWAYS—Continued.

Liability of railway company for negligence of signalman—An­
other railway crossing right of way ................................................. 582

Measure of damages—Removal of spur track ................................ 716

Right acquired by railway company—Eminent domain—Abandon 
ment by railway—Reversion to original owner...............................  208

Right to expropriate land in residential district—Cut-oil" or spur 
line ........................................................................................................... 391

What constitutes—Trespass by railway company—Taking |n>s- 
scssion of strip of land less than the statutory width..................208

RAPE—
Evidence—Commission of similar offence—Voluntary statement 
—Cross examination ............................................................................... 347

RATIFICATION—
See Estoppel.

REAL ESTATE AGENTS—
Commission—Sullieiency of service ...................................................... 008

Commission—Sullieiency of services—Sale effected through an­
other agent ............................................................................................... 807

Compensation—Absence of authority of vendor—Instalment con-

Coin|iensation—Sullieiency of service—Sale effected through an­
other broker ............................................................................................. 049

Option to purchase—Commission ...................................................... 613

Payment of commission—Fiduciary relation .....................  014

Right to commission—Bringing buyer and seller into contrac­
tual relations—Sale effected by another .......................................... 808

Right to commission—Withdrawal of land by owner—Sufficient 
cause of sale ........................................................................................... 808

Sufficiency of service—Sale after expiration of option—Exten­
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ONT. press grant of the easement has been made.” Consequently, the
D (i Crown, by what was done, gave the grantee the right to carry on
1912 saw-milling “in the ordinary wav”—and that, it is admitted, was,
----  at that time, throwing saw-dust, etc., into the stream. The

Hunter natural result being that this was carried down stream over and
Richards, between other lands of the Crown, the grantee acquired the ease-

----  ment over such lands necessary to enable him to carry on in the
Ridiiuii,j. ordinary way his business. That this “polluted” the water is

immaterial—“a right to pollute water may be acquired by grant, 
express or implied:” Goddard, 7th ed., p. 355—and not less than 
others on the doctrine that a vendor cannot derogate from his 
ow'n grant.

In Hall v. Lund (1863), 1 H. & C. 676, S., the owner of certain 
land, demised part of it, a mill, to the defendant, described as 
a “bleacher.” This had been used as bleaching works, and it was 
mentioned (in effect) in the lease that it was for the purpose of 
carrying on the business of bleaching. The defendant entered 
and carried on his business as a bleacher, which involved throwing 
into a stream passing through S.’s other land a considerable amount 
of foul and polluting matter, pulp, refuse, drugs, etc. The plain­
tiff bought the other land of S. and the reversion of the mill. 
Pollock, C.B., “cannot see any difference” between “the lessee 
using the stream for the purpose of carrying off his refuse” and 
“taking water from a stream and returning it in a foul condition,” 
and adds: “The plaintiff, who purchased the reversion, stands in 
the same position as the lessor, and cannot derogate from his 
own grant:” p. 683. Channell and Wilde, BB., also considered 
that the lessor, having demised the premises for the purposes of 
bleaching, neither he nor those claiming under him could derogate 
from their own grant. See Gale, 8th ed., p. 124.

Ewart v. Cochrane (1861), 4 Macq. H.L. 117, is another case 
of right to foul a stream being acquired by implied grant—implied 
because this was necessary for the convenient and comfortable 
enjoyment of the property granted, not essentially necessary 
so that the property granted would be valueless without it (p. 123). 
Lord Chelmsford says (p. 125): “It was essential to the enjoy­
ment of the tan-yard, and therefore one must imply a grant to 
D. when the tan-yard was conveyed to him . .

There are other cases, not of pollution, decided on the same 
principle, e.g., Siddons v. Short, 2 C.P.D. 572. The plaintiffs 
desired to build an iron foundry, and bought land from the de­
fendants for that purpose—nothing being said in the deed as to 
the purpose. The defendants were prevented from mining for 
coal upon the rest of their land so near as to imperil the plaintiff’s 
building, although the deed contained no grant of right to support, 
and the natural right to support for the land unburdened would 
not have entitled them to support for their new buildings.

I think the Crown was bound not to prevent the purchaser 
acting in the ordinary course of saw-milling at that time, and
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could not object to his doing so in virtue of ownership of lands 
lower down.

The saw-mill began operations in 1855, as stated at the trial, 
not disputed, and in effect found by the trial Judge—the witness 
Bower and others prove it satisfactorily—Ferguson, the grantee, 
and Cameron, his partner, operating it.

At some time—when, does not appear—the plaintiff acquired 
title to lot 10; his father, apparently, before him, owned the land; 
the furthest back I can find any reference to this ownership being 
at p. 23, where the plaintiff says that his father had been running 
a saw-mill at the point for eighteen or twenty years, and stopped, 
as he supposes, twenty years ago. This is just a guess apparently 
(p. 24) ; but, if we accept it, and if (which does not appear) the 
father began sawing as soon as he got a patent (if he did get one) 
of the land, the date is carried back to 1872 or 1870. In any 
event, the predecessor in title of the land of the plaintiff obtained 
his patent subsequent to that of the predecessor in title of the 
land of the defendants. If such be not the fact, it was for the 
plaintiff to make it clear; and he should be allowed to put in the 
patent of lot 10. The plaintiff’s predecessor took no more by 
his grant than the Crown had to give him; and, consequently, 
the plaintiff holds the land subject to the casement already men­
tioned, unless something more appears in the case.

The Registry Act does not assist the plaintiff. From the 
first Registry Act in Upper Canada, in 1795, 35 Geo. III. ch. 5, the 
operation of the statute is limited to a period after the grant from 
the Crown. It will, however, be proper to consider what took 
place after 1855. The evidence does not warrant any finding 
other than that until 1895 or 1890 the defendants’ predecessors 
in title used the stream as a vehicle for carrying off the saw-dust, 
etc., from the upper mill, and that no substantial change took 
place.

1 think we are bound by the decision of the Divisional Court 
in Re Cockburn, 27 O.R. 450, to hold “that where twenty years’ 
open and uninterrupted user is proved, a jury may and ought to 
presume the existence of a lost grant, if . . . there be no 
evidence in denial, explanation, or modification of the actual en­
joyment, and that this presumption cannot be displaced by 
merely shewing that no grant was in fact made, though it is re­
butted if there be an incapacity to grant the easement, extending 
over the whole period in the course of which the right (if granted 
at all) must have been granted:” p. 407. I do not discuss the 
many cases before Re Cockburn and Dalton v. Angus, 0 App. Cas. 
740, upon which it is founded.

That the doctrine of lost grant has not been affected or lie- 
come effete by the operation of the statute, is clear. More than 
twenty years' quiet and uninterrupted user of the easement took 
place during the time of the plaintiff and his father, before 1895
or 1896.

ONT.

D. C. 
1012

Richards.

Riddell. J.
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1912

Richards. 

Riddell, j.

The statutes of Canada against throwing saw-dust, etc., into 
navigable waters are appealed to. The first of these is (1873) 
30 Viet. ch. 05, see. 1, assented to on the 23rd May, 1873, which 
forbids owners, etc., of saw-mills throwing saw-dust, etc., “into 
any navigable stream or river either above or below the point 
at which such stream or river ceases to be navigable.” Even 
supposing that this statute should be held to apply to the Constant 
creek, and that it would void a grant after the statute, there was 
a time during which the predecessor in title of the plaintiff could 
have legally granted the easement claimed; and that, according 
to the authorities quoted, is sufficient to compel us to infer a lost 
grant at that time. The enactment of the statute would or might 
not affect the rights of the owners inter se.

In 1886, by 49 Viet. ch. 36, sec. 8, this Act was repealed, and 
sec. 7 introduces a provision somewhat different: “No owner 
. . . of any saw-mill . . . shall throw . . . any saw­
dust, edgings . . . into any river, stream or other water an> 
part of which is navigable, or which flows into any navigable 
water . . .” This became R.S.C. 1886, ch. 91, sec. 7, and is 
now R.S.C. 1906, ch. 115, sec. 19.

There is no evidence that Constant creek itself is navigable 
so that the original Act of 1873 would not apply; nor is the evi­
dence such as that it could lie found that the later statutes hav< 
any application. The branch of the Constant upon which these 
mills are situated is above Ferguson Lake—it flows into that 
lake, which is about a mile long—but there is no evidence that 
this lake is navigable. Then a stream flows from Ferguson Lake 
down to McNulty Lake or “eddy, you couldn’t call it a lake,” 
and then to Calabogic Lake, which is navigable. It is not appar­
ently the case of a large stream or river having an expansion in 
its course, like the River St. Lawrence and Lake St. Louis, but 
rather like a chain of lakes—at least so far as Ferguson and ( ’ala- 
bogie are concerned—with streams connecting the upper with 
the lower. It seems to me that the stream, twenty miles away, 
can no more be said to flow into Calabogie Lake than the St. Clair 
can be said to flow into Lake Erie. Criminal statutes are to be 
interpreted strictly; and I am unable to convince myself that the 
acts of the defendants, continued for so many years, are criminal 
in the sense of violating the statutes of Canada.

The Ontario legislation, now R.S.O. 1897, ch. 142, sec. 4, from 
the beginning excepted saw-dust : see C.S.U.C. ch. 47, sec. 2. 
And, moreover, in the body of the section itself, sec. 4, it is 
made applicable, not to all streams, but to all except those then - 
after mentioned- use are set out in sec. 6, and, amongst others, 
include “rivulets wherein salmon, pickerel, black bass or perch, 
do not abound.” The exception is contained in the section creat­
ing the offence and imposing the penalty—and in such cases the 
person alleging an offence against the statute must, at least in
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civil proceedings, prove that the case is one to which the general 
words apply. See the cases cited by Lord Alverstone, C.J., in 
Hex v. James, [1902] 1 K.B. 540, at pp. 544, 545. At the worst, 
in view of the long and uninterrupted course of action by the 
defendants and their predecessors in title, one should not hold 
that the prohibition did exist, without clear evidence of the 
application of the statute.

So far then as saw-dust is concerned, there is nothing to prevent 
the implication that the Crown gave the power to loul the stream; 
and, as I think, the same should be held in respect of the other 
materials from the mill thrown into the stream. If, indeed, it 
were contended, as I think it is not, that the stream is not one 
within sec. 6, the plaintiff should, if it be material, have the privi­
lege of proving it if he can.

If this view be correct, none of the acts relied upon by the plain­
tiff of payment by the defendants have any bearing—a right ac­
quired is not divested without something equivalent to a grant— 
the mere payment of money may be and often is cogent evidence of 
what the person paying conceives his rights to be, but it does not 
determine what the rights are, or by itself derogate from rights 
actually existing. And the same remarks apply, as I think, to 
a lost grant.

But I agree that, if the acts complained of were illegal, there 
could be no implication that the grant of land for the purpose 
of a saw-mill also gave the right to violate the statute. And the 
law would not imply that the lost grant to be found contained a 
grant of the right, even as against the grantor, to do an act for­
bidden by the law: Iiochdale Canal Co. v. Radcliffe, 18 Q.B. 287; 
X raver son v. Peterborough Rural District Council, [1902] 1 Ch. 
557, reversing S.C., [1901] 1 Ch. 22.

I do not discuss the statute or the effect of the more or less 
ambiguous payments upon any right to be acquired under the 
statute. It would appear that the learned trial Judge thought 
that the yearly payments were for a use of the waters in excess 
of the right acquired by the defendants under the statute—but 
that I do not go further into. It seems that no greater amount 
of sawdust, etc., has, since the burner was erected in 1903, been 
placed in the stream than before the first payment. I cannot see 
that the plaintiff has made out a case. If the right came by impli­
cation from the Crown, with the patent, it does not appear that any 
excess has been committed—and if by implication through a lost 
grant, the same statement applies.

If the plaintiff desires to be permitted to shew that the stream 
is not within sec. 0 of the Ontario Act, he should be allowed to 
do so, in which case the costs of action, appeal, and new evidence 
should be reserved to be disposed of upon the renewed application 
to this Court—but, if not, the appeal should, in my view, be 
allowed with costs, and the action dismissed with costs.

ONT.

D. C.
1912

Richards.

Hiddell. j.

Appeal dismissed; Riddell, J., dissenting.
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Re T1DERINGTON.
liritish Coin hi hi« Court of !/>/><#//. Al action a hi, C.J.A.. Irving anil 

tlallihrr, JJ.A. February 10. 1012..

1. Appeal i 81 B—20)—Right ok appeal—Discharge on habeas cxjbpi •
UNDER EXTRADITION COMMITMENT, 

lu tlie absence of Federal legislation |imiiittmg it. an appeal d<» 
not lie from an order diseliarging on habeas corpus a person frov 
custody under a commitment for extradition.

| f 'ox v. //a Acs. I.'i App. Vas. .100. and It ex V. Carroll. 14 Can. Criin 
tils. :us. 14 B.C.H. 110. followed; Harnanlo \. Font, 11 HO J J A.C. 
and He llall, 8 A.It. (Ont.) LT», distinguished.]

statement Appeal bv the Stale of Washington from an order of 
Hunter. C.J., upon habeas corpus, discharging Archibald Tider- 
iugton from custody under o commitment for extradition.

The appeal was dismissed.
K. V. Bod well, K.(\, for the appellant.
If. (’. Lowe, for the prisoner.

M*cj A*ld' Macdonald, C.J.A.:—Archibald Tiderington was committed
by 11 is Honour Judge Lampman, sitting as an Extradition Com­
missioner, for extradition to the State of Washington on a charge 
of embezzlement. An application was made to Gregory. fur 
a writ of hah» as corpus to discharge the prisoner from custody 
This was refused, and a second application was made to Hunter, 
C.J.. and granted, and the prisoner was accordingly discharged. 
This is an appeal from the said order, by the prosecution. The 
grounds of appeal relied upon are. that the application fur a 
writ having lieen refused by Gregory, J.. no order for discharge 
could be made by any other .Judge of the same Court, and that 
on the merits the order complained of should not have been 
made.

The jurisdiction of this Court to entertain an appeal v.a< 
raised, and after argument we took time to consider. I have 
come to the conclusion that the preliminary objection must 
sustained. I p to the time of the passing of the Judicature Arts 
in England, it is quite clear that there was no appeal from an 
order made in habeas corpus proceedings remanding or dis­
charging the person detained.

The applicant for a writ of halo as corpus could apply ' » a 
Judge of any Court, and, if refused, to the Court itself, and if 
there refused, then to a Judge of another Court, or to that ( irt 
itself, and so on successively. Hut such applications wen- imt 
regarded as appeals but as original applications. After the 
Judicature Act (1873) the question arose as to whether or not 
the section giving jurisdiction to the Court of Appeal, and v li 
provided that an appeal might be taken from all judgments, 
orders, and decrees of the High Court to the Court of Appeal.
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was wide enough to include an appeal in habeas corpus pro- B.C.
<•(*»■< lings. 5Ta.

The question came before the House of Lords in Co.r v. 11112 
Hakes, 15 App. ('as. 50(1. In that case the application for the 
writ was granted hv the lower Court, and the person detained tidkbinotox. 
was discharged from custody. The majority of their Lordships 
held that in such a case no appeal was intended by Parliament. Mcju.,d' 
As I read the case, their Lordships, while conceding that the 
general words of see. 10 of the Judicature Act were wide enough 
to give an appeal, yet thought Parliament did not intend to 
prejudice tin* liberty of the subject by giving an appeal against 
iiis discharge from custody ; that, if it had been intended to do 
this, Parliament would have used express words ; and in arriv­
ing at this conclusion they were much influenced by the con­
sideration that no machinery was provided in the Judicature 
Act for effectually dealing with the case where the person who 
had been detained could not be brought before the Court, and 
could not be remanded to custody by the appellate Court.

Mr. Bod well pointed out that in the ease of Barnardo v. Ford,
11802] A.C. 32(>, the House of Lords appear to have come to a 
contrary conclusion, but that was a different case. In that ease 
their Lordships decided the question which they refrained from 
deciding in the earlier case of Cox v. Halts, supra.

In the Barnardo ease, Barnardo v. Ford, (1802] A.C. 32(>, 
they decided that where the writ of Italuas corpus was refused, 
an appeal would lie. That would be in favour of the liberty of 
the subject, and in such a case the Court of Appeal could ef­
fectuate its judgment, the detained person being still in custody.

Mr. Bod well also referred us to In re Hall. 8 A.K. (Ont.)
115, which was an extradition case in the province of Ontario, 
in which the Court of Appeal entertained an appeal from an 
order remanding the accused person to custody.

That case is based entirely upon a local statute passed before 
Confederation, and at the date of that decision still in force, 
which expressly gave a right of appeal in habeas corpus cases.
It is. therefore, clear to my mind that, when the civil and crimi­
nal law of England were introdueed into this province on the 
lflth November, 1858, there was, under the laws of England, no 
right of appeal in a case like the present ; and, if there is now 
any such right, it must rest upon some statutory enactment.

We have been referred to no Act of the legislature prior to 
tli-1 incorporation of British Columbia in the Dominion of Can- 
ii'ht providing for any such right of appeal. Since Confedera­
tion the practice and procedure in criminal matters rests en­
tirely with thi Parliament of Canada, and no right of appeal 
is given in halo as corpus cases by any Dominion statute or code.
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C. A. 
1111

Re
TlDEBI NOTON.

Macdonald,
O.J.A.

I rung, J.A.

That the present is a criminal cause or matter, I think, cat 
not he doubted, especially in view of the decision in Ex / 
Woodhall, 20 Q.B.D. 832. That was a ease where the Queen 
Bench Division refused an application for a writ of habeas cor 
pus on behalf of the person committed to prison under the K> 
tradition Act. As the English Judicature Act, sec. 47, contain* 
a provision that there should be no appeal to the Court of 
Appeal in any criminal cause or matter, the question arose 
to whether a case like the present was a criminal cause or matte, 
and the Court there unanimously held it was. I do not find th 
that decision has ever been disapproved of. Now, while then 
no provision in our Court of Appeal Act that there should be i > 
appeal in any criminal cause or matter, it is not necessary, in 
my opinion, that there should be such in order to exclude such 
an appeal, because the province has no jurisdiction in such a 
matter at all.

Any Act of the province giving the right of appeal in a 
criminal matter, in the sense in which jurisdiction is given m 
the Dominion in such matters, would tie ultra vires of the pro*, 
ince. Had this been a case other than a criminal cause or matter, 
such, for instance, as detention for a breach of a provincial 
statute, or detention of a person without any authority at all, 
such as was the Barmrdo case, Barnardo v. Ford, [1892] AC 
326, an appeal would probably lie to this Court. It is unneces­
sary to decide that question now, but the Barnardo case would 
seem to indicate that that would be so.

I think, therefore, the appeal must be quashed, as we have no 
jurisdiction to hear it.

Irving, J.A. :—In ILrzoya v. Canadian Pacific B. Co., 12 
B.C.R. 454, the right to appeal was questioned on two grounds: 
(1) that, the man having been released, an appeal would lie 
futile, based on Co.r v. Halts, 15 App. Cas. 506; (2) that tic- 
Courts had no jurisdiction in the premises, as the matter was a 
departmental matter. The point raised in this case was nut 
discussed at either of the two arguments.

By sec. 19 of the Extradition Act, the prisoner is advis- d 
as to his right to apply for a writ of habeas corpus, but the 
Act makes no provision for its issue ; that is unnecessary, be­
cause the right to the writ is a right which exists at cornu mi 
law independently of statute. The jurisdiction to issue the 
writ was part of the inheritance of the Supreme Court of Br'idi 
Columbia from the early Colonial Courts, and any person who 
is in custody under a warrant or order of commitment li:> a 
right to have the validity of that warrant or order tested bv 
means of a writ issued out of the Supreme Court, irresp* ■1 -> 
of the legislative authority governing the issue of the writ. T! .
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that Court having given its decision, does an appeal lie to this B-C.
I'mn-t! cTa.

Mr. Lowe argues that the right of appeal being statutory, 
nml the Dominion Parliament not having dealt with the matter,
mi appeal lies, relying on the reasons adopted by the full Court ... 1!i'
in Hex v. Carroll, 14 Can. ('rim. Cas. 338, 14 B.C.R. 116, where it 
was held that there could be no appeal to the full Court from the irring.j.A. 
decision of a single1 Judge in a criminal case, unless such appeal 
was given by federal legislation. This argument seems to be un­
answerable, and 1 do not think we have any jurisdiction to hear 
this appeal. There is possibly another ground on which this con­
clusion could be reached, that is, that by sec. 132 of the British 
North America Act, all powers necessary or proper for perform­
ing treaty obligations are committed to the federal Parliament.

G a i.Ll HER, J.A., agreed in dismissing the appeal. asinber, j.a.

Appeal dismissed.

HAVNER v. WEYL.
Saskatchewan Supreme Court. Trial before Xewlanda, ./. July 6, 1912.

1 Principal and agent (§ TT A—8)—Agent's authority to secure pur­
chaser for land—Right to conclude agreement for sai.e—« 
Specific performance.

Oik- who enters into possession of land under an agreement for its 
purchase made by an agent of the owner, which was not satisfactory 
to the latter, cannot obtain specific performance of the agreement 
where the agent had authority only to secure a purchaser ami not to 
enter into a contract for the sale of the property.

Trial of an action for specific performance of a contract to 
sell lands.

The action was dismissed.
A. Allan, for plaintiff.

Ucnnj V. Bigelow, for defendant.

Xewlands, J. :—This is an action for the specific perfor­
mance of an alleged agreement for the sale of land.

The plaintiff alleges that by a verbal agreement between the 
defendant, through his agent, one IT. Westergaard, and himself, 
on or about the 27th April, 1911, the defendant agreed to sell 
him the south-east quarter of section 34, township 5, range 9, 
west of the 2nd meridian, for the sum of $1,600, payable as 
follows: by the assumption of a mortgage upon the said prop­
erly for the sum of $500 and by the payment of the balance in 
rash, lie further alleges that he paid to the defendant’s agent, 
XNestergaard. $1,283.78, the balance of the purchase-money over 
n"d above the sum of $516.22 due on the mortgage, entered into 
l'oss ss'on of the land, and made valuable improvements thereon.

SASK.

S.C.
1912

July 0.
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SASK

S. ('.
1012

Wm..

Nvwlnnde, J.

Tin* defendant denies that Westergaard had authority i 
sell this hind, and claims that he exceeded his authority in enter 
ing into the above agreement; and he pleads the Statute 
Frauds. ,

Westergaard's authority to act as agent for the defendan­
ts contained in a letter written by the defendant to him on tl 
13th of April. 1911. where he says :—

The enclosed clipping is of the kind which appears daily in m 
papers, ami it seems to me that the demand for land would be sm i
that it would not he a difficult, matter to find a buyer for my land
near Maeoun. the south-east quarter of section 34-5-1). I may n< 
he acquainted with all the circumstances, hut as 1 am not on il 
ground, it is hard to tind a buyer at this distance. Of course I 
expect to pay for the trouble, and if possible can you take up tli - 
matter and dispose of the land to the best advantage? I won't hi 
any price, but leave that to you. because during my visit to Mueoim 
1 noticed you wore the lodge pin of our lodge. Furthermore, I ne\.i
asked a favour on the strength of the square and compass emblem
until now. and feel the necessity of asking you to sell the land

Westergaard replied to this letter on the 15th of April, HU l 
and amongst other things said :—

I am not in the real estate business, although I have made a deal 
or two, so it would not be right for me to ask you to list the land 
with me. as it would only be by chance that I could dispose of it. If 
you care to give me your lowest price. I will inquire for a buyer, but 
cannot undertake to dispose of the land.
On the 21st April, 1011, the defendant wired Westergaard. 

“close deal, best price obtainable.” to which Westergaard re­
plied the same day:—

Don't care to assume responsibility dosing deal, reply too indefinite 
Best offer $1.1100. lie also wrote the same day: When t u n i 
you this forenoon I had what 1 thought was a prospective buyer, a 
man who was looking for a piece of land at a snap, and took In in
out to look over the place................... I had expected a more definite
reply to my wire, ils 1 was not able to close any deal on what u 
said, and I don't see why you should leave a matter of some Import 
a nee to you to me. a stranger, who might take advantage of your 
carle blanche power of attorney, so to speak. As mentioned before. 
I would not assume the responsibility. I pressed this party for an 
offer that I could submit to you, and the very best lie would do * 
$1.(100 cash, as it will require considerable cash to put the hui I n

I p to this time Westergaard’» only authority was to tin ! .t 
purchaser.

On the 24th of April, tint defendant replied to this -t 
letter;—

As it is now. I will consider it a great personal favour to -!i tie 
land at the figures you mention, sixteen hundred, and I will nuke
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out the papers ns soon us [ know the mime of the Imyer...................... I
think it best to sell the land nt once, and the figures or price above 
mentioned will be satisfactory. The Toronto (leneral Trust Co. has 
mortgage of $500 on place. Originally there was eight hundred 
dollars of a mortgage, and of this t paid three hundred, so it leaves 
five hundred still unpaid. The interest is due December 1st, and is 
all paid. Ï appreciate the trouble you have gone to more than I can 
express. All I can add is. close the deal and I will appreciate the

This gave Wes ter gnard authority to close the deal to the man 
lie mentioned and sell him the land for $1,600. This deal, how­
ever. did not go through, and on the night of the 26th of April 
Westergaard wired the defendant:—

Party referred to buying other land, will take it myself sixteen 
hundred, five hundred cash, six hundred November on my note bear­
ing six per cent, interest, assume mortgage five hundred.

The defendant did not reply to this telegram because, he 
says, the price was below what he was asking, as he wanted 
$1.600 above the mortgage. On the 28th of April Westergaard 
wrote again to the defendant:—

Since sending you the telegram the other night, in which I stated 
I would personally purchase from you the south-east of 34-.VOW. 
-ml. for .*1 .HOU. I have found a party who is willing to pay cash, 
and as 1 am not particularly anxious to take it myself, even on the 
terms stated. 1 enclose a transfer for the land, which please sign us 
indicated and return to me at your earliest convenience, so the deal 
can he settled ami the money forwarded to you. Please also send me 
the tax receipts and the receipts shewing payment made on account 
of the mortgage to the Toronto General Trust Corporation, on which 
there remains unpaid $000.00. according to your letter. Please he 
very particular to see that the transfer is executed properly, and 
have the notary initial all changes, such as “province” to “state” ns 
indicated in pencil. A deposit has been made by the purchasers to 
hind the deal, and 1 agreed to furnish the transfer without delay, as 
they have made arrangements to have the land smnmerfallowed, 
which will mean a cash outlay for them of about $400.00, and they 
naturally don't want to have the matter drag along. I have no 
doubt that you will prefer this deal to the other, as you will receive 
your full equity at once, instead of part cash and the balance in the 
fall.

SASK.

S.C.
1912

Wkyl.

Newland*. J.

A transfer was enclosed in this letter transferring the land 
to the plaintiff.

Hn May ôth Westergaard wired the defendant :—
Awaiting return signed transfer sent you last Friday, wire reply.

To this the defendant replied by letter on the 7th.
I received your message to return transfer, which accompanies this. 

aNo payment for your message, and if this isn't sullicient please let 
me know. At the time I received vour first message I was under 
the impression that the sale would he sixteen hundred net. as 1 had 
written some time ago I thought the land might to he worth $1S or
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SASK. $20 per acre. The place lias vont me just $2.300, ami to sell for
$1.100 would be a big drop. 1 sincerely hope this has not put y«>.: 
to anv inconvenience, and thanking von for tlm main favours,

1912
----  lie returned the transfer in this letter unsigned. This is all

IUxxer Uje correspondence bearing upon the authority of Westergaanl 
Weyl. as agent. From it I am of the opinion that the defendant gav

icwiands j lo Westergaanl authority to find him a purchaser but not t
close the deal until the letter of April 24th, when he gave him 
authority to close the deal he had on hand. This having fallc 
through, Westergaanl would have no more authority than li 
had before, viz., to find a purchaser, not to close a deal for tie 
sale of the property. lie therefore had no authority to enti 
into a binding contract to sell the land to the plaintiffs, and 
the defendant never assented to the same. This sale is therefor* 
not binding upon the defendant, and cannot be enforced 
against him. There will be judgment for the defendant with 
costs.

Action dismissi d.

QUE. NESBITT v. INVESTMENT TRUST CO.

K B. (Jm bee Court of Kiiiji's Hnich i Appeal Siilr). A rrhambcault, C.J.. Lav /'</< 
jjjjo' Cross. Carroll, ami (Servais,March 30, 1912.

1- Am:xi. (§XI—7211—Leave tu ai'ceai.—Svmmary or nonm mmx March 30. iiuxeei»ixo-C.1\ Qi e. art. 4Ü.
An up|x*nl dovs not lie under article 40 (\1\ from an order den.x i: .* 

a motion to have a summary proceeding declared to 1h* a non-summ in

Statement Petition for leave to appeal. Petitioner has been sued for 
$02,097.39 and the act i was issued as being one on summary 
matters, the words iunary Procedure” appearing at the top
of the writ and declaration. Petitioner contended that the qui > 
tion at issue does not fall under summary matters, and he moved 
in the Superior Court to have the proceedings declared non- 
summary. The motion was dismissed and petitioner asks leave 
to appeal from this judgment.

The petition for leave to appeal was dismissed.
E. Languedoc, for petitioner.
E. F. Survey* r, K.C., contra.

Montreal, March 30, 1912. The judgment of the Court was 
delivered by

Anhembeauit. ArciiAMHE.wLT, C.J.:—Art. 4(i C.P. allows an appeal from 
an interlocutory judgment in three cases only: (1) When it de­
cides in part the question at issue ; (2) when it orders something
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to 1)0 done which cannot be remedied by the final judgment ; 
(3) when it has for effect to unduly retard the trial of the case.

We are of opinion that the present ease does not fall under 
any of these heads.

A. —The judgment appealed from does certainly not decide 
any of the questions in issue. It deals merely with a question of 
procedure.

Now summary matters are tried and heard in the same man­
ner and by the same tribunal as ordinary actions, the only 
difference being that proceedings arc more rapid in one ease 
than in the other.

B. —Nor does the judgment attacked order the doing of any­
thing which cannot be remedied by the final judgment.

Again I say this is merely a question of procedure. It was 
not the intention of the legislator to allow an appeal in such 
a ease.

I do not wish to be understood as saying that the division 
of cases into summary and non-summary cases does not confer 
certain rights on the parties, nor as saying that the question 
is of no importance. The Code has established this division and 
I consider that the Courts are " I to follow its disposition 
on this point as on all others.

But the judgment of a Superior Court Judge ou this point is 
final and without appeal.

C. —As to the third class of appealable interlocutory judg­
ment. It is evident that the present one does not fall there­
under. Far from retarding the trial of the case it hastens it.

For these reasons we are of opinion that the petition for 
leave to appeal should be dismissed with costs.

Leave rt fused.

THOMPSON v. GRAND TRUNK R. CO.

Ontario Court of Appeal, Moss, C.J.O.. Harrow, Maclarcn. Meredith, and 
Magee, ././.I. June is, 1012.

I. Railways (8 1ID2—37)—Liability m railway com can y—Death of
TEAMSTER UNLOADING CARS—NON REPAIR 01 ROADWAY.

Where one is injured by the Avant of repair of a road in the «talion 
ni of a railway eoinpnrv, anti the road i« one which is used by the 

public openly and constantly as a road for teams, and there is no 
notice or other indication that it is not intended to be so used, the 
fact that the company has provided another road in good repair which 
might have lteen used, is no defence, in the absence of contributory 
negligence, to an action for damages for such injuries.

Appeal by the defendants from the judgment of Teetzel,
J. , in favour of the plaintiff, upon the findings of a jury, in 
au action by Sarah Thompson to recover damages for the death 
of her husband, John Thompson, who was thrown from his

1(1—5 D.L.R.
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ONT. waggon at Caledonia station and killed, owing, as alleged, to
q A the negligence of the defendants in respect of the condition o*
UU2 the railway premises.

The appeal was dismissed.
/>. L. McCarthy, K.C., for the defendants. 
II. A nrII, for the plaintiff.

Thompson

Garhow, J.A. : The deceased was a teamster, and was cm
narrow.a. p]()V0(| (n unload gas pipes from a car standing upon the de

fendants’ track in their station-yard at Caledonia station. On 
the morning of the 17th May, 1011, he went with his team to 
begin the work, and while in the station-yard was thrown from 
his waggon and killed. The immediate cause of the jolt which 
threw him from the waggon was the sudden descent of one of the 
wheels into a rut in the roadway, which roadway, it is said 
by the plaintiff, was out of repair—such lack of repair being tin 
negligence of which the plaintiff ec The defendants
deny that the roadway in question formed any part of the 
station-yard, and say that another and sufficient roadway along 
the other side of the track had been supplied and properly main 
tained, and was the only roadway which the deceased was en 
titled to use.

The roadway in question is upon the former site of a track 
which had for some reason been removed southerly a distance 
of about ten feet some two years before the accident—after 
which, as the undisputed evidence shews, teams began to he 
driven in and out over the ground formerly occupied by that 
track, a custom which continued without interruption by the 
defendants until the accident in question. There was some 
evidence that the condition of the road at the time of tin* acci­
dent. had continued for some time prior thereto. The rut is 
described as two feet long and about eight inches deep.

The defendants called no witnesses. At the close of the 
plaintiff’s case, a motion of nonsuit was made, upon the ground 
that no cause of action had been established, which was refused, 
and the case went to the jury, who, in answer to questions, found 
that the place on which the deceased was driving at the time 
of the accident was used by the and constantly as
a road for teams before the accident ; that the defendants were 
guilty of negligence in allowing the rut or hole to remain as it 
existed at the time of the accident; that such negligence was 
the cause of the injury; that there was no contributory m 
gence ; and they assessed the damages at the sum of $>,000, for 
which sum the plaintiff has judgment.

The case could not, I think, have been withdrawn from the 
jury. The material issues were upon questions of fact; and the 
findings are, I think, warranted by the evidence. The Dominion

9655

B1^^C
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Railway Act, by sec. 284, imposes a duty upon railway com­
panies to furnish adequate and suitable accommodation for the 
carriage, unloading, and delivery of traffic. And, although the 
road upon the south side was the better road, there was nothing 
to indicate that the other road upon the north side was not 
also to be used as part of the accommodation furnished. That 
it was being used, and used extensively and continuously, is 
abundantly clear from the evidence. And that it was out of 
repair and dangerous, to the knowledge of the station agent in 
charge, long before the accident, was not, on the evidence, an 
unreasonable inference, especially us the station agent was not 
called to deny it.

That it was necessary in order to reach the northerly road­
way to drive over the rails which lay between the one road and 
the other, while of some significance, was certainly not, under 
the circumstances, conclusive.

The appeal, in my opinion, fails and should be dismissed 
with costs.

Meredith, J.A. : -There was evidence upon which the jury 
might find that the road, on the south side of the track, was ap­
parently one to be used for the purpose of loading and

: cars standing on the track lying between it and the 
road on the north side of it; also that the man who was killed 
was proceeding by way of the northerly road to the southerly 
one, there to unload the car, and was acting with ordinary care 
in so doing; and that the accident was caused by the negligence 
of the defendants in leaving a dangerous hole in the southerly 
road; and so a ease for the jury was made; and the question of 
contributory negligence was also one for them on the facts 
of the case.

If the defendants did not intend the southerly road to be 
so used, they should have given notice to that effect or have 
stopped it up; for as it was it constituted an invitation, and 
one of an attractive character, saving the turning around of 
waggons on either side to unload there.

I would dismiss the appeal.

Moss, O.J.O., MAd.aren and M.u;ee, JJ.A., concurred.

Appeal dismissed.

ONT.

C. A. 
11112

Thompson

Think
lt.ro.

Onrrow. J.A.

Meredith, J.A.

Mnclaren. J.A. 
Meg-e, J.A.
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B.C. DICKINSON v. "THE WORLD.”

C\ A.
1912

British Columbia Court of Appeal, Maedonabl, C.J.A. 
Martin and Galliher, JJ.A. June 4, IK 12.

.. 7rria„,

June 4.
1. Evidence (8 VIII—6716) — Admissibility on cross examination oi

QUESTIONS AS TO W1IAT WAS SAID AT A POLICE COURT HEARING.
lu au action for libel complaining of the statement in i report *>!' 

a Police Court trial that the plaintilf had been found guilty of black­
mail, where the defence in an honest misunderstanding of what w t- 
said by the magistrate, and an ajailogy, questions as to what was 
said about the plnintill' by the witnesses in the police Court are in­
admissible in cross-examination of the plaintiff.

[litj- v. Prasiloslci (No. 2), 1(1 Can. Cr. Cas. 130, lô B.C.R. 20, re 
ferred to.]

2. Trial (8 1 D—23)—Trial of liiikl action—Reference heeore jury
OF PAYMENT INTO COURT—B.C. ItULK 22, ORDFJl 22.

Rule 22, order 22. of the Supreme Court Rules of British Columbia 
applies to actions for libel, and, therefore, in such an action no refer 
enee can Is* made before the jury to the fact that money has lieen 
paid into Court.

| Williams v. Goose. [ 1SH7 ] 1 Q.H. 471. GO L.J.Q.B. 345: Klamhoi on-si. i 
v. Cooke, 14 T.L.K. 88, and Yea le v. lie itl, 117 L.T. do. 202. referred t--..

3. Evidence (8 VIII—6716)—Proper method of provi.no Police Court
proceedings.

Where Police Court proceedings are relevant in an action tin- pi" 
per method of proving them is to put in the record of such proceeding-.

[flex v. Prasiloski (No. 2), 16 Can. Cr. Caw. 130. 15 B.C.R. 20. re­
ferred to.]

4. New trial (8 I—2)—Improper reference by counsel to money paid
into Court.

Where counsel for the plaintiff improperly refers in his opening to 
the jury to the fact that money has been paid into Court, and conn-el 
for the defendant objects, a new trial will Is* ordered, though eoun-vl 
fur the plaintiff apologizes for his statement and withdraws it. ami 
counsel for the defendant docs not ask to have the jury discharged.

Statement An appeal by tile defendants front judgment at trial vie tv 
a special jury awarded plaintiff $5.000 damages for libel.

This action is for libel contained in a report in tin- del" 
ant’s newspaper of a Police Court trial in which it was slt.inl 
that the plaintiff hail been "found guilty of blackmail." Th> 
plaintiff was charged in the Police Court with having obtain I 
money by threats with intent to steal the same, and at tie- i «e 
of the ease the magistrate announced that he would reserve judg­
ment. Defendants plead that the reporter who was present at 
the trial and wrote the report had misunderstood what tile mag­
istrate said, and honestly believed that lie had said lie would 
reserve sentence, and that under this honest misapprehend->n lit-- 
article was written in which the statement complained -> 1 -
made. The magistrate subsequently dismissed the charge The 
defendants upon discovering their mistake published an np- gv 
in their newspaper setting out the alleged mistake of the reporter. 
The plaintiff, in his statement of claim, limit* his complaint to 
the lila-lotts statement that he had been convicted. He makes no
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complaint concerning the report of evidence given at the Police 
Court trial. Defendants pleaded mistake, and the apology and 
paid a sum of money into Court which they alleged was suffi­
cient to satisfy the plaintiff’s claim. A special jury awarded the 
plaintiff $5.01)0.

The judgment and verdivt was set aside and a new trial 
ordered, Irving. J.A., dissenting.

/>. (î. Muctloncll, for appellants.
IV. U. .1. Ritchie, K.C., for re?

Macdonald, C.J.A.:—Two grounds of appeal were strongly 
urged upon us on the argument. First, the refusal of the trial 
Judge to permit defendants’ counsel to cross-examine the plain­
tiff to elicit what had been said about plaintiff hv witnesses in 
tin Police Court; and secondly, that the plaintiff’s counsel men­
tioned to the jury the amount paid into Court.

The cross-examination in question was directed to what was 
said by witnesses against the plaintiff in the Police Court. Apart 
from the objection that the Police Court record must he pro­
duced as being the best evidence of what took place there. I am 
unable to see the relevancy of the rejected evidence, having 
n-gnrd to the frame of the pleadings. If it were intended to 
shew the jury that the plaintiff had according to the evidence 
of witnesses in the Police Court been guilty of the offence with 
v Inch lie had been charged, and hence had no character to lost*, 
the evidence is clearly not admissible. It was open to defend­
ants' counsel to cross-examine plaintiff as to credit, but that was 
not what was attempted in this ease. The questions over-ruled 
were not ns to his own conduct and character, but as to what 
witnesses in the Police Court had said about him. The proper 
mode of proving the Police Court proceedings, where admissible, 
was defined by this Court in Rex v. Rrasiloski (No. 2) (1910), 
lfi Can. Cr. Cas. 139. 15 B.C.R. 29.

Then as to the other ground; It appears that the plaintiff's 
counsel when addressing the jury referred to the said payment 
into Court. Rule 22. order 22. of the Supreme Court Rules of 
British Columbia, rends as follows:—

Where n cause or matter is tried by n Judge with a jury, no com­
munication to the jury shall he made until after the verdict is given, 
cither of the fact that money has been paid into Court, or of the 
amount paid in. The jury shall bo required to find the amount of 
the debt or «lamages, as the case may be, without reference to any 
payment into Court.

Cpon objection being taken at the time, Mr. Ritchie again 
addressing the jury, said;—

I would like to say to you genth'inen, in regard to what I sai«l as to 
the amount being paid into Court, I fin«l I am mistaken about that. 
In mentioning that I find that I made n mistake. My leumed

“The
World.”

8834
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friend suggests it is liko making the mistake of taking away 
a man’s character; I <lo not think it is from the way they are 
treating the ease-, they seem to imply that some very trilling amount 
is all that is necessary. 1 do not know if I said there was anything 
paid ihto < ourt or not, but I find I was mistaken about their being 
willing to pay 1 don’t know anything about any money paid 
into Court, or if any money has been paid into Court. I want you 
to disregard what I said about this newspaper having offered to pay 
$5. Mr. Macdonell will tell you how much they are willing to pay 
I will tell you how much we claim, and Mr. Macdonell will tell you 
how much they are willing to pay. \ was mistaken in saving then 
were only willing to pay $5, as 1 do not know how much they are 
willing to pay.

And again, after recess, Mr. Ritchie, clearly referring to tic 
same matter, said ;—

In regard to that matter this morning, my Lord. I notice according 
to English decisions that rule does not apply to libel suits.

The Cocrt:—I have been looking it up.
I think the rule dot* apply to libel suits. In an un reported 

ease referred to in Ann. Prac. (1912). p. 98. Lord Russell n 
fused to apply this rule to a libel ease, and in another case he 
characterised the rule as foolish and inconvenient, and refused 
to be bound by it; but in Vealc v. Iicid, 117 L.T. Jo. 292. an 
action of libel, Ridley, J., said:—

The fact that money had been paid into Court must not lie mentioned 
to the jury.

Our rule is a statutory one. and I do not think we can take 
the liberty of refusing to be bound by it. The money could 
have been paid in either under the Libel and Slander Act. eh 
199, see. 7. or under rule 1 of order 22. aforesaid. Rule 1 applies 
to two sets of circumstances (11 where the defendant pays under 
admitted liability. There there is no restriction of the class m 
action in which it may be paid in. The money here was paid 
under admitted liability. The other branch of the rule appli* 
to actions other than libel and slander, where liability is not 
admitted. The case, therefore, stands thus: the defendants had 
the right " r the rule and under the section of the statute
above referred to. to pay in a sum of money in satisfaction 
the plaintiff’s demand. They had also the right to the prot 
tion of said rule 22, which prohibited any mention to the jury 
of the fact of payment in, or of the amount paid in. In the fo< 
of this statutory rule, counsel for the plaintiff told the jip*y that 
$5 had been paid into Court by the defendants. What he first 
said does not appear in the record, hut what he said in expiann 
tion or by way of withdrawal quoted above indicates the natiir 
of it. This sentence, “They seem to imply that some \ v 
trifling sum is all that is necessary.” emphasizes what the ml 
is intended to guard against, using the fact and the amount <-

435
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payment as a weapon to influence tin* jury. The case is analogous 
to those which have arisen under the section of the Canada 
Kvidence Act. prohibiting comment on a prisoner’s failure to 
testify: see The Queen v. Coleman, 2 Can. Cr. (’as. p. 523. There 
an attempt was made to correct the error by directing the jury to 
disregard the comment, but it was held that the wrong had been 
«lone and could not be undone. In this case no attempt was made 
to correct the wrong; what was done rather tended to aggravate 
it. As the case was not tried according to law. and as the pro­
hibited comment was calculated to and well may have had some 
influence with tin* jury in determining the amount of damages, 
the judgment and verdict ought to he set aside and a new trial 
ordered.

B. C.

C. A. 
1912

Dickinson
r.

“The
World."

Macdonald,
C.J.A.

Irving, J.A. (dissenting) The notice of appeal sets forth 
six grounds of appeal. Three of these, viz., 2. 3 and (», were 
argued before us. As to the second, the amount does not seem 
to me to be so excessive as would justify our interference. Where 
there is nothing objectionable in the charge, it is difficult for a 
Court of Appeal to interfere with the amount: see llifjuins v. 
W'alkein (1889), 17 Can. K.C.R. 225, even if the Court of Appeal 
would not approve of so large an award.

As to the third, I agree with the plaintiff’s counsel that the 
questions were not sufficiently pressed at the trial, and I also am 
of opinion that his objection that the notice of appeal does not 
sufficiently raise the points the appellant wishes us to deal with 
was well taken.

The cross-examination was conducted in a very loose and in­
definite manner, and I find difficulty in coming to any conclusion 
but this, viz.: the counsel for the defendants acquiesced in the 
ruling of the trial Judge and in deference to his ruling did not 
press the question.

The defence was that the defendant’s Police Court reporter 
had misunderstood the magistrate when he, the magistrate, stated 
that he would reserve his decision ; the reporter thought, it is 
said, that he said he would reserve sentence. It seems to me 
that on the pleadings the burthen of supporting the defence 
rested mainly on the evidence of the reporter, who had made the 
blunder. It was admitted that it was a blunder.

Counsel for the defendant put certain questions to the plain- 
fill on cross-examination, and to these Mr. Ritchie objected that 
il the intention was to bring out by these questions what had 
f'"ii said in the Police Court by the witnesses, the proper method 
of proof was to produce the notes of evidence taken down by the 
official stenographer. That undoubtedly would be the best evi­
dence of what the sworn testimony was: but other evidence of 
wb.it was said would be admissible. But the depositions as a 
rub- should first of all be put as in Hex v. Crasiloski (No. 2), Ifi 

Css. 139, 15 B.C.R 11
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B.C. So far as I can see, all the questions actually asked might
very well have been answered without infringing any rule of 
evidence, but the objection by Mr. ltitchie and the ruling by the 
learned trial Judge took a wider range.

It sCems to me, as I have said, that the defendant’s counsel 
acquiesced in the ruling and allowed the matter to drop, after

Dickinson

“The
World.** wards he returned to it, but the learned trial Judge refused to 
irriMN.A. allow any cross-examination as to what had taken place in the

Police Court. 1 think the questions asked were not in them 
selves objectionable, unless on grounds of irrelevancy, and should 
have been answered.

The ruling of the Judge that the proper way to prove what 
took place in the Police Court was by the production of tb 
depositions, is correct enough, but the questions hardly went that 
far. The appellant, in my opinion, is endeavouring to make a 
point of something which has no importance, as it was admitted 
that their reporter had made a blunder.

As to the sixth ground. It appears from (Mgers’ work on 
Libel that rule 275a applied to libel actions; but in the absence 
of authority I should have been of opinion that the plaintiff's 
counsel in a libel action had a right to call the jury’s attention 
to the insignificant sum paid into Court by the defendants “as 
satisfaction of the plaintiff’s claim” as an aggravation of lli
libel.

The rule being applicable, and having been violated, should 
we order a new trial. I think not, as the defendant’s counsel 
did not ask to have the jury discharged. Defendant’s counsel 
drew’ attention to the violation of the rule, by saying that he did 
not waive any right by reason of counsel drawing the attention 
of the jury to page 4 of the statement of defence. Mr. Ritchie 
apologised and withdrew the statement. The matter was then 
allowed to drop. I think the defendant’s counsel should have 
applied to the Judge to discharge the jury if he thought he was 
prejudiced. See the remarks of Boyd, C., in Sornbcrgcr v. < 
V. 11. Co., 24 O.A.R. 263, at 272.

The appeal in my opinion is altogether frivolous and should 
he dismissed with costs.

Martin, J.A.:—We should first deal with the objection tab nMartin, J.A.
at the beginning of the trial, that the plaintiff’s counsel, in open­
ing the case to the jury, communicated to them both the facts 
prohibited by rule 275a, viz.: (1) that money had been paid 
into Court, and (2) the amount paid in. The rule further 
directs that—

the jury shall be required to find the amount of the debt or damages,
as the case may be, without reference to any payment into Court. 

Fortunately we have the view of the Court of Appeal on the 
rule in the case of Williams v. Goose, [1897] 1 Q.B. 471, 66 LJ
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Q.B. 345, wherein tlu* scope of it was considered on February 
25-26, 1897. and it was held that it provided “in terms” that 
the issues should he put before the jury in a particular way, 
and the Judge could not depart therefrom by submitting other 
issues to them. Ivord Justice Lopes said, p. 347 :

I am strongly of opinion that it is a most wholesome rule.

And the Master of the Rolls thus referred to an assertion re­
specting a ruling of the Lord Chief Justice, p. 346 :—

It was asserted that the Lord Chief Justice had declared the rule 
to be ultra vires, but I do not think he ever did so. There was, it 
seems, a ease before him which ho did not think came within the rule, 
and if that case comes before us wo shall have to say what view we 
take of the matter, but at present nothing has been brought to our 
notice of which we can take cognizance.

In Klamborowski v. Cooke (1897), 14 Times L.R. 88, a libel 
action, which came before the Lord Chief Justice Russell on the 
1st of December in the same year, the plaintiff's counsel in open­
ing the pleadings told the jury that money had been paid into 
Court, and on this being objected to as being contrary to the 
rule, the learned Lord Chief Just ice held it was so, saying :— 

That is so, but in my opinion the rule is a very foolish one and 
works out very inconveniently. I think it would be much better that 
the jury should know when money has been paid into Court. As, how­
ever, the learned counsel has now informed the jury, we may as well 
“go the whole hog” and tell them the amount, 

which was done. This decision is, of course, when carefully 
read, really in favour of the defendants’ objection at bar, and 
a later authority directly in support of it. also in a libel action, 
is Y rale v. Itcid (July 11, 1904), 117 L.T.Jo. 292, wherein Mr. 
Justice Ridley held that “the fact that money had been paid 
in must not be mentioned to the jury.” Sec also Jaques v. South 
Essex Waterworks Co., decided on June 3rd, 1904. 20 T.L.R. 
51 >3, wherein Lord Chief Justice Alverstone adopted the same 
course in an action for personal injuries where payment in was 
accompanied by an admission of liability.

In my opinion it is clear on these authorities that the objec­
tion, which 1 may say T consider a very substantial one, should 
have been given effect to by the learned trial Judge and the jury 
discharged of his own motion and directions given for a re­
hearing pursuant to the practice set out in the Annual Practice, 
1912, p. 387. The remarks of the plaintiff’s counsel to the jury 
could not cure his mistake or avoid its consequences. It is 
therefore unnecessary to consider the other point raised.

The appeal should be allowed with costs and there must be 
a new trial, the costs of the fonner trial should, in the circum­
stances, la? given to the defendant in any event of the cause.

(tALLIHER, J.A. :—I agree that there should be a new trial.

Appeal allowed, Irving, J.A., dissenting.
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ALTA. ALFRED & WICKHAM v. GRAND TRUNK PACIFIC R. CO.

8.C.
1912

Alberta Supreme Court, Scott, Stuart. Heck anil Sim mo nu, JJ. 
February 3, 1912.

1. Appeal (g 1IIC—90)—Notice of appeal—Insufficiency.
Fpb. 13. A notice of ap|ieal is insufficient where the grounds stated therein 

are (1) that the judgment appealed from is against the law, evidence, 
and the weight of evidence; (2) that the trial Judge erroneously ad 
milled and excluded evidence, and (3) that the judgment was errone 
ous “upon such other grounds as may appear in the pleadings and 
proceedings." such alleged grounds 1 wing too undetinite. (Per Beck, d.

2. Appeal (| IV D—12Ô)—Right to hrixg ueeore appellate Court \
QUESTION NOT RAISED BY T1IE NOTICE OF APPEAL.

A question not going to the merits of a ease and not raised by the 
notice of appeal, cannot lie brought to the attention of the Court by i 
supplementary or “explanatory” notice of appeal. {Per Be' k. J.)

3. Damages (8 III A 1—14»—Railway voxstri <thix—Contract nui
awarded—Cost ok kvpplien and TEN PER CENT, as AN AGREED
Mil IIS \ 1 l\ 1 .

Where a railway company was unable to definitely award the plain 
tiff a contract for constructing a portion of its road, but agreed with 
him. that in order to keep his teams employed during the winter. Im 
might put in supplies necessary for the construction of so much road 
as lie could complete during the working portion of the following 
summer, and that the company would guarantee him. in the event 
of its living unable to award such contract, the cost of such supplies, 
together with ten |ier cent, advance thereon, the company, upon n 1 
living able to award the plaintiff such contract, is liable to him for 
such advance upon the total cost of the supplies, and also for the 
loss sustained bv him on a sale thereof after due notice to the com pa in

4. Contracts (8 IB—d)—Implied agreement—Railway contractors
SUPPLIES PLACED OX WORK—CONTRACT NOT AWARDED—TELEGRAM
GUARANTEEING COST AND TEX PER CENT.

Where a railway company which was unable at the time to definitely 
award a contract, by telegram guaranteed to the plaintiff, that in tIf 
event of a contract for the construction of a portion of its road n<>i 
living awarded him. the cost. a» well as ten per cent, advance on all 
contractor's supplies placed by him on the ground, upon it becoming 
apparent that such contract would not In- awarded him. a new contract 
does not arise from a subsequent promise of the company to assume 
the liability imposed by such telegram : such promise was. howewi 
an admission that the alternative provision for paying such cost a i 
percentage had come into effect.

.j. Damages (8 III A 1—44)—Breach of guaranty—Cost of carryi
INSURANCE ON SUPPLIES—LIABILITY FOR.

Where a railway company, upon its failure to award the plaint ill 
contract for constructing a piece of railway, did not pay him the va! 
of construction supplies he had provided, and for which the rail» 
company had agreed upon that contingency to pay for. the plain!i! 
becomes entitled upon the company’s default to the cost of insurai, • 
carried on the supplies only after the time when the defendant liev.uuc 
liable to pay for such supplies, when such insurance would lie ju- 
fiablo as in protection of the plaint ill"s lieu as an unpaid seller. 
.Simmons. J. )

Statement Aitk.xl bv the défendants from judgment of Harvey. ('•!. 
upon tin* findings of a jury.

The appeal was dismissed.
K. IS. Edwards, K.C., and 7. E. Wall bridge, for plaint!r 

(respondent).
S. IS. Woods, K.C., for defendants (appellant).



5 D.L.R. | Alfred & Wickiiam v. G.T.P. K. Co.

Scott, J.:—I concur in the judgment of Beck, J.
Stuart, J.: In my opinion the decision of this appeal lies 

within a very narrow compass.
It is abundantly clear from the telegram from Mr. Morse to 

Alfred of November doth. 11108, that Alfred was promised 
cither a contract for the first forty miles west of Wolf Creek 
or such part thereof as could he completed in 100!) or that if 
such a contract was not given him the company would purchase 
from him at cost plus ten per cent, the supplies lie might take 
in during the winter. It is clear that this promise was made as 
much in the interest of the railway company as in the plaintiffs’ 
interest. Morse says in his letter of December 4th, that he is 
"just as anxious as you are to conclude the arrangement.” 
This, no doubt, referred to a definite contract but it shews that 
tin- general manager was anxious to have arrangements made 
for pushing the work in 1000 and obviously the company’s con­
tractors could gel along faster if their supplies were taken in in 
the winter so as to be on hand.

The plain meaning of the letter and telegram is that the 
plaintiffs were to get a contract for such work as they could 
do in 1000 and that if they did not then the company would 
take over their supplies. Obviously the plaintiffs could not do 
all that was possible to do during the season of 1000 unless by 
the time that season opened they knew whether or not they were 
to be allowed or engaged to do anything at all. ITider the true 
interpretation of the document, therefore, the obligation lay 
upon the company to award a contract to the plaintiffs before 
the season opened or to fulfil their alternative promise to take 
over the supplies. The defendants admit that they took upon 
themselves the risk of inability or unwillingness on their own 
part to award a contract to the plaintiffs; but they apparently 
wish the court to assume that difficulties or uncertainties in the 
superior ment of the company’s affairs leading to a delay
in awarding any contracts at all are not within the risk they 
took upon themselves: and that the plaintiffs should have been 
content to get a contract awarded to them, no matter when, 
provided it was done as soon as any contract was awarded to 
nn\ one whatever. This, however, is, in my view, not the true 
position. On the contrary, if tin* defendants were not in a 
position for any reason, no matter what, to award a contract to 
tin* plaintiffs in time to allow them the full working season of 
1WW to complete it in. then, as 1 interpret the contract, they 
"••re bound to take over the supplies as arranged. It is admitted 
Urn! Mr. Chamberlain’at hands were tied until the 5th of June, 
mid that for some time even after that date the plaintiffs were 
not informed that a contract could now be definitely awarded, 
and that at that date a considerable of the working season had
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already gone by. This being so, I see no necessity for consid» 
ing till* < | nest ion of the amendment asked for in regard to i 
special contract in February nor indeed for considering 11 
question whether or not there had been a definite recognition 
by the company’s officials that their alternative obligation 
purchase tin* supplies had now arisen. That was, it is true, ,i 
proper question to leave to the jury, but whether there \\ is 
such a recognition in fact or not it is cpiite plain to me that 
the jury were properly instructed to consider whether the offer 
of a contract made on July 8th was not really too late to U» 
taken as a fulfilment of the first alternative obligation. Whether 
that was a question of law or not is now of little moment. I: 
it is a question of law. I agree with the learned Chief Jnsti.-.- 
that it was too late. If it is a question of fact. then, if it in 
necessary to support the verdict, we must assume that the jury 
also so found under the directions quite properly given them by 
the trial Judge.

The company refused to purchase the supplies “at cost plus 
ten per cent.” and the plaintiffs after giving the proper not in- 
under the Sales of Goods Ordinance sold the goods at what i< 
admitted to have been the best price they could get. The jury 
gave the plaintiffs a verdict for $r>5,148.oî). It does not appear 
bow the jury made up this amount. We cannot necessarily 
assume that they allowed any particular item objected to. All 
we can do is to enquire whether or not it was possible for the 
jury, as reasonable men ami allowing only such claims as arv 
legally allowable at all, to arrive at that amount. If it was 
possible for them to do so then the verdict must stand.

My brother Simmons has carefully and labonriously exam, 
ined the various statements produced at the trial in the light of 
the evidence given, and I have associated myself with him in 
that work, i agree with the conclusion at which lie lias arriwl. 
that the jury could properly allow the amount for which tin* 
verdict was given.

Tin* appeal should be dismissed with costs.
Beek.J. Beck, J. :—This is an appeal from the judgment of the Chief

Justice upon a verdict of a jury.
The notice of appeal took the following grounds:—

1. Tliat the said judgment is against law, evidence and the v .-lit 
of evidence.

2. That the learned trial Judge erroneously held that the ral 
manager of the defendant company had authority to enter in the 
contract sued upon.

3. That the learned trial Judge wrongly held that there w any 
evidence that the defendant had constituted any breach of th ■ I 
contract.

4. That on the evidence, the verdict of the jury was perverse
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i). That the learned trial Judge erroneously admitted evidence and 
erroneously excluded evidence.

0. And upon such other grounds as may appear in the pleadings 
and proceedings.
ruder our practice 1 think that items 1. 5 and fi were in­

sufficient because too indefinitely stated.
On the ltith August, this was followed by a notice which 

was stated to be “supplementary or ex *y” in which the
grounds were stated as follows:—

1. Morse's telegram of the 30th November. 1008. did not constitute 
a contract owing to the absence of the seal of the defendant and of 
Morse's authority to commit the defendant to any such engagement.

(a) The telegram was addressed to Alfred and the plaintiffs are 
not competent to maintain this action ns there was no privity of 
contract between the defendant and the firm of Alfred and Wickham, 
or any co-relative right or remedy which the defendant could enforce 
against that firm. To constitute a contract there must be reciprocal 
obligations and unilateral contract.

2. Even if Morse's telegram constituted a valid contract there was 
no breach thereof as the work for the 40 miles referred to was duly 
tendered to Alfred and declined by him.

3. Even if it should he held that a contract existed and was broken 
by the defendant, the damages are grossly excessive, ns the cost of 
the supplies is conclusively fixed by the re-sale to Stewart and the 
measure of damages would he simply the price received by Alfred for 
his supplies from Stewart.

4. That under the circumstances disclosed in the evidence, Alfred was 
not entitled to payment of ten per cent, of cost ; but if he should be 
held entitled to such ten |K*r cent, the cost would lie the price at 
which the goods were taken over by Stewart.
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This notice again was followed by a further notice on the 
15th September, as follows:—

Take notice, that pursuant to your request for further details, 
touching the grounds of appeal, the appellant proposes to put his 
case, generally speaking, liefore the Court upon the following grounds:

1. That the appellant is entitled to have the application for a non­
suit made at the trial granted on the grounds:—

(а) That no contract is proved by the appellant with the respond­
ents on the record.

(б) 1 leva use if such a contract was made by the correspondence had 
lietween the respondents Alfred and Mr. V. Morse, the then vice- 
president and general manager of the appellant, such contract was 
performed and satisfied upon the respondents’ testimony in February, 
1000, xvhen they were given a contract such as was within the con­
templation of the parties when the original transaction as evidenced 
by the said correspondence took place.

tci That the respondents’ evidence at the trial was not directed 
towards proving and did not prove a breach by the appellant of its 
agreement to procure the respondent a subcontract from Foley, 
Welch & Stewart.

6381
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(d) That no case is made upon the pleadings founded uj>on the 
interview had between the respondent Alfred and Mr. Chamberlain, 
the general manager of the respondent company at Winnipeg, i 
April. 1909.

2. That the verdict of the jury was grossly excessive and pervei 
upon the question of damages, and particularly that the jury had no 
power as a matter of law to award interest as a part of their verd 
and that having done so and the amount of their verdict being 
lump sum and it being impossible to separate the amount so impi ; 
erly awarded for interest from the amount awarded by them as dam­
ages, that there has been a mis trial.

3. That in any event the case should not have been left to the jury 
with the instructions that, if tlifey believed the statements of the 
respondents’ witnesses to the effect that in April. 1909. it was de. ! 
to declare the whole matter off as far as the giving of the contr.i t 
was concerned, the jury would have to consider that from that time 
the question of contract was at an end and that the appellant «;is 
responsible for the price of the goods with ten per cent, added i -«v 
Judge's charge, page .'{.‘12 >. because no case was made out upon (lie plv ■ I 
ings entitling tbe trial Judge to leave that matter to the jury in this

4. That the trial Judge should not have told the jury that if they 
thought it was not reasonable to expect the respondents to take a <■• n 
tract in June, then the jury would lie entitled to conclude that the 
eompany was res|ionsible for the value of the goods taken in. there 
being no such issue raised U|Min the pleadings, and no evidence 
directed towards any such issue. And upon the other grounds aln uly 
taken in the not ice of np|ieal and supplementary notice of apjH-al -
ed herein.

1 would not permit the defendant company to raine now 
any ground, not going to the merits of the ease, which was not 
open under the original notice of appeal : and on the argument 
I said to Mr. Woods, counsel for the defendant company, that 
for my part I would not he ready to consider any grounds, 
going to the merits, which were open under the original no* v,. 
of appeal if lie persisted jn pressing what I thought were un 
meritorious grounds and I understood him to say that if lie v i 
allowed to go into the real merits of the case, namely, the q 
tion of the interpretation and effect of the agreement, its luv i« h 
and the proper amount of damages, if any. he was satisfied to 
abandon the other grounds. I think, therefore, that this apt il 
should he dealt with only on these latter grounds.

The contract in question is contained in a telegram sent by 
Frank W. Morse (then vice-president and general inanair- f 
the defendant company) to the plaintiff Alfred ns follows :

Montreal, November 30th. 19o<
Frank H. Alfred. E*q.,

Edmonton. Alta.
1'liable to at this time definitely award «sintract for the forty mile* 

you desire. In order to keep your team* employed this winter, «'ill
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say that if you will put in necessary supplies for such of this forty 
miles as you can complete in 1909. we will guarantee you cost ami 
ten per cent, on same, in ease anything should hapjten that it would he 
impossible to award you the contract.

Fiiank W. Morkk.

As H result of this arrangement the plaintiffs shipped into 
the territory where it was contemplated the work should he 
done, a large quantity of such supplies ns they would require 
in the event of a construction contract being eventually awarded 
to them. This was done mainly during the winter months of 
llhis.9 him! in the spring of VMM) the last supplies being taken in 
about the middle of April. Sometime in January. 10(H), Mr 
Chamberlain been me vice-president and general manager of the 
détendant company in succession to Mr. Morse.

Alfred met Chamberlain in Winnipeg on the 21st April, 
1008, and conferences took place between them. The evidence 
as tu what took place at those conferences is conflicting. Alfred's 
version is confirmed, however, by letters. On the 20th April, 
Mr. Kelliher. the chief engineer, wrote Chamberlain as follows:—

In compliance with your instructions of tin* 2Jrd inst.. and return­
ing Mr. Alfred's letter of the 22ml inst. which accompanied it. I wish 
to inform you that I immediately issued instructions to Division 
Engineer Jones to check up receipts, etc., for all supplies put in by 
Mr. Alfred on the work west of Wolf Creek as per his former arrange­
ment with this company, prepare a complete itemized statement of 
((uantities and cost of all the supplies found on the work put in by 
Mr. Alfred.

Pur ng the period that Mr. Alfred was putting in the supplies we 
kept a man especially on the ground to check receipts for these sup­
plies. and Mr. Alfred informs me that he also had him endorse 
cheques for payment. From this there should be no difiirtilty in 
making an absolutely correct list which would supply all the date 
ready for transfer to Mr. Stewart or for voucher by this company for 
p;n ninit to Mr. Alfred whichever course is adopted.

This letter was written en route to Mmit mil and was ac­
knowledged by Mr. Chamberlain by letter to Kelliher:

Referring to your letter of the 2i!th relative to supplies placed on 
I ne 40 west of Wolf Creek by Mr. Alfred, I wish as soon as you 
obtain this itemized statement that you would forward same to me 

that I may take it up with Mr. Stewart.

Mr. Stewart was a member of the firm of Foley. Welch & 
Stewart, large contractors who. owing to their connection with 
the defendant company, were the parties with whom, under 
either view of the effect of the April conference, naturally ar­
rangements would he made for the taking over of the plaintiffs’ 
supplies. 1 would, therefore, accept as correct the reasonable 
account given by Alfred. At all events the jury might well 
accept il and the question of the result of those eonferenees was
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quite distinctly put to them by tin* learned Judge’s charge in 
this way :—

If you bvlieve on tin* testimony of tin* plaintiflY witnesses that n 
was then deeiilnd Hint in view of tin* fact that tin* contract could not 
then lie lot. that the whole matter would he declared off ns far as tin- 
contract was concerned, and the company would assume tin* liability 
of the original telegram, and undertake to he responsible for the cost 
of the goods and ten per cent., then 1 think you would have to consider 
that from that time on the ipiestion of contract was at an end and 
the defendants were responsible for the price of the goods with the 
ten per cent, added, and again, if. us I any. you come to the conclusion 
that at the interview in April it was accepted by Mr. Chamlierhiiii 
that the question of the contract should be put an end to and the 
company should become responsible for the supplies, that disposed of 
all the case. I think, ami I do not think you need to concern vourselvi - 
any more because the plaintiffs could not be expected then to take 
any contract after that.

Counsel for the defendant company object to this way of 
putting it to the jury on the ground that what took place ;it 
these conferences, even taking the plaintiffs’ version, must neces­
sarily he taken as constituting a new contract and that no such 
contract is alleged in the pleadings. There is, I think, more than 
one answer to this. I think there was not a new contract lml a 
distinct admission by the defendant company that the circum­
stances had become such that the company could not award the 
plaintiffs the construction contract as originally contemplated 
and consequently that the alternative provision for payment by 
the company had come into effect. This aspect of the case was 
put with sufficient distinctness in the statement of claim and in 
any case it is clear that all the available evidence bearing upon 
what took place at those conferences was given and that being 
so, full effect should be given to it irrespective of the form of 
the pleadings.

Taking this view, which the whole circumstances of the <mm* 
convince me was in effect the view taken by the jury. I do nut 
think it necessary to follow in detail what took place subse­
quently, because even if the jury by possibility took a different 
view of the case up to this stage it is obvious that they must 
have found with relation to subsequent matters entirely in tlie 
plaintiffs’ favour and 1 do not see how they could reasonably 
have found otherwise.

The amount of the damages awarded is questioned. The 
amount claimed was $66,038.59. The amount of the verdict is 
$55,148.59. The difference is $10,890.00. This difference seems 
to cover all amounts which it can fairly be contended were not 
properly included in the particulars of the plaintiffs’ claim

I would, therefore, dismiss the appeal with costs.
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Simmons, J. :—The plaintiffs are railway contractors, and ALTA. 
Alfred, one of the plaintiffs, during the latter part of the summer ~ 
and during the fall of 1908, entered into correspondence with 1012 
Frank W. Morse, vice-president and general manager of the de- -----

Alfred & 
Wickhamfendant company, soliciting from Mr. Morse a contract for con­

struction on defendant’s railway then being built between Kd-

Trunk

K. Co.

monton and the Mountains, and in reply to Alfred’s enquiries
Mr Morse sent Alfred the following telegram from Montreal 
mi November noth, 1908 :—

Montreal. Nov. 30tli, 1008.
Frank H. Alfred, Eeq.,

Kdmonton, Alta.
Enable to at this time definitely award contract for the forty 

mi lea you desire. In order to keep your team* employed this winter 
will say that if you will put in neeeaaary supplies for such of tin- 
forty miles as you can complete in 1000, we will guarantee you 
‘•ost and ten per cent, on same in case anything should happen that 
it would Ik* impossible to award you the contract.

(Sgd.) Frank W. Mokmk.
and on December 4lh, 1909, wrote Alfred the following letter:—

Dear Mr. Alfred,—I enclose copy of message sent you on November 
.'lOtli and one of even date. Have before me your letter of the 20th.

I fully understand your anxiety and strong desire to have this 
matter settled, and am just us desirous as you are to conclude the 
arrangement. However, owing to our president being abroad, and the 
exact scope of our operations next year not having been determined, 
and not wishing in any way to mislead you, which might Inter on 
result in embarrassment and loss to you. am using my best judgment 
and caution in advising you.

Yours very truly.
Frank W. Morse.

Mr. Frank If. Alfred.
c/o Mr. R. W. Jones.

Division Engineer, (5.T.1 
Edmonton, Alta.

Enel.

and on December 10th, 1908. Mr. Morse wrote Mr. Alfred as 
follows :—

December 10th. 1008.
Mr. Frank II. Alfred,

Alberta Hotel,
Edmonton.

Driir Sir, I have your note of December 1st, acknowledging receipt 
m.v telegram of the previous day reading as follows:—
I liable at this time to definitely award contract for the forty 

mile* you desire. In order to keep your teams employed this winter, 
" II say that if you will put in necessary supplies for such of this 
forty miles as you can complete in l!»on, we will guarantee you 

ami ten per vent, on same, in case anything * happen that 
it would Ik* impossible to award you the contract.”
11—5 D.I..R.
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turcs, accompanied by copies of bills, invoices, etc., and submit t - 
Mr. 11. W. Jones, our division engineer at Kdmouton, giving him an 
opportunity to check receipt of supplies into the storehouse, as w< 
as to keep cheek on number of teams, men. etc., engaged in the work 
of transportation and delivery. Mr. Jones will be instructed by 
Mr. It. It. Kellihcr. chief engineer, to give the matter attention on t!i>-

Simmons, J. lines mentioned.
Please acknowledge receipt.

Yours truly.
Frank W. XTorhk,

Y ice-President and (Jencral Manager.

And on December 15th, 1908, Mr. B. B. Kellihcr, chief engi­
neer of the defendant company, under instructions from Mr. 
Morse wrote It. W. Jones, divisional engineer of defendant com­
pany as follows:—

Montreal, Dec. lâth, 1908
PERSONAL

Mr. R. W. Jones,
Division Engineer.

Edmonton. Alta.
Dear Sir.- For your information I attach copy of correspondence r. 

ferring to the putting in of supplies this winter on the first forty 
miles west of Wolf Creek.

Discuss this subject with Mr. Alfred and keep in close touch with the 
expense lie incurs in ; in supplies so that you will be able to
certify to the expenditure. Til's iu order to make an amicable *ciila­
ment of accounts in the event of anything unforeseen occurring that 
would make it impracticable under our present arrangement for Mr. 
Alfred to carry out the work. Make me monthly reports on tbis 
subject accompanied by duplicate copies of all bills, and all other 
expenses incurred bv Mr. Alfred.

Yours truly,
11. 11. Kklliheb,

Chief Engine i .
End.
In pursuance of the arrangement set out in corres­

pondence, the plaintiff who had associated with himself 1 hr 
plaintiffs B. P. Wickham and K. A. Wickham, commenced ■'hip­
ping supplies to McLeod River and Big Eddy on the line of die 
proposed construction work. Prior to November JOtli, 1,|||S. 
Mr. Alfred had tiled with Mr. Morse a tender for forty miles of 
construction westward from Wolf Creek and Kellihcr diselo ■ • 1 
to Alfred the tender of Foley, Welch & Stewart, railway m 
tractors for the same work, and Mr. Kellihcr admits it w,i< in 
the interest of the defendants to have competing tenders. The 
supplies were shipped by rail on the C.X.R. to Stoney Plain, a

60
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point about seventeen miles west of Edmonton, and transported 
on sleighs for a distance of about one hundred miles to McLeod 
River and Big Eddy. It appears that in order to carry on con­
struction work in the following summer it was necessary to get 
in supplies during the winter when the ground was frozen as 
the character of the country rendered it impracticable to do 
th« shipping in the spring and summer. In January, the plain­
tiff Alfred advised Mr. Morse of progress in the transportation 
of supplies by letter as follows :—

Edmonton, Alta., January 7th, 1009.
My clear Mr. Monte. I have already contracted for a large supply 

of outs and am dosing for a supply of hay and have started freight­
ing west. We could not commence freighting earlier as the snow 
came the last of December. I have kept the arrangement absolutely 
to myself (except for Mr. Wickham who understands) yet it is getting 
about that we are freighting west. I sent a party to the Rig Eddy 
on tin* McLeod last month to erect warehouses and we purchased a 
number of heavy sleighs for freight:ng, which I think has caused 
those interested to wonder.

1 am completing my arrangements with the White company for the 
plant oil the strength of getting the contract. I have put them oil* so 
long that they (and justly too) have pressed me for a limit con­
clusion of our arrangement.

I hope you can wire or write me that you are now in a position 
to definitely award us the contract for the forty miles west from the 
McLeod river. It will help us very much to lie able to have all 
sub-contracts that we intend giving out made as early as possible.

I am busy with details of freighting and would prefer to complete 
the formality of the contract without coming to Montreal this month, 
although we stand ready to come whenever necessary and convenient

It has been intensely cold for several days. The temperature regis­
tering 50 degrees below last night and several reports indicate as low 
as 5(1 below. It is 34 below in the sun as 1 am writing at 2 p.m.

Yours truly,
Frank H. Alfred.
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to which Mr. Morse replied by letter of January Uth, 111119. in 
the following telegram and letter:—

Montreal. January 13th. 1900.
Frank II. Alfred. Es«|.. 

c/o Alberta Hotel,
Edmonton. Alta.

Letter seventh received. Glad to vote progress you are making. 
Am writing.

Frank W. Morse.

January 13th. 1900.
Dear Mr. Alfred.—Yours of January 7th received, and I have wired 

you as per enclosed. Can readily understand that you could not 
purchase sleighs and supplies and start transporting the latter, with-
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out same being observed and comment being made. No harm can 
come from this; the only tiling is, let us not advertise it ourselves.

The conditions relative to letting contracte are the same as whe 
I last wrote you. You have no cause for apprehension or worry, a 
the work will have to 1m- done, and you will be in a better position 
than anyone else. I know that it will be a great relief to have con 
eluded matters, and trust we may have the satisfaction of doing - 
in the near future.

Trusting that the year will prove a prosperous ami happy one i 
you. I beg to remain,

Fhakk W. Mokm

The plaintiff continued shipping supplies during the months 
of January, February’, March, and the early part of April mi l 
the defendants pursuant to the arrangements made, had th 
supplies checked under the direct supervision of their divisional 
engineer, Mr. Jones.

About the end of January, Mr. Morse retired from the po>i 
lion of vice-president and general manager of the defendant eon 
pany and was suet.... ded by K. J. Chamberlain and at Chamber­
lain’s request a meeting took place at Winnipeg on Fehruar 
2nd, 1909, between the plaintiffs and Mr. Chamberlain and lî. K 
Kelliher and they suggested to the plaintiffs that the plaintiffs 
should accept a contract from Foley, Welch & Stewart at tie- 
price of plaintiffs’ tender made in the fall of 1908 and that the 
mileage be 2d miles instead of 40 miles with the privilege of 
the plaintiffs to receive further mileage if they should be able to 
undertake it and to this the plaintiffs agreed. The plaintiffs state 
they understood the defendants were to make all the arrange­
ments with Foley, Welch & Stewart. Plaintiffs continued tim­
ing February and March and the first part of April, furthering 
their arrangements to commence active construction work as 
soon as spring opened and in the latter part of the* month of 
April failing to get any positive assurance either from def- n- 
dants or from Foley, Welch & Stewart that they would In- 
awarded any contract or given any work on the railway «•.in­

struction, the plaintiff Alfred went to see Chamberlain at Winni­
peg on April 20th, 1909, and an interview took place betv a 
them (about which there is a considerable conflict of evideii 
It is quite beyond dispute that Chamberlain admitted tin- i< 
fendant company were not in a position then to aw.-ml 
any contract either direct or through Foley, Welch & Stwart. 
Alfred says Chamberlain proposed that plaintiffs try ami «• 
an arrangement with Foley, Welch & Stewart to take owr the 
supplies and that he, Alfred, refused to do so and had in> «1 
that the time had arrived when plaintiffs had the right to 
demand that defendants take over the supplies under tin- tmis 
of the telegram of Xovemlier 30th, 1908, paying actual ts 
and ten per cent, and that Chamberlain agreed to do so.
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Chamberlain says he did not go further than to undertake to ALTA, 
negotiate for the plaintiffs with Foley, Welch & Stewart with a j7"r*
view of getting the latter to take over plaintiffs’ supplies. Cnder nuj
directions from Chamberlain, Kelliher issued instructions to ^IKKH . 
Mr. R. W. Jones, divisional engineer, to cheek over the supplies Wickham 
as “ It is proposed that we take over the supplies that Mr. Alfred r.
put in some months ago west of Kd mon ton ” (extracts from tr'.nk
Kelliher*s letter to Jones). “The arrangement is that we take Pacific
the supplies over from Mr. Alfred and pay him and have R Co. 
Stewart take over the supplies from us and refund to us what 8i„,m,w. j. 
we paid Alfred.”

The supplies were checked under the direction of Mr. Jones 
and some six weeks was occupied in doing this. On June 23rd,
Junes, having completed the checking, forwarded a statement 
of same (exhibit 35) to Mr. Kelliher and on June 16th, 1909 and 
June 25th, plaintiffs demanded from defendants payment for 
same or a payment on account.

On June 21st defendants let a contract to Foley, Welch &
Stewart for construction west of Maeleod river and plaintiffs 
met Chamberlain, Kelliher and Stewart at Kdmonton on July 
7th and 8th and plaintiffs renewed their demand for payment. 
Chamlierlain suggested they arrange with Stewart to have him 
take over their supplies or, in the alternative, take a sub-con­
tract from Foley, Welch and Stewart, or a contract direct from 
defendants. The plaintiffs refused to consider a sub-contract 
or a contract direct from defendants as they had parted with 
part of their plant and transferred their supplies to defendants 
and it would In* impossible for them to attempt to undertake 
a construction contract at that late date.

Plaintiffs then gave notice to the defendants under the 
Side of Goods Ordinance of their intention to sell the goods, 
and, having sold them at a loss, brought this action to recover 
their loss. The jury assessed damages against the defendants 
in the sum of $55,148.59 and against this finding the defendants 
appeal.

In his charge to the jury, the learned Chief Justice left it to 
them to say whether, at the interview in April at Winnipeg, 
it had been agreed between the parties that the whole matter in 
so far as awarding a contract to plaintiffs had been declared off 
ami the company had agreed to take over the supplies in ac­
cordance with the telegram of November 30th, 1908, and in the 
alternative whether the offer of the defendants in July, 1909, 
to award the plaintiffs a contract was in compliance with the 
terms of the telegram.

There is nothing to indicate on which of these the jury 
found against the defendants but there seems clearly to be evi­
dence on either of which, if Indieved by the jury, their finding
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can be supported. If they believed the plaintiffs’ version of 
what took place at the interview in Winnipeg in April, then 
the defendants agreed to assume the obligation of paying for 
the goods on the terms of the telegram of November 30th, 190s. 
and tlie acts of defendants for some six weeks after this inter­
view are not inconsistent with this conclusion. On the other 
hand, if the jury based their conclusion on the grounds that 
the offer of July was not a compliance, that would seem to 1» 
reasonable under tin* circumstances. The plaintiffs could hardi 
under the circumstances, lie expected to commence at that late 
date to carry out a somewhat large contract which it would seem 
clear was to he completed in 19(19. The contracting season was 
about half over, they had very little time to get in plant ami 
machinery and the season was quite unsuitable for transportinv 
plant and machinery.

In view of this, then, the question as to whether the damages 
were excessive is then the only issue to dispose of.

It is a somewhat difficult one to deal with in view of tin- 
fact that counsel for the defendants on the appeal relied upon 
certain inferences which he claimed to be supported hv the evi 
deuce and which were apparently not urged by counsel at tli 
trial and to which I shall subsequently refer.

During the period that the supplies were being shipped by 
teams from Stoney Plain, a check of amounts and prices was 
furnished by plaintiffs to defendants at the request of the de­
fendants. Mr. Morse instructed Mr. Kelliher, chief engineer, in 
regard to this checking on December 7th, 1908. The goods were 
re-checked at the caches at McLeod river and Big Eddy by the 
plaintiffs and defendants, lioth having representatives. The 
checking began about May 1st, 1909, and occupied about six 
weeks, and from this checking exhibit 35 was prepared by 
plaintiffs and, after revision by R. W. Jones, who was supervis­
ing the checking, pursuant to instructions from Kelliher. was 
forwarded by Jones to Kelliher under letter of June 23rd, 
1909:—

Edmonton, Alberta, 23rd June. Ifiov
Mr. B. It. Kelliher.

Chief Engineer.
Winnipeg. Man.

Dear Sir. I enclose herewith statement of supplies at present ea-Ii I 
by Alfred. Wickham & Co., at McLeod river and Big Eddy. At th*- 
bottom of the statement of supplies at McLeod cache I have summar­
ized all expenditures in eonnevtion with these supplie*.

I have in all cases where practicable reconciled the quantities with 
invoices furnished by Mr. Alfred. In a number of instances thouT 
such a* looking equipment, some grader repairs, ete.. the stull' pur 
cha*cd for the contract which these people hold east of the Pembina 
river and bought last year, used during the summer and forwarded
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west during the winter months. In these instances I have not been 
able to secure the original invoices, and in consequence have had to 
accept Mr. Alfred's prices. This also applies to the tents.

There is considerable shortage between this statement of supplies 
at present in the above mentioned caches and the amount purchased 
by Mr. Alfred and forwarded west, owing to shrinkage, etc., supplies 
being used for maintenance of cache keepers, helpers and teamsters, 
and amounts lost by freighters.

I attach a statement made by Mr. Alfred shewing amount paid to 
inth pendent freighters for hauling out supplies, statement of wages 
paid to cache keepers and helpers, and also a bill for their own teams 
at $8,00 per day.

The item of insurance I have checked up against the cheque issued 
to Allan. Lang. Killnm & McKay.

The board of checkers at Stoney Plain was checked up against the 
hotel bill at that po:nt.

Item of freight to Stoney Plain I have taken from Mr. Alfred's 
Itonks.

Mr. Alfred is preparing a bill shewing all supplies bought, crediting 
the company with board of his teams, etc., and intends to take a trip 
to Winnipeg in the near future, and will take this statement with 
him. lie will also bring all invoices and records to substantiate his 
claim, but the actual amount of stuff at present stored at the McLeod 
cache and Big Eddy cache is as per attached statement.

Yours truly,
(Sgd.) R. W Jonks.

Di l iston Engineer.
L R.

P. S. Mr. Alfred has retained statement shewing number of days 
of their own teams, and will bring this with him when he goes to 
Winnipeg. 1 have, however, shewn the total number of days on 
statement.
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and this whs followed by a letter from Jones to Kelli her un­
dated (exhibit 34), which is as follows :—

II. E. B. Keep this on hand for reference. It is being arranged 
between Stewart and Alfred in Edmonton. B. B. K.

Mr. B. B. Kelliher,
Chief Engineer,

Winnipeg, Man.
Dear Sir,—With reference to statement of supplies shipped west by 

Mr. F. II. Alfred.
Owing to the rush in getting the statement to you, I was unable 

to check the extensions on the different items as carefully as I would 
wish, but to-day have gone over these and find the following errors. 
I would 1h« glad if you would make alterations in statement sent

One bag of tapioca, 141 lbs., equals 1 .‘IS lbs. net at 5|^c. should be
97.94.

One bag of currants, 87 lbs. equals 75 lbs. net. at 7,/ac.. should be 
$5.(12.

Two bugs Ids lbs. equals 150 lbs. net at 7V*c., should be $11.25.
Making a total at McLeod cache, $15.082.01.
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Rig Eddy cache : —
.'19 cases of peaches, 975 lbs. (500 lbs. at 8c., 475 lbs. at SNc.), should 

tie $79.19.
10 coffee pots at $5.66 per doz., should lie $7.41.
Making a total at It g Eddy cache. $33.291.15.
This will alter the total of summary at bottom of McLeod each 

statement to $143.123,23.
Yours truly,

(Sgd.) R. W. Jokes,
Division Engineer.

It would appear quite evident from Alfred’s evidence, pagi 
34 and 48 that in his letter of June 25th, 1909, (exhibit 1" 
exhibit 19 is the statement referred to therein, and I think 
is a fair and reasonable inference that Alfred was then basin 
his demand for compensation, in so far as the actual cost of tli. 
supplies is at issue, upon that statement, namely, exhibit 1 
He advises the defendants that their division engineer has for 
warded this statement and asks for a payment of $100,000 mi 
account. Alfred’s explanation of the discrepancy between tin- 
two statements, namely, between exhibit 19 and exhibit 35 
which aggregate $153,030.88 and $143,123.33 respectively when
corrected (see p. 83 of case) is as follows:—

On account of shortage in hay.......................$ 1,391.00
On account of shortage in oats...................... 640.00
Goods used by checkers and cache keepers.. 2,800.00
Superintendence ............................................. 3,000.00
Interest ............................................................. 2,613.33

$10,444.33
or $520.55 more than the difference. The plaintiff Alfred coi 
putes the claim of plaintiffs at $159,610.53, after deducting 
$7.930 on account of plant and adding ten per cent, (see <*;i- 
p. 85). The plant was sold for $6,360 and this amount slum! I 
be deducted from the proceeds of sales, that is to say, fror 
$111,549.93, leaving a balance of $105,189.40 as net proceed* 
sale of supplies. The difference between this and $159.61" 
is $54,421.13. The trial Judge instructed the jury that tin 
might add interest from the time the moneys were due an I 
payable, if they found the defendants had improperly with! 1 I 
payment of the debt. If the jury fixed the time of payai, i t 
at the later date, namely, July 21st. 1910, and computed inter 
at five per cent., I find there would he approximately $5.57" - 
added for interest, computed as follows :—

July 21. 1909, to Aug. 1, 1909. int. 5 on $159,610.53 $063.04
Aug. 21, 1909, to Sep. 21, 1909. int. 5 on $149.010.53 623 37
Aug. 21, 1909. to Sep. 21, 1909. int. 5 on $124.010.53 519.2»
Oct. 23, 1900. to Mur. 3. 1911, int. 5 on $34.422.13 .3.772.26

$5.579 "7
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This sum of $5,579.87 added to $54,421.12 is $60,110, or 
m arly $5,000 more than the assessment by the jury.

At the trial (see ease, p. 119) when the plaintiff was submit­
ting evidence of John McNamara as to quantities of goods 
stored at McLeod and Big Eddy caches, Mr. Tate, counsel for 
defendants, said: “1 will not dispute, as far as I know at 
present, the quantities of stuff that were there. I don’t see 
that my learned friend need labour over that” (case, p. 119), 
and. “All I will say, I will not " the ' s of the
goods, plant and material that are said to have lieeii taken into 
the caches, that is all” (case, p. 120). Counsel on appeal 
(Mr. Woods) wished to qualify this and confine the plaintiffs 
to the statement (exhibit 35) as an admission of plaintiffs that 
exhibit 35 which was put in by the plaintiffs must 1m* taken as 
against exhibit 19 where there was a discrepancy in favour of 
the defendants between the two statements. It seems quite evi­
dent that Mr. Tate did not take this view, and I do not think 
tin plaintiffs should have to meet the contention of appellants 
in this regard before this Court. The only items making up 
the amount which seem to be a matter of contention, then, are 
insurance, $1,625; interest prior to July 21. 1909, $2,685.53 ; 
superintendence, $3,000, and the item of $37,176 for Alfred & 
Wickham’s teams, 4,647 days at $8.00 per day.

As to insurance. I do not think the defendants could 
properly be charged with this unless the jury found that the 
period at which the defendants should have paid for the goods 
had arrived in April. They were instructed by the trial Judge 
that they might so find and if they did so, then the plaintiffs 
had a vendors’ lien for the price of goods, and properly insured 
to protect their lien, and properly charged the insurance as a 
claim bv virtue of their lien. The question of interest prior to 
July 21. 1909, also depend upon which period the jury
may have fixed the liability as arising. If in April, 1909, then 
tlie interest would properly be allowed, and if in July, it should 
he struck out.

As to item of $3,000 for superintendence, this seems to be 
an unreasonable amount. The time over which the superin­
tendence extended was about six months, and a competent man 
tu supervise such work should not have incurred an expenditure 
of more than, sav, $150 per month or $900. I think this amount 
should he reduced by at least $2,000, as the ten per cent, above 
cost could not be interpreted as meaning anything more than 
actual cost, and plaintiffs have given no particulars of this item 
hut put it in a lump sum apparently to cover the time and ex- 
pciis.s of the three partners. They were contractors, and I 
think it was an ordinary risk of their business to look after the 
negotiations pertaining to securing contracts and preparing
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for the execution of them, and it could never have been coi. 
templated by the parties that the ten per cent, would covi r 
such as this.

Ax to the item made up of $8.00 per day for freighting h> 
Alfred & Wickham’s teams, there is considerable conflict vf 
evidence. Stewart, of Foley, Welch and Stewart, says he could 
get teams to freight between these points at $6.00 per day, am! 
Kelliher says the same. Stewart allowed plaintiffs $45.00 an I 
$50.00 per ton for freight to these points, and it is not clear 
just what amount teams could earn at this rate. Plaintiffs est.- 
mated it at $8.00 per day and the trial Judge left it to the 
jury to say whether that was a proper charge. Their verdict 
does not indicate the rate allowed by them, hut 1 think it - 
quite clear they did not allow more than $8.00, and I see n . 
reason for disturbing their verdict in regard to this.

The statute governing the awarding of interest under which 
the trial Judge instructed the jury that they might add interest 
from the date on which the debt became due is:—

In addition to tin* raies in which interest is by law payable, or 
may by law he allowed, the Court may in all eases where in the 
opinion of the Court the payment of a just debt has been impropniv 
withheld and it seems to the Court fair and equitable that the party 
in default should make compensation by the payment of interest, 
allow interest for such time and at such rate as the Court may think 
tit : Ch. 20. Alberta Statutes, 190H.

In the computation I have made I five per cent,
interest from July 21, 1909, until judgment. The jury may 
have assessed interest at a higher rate, and quite properly so. 
under the above statute, and may have found the date when 
payment was improperly withheld as of April instead of July. 
1909. Either or both of these circumstances would add con­
siderably to the amount 1 have computed for interest. Allow­
ing, then, a deduction of $2.000 or even eliminating altogether 
the charge of $11,000 for superintendence, there seems to he a 
considerable margin which the jury might have found over and 
above what they did actually find against the defendants, and 
their verdict not he disturbed.

1 would therefore dismiss the appeal with costs.
Appeal dismism

7
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CANADIAN FRATERNAL ASSOCIATION v. CANADIAN PASSENGER 
ASSOCIATION.

File 19033

CAN.

1912
Hoard of Uni Inn ;/ Connu ixniuticru. Fvbiuary !>, 1912. 

i. Carriers 18 11 B—20)—Special tariff fixing reduced fare—“Fee”
FOR V1BÉ1XU TICKET.

In a special iunsenger tariff Hied with the Board of Railway Cora 
tuissioners specifying that the tolls to lie charged |mtsoiis attending a 
convention would In- a one-way fare plus twenty-live cent*, it ia un- 
necessary to state that the twenty-five cents is a "fee" and is charg'd 
for the purpose of defraying the ex|ienaea in visaing the railway cer­
tificates entitling such persona to a return trip without the payment 
of a return fare.

j. Carriers (fill M2—28"i—Excursion tickets—Ciiari.k to pahkfx
GEHN FOR STAMPING RETURN TIl'KFIT—Tlll.l.—7 AMI K KUW. VII.
(Can.) ('ll. 111. HEC. 9.

The charge made by a passenger association formed hv the prin­
cipal railway and steamship companies of Canada for visaing railway 
certificates entitling persons attending a convention who lud paid à 
one-way fare to a return trip without payment of a return fare is a 
•toll" within the meaning of 7 and 8 Kdw. N il. (Van.i eh. Ill, sec.
9. di “toll" or “rate" to mean and include “any toll, rate, <
or allowance charged or made either by the company ... or by 
any person on liehnli or under authority or consent of the company, in 
connection with the carriage and transportation of passengers," though 
in a special passenger tariff filed with the Board of Railway Commis 
sinners such charge was stated to lie a “fee" and to In- made for the 
purpose of defraying the expenses of visaing the certificates.

:i. Carriers ( 8 IV (’—530)—Governmental control—Power of Boarii of
Railway Commissioners as to excursion rates.

Tin- Board of Railway Commissioners has no jurisdiction to com­
pel railway companies to make sjiecial excursion rates.

4. Carriers i 8 IVC—527)—Power of Boarii of Railway Commissioners
—Visé of convention ticket—Charge.

A uniform charge of twenty-five cents included in a tariff of passen­
ger tolls as a s|N*cial charge to In- added to single first-class fare on 
the sale of excursion or return tickets at single fare plus twenty-five 
cents, sold in connection with conventions and payable on visaing tin- 
tickets for free return, is not objectionable as a discrimination be­
cause of such extra charge being payable in respect of trans|N>rtation 
for any distance within the excursion radius, and, where the total 
charge to the passenger is less than the authorized tariff allows for 
regular rates, the Board of Railway Commissioners will not interfere 
to annul or vary the vist charge.

5. Carriers i 8 IV V—330)—Boarii of Railway Commissioners—Juris­
diction AS TO EXCURSION TICKETS.

The Board of Railway Commissioners has no authority under the 
Railway Act, R.S.C. 194HI, eh. 37. to compel a railway company is- 
-iiing tickets at special rates to 300 people or more to oifer such privi 
lege to a less number.

Application to prohibit the m from charging 25 statement
rents for viséing railway certificates entitling persons attending 
meetings to return to their homes without payment of a return 
fare and to reduce the number of persons entitled thereto from 
300 to 25(1 or 200.

jf
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CAN. To avoid confusion, errors and more serious faults, tli
Hv~Cmn principal railway and f companies operating in Can

1912 «da formed the respondent association with an office in Montrea 
maintained in part by this 25 cent charge ; and officials heim 

Canadian 8,,nt j() ||le different society meetings for the purpose of viséin
I' KVIT.KNAI. . .,, , - !

Association the certificates ot the members.
C\NvdixN f*1 the tariff filed with the Hoard the statement appear* 1
Pahhknokb that a fee of 25 cents was charged to defray the expenses of tL 

Association, special agent viséing the certificates—it was shewn that tiler* 
statement was a yearly deficit in the expenses of the office which was made 

up by contributions from the railway companies, members ** 
the respondent association.

The application was heard at Toronto, February Oth. 1912.
The applicant contended that the charge of 25 cents was not 

a toll under section 0 of eh. Ill of 7 & 8 Edw. VI1.. and that 
members travelling a short distance were unjustly discriminât* I 
against in favour of those travelling a r distance by being 
compelled to pay such charge. The Hoard held that such clmrgt 
was a toll or charge made in connection with the transportation 
of passengers and that it was covered by the taritf filed by tlw 
ref : and also that the Hoard has no jurisdiction to com­
pel the respondent to issue excursion rates or fix the number ' 
persons entitled thereto.

Mr. McLvan. Mr. Commissioner McLean dissented in part. In his 
opinion the 25 cent charge as described in the tariff did not fall 
within the definition of tolls in ch. (il, sec. 9 of 7 & 8 Edw. VII. 

human Lee, for the applicant.
IV. II. Itigyar. K.C., Angus MacMurchy, K.C., and IV. /’ 

Torranee, for the respondent.
Mr. Mate. TlIK ClIlKK COMMISSIONER (IION. J. P. MaBEE) Î—The * i

tent ion of the applicants here is of a two-fold character, 'i 
first claim is that this 25 cent charge for viséing these eel" 
cates is not a toll within section 9 of 7-8 Edw. VII. ch. (il. Tli 
section referred to was drawn with the idea of covering ev.n 
conceivable charge that a railway company, or any person n 
behalf of, or under the authority, or with the consent of tlw 
railway company could in connection with the moveim iit 
of traffic. Hearing that in mind, it has got to be consti" I 
liberally.

This 25 cent charge is made, we think, by the railway <• 
pany in connection with the transportation of passengers. I < 
unfortunate that the clause in the tariff that has been refei I 
to was worded as it is. It was not necessary to use the w 1 
“fee” and it was not necessary to set out in that clause t 
this charge was to lie made with a view of defraying exp*
It does not say distinctly that it is intended to raise a fund to

1
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defray the expenses of the special agent, but to defray expenses 
neratiy I should think would he the interpretation of those 

words. There is no more necessity of putting words “to 
defray expenses’* in this document than there would he to 
put those words in any special freight or passenger tariff or 
liny standard freight or passenger tariff that a carrier might 
file Everybody knows that the law authorizes railway eom- 

s and carriers to levy tolls with the view first of de­
fraying expenses; and then if, as sometimes happens, there 
is anything left over, it goes to those whose money has been 
put into the enterprise. Probably if the word “fee” in the 
expression 1 have referred to had not lieen in this tariff it 
might not have been open to. and probably would not have in­
vited the attack that lias been made upon it. We come to the 
conclusion that this 25 cent charge is a toll or charge made in 
connection with the transportation of passengers. That is the 
first thing we find.

Secondly, we find, possibly not without some hesitation, and 
admitting that the r is arguable, that that 25 cent charge 
is covered by this tariff, although in the unfortunate form 
to which I have adverted, and that the railway company is 
within its right in making the charge.

I can understand how some of these delegates who attend 
these conventions may feel about the payment of this 25 cent 
charge. But before we interfere, this fact must be remembered, 
certainly carrying passengers for a cent and a lialf a mile 
is carrying them for a pretty low charge. This is a concession 
made bv the railway companies to people travelling in large 
numbers. The railway companies have discretion in connection 
with reducing fares. The law does not give this Board any 
jurisdiction over railway companies to compel them to issue 
exeursion rates. If this were an n at ion to compel the 
railway companies to carry ' “ s of people of :$0() or more at 
on* way fares, we would have no jurisdiction to compel the 
railway companies to put in any such tariffs.

Now in effect this is an application to compel the railway 
companies to take 25 cents off the tariff that they have filed. 
The tariff is a one-way fare plus 25 cents; and in effect the re­
quest is that the railway y be compelled to carry at n
on- way fare and cut off the 25 cents. The law does not give 
us ion to do anything of the kind.

We have had applications from different sources, one in 
particular from Montreal a year or two ago. to compel the 
railway companies to issue excursion tickets to some ice festival 
"f palace or something they were having down there. We 
hail also one from Sherbrooke in connection with a snowshoe 
«S' -iation. The railway companies came to tin* conclusion

CAN.
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in the interest of the country. It was advertising that the conn 
try was cold, that the people engaged in the luxuries of in
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es and the like, and they did not think that was good for 
immigration purposes. They said, We will not issue return 
tickets or excursion fares to demonstrations of that sort. W 
were asked to intervene and we held that we had no jurisdiction 
to intervene.

A railway company issues tickets to tiOO people or moi*
Mr. Mabre. and we are asked to say that 200 is too many, that it ought 

to he cut down to 250 or 200. The answer is that the statute 
does not give us any authority to do anything of the kind. Tic 
railway companies have the right, if they like, to apply tin 
regular return trip fare to any number of persons travelling 
from the same place to the same place, or as these people do, 
to these gatherings.

The application we think must fail upon Iwtlt heads; first 
with reference to the 25 cent charge; and second with refer­
ence to the contention that 500 is too many.

I think it would Is» advisable for the railway companies to 
revise this unfortunately worded clause and set forth mon* 
clearly what evidently the intention was when the tariff was
tiled.

Mr. Com mission ku McLean (dissenting in part) :—In r- 
gard to the tariff, 1 have indicated already the view 1 take in 
the matter. 1 differ slightly from what the Chief Commissioner 
has said. 1 cannot iplite see that the tariff as worded falls 
within the definition of a toll contained in section !! of <‘ -r
til of 7 and H Kdw. VII. 1 think it is legitimate to assume that 
when the association saw lit. acting for the company, to put in 
the words “defray expenses," put in small capitals and in con­
nection with the question of validation, they were indicating 
that that was a special expense of validation. 1 cannot see that 
that fits into what is covered by tbc scope of tolls.

Or<hr refusal.

ONT. Re GALBREAITH.

H. C. J.
1018

Ontario IIii/h Court, \liihllrlnn, ./. March 15. 1912.
1. Contra (| II A5—172)—Constri ction or will—IIvhotiikticai. «jn*

March 15. It in against the policy of the Court to attempt to answer hypotlnii 
nil question* based upon condition* which limy never nri*e, mid. tin"- 
fore, tlie Court will not, either ii|ion uu originating notice undei »nr 
Con. Utile tl.'IH, or in mi action, deal with queutions a* to the n 
struct ion of a will relating to the devolution of the estate in events 
which have not yet happened.

5
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Motion by the executors of General Brock Galhreaitli. <le- ONT. 
ceased, under Con. Rule 0118, for an order determining certain hTcTt 
<1 ii»*stions arising in the administration of his estate as to the 1Qi.> 
construction of his will.

II. Carpenter, for the executors and for Frank (or * .. ,<K
Franklin) Galhreaitli and his wife. __

\Y. M. MeClemont, for Jessie Klizaheth Townsend. Statement
,/. If. Meredith, for two infants.

Middleton, J. :—Vpon the argument, I pointed out to the Middleton.j. 
counsel that most of the questions asked were questions which 
could not properly 1m* propounded at this stage, either upon an 
originating notice or in an action, because the information 
sought related to the devolution of the estate in events which 
had not yet happened, and that it was against the policy of the 
Court to attempt to answer hypothetical questions based upon 
conditions which may never arise. To rule otherwise might 
give rise to idle litigation and the incurring of much useless 
expense, particularly if the decision gave rise to a series of 
appeals.

Finally, the parties agreed that the only question that could 
now be advantageously dealt with was the one relating to the 
legacy of $150: the question being whether the intention of the 
testator was to give one sum of .$100 or to give an annuity of 
$150, and, if so, for how long.

As 1 read the will, the testator has given an annuity of $150, 
payable on the 1st day of Octolmr in each year after his death 
until the homestead property is sold ; which I interpret to mean 
until an actual sale of the homestead property is made by the ex­
ecutors. if. by reason of Frank’s death, the right in the executors 
to sell arises, or the expiry of fifteen years from the date of the 
will, when Frank himself, if then living, is entitled to sell. I 
think the fifteen years is the extreme limit ; hut if, by reason of 
Frank's death, the property is sold earlier, the right to the 
legacy then ends, and the annuitant will, instead thereof, re 
reive the pecuniary legacy given in the earlier part of the will.

The costs of all parties may lie paid out of the estate.

Order aceordia/////.

63

A.B



176 Dominion Law Reports. [5 D.L.R

ALTA. REX v. CANADIAN PACIFIC R. CO.

S.C.
1012

Alberta Supreme Court, Srott, Stuart, Heck, and Simmonx, JJ. June 29 1912
1. Kvii>knc’K ( g 11 J—3().>)—Pkksumition as to contents of iiox—Course

June 20. OF BUSINESS—DkI.IVFKY TO VAKRIKKS—ABSENCE OF DIRECT EVTI>-

In the absence of direct evidence the contents of a box of militari 
supplies was sulliviently shewn in an action by the Crown against ;i 
railway company for its loss, by the testimony of the officer in charge 
of the supplies, that he selected them from the general stores and 
turned them over to a person of excellent character, whose duty it wa- 
to box and ship them, and that the latter delivered a heavy box to 
the railway company, which receipted for it, and that such person 
could not Is- produced at the trial, as his term of enlistment had e\ 
pired, and his wherealMiuts was unknown.

Statement Appeal by the Crown from the judgment of Harvey, C.J . 
presiding at the* trial, whereby only nominal damages wen- 
awarded to the Crown for tin* loss of a box of militia supplie 
consigned from Calgary to Edmonton by an Ordnance officer.

The appeal was allowed and judgment directed to In- 
entered for the value of the consignment, Simmons, ,1 , 
dissenting.

Stanley Junes, for the Crown.
(1. A. Walker, for the railway company.

Scott, .1.:—This is an action in which His Majesty seeks 
the return of a box of militia clothing and supplies alleged to haw 
been delivered to the defendant company at Calgary on the 
18th June, 1910, for carriage to Edmonton, or for payment of 
$845.85, the value thereof, and 82.65, the amount of the freight 
charges paid thereon. The learned Chief Justice, who tried tin- 
action, while satisfied that a box was delivered by the Ordnaiv • 
officer at Calgary to the defendant company there on that dab. 
and that it was lost in transit, gave judgment for His Majesty 
for nominal damages only, giving as his reason for so doing that 
the evidence did not disclose what the box contained.

Theodore Boulangeai!, the Ordnance officer for the district 
comprising this province, who resides at Calgary, and whose dut y 
it was to look after military properties and > them to the
local militia, states that lie received instructions to ship certain 
supplies to Lieut.-Col. Edwards at Edmonton for the equip­
ment of his regiment.

These supplies, which were enumerated by the witness, and 
which were valued by him at 8485.85, were selected and count* 1 
out by him in the store-room, ready to be packed and shipp* !. 
by one Ryan, who was then in charge of the store-room, and 
whose duty it was to pack and ship them. The latter made out 
a requisition for their transport by the defendant compan 
and < assisted in loading them on the dray for • m-
vevancc to the freight sheds.

1
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The box was delivered to the defendant company on that 
day, and a clerk in their freight department gave a receipt for 
it. specifying it as “one box of clothing," its weight being speci­
fied therein as follows, “said to be 417." The freight charged 
thereon at that time was $2.65, which was at or about the usual 
rate of freight for a package weighing 417 pounds from Calgary 
to Edmonton. Ryan, whose duty it was to pack the box, had 
been in the employment of the Militia Department for eighteen 
or twenty years. He subsequently left the service, his term of 
service having expired, and afterwards left the province. Rou- 
langeau states that he never had any complaints to make as 
to Ryan’s capabilities, never heard of any shipment going to 
another |>erson by mistake, and that the s ' s he had been 
sending out (presumably excepting this particular shipment) 
had reached the proper persons. What is shewn to be the ordi­
nary routine of the stores department, which is a department 
of the public service, the long and apparently faithful and efficient 
m nice of the storekeeper Ryan, the absence of anything tending 
to cast suspicion upon him. the fact that he had nothing to gain 
by omitting to perform his duty upon that occasion, and the 
further fact that the defendant company acknowledged the re­
ceipt of a box of clothing, afford, in my opinion, reasonably suffi­
cient evidence to justify the Court or a jury in assuming that 
the supplies referred to were parked by him in the box, and 
that they were therein at tin- time it was delivered to the de­
fendant company.

1 am, therefore, of the opinion that the appeal should be 
allowed with costs and judgment entered for the plaintiff in the 
Court below for $488.50 with costs.

Stuart, J.:—This is not a case, as it appears to mo, in which 
any law is involved at all. It is a pure question of inference of 
fact, where such inference is sought to be drawn from undis­
puted facts.

In such cases we have as much right as the trial Judge to 
draw what inference we please from the undisputed facts. Sitting 
here, then, us a judge of fact, 1 have only to suv that I feel quite 
able to make the inference that the goods were placed in the 
box. They were put out all ready to be packed. Instructions 
were given to a man, shewn to have been for many years in the 
service ami of excellent character, to put them in the box, and 
it was shewn to be his duty so to do. Then the l>ox, with a 
weight of 417 lbs., was delivered to the defendants. There must 
have been something of very considerable weight in the Im>x. 
I conclude that it was the goods in question; and I think the 
appeal should be allowed with costs, the judgment below set 
aside, and judgment entered for the plaintiff for $488.50 and 
costs of the action.
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Beck, J.:—This is an action to recover against lioth defen­
dants as common carriers damages for loss of a box of military 
clothing, etc., alleged to have been delivered to them for carriage. 
The ease was tried by the learned Chief Justice without a jury.

At the conclusion of the plaintiff's case, the trial Judge di 
missed the action as against the Pacific Cartage Company with 
costs, on the ground that the evidence satisfied him that tin 
box, though received by the cartage company, had by that com­
pany been delivered, in pursuance of their obligation, to the 
Canadian Pacific Railway Company. There is no appeal from 
that portion of the judgment. The learned Judge, however, 
though finding that the Canadian Pacific Railway Company 
had actually received the box and had failed to deliver it, awarded 
the plaintiff damages against the Canadian Pacific Railway Com­
pany only to the amount of SI, ami that without costs, because 
he was of opinion that there was no evidence to prove that goods 
of any value were contained in the box.

Against this decision and the amount of damages the plaint ilï 
appeals.

Captain Boulanger was the Ordnance officer for military dis­
trict No. 13, comprising the whole of the province of Alberta. 
The office and stores of which lie had charge were at Calgary. 
He went about making a shipment to Lieut.-Col. Edwards, tlu* 
officer commanding the district, who resided at Edmonton, of 
the following goods: 103 mess-tin covers, 280 haversacks, 0 waist- 
belts, 0 sword-knots, 28 serge frocks, 14 pantaloons.

The making of this shipment was in the ordinary cours» of 
his duties, which were, he says, “looking after the military 
properties, receiving them from headquarters (Ottawa) and < u- 
tractors, and giving them to the local militia commanded hy 
the officer commanding the district.”

He says that he furnishes all the military supplies for the 
militia in Alberta; that how he came to make this partiuilar 
shipment was, that it was to be made to the officer commanding 
the district in the ordinary way to equip the 101st Regiment 
at Edmonton; that, as soon as the articles in question win- 
received from Ottawa, they were packed in cases and shipped 
The effect of the evidence as to his personal knowledge of the 
goods being packed and shipped is this: that he counted out 
the several articles in the room at the stores for the purpose of 
their being shipped, and that he left them lying on tin floor 
ready to lie packed; that it was then the duty of one Ryan, 
an official who then had charge of the stores, to pack them in 
a box. Ryan, who had been a faithful official of the Depart­
ment for nearly twenty years, had left the service some time 
before the action was commenced, his term of service having 
expired, and his evidence was not procured. Then Captain 
Boulanger, in accordance with the established routine <*1 hi*
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office, issued a transport requisition signed by himself. This 
requisition, under the heading “Pkgs.,” had the figure “1”; 
under the heading “Stores <fc Clothing,” the words “box clothing”; 
under the heading “weight lbs.,” the figures “417.”

It was Ryan’s duty to weigh the box containing these articles, 
to mark the weight on the box, and to report the weight to Cap­
tain Boulanger, who, no doubt, got the weight of this particular 
box in due course from Ryan before issuing the transport requisi­
tion.

Ryan’s next duty was to deliver the box to the Pacific Cartage 
Company for delivery to the Canadian Pacific Railway Company. 
It was the duty of one Ireland, a non-commissioned officer under 
Captain Boulanger, to accompany the box to the Canadian 
Pacific Railway freight shed, and to issue a shipping bill in tripli­
cate for shipment of the box via the Canadian Pacific Railway 
to Edmonton.

A shipping bill covering the box, and signed by Ireland, is 
produced, as well as a similar one signed by the agent at Calgary 
of the Canadian Pacific Railway Company. The freight charges 
of the Canadian Pacific Railway Company for delivery of the 
box at Edmonton were estimated on a weight of 417 lbs., and 
paid through Captain Boulanger’s office.

On this and some additional evidence, the learned Chief 
Justice held that the Pacific Cartage Company had discharged 
their duty by delivering the box to the Canadian Pacific Railway 
Company, and that the latter company were responsible for 
tin1 non-delivery of the box. This particular box was tXie only 
Ih)\ shipped from Captain Boulanger’s office on the day the 
transjjort requisition and the shipping bills bear date. It is 
quite c lear, to my mind, with much deference to the learned 
Chief Justice, that he ought to have found the Canadian Pacific 
Railway Company liable, not merely for the loss of the box, 
but of its alleged contents also.

In Phipson on Evidence, 4th ed., p. 87, it is laid down that 
to prove that an act has been done, it is admissible to prove 
any general course of business or office, whether public or private, 
according to which it would ordinarily have been done; there 
being a probability that the general course will be followed in 
the particular ease. Similar propositions are to be found in the 
otln r standard books on evidence. The usual instances of the 
application of this general rule are those of the posting or delivery 
of letters. Phipson has the following example (p. 103):

ALTA.
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To prove the posting of a letter it is relevant to shew . . . that
the letter was put in a given place, where nil letters were regularly 
put for posting, whence they were always carried to the post by a 
servant : Uelherington v. Kemp, 4 Camp. 193; Slilbeck v. (larbett, 7 Q.B. 
M'.; I’erry Supper Club v. Whyte, 100 L.T.J. 308. In the first-men­
tioned case, it was held that the servant must be called, but in the 
others this was decided not to be necessary. In the last-mentioned
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appears to my judgment as supporting my opinion that, in tin- 
present case, it was not necessary to call Ryan, who was shewn 
to be a faithful servant and whose duty it was to have packed 
the various articles in question in the box, and who, if he failed 
to do so, cannot be supposed merely to have made a mistal
but must be supposed—contrary to a presumption which wr­
ought to make—to have fraudulently and criminally substitut 1 
in the box some worthless material of approximately the same 
weight (its we are, by the use of our ordinary knowledge, a 1 i<• 
to estimate), and to have stolen the articles which he ought tu 
have put in the box—articles, too. adapted only for special us<

On the general principle, therefore, that proof of a regular 
system of business is prima facie proof that in a particular ease 
the general system has been followed, I think there was sufficient 
evidence that the goods in question were packed in the box 
delivered to the Canadian Pacific Railway Company; and it 
seems to me that this evidence is entitled to additional weight 
in the present case, inasmuch as, it being established that the 
box came to the hands of the Canadian Pacific Railway Com­
pany, and was lost through their negligence, there is a presuni])- 
tion of fact that the articles contained in the box were not worth­
less, but of the value of such goods as might reasonably be sup­
posed to be in it. This is, perhaps, the application in a mild 
form of the principle of the maxim, “Omnia prœsumuntur contra 
spoliatorem.”

I should be prepared to go to this extent. Take as an example 
a large departmental store, with which some customers make 
a cash deposit, against which their orders are charged. Then 
suppose it were shewn that the regular custom in the depart­
mental store was, that a clerk should take the customer's order, 
note it in a counter-check book, select the goods, note the l <•<■$ 
to be charged, deliver a duplicate to the customer, then lay de 
the goods in a special place* to be wrapped up by another i rk, 
whose duty, after wrapping them up, was te> address the parcel 
anel deposit it in a large basket, from which it was the dir of 
another clerk to take all the parcels anel distribute them i the 
proper delivery vans in charge1 of others, whose duty it w. to 
deliver the parcels received to the- addressees. With this - mm 
proved anel the fulfilment e>f the- duty of the first clerk only 
proved, then, if a particular customer was shewn on a parr liar 
day to have given but one eirele-r for certain goe>eis, and <>n the 
sanie day to have received one parcel anel only one- frem the 
store, anel he gave ne> account of its contents, I should hold that 
he had prima facie been properly charged with the amount of 
the orde-r.
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I see no difference in principle between such a casejas that ALTA, 
which I have suggested by way of illustration and the present. s ÿ 
Though "fifty years ago" it might have been thought extra- 
vagant, it seems to me to be a proper and reasonable applica­
tion to modern methods of an acknowledged principle. Rex

1 would, therefore, for the reasons which I have tried to ex- l'asauux 
plain, allow the appeal with costs, and direct judgment to be V.» on
entered for the sum of $488.2», with interest at 5 per cent, from l!- 1 " 
the commencement of the action, with costs. imTe

Simmons, .1. (dissenting):—This is an action by the Crown Himm"n8'-L 
against the Canadian Pacific Railway Company for the value 
of a box of military supplies delivered to the defendants at Calgary 
for shipment to Edmonton.

The Chief Justice, I adore whom the action was tried without 
a jury, found negligence against the defendants as common 
carriers, but also found that the plaintiff had not furnished proof 
of the contents of the box; and, therefore, assessed the damages 
at $1; anil from this judgment the plaintiff ap|>eals.

Theodore Boulangeau. Ordnance officer at Calgary, gave evi­
dence to the effect that his duties were to look after the military 
properties, receive them from headquarters, and give them out 
to the local militia, and that Mr. Ryan was conducting the stores 
at the time. Mr. Boulangeau did not are the packing of the 
supplies in the Imx, as this was done bv Mr. Rvan, who has 
since left the service, and is not now in the province. Mr.
Boulangeau made out a requisition containing a description of 
the goods which were to be shipped. He did not see the goods 
packed, but saw them lying on the floor, and his personal know­
ledge of the contents of the shipment ended there.

It is contended by the ap|*dlnnt that there is a presump­
tion of fact that Mr. Ryan, who was a public officer, would, in 
the ordinary course of his duty, do what his superior officer,
Mr. Boulangeau, requested him to do, and a further presumption 
that he was honest, and was not a party to any fraud in the 
matter of packing the Imx.

It is contended that these are presumptions which furnish 
an exception to the general rule that the liest evidence of which 
the case in its nature is susceptible should always be produced.
These presumptions are apparently in the same class as those 
in which secondary evidence is admitted as to declarations in 
discharge of duty in the ordinary course of business or pro­
fessional employment.

I'avlor on Evidence, 9th ed., eh. 7, gives a very complete 
and able discussion of the application of this principle. At p. 455 
the author says:—

of late years great disinclination has been evinced by the Courts in 
extending the principle of allowing entries which have been made in 
ordinary course of business to be admitted as evidence, further than 
the decisions have already carried it.
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the kind or the value of a box or parcel which has been lost 
This is a class of evidence which is peculiarly within the sole 
control and knowledge of the opposite party; and. when damages 
are claimed by him, he should surely be under an obligation to

Simmons. J. produce the best class of evidence available to him. The plaintiff 
in this action made no attempt to get the evidence of Ryan, who 
alone could give positive evidence that the goods were actually 
placed in the box. There is no suggestion that the plaintiff made 
any attempt to get his evidence, nor is there any suggestion 
that it was inconvenient to obtain it, beyond the fact that Ryan 
was in a neighbouring province.

Rule 118 of the Judicature Ordinance provides:—
It shall not be sufficient for n defendant in his statement of defence 

to deny generally the grounds alleged by the plaintiff’s statement of 
claim, or for the plaintiff in his reply to deny generally the grounds 
alleged in a defence by way of counterclaim, but each party must deal 
specifically with each allegation of fact, of which he does not admit 
the truth, except damages.

It is then a question as to the shifting of the onus of proof. 
The plaintiff has established a primâ facie case as to negligence 
against the defendants upon proof of delivery of the box to 
them and their acceptance of the same for carriage to Edmonton.

When the plaintiff seeks to establish the amount of damage*, 
the evidence of this is peculiarly within his control and knowledge 
and cannot be met in any way by the defendants, further than 
by cross-examination of the plaintiff’s witnesses. It seems to 
me that the ease is one of a class in which the plaintiff should 
produce the best evidence reasonably available before the onus 
'.s shifted to the opposite party; and I would dismiss the appeal 
with costs.

Appeal allowed; Simmons, J., dissenting.

QUE. LEHR v. PETERSON.

8. C.
1912

Quebec Superior Court, Charbonneau, J. May 28, 1912.
1. Oath (8 I—1 )—Authority of a New York notary public to i \kb

OATH UPON COMMISSION—C.P. QUEBEC, ART. 30.
May 29. A notary public of the State of New York may, under art; 30 

C.P.. administer oaths to depositions taken under u commissi mi a 
toirc for use in the Province of Quebec.

[fihuub v. Baker, 5 Que. P.R. 441, followed.]

Statement Motion by defendant to reject the commission rogatom on 
the ground that the commissioner appointed appeared t. I.ave 
been sworn before a notary public in New York county, and



5 D.L.R. | Lehr v. Peterson. 183

that the said public notary is not a competent officer to ad- QUE. 
minister the oath for depositions to be used in the province of 
Quebec.

The motion was dismissed.
Casgrain, Mitchell, McDougall tt* Creelman, for plaintiff. V. ”
lleneker Johnson, for defendant. Vetebron.

Montreal, May 28, 1912.
,, , ,x . . , , , Cliarbonnoeu, J.LHARBONNEAU, J.:—Oaths may be received before any public 

notary under his hand and official seal, and that, therefore, the 
procedure followed by the commissioner in this case is regular;
1 dismiss the motion with costs. In this judgment I follow 
the doctrine laid down in the case of Shwob v. Baker, 5 Que.
Practice Reports, p. 441, which seems to be more in line with 
the literal interpretation of article 30 C.P. than the judgment 
of Amero v. Gifford, 9 Que. Practice Reports, p. 10, or Dillon 
v. Knowlton, 2 Que. Practice Reports 33f>, or Laurendeau v.
Montlord, 7 Que. Practice Reports, p. 37. The semicolon which 
separates the part of the article referring to a notary public 
from the part of the article referring to affidavits taken in Kngland 
forbids any interpretation limiting the authorization to ad­
minister the oath to a public notary of Kngland only.

Motion dismissed.

TRAPP A CO. v. PRESCOTT. B.C.

British Columbia Court of Appeal, Macdonald, C.J.A., bring, Martin and C. A.
GaUiher, JJ.A. June 4. 1912. jqj2

l Cheques ( 8 il—12) -Excuse fob eailube to present—Notice rno.u j||ne 4 
DRAWER TO PAYEE—StoPPINO OF PAYMENT.

A drawer of a cheque, who notifies the payee that he has stopped 
payment thereof, thereby waives presentation for payment.

[Hill v. Heap, D. A R.X.P. 57, distinguished.]
2. Sale (8 II A—27)—Sale by auctioneer fob unnamed principal- 

implied WARRANTY.
An auctioneer who sells goods, not ns principal, hut as auctioneer 

only, though not naming his principal then present and in possession 
of the goods, does not. without more, warrant the title to the goods 
sold; he does no more than engage that he is in fact instructed and 
authorized by his principal to sell.

[It'ootl v. Ilaxicr, 40 L.T.X.8. 45, followed ; compare Johnnion V.
Hetalerson, 28 Ont. R. 25; Cochrane v. Rymill, 40 L.T.X.S. 744. 27 
W.R. 776; Barker v. Furlonn. [18911 2 Ch. 172, and Connolidatrut Co. 
v. Curtin. [1892] 1 Q.B. 495. |

On appeal by the defendant from the judgment of (.rant, Co. Statement 
Ct.J. in favour of the plaintiffs, a firm of auctioneers, for the 
amount of a cheque given them by the defendant in payment for 
a team of horses purchased by the defendant at an auction sale.
The defendant had stopped payment of the cheque sued upon
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as the horses had liven claimed by another party under a lien 
note. The sale took place in the market building and from the 
evidence the trial Judge found that the defendant knew the sab- 
was being conducted on behalf of two Japanese who were 
present; that the auctioneer, without mentioning any names, 
stated the horses belonged to some Japs, who were in the shingle 
bolt business and were selling out; that the sale was for cash, 
and that the auctioneers at his request advanced the defendant 
the purchase price, and took his cheque for the same.

The appeal was dismissed, Irving, J.A., dissenting.
A. M. Harper, for appellant.
/). A. McDonald, for respondent.

Macdonald, Macdonald, C.J.A. : -I think the appeal should be dismissed 
I concur with the trial Judge.

irving. j.a. Irving, J.A. (dissenting) :—The auction sale took place in th 
market building and an actual possession of the horses was given 
to the auctioneer, who did not disclose the names of the veil 
dors, lie did say, however, that the horses were the property 
of some Japs who were in the shingle bolt business, and wen- 
selling out. That, in my opinion, does not constitute a disclosure 
of the principal so as to exempt the auctioneer from liability 
In Mainpricc v. Wcstlcy (1865), 6 B. & S. 4*20, 34 L.J.tj.B. 220. 
there was a suggestion (but dissented from by Blackburn. J 
that an auctioneer may escape personal liability by contract in,' 
merely as agent without disclosing the vendor’s name, but in 
Woolfc v. Horne (1877), 2 Q.B.D. 355, it was held that as th 
auctioneers had the actual possession of the goods, they must 
be regarded as the persons who made the contract, and could, 
therefore, be sued personally for the non-delivery, notwith­
standing the name of the principal had been disclosed to th 
buyer at the time of the sale.

The learned County Court Judge at p. 65 says the plaintiff 
certainly brought to the knowledge of the defendant the l i t 
that certain designated Japs who were present and discussed t 
terms of sale as cash, were the persons who were selling tin- 
horses.

It is true the Japs were designated, but as I have mention' d 
in the general way, whether they were present or not, was not 
made known to the defendant. “I did not know whether the Jap 
was the hostler or the owner, or what”; and the discussion ï 
the terms of sale took place wholly between the plaintiff . ml 
his clients. 1 cannot reach the conclusion of fact that the prin­
cipal was present to the defendant's knowledge, or that h n 
answer to the defendant’s request, fixed the terms, as cash, to 
the defendant’s knowledge.

In Hanson v. Ixoberdeau (1792), 1 Peake’s N.P.C. 163, I id 
Kenyon said ;—
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Whore an auctioneer names his principal, it is not proper that he 
should he liable to an action, yet it is a very different case «hen the 
auctioneer sells the commodity without saying on whose behalf he sells 
it. In such a case the purchaser is entitled to look to him personally 
for the completion of the contract.
There are many authorities which shew that auctioneers may 

recover compensation from their principals. Why is that the 
rule? Because there was in this case a contract between the 
plaintiffs and the Japanese: Adamson v. Jarvis (1827), 4 Bing, 
liti: but as the plaintiffs withheld the name of the Japanese from 
the defendant, it is impossible for the defendants to institute an 
action against, the “ sc.

The learned County Court Judge thought the auctioneers 
were a mere conduit pipe as described by Bramwell, L.J., in 
Cochrane v. H y mill, 41) L.T.N.S. 744. The essence of the case 
put by Bramwell, L.J., was that the possession remained in the 
principal, and the auctioneer merely introduced the purchaser to 
a vendor.

How different is this case. Trap]) brought up the horses to 
auction: he sold them, and after they were knocked down lie 
said to the Japanese in whose charge they were: “Put them 
over there;” and there they remained until the defendant gave 
his cheque. After that he. with Trapp’s permission, took them 
away.

I would allow the appeal.

Martin, J.A. : -As to the first objection, that the cheque was 
not. presented for payment, I am of the opinion that the action 
ni' the defendant (the drawer) in notifying the payees that he 
had stopped payment of the cheque, constituted a waiver under 
sec. 92 (e) of that formality. At first sight it might appear 
that the ease of Hill v. Heap (1823), 1). & R.N.P. 57 (which is 
also inaccurately and insufficiently reported in 25 Rev. Rep. 791 ) 
was an authority to the contrary, but it is distinguishable because 
in that ease the direction to stop payment had not been “com­
municated” by the drawer to the payee, but voluntarily by the 
drawees. In the ease at bar it was not the drawees (the Can­
adian Bank of Commerce), but the drawer himself who gave the 
direct notification, and in that lies the distinction, because it 
dites not appear by the report that it was any part of the drawee's 
duty in the Hill v. Heap, I). & R.N.P. 57, case to communicate 
the drawer’s orders to them to the payees, and therefore the 
payees had no right to rely upon their voluntary statement, as 
they were not the drawer’s agents for the purjiose of making it, 
ami so the payees were not discharged from the obligation of 
presentment, because as Lord Ellenborough said in Vrideaux v. 
Collier (1817), 2 Stark. 57. “it was possible that (he) might 
change (his) mind” and withdraw his countermand of payment, 
a thing he could not be expected to do after he had directly noti-
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lied the payees of his countermand, and they were entitled to 
net in the assumption that he would not change his mind unless 
he notified them of his intention to do so.

Second, on the facts 1 have no doubt that it was quite open 
to tlie learned trial Judge to reach the conclusion that he did 
on pp. 67 and 68 of the appeal book, that the sale was for cash, 
and the auctioneer advanced the purchase price to the defend 
ant, who knew the auctioneer was selling on behalf of two Jap 
anese then present in possession of the horses, though no nann-s 
were given ; and in view of that finding the case is brought with 
in the principle of Wood v. Baxter (1883), 49 L.T.N.S. 4 > 
wherein the Queen's Bench Division held that (p. 47 ) :—

An auctioneer «ho sells goods, not ms owner, but ns auctioneer onl 
though not naming his principal, does not, without more, warrant the 
title to the goods sold; he docs no more than engage that he is iu 
fact instructed and authorized by his principal to sell.
With respect to the motion for a nonsuit, all I have to say 

is that if I am right in my view as to the presentment of tie 
cheque, then the learned Judge was right in refusing it.

The appeal should be dismissed.
Galuher, J.A. ;—I agree with Martin, J.A.

Appeal dismissed, Irving, J.A., dissenting.

ONT. DILTS v. WARDEN.
If. (*. J. Ontario High Court, Sutherland, J. Hay 23, 1912.

1912 |. Marriage (flVB—59)—Annulment—Prior kxihtixo marri v.i
------ Decree asked by consent without oral testimony.

^ A marriage will not be held invalid upon an agreement between
the parties liled in the action that the pretended marriage between 
them should be adjudged and declared a nullity on the ground- 
fort h in the plaintiffs statement of claim, that she was induced to go 
through a marriage ceremony with the defendant on the false repu- 
Mentations that lie had obtained a divorce from a woman to whom lie 
had been formerly married.

I Lair Iras v. Chamberlain, 18 O.R. 296, specially referred to.]

statement In this action the plaintiff asked for a judgment or order 
declaring that the defendant was not her lawful husband, and 
for an injunction against his interfering with her, and for other 
relief in connection with the custody and control of their 
children.

The motion was refused.
IV. I). Bwayzie, for plaintiff.
II. Carpenter, for defendant.

Sutherland.j. Sutherland, J. ;—In her statement of claim the plaintiff 
alleges that, relying on the defendant’s representation that lie 
had obtained a divorce from a woman to whom he had been
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previously married, she went through a marriage ceremony with 
him on or about the 26th October, 1896, and that subsequently 
they lived together and cohabited. There arc four children. 
She alleges further that she has learned that the defendant was 
not divorced before bis marviage to her. In his statement of 
defence the defendant alleges that he did obtain such divorce.

At the trial, a paper writing indorsed “Minutes of Judg­
ment” was filed, in which it is stated that the parties to the 
action have agreed that their “pretended marriage” should 
he “adjudged and declared a nullity upoij the grounds set out 
in the plaintiff’s statement of claim.” There are other terms 
as to the custody of and access to the children and as to further 
interference with the plaintiff by the defendant; and the latter 
also agreed therein to pay the costs of the action, fixed at $75. 
This writing purports to be signed by the parties to the action 
and to be witnessed by their respective solicitors.

No oral testimony was offered at the trial. In these circum­
stances, counsel appeared and stated that he had been instructed 
by the solicitors for both parties to do so and ask for judgment in 
terms of the said agreement.

Without expressing an opinion as to what relief, if any, could 
he given in this Court in a case such as this, if formal proof 
were given by evidence under oath that the defendant had gone 
through a form of marriage with the plaintiff while still the 
lawful husband of another woman then living, 1 am of opinion 
that I should not in any event be asked on the material before 
me to make any such order as is desired. In the written consent 
or agreement there is not even an acknowledgment on the part 
of the defendant of the truthfulness of the allegations of the 
plaintiff.

In Lawless v. ('hambcrlain, 18 O.R. 296, at p. .'100. the Chan­
cellor points out the care to be taken in matters of this kind, 
as follows:

ONT.
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Sutherland. J.

Mr. Justice Butt also alludes to the great care and circumspection 
which should be exercised in dealing with questions affecting the valid­
ity of marriage. This is emphatically so as regards the character and 
quality of the evidence. The rule has long been recognized in cases 
of annulling marriage that nothing short of the most clear and con­
vincing testimony will justify the interposition of the Court.

This principle is recognised in the Ontario statute of 1907, 
7 Edw. VII. eh. 23, see. 8, as amended by 9 Edxv. VII. eh. 
62, and in connection with the restricted jurisdiction thereby 
conferred.

I quote from the latter statute:—

1. Section 31 of the Marriage Act as enacted by the Statute Law 
Amendment Act. 1907, is hereby amended by adding thereto the fob 
lowing sub-sections:—
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effected or entered into shall be made or pronounced under the 
authority of this section upon consent of parties, admissions, or in 
default of ap|H*arance or of pleading or otherwise than after a trial.

Warden.

"(7) At every such trial the evidence shall be taken viva voce in 
open Court, but nothing in this sub section shall prevent the use of the 
depositions of witnesses residing out of Ontario or of witnesse-

Sutherland, J. exatnined de bene este, where, according to practice of the Court, such 
depositions may be read in evidence.

I, therefore, decline to ratify the consent or agreement in 
question, or to make a declaration as asked.

I do not think, in the circumstances, that I can make any 
order as to costs.

Motion denied.

ONT. PHILLIPS v. CONGER LUMBER CO.

ir.e. j.
teis

Ontario High Court. Trial before l.ntehford, J. June 18, 1912.

1. Trespass (JIC*—17)—Defence of non-compliance with Mixing Act
It is not a defence to an action for trespass upon land held by tin- 

plaintiff under a mining lease from the Crown, to shew that not 
enough mining work had been done thereon by the plaintiff to comply 
with the requirements of the Mining Act, since that was a matter ex 
clusively between the lessee and the Crown.

2. Trespass (fill!)—10)—Maintenance or action for, by lessee of
mining land»—R.S.O. 1897. cii. 38, SEC. 40.

A lessee of land from the Crown under a mining lease, who w.i-. 
under R.8.O. 1897, ch. 36. sec. 40, entitled to such trees, other than 
pine, as arc required for building, fencing, or for any other purpos— 
necessary for the working of the mine, or the clearing of the lurid 
may maintain an action of trespass against one who cut and removed 
timber therefrom.

[Compare Brown v. Mother Unie, 2 D.L.lt. 277. and Motional Tru 
v. Miller, 3 D.L.R. 89.)

3. Statutes (6 III—134)—Effect ok repeal on existing rights—Ri
NERVATIONS EXPRESS OR IMPLIED.

The rights of a lessee to cut timber acquired under a lease from • 
Crown, pursuant to R.S.O. 1897, ch. 36, sec. 40. are not affected 
the repeal of the said Act in 1906, 6 Edw. VII. eh. 11. sec. 222, as the 
latter statute provided that such repeal should not affect any rights 
acquired or any act or thing done under the repealed statute. 1 
are such rights affected by the terms of the later Act, the Mines A. 
1908. 8 Edw. VII. ch. 21.

[Gordon v. Moose Mountain Mining Co. (1910), 22 O.L.R. 373. f ■’ 
lowed.)

4. Trespass (8 I A—6)—What constitutes—Purchaser of timber wm-
OUT KNOWLEDGE THAT IT WAS REMOVED BY A TRESPASSER.

The buyer of a quantity of logs which were the proceed* of tim!--r 
cut and removed by the seller in acts of trespass and eneroaclmi'-i 
upon the property of an adjoining owner, is not liable in dam ■ 
for the acts of trespass, in addition to and apart from his liabili 
for the value of the logs in conversion, unless he knew of the t r -
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fi. Trover (SIR—10)—What constitutes conversion—Taking posses­
sion or TIM HER PURCHASED FROM A TRESPASSER AFTER CLAIM MADE 
BY OWNER.

One who took possession of the logs after notice of the claim of
the true owner of the timber, from which they were cut is liable to
the latter for conversion although he had in good faith bought the
logs from the trespasser who hail cut down the timber.

[(/tot v. Faulkner ( 1908), 40 Can. S.C.R. 3911, referred to.]

Action for damages for trespass and wrongful cutting of 
timber on the plaintiff's land.

Judgment was given for plaintiff.
//. 77. Dcwart, K.C., and J. P. Weeks, for the plaintiff.
F. I\. Powell, K.C., for the defendant Watts.
I). L. McCarthy, K.C., for the defendants the Conger Lum­

ber Company.

Latchford, J. :—Under a demise from the Crown, dated 
the 14th October, 1904, and duly registered under the Land 
Titles Act, the plaintiff is the holder of a raining lease, for a 
term of ten years, of the south halves of lots 32 and 33 in the 
7th concession of the township of Foley. The defendant Watts 
had, it appeared, previously applied to the Crown Lands De­
partment to he located for the lots; but, before the lease to 
the plaintiff issued, released to the plaintiff his claim for dam­
ages to the surface rights ; and, some time in 1904—the docu­
ment bears no date—transferred to the plaintiff all his right, 
title, and interest in the south halves of the lots mentioned. 
Watts sought upon the trial to impeach the latter document, 
but 1 declined to allow him to do so. He had not given any in­
timation that he intended the attack, and his manner in giving 
his testimony led me to place little reliance on any of his un­
supported statements.

Some prospecting was done upon the property, and a shaft 
sunk on an adjoining lot to the south. It was contended that 
the work done was not a sufficient compliance with the require­
ments of the Mining Act. This, however, is a matter between 
tin* Crown and the lessee; and in any case there was in this 
regard, according to credible evidence, a sufficient compliance 
with the statute.

But little mining was done during the years 1909 and 1910. 
The property was unoccupied ; the owner lived at a distance— 
Watts near by; settlement in the neighbourhood was sparse; 
hemlock and other trees now of value stood near the invisible 
line between the mining claim and the lands of Watts to the 
south of it; all circumstances ideally favourable for the tres­
pass which, I find, the defendant Watts was tempted to com­
mit. Tie yielded to the temptation without, I think, much re­

lance, and with full knowledge that he was sinning against

ONT.

II. C. J. 
1912

Piiii.i.ips

Lumber
Co.

Statement

Latchford. J.



Dominion Law Reports. [5 D.L.R190

ONT.

If. C.J. 
1912

Phillips

Co.

Lntchford, J.

the absent owner, who, as lessee of the mining rights, was en­
titled, under the statute in force when the lease was made 
(R.S.O. 1897 ch. 36, sec. 40), to such trees other than pine as 
were necessary for building, fencing, or fuel, or any other pur­
pose necessary for the working of the mine or the clearing of 
the land. The legislation subsequently enacted did not affect 
the lessee’s rights to the timber: Gordon v. Moose Mountain 
Mining Co. (1910), 22 O.L.R. 373.

It is, upon the evidence, difficult to determine the exact 
amount of the damages resulting from the trespass. I do not 
think I can give full effect to the testimony of Labreche ami 
Gardiner. I do not question their honesty or competency. They 
counted and measured the pieces left in the woods; and, as to 
such. I accept the quantities which are given. The logs, timber, 
and bark taken away they eould estimate only from the stumps 
and tops which they found to have been cut in 1909-10 and 
1910-11. That their estimate is a little high is apparent from 
the actual quantity of tanbark. According to the estimate there 
should have been about 110 cords of bark. No bark was peeled 
except in the last season. Of this, seven cords remain in the 
woods. Watts sold and delivered 68 cords. Ilis total cut was, 
therefore, 75 cords, not 110; or, allowing for some slight loss in 
handling, about thirty per cent, less than the quantity estimated 
by the plaintiff’s witnesses.

If the remaining figures of their estimate of what was taken 
away are similarly reduced, their 112,446 feet of hemlock be 
comes, approximately, 85.000 feet, and their 2,493 feet of oak. 
elm. and basswood, 1,650 feet.

The hemlock timber cut but not removed—probably because 
culled—they measured and found to be 9,377 feet.

On this basis, which seems to me as nearly an accurate esti 
mate as can be made, the trespass of Watts in the two years, at 
the values stated by the culler Gardiner and the experience ! 
lumberman Labreche—which. I accept as proper values—works
out as follows:—

75 corda tnnbnrk, at $.1.......................... ... $225.00
94.800 feet hemlock, at $4 .................................... 579.20

2,500 feet hardwood, at $8 .................................. 20.00

$624.20

Exact figures are afforded by the records of the Corner 
Lumber Company of the total quantity made for them by Watts 
—marked and delivered. However, only part of this was cut in 
trespass. Disregarding the pine (the right to which was in 
others), the total cut of Watts for his co-defendants, acconlin^ 
to their books, was:—

1909-10 1910-11 Total.
Hemlock, feet ................... 33,523 120,500 154.023
Oak. etc., feet .................. 1.921 917 2,838
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Some portion of this was cut on Watts’ land to the north; 
how much does not clearly appear. Hurd “thought” that 
about half the cut of 1910-11 was made south of the line. His 
estimate was, however, given without any pretence of accuracy.

Watts is responsible for the mixing of the timber cut nortli 
of the line with that cut to the south, and cannot reasonably 
object if the actual measurements and the estimates of Labreche 
and Gardiner, supported to no slight extent by the actual quan­
tity delivered, are taken—subject to the deduction mentioned 
—as approximately stating the amount of the trespass.

As against Watts there will be judgment for $024.20 and 
costs.

His co-defendants had no knowledge of the trespass of 
1909-10 when they purchased the timber which he had made 
in that season. But in April, 1911, before they had taken pos­
session of the logs cut by Watts in 1910-11, they were notified 
of the trespass and that the plaintiff claimed the logs. They, 
nevertheless, took possession of the logs, and thus converted 
them to their own use. They arc not liable for Watts’s trespass, 
of which up to that time they were ignorant. But they then 
became liable for the conversion. The measure of damages 
against them is the value of what was cut in trespass as of the 
date of the conversion : see Orcer v. Faulkner (1908), 40 Can. 
S.C.R. 399.

This may, in the absence of other evidence, be taken to be 
determinable by the prices paid to Watts, $6.50 for bark, $8.50 
for hemlock, and $11.00 for oak, etc. At least half the logs con­
verted by the Conger Company in 1911 were cut in trespass by 
Watts ; or, 60,250 feet of hemlock and 458 feet of oak, etc. 
Taking the values and quantities stated, the liability of the 
Conger Company to the plaintiff is as follows :—

08 cords bnrk, at «MO......................................$444.00
60,250 feet hemlock, at $8.50................................. 512.00

458 feet oak. etc., at $11.00............................... 5.00

$959.00

There will be judgment against the Conger Lumber Com­
pany for $959 with costs.

Any sum realised against one of the parties is to be applied 
upon the judgment against the other.

All amendments may be made in the pleadings considered 
requisite or necessary to change the frame of the action as 
against the Conger Lumber Company from trespass to con­
version.

Stay of thirty days.
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Re THORNTON.

Ontario High Court. Middleton, J. June 11, 1912.

I. Wills i S IIIE—ion» Heridcaby devise with pabticvlar descrip-

Lnmls acquired by a testator after the date of his will pass to 
the residuary legatees under a devise to his nephew and niece of 
all his residuary estate following which devise in the will is a par 
tieular description of the real estate, notwithstanding that the parcel 
particularly described was subsequently sold and other lands pm 

!

Motion by Let it in Robbins, one of the next of kin of XV.
II. Thornton, deceased, for an order determining a question aris 
iug upon the construction of the will of the deceased.

J. C. Payne, for the applicant.
X. It. Gash, K.C., for the executors and residuary devisees
Middleton, J. :—This appears to me to be a particularly 

plain case. The testator gives his nephew and niece all his resi 
duary estate, and then adds “my real estate is” etc. This 
parcel of land was sold and other land purchased.

The description given of the land owned at the date of the 
will does not in any way cut down the wide operation given to 
the general words used in the residuary devise; and clearly til- 
after-acquired land passed. So declare. The applicant will 
have no costs. The executors and residuary devisees may have 
theirs out of the estate.

Order accordingly.
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SIBBITT v. CARSON.

Ontario High Court. Trial before Middleton. J. June 24, 1912.

1. Brokers (8 II B—121—Real estate auent—Sitficikxcy if servicer 
—Sale after expiration of extended option.

A real estate broker exclusively employed for a siN-cilhil time is 
nut entitled to any commission upon a sale by his principal after the 
expiration of the agency to two persons, of whom one (the other hav­
ing had no negotiations with the agent) verbally agreed to take some 
interest in a syndicate to lie formed to purchase the projierty and in 
a subsequent dispute between himself and the agent as to the amount 
of such interest finally withdrew from the agreement and declined to 
have anything whatever to do with the agent and immediately put 
himself into communication with the principal for the purpose of 
buying the projierty.

| Itiirrhi II v. (loterie and Rloekhouse Collieries. Ltd., (19101 A.C. 
til4 ; Stratton v. I aehon, 41 Can. S.C.R. 395; and Hire v. (Salbraith, 
2 D.L.R. K.Ï9, 26 O.L.R. 43, distinguished. See also Singer v. Bussell, 
1 D.L.K. 646. and annotation to Hafjner V. Orundy, 4 D.L.R. 531.]

Action by n mil estate agent to recover commission on the 
sale of land, tried without a jury, at Ottawa, on the 17th June, 
1012.

The action was dismissed with costs.
U. G. Code, K.C., for the plaintiff.
0. F. Henderson, K.C., for the defendants.

ir.c.j.
1912

Mir h.kton, J. ;—The defendants Carson and Bingham owned MuMMon. j. 
land on Albert street. On the 23rd February, Bingham had 
some conversation with Sibbitt in his office as to the terms on 
which he would undertake the sale of the property. Nothing 
was concluded then. On the next day, Saturday the 24th, after 
consulting with his partner, Bingham again called, and placed 
the property with the plaintiff at !}i.r>0,0(Ni, upon what was called 
in the evidence an exclusive agency or option, which was limited 
in time and would expire on the Monday at two o’clock. This 
time was undoubtedly very short ; but, owing to some excitement 
with reference to real estate in this particular locality, and to 
the fact that some jiroperties in the immediate vicinity had 
changed hands several times, each time at an increased price, 
and owing to the extremely ojitimistie disposition of the plain­
tiff. lie assented to take the property upon these terms ; and 
forthwith endeavoured to find purchasers or to arrange a syndi­
cate to take over the property.

An option or agency of longer duration was sought. A 
document giving an option until the 29th was prepared and 
presented for signature; hut the signature was promptly and 
emphatically refused.

Just before the expiry of the time-limit, the plaintiff com­
municated with the defendants, and was given until 2 p.in. 
ii'-xt (lay to complete his arrangements. In the meantime, the 
plaintiff had made some endeavour to find purchasers, and had 

13—5 D.L.R.
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failed. Various suggestions ns to exchange were refused by 
the defendants.

During the search for a purchaser, the plaintiff spoke to Mr. 
Grant, and obtained from him a verbal agreement to take some 
interest in a syndicate to be formed. Grant had heard of lie 
property when offered for sale some time earlier than this, at a 
smaller price, and was willing to take some share, if acceptable 
eo-adventurers could be found. A ultimately arose
between the plaintiff and Grant as to the amount of his con­
tribution; and this ended by Grant withdrawing and declining 
to have anything further to do with the plaintiff. The plaintif 
then made an endeavour to find some one who would tale 
Grant’s place in the proposed syndicate; but, as already stated, 
his efforts proved abortive.

In the meantime Grant, having had his attention thus drawn 
to the property, placed himself in direct communication with the 
defendants. This was after the expiry of the original option it 
two o'clock on Monday, but before the extension until two 
o'clock on Tuesday was up. Nothing further was done. The 
defendants communicated with tin* plaintiff at the expiry of the 
time limited, and he admitted his inability to find a purchaser 
Subsequently, the defendants sold the land, for the stipulated 
price, to Grant and another co-adventurer.

The plaintiff bases bis claim upon the fact that the prop, rt 
was sold immediately after the expiry of the time-limit, 'o 
Grant, and the property had been introduced to Grant's «•-m 
sidération by him.

The negotiations leading to the sale to Grant and his cnn- 
frère were quite independent of any negotiations between lie* 
plaintiff ami Grant. The case is not one where the owt r is 
endeavouring to defeat the agent’s right, by himself taking up 
and concluding negotiations with a purchaser found by the 
agent. It differs in many important respects from the reported 
cases.

The point which appears to me to be vital is, that the plain 
tiff’s right must rest upon his contract. The agreement which 
he made was one which entitled him to a commission if lie pm 
cured a purchaser by the time limited. In this he failed: and 
the parties were, therefore, entirely at large, so far as any con­
tractual or other relationship is concerned.

The mere finding of a purchaser is not enough ; there must 
be a contract to pay: and the terms of the contract, including 
all limitations as to time, must govern.

The eases relied upon by tin* plaintiff do not appear t<> me 
to help him. In none of them was there a limitation of time 
for the finding of the purchaser. Jiurchcll v. Gowrir ami Hfad'■ 
house Collieries, Limitai, [1010] A.0. 014. was a case of a gdier.il

D.C
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ji/einy. The plaintiff found the purchaser, and was regarded 
ns tii** efficient cause of the side, which was negotiated and 
carried on behind his hack by the principal. Straltun \. Yin Itou, 
•Il Can. S.C.R. 395, is upon precisely the same lines, affirming 
the right of the agent to his commission when lie brings the 
partie** into relation and a contract ultimately results. Again 
there was no time-limit.

This is quite apart from the alternative defence suggested 
l.y tii*- defendants here, that, upon the facts, the plaintiff . mild 
not 1"' regarded as having in any way brought about this par­
ticular sale. The plaintiff’s suggestion to Grant was to take a 
$5,000 interest in a $50,000 purchase ; the plaintiff to supply 
the capital to take up the remaining shares. The transaction 
which was carried out was a sale to Grant, and to another with 
whom the plaintiff had no connection, of the entire property, for 
the $50.000. The plaintiff was not instrumental in any way in 
bringing this about, and is not in fairness entitled to claim 
commission upon this transaction.

Ilii-i v. Galbraith, 2 D.L.R. 859, 20 O.L.R. 43, indicates that 
my brother Latch ford had present to his mind what seems to ijic 
to be the vital point in this case, when he says, in deciding in the 
plaintiff's favour there, “No limit as to time was imposed when 
authority to find a purchaser was given.”

Action dismissed with costs.

ONT.

H. C. J. 
1912

SlUlHTT

Carso*.

Middleton, J,

At linn il is missal.

LEFEBVRE v. TRETHEWEY SILVER COBALT MINE Limited.
I Ouf'i> i "in t of \ppral. Mow*. CJ.O., Canine, 1 laelureu. Ucinlith, atul 

Magee, JJ.A. June 28. 1912.
I 1. Eviukxce (8 XIII)—028)—Sufficiency or proof or negligence caus-

1 Mi DEATH.
In an action fur negligently causing death, it i* necessary that there 

|m' reasonable evidence from which it may be inferred that death was 
due to negligence, si ms* it cannot la* inferred from mere conjecture, yet 
it is nut necessary that the manner of its occurrence should be shewn 
t*i a demonstration.

I A’ran* v. Astlep, [1911] A.0. 074, specially referred to.]
I 2. Evidence <8 HD—108 ) —Presumption ak to negligence—Employer 

EOUND DEAD—WoKKINU NEAR IMPROPERLY I.NHl I.XTKD ELECTRIC
wires—Warring.

That death was caused by negligence of a master may In* inferred, 
when* there were no eye-witnesses, from the fact that a careful ami 
e\|s-rieneed painter was required to work in a eraui|M*d a ml insecure 
)• •-it ion on a scaffold within a few inches of improperly insulated and 

n dee ted wires carrying a dangerous current of electricity, not with- 
landing that he had been warned of their dan^-roii* nature, where 

• painter's death resulted from contact with tlie live wire.

ONT.

C. A. 
1912

June 2S.
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ONT. 3. Master axii servant <§ 11 A 4—666)—Liability ok master for deaiii 
oe employee—Improperly insulated electric wires—Dirk u

C. A.
1912

OF MASTER.
A jmlgmvnt for the plaintilT for negligently causing the ilenth ,

servant, will lie MUstained wliere the eviilem-e jn-tillei| the jury in ii•
Li i i.HVBE ing that the <lee<,ns<,il. a painter, who was free from contributory id 

genre, was not properly warned of the dangi-r from highly charged i
Trethewet

<I!AER
('on alt 
Mink 

Limited.

imperfectly protected electrical wires located within a few in«-h<- 
the place where lie was required to work on a narrow scaffold, that i 
notice of the dangerous character of the wires was posted, and it 
the deceased was directed hy his master to work at the place xthel­
met his death, and if lie had been warned to keep away therefi.....
such warning was overridilen hy suh*c4|ucnt directions.

Statement Appeal hy the defendants from the order of a Divisional 
Court of the 30th November, 1911, dismissing the defendants' 
appeal from the judgment of Falconbridge, C.J.K.B., at tin- 
trial, upon the findings of a jury, in favour of the 
the widow and children of Albert Lefebvre, a painter, in in 
action, tinder the Fatal Accidents Act, to recover damages for 
his death by contact with a live wire, while working for tli !e- 
fendants, by reason, as alleged, of their negligence.

The appeal was dismissed.
McGrujor Yount/, K.C., for the plaintiffs.
.1/. A’, (’mmn, K.C., for the defendants.

flârt<m J.A. The judgment of the Court was delivered by Gakruw, 
•LA.:—The deceased was engaged upon a scaffold in painting a 
building owned hy the defendants, in the immediate vicinity of 
certain wires carrying a high voltage of electricity, with v eh 
he came in contact and was killed. No one actually saw tli.- 
accident. When first seen immediately afterwards, th« le- 
ceased was lying upon the wire, apparently lifeless. II ha-l 
evidently commenced work, ami had painted so far upon -n- 
side that it was necessary for him to descend by tin- buhl' hy 
means of which the scaffold was reached, and remove tin- laMer 
in order to pass to the other side. lie had apparently jn- ac­
complished this and got again upon the scaffold when In met 
with the accident.

The scaffold was about 20 indies wide, ami consisted -• ' tv-> 
loose planks. The hoard which was to In- painted was im 
ately over the wires.

The deceased had been warned by the master carp--uter, 
Henderson, about the danger of going near the electric \ tes. 
“Don’t go within two feet of them,” Mr. Henderson sa\> lie 
told him. The warning certainly seems sufficiently defim • .uni 
emphatic. And that the deceased understood seems pm '-able, 
for he replied: “That is all right; I understand; 1 paint- i all 
the O’Brien wires ami fixtures.”

Then on the morning of the accident, the 24th August. I 'lO, 
it is clear that something oeeurred lietween Lefehvn- at ! Me

0
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Naughton, the defendants’ manager. MeNaughton says that 
Lefebvre met him near the building, and. “pointing up to the 
fascia hoard, said,‘Will I paint that V and 1 said, ‘No.’ He says 
Nm. ' I said ‘No—you keep on to the machine shop where you 

wi n- painting;’ and that was all that passed.” They were seen 
talking, apparently about the board, by two other witnesses, 
Stocker and Dempster, but they could not hear what was said. 
The evidence, however, leaves no room for doubt that, within 
half an hour from the time when Lefebvre had been thus warned 
by Ah Naughton not to paint, lie bail brought his paint pot and 
brush and had painted part of the board, and been killed by the 
wires.

The very fair, clear, and careful charge of the learned Chief 
Justice left nothing to be desired in that direction; and no 
objection to it was taken by counsel for the defendants.

The jury answered the questions submitted as follows : the 
death of Lefebvre was caused by the negligence of the defend­
ants: such negligence consisted “if any instructions were given 
by MeNaughton. same were not properly given so as to be un­
derstood by Lefebvre;” scatfolding was such as to render the 
position of Lefebvre while at work over dangerous high voltage 
wires unsafe; no notices warning the public or workmen of the 
danger were posted up; wires were not properly protected or 
insulated for a sufficient distance from the building; no con­
tributory negligence; Lefebvre was not directed by MeNaughton 
on the morning of the accident not to work at the transformer, 
but to keep on at the machine shop; Henderson hail probably 
previously warned Lefebvre in a general way. but the warning 
would he overridden by subsequent instructions given by Me 
Naughton. An 1 they assessed the damages at $4.000, the ap­
portionment to lie made by the Court.

Counsel for the defendants now contends, as lie contended 
at the trial, that there was no evidence proper for the jury ; 
that the deceased was acting contrary to orders and in spite of 
express warnings; and that, in any event, there is no reasonable 
evidence as to how the contact with the wires occurred.

I am, however, unable to accede to these contentions or any 
of them. There was, it seems to me, evidence of negligence on 
the part of the defendants causing the death, which could not 
have Ia*en withheld from the jury. It is not necessary to prove 
t<- a demonstration how a death by actionable negligence oe- 
i uitimI See Evan* v. Aathy, [1911] A.C. 1174. at p. 1.7*. There 
must, of course, be something more than mere conjecture; in 
other words, some reasonable evidence from which the neces 
san inference may be drawn. And such evidence is found, it 
Mt-ms to me, in the conditions under which the deceased was 
hen- required to work. Suicide is not suggi-stcd. The deceased
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is said to have been both a careful and an experienced man 
Intentional contact is, therefore, quite out of the question; and 
there remains only the probability of accidental contact arisii, 
from the cramped and insecure position upon the scaffold 
which he required to be to do the work.

This, of course, assumes that he was properly there at th- 
time. And it appears to me that the jury have dealt fairly , i I 
intelligently with that, as well as with the other questions. The. 
evidently did not believe McXaughton, which they were quit 
at liberty not to do, and, indeed, at which I am not much as­
tonished, for his story seems highly improbable, in the light -if 
what occurred immediately afterwards. What seems mw-li 
more is, that lie pointed out the board to Lefelm,
that morning and told him to paint it while tin* scutfohl v. .s 
there, which the unfortunate man at once proceeded to do. an 1 
in doing so met his death.

I would dismiss the appeal with costs.
Appeal dismiss! <1.

COOPER v. LONDON STREET R. CO.
Ontario Divisional Court, Boy!!, C., Trrtul, and Kelly, JJ. May 1,*». In

1. Stbki- t kaiwayh i 8 NIB—201—Duty ok railway company—I'm m
STOPPING |*I,ACK—Xn.l.llil XTI.Y KtNMXtl PAST STATIONARY « XIC

A passenger who hiicl ju-t alighted from a street car which wa« : 
lowed by another, at a point where car* usually stopped t<i di*eh.i'_-e 
and receive passenger*, and where, to the knowledge of the rail » iv 
company, it wn- tin- custom ami habit of person* alighting from -it- 
to cross a parallel track in order to reach another street. i* not n* • • 
*arily guilty of contributory negligence. where the fact 
another passenger warned the plaintill. a woman, to l<iok out for » be 
car. might well have Hurried and perturbed her, a* witnessc- I. 
and led lier to lower her head in the fnee of a strong wind, a* she w nt 
aroumI the rear of the car from which she had just alighted. I 
attempted to cross the parallel track where she was struck by ,i - ,ir 
which was negligently run past the stationary car.

f 11>ight trend 7 » unk R. Co., 12 O.L.R. 114, speclallj
2. Trial (6 II « M7)—Submission or qu khtions to a jury—Lack -»p

VABK in ... NXINil CAR—C.\R STATION\KY lUSCIIAROINO 1‘AHSI N- S.
The negligence of the -lefemlant street railway company wa« -■ it!i 

eientlv shewn so as t-- prevent the withdrawal of such question h m 
the jury, where the evidence disclosed that sufficient caution w - -t 
observed in running a street ear toward* a car standing on a pai 1 
track discharging pasM-nyvrs at a street crossing where the- «• 
regularly discharged and received, and where, to the knowledge 
company, it was the habit or custom of passenger* to cross a par ••! 
track in order to reach another street, ami that the ear struck rid 
injured the plaintilL who hail just alighted from the station in 
and without noticing the car approaching from the opposite dir- 
pissed around the rear of the standing car ami stepped upon -• 
parallel track.

[Itrill v. Toronto It. Co., 13 OAV.R. 114, distinguished.)
Appeal by tin* tlufvmbmta from the judgment of Fai.«"N- 

BRiPciE, C.J.K.B., upon the findings of a jury, in favour of the

3829
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plaintiff, in an action for damages for injuries sustained by 0NT
living struck by a car of the defendants, after she had alighted
from another car, and was attempting to cross the track. 1012

The appeal was dismissed. ----
/. F. Ilillmuth, K.C., for the defendants
Sir George Gibbons, K.C., for the plaintiff. i.omm>\

vnn kt It.
The judgment of the Court was delivered by Boyd, C. : I ( o 

think this case could not properly have been withdrawn from niTiTr. 
the jury, and I am not prepared to dissent from the conclusion 
reached by the jury and favourably viewed and acted upon by 
the Chief Justice. The situation of the plaintiff at the rear of 
the car from which she bad got out. with a car approaching her 
on the same track, coupled with the warning given by one on 
the car she had left to look out for the car. may well have flurried 
and perturbed her, ns the witnesses say. and have led her. in 
the face of a strong wind, to lower her head and hurry across 
the track to her place of destination, not observing the coming 
upon her on the track she was crossing of the other car which 
was passing the stationary car. Upon this state of facts, the 
jury may have rightly absolved from contributory negligence : 
sec Wright v. Grand Trunk ft. Co., 12 O.L.R. 114.

On the question of negligence by the company there was also 
evidence which not to have been withdrawn from the
jury. The reception of this evidence by an expert from Hamil­
ton was not objected to. and the effect of it was to indicate 
that sufficient caution was not observed in approaching this 
place of crossing the street, at which the car carrying 
the plaintiff stopped regularly for the discharge and re­
ception of passengers. There was proved to be a habit 
or custom of those leaving the cars to cross the tracks 
at that point to get to Albert street, and this practice was well 
known to the company. If the view was obscured by the station­
ary car to the conductor of the oncoming car. that was a strong 
reason for slackening the speed and exercising conformable cau­
tion in the view of probable danger at that crossing. And the 
jury have found negligence in running the south-bound car at 
too high a rate of speed, when the north-bound car was standing 
and passengers getting off.

It rill v. Toronto It. Co., Lt O.VV.R. 114. is distinguishable 
from this, in that n duty was cast on the ear approaching the 
place of crossing taken by the passengers for Albert street to 
go alow while the passengers were being discharged.

1 would affirm the judgment with costs.
A\n>ial dismiss* •/.

9
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SASK BUTLER V BANK OF OTTAWA

8. C.
1912

Suslilhhrinin Sii/tninr ('mill llr/nn His Honour ./»#/*/r Itiiliilirr. /.«<< 
Muster a 1 \rrola. \luif 14. ISH2.

May II
1. COSTS 1 6 1 11*»)- TilIHII I’ARTY I'lMK'KWUXOH—ItlllllT TO IIICOVMl Dis

vox riXl ANl'K UY PLAINTIFF.
('mU# iiinii ml hy a ilvfviulanl in obtaining Inive to imiu» nn<l t 

out n miVKHiiry tliiril party not in*, may In* taxed by the taxing o.li. 
where the plaintiff. In-fore trial. ilitvoiiliniiv* his net ion without lea- 
ami the propriety and reunonnhlene«* of mil'll cost*. and the fuel iimi 
they were reasonably and pro|M*rlv incurred, will In* assumed in I lie ,i 
M'iice of material to the contrary.

\llnnin \. 1.nihu r. Id t'li. II. 0.19. specially referred to.|

St n tenir lit Al,l‘l.ication liy defendants lo review tin- taxitlinn of* tli i 
costs of defence upon it «lisi-oiit iiimim-e living tiled hy tin* plain

ft
K. ./. Itrooksmith, for tin- defendants.
A. K. Yroomnih for the plaintiff.

l>iniiii r. 1.. M. Hi MM KK, L.M. : The items disallowed h\ the taxing oflie.r 
against the o'tjeetion of tin- defendants are eosts of ohlai in 
leave to issue and taking out a third party notice. In tin . 
setn-e of an order of tin- Court or a Judge dealing with 1 h- - 
costs, which order it is exceedingly doubtful that a Local Mast 
can make, in view of the provisions of rule (120 (h. 1 hold that 
the taxing officer was wrong in principle in disallowing tlie- 
items because there was no order.

The ease, as the plaintiff* admits, has not reached trial: an ! 
therefore, rule so, under which the Court or a Judge may decide 
all questions of costs between a third party and the other pa- 
to the action, has not been invoked; and its application is do i1 
fill. The i incut ion before the taxing officer was not one of On­
costs of the third party, but solely one of the defendants* co>ts 
on the plaintiff's notice of discontinuance without leave.

The only rule applicable was rule 24!). under which i 
plaintiff discontinued his action, which rule provides : “And 
thereupon he shall pay such defendant costs of action
Such costs shall be taxed, and such discontinuance shall not 1 ■
defence to any subsequent action."

The principle in the Supreme Court in Kngland is, “that the 
costs of all work, reasonably and properly and not prematurely 
done, down to the time of any notice which stops the work, it 
allowable ; and that the taxing officer, having regard to the cir­
cumstances of each case, must decide whether the work wan 
reasonable and proper and the time for doing it had arrived:’ 
Harrison v. lauhnr. 111 ('h. D. 559.

While there is no doubt that the third party is not brought 
in directly by the plaintiff, and a claim over or against him 1 ^ 
the defendant appears to be in the nature of another action.
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there is. I think, no doubt, on tin* decisions, tluit the third party 
is a party to the action, and as sucli party lie is liable to or may 
recover costs according . > the event. See the judgments of Jes- 
>. I. Mb' in lloni I if/ v. Cardin II, s (yU |>. M2M. at p. MM5; Kay. J., 
in rilin' \. Huberts, 21 Ch I). Ids, at j>. 201 ; Findley. L.j., in 
Edison and Swan 1 mini Kit ilni Cn. v. Il id la ntl. Il (Mi. I >. 2>v 
S-i'. too. Blurt v. Ashby, 12 (Mi. I). (ÎS2.

Had the action been tried, the defendants and third party, 
as successful parties, would have recovered costs. Hy the action 
of the plaintiff in suing the defendants, the defendants were, so 
far as the Court has reason to judge, compelled to bring in the 
third party in self protect ion : and. by l lie action of the plain­
tiff in discontinuing, the costs of his so doing have been thrown 
aw v. Compare Ihiwsua v. Siti/t/aml, 2s \V.I{. HP.’». 12 I.T. (ill.

Further, the plaintiff, by discontinuing before the trial, has 
deprived the Court of material necessary to tin exercise of dis- 
crelion. Compare Tin ./. II. lit a lit x. 12 l\l > HM5, at p. 107.

The rule must he so applied that the plaintiff will pay the 
defendant's costs, reasonably and properly incurred : and, in 
tin absence of material, the assumption is. that costs were rea­
sonably ami | rly incurred.

The defendant *s costs of the action include, in my judgment, 
tin- costs incurred in adding or by reason of tin- addition of 
necessary parties. I refer the bill for taxation on these prim 
eiplcs. Costs of the application to the defendants.

SASK.

S. V.
1912

Itimuivr, I..M,

lit - III nil lint HI lit rt tl.

westeli. v. McLaughlin

i
mill Md\tnit'll, ,1.1. I-1 hi urn ii INI. MU'.

ai v i ? M 7 ' iMrihiri a \i»minnh.\ hi mnixci Mihiiikmtion 
MI'KI MI « nl HI \« 1, I S ( \ It. i. i ||. III. hH . 170.

1 "'••i »•<•. .170 ni" cli III uf tin* Siijirviiic l .him \d. C.S. iN.lt.l 
I* "'il l w ill nul m nut ii liew l ciiiI uf .ni ai i inn ii|i|iciilc«| from 
1 1 "oitv < "inI in whieli luit .i trilling amount i« in iti-|»iit«*. on the
i' * "ii *n| ut mimlirection nr iiii|iin|ier inlnii--inn nr reject inn uf eviiletiee. 
unie»' »ub«t initial wrong or miieurnugc wan thereby ocendoneil. 

[•InikiiiM v. Munit, L.H. 14 Cli.l). 1174. s|ieeially referred to.)

N.B.

H. V.
MIJ

• "t m \ Court appeal. Action to recover balance due for Statement 
■' I fil'd before |lis Honour Judge Wilson. Judge of the 

^ "rk County Court, and a jury at tin* January term, 1!M1. Ver- 
enter'd lor the plaintilf for tj*'21, the amount claimed. A 

in»*!i"ii was made to Judge Wilson to set aside the verdict and 
-I.ml a new trial, hut was refused. The present appeal was 
Kil'i h trout that decision ami was dismissed. The following is 
Hi* judgment, appealed from:—

14
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N.B. Wilson, Cointv Juxje :—This was nil action tried be fort .1
Judge with a jury at the last January term of this Court > I 
was brought to recover a balance claimed to lie due for w l< 
and labour performed by the plaintiff for the defendant and

\\ i mkm, suited in a verdict for the plaintiff for $21.
*1 ' I . I*.. i I* il..........................a... . . . f. .1 1 All., i - O' ll iThe fa-ts of the case are as follows : The plaintiff work ;

Lai OHM*, for defendant during the winter of 1910 in the lumber woods 
jiidiiwa.mi. 111 the rate of $1.40 pt r day, and finished about the last da; of

February, when a settlement of the winter's work was made 
On I lie third day of March, according to the evidence of Un- 

plaintiff. it was agreed between him and the defendant that Iv 
should resume work for him at the same rate of wages i.$l. ! 
per day until stream driving began, when he was to get $2..**) 
per day. lie worked in all 13 days until that time at $14" per 
day. and worked on the stream 30 days at $2.50 per day. nil of 
which amounted to $96. lie received on account $"•>. Balance 
due. $21, to recover which this action was brought.

A summons was taken out calling upon the plaintiff or s 
attorney to shew cause why the verdict should not he set n I 
and a new trial granted on the following grounds :

1st. Improper admission of evidence offered by the plaintiff.
2nd. Improper rejection of evidence offered I y defendant
3rd. Improper instructions to the jury.
4th. Refusal of Judge to instruct the jury as requested by to •*»• 

for defendant.
3th. Failure of the Judge to inform the jury ns to the law go., 

settlement of account a.
6th. X'erdict against evidence.
7lh. Verdict against law.
8th. Verdict against both.

As to the first grounds: One of the items of tin* plain’ 
claim was a charge for time spent by him while going from the 
place where he was working for tin* defendant to tin- driv. on 
the Tobique River. The plaintiffs counsel offered •• video 
establish a custom which he claimed had the force of law on that 
river, by which operators always paid their drivers from Ua 
time of hiring to the time of the beginning of the drive. I ad­
mitted the evidence, being of the opinion that whether - i i 
custom existed or not was a question of fact to be establish 
evidence. Whether the testimony offered was sttflieient 
establish it was another thing.

Second, rejection of evidence : The defendant in his evidni •*? 
produced what he called a time hill, which he claimed t" have 
been used at the settlement lietwcen the parties to this suit at the 
conclusion of the driving operations. He said his broth*t had 
charge of the work and the signature was attached to tin bill* 
hut the defendant could not say that the name of the employa 
mentioned therein was that of the plaintiff in this suit.
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This paper was placed in flu* plaintiffs hands on tin* «•Mini 
ination and he said he could not read a mite and did not know 
whether it was used at the settlement or not.

The defendant was asked : “Did you direct your clerk when 
to vet this billf** This question was objected to and ruled out 
for it appeared to me that the paper was worthless as evident* 
in view of the alwenec of proof that it had ever been brought b 
the attention of the plaintiff at the settlement or that he was 
•••»une ted with it in any way, and the directions as to its pro­
curement could avail nothing.

The learned counsel for the defendant seemed to be of the 
opinion that because the defendant directed his clerk to get this 
time bill from his office* where his business papers were kept, 
that that made it evidence.

•Ini. Misdirection : According to a memo of my charge to 
the jury I pointed out what in law would he a settlement of ne 
counts between the parties and it was for them to say under 
evidence whether a settlement took place between tin* plaint ill' 
and defendant at the conclusion of the driving operations, and if 
they so concluded, the payment of part of what was found dm 
the plaintiff would not preclude him from receiving tie* balance, 
even though he agreed to accept it in full: WrMon v. laui/h >■ 
1* X.IUt. 70. See also ritfuhl v. Kimball, 25 X.II.R. l!i:f. I 
al*o told the jury il they considered that the evidence warranted 
it they could allow the plaintiff $1.40 per day from the time of 
the second hiring to the time the driving lieg *i, including the 
time going thereto, and that amounts claimed by the defendant 
as offsets could not Ik* allowed on account of the absence of a 
plea on the record to that effect.

To charge the jury as requested by the learned counsel for 
the defendant would, in my opinion, he contrary to the law which 
v<>\. rns accord and satisfaction and the practice which requires 
the defence of set-off to Ik* specially pleaded. A new trial is 
refused.

The defendant appealed from the above judgment.

I. •/. Cart* r, K.C., for the defendant, in support of the up- 
I"‘11; The plaintiff is claiming .'10 days’ wages at $2.50. Our 
Dim was that the rate agreed upon was $2 per day. lit* al•.

' Dims 15 days’ labour at $1.40. The dispute on this item was 
s to one day during which the plaintiff was going up to tie 

■I'ixe and not working. We say the Judge withdrew this qm - 
tioii I mm the jury. We also claimed that certain items of sup 
plies tarnished to the plaintiff’should have lieen credited on this 
««•count, but tin* Judge charged the jury that they could not 

Mow these items because no set-off had been filed. These sup. 
pli< s an* treated among lumbermen in the same way ns cash. The
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plaintiff attempted to prove a custom to pay them for their tim 
in travelling to the drive.

• | Bark Kit, (’..I.:—A custom must be of such a public and gen 
oral nature that the parties must he taken to have it in min i 
in making their « ontraet.]

Carin', K.(\ : We put in evidence certain time hills, win h 
\<*re handed in by the plaintiff in order to get his pay. I claim 

that possession of these hills is evidence of payment, just as 
there is a presumption that a note in the hands of a. maker li 
been paid. The Judge refused to allow evidence that these I 
were regularly on file in the defendant’s ofliee: l\m Inn r \ 
l'nuts, 12 Moo. I\(\ » 1.

/*. ,/. limjlns, for the respondent plaintiff), contra-. -Tin i 
is no appeal here because no question of law is involved : Connu 
( ,,iirt Act, C.S.X.B. 1903, eh. IB'», see. HU. As to the time hi lb 
there was no evidence whatever that they referred to the plain 
l i if. The defendant said there were other West ells, and in I 
on their face they shew that they do not refer to this plaintilV. 
because some of them are for 75 cents per day. There is no 
evidence that the time hills were ever in the plaintiff’s hand* 
In regard to the . iistoni. there i> some evidence of custom* lien 
All lumbermen are presumed to know the customs in the linn 
i wring business : .1. ./. Tower Co. v. Son I In rn I’aci/ir Co.. M 
Mass. 472. In any event it is clear that no substantial wronv r 
miscarriage of justice has occurred. The amount in disput is 
trilling.

The judgment of the Court was delivered by
Barkkr, C.«l. : Appeal from the County Court of York. Tin 

action was for the recovery of $21 as a balance due tor wa > 
It was tried with a jury and a verdict was given for the Mini 

claimed. On behalf of the respondent, Westell, it was in <1 
that there was no appeal, as there was no question of law m 
volved. In my view it is not necessary to discuss that quest n 
as I think the appeal must be dismissed on other grounds. It 
may be that other quest ions arose during the trial, but tie - 
important point in dispute was as to the amount, and so fa' ' 
I can tell from the evidence returned here, tin* difference 
tween the parties is a very trilling sum. Cnder the Supr 
Court Act C.S 11103, eh. Ill, see. 371». this Court was prowi <1 
from granting new trials on the ground of misdirection or tli 
improper admission or rejection of evidence unless in the opinion 
of the Court some substantial wrong or miscarriage had ther-h,' 
been occasioned in the trial of the action. That rule or practice 
was incorporated into tin* County Court by sec. 7H of the Count' 
Courts Act, C.S. 1903, eh. 1 Hi. Sec. 370 of the Supreme Court 
Act was originally copied from an Knglish judicature rule and it 
stands now as (). 39. H. 0, of our judicature rules, as well ai
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the Knglish ones. In Shapcotl v. t'happi II, 12 (j.B.D. 58, it, was 
livid that that rule governed the Court in disposing of appeals 
from the County Court, although by its terms it was not made 
applieahle to County Court art ions. 1 find from the report of 
the County Court Judge's reasons given for refusing a new trial, 
that lie did not think there had been either misdirection or im­
proper admission or rejection of evidence, and in that ease there 
was no reason for applying the rule in question. So far as I 
have been able from the return to ascertain what the reasons 
were. 1 am disposed to agree with them. There seems to be 
ample evidence to sustain the verdict, and even if there were 
some grounds for the appellant's contention, I should think he 
had sustained no substantial wrong or miscarriage and that the 
verdict ought not to be disturbed : ./< alias v. Morris, 14 Ch.D 
U74. pn' Jessel, M.R., at p. <>84.

A ppull (Iism iss( <1 with costs.

N.B.

SC.
HU»

Mv
Lai uni i n.

HENDERSON v. McGINN. ALTA.

AI Ik i In Supreme Court. Trial before Peek, ,/. Moil 22. 1012. g q

1. Rkkkkkni’B Ig I—4(i)- Wiiat kkiukt mint biifw—Dissoi.vtiox or HH2
I'ART MIII.N|lie. -------

Tin* report of the elerk of tin* Court on n reference to him of the ^'IX 
account of a receiver in an action for the dissolution of a partnership, 
must shew particularly: ( 11 the cash. i2i the outstanding assets, (3) 
the partnership liabilities, distinguishing between secured and un­
secured, and those admitted, proved or disputed. (4) the ndividual 
liability of each partner for partnership debts, (ft) the account be­
tween each partner and the firm, <01 the accounts of the receivers 
and of any auditor appointed to take the partnership accounts, (7k 
the interest of either partner in a mortgage mi partnership land, and 
i HI the specific charges against the intcre-t of each.

Tins is an action for a dissolution of a partnership and for Statement 
an account.

The action was referred back to the clerk of the Court to 
make further report.

K. It. Williams, for plaintiff.
/'. /). Itiprs, for defendant.

Iti' K, J.: On the 17th March, 1911, an order was made 1»..-k.j. 
in 11 r alia appointing W. ('. Inglis. receiver and manager of the 
partnership business, and referring it to the clerk to take the 
following accounts and make the following inquiries:

(a 1 An ini|uiry of what the credits, property and effects now lielotiging 
to the said partnership consist.

•I*1 \n inquiry to settle and ascertain the names of the creditors of 
1 he said firm and the amounts due to them respectively.

('■' \n inquiry as to the priorities nf claims of creditors of the said 
firm of McGinn & Henderson.

Such other inquiries us it may hereafter lie ordered by this Court.
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ALTA.

8. C. 
1012

Henderson

McGinn.

In furl liera net* of and as ancillary to this order, 1 »• *id» 
order on the 13th April, by eonsent, referring it to A. II. Allan, 
an aceounlant. to take the partnership accounts as an auditor 
making such inquiry as he might think fit. without taking 
evidence, and to report to the clerk. This was with tin- 
view of having before the clerk as the basis of the account to In- 
taken by him. a statement of which would be primâ facie con i 
but subject to attack by way of surcharge and falsification 
either party. The authority for such an order is English or-h-r 
55, Rule 10: See Seton on Decrees, 5th ed., pp. 524, 566, 6.V, 
Daniel on Forms, 5th ed., pp. 510, Sii5.

In pursuance of this order, Mr. Allan filed a report on ' 
20th December, 1011. which seems to be sufficiently satisl'acl- 
as far as it goes.

By the order of the 17th March, the clerk was authorize-] 
to make a preliminary report. This he did on the 27th February. 
1012. The receiver having on the 12th March, 1912, filed liis 
account, the clerk on the same day mode what purports to be a 
final report. A motion is now before me to confirm this report 
and to deal with the action by way of further consideration and 
further directions. It is impossible to do either in the present 
position of the matter.

The clerk finds the assets amount to $28,306.01. The making 
up of this item includes the item (Allan’s report), “Realty and 
fixtures: lots 26 and 27. block 62, plan 1, Strathcona, as per sale. 
$37,100.00.” It appears, however, that this sum is the prie.- 
at which lots 25, 26, 27, and 28 in block 62, were sold in a mort­
gage action of Stephens & Mellon against Fuller ct al., that 
$7,420, being twenty per cent, of this amount was paid by 
purchaser, one Dalton, to Messrs. Short, Cross & Biggar, sol 
tors for the plaint ill's, and that a mortgage for the balance. $23.* 
680, was given by Dalton, the purchaser, to whom and on what 
terms of payment nowhere appears. Stephens & Mellon’s mort 
gage was for a large amount. It does not appear to what amount 
it has been satisfied by the cash payment, to what share of th- 
Dalton mortgage they are entitled, and whether there are. and 
if so, what other specific charges against the mortgage. There 
appear to be some. In other words, what it is essential to know, 
namely, what this particular asset really and precisely consists 
of and what is Ms value, is not reported. Besides this, is app« irs 
that of the four lots sold under the mortgage proceedings, “the 
two outside lots”—which these are 1 cannot discover - re 
the property, not of the partnership but of one of the parti ■ "< 
which I cannot discover, and have been valued by the clerk at 
$11,140; the remaining two, the property of the partnership, 
being valued at $21.960. These two sums make but $33.ON), 
the difference $1 000, has gone astray somewhere. The ultimate
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in!, i - of tin* partnership in this Dalton mortgage ought to he 
precisely ascertained. It is an outstanding, i.r., an unrealized 
asvt Cash assets and outstanding assets should In* distin­
gua ! V There is another outstanding asset : “Accounts ro- 
r. i\:ihlc as per list : tM.OO.'l.SiV* The < |. rk deducts this because 
he says the accounts are worthless. It should he left as one of 
the outstanding assets with the view of making some final dis­
position of it. The two items:

.1. Henderson withdrawal $ 271.00
II. McGinn withdrawal $1,573.00

I think, are not properly placed among the assets of the partner­
ship. They will come into consideration on the ultimate adjust­
ment of the rights of the partners between themselves. They 
may for certain purposes perhaps be taken to be assets. That 
can be determined later. 5n Li ml ley on Partnership, 7th ed., 
pp. 432 (t xu/., r 17 et scq.

In view of what I have stated with regard to the Dalton 
mortgage, the statement of liabilities is wrong for it includes 
the Stephens & Mellon mortgage whieh has been realized, as 
well, apparently, as other specific charges originally against the 
land hut now represented by a share in the Dalton mortgage, 
now capable of being precisely ascertained.

Tin account of Clark, receiver prior to Inglis, ought to he 
stated, sn as to be finally dealt with, also the account of Inglis. 
also l ! • account of Allan, the accountant. The clerk will recom­
mend wlmt allowance should, in his opinion, be made in each 
instance. The debts of the partnership, so far as the assets will 
cx’end. must be provided for. There appear to he some such 
such debts, which as lietwccn the partners themselves are charge­
able to one or other of them. These items w ill affect the amounts 
of tin- •*withdrawals,” and must be taken into account in ns- 
cert lining the ultimate interest or liability of each partner. 
Then is also the claim of Thomas Anderson as an execution 
creditor of the defendant McGinn which is charged upon 
McGinn*s ultimate individual interest in the partnership assets. 
Ther my be other similar claims.

Until the partnership debts arc provided for, tin* costs of 
the action cannot lx* paid out of the partnership assets.

The appointment of a receiver in an action for the dissolution 
of a partnership and the winding-up of the business and affairs 
of the firm necessarily involves the payment by the receiver or 
out of the funds the proceeds of the assets of the partnership 
"I tin- debts of the firm (Partnership Ordinance No. 7 of 1899, 
secs 41, 46). As part of the report of the clerk, there should 
therefore lie a schedule setting forth the claims against the 
partnership.—first, those that have been proved or are admitted, 
•■iii'! secondly, those that are disputed. The latter can lie dealt
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with ns iii nn administration action under Knglisli orilt'r > 
rules 44 1 t srq.

The report of the clerk should therefore cover the follow inir 
subjects and be accompanied by schedules shewing:—

1. Tlit* asset*. with particular*. distinguishing lit*lween cash nn«l 
atiimling asset*.

2. The liabilities of the partnership, with partieulars, distingué i 
U*tween those secured and those unsecured, and in the latter i«i* 

shew ng the nature of the security, and in each case distingué 
between the claims proved <>r admitted as liabilities and t 
disputed.

,1. A statement of which, if any, of the liabiliiies of the firm. • i 
partner, as between himself and hi* partner, is Vaille for.

4. Tin state of the accounts between each partner and the linn.
5. Tin* state of the accounts of the receiver, and also that of < !•■
0. The account of Mr. Allan, the accountant.
7. A statement of the interest of either partner in the Dalton i 

gnge.
8. A statement of the specific charge* against *uvh individual in

Several exceptions were taken to the clerk's finding mi par 
ticular items in his report. These items will appear under ap­
propriate heads in his new report and it will he more eonwii t 
that they should he dealt with on the new report coming !• ! •!■ 
a Judge.

Juihjint nt r< ft rrimj />«/

NB

S. C.
1912

April 19.

CARR et al. v. CANADIAN PACIFIC R. CO

Sii/iimi i '«.«. / nf Xnr lh unmrit k. Barker. < /.rtie/n/. ami I/-/
.I/o il 19. 1912.

1. Emi.mxt domain (I IE—78a)—Kiour Acqt ikkd by haiiavay <• xny
AuaNUON MKXT IIY RAILWAY—K\SI Ml XT.

The title to land expropriated for a right of way by a rail.*.' 
pany that received a subsidy under 27 Viet. (N.M.). eh. IS*»*

!
to an easement merely, and upon abandonment thereof for ni w.w 
purposes the title reverts to the original owner.

2. Tar-srash 18 1 A—âi—Wiivr coxmtiti ti> Railway company lxyim
Him TRACK—TaKINU POHHKSSIo.N Ol STRIP NOT OF ST A i i"i;Y

A railway company eannot, in an action for a trespass in oing 
aide-tracks on the plaintiff's land, justify on the ground that r 
decessnr in title, without right, took a strip of land twelve fe. ■ i ■ 
from that owned by the plaintiff, for part of its right-of-way * 
we* not. at such place, of the width allowed hv statute, and that t■ 
fore it became entitled to claim the full i biet v nine feet allowed 
ute for a right of way. which would include the land on which tin- - 
tracks were laid, since the Court eannot presume that the eompat 
taking possession of the twelve foot strip, also took possession 
entire ninety-nine feet which it was entitled to expropriate t ^ 
right of wav.
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Limitation m actions i 8 im mi •—Tkkncash to ix\i>—Railway î.ay N.B.
I NO HIIlK TRACK—R.K.t '. 111(1(1, fit. .'17. 8 ICC. .'UHL ____

An action against a railway com jinny for a trespass committed by S. C.
laying side-track* on the plaintiff1* land, i* not an action for iii 1012
juries sustained by reason of the construction <*r operation of a rail- ------
wax. which must, under see. .11111 of eh. .17. of the Railway Act. R.S.C. CAHB 
100(1. Ik* brought within one year after the cause of action arose. f.

t Limitation ok actions <811(1- nil i —( 'ontintois oamai.i iiv iiui.uay I'm ii k 
Am.ivATioN oi R.S.C. ltmii, cm. 17. ski. 10(1. R. f0i

Where an injury nr damage caused by the construction ■ r operation 
"f a railway i* continuous, the limitation of one year for bringing an 
action therefor, as preserilied by sec. 10(1 of the Railway Act. R.S.C.
I WML eli. 17. does md apply.

Motion by defenriimts by way of appeal against tin* verdict statement 
rendered for plaintiff on tin* trial before White. .1.. with a jury 
al I lie Carleton Circuit, October, 1911. The verdict was for 
plaintiffs for $1,200. 'Hie questions to tin* jury and the answers 
thereto are as follows :

Ql KSTIONS FOR .IVRY. IIV THE HURT.

I. Between the 10th day of May. 100.1. and the 2tlth day of dune, 
MM Ml. did the defendant trespass upon the plaintiffs' lands, specified 
in i lie statement of claim ?

Answer. Ye*.
- tf you say • Yes" to the foregoing question then at what sum do 

yon find and assess the damages to which the plaintiffs were en- 
t tied, for such trespass or trespasses?

Answer. $200.00.
i Did the defendant continuously, from the 2tlth day of dune. 100(1. 

down to the commencement of this suit, wrongfully and without right 
as against the plaintiffs, maintain upon the plaintiffs' land, side tracks, 
leading from the defendants' main line to their yard?

Answer. Yes.
I. If you soy "Yes” to the last question (.1) then what damages do 

you find and assess to the plaintiffs for such trespass.
Answer. $1,000.00.
•*' Hid the defendant, lietween the 10th day of May. 1010. and the 

"‘ininencement of this suit (which was on the 10th day of May. 1011) 
tresjwss upon the lands of the plaintiffs specified in the statement of
claim?

Answer. Yes.
• If you say ■les'' to the last preceding question (No. .1» then at 

"hat sum do you find and assess the damage* to wh'eli the plaintiffs 
are entitled for such trespass or trespasses?

Answer. $100.00.
' "u# Dcorge Roll, the grandfather of the plaintiffs, at any time 

'luring his lifetime, in possession of the land on which are now located
i" railway side tracks, the maintenance and user of which the plain- 

till* compla n of ns a trespass?
Answer. Yes.

11—1 D.I..R.
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N.B. QVESTIONS IIY DEFENDANT’S (XHNSEL.

8. C.
IMS

1. When were tin* sidings in question in thin nine built?
Answer. and nine-»1.

C'arr
± WIiimi and how did tin- plaintiffs. if ever. acquire title to

Hull homestead properly?

'll. ( U.
Answer. Hy thv conditions of tin* will of Oi-ovgv Dull and the ! 

of the trustee.
3. What is a fair rental for the Dull homestead property a-

Statement
Ansxver. Three hundred dollars per year.
4. What would he a fair rental for the said property if the sidm.-. 

were removed ?
Answer. Four hundred dollars per year.
5, When was the main line of railway now operated by the dépen­

dant built through the said Dull property ?
Answer. 1871.
ti. What was the width of the right-of-way originally acquired by 

the builders of said railway!
Answer. Fourteen feet.
7. Did not the predecessors in title of the plaintilfs sell to the :• 

fendant a tract of land next adjoining to the south and forming part 
of the Dull homestead property to be used as a railway yard and 
knowing it was to be so used?

H. ltd not the vendors at the time of said sale contemplate that * be 
northern entrante to said yard should be from the defendant's i .-Ir 
of-way in front of the Dull homestead property?

Answer. No.
ji. Did not defendant purchase the same relying upon having -1 'n 

entrance?

10. Is not the present entrance to said yard the only re a- aMr 
entrance thereto!

Answer. We «hi not know.
11. lias not the defendant and its predecessors in title for in»rt 

tinin twentV vears last past liefore tlie nineteenth day of Max \ 1 
1011. Iieen in possession of the property now occupied by its .u-k* 
in front of the Dull homestead and Inul to the knowledge of aP "I*” 
mid conclusive possess on thereof adverse to all subject to the i it 
the wen piers id the Dull homestead to cross the same?

Answer. In regard to the main line, “Yes * but sidings. A
12. Did not the late ticorge Dull in his lifetime grant to the W -1 

stock Railway Co., the defendant's predecessors in title a right w*y 
of the statutory width of 1MI feet or some other and what width l i­
the said homestead pnqierty ?

Answer. No.
13. Was not a railway pursuant thereto built by them an - ' '

Answer. We do not know.
14. What width of land through the Dull homestead prop, y did 

the railway company take at the tiim- of construction of the n ■ «'•}'*
Answer. Fourteen feet.
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1.1. Hu* tin- railway company continued to occupy the name land 
«nice such const ruction or when if at all did it occupy less or more, 
and how much less or more, at the Hull property ?

Answer. No more than the main line until IHlt-j. and since then 
sulliccnt for two sidings.

111. Did the Woodstock Railway Company take a right-of-way 
through the said Hull homestead property at the time of the con­
st met ion of the said railway?

Answer. There was a right-of-way taken through the Hull home­
stead property hut we do not know hy what company.

17. When was said railway huilt thiough said property hy said 
company ?

Answer. Railway was Imilt through said property m 1ST I hut we 
do not know hy what company.

N.B.

S. C. 
inii

11!! (Vi!
Statement

February l.'i ttnd 111, 1912. /•’. It. Ta/iloi, for the defendant Argument 
moved to set aside the verdiet for the plaintiff and to enter a 
verdict for the defendant or for a new trial. The railway has 
been in actual operation since 1871. The sidings were huilt in 
1892. The Woodstock Railway Company took over this land 
under the Act 27 Viet. eh. f>7. The New Itrunswi k Railway 
Company incorporated hy 88 Viet. eh. 4!l. afterwards acquired 
tins land, see Acts dll Viet. eh. 87 and 40 Viet. eh. 15. The Act 
•'«4 Viet. ch. 14 confirms lease from the New Hrunswiek Railway 
Company to the Canadian I’acilic Railway for 999 years. The 
expropriation clause in the Act 27 Viet. eh. 57 says that the 
owner is to he paid if he demands payment. A large part of the 
land taken hy the railway was given to them, and there is no 
evidence of any demand for payment of this piece. We claim 
tlut. under the Act, the Woodstock Railway Company took an 
absolute title to a strip of land 99 feet in width. The statute 
vests the title in the railway and gives a right of action to the 
properly holders. The only evidence as to the width of the 
right-of-way at this point is that it was 99 feet in width. We are 
only occupying 88 feet. The learned Judge eharged that the 
railway had only an easement. I contend this was misdirection.

The verdict is excessive. The plaint ill's an- not occupying 
the land and the only possible damage to them is decrease in 
rental value. They were getting about #800 a year before we 
put in our sidings. Plaint ill’s one witness said that an outside 
rent in Woodstock would lie .+250 a year for a house like the 
plaintiff’s. The jury found that the rental value was +400, and 
o\'T a period of six years the damage would he $600. Instead 

— "f this, the jury have awarded +1.200. The jury brought in a 
I verdict on one question and although there was no " or 
I misunderstanding, they were allowed to go out and change their 

I cite t hi' Railway Act, R.8.C 1906, ch 37,
I A 'ii v Ottawa Stmt It. Co., 8 A.R. (Out.) 616 ; Mr Arthur v.
I A tin rn Cad fir It. Co., 15 O.R. 788, 17 O. A.R. 86; Li rrsi/ui \

C7D


