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DOMINION LAW REPORTS

Re LEY.

British Columbia Court of Appeal, Maedonald, C.J.A., Irving, and
Galliker, JJ.A. June 28, 1912,

Tuusts (§ 1T A—41)—Wno MAY BE APPOINTED TRUSTEE—CESTUI QUE
TRUST.

A cestui que trust may be one of the trustees of an estate in whom
the fee is vested, without his equitable estate necessarily being merged
in the legal estate held by him qua trustee,

Lewin on Trusts, 12th ed, 936, referred to.)

Wites (§ HTG 2120) —DEvISE 10 NUSBAND—LIFE ESTATE—TRUSTEES'
POWER 10 SELL—INCOME,

An equitable estate only is vested in a husband by a devise to him
for life of the use of real property of which he, and others, were made
trustees, clothed with power to sell it at diseretion, and directed to
invest the proceeds, particularly where, in the event of the property
being sold during the lifetime of the husband, there was a direction
to pay the income therefrom to him for life, and after his death to
a daughter for her life, with remainder to her children, and the
trustees were further directed, in the event of the property not being
sold during the lifetime of the husbhand, to sell it at his death and to
nvest the proceeds and pay the income therefrom to designated legatees,
since the powers and dutics imposed upon the trustees made it con
venient, if not necessary, that they should hold the legal estate

[Richardson v. Harrison, 16 Q.B.D, 85, referred to.]

Wites (§ 111 B—81) —DESCRIPTION OF BENEFICIARIES —MEANING  OF
HEIRS—ESTATE IN FEE SIMPLE IN REMAINDER—ESTATE TAIL

In a devise of the use of real property to the testator’s hushand
for life, with remainder to his heirs, with the exception of an interest
of the value of $6,000 therein, which, at the death of the husband,
was devised to a daughter for life, with remainder to her children,
the word “heirs” means general heirs, and the husband under the
devise took a life estate only in the 100 interest, while he took
in remainder an estate in fee simple in the property, and the daughter
took an estate tail expectant in such $6,000 interest

Wies (§ 1T G 5—140)—DEVISE OF INCOME UPON DEATH OF LIFE TEN
ANT—REMAINDER TO DEVISEE'S CHILDREN—PURCIHASERS
Where, upon the death of a life tenant, the income of a fund was
payable to a child of a testator for life, with remainder of the corpus
: to her children, the latter take as purchasers,
[Nhelley's Case, 1 Rep. 88, specially referred to.)
Wines (§ HT L—199) —CoNSTRUCTION—GIFT MODIFIED BY SUBSEQUENT
CLAUSE—INCONSISTENT CLAUSES,

(i in '

Where a testamentary gift is modified by a subsequent clause of a
v will, or is in confliet therewith, the latter clause controls

[Jarman on Wills, 6th ed., 565, and Constable v. Bull, 3 DeG, & 8.
111, referred to.]

0. Wiis (§11G 7—150) —DIRECTION FOR SALE RY TRUSTEES—|NVEST-
MENT OF PROCEEDS—"DPROCEEDS”  OF INVESTMENT—INCOME—IN-
TENTION,

Where a testator directed that upon the sale of land by his testa.
mentary trustees they should invest the proceeds, and that the “pro
15" of the investment should be paid to designated persons, the
proceeds” will be construed as meaning income, since such
s obviously the intent of the testator,

5 DLR
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B.C 7. Wi §I1ITA-T6 BEQUEST OF PROCI OF INVESTMENT—IMPLL \l
’ GIFT OF CORPUS Lot

0.A An absolute gift by e f the eeds of ar west ‘ 4 ““‘
1012 nstitute a gift by implieation of the corp hoere . lea s
RE Ley A JERE NG - SRS R e
8. Wiies TG 2-125)  DEVISE T0 HUSBAND FOR LIFB=INCOME FR( S
PART TO DAUGHTER=—AFTER DEATH OF DAUGHTER DIRECTION TO 8} egal
DIVISION AMONG CHILDREN—FEE SIMPLE t e on
Where a 1s¢ of real estate t 1shand of melt
1 tator fo 1 t 1 t 1 1 I \ UBLLL r
= - " S .‘ =2 i h of t) . I'l
> 1 " 2 mono ) the
ir t ley ! the ind, upon lea m
1t 2 A% s : '
] 1S n
Statement Tius is an appeal from the 1 of Murphy, J., on \ te]
application before him for tl pi of the Court upon t y whethe
construction of the will of Matilda Ley, deceased. By her sa s not
will she devised lot No. 19 tratr
Iox rus nd ' ' 1 " )
t 1 \ Tohn 1.1 f \ ! n
e of n \ni \lexander Cr lent
ton. in a £6.000 I 1 . ral
’ ned by n tru ' to t J. H. L
f her ind '’ f tions 1
t f ' f " I y 11 | s t . 1 f
my truste r the ry r of v 1 | 1 « \ Q
¢ t boat M
: . "‘ & “” ‘ Idren
the vid Annie ( vston t ¥ "
eid John H. Ley ' . re-devise
1d yat 1) ' ' te Al e pr 1s of m v
1 I . 1« i [son 1
| ith to pay such proeee to vid danghter Annie ( v he 1ife
iring lifet 1 it the proceed limi
equally divided to | en of id An ( n shar )
re al D ipal
Should the said lar ) premise ret ! n tr eirs
aforesaid a y ith of o \ vid wght he lenot
| t that my surviving trustee Il forthwith sell the said prop nvthir
and ver @ san nto mon \ t v tt ime a 1 noth
income thereof to my said daughter's ldren until the vounge ruished f
such children comes of age, thereupon 1 direct that my trustees i
realize upon such investments and divide the proceeds thereof the hus
and ware alike a ng the Iren of my ud wighter A

Crowston

The appeal was allowed
(', Killam, for appellant
D. Armour, for respondent A e
J. L. G. Abbotl, for official guardian Vol
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MacpoNarn, CLL A :—The learned trial Judge was of
pinion that the rule in Shelley’s Case, 1 Rep. 88,* does not ap-
ply to the gift to the husband. He thought that be-
cause the hushand is one of the trustees to whom the
lowal estate is  devised, his life estate therefore, must
he a legal one, while that limited to his heirs is an
cquitable one, It is mot without hesitation that I have come
to the eonclusion that the life estate of the husband is an equit-
ble one. That hesitation is not hecause of the devise of the legal
estate to the hushand as one of the trustees, as I think a cesfui
que trust may be made one of the trustees without thereby

erging his equitable estate in the legal estate held qua trustee,
There was not a union of two estates in the same person in the
same right : Lewin on Trusts, 12th ed., 936, My doubt was rather
is to whether the devise being for the use of the husband that
nse was not immediately executed in him upon the death of the
testratrix so as to make his life estate a legal one wholly without
veference to his being one of the trustees. Ilad there been no
powers and duties vested in the trustees which would make it
convenient, if not necessary, that they should continue to hold
the legal estate, the use could properly be considered as executed
in J. H. Ley, but having regard to the power of sale and the
directions respecting the investment of the proceeds and dis-
position of the income which might, in the diseretion of the
trustees, he exercised in the husband’s lifetime, as well as after
his death, coupled with the trusts in favour of the daughter and
her children, which trusts to be properly executed require that
the legal estate should be vested in the trustees, and there being
no re-devise or re-devises to the trustees in the will, I think the
intention was that the legal estate should continue in them:
Richardson v. Harrison, 16 Q.B.D. 85, and in this view it follows
that the life estate of the husband was an equitable one, as was
1150 the limitation to his heirs,

But apart from this rule, the learned Judge held that the
word ““heirs’ was used in this will not in its striet legal sense,
hut as denoting a particular person or class of persons, I cannot
find anything in the will to support this view. To my mind
there is nothing to indicate any particular person or class as dis-
tinguished from the heirs general of the husband. In this view
of the case it follows that under the first uses declared in the
will, the hushand took a life estate in (he ““$6,000 interest’’ and
the fee simple in the balanee, and that Annie Crowston took an
estate tail expectant on the death of her father in the $6,000
interest,

“An exhaustive explanation of the “Rule in Shelley's case,” and a re
ew of the English and A ican authorities upon that subject, will be
ind in Vol. 29, LR.A. (N.S.), pp. 963-1170,

Re Ley.

Macdonald
O.J.A.
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B B.C. But these estates were subject to be divested by one of two death, In ti

| C.A alternative executory gifts. The first, in case of the sale of the husband’s he

i 1912 property before the death of the hushand and daughter, in which \nnie Crows

| e event, as I read l?nf- \A\ill‘ the hushand’s estate \\.»»nltl be ecut divested ]-,}‘I
B down to one for life in the whole property, Annie Crowston children of A

i Maedonald would take the whole for life, after the death of her father, with vivg. T

! remainder to her children as purchasers. To arrive at this re ¢

sult, two repugnant clanses in the will must be considered, and (FALLIHER,

the true intention of the testratrix arrived at

The first direets that upon such a sale and investment :

The proceeds of such investment (are) to be paid or held by the
gaid John H. Ley or the said Annie Crowston or the heirs of her body
or the heirs of the said John H. Iey, as their interest may be ascer

tained by my said trustees

If this stood alone T should have no hesitation in considering
it as continuing the previous estates, but it is followed by a clear
and imperative direction which alters the previous gifts, and he
ing posterior to the clause quoted above which eonfliets with it
must be held to modify the earlier directions, in the manner
above stated. In Jarman on Wills, 6th ed., at p. 5
that :—

, it is said

It has bhecome an established rule in the construetion of wills
gifts are irreconcilable so that they eannot

where two clanses g
executed an
laintifl no
further ecla

possibly stand together, the clause or gift which is posterior in loe

position shall prevail, the subsequent words being considered to de

note a subsequent intention s
. ' e ' " wetion agal
For instance, if a testator in one part of his will gives to a persor \

: PPEAL (§

an estate of inheritance in lands or an absolute interest in personalt §11

¥ MAIN A

and in a subsequent pass unequivoeally shews that he means t Where n

devisee or legatee to take a life interest only, the prior gift is re an order of
stricted accordingly. he judgme

h order,

See also Constable v. Bull, 3 DeG, & S. 411, 18 L.J. Ch. 302 propriety of

13 Jur, 619, and other authorities cited in support of that stats "I"";;f!fh"l"l"
ment. \rreaL (§V1
The testatrix directs payment, of the ““proceeds’ of the ir TORY OR
vestments, to the life tenants when it is obvious that she used that An appea
word in the sense of income, and used the same word in tl ‘Iyli I)I"-"‘“

grant to the children, but it does not matter whether she used ’e
N ompare

in the latter ease in its proper sense or as meaning income, 6, 150: W

cause an abhsolute gift of the income in circumstances like tl 09, and Ne
present is by implication a gift of the corpus, whether the incon No. 3), 2
be derived from land or personalty: Jarman on Wills, 6th ¢ \rrEAL fr
1 pp. 1185 and 1297, ntiff in an
! The other alternative executory devises arise only in case t tite.  The

Jaintiff v

property shonld remain unsold at the death of the husband and i t
¥ th the purel
4

daughter, and he being dead, it now means at the daughter’
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death. In that event no difficulty arises. Up to that time the
liusband’s heirs or devisees retained their interest in fee, and
Annie Crowston her estate tail. Thereafter those interests are
divested by the devises which then take effect in favour of the
children of Annie Crowston.

Igving, J.A. :—I concur,
GALLIHER, J.\. :—I coneur.

Appeal allowed.

VANBUSKIRK v. McDERMOTT.

Nova Scotia Supreme Court, Russell, Drysdale and Ritchie, JJ.
May 10, 1012,

1. Estorrer (§ I J—125)—GRANTEE UNDER QUIT CLAIM DEED—RIGHT IN
RESPECT TO WARRANTY IN PRIOR DEED.

Where the plaintiff, after the death of one from whom he obtained
title to land, with warranty, discovered that the grantor had only a life
interest and a mort title thereto, and informed the executrix, as
well as the remainder-men, that he had a right of action against them
on the warranty, but that rather than have difficulty he would give them

8250 for a quit-claim deed of their interest in the land, which was
refused, but subsequently, upon the plaintiff threatening to foreclose
the mortgage and bring an action against them on the warranty, they
executed and delivered him such deed upon the payment of £500, the
plaintiff not suggesting that he reserved or intended to reserve any
further claim against them, he cannot subsequently maintain an
action against them on the warranty,

ArPEAL (§ 111 F—08) —EXTENSION OF TIME—REVIEW OF ON APPEAL OF
MAIN ACTION.

Where notice was not given in proper time of an appeal from
an order of a Judge in Chambers extending the time to appeal from
the judgment at the trial, and no appeal was specially en from
such order, the Court hearing the principal appeal will not review the
propriety of the extension order upon an objection that the principal
appeal, apart from such order, is made too late. (Per Drysdale, J.)

[Belden v. Freeman, 21 N.S.R. 106, specially referred to.]

APPEAL (§ VII H—340) —APPEAL FROM TRIAL JUDGMENT—INTERLOCU-
TORY ORDERS NOT SPECIALLY AFPEALED FROM,
An appeal from the trial judgment does not reopen interlocutory
orders based on material that could not be before the trial Judge.
(Per Drysdale, J.)

[Compare Windsor, Essex and . Co. v. Nelles (No, 1), 1 D.L.R.
o6, 159; Windsor, Essex and L. Co. v. Nelles (No. 2), 1 D.L.R.
nd Nelles v, Hesseltine; Windsor, Essex and LS.R. Co, v. Nelles
3), 2 D.L.R. 732,

Arrean from the judgment of Meagher, J., in favour of
plaintiff in an action to recover damages for breach of warranty
of title.  The judgment appealed from proceeded on the ground
that plaintiff was deceived by defendant’s testatrix in conneetion
vith the purchase of the land in question, and had a elear right

o
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of action, and the proof to deprive him of it should be clear
and definite

The defendant’s appeal was allowed and the action dismissed
with costs.

Plaintiff obtained a deed of land with a warranty of title
from defendant’s testatrix, who had only title as mortgagee and
a life estate, the remainder being in defendant and her sister
Plaintiff with full knowledge of his rights threatened action on
the warranty, but “‘rather than go to trouble’ offered to pay
the sum of $250 to defendant and her sister on condition that
they would execute a quit elaim deed. Defendant made a coun
ter-offer to execute the deed asked for upon payment by plaintiff
of the sum of $500. This offer was accepted by plaintiff and
the deed was thereupon executed and delivered and the money
paid.

March 18, 1912, Mcllish, K.C., in support of appeal:
Plaintiff foreed defendants to sign the quit elaim deed by threat
ening them with an action on the warranty in the deed from
their mother. He offered them $250 to release their interest
which they refused, saying that they would not take less than
$500. 1 amonnt plaintiff paid and after obtaining the quit

claim de from defendants sued upon the warranty in their

mother’s deed.

F. L. Milner, contra,:—Defendants arve too late in bringing

their appeal : Belden v, Freeman, 21 N.S.R. 106, 119 In re Cols

1907] 1 K.B. 1; The Gratia, 28 Times LR, 49. Plaintiff offered

the $250, saying that was all he would give, and the inferenc
was that he would sue on the warranty if he had to go highe
than that: Baron v. Baron, 2 Jones (Irish Reports) 226 Barto
v. Bank of N. 8. Wales, 15 A.C. 379. The question in this cas
is one of fact, and the learned trial Judge has found in ou
favour.

Vellish, K.C., replied.

DRYSDALE, oJ I'he defendant is devisee and executrix und
the will of Catherine MeDermott deceased. It seems that Catl
erine MeDermott in her lifetime sold a piece of real estate t
plaintiff, giving him a conveyance containing a warranty of titl
In faet, she had only a mortgagee’s title and a life interest, tl

remainder on expiration of her life interest heing vested in he
daughters, the defendant and her sister Minnie

After the death of Catherine MeDermott, the plaintiff, beir
about to sell the real estate, so purchased by him, discovered tl
upon proeceded to Sydney, N8

defect in his title, and he ther
where defendant and her sister reside, with the object of p
feeting his title, taking a solicitor, Mr rter, with him. Int
views were had with defendant’s sister and her husband ar
also with defendant’s solicitor. Nothing definite came from tl

(
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verbal negotiations in Sydney at that time. The plaintiff then
mformed defendant that he had an action on the warranty, and
unless he got a deed from defendant and her sister he would
put the elaim in foree, and defendant’s solicitor seems to have
heen suggesting a claim defendant had on account of some deal-
ings between her mother and plaintiff, Nothing was accomplish-
ed in Sydney, and plaintiff and his solicitor returned home to
Moneton.  From this time on the dealings and transactions are
diselosed in correspondence between the parties. It opens with
a letter from defendant’s solicitor under date of June 1st, setting
up a eclaim by defendant against plaintiff by reason of some
alleged dealings with defendant’s mother and offering to execute
a quit claim deed if plaintiff was willing to pay a decent sum,
and suggesting 1,000 as the amount, To this plaintift’’s solicitor
replied by wire under date of June 3rd as follows:—

Vanbuskirk will give $250. That is his limit.

This wire was followed by a letter from Carter, the solicitor,
in which he says plaintift’ positively will not inerease his offer
above $250, and stating further:—

I presume we will have to take action by foreclosing the mortgage
and on the warranty contained in the late Mrs. McDermott's deed.

This was followed by a wire from Carter to defendant’s soli-
citor under date of 6th June, in words as follows :—

Vanbuskirk refuses to advance on offer. If quit claim not for
warded immediately his sale of property is off,

This was replied to by a letter from defendant’s solicitor
under date of June Tth, in which he again sets up the Mrs,
MeDermott elaim against plaintiff and suggests an offer of $500
m the part of plaintiff as reasonable.  To this letter plaintiff'’s
solicitor replied by wire, ** Will give the $500. Have quit c¢laim
executed, ete, ete,”” Under date of June 16th this offer was
accepted, a quit elaim deed exeeuted and duly forwarded attached
to o draft for the amount named.  The draft was paid by plain-
tiff and the transaction apparently closed.

Since then, however, the plaintiff, notwithstanding the nego-
tiations referred to, asserts in this action that his claim on the
warranty is still outstanding against defendant, and that he has
i right to recover back from her the $500 so paid, as well as
expenses,

I think such a elaim is not well founded. The plaintiff, with
1 full knowledge of his rights, was threatening action on the
warranty and with full knowledge of rival claims urged by
cfendant, voluntarily offered %250 *‘rather than go to trouble,””
s he himself expresses it. He notifies defendant through his
solicitor that if this offer of $250 is not accepted and a quit
claim deed executed, action would be taken on the warranty.

-
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He afterwards raises this offer to $500. It is accepted by d
fendant and the quit elaim deed exeeuted, and all this withou
any suggestion that the plaintiff’ is reserving or intending an
further claim on defendant. It was conceded, and properly s
on the argument before us, that if defendant had accepte
plaintifi’s offer of $250 no further action would lie, and 1 :
unable to see how
that he saw fit to raise his offer from $250 to $500

1y action arises by reason of the mere fa

I am of opinion the plaintifi’s action herein fails, that th
appeal ought to be allowed, and the action dismissed with cost

It was urged before us on this argument that notwithstan
ing the plaintiff was too late in serving a notice of appeal agains
the order of Mr. Justice Graham extending defendant’s time fo
appealing, and that there was no special appeal from that orde

before us, still it was open to plaintiff on this appeal to questio

the propriety of the said order of Mr. Justice Graham. Whil
an appeal from a trial Judge necessarily involves more tha
the mere decision of the case, and includes all rulings and orde
made during the trial, I do not think it can be suceessful
argued that such an appeal opens up interloeutory orders bas
on material that could not be before the trial Judge, nor can
be said to open up orders made after the trial based on tl
special material that must have been before the Judge wl
granted the extension in this case, and which could not con
before us exeept on a special appeal directed against such ext
sion. Belden v. Freeman, 21 N.S.R. 106, was cited as an aut!
ority for plaintiff’s contention in this regard, but I cannot

consider it

RusseLt The plaintiff's own statement shews that t
transaction began with a threat from him to enforee his w
ranty if he did not get a quit claim deed. He told one of t
sisters that he had an action on the deed and that unless it w
signed he would *‘put it into foree.”” Putting the same th
in another form, he told them he had a chance at the will, as
had a warranty deed from their mother. The argument for t
defendant seems to be that while he used this leverage to secu

a quit claim deed from the sisters for nothing, he was going !

retain his action on the warranty if he had to pay for their tit
But it was their title that was the only thing that constitut
a breach of the warranty, and it is inconceivable that he was
pay them for that title and immediately recover back the va
of it in an action. If this were really the legal effect of t
transaction, it would be strong evidence in itself of such im
sition as would require very slight additional incidents to

aside the transuction. But the case may not be sufficient for tl
as it stands and there was no necessity to invoke that reme

The correspondence shews that the right of action on the w

5 DLR.
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ranty was included in the settlement, or, rather, that one of the
very purposes of the negotiations was to put an end to the right
{ action. The sisters were claiming that the plaintiff had over-
reached their mother when obtaining the deed of the property,
v in connection with the transfer. But for this they would
apparently have been willing to part with their rights for
nothing.  They offer throngh their solicitor to take $1,000, Ilis
solleitor l‘l']!lil’.\‘:
Mr. Vanbuskirk positively will not inerease his offer above 0, so
I presume we will have to take action by foreclosing the mortgage and
on the warranty contained in Mrs, MeDermott’s deed,

I understood counsel to concede that if the $250 had been
accepted it would have been a settlement of the whole matter
Whether so or not, it seems clear to me that this was what was
meant and that the plaintiff' could not, after the $250 had been

accepted, have turned round and sued on the warranty. The
offer was not accepted.

On the following day a counter offer of
$500 was made which the plaintiff immediately agreed to. There
was no change whatever in the meantime of the basis of the nego
tiations. It seems absolutely eclear that the whole matter pro
ceeded on the basis of a settlement of the plaintiff’s claim on
the warranty, and it is the intention of the parties that must
qovern the agreement.

It is a slight circumstance that the war-
ranty was not released, but I do not regard the cireumstance
as important. I can easily imagine n
I‘II'HI.'I“‘.\'.
very dull.

If overlooking that
A solicitor might easily overlook it without being

Rircme, J., concurred

Appeal allowed and action dismissed.

COAFFEE v. THOMPSON.
Manitoba King's Bench, Mathers, C.J.K.B. July 9, 1912,

VENDOR AND PURCHASER (§IC—134)—RIGHT OF PURCHASER TO CON-
VEYANCE WITHOUT RESTRICTIONS—NON-DISCLOSURE PRIOR TO AGREE-
MENT,

One who agrees to purchase land is not obliged to accept a con
veyance containing building restrietions, where none were mentioned
v the vendor prior to the making of the agreement of sale, and no
restrictions were contained in the documents evidencing the agree

ent

Tue plaintiffs Coaffee and Martin brought this action for
cifie performance of a contract of sale of property situate on
tmoral street elose to Broadway, Winnipeg.

The defence set up was that it was a term of the agreement
it no building erected on, or to be erected on, any part of the

N.S.

S.C.
1912
VANBUSKIRK
r.
McDeryoTT

Ruseell, J,

MAN.

K.B
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.

d MAN. land should be used for any other purpose than that of a privat
KB dwelling or apartment block, and that no building for use as
1912 dwelling or apartment block should be erected neaver than 2

- feet from the line dividing the lot from Balmoral street, an
COMTEE - should be of not less than $3,000 value; and that plaintiffs hac
ruosmesos. always refused to be bound by the terms of the agreement wit

P regard to the building restrictions and had demanded from tl
statemait - gefendants a conveyanee without any restrictions whatever
J. B. Coyne and S. E. Laidlaw, for the plaintiffs
J. E. O'Connor, K.C., and W, 8. Morrissey, for the defen

ants

Mat € Mariers, CJK.B.:—Further consideration has but co
firmed the impression I entertained at the trial that the plai
tiff's are entitled to sueceed. 1 find as a faet that the defend
did not stipulate for building restrietions until after he h
agreed to sell the land in question to the plaintiffs, 1 cam

aceept his explanation of the omission of all mention of resty

tions in the receipt which he gave for the deposit and whic
specified the other terms,  He had the day before the sale quot
his price and terms to Liddle, his agent, without any menti
of restrictions

It was only after Liddle had closed a sale to the plaint
and accepted from them a deposit of $50, that the defendant
the first time told his agent that he did not want a gara
work-shop or stable built on the land. He was then informed

Liddle that he had no authority to close with restrictions, Aft

this he delivered a receipt written by himself embody

terms of sale, but containing no allusion to restrietions
defendants were informed by Liddle what the defendant
said about a garage, workshop or stable and they assured
they had no intention of building such a structure. 1 am sa

fied that up to this time nothing had been said about bui

hack from the street line This claim was first put forw
when the convevance was tendered for execution, and was t
too late

As the plaintiffs were always willing to agree that a wo
shop, stable or publie garage should not be erected on the la
although not bound to do so, there will be judgment for spe
performance subject to restrictions as to these only, with «
of suit.

Judgment for plaintiff

5 DLR.]
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HEDDLE v. BANK OF HAMILTON.

British Columbia Court of Appeal, Macdonald, C.J.A., Irving, Martin and
Galliher, JJ June 4, 1912,

($ 111 —WALLET LEFT IN BANK FOUND AND HANDED TO AC-
COUNTANT BY CLERK—ABSENCE OF CLAIM AS LOST PROPERTY.
A wallet intentionally placed by one of a bank’s customers on a
desk furnished for their nd forgotten by him, is not lost within
the meaning of the rule of law giving title to lost property to the
tinder, and was under the protection of the bank, and a elerk of the
bank who picked it up and at once turned it over to a superior officer
of the bank without stating that he would elaim it if the owner were
not found, is not, as against the
wallet upon its remaining unclaimed for v
Heddle v, Bank of Hamilton, 19 W.L.R

led to the money in the
four years,

, aflirmed on appeal.]

Areean by plaintift from the judgment at trial in favour
{ defendant, Heddle v. Bank of Hamilton, 19 W.L.R. 897, by the
County Court of Vietoria, Judge Grant presiding.

I'he appeal was dismissed.

The faets of this case were not in dispute.  The plaintiff was
v elerk in the defendant’s employ, and noticing a wallet on the
desk provided for the use of customers of the bank in that por-
tion of the bank premises used by customers, came from behind
his desk, picked up the wallet, and found it contained $800 in
money, which he counted and then had his count checked over
by the acconntant.  He appears to have left the money with his
siiperior as a matter of course, and without any statement that
he would make claim to it as the finder, should the owner not
be discovered.  The defendant advertised for elaimants, but none
appeared.  This oceurrence was in November, 1907, and no elaim
ot havieg appeared, this action was brought in October, 1911
Ihere is evidence that perhaps as early as 1909 the plaintify
sserted his right to possession of the money, The learned County
Court Judge held that in these circumstances the wallet conld
not be said to have been lost as that term is understood in law ;
that it was intentionally placed on the desk by the owner and
orgotten; and henee was within the defendant’s proteetion, or
the protection of its banking house. He, therefore, dismissed
action,
J. M. Price, for plaintiff.,
Douglas Armour, for defendant.

Macooxarn, CJ.A.:—In Bridges v. Hawkesworth, 21 L.J.
QB T5, 15 Jurist, 1079, at p. 1082, Patteson, J., delivering the
Jndgment of the Court, and referring to notes picked up from

floor of a shop by a stranger, said :

Ihe notes never were in the custody of the defendant (the shop
keeper) nor within the protection of his house before they were found,
% they would have Leen if they had been intentionally deposited there.

Statement

Macdonald,
CJLA,




B.C.

C.A.
1912
HEDDLE
v
BANK OF
HAMILTON

Macdonald,
C.J.A.

DomiNioN Law REPORTS. 5 D.LI LR

There are no cases in our own or in the English Courts r, Heddle d

b onnectec

indicate the character of the intentional deposit mentioned

but a number of such cases have been before the Courts in roes 10 W

United States. The general result of these is stated in Cye He cannof
19, p. 539, quoted by the learned Judge t part of
the roun

A thing voluntarily laid down and forgotten is 1

He was i

meaning of the rule giving the finder title to lost
here must |

r the wal

r of a shop, bank or other place where the thing has been left

roper custodian rather than the person who has happened to

over it, and rather than all other persons except the owner t interval it
let was |

I think the fair presumption is that the wallet was intention \Mr. Heddle
placed on the desk by the owner of it while there on busi ost and pie
with the bank; that he forgot to pick it up, and while it is ti Jow. during
evidenced by his not returning for it, that he appears n ¢ papers
to have afterwards recollected where he had placed it, yet in t d in itself
rst instance the placing of it upon the desk was his volunt t—were to
ct, and any one seeing it there in a position whic h would ratl this wallet,
rebut than sugeest loss, ought to regard it as under the prot " or rep
tion of the house At all events, it seems to me that the pla I. T thinl
tiff. a servant of the bank, seeing it there, should consider it hat this wal
be within such protection, and I it was his duty to ha nes. in
t over to the custody of the proper officers of the defendant, as 1 a. 87 Am
he did. The evidence of what he did at that time would b richt to a
the inference that he was acting, not as a stranger in the ba than had 1
but as one of its servants. He made no elaim to possession her obseur
the wallet It was not he, but his superiors, who were at t t was of o
expense of advertising the find, and I do not think that eit} ner left 1
the plaintift or the defendant regarded the relationship betwe J aidv. I
them as that of bailor and bailec the langu
I think, therefore, the appeal ought to be dismissed, but lying tha
the cireumstances, and having regard to the somewhat doubt or certai
aquestion of law involved, I t-ust the defendant will not ask hat i1s the
costs. pinon «
¢ busine

IrviNG, J.A I would dismiss this appeal h he finds
The case of Bridges v. Hawkesworth, 21 L.J.Q.B. 75, 15 J lege iy

1079, we are told stands by itsei®, and on special grounds. I i

rot necessary to re-state the facts of that case, but that decis RTIN, J
is not an authority where the banknrotes have been left on a t IHER, «
or desk provided for the use of customers, and where the person amd ab
picking them up was an employee of the bank neal she

The general principle as stated by Lord Russell in South S

fordshire Water Co. v. Sharman, [1896, 2 Q.B. 44, at p. 47

in favour of the defendants. There ean be no doubt that
manager of the bank had a power and intert to exclude una
orised interference with any articles placed npon the tabl
desks in the bank building. In other words, articles left on
desks or tables are within the protection of the house
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\r. Heddle does not give much information as to the circum-
tances connected with the finding of this money.
e goes to work at 9 am. He found it before noon some
ie. He cannot remember whether or not there was any person
that part of the bank or not at the time he found it. It
s on the round desk in the centre of the business part of the
hank. He was in his part of the bank when he saw it.
There must have been an interval between the time of first
ticing the wallet and the time of picking it up, and during
that interval it must have become apparent to Mr. Heddle that
the wallet was lost—if lost is the proper word to apply—other-
se Mr. Heddle would not have felt at liberty to walk out from
his post and pick it up.
Now, during that interval, if some person—say a newshoy
¢lling papers, or a beggar—some person whose appearance
ild in itself forbid the idea that he was the owner of the
wallet—were to come into the bank, and after an interval pick
up this wallet, would not Mr. Heddle have said, ‘‘Leave that
alone,”” or reported the matter to the manager? 1 think he
wonld. T think that would have been his duty, and that satisfies
me that this wallet was under the protection of the house
Holmes, in his work on Common Law, cites McEvoy v.
Vedina, 87T Am. Dee. 735, where it was held that a barber had a
hetter right to a pocket book which had been left on the barber’s
table than had the finder. The opinion pronounced by the Court
s rather obscure, but the learned author seems to think that the
Court was of opinion that the barber had possession as soon as
the owner left the shop.
Kincaid v. Eaton, 98 Mass. 139, is also cited by Holmes. Here
n the langnage of the judgment is uncertain. It may be read
mplying that what is called the publie part of a bank is publie
v for certain specified purposes.
I'hat is the ground that I would rest my decision on. For
my opinion one of the publiec who is admitted for the purpose
doing business with the bank taking possession of an article
hich he finds on a bank counter, hy so doing exceeds the right
privilege given to him
Marrin, JLA, (oral) :—I would dismiss the appeal.
GALLIHER, J.A. (oral) :—T agree entirely in the reasons so
Iy and ably set out by the learned County Court Judge

the appeal should be dismissed.
Appeal dismissed.
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MAN TOWN v. KELLY ild take
K. B Vanitoba Kina's Beneh Trial before Prendergast, J. June 15, 19 [t appears t
1912 L PARTNERSHIP (§ VI—20) —ACCOUNTING BETWEEN PARTNERS—AGRES s bookkeep
| AS TO DISSOLUTION—ACTION T0 WIND-UT were appa
ne 15 In an a for windingup a partnership for a defined ter t which the j
t appears that, before the expiration of the term, the partners
I s I I ess had hee
3 ally agreed upon a dissolutior the terms that the defer had ‘
s} 1 tal er ¢ assets and i and ild agre Very much
nl ¢ 1 manager of the busine and that su h he had pu
mey \ weted upor ¢ Inintill mnot s d, even tl
) ‘,‘ ! : vinti o ') ;‘ e o that time hy
| e of then nd upor employment agreen Phe parties 1
XS T $11E 1—140)—ONUS OF SHEWING THAT PARTNERSHIY up. as I fia
WILL TERMINATE period provie
In an a f v par - if the partner
" & ont n untifl v by what a s later. Tl
mina ted that comn
I ( IHE1—14 ONTINUAN W OPARINERSHIP PO he winding
TERM f the vear
In an action for winding uj artnership ma for  fixed ol bl

memoran

en made t

Statemer I'ue plaintiff brought this action to have dissolved and w the firm bhe v
up a partnership formed between himself and the defen ssets and ass
under articles in writing dated June 15, 1907, for the pury ¢ his manage
of carrying on business under the firm name of Kelly & 'l mditions to
as brick makers, at the city of St. Boniface derable cony

The defence, while admitting that there was a partner e defendant,
under the said agreement, was substantially to the effeet tl plaintiff, hov
May 5, 1910, when the three years' term provided by the ag finite form
ment for the duration of the partnership lacked but a few \ few davs laf
of completion, the parties to end and did dissolve ment (Ex. &
same, the defendant taking over all the assets and assuming .
the liabilities of the firm; and that on that day the plaintiff
came and remained until December 1st, the defendant’s . Vhersas the B
manager on a monthly salary with a certain additional re: ' L"" Il”
eration based on the quantity and cost of bricks manufact sy , ‘
under his supervision during that time and a half intere \
the balance of the wood on the plant after the season’s bur \nd whereas
wias over st its as

The action was dismissed purpose of m

et

J. C. Collinson, for plaintiff

A. C, Galt, K., for defendant habendum

e assets and
Prendergast, J. PRENDERGAST, J It appears on the evidence that on A\

13, 1910, when the partnership was drawing to a close as st intil the 1s

ifacturing of

the defendant wrote to the plaintiff (Ex. 7) reminding hi
the clause in the articles that in the event of dissolution «

of the sa

party could make an offer to sell his share or buy the sha



5 DLR.| Tows v, Kenny,

other partner, and asking him to consider what course he
1ld take.

It appears that the plaintiff then asked Mr. Ferrise, the
firm’s bookkeeper, for a statement of the accounts to date. The
hooks were apparently not in very good shape: but the state-
went which the plaintiff got, at all events satisfied him that the
husiness had been run at a loss. It would also appear that he
was very much in debt to the firm, as a note of some £14.000
which he had put in the business at the start was only redueced
at that time by some $4,000

The parties met at the end of April with their minds well
wle up, as I find, to let the partnership expire by efffuxion of
the period provided for its duration, which wonld be hut a few
weeks later, T have no doubt that the parties then clearly inti-
ited that common intention to each other,

The winding-up, however, had yet to he effected, and the
ne of the year was almost come when operations with the large
plant should be resumed. The defendant, having before him a
written memorandum from which he says he read from time to
time, then made to the plaintiff a verbal proposition to the effeet
that the firm be wound up by his (the defendant’s) taking over
the assets and assuming the liabilitics, and that the plaintiff be-
come his manager until December following, on certain terms
and eonditions to be hereinafter stated. This was followed by
considerable conversation in the course of which, it is alleged
hy the defendant, the plaintiff acquiesced to the terms proposed.
The plaintiff, however, suggested that the proposal he put in
the definite form of an agreement,

\ few days later, the defendant sent the plainiiff a draft of
agreement (Ex. 2), dated May 5, 1910, The preamble is as
follows

Whereas the parties hereto are carrying on business at the City of
Winnipeg and the Town of St. Boniface, in the Provinee of Manitoba,
« brickmakers, under the name, style and firm of Kelly & Town, and
ire desirous of defining the terms upon which the said partnership
hall be dissolved;

And whe

as the said firm is subject to certain liabilities and
imongst its assets has a large quantity of cordwood available for
the purpose of manufacturing brick, and also certain plant, machinery,
teams, ete,

The habendum provides that the defendant is to take over
all the assets and assume all the liabilities, and that the plain-
tiff
| hall until the 1st day of December, 1910, continue to superintend the
g manufacturing of brick for the said Thomas Kelly and that in the

making of the said brick the said cordwood shall be used as far as
ssible,

MAN.
K. B.
1012
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Prendergast, J.
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Then, the plaintiff’s remuneration is in substance fixed as fo
lows: a monthly salary of $150, and “‘on the assumption tha
the said Town shall manufacture Five Million (5,000,000) goo
merchantable brick (which the said Town agrees to do), the
said Town shall receive Five Thousand Dolls
addition if the cost thereof to the said Kelly shal
price of Six Dollars ($6.00) per thousand’’, subjec
condition that he be entitled to an inercase of $1,000, or subjec
to a deduction of 1,000 for every 50c. of increase or decreas
of said base price of $6.00 per thousand, and to proportionat

s ($5,000.00) i

be the bas

reductions and increases. There are also provisions to the effe
that for every 1,000 hrick burnt there shall be charged agains
50; that horses that ar

the same for wood used, the sum of
used are to be charged at the rate of $1.00 per head per da
used, and that the wages of drivers shall also be charged again

the brick making account at the amount paid out.
The last paragraph reads as follows:
Any wood of that now on hand remaining over after burning t
five million brick to be manufactured before the said first day
December, 1910, shall be equally divided between the said Town a
the said Kelly, or, at the option of the said Kelly, he may pay
said Town in cash the equivalent of the wood at its then market pr
in the said yard
The plaintiff, after referring this last agreement to his solic
tors had another one prepared (Ex. 8), which he submitted
May 28th to the defendant’s solicitors

Except in specifying what should be taken into account
fixing what was ealled the base price or base cost, I do not s
that the two drafts differ materially. With reference to wi
expenses should be included in the base price, the plaintiff
draft is much more explicit and detailed: it may be that t
defendant’s draft, construed in the light of custom and reas
would inelude practically the same items, and it may be tl
their effect differs most materially. With reference to the pr
of the wood to be charged against the base price, and which w
put in the defendant’s draft at $2.50 per 1,000 brick, the sa
was put in the plaintiff’s draft at $1.25 at first; but I find,
the evidence, that the plaintiff consented to a change in
50 in penecil to the typewritt

respect, substituting himself %:

ficures $1.25

As to dividing the wood left after the season’s operat
the provision in the plaintiff’s draft reads as follows:
Any wood now on hand remaining over after burning the

manufactured as provided by this agreement during the seasor
1010, shall, after the first day of December, 1910, be equally div

between the said Town and the said Kelly or at the option of

said Kelly, the said Kelly may purchase from the said Town his

t to the
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half interest in the said wood remaining over at the then market
price of the said wood in the said yard and shall pay for the same

in cash

After the plaintiff submitted his draft on May 28th, as
tated, there was correspondence (Ex. 14 to 19) between the
parties” solicitors, the defendant being away at the time. A few
aays later, however, the defendant eame back, and told the plain-
tiff in the course of a conversation which they then had, that his
draft was child’s work or a child’s agreement, intimating
thereby that he would not adopt it.

The plaintiff during all that time had been superintending
the manufacturing of the hrick, and continued to do so until
December following, when he left for British Columbia, He
had been receiving $150 a month, and also got, as 1 understand,
mt $400 above that. Before leaving, he elaimed from the
endant £7,000, which he admits was ‘“‘only guess-work,”" and
ch the defendant refused. The plaintiff after that did not
take any part or interest in the running of the plant or the

neern in general,

I must say that there cannot be much significance attached
to the faet that the plaintiff acted as superintendent of the
vards and received $150 monthly all that season; for, under the
partnership agreement, he also had the management of the
vards, and was also drawing $150 a month pending the closing
of the yearly accounts. Nor do I attach mueh importance to
the manner of entering the plaintiff's salary in the books of the
company at Winnipeg during what T will eall the disputed
term; for I think it is shown that he did not at any time keep
track of them, although he admits that he was quite free to do

I must find, however, that the partnership was dissolved and
wound up at the end of April, 1910, which the parties consider-
ed virtually the end of the three year term provided for the
duration of the partnership although it had another month and
a half to run, as the season for that business was just opening.

I find so on the following grounds: 1st, the partnership was
not a partnership at will as set out in the statement of claim,
which would throw on the defendant the onus of showing by
what act of the parties it was terminated. Clause 1 of the arti-
cles, dated June 15th, 1907, provides that,—‘The partnership

shall be a partnership for three years from this date.”
It would be dissolved by the mere effluxion of time, unless the
parties expressly or impliedly agreed otherwise, as to which the
nus is on the plaintiff,

2nd. The defendant’s letter (Ex. 7) already referred to, is

lear intimation of his intention to let the partnership expire
4t the end of the three years.

MAN,

K. B.
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ird. When the parties met at the end of April, T have 1

doubt that this was the common intention. What they met fi _“"Hl l"
wias to determine which partner should *‘sell his share or bhu SR
the share of the other partner’ under clause 17, or how tl ) P
assets and liabilities should otherwise he disposed of. That tl I+ “”'
15 their frame of mind is shewn by the drafts of agreemer :
prepared by the plaintiff and defendant respeetively, wh 'H“\L
hoth purport, taking the coming dissolution for granted, to .
merely for the purpose, as stated in the preamble, of “*defini sl
the terms upon which the said partnership shall be dissolved B i
sth. That the defendant should take all the assets and i
sume all the liabilities is also the substance of the two draft Nisipids
to winding-up,—although his taking in the wood with the ass P
was made subjeet to a eertain reservation or qualification, wl : bee
I shall refer to later ‘!‘ i
th. The defendant’s statement that the plaintiff agreed
the said terms of dissolution and to the employment agreer wopgi
it this April meeting, is corroborated by his son Robert E. Ki r
and the firm’s bookkeeper Ferris. Robert E. Kelly says t
on the occasion in question, he went into the offie here o
father and the plaintiff had been discussing the matter for reror
twenty minutes and the former 1 to him in the latter’s p
ence, that he was taking over the assets and liabilities p
Town would start in May superintending the yards on a sal ‘” :
together with the remuneration stated, and that Town apj | o
wequieseed.  Ferris says that he understood from g
that he was vorking by the thousand after Am “ »vh
it was becanse he so understood that he charged . "‘r “
salary against the briel iking aecount ) ) <o
6th. The pay sheets prepared by the plaintiff from Apr ':‘H
December shew that he. also. charged his salary against
brick making account Ll
(L On Decer r 1st, the plaintiff left for British Co
hia and has not since assumed to exercise any control or
any part in the business
Sth. When upon leaving, the plaintiff elaimed from t
fendant 000 in settlement as aforesaid, his mind was
so under the employment agreement on his own shewing )
savs this in evidence: ““T just guessed at the £7,000 \
wonldn 't diseuss it I saic ore leaving the offie i
would have it settled on a partnership basis if he didn’t of
it otherwise I worked out the $7.000 according to |
made and sales made and the wood used J §11
Now, with reference to the wood which I have refer: e
I think that in this respect the terms of the winding-up proces
be considered together with the agreement of employme ""’: !
that is to say, that under the latter, the plaintiff would h aring
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tin contingent interest in the halance of the wood remaining
sed on December 1st. That interest would perhaps be larger
the base price of manufacturing is to he construed as in the
dntift’s dreaft and less it construed according to the defend-
t's. Lam not ealled upon to define the employment agreement
| surely will not hold that the base price referred to in the
\pril conversation is to be made up in the light of the defend-
s dreaft. 1 leave this an open question,
It is sufficient for the determination of this issue that 1 should

find as follows: The parties were resolved when they met in

\pril to leave the partnership articles to their operation, that
<. that the partnership should dissolve by the effluxion of time,
I they agreed to consider the three years as then lapsed as

were for all practical purposes, for the reasons already
|

stuted. They agreed that the winding-up should be effected hy

defendant taking over the assets and assuming all the liahil-
es, exeept that with respeet to the wood on hand it should he
subjeet to and considered in the terms of employment
terms of employment were that the plaintift should be
he defendant’s yard manager on a monthly salary with
irther remuneration depending mainly on the base cost of (he
and according to results the plaintiftt might have, or not
ve. aninterest in the wood remaining, 1 cannot hold that
t the base priee would be made up of, was specifically de-
I simply hold that it was made in those words one of
rms of the employment agreement, that those terms seem-
i them definite enough to aet upon, and that the parties
dered that the partnership was there and then wound up
¢ employment begun which is further evideneed by the
tif’s conduet from that day to December 1st following
acetion will be dismissed with costs.

Action dismissed

ALLIN v. FERGUSON et al.
an Supreme Court, Lamont, J., in Chambers, May 4, 1912

tors (8 11 B—28) —AUTHORITY OF SOLICITOR TO ACT FOR BOTH
PARTIES—ABSENCE OF ADVFRS . INTERESTS
\ solicitor who acted for the plaintift in a mortgage foreclosure
weding, may aet for a defendant therein, whee it appears that
interests of the two parties are not adver or that the interest
plaintifl in the subject-matter of the litigation has ceased.

oks  (§11 B—28 SUBSEQUENT  MORTGAGEE—SOLICITOR ON R}
CORD OF FIRST MORTGAGER ADVERSE INTEREST
motion on behalf of a subsequent mort
the proceeds of the s

* to obtain payment
red property under a
T omortgage, will be denied where the motion was made by the
tor of record of the plaintiff in the foreclosure proceedin with
ippearing that the rights of the two me 1gees were not ad
r that the plaintifl's interest in the litigation had ceased,

of the encum!
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. SASK. 3. MortioNs AND ornres  § 1—4 AFFIDAVIT FILED SUBSEQUENT TO Si costs, W
3
- VICE OF NOTICE OF MOTION
{ <0 ed to ent
An.affidavit which was not filed until after the serviee \ bav f I
1912 f motion which stated 1 alidavit ! w Tor t
ould be read in its without r for th
ALLIN hearing of the motion inswer th t
B ' ice which specifi flidavit as one already file
i FERGUSON . I of
1. Morions AND ORDERS (§ 1—3 SERVICE OF NOTICE OF MOTION BY I 1 o1 opl
ING UP IN LOCAL REGISTRAR'S OFFICH r of the ]
A notice v motion, on behalf o uent mortgagee mdersto
tain paym out of the proceeds o | pr ;
which had been paid into Court, eann mortga g lor
aind the t defendants by filing a y ' A
the office of the Local Registrar solicitor
5 Corrrs (§1 A—2 TeRISDICTION OF LocAL MASTER—RIGHT T0 SEAS ent, to d
RECORDS ¥ MATERIAL NECESSARY TO SUPPORT MOTION T
Where, on a motion by a subsequent mortgagee to obtain payn
from the proceeds of sale of mortga premises which had been | sn even
into Court, there was no abstract title shewing it the appl roatis
was prior in title to the other defendants, the motion was prope ot e 41
denied, since the Loeal Master was not obliged to searc ok
o office of the registrar for material necessary to support the
m ! act
6. Orricers (§11C—S9 CUSTODY OF OFFICIAL DOCUMENTS tion in
A loeal registrar cannot permit official documents to be taken f I
his office except under an ord f the Court .
; . rial b
Statement Tiis is an appeal from the deeision of the Local Master ha

the judicial distriet of Cannington refusing an order for p
ment out of Court to the Moose Mountain Lumber Company

moneys alleged to be in Court by virtue of an order nisi m tor w
in a sale proceeding under a mortgage in this action ) preve
The appeal was dismissed Lo
P. H. Gordon, for appellant, . ".]

F. W, Turnbull, for respondent

Lamont, J, Lasont, J.:—The Moose Mountain Lumber Company w 1 mel
it is said, subsequent mortgagees, In the action T A. Are
was the solicitor on the record for the plaintiff the mortega IS No
The order also directed a sale of the mortgaged lands and a s applie
ment into Court of the proeeeds of the sale after the plaintil'’s
claim was satisfied. On April 11th, 1912, a notice of motion tcer
addressed to anyone (R. 614) was drawn up and signed by 11 A I in this

Archer as solicitor for the Moose Mountain Lumber Comp:
At the bottom of the notice of motion was the following
Take notice that in support of the above motion will be rea

affidavit of J. A. Thompson and exhibits thereto and the aflida
Peter McLaren filed

The notice of motion stated that the Local Master in Cham 1 out
would be moved on Tuesday, the 16th day of April, 1912, fo > PN
order for payment out of Court to the applicants the M s he n¢
Mountain Lumber Company of sufficient of the money in ( L other ¢
to the eredit of this cause to satisfy its elaim under its morty fhee ol
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costs,  When the matter eame hefore the Loeal Master he
refused to entertain the application beeause in his opinion the
solicitor for the plaintiff conld not in the same action be the
solicitor for the defendant. 1'rom this order the applicants ap-
pealed

I am of opinion that under the eireumstances of this case the
puling of the Local Master was right. I, however, do not wish
to be understood as holding that under all cirenmstances a solici-
tor acting for a plaintiff in a foreclosure matter may not prop-

act for a defendant.  The general rule is that it is the duty
‘itor, growing out of the relation between himself and
s client, to devote all his skill and diligence to the interest of
lient.  He eannot aet, therefore, for an adverse party in the
same snit even though his motives are honest: 4 Cye, 920, If,
ever, it is made to appear that the interest of a partienlar de-
ndant and the interest of the plaintiff are not adverse, or if the
nterest of the plaintiff in the subject-matter of the litigation has
ised, the aet of the plaintiff’s solicitor in making a subsequent
plication in the same action for a defendant may not be in
nsistent with the duty he owes to the plaintiff. In this case,

the solic

L
material before the Loeal Master had shewn that the plain-
T's elaim had been satisfied and he had no ferther interest in
litigation, I am of opinion that the fact alone that the solicitor
ippeared on behalf of the applieant for payment out was

¢ solicitor who had aeted for the plintift would not he snf-
ient to prevent his making the appleation, But the material
¢ the Loeal Master did not shew anything of the kind. Ae-
ling to the notice of motion, the material to be read on the
ition was “the affidavit of J. A, Thompson and exhibits thereto
the affidavit of Peter MeLarven filed.”” The affidavit of
spson merely verifies a wortgage made hy the defendant,

retison, and  the amount due  the applicants  thereunder

vas no affidavit of Peter MeLaren which had any bearing

is application filed at the time the notice of motion was

vl There was an affidavit of his, filed subsequently, to the

that eertain monies had heen paid into Court by the

ntiff in this action. This affidavit not being filed at the time

notice of motion was served, cannot be the affidavit referred

n that notice and therefore cannot be read. There was, there-

no material hefore the Loeal Master shewing that a sale

wen held under the order wisi, or that the plaintifi’s elaim

I heen satisfied, or even that there was any money in Court

to be paid out. In addition to these fatal omissions, the appli-
m is open to other objections equally fatal :

11 The notice of motion was served upon the mortgagor
L all other defendants with three exceptions by filing a copy
the office of the Local Registrar. Just how this would bring

SASK.
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to the mortgagor a knowledge of the fact that the applicant
were proving a elaim against him under their mortgage and a)
plying for payment thereof it is diffienlt to see.  Yet it is cle
that the mortgagor was entitled to be present on such an appl
cation and, if he desired, question the validity of the applicants
mortgage or the amount due them thereunder. The facet th
these defendants did not appear in answer to the plaintiff’s wr

of summons does not give any subsequent ineumbrancer on

application for payment out a right to serve a notice o

otherwise than in the regular manner

(2) There was no abstract of title shewing that the app
eants were prior in title to the other defendants. It was argu
that there was in the files of the Local Registrar at Areol
this matter an abstract of title shewing the priority o e

ous defendants, and that the file had been praceiped from
office of the Local Registrar at Arcola and was now hefore
A bundle of papers purporting to be the file in this case is
but there is no evidence that these papers were hefore
Master when the application appealed from was

The Loeal Master is under no ohligation to to the

Local Registrar and there search among the files of tl

order to ascertain if there is any material which
the notice of motion, and further, T know of no rule which a
l

a Local Registrar to hand out the official documents in his

to any solicitor who may ask for them unless he produces
order of the Court therefor. These papers, not being hefor
Local Master, so far as the material shews, eannot he looke
by me on this appeal

The appeal will, therefore, be dismissed with costs

Lppeal disn

Annotation—Solicitors (§ 11 B—28 ) —Acting for two clients with adve

interests

As it is the d fa itor i nana i 1
use reasonabl ! 1 1 1 |
ere ind  to act i . n fa \
regardless of his motive for a person at tl
wer A t fl 1 Ex parte Philip
Fraser v. Halifaz and Cape B R 18 NS 6 Can. L1
Boult v. D Da h Road ( 1« Cha Grant )
Cha Nta ( N 15 PR 0 71 I v, P !

( 13, 69 L., Ch, 164, 82 LT, 84

\s is the du f an attorm growing 1 f rela "

I ient, to devote all ) kill and diligen
of he cannot act for the adverse party in the same su
th motives are honest: 4 Cye, 920

An attorney may not represent adverse interests

harge of inconsistent or conflicting duties; after having been re

5 DLR.|
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Annotation (continucd) — Solicitors (§ 11 B—28 ) —Acting for two clients
with adverse interests.

one party he cannot, without a plain violation of his profe o
attempt to represent any party or interests which are oppos to
of his client, or receive any compensation from either party: 3 Am

| Eng. Encye. Law, 205

But in non-litigious matters there can be no objection to the same

ior
orrower do not necessarily clash, and where they do not the same solicitor

wing employed by all parties.  Thus, the interests of lender and

properly act for both: per Tindal, Ca., in Doe d. Peter v. Watkins,
3 Bing. N.C, 4 at p. 4245 3 Hodges 1 Scott 1 6 LJ.CP. 107, 1
Jur. 42, 43 R.R, 701

A solicitor in such cases must,

v, act bond fide towards both

Thus, where one of two men, h the clients of the same soliei

gives the solicitor written authority to sell certain real estate and
solicitor enters into a contract with his other client to sell the same to

im, there a necessity for good faith and o)

nness of

ling on the

t of the solicitor, and if he fails in this regard as to the vendor the

cifie performance of the contract

8 Court will refuse the purchaser
1 ! v, Briant, 6 Deli, M, & G, 623, 5 W.R. 108
! CAIN v. PEARCE CO.

Outario Divisional Court, Faleonbridge, J.K.B., Britton, and Riddell, JJ
Vay 23, 1912

§
3 APPEAL (§ VIIL3—495) —REVIEW OF FINDINGS AS TO AMOUNT OF DAM
B AGES,
" An assessment of damages by a trial Judge for the flooding of lands
3 not be disturbed on appeal, notwith<standing the appellate Court
M | ght, on the evidence, have reached a different conclusion
"
Costs (§11=28)—Theu CoURT SCALE—DAMAGES WITHIN INFERIOR JUR

4 ISDICTION,

% In an action for damages for flooding lands where the ownership of

the land is not admitted, the Court properly ordered that costs be paid
1 High Court seale, although the amount of damages recovered

t have been within the jurisdiction of an inferior Court

i Cain v. Pearee Co., 2 O.W.N, 14§
tirath v, Pearce Co., 2 OW.N. 144

. 1408, aftirmed on appeals M
19 OONR, 904, alirmed o

W oap

\rreears by the defendants from the judgments of Teetzel,
8 ). in these five actions: 7. Cain v, Pearce Co.; M. Cain ot al. v,

E Pearce Co.; Bonter v. Pearce Co.; McGrath v. Pearce Co.; Me-
)

) [illan v. Pearce Co.
- he Judgments appealed from (exeept in MeMillan v. Pearce
Coare reported in 2 OW.N, 1496, 1498,
e appeals were dismissed.
1 E. F. B. Johuston, K.C., and E. G. Porter, K.C., for the
| (elendants,
¥ H. E. Rose, K.C,, for the plaintiffs,
]
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RivorLy, J These are all actions for damages for overflo
The four first-named were tried before Mr. Justi

ing lands
March, 1910; that learned Judge gay

Teetzel at Belleville in

written reasons for his judgment (Can v arce (
1 O.W.N., 1133): and formal judgments were taken o
accordingly, declaring 2 that the defendants h
wrongfully eaused the waters of Crow river, ete,
overflow the lands of the plaintifls; 3) ‘“‘that the

fendants, through themselves and their predecessors in tit

have, by continuous user during the twenty years immediate
prior to the commeneement of this action, acquired an easem

by prescription to pen back and flow the waters of Crow riy

ete., over and upon the said lands of the plaintiff's to the ex

and for the period during each year exercised and enjoyed

them with the old dam in the main c¢hannel and other d

then used by them in the three eastern channels, in the condit

they were in during the five years immediately preceding

building of the new dam in 1893, but this Court is unable to
|

upon the plaintiffs’ land to which

fine either the limits
I each year t

acerued or the length of time

right to flow has
such flooding could be maintained 1) that the waters do

they did before the improved dan

flow away so quickly as
that the plaintiffs are entitled to dam

from six years before the tests of the writ, “*but in ascertai

no allowance shall be

the defendants )

such damage made for any da

flooding the plaintifis’ land occasioned by the defendants
rs in exercising the right of driving logs down Crow lal
r RS.0. 1897 ch. 142, see. 1 6) that

(‘row river unds
1) reserving the question

defendants pay said damages;
rtained by Mr. Justice Te

amount of damages to be asce
S) reserving leave to appl

or a Referee to he appointed

an injunction; (9) further directions and costs reserved
after damages ascertained

An appeal was taken to this Divisional Court [Cainv. ]
(o, 2 O.W.N, 887, 18 O.W.R. 595], and we directed the
ed
+ struck out of the judgment
this Court is unable,”’

Grath ease to be opened up and re

In the other three cases v
third clause, all the words, ‘‘but
to the end of the clause. In the written reasons for judgm
was said (2 O.W.N. at p. 888 The Referee will determin
extent of the easement, upon the evidence already given
such further evidence, if any, as any party may adduce
the reference.’”” But neither party saw fit to have this dir
inserted in the formal judgment.

In the MeGrath case, we directed the costs of the first
of the appeal, and of the new trial, to be in the discreti
the Judge or Referee before whom such new trial should b
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The four cases came on again before Mr., Justice Teetzel,
nd also the fifth ease, MeMillan v. Pearce Co. In the MeMillan
case the learned Judge found a cause of action proven; and,
having assessed the damages at $80, he directed judgment to be
entered for the plaintiff for $80 and High Court costs. In the
Wotivath case [ McGrath v, Pearce Co., 2 O.W.N. 1496, 19 O.W.
. 904], he found damages ($110) in respect of lot
s and direeted  judgment to be entered for %110 and
High Court ecosts, including the costs of the appeal, less the
sum by which the eosts had been inereased by reason of the elaim
for lots 9 and 10. The learned Judge found damages to the
imount of $150 in respect of part of lot 9 and $225 in respect
of lot 10 and the rest of lot 9; but does not consider that the
plaintiff is entitled to these sums,

In the three first-named cases, an assessment of damages was
md the Judge found \kn.nn $250, and $65—and directed
udgment for these sums, with lu\?\ on the High Court scale,

The defendants now appeal. A difficulty arose at the out-
set of the argument as to the propriety of the appeal being
bronght before a Divisional Court, and it was agreed by all
parties that the findings, ete.,, of Mr. Justice Teetzel should be
considered findings, ete., made by him after a trial; that the
watters might be heard by the Divisional Court; and the proper
Judgment entered up as a Divisional Court judgment.

[ have read with eare and considered all the material before
my learned brother, and can find nothing of which the defend

ants can complain,

Much of the argument before us consisted of a complaint
it the trial Judge did not define the easement of the defend-
ints,  But this is not asked for in the pleadings; it was not
sked in the argument, voluminous as it was, addressed to the
trial Jud when we made a direetion in the Divisional Court,
“the R e will determine the extent of the easement,”” neither
party had it inserted in the judgment; it is not asked in the
notice of the present motion; and we were not asked either to
llow an amendment of the pleadings or to make a declaration
thout an amendment.

I think the defendants were well advised in not having the
Divisional Court direction made part of the formal judgment

had they done so, no doubt the trial would have taken a differ-
ent course not at all to their advantage.

From my examination of the evidence, 1 think that, taking
the casement at the very highest that the evidence would at all
justify, the learned Judge has been far from generous in his
vstimate of damages, particularly as, under Con. Rule 552,

v are assessed to the date of the assessment.

Ihe right to damages at all in the McGrath and McMillan
cases is, in my view, clear.
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As to costs: in the first place, leave to appeal has not beer
given, and my learned brother informs me that he would no
give it. But, in any case, the ownership of the land is not ad
mitted, and judgment is properly ordered with costs on the Hig
Court scale.

Pursuant to the arrangement, the judgments will be entere
up as Divisional Court judgments—and the appeals will be d
missed with costs on the High Court scale

Brirrox, J The learned trial Judge found: (1) that ther
‘fendants to the plaintif

was a liability on the part of the de
('ain, Cain ¢t al, and Bonter, for flooding their lands—a gener
MeGrath'

lots 9 and 10 there was no damage, but there was some dama

reference was directed as to these; (2) that as to

as to lot 8 and so a reference would be direeted in the MeGrat

case as to lot 8 3) subjeet to the learned Judge’s special fin
ings— ‘“‘the damages to be ascertained upon the reference w
be confined to the damages oceasioned by flooding in excess

endants were entitled by preseript

the extent to which the
when their new dam was construeted.”’

From this judgment defendants in the four cases appea
to a Divisional Court

The Divisional Court judgment was given on t 14

March, 1911: Cain v. Pearce Co,, 2 O.W.N, 887, 18 OOW.R. 5

That judgment re-opened the MeGrath case, so MeGrat

placed in the same position as the plaintifi's in other
actions
The judgment of the trial Judge was varied by dir

that the referce should determine the extent of the eas

acquired by th ndants, upon the evi ce already giv
and such further evidenee, if any, as an wrty add
upon the reference

The learned trinl Judge undertook the reference, In ot!

o objection was taken to

words he continued the trial,
in faet, it was the wish of all parties, and with the consent
all that the learned Judge should see the defendant’s dan
plaintift's lands and the streams of water which it is all
occasioned the damage

The MeMillan ease was not tried with the others at B
ville. The record was entered for May sittings in Mar

and at that sittings jury notice was struck out but
postponed to autumn non-jury sittings, 1910, at Belleville
stood until spring sittings, 1911, and then adjourned until
July, 1911, to be tried with the others, or to be dealt with u
the reference. On the 4th August, 1911, judgment was
for %80 On the Hth August, 1911, judgment was given in

other cases, for damages as follows

> D.LR.
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MeGrath, $100; T, Cain, $250; M, Cain ot al., $600; Bonter,
I'he judgment in the MceGrath case is reported MeGrath v,
Pearce, 2 O.W.N, 1496, 19 O.W.R. 904, and the other cases fol-
From these judgments appeal is now taken by the defendants,
[he reference was really a trial of the MeMillan elaim, but from
what took place with his consent and consent of the defendants
his case may be eonsidered with the others. The reference was a
new trial as to MeGrath.  The position then is this: Liability
of the defendants has been found by the trial Judge, and this
ability has been affirmed by a Divisional Court.  The only
question is as to amount to each plaintiff, if any amount can be
seertained.
All the legal defences as to liability have been swept away
exeept so far as applicable in determining the amount for
hieh defendants are liable.

The MeGrath case was opened so that if the evidence would
rrant it plaintift’ could recover for damage to lots 9 and 10,
The learned trial Judge has adhered to his former finding,
disallowing anything for 9 and 10 and assessing the damages for
s at $110,  He assessed contingently the damag

s for 9
wl 10, but there is no case made for recovery as to the latter
mount. In assessing damages for any of the plaintifi's the

rued Judge had a most difficult task, and espeeially diffienlt
reason of the restrietions and limitations laid down by him
self in his trial judgment—an casement was found —as to flood-
ne parts of lands in question.  Damages were limited to eertain
ars, and damages were further limited to those which were
casioned by the improved condition of defendants’ dam by
ch water was permitted to flood lands to a greater extent
ul to retain longer upon the land then before the improved

on of the dam, ete, ete. To me the evidence as to the
nages s vague, indefinite, uneertain and unsatisfactory.
¢ is no possibility upon the evidenee as presented by the
nographer to the Court to determine with any reasonable
tuinty the amount of damag
ned
think
Is

sustained from the canses men-
Defendants are wrong in thinking, as apparently they
that stopping leaks in a dam will not affeet higher
after the water has risen above the top: but they*are
right in their argument and the evidenee is very strong
support of the argument that the defendants ought not to
eld liable, if after the dam was tightened, after all leaks
pped, there were opening in the dam made by removal of
logs, more than sufficiently to make up for the tightening.
Fhe sum of the matter is this: there was evidenee of damage.
lcarned Judge has aceepted this as sufficient to enable him
Fincach ease a specific sum, The learned Judge saw the
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dam, saw the lands in reference to which the alleged damage w
T Priol

saw and heard the witnesses. T
irded evidenee that seems to
and

said to have been done, He
learned Judge apparently disreg
defendants’

A\ provisi
Her exam)

strong in favour of contention, vice vor

That was his right. To disturb the finding, it is not enough tl 1
upon the evidence I would have reached a different conelusio ery to d
Could the trial Judge, upon the evidence, making such selectio ;1 1pos
as he was entitled to make by reason of the qualification, t
appearance, and the demeanour of the witnesses, reasona \PPEALS ’
have come to the conclusion now attacked? The findings of ibers ref
Judge are entitled to at least as much weight as those ol different )
jury, and so I reluetantly, upon my view of the evidence, a cting part
that the motions must he dismissed and with costs as mention W. R, Smy
by my brother Riddel G. M. Clm
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Preamse (8§ 10—05) —PARTICULARS—\WHEN THEY SHOULD BE ORDERED
PRIOE TO EXAMINATION FOR DISCOVERY,

A provision in an order for particulars that they ma: be given
fter examination for discovery is not proper where the facts must be
within the knowledge of the party from whom the particulars are
sought.  That party may, in a proper cose, obtain leave after dis
overy to deliver further partienlars, but the case ought to be pre
ented upon the pleadings and ancillary particulars before discovery
<« had
Arpeats by the plaintifis from orders of the Master in
Chambers refusing consolidation of the three aetions (hrought
different plaintiffs against the same defendants) and also
direeting particulars of the statements of claim.
W, k. Smyth, K.("., for the plaintifis,
G. M. Clark, for the defendant company and the defendant
Geddes.

MiopLeTON, J. :—First, with regard to consolidation or other
relief of that nature. BEach individual plaintiff alleges that he
has been defrauded into subseribing for stock by statements
made to him by or on behalf of the defendants. These state-
ments are not covered by any common prospectus, but consist
of oral statements made in interviews,

While these statements in each case are similar, each indi
vidual case will have to stand or fall upon its own evidence,
as it is not admitted that the statements were made upon any
of the occasions giving rise to the litigation. It may be that a
good deal of evidence will be common to the three actions; and,
if the plaintiffs’ solicitor chooses to enter the actions for trial
together—as undoubtedly he should— the trial Judge will be
amply able to avoid any unnecessary repetition of evidence, See
Williams v. Township of Ralcigh, 14 P.R. 50, and Ryan v,
Cameron, 16 PR, 235.

The real complaint of the plaintiffs is, that they think it
will be necessary to have separate examinations for discovery in
each of the three cases. So far as the examination is for the
purpose of discovery, they eould probably find out everything
concerning the truth or falsity of the statements made or said
10 have been made, upon one examination; and, so far as they
ire to ascertain the facts relating to the different conversa-
15 giving rise to the action, there is nothing in common. No
doubt, when the examinations take place, there will be no
essity for repeating the common evidence; but, even if con-

enee indieated the propriety of the order sought, 1 am clear

I there is no power to make it.
I'hen as to particulars, I am quite satisfied that the Master is
it The plaintiffs, as 1 have said, allege misrepresentation,
defendants, among other things, plead laches and acquies-
The plaintiffs seek to avoid this by stating in their
that the delay in the bringing of the action was caused by

i
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“further misrepresentation,”” which must mean misrepresent
tions other than those set up as the foundation of the origin:
claim

Upon partieulars being demanded, an answer was serve
which is entirely unsatisfactory, as it states that the particula
“are sufficiently set out in the said reply and joinder in t
statement of elaim and in the partieulars furnished’’—i.e., pa
and tl

ticulars of the allegations in the statement of elaim
plaintiffs before examination are not able to furnish any furth
or better particulars than those indicated.”

If the reply is founded upon faet, and is not a work of tl
imagination only, the plaintifi's must know what statements w
made to them which indueed them to delay bringing the actio
and they ought to give this information before calling up
their opponents to answer,

Complaint was made as to the way in which costs were dea
with by the Master, | am not sure that | would have made t!
same order; but 1 certainly cannot interfere with the Master
diseretion

Upon the argument, T was asked to direet that the plaint
might give further particulars after examination In so

fendant’s knowledge, sucel

cases, where the faets are in the

provision would bhe entirely proper: but 1 do not think that
provision would be proper where the facts must be within t
knowledge If at a later stage the pla

tiffs desire to give further particulars, and can make a proj

of the party pleading

case, they will secure relief, upon proper terms; but the ¢
to be presented ought to be developed upon the pleadings

is had And it ought
be borne in mind that discovery is in aid of the case as plead

ancillary particulars before discovery

and that the examining party has no right to interrogate for t

purpose of finding out something of which he knows notl

now, and which may enable him to present a case that he

no knowledge of and which he has not set up in his pleadir

See Hennessey v, Wright (No. 20, 24 QB.D, 4450» Yorks
Gilhert, [1895] 2 Q.B, 148

dismissed, with costs to

Both appeals are, therefore

defendants in any event of the cause

Appeals both dismisse
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SMITH v. YUKON GOLD COMPANY.
7 orial Court of the Yukon Terrvitory, Macaulay, J. July 22, 1912,

WGAENT (S 1T B—T0) —CONCLUSIVENESS  OF JUDGMENT  DISMISSING
ACTION FOR NON-COMPLIANCE WITH ORDER FOR COSTS—EFFECT OF
PAYMENT AFTER JUDGMENT,

Where an action has been dismissed for noncomplianee with an

rder for the payment of certain costs by the plaintiff, the Court has

ver to restore the action to the list for trial upon the plaintifl’s

stieh costs,

Sevipt Phonography Co,, Ltd, v, Gregg, 59 La, Ch, 406 Whistler v,
Haneock, LR, 3 QB.D. 83: King v. Davenport, LR, 4 QBD. 402;
Farden et al. v, Richter, L. 23 Q... 124, referred to.)

A~ application by special leave on behalf of the plaintiff on

the 15th of July instant, for an order restoring this action to

trial list and fixing a day for the trial of the same, and

hat for such purpose the order dismissing this action with costs

de on the 16th day of July for non-payment of the costs of

the day of the 14th of May last, be rescinded and discharged

upon payment by the plaintift of the said eosts of the day and

such other costs as he may be direeted to pay, the same to be

paid forthwith, or for such other order as to the Court may
seem meet

The writ of summons in this action was issued and the state-

nent of elaim filed on the 16th day of June, 1911, and an

ended statement of elaim filed on the 30th day of June, 1911,

e statement of defence was filed on the 6th day of December,

I

1911, and notice of trial of this action was given by Mr, J. P

Swith, the defendants” solicitor, on the Sred day of May, 1912, for

14th day of May following., The action coming on for trial on

14th day of May last, an application was made to the Court

Mre. 0 W, €, Tabor, counsel on behalf of the plaintiff, for

postponement of the trial and for leave to the plaintiff to

end his statement of elaim, when it was ordered, among other

ngs, that the trial of this action be postponed until Tuesday

16th day of July, 1912, with leave to the plaintiff to make

s amendment to his pleading as he might be advised, with a

further order that the costs of and incidental to the application

to the postponement of the trial were to be paid by the

untift to the defendant before the 16th day of July, 1912,
rwise the plaintift’s action to be dismissed with costs,

e aetion having come on for trial before Macaulay, J.,

16th day of July, 1912, and the plaintiff admitting that

costs ordered to be paid by the order of the 14th of May

I not been paid as provided in said order, and that he was

now in a position to pay said costs, it was ordered that the

he dismissed with eosts. On the same day the plaintiff,

nch his counsel, Mr, Macdonald, obtained special leave from

Judge for this motion to be heard on the 15th day of

July 22

Statement
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July, counsel stating, on the application for leave, that in tl

meantime plaintifft had sueceeded in obtaining the money

pay the costs as provided in the order of the 14th of May, an

asking that upon such payment the action be

trial list

Clarles Macdonald, for plaintiff

P. T. Congdon, K.C.,

MacavrLay, J

and J. P. S

On examining 1t

restored to tl

mith, for defendant

he authorities I am unal

to find anything to warrant me in granting the application «

the plaintiff.  On

the other hand,

numerous authorities we

presented by counsel for the defendants in support of the

contention that the aection having been dismissed for

non-¢o

pliance with the provisions of the order of May 14th, was at

end

and there was no jurisdiction to make an order subs

quently restoring it to the list, and in support of such contentic

the following authorities were cited

Limited v, Gregy,
Q.B.D, 83; King v
v. Richter, LLR. 2

W L. Che 406
Davenport, LLR
} Q.B.D. 124

SNeript Phonography (
Whistler v. Hancock, LR
 Q.B.D. 402; Farden et

I am, therefore, of opinion, after reviewing the above au

orities, that the plaintiff’s action became dead on the 16th d
of July by reason of his default, and that 1 have no power

authority to now restore it to the trial list

The application will, therefore,

NATIONAL TRUST COMPANY,

Limit

be dismissed with costs

Application dismisscd

ed (defendants, appellants

LOUIS E. WHICHER (plaintiff, respondent

Judicial Committee of the Privy Coun
Macnaohten, Lord Athinson and Lore
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\reEAL by special leave from a judgment of the Court of IMP.
\ppeal for Ontario, 22 O.L.R. 460, reversing by a majority a

% oH

ndement of Riddell, J., 19 O.L.R. 605, 1912

the appellants were trustees under a mortgage deed exeented -
June 1, 1905, by the Dominion Copper Company, Limited, for  NAT1ONAL

Tuursr Co.
hondholders, ineluding the respondent, who sued to recover

200, being the price at which he had offered to the appellants  Winenex
nds of the par value of $10,000, founding his claim on their ¥
wh of trust or bhreach of contraet

['he appellants on May 2

Statement

H07, veccived from the Dominion
pper Company 170,000, to be applied in the redemption of
nds as provided by art. 2 of the mortgage deed set out in their
rdships” judgment.  The question raised was whether under

ireumstances, which were not in dispute, the appellants were
titled to rejeet the respondent s offer and instead of

ceepting

2 it to redeem bonds which were offered to them by her bond
y holders at a higher price. It appeared that copper fell heavily
} price and the company went into lguidation

3 Riddell, .1, found that the appellants had acted honestly and
i sonably and were protected from lability by the Trustee Aet,

12 Viet. eh. 15, see. 1 (Ontario He also considered that the
el should be construcd in reference to the objeet in view, which
s that the appellants should **redecm as many bonds as pos
it the cheapest rate” and reduee as much as possible the
led indebtedness of the company.

Moss CLLO., in appeal thonght that the appellants were trus
for individual teuderers of bonds, and that although they
ted i good faith they had not complied with the plain diree
f the deed and were not protected by the Trustee Act,

L. Garrow and Meredith, LI AL, dissented and held that
trust was for the whole body of hondholders and not for
the individual tenderer.  There were offers above and helow the
s, so that his offer was not at the lowest priee. **The

AR Lty i b Ao 3

v stoprice must have meant such offers as would redeem the
bonds for the sum available, "
. e appeal was allowed and the judgment of Riddell, J., re-
i st {
roJustice Riddell’s judgment was as follows
ke, J.:—No charge of eollusion, fraud, or other wilful g 1.
: priety is made against the defendants, nor could any such

de: but it is eontended that they have misinterpreted
leed of trust, and are liable as for a breach of their trust.
doenment, dated the 1st June, 1905, is made between the
on Copper Co, Limited, as mortgagors, and the defen-
5 trustees: it recites a resolution to borrow $1,000,.
I Tor that purpose to issue first mortgage 6 per cent.

LLR
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egate amount of bonds outstanding on the first day of April, 1904,

Agor company on the first day of

the surplus profits of the mortg

ne, 1907, shall exceed ten per eent. of the aggregate amount of bonds

itstanding on the first day of April, 19 then and in that event

¢ mortgagor company will pay to the trus

e on said first day of

Tune, 1907, an amount equal not only to ten per cent. of the aggre
|

te amount of bonds outstanding on the first day of April, 1907, but

uch an amount as shall be equal to the ditference between the
imount of the payment made by it to the trustee on the first day of

Ju 1906, and an amount equal to ten per cent, of the aggregate

amount of bonds outstanding on the first day of April, 1006,

Ihe trustee shall be under no duties or vesponsibilitios as to the

tyment over of sueh surplus profits hy the mortgagor company, and

e trustee may rely entirely upon the certifieate or certifieates of

licer of the mortgagor company as to such surplus profits

r company will, on the first day of June, 1908, and

lay of June in every suceeeding year up to and including

rst day of June, 1914, pay to the trustee an amount equal to
en per cent, of the aggregate amount of bonds outstanding on the

rst day of April immediately preceding the fiest day of June on

h the particular payment is e made Nothing hervin con

tained, however, shall be constr

I to prevent the mortgagor com

iy from paying nor the trustee from receiving the payment herein
vided for before the nrst day of June in any year

Fhe moneys so paid to the trustee shall be applied to the retirement

of the company issued hereunder and seeured hereby and for

s follows

it purpose only, to be obtain
1) During the period extending from the first day of June, 1904,

the first day of June, 1914, both inclusive, the trustee shall annu

! ally, or oftener, such times as it shall deem advisable in the exer
¢ « of an absolute diseretion, by a notice published once a week for
) \ msecutive weeks in a newspaper in general ecirenlation in the
i ty of New York, and in a newspaper in general circulation in the
of Toronto, eall for offerings of the bonds issued under and sec
"' e hereby, to be made within some period preseribed in said notiee
a i from the bonds offered to it shall purchase those bonds which are
i Tered to it at the lowe price, not, however, exceeding the par value
5 f said bonds and the then acerued interest for each such bond
4 \s the subssee. 2, which immediately follows, may require
R 10 he considered, T add it here together with the conclusion of
B s 12
:
‘ If, during the preseribed period, sufficient bonds are not offered
wist said fund at less than par, then and in that event said
ee shall, by a notice published once a week for two successive
eeks in a newspaper of general circulation published in the city of
York, and in a newspaper of general circulation in the eity of
) give notice that certain bonds, specifying the same by their
wrs to be drawn by lot as below mentioned, are called for the
e of investing therein the moneys paid to the trustee by the
) tgagor company. If any outstanding bonds are registered, then
il f such notice shall also be sent to the post oftice address of the

IMP,
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5 DLR.] Namonan Trese v, Wiicnes,

mever was $190.700 at $170,000, i.e., at a rate of about 87. Ex-
lusive of these bonds it will be seen that there were $167,600
offered at $139,785.70, If all the offered bonds (exeluding Un-
t ver's) were taken up, the result would be that $170,000—
5.70=430,214.30—would remain unused in the hands of
the defendants.  Mr., White, the manager of the defendants,
thought it the duty of the defendants to expend all, or as nearly
is possible all, of the $170,000 in redeeming bonds, and accord-
dy telegraphed Untermeyer asking if he would aceept the
fisure named for part of his bonds: Untermeyer answered that
he was anxious to do the best possible for the company, and
would entertain proposal for selling balance if the defendants
had offers for small amounts on better terms.  The defendants
answered (27th May) that they had tenders for $142,000 honds
for #115,742.70, and asked if Untermeyer would sell $62,400
honds for balanee of sinking fund. Untermeyer suggested that
the defendants should take £30,000 to $60,000 lowest tenders,
ined he would furnish sufficient at the figure named to redeem
£200.000 for $170,000, This was not satisfactory to the defen-
fants.  Mr. White was then under the impression that the
uount of honds eould be made up by drawing at par under
provisions of 12 (2); and he coneluded that it would be
tter financially to buy all but Untermeyer’s at the rate at
vhich they were offered by the various offerers and pay for the
remainder at par, than to accept Untermeyer’s proposal. He
cordingly telegraphed Untermeyer that unless he were willing

1 sell #62.400 bonds at the rate mentioned in his letter, the de-
fendants must rejeet Untermeyer’s tender.  White, however,
ifter careful study of the terms of see. 12 (2), came to the con-

ision that the defendants had no sueh power of drawing, and
wdingly telegraphed Untermeyer that the defendants thought

they ought to aceept his original tender. Being anxious to re-
m all that were offered under 80, iz, $39400, the de
lants telegraphed asking if Untermeyer was willing for the
lants to accept 39400 from other tenderers at about 79

to purchase the remainder from Untermeyer to exhaust the
nking fund. This was acceded to.  The plaintiff’s tender was
ned by letter of the 28th May : Untermeyer furnished $160,
bonds for £139,062.25. The bonds redecmed were $200,000,

¢ fund was exhausted.

\ slump took place in copper, and the mining company lost
and is now in liquidation

The plaintiff’s claim in contract is put forward thus: The

nts are trustees under all the terms of the trust deed

hese is that they ““from the bhonds offe

: shall
se those bonds which are offered | at the lowest
" the advertisement and eirenlar referred to the trust
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5 DLR.| Naronan Tresr v, Waicneg,

[he defendants have, in the premises, acted honestly and
sonably, and ought fairly to be excused for the breach of
rust, if there was one: 62 Viet, (2), c¢h. 15, see. 1 (0.) ; Stewart
Snyder (1900), 27 AR, 423 Smith v, Mason (1901), 1 O.L.R.
1y Henning v, Maclean (1901-2), 2 O.L.R. 169, 4 O.L.R. 666;
Ile Village of Markham and Town of Aurora (1902), 3 O.L.R.
w0 Dover v, Denne (1902), 3 O.L.R. 664; King v. Matthews
1903), 5 O.L.R. 228; Elgin Loan and Savings Co. v. Nalional
Trust Co, (1903-5), 7 O.L.R. 1, 10 O.L.R. 41; Chapman v.
Browne, [1902] 1 Ch, 785, especialls at p. 805,
| am also of the opinion, as at present advised, that the other
provisions in the trust deed proteet the defendants, but 1 do not
consider it necessary to pass upon that question.

The action will be dismissed with costs.

The present appeal was taken from the order of the Court of
\ppeal for Ontario, reversing the above judgment, the opinion
{ the Court of Appeal being reported sub nom. Whicher v,
Vational Trust Co., 22 O.L.R. 460,

Sie R, Finlay, K.C., Anglin, K.C., W, Finlay, and Cassel

the appellants, contended that there was no breach of

directions contained in the mortgage deed The appel
ts were trastees for the whole body of bondholders collec-
They were not trustees for any individual tenderer.
hey acted reasonably and in good faith and were protected
1 lability both by the Trustee Aet, see. 1, and by the pro
ons of the trust deed. See National Trustees Co. of Aus
General Finance Co,, [1905] A.C. 373, There was no
ty either in contract or quasi-contract. Reference was
le to Spencer v, Harding (1870), L.R. 5 C.P, 561, and as to
ntract by advertisement to Rooke v. Dawson, [1895] 1 Ch
Carlill v. Carbolic Smoke Ball Co., [1893] 1 Q.B. 256
Messrs, Younger, K.C., and . Lawrence, for the respondent,
tended that art. 2 of the mortgage deed was a provision for
henefit of the bondholders as well as the company, It ere-
trust for individual bondholders who tendered their bonds
redemption,  The trustees had no option but to redeem
honds which were tendered to them at the lowest price, and
oreach of trust to refuse the respondent’s tender in
of those who tendered at a higher price.  The adver
ent and eirenlar sent out by the appellants to the respond-
¢ll as other bondholders, constituted their offer to take
spondent’s bonds when tendered on the terms of the mort-
deed, and the respondent’s tender was an acceptance of
Ter See South Hetton Coal Co. v. Haswell, ¢te,, Coke
Coal Co,, [1898] 1 Ch, 465, The case of Rooke v. Dawson,
1 Ch. 480, did not apply to this case. There was, there-
reach of contract in refusing it as well as breach of
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trust.  Neither the trust deed nor the Trustee Aet protected th th
appellants, who acted in breach of their duty in accepting offer bont
higher than that made by the respondent. 1o it

Counsel for the appellants were not heard in repiy d

At the elose of the arguments their Lordships said the Yl
would report to His Majesty that the appeal should be allows 0
and subsequently, February 21, 1912, the reasons for that repo “
were delivered by "

Lokrp RonssoN :—This action was brought by the responde
as a bondholder in the Dominion Copper Company, a corpor
tion constituted under the laws of British Columbia, against ppe
the appellants, who are a trust company and were trustees for
the hondholders of the Copper Company under a mortgage de int
of June 1, 1905, The respondent claimed that the appellant
had committed a breach of trust, and further, or alternative
had committed a breach of contract in refusing to purchase fr
him eertain of his bonds in the Copper Company which he h it
offered to them for sale in response to an advertisement inviting
tenders of bonds under the terms of the mortgage deed. :

Shortly stated, the respondent contends that the appellar \'at
were bound to expend a eertain fund in purchasing bonds at t! b5 B
lowest price, and that his bonds were offered at a price lower o8
than that accepted from the successful tenderer. The app |
lants, on the other hand, contend that the respondent’s offcr Ao
was for a comparatively small quantity of bonds, and, if sion
cepted, would have put it out of the power of the appellants
purchase the much larger quantity offered by the success
tenderer at a price which admittedly enabled the trustees
expend the whole fund at their disposal so as to procure a lar
number of bonds at a lower average price than they could h
done if they had accepted the offer of the respondent.

It is admitted that the appellants acted in perfeet good f:
and in the exercise of an honest judgment as to what appea
to them to be within their powers and in the interest of
bondholders as a whole.

The mortgage deed provided that a fund for the purchas
retirement of bonds should be constituted by means of a st

lated appropriation year by year from the surplus profits of
Copper Company.

By art. 2, sec. 12, it is directed that **The moneys so |
to the trustee shall be applied to the retirement of bond
the company issned hereunder and seenred hereby, and for
purpose only, to be obtained as follows™ (omitting immat
parts) :—**The trustee shall . annually or oftener
. by a notice published . Lor
cirenlation in the cities of New York and Toronto, eall for «
ings of the bonds issued under and secured hereby, to be 1

a newspaper in ger
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within some period preseribed in the said notice, and from the
bonds offered to it shall purchase those bonds which are offered
to it at the lowest price, not, however, exceeding par value of
suid bonds and the then acerued interest for each such bond.”

The section goes on to preseribe that if sufficient bonds are
not offered to exhaust the said fund at less than par, then and
i that event **The trustee shall by a notiee in manner therein
directed, give notice that certain bonds to be drawn by lot are
called for the purpose of investing therein the moneys paid to
the trustee by the mortgagor company.”

On May 2, 1907, the mortgagor company handed to the
appellants the sum of $170,000 to be applied in the redemption
of bonds according to the terms of the mortgage, and the appel-
lants thereupon published the following advertisement :

“The Dominion Copper Company, Limited.
““First Mortgage 6 per cent. Gold Bonds,

“The Dominion Copper Company, Limited, in accordance
with the requirements of its mortgage, dated the 1st June, 1905,
seenring the above issue, has paid out of its earnings the sum of
one hundred and seventy thousand dollars ($170,000) to the
National Trust Company, Limited, trustee under the mortgage
to be applied in the redemption of bonds as provided by the
mortgage,  Offerings of the bonds for sale as of 1st June, 1907,
exclusive of interest conpon maturing on that date, stating the
amount offered and price for delivery at the office of the under-
signed, at Toronto, Ontario, will be received by the undersigned
np to and inelusive of 25th May, 1907,

*“National Trust Company, Limited.”

The respondent answered the said advertisement and duly
offered $10,000 bonds at $82 per bond of $100,
The following is a convenient summary of all the tenders at
prices below par:—
Rate. Par value.
Vnder B | i: civiio sna $ 39,400.00
102,600,00

S0-86 inelusi
S6.8 (Untermeyer)
Over 86.8

84.804.95
170,000.00
24,043.00

[t will be observed that Mr. Untermeyer offered bonds to

nominal value of $195,700 at the price of 86.8, which was

st enough to exhaust the fund. The appellants naturally

freated this as an indivisible offer, and, wishing to huy all the

ds tincluding the plaintifi’s) which were offered at lower

s, they asked Mr. Untermeyer whether, if they did so, he

uld be willing to offer sufficient bonds at 86.8 to exhaust the
linee of the fund.

41

IMP.

P, C
1012
NATIONAL

Tuusr Co,

r.
Wircnes,

Lord Rotwon,

et e b e

e



12
.
IMP
P
1012
NATIONAL
Irust Co,
8
Wiicnen
)

DomiNioN Law Reprorts, 5 DLR

\fter correspondence and interviews, with which it is not

tecessary to deal in detail, it was ultimately agreed that the

ippellants might buy bonds amounting to $39.400 at rates less

than 80, if he, Mr. Untermeyer, would offer bonds of the nom
inal value of $160,600 for the balance of the sinking fund. B
this means the appellants succeeded in obtaining bonds amount
ing to $200,000 for the money at their disposal, whereas it the
had accepted all the offers (ineluding the plaintifi’s) below St
and Untermeyer had withdrawn his offer, as he would hav
lone if the terms ultimately arranged had not been agreed t
they would only have got bonds below  par amounti t

$142,000, and would have been obliged to expend the balane
the fund in purchases at par.

The plamtift’s offer was therefore declined. A great fall
the price of copper afterwards took place, by which the Copp
Company lost heavily, and it is now in liquidation.

At the trial Riddell, J., decided in favour of the appellan
and further held that, even if they were wrong in refusing t
plaintift’s offer, they had acted honestly and carefully, so tl
they were entitled to be exeused both under the Provin
I'rustee Aet and the provisions in that behalf of the trust d
itself.  This decision was reversed by a majority of three Jud

to two in the Court of Appeal for Ontario, and judgment
entered for the plaintift for $700, with costs

Their Lordships are of opinion that the appellants prop
fulfilled the obligation cast upon them by art. 2, see, 12, of
trust deed.  There can be no doubt as to the object of that
tion. 1t was intended by all the parties to the deed that
appellants should obtain as many bonds as possible with
money placed at their disposal, and they were accordingly din
ed to seleet, from the bonds tendered, those which were cheag

As Riddell, J., pointed out, on a strietly literal construe
of the words of the clause, the obligation of the appellants
purchase *‘those bonds which are offered to it at the I
price’” does not expressly extend beyond the particular lot wi
is offered at a price lower than any other lot to buy, leaving
trustees without any directions as to how they were to s
from the other bonds, but no one has suggested such a const
tion except for the purpose of dismissing it as wholly unrea
able when tested by the object of the clause. The Court n
if possible, construe the clause so as to give effect to the |
intent of the parties. In buying bonds the appellants “a
consider number as well as price. Indeed a low priec .as
important because it facilitated the acquisition of a large 1
ber. Under these circumstances ‘‘the lowest price’ meant
price which was lowest as applied to the whole block purch
If the appellants had purchased the small lot of bonds offered
by the plaintiffs at 82, and had been unable, in consequer

To1

i
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that purchase, to complete the bargain with Untermeyer, the

price given for the whole block of bonds purchased would cer-
tainly not have been the lowest pric

bonds could have been purchased under the agreement with
ptermeyer, and by the aceeptance of his offer
In this view of the case, it

|
15 unnecessary to consider the
points raised as to contract or trust, or the further question
hich would arise if an obligation on either of these gronnds

ild be shewn to exist between these parties, namely, how far a
trustee or agent can be made lable for an honest and reasonable
misinterpretation of ambignonsly  worded

mstructions; for in
neither alternative did the appellants commit any breach
Their Lordships have therefore humbly advised His Majesty
that this appeal should be allowed, the judgment of the Conrt of
\ppeal set aside, and the judgment of Riddell, J., restored, with
i osts in both Courts,
The respondent will pay the

osts of the appeal,

Appeal allowed,

TORONTO AND NIAGARA POWER COMPANY v. TOWN OF NORTH
TORONTO.

Judicial Committee of the Privy Council, Viscount Haldane, 1.C.. Lord

Wacnaghten,  Lovd  Dunedin, Lord  Atkinson, and Sir  Charles

Fitzpatrick. July 24, 1912,

STATUTES  (§ 311 A—08 ) —CoNSTRUCTION i IVING

g STATUTE—SPECULATION AS TO LEGISLATIVE
In deciding a question of statu
= not entitled to speculate as to

B FECT  TO WHOLE
INTENT

v construction, a Court of justice

hich of two conflicting policies was
«l to prevail, but must confine itself to the eonstruction of the
e of the relevant statutes taken as a whe

2o8Seatures  (§ 11 A—96) —Lecistative INTEsT—RatLway Acr, R.S.C.
1906, cm.

The lan,

age of the Railway Aet, RS.C. 1006, ch. 37, expresses an
intention to preserve intact all powers conferred by previous special
A of incorporation upon companics within its sec
erwise specifically mentioned,

, exeept where
STATUTES (S TTA—06)—INTENTION OF PARLIAMENT
RS.C. 1906, cun. SEC. 248,

Section 248 of the Railway Aet, RS.C. 1006, ch.
where Parliament in

Ramwway  Acr,

SR e s ettt

shews that,
ded by that Act to interfere with the powers
[ companies other than railway companies, it has done so by special
provision

Lo Hionways (§ 11 B—47) —SPECIAL ACT CONFERRING POWERS ON ELECTRIC
LIGHT  COMPANY—USER  OF MIGHWAY—ERECTION OF POLES 1IN

STREET,

8 Ihe powers conferred upon the Toronto and Niagara Power ( ompany
b Y sections 12 and 13 of its Act of incorporation of 1902, remain in-
i

thet notwithstanding the provisions of the Railway Act, R.S.C. 1906,

J 7, and that company is entitled to erect poles for the purpose of
Hinging power of transmission lines along the streets of a munici-
¥, without the consent of the municipality.

ronto and Niagara Power Co. v, Town of North Toronto, 2 D.1L.R.
reversed on appeal.)
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ApreaL from a judgment of the Court of Appeal for Ontari
of February 1, 1912, 2 D.L.R. 120, reversing a decision of (‘han
cellor Boyd.

The appeal was allowed

Wallace Nesbitt, K.C. (of the Canadian Bar), Athin, K.(
and D. L. McCarthy, K.C. (of the Canadian Bar), for the app:
lants

Sir Robert Finlay, K.C., and 7. A. Gibson (of the Canad
Bar) for the respondents.

The Lorp CraNcernLor (Viscount HAupaNg) in deliverii
their Lordships® judgment to-day, said the question raised |
the appeal was whether the appellant company might enter up
the streets of the town of North Toronto for the purpose
erecting poles to carry power lines for the conveyance of eleet
city.  Chaneellor Boyd decided that they had such power, 1
subject to compliance with eertain condition I'he Court
Appeal reversed his judgment, holding that the appellants |
no such power unless they had first obtained the leave and lies
of the respondent corporation.

By their Aet of incorporation in 1902 the appellants we
given, unless the powers which it primi facic conferred wer
stricted by the Railway Act, very la

powers which entit
them to succeed in the present action. II it eould be taken
itself their Lordships were of opinion that the Act shewed t
the Parliament of Canada treated the company, the works

which were expressly declared t or the general advant
of Canada, and so brought within section 91 of the British No
America Aet, as proper to be entrusted with freedom to int
fere with municipal and private rights. For that there m
well have been, on the balance of advantages, good reason
purpose of the company being to bring eleetric power from N
ara Falls to parts of Canada, to reach which its lines would
to pass through a series of municipal areas

To make its powers of entry subject to the veto of each n
cipality might mean failure to achieve its purpose. It was tl
fore not surprising that a pioneer company such as that sl
wave been given large powers

But while primd facie such powers were given, their 1
ships colleeted from other legislation of the period that the 1
lature was fully aware of the difficulties of giving such po
without restriction, and that the question of safeguards
present to the minds of the draughtsmen. Companies
had power to bring electrical power and wires into Can

cities might prove a serious dan to the public. The evi

in the present case shewed the peril to the safety and the
and property of the inhabitants of a populous distriet wi
high voltage, such as that of a power company, might oec
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45
|
mtario | ¢ Parliament of Canada, not unnaturally anxious to avoid
' (‘han | ngers of that kind, accordingly passed general statutes confer-
1z upon munieipal authorities large powers of control.  Seetion
10 of the Railway Aet, 1888, was amended by the Railway Aet, — —
L KC 1809 (62 & 63 Viet, (Can.) ch. 87], which added to it a sub- TeRONTOd

) : 2 Niatanra
) appel tion illustrative of that kind of control. Powrr Co
. The new sub-section ¢ ‘

ted that when any company had :

L . e OWN 0

it power hy any Aet of the Parliament of Canada to eonstruet and o
adii

Norti
iintain lines of telegraph or telephone, or for the conveyanee  Toroxto

it, heat, power, or eleetricity, such company might, with s Fka

iverin consent of the municipal counecil or other authority having — Chanon
ised b visdietion over auy highway, square, or other public place,
r upo ter thereon for the purpose of exereising such power, and
pose cak up and open any highway, square, or other public place
electri I the powers conferred by that seetion displaced the less re
er, bu tricted powers of entering without any eonsent conferred by
ourt « the Aet of incorporation, the appellants were in the wrong. Their
uts had Lovdships had therefore to determine this question. They had
licen v hear in mind that a Court of Justice was not entitled to speen-
late as to which of two conflicting policies was intended to pre-
ts we vail, but must confine itself to the construetion of the language
vere I { the relevant statutes read as a whole. His Lordship referred
--'ﬂl”v 1 to the General Railway Aet of 1906, which repealed and re-en
lli"“‘ cted, with some modifieations, the previous railway Acts, in
ed ti b wder to see what light its language threw on the question
orks ol hether the powers originally conferred in 1902 by the Aet of
vant l incorporation still stood unrestricted. e said the dranghtsmen
h \” nsed language which expressed an i tention to save all such

o 1t l; powers.

W e, By the definition of section (2) “company’ meant a railway
::"\ ‘ company, and “*Speeial Aet’” meant any Aet under which the
ad | company had authority to u»nmtrnrt or operate a railway, or
| which was enacted with special reference to such railway. By
seetion 3 the General Aet was to be construed as ineorporated
thom with the Special Act, and, unless otherwise provided in the Gen-
AS ‘l" ;; erul Aet, where the provisions of the General Aet and of any
t should Special Act passed hy the Parliament of Canada related to the
i Laord . sume subject-matter the provisions of the Special Aet should, in
ll: I far as was necessary to give effect to such Speeial Act, be taken

I tooverride the provisions of the General Aect.
| powers g

rds 3 By section 4 if in any Special Aet passed by the Parliament
v which i Canada previously to February 1, 1904, it was enacted that
sanadion any provision of the Railway Act, 1888, or other general railway
pry ; \ct in foree at the time of the passing of such Special Aet,
the lives B8 15 excepted from ineorporation therewith, or if the applica
which a i tion of any snch provision was by such Special Act, extended,
oceasior ited, or qualified, the corresponding provision of the General
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Act was to be taken to be exeepted, extended, limited, or qual
fied, in like manner
By seetion 247 when any company was empowered hy Spee
Act of the Pa

tain lines of telegraph or tele phone or for the conveyance of light

liament of Canada to construet, operate, and mai

heat, power or electricity, the company might, with the conser
of the municipal council or other authority having jurisdietio
over any highway, square, or other publie place, enter there

for the purpose of exercising its powers, and subjeet to certa
restrietions, hreak up the ground. If the ecompany could not of
tain leave from the municipality it might apply to the Board ¢
Railway Commissioners, and the Board had discretion to gra
such leave, Section 248 specially defined the word “*eompany

for the purposes of that particular section to inelude a telepho
company, and imposed restrictions on the powers of such co

panies to construet, maintain, or operate their lines of telephor

upon, along, across. or under any highway, square, or other pu

liec place in any city, town, or village, without the consent of 1

municipality

The rateriality of that seetion, which was to apply notwit
standing any provision of any Aect of the Parliament of Canad
was that it shewed that where the Legislature intended to inte
fere with the powers of companies other than railway companis
it did so by special provision

Secetion 247, in the opinion of their Lordships, applied so f
as the wording of the seetion itself was concerned, only to co
panies within the definition clause, that was to railway co
panies. Railway companies might have power to construet li
of telegraph or telephone, or for the conveyance of light, |
power, or electricity. When they had such powers, and no spe
power to enter on municipal property, the seetion empowe:
them to do so, if the municipality consented and under rest:
tions. But if by its Special Aet the railway company had b
in terms given larger and less restricted powers of the sa
kind, sections 3 and 4 already referred to shewed that tl
special powers were saved. An exception to that appear
sub-section (g) of section 247 where the Board of Railway (

missioners was given jurisdiction to abrogate rights given hy
Special Act to the extent of requiring the lines to be pl
underground.

As to that sub-section, two observations must be made
first was that no question of its application was raised in
litigation. The second was that the application of the sub
tion was excluded by the wording of section 21 of the Act of
corporation. It was inconsistent with the provisions of
Act, for it was in reality only one of the provisions of the Il
way Act of 1906 relating to railway companies, and was

that

fore exeluded.




)J.LR
quali

pecia
main
light
msen
lietion
hereo
ertall
1t ol
ard «
grant
pany,
ephon
h eon
.-plml’
o pul
of tl

jotwit
sanad
o inter
\P;Illl' N

dsof

to co

ay co
et I
ht, he

N Sped

powert |

v restri :

wad heen i

he same 3

at thes 5

ared n

y Co

:n hy the i

w pl" 1 \
4

e, The Y-J‘

W in this
e sub-see ¢

Act of in- SN

g of that
the Ruil

vas there o

5 DLR. T. axp N, Power Co, v, Norrir ToroNTo

['he only way in which seetion 247 of the Railway Aet of 1906
is applicable to the appellants was by the language in which
was made applieable by seetion 21 of their special Aet. But if

the provisions of seetion 90 of the Railway Act, 1888, as amended

the Railway Aet, 1899, and in substance re-enacted with
phihiiens by the Railway Aets, 1903 and 1906, were, as appeared
to he the ease, kept alive by the Interpretation Aet, those pro-
visions were deelared by seetion 21 of the special Aet applicable
only in so far as they were not inconsistent with the provisions
of that Aet. Moreover, the definitions of **company ™" and **rail
way'" in section 21 made sections 3 and 4 of the Railway Aet,
1006, apply so that the provisions of the appellants’ Aet of in-
corporation overrode and extended the provisions of seetion 247,
In the result it appeared to their Lordships that the powers con-
ferved by sections 12 and 13 of the Aet of incorporation of 1902
remained intaet.

In the Court below the trial Judge decided in favour of the

ppellants on the question of power to enter and ereet their poles
without consent. The Court of Appeal took a different view.
They held that the general restrietions imposed by section 90 of
the Aet of 1888, as amended by the Aet of 1899, and by section
247 of the Aet of 1906, were not inconsistent with the provisions
of seetions 12 and 13 of the Aet of incorporation. For those
reasons their Lordships could not agree with that opinion. They
would therefore humbly advise his Majesty that the appeal
should he allowed, and that it should be declared that the appel-
lants were entitled to a declaration that they were at liberty to
erect poles for the purpose of stringing transmission or power
wires along Eglinton avenue without the eonsent of the respon-
dents, and to have the latter restrained from interfering with
them in doing so. The respondents must pay the costs of this
appeal and in the Courts helow.

Appeal allowed,

THE UNION BREWERY, Limited v. PAGE.

Quebee Court of Review, Guerin, Ma-“tineau and Brunecau, JJ.

January , 1912,

SA §1D—21) —REASONABLENESS OF TEN MONTHS IN WHICH TO DI
POSE OF REER—SALE “A MESURE QU'ELLE SE DISPENSERA" —~ARSENCE

OF GUARANTEE FOR MORE THAN ONE YEAR.

nder a sale of a quantity of beer and ale “@ mesure qu'elle se dis
ten months’ time is a reasonable period in which to dispose

er which the seller may recover its’ value, wh i }

vers do not guarantee the soundness of beer for more than

one vear,
V8 TD—21)—LIABILITY OF BUYER OF BEER FOR CONTAINERS NOT RE
TURNED,
i action for the price of heer and ale sold the defendant, he is
« for the value of empty barrels not returned to the seller
[Parker v, Fulton, 21 L.C.J.

, specially referred to.]
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Arrear from a judgment rendered by the Superior Cow
Lynch, J., on September 10, 1910

The appeal was dismissed

Messrs, Navanagh, Lajoie and Lacoste, for the plaintiff

Messrs, MeKeown and Boivin, for the defendant

GUERIN, J.:—The defendant inseribes in review  against
indgment of the 28th September, 1910, which condemned 1}
to pay the plaintiff’ $242.05 for beer and ale sold to him, ane

return its cases, casks and bottles within 15 days, failing wil

to pay a further sum of $398.75

I'he plaintiff sued the defendant for $645, being %246.25
beer and ale, as per its detailed statements, and 398,75
empty cases, casks and bottles, as per its other detailed st
ment.

The defendant pleaded that the action was prematurely ta
that the sale of the beer and ale was made upon the exp
stipulation that the same would be payable only as the sanme
disposed of, that this agreement was in conformity with the
tom prevailing, that the defendant used diligence to sell
liquids, and that the defendant has overpaid the plaintifi
all the beer and ale disposed of up to the date of the issu
the writ in this case. As regards the cases, casks and bott
the defendant pleaded he never purchased these articles from
plaintiff, and that, by the custom of trade, he is entitled to
tain possession of the same until their contents are sold
that he has already returned thirteen barrels and three h
barrels, and has on hand twenty cases of empty bottles awa
the plaintift’s demand.

The sale which the plaintifi’ alleges goes back over three yo
The defendant was then a hotelkeeper in Granby, P.Q. T
since sold out this business.  The plaintift is a company ca
ing on the business of brewers, with a head office in Mont
On the 21st September, 1908, the defendant gave the pla
a sample order; it represented $10.75: no term of payment
dified,  On 23rd September, 1908, the defendant purel
] worth of the plaintift’s goods, the term of payment ag
upon was four months.  On 22nd October, 1908, the defer
purchased $430.75 worth of the plaintiff’’s goods: it was
carload. The term of payment agreed upon was as fol
‘4 mesure qu’elle se dispensera.”’

rds, viz., on the 21st of January,
"

Three months afterv
the plaintiff wrote the defendant, enclosing him his ace
$496.25, and asking him for a payment on account, Aga
15th of March, 1909, the eompany renewed its demand
payment on account.  On Hth April, 1909, the defendant
a visit to the plaintifi”’s brewery in Montreal, gave his no
at two months on account, although at that time he

5Dl
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in his testimony that he had only disposed of $138 of the plain-
til's goods. At the same time the defendant did not complain
i the quality of what he had received, but gave a further order
for more goods.

The plaintiff, however, did not fill this new order. The de-
fendant paid the $250 and the plaintiff continued to ask him to
settle the balance, On the 16th of July, 1909, the plaintiff wrote
lim that nine months had expired since the sale and that he
should pay the balance due. On the 29th of August, 1909, the
plaintil instituted action against the defendant,

\s regards the interpretation to be put upon the clause, ‘*a
mesure qu’elle se dispensera,’’ it is to be noted that the defendant
hus not proved that this agreement was in conformity with the
custom of trade. The learned Judge who rendered the judgment
@ quo states that it is the duty of the Court to give a ressonable
isterpretation to this clause, so that effeet may be given to the con-
tract, and that to do so all the facts and cirenmstances must be
taken into account. It is proved that the brewers themselves will
not guarantee the soundness of this beer longer than one year;
it would hardly be reasonable to interpret the clause as extend-
“ing beyond such a limit.  If it was to be interpreted literally the
vendor would be at the complete merey of the purchaser, who

Sicht, if he chose, hold back the sales, and thus postpone indefi-
Jitely his obligation to pay.

= The defendant was given over ten months’ time to dispose
i the beer and ale for which he is sued, and the Judgment ap-
Jealed from holds that this was a reasonable delay, under the
eircumstances, within which to dispose of the same. 1 am of the
ﬁ:m.-- opinion. As regards the empties, the defendant might well
¢ been condemned to pay for the empties which he did not
nder back to the plaintiff. The judgment mercifully granted
him o coneession for which he did not ask, and allowed him to
turn within 15 days, should he prefer to do so, instead of
uving the value thereof. The option given him is no prejudice
W0 him: arts, 3 and 113 C.P. See also Parker v, Fulton, 21 L.
5, Dorion, C.J., speaking for the full bench, states:—

< u well-establ

shed rule that a Court cannot grant more than is
isked by the parties, yet it ean grant less or grant the demand in a

fied form. Here the appellant was not entitled to a dismissal of
the action pure and simple, but we think Lo was entitled to an order
the action be dismissed, unless the respondent should give him

within a certain delay, and this Court considers that the
or Court, in accordance with the uniform practice before the
ave ordered the respondent to give seeurity within a rea

nd that in default of such seeurity being given within
v, the action should be dismissed,

I sce no error in the judgment appealed from, and I am of
opimion that the inseription in review should be dismissed

Appeal dismissed.
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ALTA Re REID and The LEITCH COLLIERIES, Limited I
poir
o Alberta Supreme Court, Scolt, S I Simp 1. June 22 i
“‘J_’ 1. Dearu (§ 1N 20 DEFENCES oMt \TI AV the
Tune 29 COMPROMISE AND SETTI AL ED OFFER OF ' n
IY INSURANCE COMPANY qua
An award of £1.000 as damages for the dea W a workmar over
hased 1 an arhitrator under t) Workmen's Compensa 1
Alherta, 1908, upon the facts that the "
\ ind
forn 1 mmant t r i \ 1 " ot
rs for the comy t f tl vima |
matt \ " ‘ vl 1 \ ne
r W inhl indemnify npan r ‘ ot
X \ laima Y‘ oy 1‘V o I
I vim. which did not a "
sthor the " vorkn
' 1 a i th 0 ma it 8
er
). MASTER AND SERVANT (§ 1 B—7 WHEN RELATION EXIST (
WoREMEN'S COMPENSATION ACT ALTA I
One wh itra tal wl from a mine, and over I
mine owner has no control, is not a workman within the n ri
the Alberta Workmen's Compensation Act, 1908 ¢
o v, Pa Steel ( 19031 1 K.» Ir
Rt Employer 7 224, 1 T det
mes Arreal by the Leiteh Collieries Limited from the
of His Honour Judge J. L. Crawford, District Judge, in \t
of the widow, Elizabeth C'. Reid, upon an arbitration held
the provisions of the Workmen's Compensation Act |
1908, in respect of the death of her husband, William N (
who was killed in the mine of the Leitch Collieries | n
where he was employved under the contract set out in the fi
opinion of Scorr, J.
The appeal was allowed
J. W. McDonald, for the Leitch Collieries Limit
pellants (
P. J. Nolan, for respondent, Elizabeth C. Reid )
Scott, J Scorr, J William N. Reid, the husband of Eliza
Reid, was killed by an accident in the company’s mine {
17th November, 1910. Formal notice of the death of

ceased and of the claim of the widow for compensation
given to the company until the 5th September, 1911

appears

that

the

company’s general manager, Hamilt

notiee

of the accident and the death of the deceased tl

immediately after it occurred
At the time of the aceident which resulted in his
deceased was working in the company's mine under the

agreement

i writing

Articles of

wreement entered into

this

10th day

of Oct

1910

between William Nesbit Reid

contractor

of Passhur

hereafter known

ws the party of the first part, and the Leitcl

Limited, of Passburg, Alberta, hereafter known as the py

86

nd part
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The party of the first part agrees to commence immediately at a
point on the left hand side of number one coal seam, where the second
rock tunnel intersects it, on section 15, township 7, range 3, west of
the 5th meridian, and blast off 415 feet off the left hand side and load
in mine cars of the coal seam running parallel with the coal seam the
quantity of rock the party of the second part requires for their coke

oven work this fall.

The party of the first part further agrees to furnish dynamite, caps
and fuse for the said blasting.

The party of the second part agrees to pay the party of the first part
one dollar and seventy-five cents per cubie yard of twenty-seven cubic
feet to be measured in the mine cars.

The party of the second part further agrees to furnish the party of
the first part with 60°; dynamite at $12.00 per case, dynamite caps
at $1.00 per box of 100 eay asting fuse at one cent per foot or $1.00
per roll.

The party of the second part further agrees to haul the rock away
as promptly as possible after it is loaded and to furnish sufficient air
for the operation of the rock drill and to sharpen the rock drills in the
blacksmith shop and to keep the rock drill in order.

In witness whereof we have set our hands and seals this 10th day of
October, 1910,

(Signatures.)

At the time of the accident there existed an agreement be-
tween the company and an assurance company, the name of
which the evidence leaves uncertain, whereby the latter appears
to have been liable to indemnify the former against any claims
for compensation for injuries sustained by its employees. Under
agreement, Hamilton gave the assurance company notice of the
deatl of the deceased; and the solicitor of the latter wrote the
apploant as follows:—

Frank, 7th September, 1011,

« Compensation.

Dear Madam,—1I have been expecting you to call upon me, as I under-
stand Mr. Hamilton advised you of the assurance company having
made an offer of settlement.

It appears that the assurance company claims that you were not
wholly dependent upon your late husband’s earnings, owing to your
keeping a boarding-house; but offer you the sum of £1,000 in full settle-
ment of your elaim for compensation. If you would care to eall upon
me at any time, I -hall be pleased to discuss the matter with you.
Yours faithfully,

Harry C. Mooge,

Hamilton appears to have been aware of this offer by the
assurance company at or about the time it was made; but there
s nothing in the evidence to shew that he or his company autho-
r t as an offer on behalf of the latter. The reference to
Hamilton in the letter might lead to the view that the assurance
company had made a similar offer to the collieries company;
hut there is no evidence of such an offer having been made.
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The applicant made no reply to this letter. The solicito

for the collieries company then wrote to the applicant’s solicitc

as follows:
Macleod, 11th October, 1911
Without prejudice.
J. R. Palmer, Esq., Barrister, ete., Lethbridge, Alta
Reid against Leitch Collieries Ltd
Dear Sir,—We have been retained by the respondent in the matt
We think this is a ca

under the Compensation Act to defend same
where a compromise would be advisable. We would be prepared
settle the same for $500.
Kindly let us know whether this would be satisfactory to you
Yours truly,
Macreon & Gray

This offer was not accepted by the applicant, nor was a

re M\ made by her.

The applicant states that more than two months after t
accident she met Hamilton; that then she understood fre
him that there was going to be a settlement, and that he ti
stated that he did not see why there should be any trouble o
it; that, upon receipt of the letter from Moore, she again
Hamilton in July, and that he then told her that everytl

was all right on his side, but that the trouble was with the a

ance company, and that he then advised her to see Mr, Fan
who appears to have been the representative of that company

The arbitrator (Judge Crawford) awarded the appli
£1,000 without costs, The grounds upon which he mad
award in her favour are stated by him, in his reasons for

award, as follows

I take the that, on the strength of that letter of Mr. Mo
exhibit D, taken in conjunction with the evidenee of Mr, Han
there must have been negotiations between the assurance con

woman

and the defendant company in relation to paying thi
idence is corroborated by her statement, which was
that she was prevented from taking proceedings b
wssured from time to time by Mr. Har

Her last conversation with hir

that ey
tradicted
of the fact that she was
that things were going all right
that he told her everything was all right, as far as he wa
assurance company

I'h

and the delay was on account of the
to me the strongest kind of corroboration that negotiations wer
Mr. Hamilton, as 1

assurance company and
vt

ing between the
of the collieries company-—the defendant company in this
regard to paying her compensation, and that is borne out by Mr. M

which was written on behalf of the

letter offering her $1,000,
ance company. 1 think that the attitude of the company
want of notiee

us to preclude them from now setting up the
dent and notice of claim, or any other objection of that sort,
the doctrine of estoppel applies

The remaining reasons stated by him relate solely

facts which influenced him in fixing the amount of the
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and in determining the question of costs. The words of the
arbitrator which I have quoted appear to me to mean merely
that the collieries company was estopped by its conduet from
asserting, as it did in its denial of liability, that the applicant
had not given the proper notice, required by the Act, of the
accident and death of the deceased. If T am correct in this
view, it follows that he has not given any reasons for the award
in the applicant’s favour.

I cannot see that there was anything in the conduet of the
collieries company, or of Hamilton, its representative, which
would have the effect of making the company liable by reason
of the offer of $1,000 made on behalf of the assurance company.
By reason of the relations existing between the two companies,
the former company could not safely make any offer of settle-
ment without the consent of the latter. It was for the latter
alone to consider the question of liability, as the former appears
to have been fully indemnified against such liability. The fact
that Hamilton may have been cognizant of the offer eannot,
in my view, affect the question of his company’s liability. 1
am of opinion, also, that the subsequent offer of $500 made on
behalf of the collieries company does not affect the question of
the liability, even though it was made, as it probably was, with
the consent of the assurance company. It was made without
prejudice, and, not having been accepted, the applicant obtains
no advantage by it.

One of the grounds relied upon by the collieries company,
in its denial of liability, is that the deceased was not a workman
within the meaning of the Act. I think it is clear that, by the
terms of the agreement hetween the collieries company and the
deceased, under which the deceased was working at the time
of his death, he was not a workman within the meaning of the
Act.  He was not in the employment of the company or in any
way under its control. He was a contractor with the company
to do certain specified work, in the performance of which the
company could not exercise any control over him.

In Ruegg on Employers’ Liability, 7th ed., p. 224, the author,
in discussing the interpretation placed upon the term “work-

man™ in the English Act of 1906 (6 Edw. VIL ch. 58), says as
follows:

The test in all cases to be applied to ascertain whether the Act ap-

plies is this—not, is there a contract of employment? but is there a

contract of service from which a connection of employer and work-

noor master and servant can be deduced? A contract of service

N f ork or labour, with which alone the Act is concerned, arises where

‘ one person undertakes to serve another and to obey the reasonable

of such other within the scope of the duties undertaken generally,
! not specifically defined. If all the duties, though they may be
ally defined, and it is apparent from the

ruction of the contract that the list is an exhaustive one, and no

cs of service, are specif
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control i reserved over the person undertaking the duties, either us
to the manner or time in which he should perform them, the contrac
is generally spoken of as an independent contract, giving rise to the
position, not of master and servant, but of employer and contractor

A distinction may be drawn between the effect of the inter
pretation placed by the English Act upon the term “workman’
and that placed thereon by our Aect; but the words 1 have

quoted appear to be applicable as well to the interpretation ir
our Act.

Under sec. 6 of our Act, it is only the employer of a work
man who is liable for compensation under it; and, as I hay
already held that the collieries company was not an employ
of the deceased, I am of opinion that the
aside and the matter referred back to the arbitrator.

The collieries company should be entitled to the costs of tl

appeal.
J.:—I think this appeal should be allowed, up

First, the basis upon which the learned Distri
in 1

STUART,
two grounds.
Judge found the
opinion, a proper
company were in

amount of the compensation was not
one to prm-l-ml upon. I cannot see that t
any way responsible for an offer made clear
on behalf of the assurance company, with which the collier
company had nothing to do. In the second place, upon t
evidene before us and before the District Court Judge, it d
not appear that the deceased was a workman, within the mean
of the Workmen's Compensation Aet. He was working un
a special contract to do certain work, but he was in no way un
the control of the company. I think the principle of the decis
in Vamplew v. Parkgate Iron and Steel Co., [1903] 1 K.B. §
is applicable to the present case.

The appeal should be allowed with costs, and the case remit
to the arbitrator to be disposed of in accordance with our pre

Siamons, J., concurred.
Appeal allowed

vard should be sct
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R. 5 DLR.] MERCANTILE TRUST v, CANADA STEEL,
rous
ract MERCANTILE TRUST CO. v. CANADA STEEL CO.
the (Decision No. 2.)
or. Ontario Divisional Court, Clute, Sutherland and Lennox, JJ. June 20, 1912,
“'r.'_ 1 MASTER AND SERVANT (§ 11 B 3-—139) —SERVANT'S ASSUMPTION OF RISK
an ~—WALKING UNDER DANGEROUS FLATFORM,
vt Where a servant was killed by a brick falling through an opening
n i in a platform under which his work did not take him the master is
: not answerable therefor where the servant had been warned as to and
knew the danger of going under the opening, and had been expressly
ork- directed to keep away therefrom,
have Vercantile Trust Co, v. Canada Steel Co,, 3 DLR. 518, 3 O.W.N,
ot 150, affirmed on appeal.]
e ‘\' " 2 Dt (§ IV—26) —CONTRIBUTORY NEGLIGENCE —WORKMAN — ASSUMP
) TION OF RISK,
£ tl A master is not liable for the death of a servant, notwithstanding
the

the jury found that the use of a certain appliance would have pre

vented it, although unable to agree that its absence amounted to a

defect, where, at the time the servant was killed, he was in a place

upo! where his work did not take him, and he

1 been warned as to, and

St new, the danger he ran, and had been expressly warned to keep away
stric |u refrom.
n my Deyo v, Kingston and Pembroke R. Co., 8 O.L.R. 588, and Barnes
it the v. Nunnery Colliery Co C specially referred to; Woore
learly v. Moore, 4 O.LR, 167 mtile Trust Co, v, Canada
i steel Co., 3 DULR. 518, ! , affirmed on appeal.]
lieries
n the Areear by the plaintiffs, the administrators of a deceased
t does [ ltalian labourer, from the judgment of Rivoery, J., Mercantile
aning Trust Co. v. Canada Steel Co., 3 OW.N, 980, 3 D.L.R. 518, dis-
under missing the action, which was brought to recover damages
under for the man’s death, caused, as alleged, by the negligence of
cision the defendants, for whom the plaintiff was working at the
3. 8al bottom of a shaft, when a portion of a brick fell down the shaft
and inflicted such injuries that he died.

mitted " o
Sdeit Ihe appeal was dismissed.
‘ A M. Lewis and J. R. Sloan, for the plaintiffs,

, J. W, Neshitt, K.C., for the defendants.
wed. . The judgment of the Court was delivered by Crute, J.

after setting out the faets) :—The questions put to the jury
and their answers are as follows:—
- 1. Was there any defect in the appliances of the defendants
} which cansed or assisted in causing the casualty ?

)

2. If so, what was it? Answer fully.
4. Was the deceased warned to keep his head from below the
shaft? A, By the foremen? A. Yes. B. By Bissett! A. Yes.

4 Did he know that it was dangerous to put his head below
B the shaft? A, Yes.

5. Was he killed by reason of his putting his head below
Vi the shaft? A. Yes.

ONT.
D.C.
1012

June 20.
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6. Was he in his proper place when he was killed? A, 1

7. If he had been in his proper place would he have b
killed? A. No.

8. Damages? A. $2,150.

The jury added the following:—

““We consider that, if the shaft had been continued upwards
another 6 inches, this accident would not have happened, but
we cannot agree whether the absence of this is or is not a def
nor can 10 of us agree as to this.”’

Even assuming that the answers to the two first questions
were favourable to the plaintiffs, the answers to the remaining
questions preclude the plaintiffs from recovering.

The deceased was warned to keep away from the shaft. 11
knew that it was dangerous; and it was by reason of his doing
that which he was warned not to do that he came to his d¢
He was not in his proper place. Had he been, he would not hay
been killed. All this is found by the jury, upon sufficient ey
dence.

Mr. Lewis strongly urged that there was no sufficient find
ing that the deceased was guilty of contributory negligene
The finding is stronger: it is in effect that he was the cau
his own death, and that with knowledge of the danger and war
ing not to incur it.

The plaintiffs’ counsel strongly relied upon the langnag
of Armour, C.J.0.,, in Moore v. Moore, 4 O.LL.R. 167, at p
¢ising reasonable car

where he says: ** A person may be ex
in a moment of thoughtlessness, forgetfulness, or inattent
may meet with an injury caused by the deliberate neglicens
of another, and it cannot be said that such momentary thought
lessness, forgetfulness, or inattention will, as a matter of
deprive him of his remedy for his injury caused by the d

ate negligence of the other, but it must in all such cas:
question of fact for the jury to determine.”” In that case, &
the Chief Justice points out, the jury megatived contributor
negligence on the part of the plaintiff, finding that he us
reasonable care for a boy of his age. There were no fir
against him such as in the present case; and, having reg
the facts of that case and the findings of the jury, I t
quite distingnishable from the present.

In Deyo v. Kingston and Pembroke R. Co., 8 O.L.I. 5%
where the deceased was on top of the car contrary to tl
of the company, of which he was aware, and was knock
the car by coming in contact with the overhead bridge
held that the aceident was caused by his own negligen
the defendants were not liable, although there was not
headway space, as required by the statute. This case
tinguished in Muma v. Canadian Pacific R. Co., 14 0.1

=
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See also Findlay v. Hamilton Electric Light and Cataract Power
(o, 11 O.W.R. 46; Markle v. Simpson Brick Co., 9 O.W.R.
436, in appeal 10 OOW.R. 9; Grand Trunk R. Co. v. Birkett,
35 Can. S.C.R. 296; Bist v. London and South Western R. Co.,
[1907] A.C. 209,
In Barnes v. Nunnery Colliery Co., [1912] A.C. 44, a boy
rmployed at the colliery jumped into a hoist tub in order to
ride to his work. It was a common practice for the boys to ride
to their work in this way, and it was expressly for-
bidden, and the prohibition was in force as far as possible. It
was held that the death was caused by an added peril to which
the deceas~| by his own conduet exposed himself, and not by
any peril involved in his contract of service,

I think the appeal should be dismissed, and with costs, if
demanded.

Appeal dismissed.

France LAFLEUR (petitioner for writ of habeas corpus) v. Charles A,
VALLEE, Governor of the common jail for the district of Montreal
(respondent ).

Quebee Court of King's Bench (Crown Side), Gervais, J. July 26, 1912,

1. Haneas cokrvs (§ 1 C—12a)—R1GHT 10 DISCHARGE—WARRANT OF COoM
MITMENT DEFECTIVE—ABSENCE OF SUMMARY OF NATURE OF OFFENCE,

A warrant of commitment is invalid which does not contain even

a summary of the nature and gravity of the offence charged against a

prisoner, nor give the name of the presiding magistrate who com-
mitted him,

2. Haneas corrus (§ 1 C-—15)—PoWERS OF AMENDING INFORMAL WARRANT
OF COMMITMENT—ISSUANCE OF PROPER WARRANT,

A prisoner confined under an informal warrant of commitment may

be held in custody upon a proper warrant being subsequently issued.

LoOvricers (8 1T A—75)—PoWERS OF CLERKS AND POLICE MAGISTRATE'S
OFFICERS TO CORRECT ERRORS AND DEFECTS IN COMMITMENT WAR-
RANTS,

The Crown side of the Court of King's Bench will permit the clerks
and officers of the police magistrate of the city of Montreal to correet
errors and deficiencies in commitment warrants,

Courts (§ 1T A 6—178) —JURISDICTION OF COURT SITTING UNDER HABEAS
Corpus AcT—COGNIZANCE OF PROCEEDINGS,

A Court sitting under the Habeas Corpus Act may, without in-
quiring into the justice of a sentence imposed on a person, take notice
of the minutes of proceedings against him in order to satisfy itself
hat the provisions of the law relating to the warrant of commitment
lave been observed.

Perimion of a prisoner upon the return of a writ of habeas
s for his discharge from the common gaol for the District
I Montreal, upon the grounds that the warrant of commitment
was defective in that it did not bear the name of the magistrate,
s signature, nor a statement of the nature and gravity of

nee
e,
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: W
¢ »
QUE. The petition was refused. I
I
an ) K. B. L. Houle, for the petitioner. il
1012 J. C. Walsh, K.(',, for the Crown. )
LAFLEUR GERVALS, J The present proceedings have been had, by the .
\\"IH consent of counsel representing both parties, in the prisoner’s
_— il"N"’l"".
Gerva 1.

The petitioner seeks to secure his release from the common
waol for the distriet of Montreal by means of a writ of habeas
corpus, alleging that he is therein illegally detained because
the warrant of commitment does mot bear the nmame of the
ristrate, nor his signature, nor a statement of the nature and

1

gravity of the offence, Orov
The last return made by the respondent establishes that the a su

petitioner was found guilty, on July 9th, 1912, in the Court of

the general sessions of the peace for the distriet of Montreal v

of having stolen a quantity of copper wire of the value of fifteen !

dollars and being the property of the Laval Electric Company
in the parish of L'Epiphanie, in the district of Joliette, the 9t
day of July instant

Upon the day of the return of the present writ, the respo
dent declared that the petitioner was in his custody under :
warrant, signed by E, A. B. Ladouceur, clerk of the Court, tl
said Court presided over hy A. B., and that the petitioner wa
found guilty of theft.

However, in eriminal proceedings had before a jury, or m
der the provisions respecting speedy trials, the warrant f

commitment is simply a copy of the sentence of the Court, entr
whereof is made in a register forming part of the archives «
the Court, according to 833 and 914 C.C.,, and form 16 of t!
same code; or, in cases heard under the provisions respectii
summary proceedings or proceedings against children und:
information and complaint, the warrant of commitment is not
ing but the warrant to apprehend, qualified by that name, @

signed by the presiding magistrate himself, since no register
record is provided for that purpose, according to 727, 799, 814

(.., and forms 31 to 36, and 59 of the same code

) to :

As a consequence, the law requires, under pain of invalid
that warrants of commitment, for reasons of moral, logical a
judieial good order, should briefly recite the cireumstances
time, place and persons surrounding the commission of an
fence by him who is punished for it and who must serve his s
tenee either in prison or penitentiary.

In cases of trial by jury or in speedy trials, a register is
kept, and it is the duty of the clerk to sign every extract
recite therein not merely the sentence but also the other |

ticulars above indicated
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In the latter case, the warrant of commitment has heen QUE.
abolished, and, as the law pow stands, it has been replaced by K.B.
a copy of the sentence of the Court. Reference is made, also, 1912
to RS.C.eh. 147, see. 44, the Penitentiary Aet.

“"" In the other above mentioned cases, it is the duty of the LaFrte
ers presiding magistrate, who does not keep a register, to sign \-.\:;;.
the warrant of commitment and inelude the same particulars. e
mon In the present case, if the warrant of commitment is validly — *™" :
beas signed, but it does not contain even a summary of the nature
wse aud gravity of the offence, nor the name of the presiding magis-
the trate, it must therefore be considered as invalid for these two
and reasons,  Notwithstanding this, and with the consent of both the
U'rown and the prisoner, the respondent was permitted to make
the 4 supplementary return in which he declares that he detains
it of the prisoner by virtue of a warrant drawn in the form pro-
real, vided hy 833 C.C. and form 61 of the same code.
teen The new warrant of commitment agrees with the sentence
Jany. and the latter is well-founded and is legal, according to the pro-
A‘J{h visions of the Criminal Code, Reference is made to 833 C.C.
and to form 61, and to R.S.C. ch. 147, see, 147,
spon \ prisoner confined umlv'.;m informal warrant of commit-
ler a ment may continue to be held in enstody if a subsequent proper
t, the warrant of commitment is issned, Under the ecirecumstances
*was arising from the wide range and number of eriminal cases, re-
quiring prompt attention, which oceupy the police magistrates
and their clerks and officers in the eity of Montreal, this Court
il should assume the responsibility of permitting those clerks and
R officers to correet any errors which may, from time to time,
"':”‘. ocenr in the drawing up of warrants of commitment,
ves ol

¢ 1l \ Court sitting under the authority of the Habeas Corpus
BRI Aet may always, as a necessary consequence, take notice of the

poting minntes of proceedings had in the case and satisfy itself that
""""‘ the provisions of the law relating to the warrant of commitment
nott have been observed, without thereby inquiring into the justice
5, Ant of the sentence ordering imprisonment.
‘l‘"r_'l“ | The writ of habeas corpus is quashed, and the petition for
‘;' - the release of the prisoner is dismissed.
:Iid\ﬂ ’ Discharge refused.
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DomiNioN Law ReporTs,

CITY OF HAMILTON v. GRAND TRUNK R. CO
(Re Shunting on Ferguson Avenue, Hamilton.)
File 18292

Board of Railicay Commissioners, May 29, 1912.

(§TT1 B 2—116) —RAILWAY ON STREET—COMPEN

EMINENT DOMAIN
RAa1LwAY CoMMISSIONERS

TION TO LAND OWNERS—DBOARD 0F

I'he Railway Board may make it a condition of the oceupatior

a street by a railway company’s tracks running along that street, t

the railway company should compensate landowners injuriously

fected because of the operation of the railway on the highway
such landowners have not been compensated in some other way.

ADDITIONAL  SERVITUDE—ABUTI

OWNERS—INCREASE OF TRAFFIC—OWNER OF LAND PRIOR TO CHA

COMPENSATION,
Where a railway established a freight shed and freight shur
vard which materially ine d the traffic upon that part of the r
way running along a city street and injuriously affected the valu
the property fronting on the street to an extent not contemplated
the grant was made many years previously by the municipal corp
tion of permission to earry the railway line along such street
ard of Canada will order compensation to be paid by
of the landowners within the territory injuri
the owners of their property prior to such char

Railway
railway to
affeeted as
conditions

EMINENT DOMAIN  (§ IV B—105)—ADDITIONAL SERVITUDE—PURC
TO CHANGE OF CONDITIO

OF PROPERTY ON STREET SUBSEQUENT
NoTICE—COMPENSATION,
Purchasers of property upon a street
vho bought subsequently to the establishment of a ra
to the properties on that stre
thereon, having purchased

upon which a railw

operated
vard and the incidental dam
m of the shunting of cars

T

notice of the nmew conditions, are not entitled to compensat
s as are the landowners who had acquired title previ
ablishment of the railway yard

Tue Assigrant Camr CommissioNner (Mr. D’Arcy S¢
—This is a complaint of the eity of Hamilton and some resi
on Ferguson avenue to the disturbance ereated by the
Trunk Railway Company shunting trains on that aveuue,
has been before the Board on several oceasions, and was th
time it was up allowed to stand to give the Grand Trunk
way Company an opportunity of advising the Board w
proposed to do towards eliminating the annoyance compl!
of. It appears that the Grand Trunk Railway Company
largely discontinued shunting at night, but as they start w
five o’clock in the morning, this undoubtedly gives just
It is also stated that the constant shunting

for complaint.
ing the day time is a nuisance, and has the effect of depre

the value of property on Ferguson avenue within the ter

affected by the shunting.
It appears that the predecessor in ownership of th
senue, the Hamilton and Lake Erie Railway

on Ferguson :
pany, was given permission to carry its line of railway
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5 DLR.] Crry or Hamiron v. G.T.R.

Ferguson avenue, by the municipal council of the city of Hun}i]-
ton, in a resolution passed on the 12th February, 1872, which
reads :—

Resolved, that permission be and it is herehy given to the Hamilton
and Lake Erie Railway, to carry the line of railway along the whole
or such portion as they may see fit, of all or any, or either of the
streets in this city lying between Emerald etreet on the east, Fer-
guson avenue, Nelson street and Cherry streets on the west, including
the said streets named and the streets lying between the northern and
southern boundaries of the city, and extending to the westward from
Emerald street aforesaid within said limits, and that a copy of this
resolution duly certified be delivered by the clerk to the said railway
company.

In the year 1904 the Grand Trunk Railway Company estab-
lished a freight yard and built a substantial freight shed on the
west side of Ferguson avenue, known as the Cannon street yard.
After the establishment of this yard shunting was commenced on
Ferguson avenue to get cars in and out of the Cannon street
vard. The volume of this shunting has increased with the vol-
ume of traffic handled in the Cannon street yard. This in-
crease has been very substantial, due to the great commerecial
development in Hamilton within the past few years. The re-
sult now is, that such a use of Ferguson avenue, in the neigh-
bourhood of the Cannon street yard, is made by the railway
company which was not in contemplation by anyone at the time
the permission to carry its line along Ferguson avenue was
given to the Hamilton and Lake Erie Railway Company in 1872,

The Board has on more than one occasion, and particularly
in the case of Hardisty street, Fort William, made it a condi-
tion of the occupation of a street by a railway company’s tracks
running along that street, that the railway company should
compensate landowners injuriously affected, because of the oper-
ation of the railway on the highway, if such landowners had
not been compensated in some other way.

In the present case, we cannot, of course, review what took
place at the time the permission was given to the Hamilton and
Lake Erie Railway Company to lay its tracks on Ferguson
avenue, I have no doubt at that time the public were so anxious
for the establishment of railway facilities that the people of
Hawilton, including those who owned land on Ferguson avenue,
welcomed the advent of the railway; but, as 1 have already sug-
gested, the use of the avenue as it is now used by the shunting in
and out of the Cannon street yard, is something which was not
mplated by those affected when the arrangement of 1872
wis consummated.

I therefore think that those injuriously affected by this

nting should receive compensation. The Grand Trunk Rail-
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way Company should be ordered to ecompensate them aceor
ingly by paying damages, to be fixed by arbitration if necess:
It may be, that the Grand Trunk can make a more satisfae
arrangement for all concerned by purchasing the lands affe
outright, instead of compensating the owners. 1 think
should have the option of doing either, and that they should
ion powers of the Railway

permitted to use the expropr
if they desired to aequire title to the lands affected

This decision will be for the benefit only of those landow:
on either side of Ferguson avenue from Cannon street south
street, the zone affected by this shunting

to Rebee
Some of the property on Ferguson avenue, between
ed hands since the estal

street and Rebecea street has chan
ment of the Cannon street yard. The purchasers of such |
perty bought it with notice of the existing conditions, and t
fore are not entitled to compensation. The order shoul
limited to existing landowners within the territory

who were the owners of their property prior to the esta

ment of the Cannon street yard
CoMMISSIONER (GOODEVE  concurred.

Ovrder for compensal

BURGOYNE v. MALLETT

e Grant, County Judge

County Court, B.C'., Jud
June 14, 1912

Vancouver

1. LANDLORD AND TENANT (§ 111 E—117 NOTICE TO QUIT—REAS
LENGTH OF TIME—SUFFICIENCY
In the absence of a statutory requirement as to the lengt
for the termination of a tenancy from month to month, only a
able notice of intention to terminate the tenancy is necessary
Jones v. Mills, 10 C.B.N.S, 788, followed
Laxprogn axp TENANT (§ 111 E—117 WHAT 18 REASONABL
OF TERMINATION OF TENANCY
A half month's notice of termination of a tenancy from
month is reasonabl where the landlord knew the tenant wa
for a cheaper pluce because he could not afford to pay the
former demanded, and will be suflicient in the absence of a s
requirement of a longer notic
L LANDLORD AND TENANT (§ 111 D—99 LIABILITY OF TENANT )
AFTER SURRENDERING PREMISES AND GIVING NOTICE o
A tenant surrendered demised prem it the n
month, and at the same time gave notice of the terminati
tenaney, is liable for a full month’s rent

§. LANDLORD AND TENANT (§ 11T A—43 RIGHT OF TENANT 10 «

TION FOR REPAIRS
A tenant wh 15 not covenanted or agroe to make repa
titled to compensation for making repairs on demised pren

when made at the request of his landlord
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5 DLR.| BuraovyNe v, ManLerr.

Acrion for a month’s rent in lieu of notice to quit.
Judgment was given for plaintiff.

W. €. Brown, for the plaintiff,

H. S. Cayley, for the defendant.

GranT, Jun. Co. Judge:—The premises in question were let
by the plaintifi to the defendant for $22.50 per month, payable
in advance, the term beginning on the 17th of the month. The
tenaney continued for some months, the defendant during the
said time having on more than one occasion called the plaintifi’s
attention to the faet that the rent was greater than he was able
to pay, and that he would have to get a cheaper rent.

On the 2nd April, 1912, the defendant, having succeeded
in getting a cheaper rent, moved out, and at once notified the
plaintiff, and returned him the key, in the envelope with the
notification aforesaid; and, some few days later, paid up the
rent to the time of moving out.

The plaintiff contends that he was entitled to one month's
notice of intention to terminate the tenancy, and in lieu of that
to one month’s rent for the same.

There is no statutory enactment in British Columbia dealing
with the length of notice for the termination of such a tenancy,
and very little authority that I have been able to find under
the common law.

In Jones v. Mills, 10 C.B.N.S, 788, at p. 795, Erle, C.J.,

SUVS:

I also think a tenant holding, having held for several years (on, a
weekly tenancy), is not liable to be turned out at the end of any week
without notice. . . . The rule which applies to tenancies from year
to year has never, it seems, been extended to the case of a weekly or
monthly tenant; but, though it has been laid down that a we
monthly tenancy does not require a week's or a month's notice to ter-
minate it, unless there be some special agreement or some custom,
I do not find that any person has ever held that the interest of a tenant
%0 holding may be put an end to without any notice at all.  Some

otice must be necessary.

cly or

In the same ease Williams, J., says, at p. 797:—

I apprehend that in either case there must be a legal expression of
ntention that the tenanecy should cease. There is certainly no direct
withority on the subjeet.

Willes, J., also says, at p. 797:

I have no doubt that the inference of law arising from a contract
of tenaney like this, is, that it should continue from week to week
11l put an end to by the one party or the other expressing his dissent
1« continuance, and that such dissent cannot be expressed so as to
i end to the tenancy before the end of the current week, 1 am
Iv to adopt that view; but, as a matter of law, to say that a week's

is necessary is a proposition [ am not prepared to assent to
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Byles, J., in the same case, says:

It scems to me that the same convenience which dictates the notice
there (a yearly tenancy) makes it alsonecessary that a tenancy from week
to week should be determined only on reasonable notice. It may be
that the law has not yet determined what that notice shall be. The state

of the authorities seems to be this: there i

ome authority for saying
that a week's notice is not necessary, but there is no authority de-
fining what notice is necessary. 1 would rather decide the

case on the ground that no notice at all was given, whereas

requires a reasonable notice

This, T take it, is the state of the law in British Columbia
to-day.

\dopting the law as laid down by Willes, J., as above, that
the dissent cannot be expressed so as to put an end to the tenancy
before the end of the current week or term, the notice giver
on the 2nd April could not work a termination of the tenancy
before the end of the term—the 17th April—and not then unles
the notice was reasonable, The question is, was the half month
notice reasonable in this case? I think so, as the plaintiff wa
aware that the rent was more than the defendant felt himsell
able to pay. He knew that the defendant was endeavouring t«
get a cheaper rent, and might, if he desired, have terminate
the tenancy, on due notice, and got a more stable tenant. The
defendant, in my judgment, is liable to pay rent for the montl
ending the 17th April; as, having paid up only till the 2nd Apr
there was a half month's rent due to the plaintiff.

The defendant counterclaims $14 for certain repairs done
A.part of this work was done, as I gather from the evidene
with the acquiescence, yves, more, at the request, of the plair
tiff; and, from the facts adduced, I think the plaintiff was u
reasonable in not aceepting the needed improvements as ma
in satisfaction of his claim for the rent for the unexpired mont
As it appears to me, certain repairs were made by the defenda
without the request

f the plaintiff; and, as a discourageme
to tenants in making repairs without request, 1 shall give judy
ment for the plaintiff for £11.25, and for the defendant in t
same amount, and there will be no costs to either party.

Judgment for plaintiff
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5§ DLR.] G.T.R. v. McDONNELL,
THE GRAND TRUNK RY. CO. OF CANADA v. McDONNELL.

bee Court of King's Bench (Appeal Side), Archambeault, C.d
Irenholme, Lavergne, Cross and Gervais, JJ, June 13, 1912

Davaces (§1111—1 —MEASURE OF DAMAGES FOR NEGLIGENCE CAUSING
PERMANENT INJURIES—QUEBEC WORKMEN'S COMPENSATION AcCT,
Under the Quebee Workmen's Compensation Act the annual payment
o be made for permanent disability is one-half of the averag parly
vage of which the injured party is deprived by reason of such in
pacity

DAMAGES (S 111 1—=192) —PERMANENT  DISABILITY—OPTION  UNDER
Queske WOoRKMEN'S COMPENSATION ACT—UAPITALIZATION OF IN
COME

The workmaun entitled to a permanent disability elaim under the
chee Workmen's Compensation Act has the option of accepting the
noal income specified in the Quebee Workmen's Compensation At
else demanding that the eapitalization thereof be handed over to
nsiranee company in order to purchas
b capitalization may never exceed $2,000,

an annvity therewith, but

s (F I P—=331)—Loss OF WAGES—PROPOSED RECOMPENSATION
Y EMPLOYER—RIGHT TO COMPENSATION UNDER QUeEnkc  WoORK

MEN'S COMPEXSATION AcT

etion in
ordinary

irning capacity is to be established necording

the employer cannot, by offering u higher
it the old figures, prevent the workman
under the Quebee Workmen's Compen

\rrean from a judgment of the Superior Court, Tellier, J.,
ved on November 21st, 1912, maintaining plaintifi's action
ndemning the appellant to pay him an annual rent of #210

rages resulting from permanent partial disability following
cident

ppeal was dismissed with costs

E. Beckett, K.C., for the appellant :—The plaintift after
dent offered to take back respondent into their serviee

ne wages as before the acceident (loss of an arm

, shew
{ respondent’s usefulness was not impaired and his wage
apacity not reduced. In the second place, there is error
the annual rent at $210, seeing sec. 2 (¢) of the Aet
that the capital of the rent shall not exceed %2,000,
legal interest can yield 100 only, and not 10: Gagne

/ m Chemical Co., Que, 13 PR, 14: Ferland v. Ranfall

{ 13 P.R. 69,

Cook, K.C., for respondent:—It is not disputed that
the right arm occasions a partial and permanent in-
d the appellant’s offer of re-employment cannot de-
spondent of the relief to which the respondent is

I the appellant’s view were adopted there would be

of a workman being defrauded of his recourse by
expedient of a re-engagement at old wi

res for a few
then dismissing the employee: Walton, p, 123
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Foran, p. 81, see, 329; Fuzier-Herman, vol. 32, p. 968 (1953
Dalloz, 19002232, ibid., 1900-2-453, ibid., 19022451, In
termining the vent payable to the injured workman two clemer
only are to be considered : 1st, the wages earned before the a
dent, and 2nd, the wages which the workman may expect
carn after the aceident: Walton, pp. 126, 127 Foran, p. 81
328 Sachet, Sth ed., vol. 1, see, 5385 Dalloz, 1900-2

30, il
The tables and figures as to diminntion of capa
have been compiled by Sachet, Aceidents du Travail, 5th

p. 314, see. 339, and Fuzier-Herman, vol. 32, p. 968, see, 19
and have been followed in Vigneault v. Browillard, Que. 40

12. and in Glover v. Otis-Fensom Elevator Co., Avcher, J., A
7th, 1911

Beckett, K.C., in reply

Montreal, June 15, 1912

followiny opinion was handed down,

Cross, JJ The respondent’s right under the Aet (9 1
VIIL ¢h, 66) is to a rent “equal to half the sum by wh
wages have been reduced in consequence of the aceident’
2 (b

I'he appellant says that his wages have not heen so red
ut all. If that be true, it follows that the respondent can
nothing under the Act

To prove that it is true, the appellants produced the
offer to employ the respondent at better wages than he was
ing at the date of the aceident. But does the fact th
employer is willing to pay the respondent such wa
what the English version of the Act calls his **w

s pro

s"" h

ag
been reduced in consequence of the aceident? Some infi
support is given to the appellant’s contention by the de
Eyre v. Houghton Main Coll. Co., [1910] 1 K.B. 695, 26
L.R. 302, 102 L.T. 385, 79 L.J.K.B. 698, but it is not

dircetly in point. The respondent has eited Walton, p. 12
Foran, No. 329 D, p. 1900-2.232, ibid., 1900.2-453, ibid
151; 32 Fuz-Herm. p. 968 (1953 A surgeon has testif

respondent’s earning power is diminished seventy-five p
The appellant says that we have not to do with earnin
but with “*wages.””  This answer proves too much,  Clem

is no procedure or act of reducing wages in consequen
aceident, It is true that the Aet speaks of reducing
reducing literally means bringing down from one ame

lesser amount, and this reducing is spoken of as being
quence of the aceident. That being so, T agree with Dea
and the French decisions ecited by counsel for the r
that the word ““wages’’ in section 2 means earning pow
think that this view is strengthened by see. 19, The 1

an agreement by master and servant wherehy, notwit

MR T e
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5 DLR.| G.T.R. v. McDoNNELL.

the injury, it would be arranged that the service would be con-
toned and the old rate of wages kept on would involve the erea-
tion of a legal relation different from that provided for by the
Aot It would be a legal relation terminable at will, whereas the

I relation created by see. 2 05 not so terminable,

I therefore consider that the appellant did not destroy the
proof of reduction of **wages™ made for the respondent

The other ground of appeal is that the yvearly rent of $210
adjudged by the Superior Court is more than the Aet authorizes

the Court to fix
The appellants” ease, on this head, rests upon the coneluding
clanse ol see. 20 which reads: ““The eapital of the rents shall

ot however, inany ease, exeept in the case mentioned in art. 5’

it here in question—**exeeed two thousand dollars.”  We
have been referrved to annuity tables to prove that $2,000 cannot
vield o rent of $210 per year.

Ihat, however, does not make out a case for the appellant
[it were to happen that two years hence the respondent s wages
ame up to the rate which he earned before the accident and there
were to be a revision under the Aet, the appellant may find itself
much better off than if it had paid a capital of $2,000, The
maximum of capital is fixed not upon the footing of an ordinary
annuity, but subject to the contingencies provided for in the
\et. If the plaintift' considers his chance of being able to col-
leet the rent from his employer for an indefinite period in future,
e can eleet to have a lump sum set aside as capital, but in that
cise he must be satisfied with what a capital of not more than
$2,000 will yield.

Besides, it is for the Court to apply the measure supplied hy
the Aet itself, namely : ““half the sum by which his wages have
been reduced.” I we were to read into the Aect the inference

which counsel for the appellant argues we would not be
giving that measure,

I consider, therefore, that the second ground of appeal is not
minded and wounld dismiss the appeal,

Appeal dismissed.
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AUDET et al. v. JOLICOEUR,
Quebee King's Bench (Appeal Side), Trenholme, Lavergne, (ross, Car
and Gervais, JJ. June 17, 1912
1. Evivesce (§VIE 35 ADMISSION OF PAROL EVIDENCE TO SHEW T1
WRITING DOES NOT CONTAIN ALL THE CONDITIONS
Parol testimony is not admiss in contradiction of the cont
of vriting 1t the ymplete admission of the o) ‘ i ma
lowed as proof of a condition not expressed in the writing
party himself may very wel mit and acknowledge \ ¢ Wr
is validly made d " contain all t T wreed u
2. LANDLOF y TENANT (§11 B 215 LEASES Im » PRON
FOR DESIGNATED PURPOSE—RIGUT TO 1}
OCiia & land for a purpose which does not i \
1 1 ther n, tor e tinat nof the 1t |
[l 1 r mn 1 wd 1 n 1 L usn it '
Pax ' §11—8 Riurs a F PART IN GRA
i OF PARTNERSHIP PROPEN
A\ I lesire \ 1 lea f '
fn . ) ¢ thone nected fir
- . land for a saw-mi ind |
1 ‘ | from ay o1 \ r \
' I it 1 1 v lumix
} rained f ing weon \ "
though the written leas i
4. INJUNCTION §11 12 RIGHT OF LANDLORD AGAINST ENA
I ACTION O RESTRAIN WITHOUT CLAIMI CAN
LEA
A f 1 ' on v \ \
usin 1 1 e ed 1 L manr ntr ] '
lodrt ( 6 Que, S 1. di
t " v, ( Quel One., S
Rhea N 0 0 KB, 414, re N
| D ( 1l anada, v "
5. A \ (R toxs (§ 111 ¢ { LAaxpLorp—1 IRICT
ot ' » ROl Iy | ACH |
| voot lama » the
AN appeal by the plaintiffs from the judgment of P
J., refusing plaintifi's an injunction against defendant
The appeal was allowed, Lavergne, J., dissenting
P. L. Faribault, for appellant
L. Morin, for respondent
Quebee City, June 17, 1912, The judgment of the ]
of the Court was delivered by
Carrorr, J Jolicoeur leased from Audet and ot
certain lot of ground situate near the St. Sabine statio
the Quebee Central railway line The lease was dra

Audet,

and reads as follows
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La dite compagnie loue un terrain formant environ un arpent, de
forme irrégulidre, pour cing ans, & partir de la route de Ste-Sabine,
borné au sud par le terrain du Québee Central, au nord et au nord-

ouest par la dite compagnie, pour le prix de

vingt piastres
annuelement,  Si ce terrain forme plus qu'un arpent, il

ir année

iera le
surplus en proportion jusqud deux arpents s'il lui est néeessaire et
si le terrain &'y trouve défriché, av

nque en foi

arantie de tout trouble quel
les pr

qUoi nous avons sign sentes
(Sgnd.)  Avoer, Cuasor, Prox & Cu
par J. C. Avoer
CHARLES AUpET
Jo AL Joncorte

defore the signing of the lease Jolicoeur had tried unsue-
ssfully to lease this lot from Chabot and Potvin, the
wdd being the mana
1l

first-
r of the Audet Co, and the second, one
i partners in said company.

The reason for which Chabot and Potvin did not

want to

lease is that Jolicoeur had told them he intended to build a saw

il on this ground. This same company had alveady leased a

lot nearhy to one Couture, who had undertaken to saw all the

npany’s wood.  Another reason given is that there was dan-
rof fire owing to the proximity of forest.

It is also proven that Jolicoeur, hefore signing this lease, had
n steps to acquire a barker, and subsequently to the signing
the deed had bought an ordinary saw to saw logs.

\fter the lease had been signed he began to build a mill and
the masonry work thereon.

\udet et al, on October 27th, presented to a Judge in Cham-
rs. a petition for an interlocutory injunction enjoining Joli-
ir from continuing this work. This petition was granted and
s to have been served at the same time as the writ which is-
I on the 28th of Oectober.

Ihe deelar:

ation annexed to the writ coneluded as follows

in this ecanse

[hat the interlocutory injunction issued

Land declared absolute and perpetual, and that a peremptory and
petual injunetion be,

therefore, issued ordering the
ese works; that this (

cessation of
sndant to de

urt be ple

od to order th

within eight days from the serviee of judgment upon him,

part of the said mill which may have been built up at the

I the service of these presents, failing which that the plaintifls

withorized to have the said demolition made at the
with costs,

defendant’s

reasons invoked in support of the petition and of the
, that Jolicoeur concealed his intention to build a mill
, und that on the contrary, he declared to Audet that
vas desired for a lumber-yard, on which he would put
Il camp for his men, and that without such fraud the
Id never have been signed by Audet.
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Jolicoeur pleads that the lease is without condition; that t
destination of the premises has not been changed; that the pla
tiff's are without interest, and that the procedure is illegal,
they did not pray for the cancellation of the lease

It is true that the lease does not contain any condition f
bidding Jolicoeur from building a mill, but when he was in t
witness-hox Jolicoeur was asked

Q. Did you tell Mr. Audet why wished to lease this grour
A. Well, we mentioned it wa we wood in, and build a
I Wt was said in Yice, |
‘ \ I I o o1 nta the
Q. Wa re any question in your pourparle f u
A. | ' ' ild be

hen he went to sign the «
for the purchase of macl

hat would be done |

waat the ground was intend

1 lumber yard

['nd ¢ renmsta s, can this admission be M1
the contract in order to complete the conditions wi
expressed thereir

It s s t t

I ol testimony 0 to prove beyond or

ontents ol 1 wnrting I"'l' the l""H[""' "
opposite party may be allowed as proof of the condition 1
pressed in the lease I'he party himself may very wel
and acknowledge that the writing which is validly ma |
not contain all the conditions agreed upon !

And if this admission makes legal prool then the

be read as containi a condition of the destination
ground as heing for a lnmber yvard and a small ean

Could the del 80 inge this destination, and
allege the lack of interest of the plaintiffs?

('.(", says the principal obligations ol
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Mignault, vol. 7, p. 300, says:—

Lorsque les clauses du bail déterminent la destination de la chose,
le locataire ne peut se servir de la chose que pour 'usage exprimé par
I'ai donné 2

le bail. Par exemple, si voulant bonifier un champ, j
du sainfoin et de avoine, il

ferme & un laboureur afin qu'il y fa

ne lui est pas permis d'y semer de l'orge ou d'autres grains

When the conditions of user are not expressed the cireum-
s of the case must be taken into account

The authors, amongst others, Beaudry Lacantinerie, say that
n such a case the installation of the machinery necessary to the

istry carried on by the lessee is not prohibited, as it does not
tail & modification in the form of the thing leased.
In the present case, however, we are not dealing simply with
ichinery, but with the ereetion of a building, as masonry walls
were being put up, and Beaudry Lacantinerie says (2 ed., 2

wmage, No, 646)

Siole bail 1 dit rien des construetic

elles sont interdites aun

reneur, car modifieraient la forme de la chose loude. Llinter

tion de faire des constructions est done en principe, une clause

oduit pas de conséquen

s particulitres

But it is not necessary in this case to deeide whether this

ral prineiple applies, because the destination of the thing
sed was agreed upon between the parties, and although there
» written prohibition to build, this prohibition must neces
surily be implied. The prohibitive ¢’ use is implied.

\ person who leases a lot of ground for the purpose of a
r vard cannot build thereon, for the destination of the
¢ leased is agreed upon. There is an implicit prohibition to
t for any other purpose
Ihe defendant says that the plaintifis have no interest, and
wut interest there is no aetion,
1 such cases as these prejudice results from the violation
contract entered into between the parties, and as Beaudry
ntinerie very properly remarks, relatively to the sanection
itions flowing from a lease, vol. 1, p. 318, No. 601, it
an erroneous solution to allow the action only in a case
the user contrary to the destination of the thing leased,
I damage to the lessor.
tte solution suflit, du reste, pour condamner la doctrine qui la

+ ear il est contraire aux principes les plus élémentaires que
Y mmages-intéréts  résultant de Vinexéeution d'une obligation
thordonnés & un préjudice dont le créancier serait vietime

defendant makes a serious objection as to the form
rocedure,
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)
QUE. An interlocutory injunetion is only accessory to the aet
K1t and the getion does not pray for the cancellation of the lea
1912 the conelusions are the same as those of the petition for inju
! tion
f \‘,Ml I must say at once, however, that the action goes beyvond
Joricoktk.  conclusions of the petition and prays for the demolition of
St 3 work already done
| I'his injunetion procedure is not unknown in Fran
though it does not there exist in the same form as here
Franee there is an action which would lie to order, as in
case, the demolition of the works
It has been held, it is true, that an interlocutory injur
s a4 conservatory measure, and the aceessory of a prineij
tion nd lecision in MeArthur v, Coupal, Que, 16 S.(
‘\"“"‘\l'E'v corn t nso lar 15t t " r 1 an
n o But the neral prin | down ther
contrary to t letter and to the spir law. For «
one of the Judges who gave his opinion goes as far as sa
v Judge cannot grant the petition before the writ of sun
has been shewn him, as if our article 957 C.P, required
to be issued beforehand
Mr, Justice Cimon properly dealt with tl 18
tention in the case of Wilder The City Qu
S0, 128
It is correet to state that the new code of procedure al
the writ in injunction as a prineipal demand?
Such was eertainly not the intention of the codifiers
clared that they were extending the pe of this useful r
If the opinion expressed in Medrthur v, Coupal, Que
21, were to obtain, the scope would have been restriete
not exten for, under the old code the injunction ex
a main action, and sometimes as a conservatory measur
it was inserted in the writ itself, whereas to-day it fo
order annexed to the writ |
We repeat our opinior expressed by Mr. Just {
Iheaume v. Stuart, Que K.B. 414
It is a mere qu n \ s ¢ I e i
is an independ 1 or aom Lecess f
I a 1 Wi n 1 1 irdly b 151y
\ r 1 1 ] L ) trair rea ¢ (]
nen I I e trade mark rights, or brea b
nership deed, would n nstitute an action by itself
As to the defendant’s objection to the effeet that a

tion of the leas

a chapter dealing with

sees 18 not to

wuanded, I will ans

edings |

should have been den

the proee wtween lessors

construed as containing an exclusive




DL}

act)
leas

injun

il 1
of t

unet
ipal

n act
rein

xamj
gt
i

la

ns
Que

bolis

who
rem
It
ted,

xist

5 DLR.] AUDET V. JOLICOEUR,

nd that the ecommon law procedure for the maintenance of their
richts is not taken away from lessors and lessees,

L'emploi de ce mode ult,

articulier de proeédure, (says Mr. Mig

1. 7, p. 200), n'est cependant que facultatif

| am of opinion that Jolicoeur used the ground leased to him
n a way which was contrary to the user agreed upon by the
parties, and that the injunetion should have issued, and the
ippeal is therefore allowed,

LaveraNE, ., dissented.

Appeal allowed

Re McGILL CHAIR CO.; MUNRO'S CASE.

Ontario High Court, Mevedith, CJ.CLP, April 17, 1012

PERATIONS AND coMPANIES (8§ V A—168 BONUS STOCK OR SIARES
SOLD AT A DISCOUNT—ONTARIO CoMpanies Act, 2 Gro, V. o 31
\ company organized under the Ontario Companies Act, RS0

1 191, cannot issue shares of capital stoek at a diseount or as
i

Ouregum Gold Mining Co, v, Roper, [1802] A.C. 125, and Welton

Saffery, [1S0T] A.C, 200, followed. ]

PORATIONS AND COMPANIES (§V

276) —LIABILITY OF HOLDER OF
BONUS SHARES IN LIQUIDATION PROCEEDINGS

wrson to whom company shares are |

issued as o bonus and who,
1 aequiescence, was treated by e company as a shareholder, is
n liguidation proceedings for the par valie of sueh shares
Welton v, Saffery, [ 1807 ] A.C, 209, and Re Cornwall Furniture Co
HL 20 LR, 520, followed Watthew Guy Carviage and At
( Thomas' Case (1912), 1 D.LR. 642, 3 O.W.N. 902, distinguished. |

BATIONS AND cOMPANIES (§V Fi3—2

EFFECT OF RESOLUTION
BECALLING ALL STOCK CERTIFICATES ISSUED AS A HONUS—LIARILITY
I SIHAREHOLDER.

whom company shares are illegally issued as a bonus, t
ed from liability to pay their par value, by the adoption of an

ex resolution by the shareholders to the effect that all stock

ded as a bonus be recalled into the company, pursuant
i resolution, there was an attempted cancellation of the shares
Ourcgum Gold Mining Co. v, Roper, [1892] A.C. 125, and Bellerby
¢ and and Marwood’s Steamship Co., [1902] 2 Ch, 14, fol

ONS AND cOMPANTES (§V B—1T8 CANCELLATION OF

ALLOT
P lLLEGAL SHARES—BoNXUS—MISTAKE OF LAW

s of company stock as a bonus eannot, upon
lity, have their allotment eancelled on the
1t they were issued under a mistake of fact, sinee, if there
mistake, it was one of law
Sandys (1880), 42 Ch, D. 98; Welton v, Saffery, [1807] A
Re Cormweall Furniture Co, (1910), 20 O, L.R. 520, follow
haw v, Nicolls (1873), 3 App. Cas. 1004, distinguished.]

VIONS AND COMPANTES (B V A—170)—RIGHT OF COMPANY

o
OT FRACTIONAL SHARES—LIABILITY OF SHAREHOLDER ON

ganized under the Ontario Companies Aet, R.8S.0, 1807
s not empowered to allot half shares of stock, and a person
t mapany purported to allot two and one-half

shares is
» shares only,
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AN appeal by the liquidator of the company from an or
of the Local Master at Cornwall, dated the 12th Septem!
1911, refusing to settle the name of Munro, the respondent
the list of contributories in respect of two shares and one |
share of the capital stock of the company, upon a reference
winding-up under the Dominion Winding-up et

November 20, 1911, The appeal was heard by Meri
C.J.C.P., in the Weekly Court at Toronto

George Wilkie, for the liguidator

J. A. Macintosh, for the respondent

April 17, 1912,  Megepirn, The facts, as
they are material to the question for decision, are undisp
and are: that the respondent was asked by MeGill, a dir

of the company, to subseribe for shares, and was promised

and a half fully paid-up shares of $100 each, for $500; m
as advised by Pitts, another director, to do so. The respo
agreed to take the shares on these terms, and accordingl
seribed for them and paid the $500, receiving on the 161l
ary, 1907, a stock certificate describing the shares as full
up
This transaction was not an isolated one; for, as |

stand, all the shares issued hy the company were subseril
ind allotted on the same ter

A\ll parties acted in good faith and under the

the transaction was one into which the company might la
enter

\ resolution of the directors had been passed or

October, 1906, *“that services in conneetion with the pn

nd organisation of the MeGill Chair Company be paid
fully paid-up shares of the stock of the company, and 1
ficates be issued for the same.’

Instead of allotting bonus shares to the persons
rendered the services mentioned in the resolution, the |

adopted of giving to each person who subseribed for

three shares for every two for which he paid, or at tl

the additional fifty per eent. being prov ded by the sl
1

issnne of which was authorised by the resolution

\lthough this was the plan adopted, Munro was t1
the hooks of the company as having subseribed for fi
and paid for them with the $500, and as holding t
half shares paid for by “‘services rendered in connec
promoting this company.”

The respondent, on the 24th April, 1908, gave a pr
Campbell to vote for him at a shareholders’ meeting t
on the 27th of that month, and in it he deseribed him

holder of seven and a half shares; and the responde
attended two of such meetings
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5 DLR.| Re McGiu Cuar Co,

In January, 1910, the company, as the learned Master puts
t. was in deep water finaneially.
Some of the shareholders, to whom shares had been allotted
i similar terms to those on which the respondent’s shares were
allotted to him, had, about a year before this, learned of the
illegality of the transaction, and demanded that the certificates
which had been issued to them should be cancelled and new
certificates issued for the shares for which they had fully paid
cash,  These demands and oceasional threats of legal pro-
vidings to enforee them continued during the year preceding
he passing of the resolution to which I shall next refer
On the 14th January, 1910, at a meeting of the shareholders
VIS l'l‘\ll]\"‘ll N

Ihat all stoek eertificates which have been regarded in the light of

s MeGill
erformed special services in connection with the promotion of the

nus stock be recalled into the company, and whereas Th

mpany is desirous of retaining his stoek that he may be exempt from
thove resolution,

The respondent made no separate demand to have his bonus
shares eancelled, but he was present at this meeting and voted
n favour of the resolution.

In pursnance of this resolution, the stock certificates, exeept
MeGill's, were called in and eancelled, and on the 22nd Janu-

1910, a new ecertifieate was issued to the respondent for
five fully paid-up shares,
Iu the view of the Master, the respondent, in accepting the
seven and a half shares, acted under a mistake of faet; and,
ng repudiated the bonus shares, as the Master found, as soon
s hie heeame aware of the mistake, he was entitled to have the
ent of them cancelled, as was done

I'he mistake under which, as the Master thought, the re-
ent acted was in believing that the seven and a half shares
is they were represented to be, fully paid-up

n unable to agree with this view. The mistake of the
! ndent was not, in my opinion, a mistake of fact, but a
as to the law,

s not like the case of Burkinshaw v. Nicolls (1878), 3 App.
1004, where the company was held to be estopped from
¢ that the shares were not fully paid-up, by the certificate
i had issued, and on the faith of which a third person
hased the shares from the person described in the certi
being the owner of them, stating that they were fully

R

espondent dealt directly with the eompany, and knew
18 purchasing from it shares that had not been issued

else, but were being issued then for the first time;
iistake under which he laboured was the belief that the

-1
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2

[‘ ONT. company had a right to issue shares to him at a discount of o registe
e O third of their face value, for that was the effect of the tra ( (
i i 1912 action, the ap
4| The position of the respondent is well deseribed by what stak
! Wll'l'”‘ said by Bowen, L.J., in Er p. Sandys (1889), 42 Ch, D. 98,1 cas '
CuamCo, The defendant in that case songht to have the register recti ot

by striking out her name in respect of six hundred and sever L«

Meredith, C.%- three shares issued at a discount, and the money she had p ‘
of them repaid to her. “*The question,”” said the 1 I cont

‘is, whether the respondent, whose name is upon 5 €1

register, has agreed to become a member., The original cont In

under which she applied for shares was not one that, as long a

it rested in fierd, could have been enforeed She applied en

hares to be given to her coupled with a condition which the in

would not recognise, and the company had no right, disre

ing the condition, to force upon her something which she

not asked for the case stood there, there would have
an end of the matter. The original contract was not one
could have been enforeed, and in giving her the shares wit
attaching the condition to them, which she made a porti

her offer, the company were not giving her what she asked

But the matter does not rest there, and this is just the
of the case Afte

after she knew that

her name was placed on the register

1er name was on the register, she did
tain acts which were only consistent with an intention
part to be treated as a member of the company, and to
herself as a member of the company in respect of these pa
lar shares which had been so appropriated to her. If that
evidenece of an agreement to be a member, I really do not

what is.”"  Lindley, L.J., in the same case (p. 115), says

1 (
is \
No d v
Ve he
and finds she is on the register, what does do? Does she
ite?  Assume she might, but does she? O he reverse; beir
1 ignoran s she says, of her 1 in ignorance
mate |l fact, bu n ignorance, or under an errom
pression as to of what is about—she tre
s a el er in v of these shares

And Cotton, L.J., points out (Ez parte Sandys (188
Ch.D. 98 at p. 113) that there was in the case wl
wanting in I'n re Almada and Tirito Co. (1888), 38 Ch. |
namely, the assent of the shareholder to her name being
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register in respect of the shares; and he distinguished Beck’s
Cuse (1874), L.R. 9 Ch. 392, saying that ‘‘the mistake on which
the applicant was there relying was not a mistake in law, but a
wistake in faet;”’ and, after a reference to the facts of that
case, he added: “‘If there had been a mistake of the general
Jaw of the country, he could not have been relieved. But what
the Lords Justices held was, that he was entitled to have his
name struck off the register because he had been put on under
a contract entered by him under a mistake in fact, of which he
was entitled to have the benefit,”

In Welton v. Saffery, [1897] A.C. 299, the shares had been
ued at a discount, and it was held that the holders of them
were not released from liability in a winding-up to calls for the
amount unpaid on their sharves, for the adjustment of the rights
f the contributories inter se, as well as for the payment of the
ompany’s debts and the costs of winding-up. Speaking of the
nature of the transaction, Lord Maenaghten said (pp. 321-2):

Fhe truth is, as it secems to me, that there never was a contract be-
veen the company or the sharcholders, on the one hand, and the
sons to whom these discount shares were offered, on the other,
Ihere was an offer by the directors purporting to act on behalf of the
mpany, but it was an offer of that which the company could not

give, beeause the law does not allow it. There was an acceptance by

the discount shareholders of that offer, But that offer and aceeptance

uld not constitute a contract.  Both parties acted under a miseon
eption of law, and the whole thing was void, The company, however,
weld the names of the discount shareholders on the register; they
wed their names to remain there until their remedy against the

iy was gone; and now they cannot be heard to say that they

not sharcholders

Er p. Sandys, 42 Ch.D. 98, was followed by Britton, J., in
e Cornwall Furniture Co. (1910), 20 O.L.R. 520, and his de-
sion: was affirmed by the Court of Appeal. The question in
se was as to the position of persons to whom bonus shares
cen issued ; and, dealing with it, the Chief Justiee of On-
said (p. 533)

is now too late for these persons to ask to be relieved from their

uoas holders of the shares which they thus acquired No

ibt, they acted under a mistaken belief, but that fact does not suffice

title them to be relieved.  Having assented to the allocation of

ires and aceepted the position of holders in respect of them, they

be relieved from the liability attached to the position simply

“w they made a mistake in the general law. There is no question
facts were fully known to them,

Cornwall case |Re Cornwall Furniture Co., 20
0.1 1201, the question arose after an order for a wind-

in of the company had been made; and I refer to it
the purpose of shewing that a mistake such as that
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under which the respondent laboured is a mistake as to the I
and not a mistake as to facts.
In the English cases it will have been noticed that

assent of the shareholder to his name appearing on the regisi

of sharcholders is spoken of as the determining factor
fixing him with liability as a shareholder; and in the cas
mr there is nothing to shew that the respondent knew that

name had been entered in the register as the holder of the s
and a half shares. That eircumstance is not, in my opin
naterial, as the real determining faetor is his knowledge
the company treated him as a shareholder and his acquiese
in being so treated, and that I take to have been the opi
of the Chief Justice of Ontario, judging from his observatior
the Cornwall case |[Re Cornwall Furniture Co., 20 O.L.R
whieh I have quoted—**Having assented to the allocation ol
shares and aceepted the position of holders in respect of tl
they cannot be relieved s i

Fhe Aet under which the ecompany was incorporated
Ontario Companies Aet, R.8.0. 1897, ¢h. 191, contains no
vision similar to see. 25 of the English Companies Aet of 1
which provides that every share ‘‘shall be deemed and
to have heen issued and to be held subject to the paymer
the whole amount thereof in ecash, unless the same shall
heen otherwise determined by contract duly made in wr
and filed with the Registrar of Joint Stock Companies
hefore the issne of such shares.”

It is c¢lear, however, from Ooregum Gold Mining (
India v. Roper, [1892] A.C. 125, that, apart altogether fro
the issue of shares at a discount is

provisions of see. 25,
vires a company whose capital is divided into shares of a
amount, and the liability of the shareholders of which is |
to the amount unpaid on their shares. See the observatic
the Lord Chaneellor (p. 134), Lord Watson (pp. 135-6
Macnaghten (p. 145), and Lord Morris (p. 148). S
Welton v, Saffery, [1897] A.C. 299, supra.

There is, in my opinion, no reason why these and
cases should not be applicable to companies incorporated
the law of Ontario

The Ontario Companies Aet, R.S.0, 1897, ¢h. 191, »
that the number of the shares and the amount of eac
shall be stated in the application for incorporation (s
and see. 33 provides that ““not less than ten per centu
the allotted shares of stoek of the company shall, hy n
one or more calls formally made, be ealled in and made
within one year from the incorporation of the compa
residue when and as the hy-laws of the company direct

although there is no express provision limiting the lial 1y

shareholders to the amount unpaid on their shares, sec
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5 DLR.] Re McGmn Cuamr Co,

pliedly at all events, so limits it; and the constitution of a
company ineorporated under that Act possesses, therefore, hoth
of the features which led to the conclusion that it was ullra
vives of a company incorporated under the English Act of 1367
to issue shares at a discount; and in the reported cases in this
Provinee the English decisions have bheen applied, notwith-
standing the absence of any provision in our Companies Acts
similar to see. 25 of the English Companies Act.

For these reasons, I am of opinion that the respondent was
not entitled, upon the ground of mistake, to be relieved from his
position of shareholder in respeet of the two and half shares;
and it follows, T think, that the resolution of the 14th January,
1010, and what was done under it, was ulfra vires the company.

In the Qoregum case [Qoregum Gold Mining Co. v. Roper,
[1802] A.C. 125, the Lord Chancellor (at p. 133) said:

It seems to me that the system thus (ie, by the Companies Act)
ereated by which the shareholder’s Tiability is to be limited by the
umonunt unpaid upon his shares, renders it impossible for the company
to depart from that requirement, and by any expedient to arrange
with their shareholders that they shall not be liable for the amount
unpaid on the shares, although the amount of those shares has been,
in accordance with the Aet of Parliament, fixed at a certain sum of
money. It is manifest that if the company could do so the provision
in question would operate nothing. 1 observe in the argument it has
heen sought to draw a distinction between the nominal capital and
the eapital which is assumed to be the real capital. I can find no
withority for sueh a distinetion. The capital is fixed and certain,
md every creditor of the company is entitled to look to that capital

15 his security.

In Bellerby v. Rowland & Marwood’s Steamship Co., [1902]
h. 14, the Master of the Rolls, quoting this passage from
speech of the Lord Chancellor, added (p. 26): **And the
iinions of the other learned Lords are to the same effect. The
justification of forfeitures rests upon the statute itself, and I
think that since Trevor v. Whitworth (1887), 12 App. Cas. 409,
no authority ean be relied on as justifying a surrender having
the effeet of reducing capital which cannot be supported as a
: of forfeiture.”’ Stirling, L.J., in the same case (p. 29),
ssed the opinion that ‘‘the weight of authority is in favour
view that forfeiture, which is specifically mentioned in
\et of 1862, stands on a special footing, and that surrenders
nly be supported in circumstances which would justify
ture,”” Cozens-Hardy, L.J. (p. 31), dealing with the same

m, Saysi—
When, however, the transaction involves, as in the present case, the
s by the company to the shareholder of uncalled capital on their
« it seems to me that it is within Trevor v. Whitworth, 12 A,
100, a reduction of capital not sanctioned by law, The decision of

ONT.
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Meredith, C.J.
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| et
! ONT e of Lords in the Ooregum case, [Ooregum Gold Mining (
H.C.J 1802] A I, that shares in a limited company cay
be issued at a discount, involves the principle, that the company

1012

not by any deviee relieve a shareholder from the liability to pa

R full amount due on his shares, This w I be the result, if the s
Mt had been retained by the plaintifls, ir urrendered
Citare Co company.  But the fact that in cons release the s
Meredith, C.J. rrendered seems to me to render the transaction no better, |
lled capital is part of the assets of the compar 'l
pany, therefore. parted with £415, a n of its assets, in cor
‘ f1 wequisition of the " I'his wa 1 pu \ of
) ul i lire wi n the {1 v. Whit
Lo
I do not understand how half a share came to be allotted

find no warrant in the Aet to allot anything less than a sl
ind 1 do not think that the hability which, | hold, attache

the respondent, extends to the half share which the comj
assumed to allot to lam This point was not taken on
irgument, and counsel may spe to it if the appellant
nds other t totl in order | 14
the app nd substituting the order of 1 Lo |
in order that t name of the respondent be put upon tl
contribn in respeet « ( "
I'her |1 no cost ppea roft rp
| last
1 ol 10 4 itter na !

18] ) N, D02 ) tis X Oppo ) eV |
| ' I ] ! I 1 1 1
nd 1 | n n upon it. 1 find IWEV moanguin
earned hrother, that it is not n 1se 1
! to ta shares w still exe t the time the o
1o ) n mus shares wa |
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BOLAND v, PHILP.

Outario High Court Trial before Kelly, J.  June 27, 1912

SPECIFIC PERFORMANCE (81 A2 Risnr 10 REMEDY —CONTRACT FOR

SALE O LAND ABSENCE Ok INSTRUCTIONS  OR - AUTHORITY OF
OWNER,
One eannot be compelled to specifieally perform a contract for the
de of Jand owned by him, which was made by a person who acted
without instructions from or the authority of the owner

ONTRACTS (8 1 K 507 ) —REQUISITES —STATUTE OF FRAUDS —SUFFICT
ENCY—SEVERAL WRITINGS

Where the defeadant, who had, while dealing with a
grent,

real estate
tionod property belonging to his wife, without giving him
nstructions to sell it, upon receiving an offer by telegraph for such
property, which, however, was in fact made to
ent, not associated with the first real estate
it who had neg

another real estate
agent, in any manner,
plaintitt, and had given him a
receipt for a cash payment stating that it was received to apply on

olfer to purchase the property, whie
er, and later, the seeond real estate legram in the
e of  the  first  real  estate  agent  making  another  offor,

h the defendant wired the first agent to a

iated a sale with th

hoit deserilw refused such

ent sent a

it the title was in his wife, wherenpon the second

m the plaintilf a further payment by cheque, payable to the Realty
hange, which did not shew for what it wa< given, and which was

swrsedd by the second agent in his own name under in tructions from
tirst agent, such receipt and telegrams did not amount to a written
tract suflicient to satisfy the requirements of the Statute of Frauds,
¢ the defendant’s telegram to the first agent was an instruction
im 1o aceept the offer of the plaintiff, which he did not do, and
weeptance by the second agent was insuflicient becanse the defen
nt had not given him authority to aceept it for him, and the indorse
t of the cheque by the second agent under the first o

f suflicient to constitute an acceptance, was not binding wpon
lefendant, sinee the first agent could not del
the authority the defendant had given him

gate to the

§12) —DISMISSAL OF ACTION —PLAINTIFF MISLED BY DEFEND
ANT'S CONDUCT

n the dismissal of an action for damages for the hreach of an

ent to sell land, upon the ground that those who purported to
for the defendant had no authority to make sueh contrac
wt be awarded against the plaintiff, who was misl
lant's eonduet into the belief that he was dealing with

I the right to contract with him

t, costs

by the

a person

w against William IL Philp and Ida Ewmily Philp, hus
ind wife, for specific performance of an alleged agree
i the sale of property on Murray street, in West Tor

in the alternative, for damages for breach of the agree

ction was dismissed without costs.
Vacdoncll, K.C., for the plaintiff,

It Gray, for the defendants

J.:~The defendant Ida Emily Philp is the owner
roperty; the evidenee shews that any negotiations or
with the plaintiff in respect of it were carried on, not

Lk

Statement

Kelly, 2.

51
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by her, but by others without any instructions or authority fi
her. She is not, therefore, linhle

\s to the defendant William I1. Philp, he had had dealir
with an agent, Bergland, in relation to other property, and n
tion was made between them of the property now in quest
although it is not elear that any instructions were given
Bergland to sell it

On the 14th September, 1911, the defendant W, IL. Pl

being then in Saskatoon, a telegran was sent to him hy B
land, that he had an offer for the purchase of the property
offer referred to being a verbal one by the plaintiff, who n
it to one Findlay, to whom he then paid £20 and from who
took a reecipt therefor, “‘as deposit on offer to purchase lot
37, 38, 39, Murray street,”

with Bergland; but, ha

Findlay was not associated
learned from the plaintiff that he was desirous of investi

the purchase of real estate, and knowing of the proper
question, he negotiated to bring about a purchase thereo
the vintiff; and, after Findlay had communicated with I3

to examine the property or

the three of them went
It was after this examin

land, t
they believed was this property
ntiff made the verbal offer and paid the $20
. Philp, on the 15th September, r
the offer, but ment

that the
The defendant W
by telegram to Bergland
terms which he would be willing to aceept
The plaintiff, on or about the 15th September, becams
through searching the registry office, that the defendan
Emily Philp, and not William II. Philp, was the owner

refusing

property

On the 20th September, this telegram was sent hy B
to W. 11. Philp, at Saskatoon: *‘Have another offer yo
hundred feet Murray street at seventeen fifty a foot
Two hundred and fifty every six mont
Interest six per cent. \
Advise you to

hundred eash
entire halance in three years
sponsible party who is financially good
this offer. Answer immediately.”

Both telegrams to Philp were written out hy Findl
signed Bergland’s name thereto,  Bergland denies that
aware that the telegram of the 20th September contair
reference to the responsibility and finaneial standing
person making the offer, or that it advised the aceeptar
he admits that he approved of the other terms of the t
and of Findlay's signing his name thereto,

On the 21st September, Philp replied to Bergland
following telegram: “* Aceept offer. Property in wife
Back in two weeks.”” A formal contract was then prep
tween the plaintiff and Ida Emily Philp, and was signe
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plaintifi'; but, on its being presented to Mrs, Philp for her sig-

iture, she vefused to sign it, and denied any right or auth-

ity an her lmshand or B
property for sale.

The plaintift then fell back on the telegram and receipts as
constituting an agreement, for breach of which he elaims dam-
aves as against the defendant W, 11 Philp.

\fter Bergland’s receipt of the last-recited telegram, Find-
lay communieated with the plaintiff, who paid Findlay another
#50 by eheque payable to the Realty Exchange, the cheque not
ndieating in any way the purpose for which it was given., It
was endorsed by **The Realty Exchange, W. IL Findlay ;"
Findlay received the proeeeds thereof, which, at the time of the
irial, were still in his possession,

and or any other person to offer

I do not think the plaintiff ean suceeed in his contention that
Philp’s telegram of the 21st September
Findlay of the $80 cheque (or indeed

and the endorsement by
, all the telegrams and
receipts taken together) constitute a memorandum of an agree-
ment sufficient to satisfy the Statute of Frauds. Philp’s tele-
gram of the 21st September to Bergland was simply an instrue-
tion to aceept the offer. Bergland did not aet on it by giving
my acceptance,  Whatever authority was given hy Philp was
to Bergland only ; and, even if Findlay took the $80 cheque and
signed the endorsement thereof under instructions from Berg-
land. and even if that act could be held to constitute an ae-
ceptanee by Findlay of the plaintiff’s offer, the plaintiff's case
is not made out, for Bergland had no power to delegate the
mithority given to him,

On the whole evidenee, the plaintiff’s action must be dis-
wissedd s but, as the course pursued by W. IH. Philp tended to
wislead the plaintiff into the belief that he was dealing with
who had a right to contract with him, and for other rea-
ippearing upon the evidenee, the dismissal will be without

Action dismissed withowt costs

Ex parte YOUNG.

cwan Supreme Court, Wetmare, Newlands, Johknstone and

Lamont, JJ. July 15, 1912,

[

M AL CORPORATIONS (§ 1T F 21760 —PowER OF CITY T0 CONSTRUCT
ATERWORKS—ACQUISITION OF LAND—ILSS, 1000, on, 91
hus power under the Municipal Public Works Aet, 1909,
WSS, to construet waterworks and to acquire nec ry land
cither within a city or in the neighbourhond thereof
& Ey

DOMAIN (§ 1D 3—66) —Risnrt 10 TAKS

PROPERTY FOR WATER
Ks-—Nask, Crry Acr,

priation proeeedings to aequire land for a city waterworks
st be based upon the Sask. City Aet.

1012
Borasnp
Prire

Kelly, J.

SASK.

S
1012

July 15
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SASK L EMINENT povMary (§1¢ 21 WHAT, PROPERTY MAY BE TAKEN—]
—_— COVERED WITH WATER—N. W, IRRIGAT Act, 1808
S
Land covered with water may be exproprinted by a city !
1012 works system under the provisions of the Sask, City Aet, wher
land was granted by the ( it reservation exeept the o
EX PARTY of navigation and fisheries, | passage of the North-\
Youse Irrigation Aet, 1508
§. EMaxext posmaix (§ 11 A—S0 PROCEDURE EXPROPRIATION OF ()
LANDS—DOMINION STATUTY
Land covered with water, which was granted by the Crown
the passage of the Irrigation Aet, 1898, can be expropriated
city for waterworks purpe , only under the provisions of su
Hindimaint Hearing of a reference to the Court en bane of ques

arising on a motion for prohibition to a distriet Judge

H. Y. MacDonald, for Vincent A. Young
W. B. Willoughby, for the city of Moose Jaw

The judgment of the Court was delivered hy
Newlands, J, NEWLANDS, J The eity of Moose Jaw commenced exp
ation proceedings against the above-named Vineent A, You

enable them to take certain lands of his, being part of seet

township 17 range 29, west of the second meridian, for t

f the waterworks system of that city After these proe
were commenced, Young applied to the Chief Justice for
of prohibition to prohibit the Judge of the Distriet €
Moose Jaw from proeeeding with the arbitration in com
with such expropriation proceedings under the City Aet
By consent of the parties the following questions

ferred to this Court by the Chief Justiee

1) Ha ‘ t under t City Aet and the Mun
W Aet (Revised Statutes Saskatchewan, chapter 91
m or taking them to ‘ withority to install o
& vaterworks fo he use of the \
2y 1 P ns of section 21 of the Saska
A I ) | Vil 12 t! '
lry \et | 6l ) )
Wit horit voinstall or extend \
U ' 1 t lirst nin h puthor At nott
( Inte
U nde which Aet should the expropriation proce
taker 1 carried on
| the land be expropriated under the City Aetf
pose of waterworks, and the water be acquired under
tion Act

) Was it the duty of the applicant to satisfy me
not hold the land under section 8 of the Irrigation Aect
has he satisfied the onus cast upon him

|

Gy If the power to acquire land for the

extending a system of waterw s is given by the Mur

m Act, and not by the (

as arbitrator




DLY 5 DLR.| Ex rarte YouNa, 85
LA he Municipal Public Works Aet gives to the eity the neces SASK.,
vopowers to construet waterworks both in the eity and i the T
“\:“ neighbourhood thereof, and to enter upon and acquire any lands 1012
ha siieh purposes: ch, 91, R.S.8., sees. 2 to 5. By seetion 30 of s
pth-Weet f Aet the corporation is required to make reasonable and "\\“"'“'l‘"
adequate satisfaetion to the owners, occupiers, or other persons -
yUm ted in the land, water, rights or privileges entered upon,  Newlands, 3,
o taken or used by the eorporation or injurionsly affected hy the
ed ) exer

se of its powers, and in ease of disagreement the compen
.|I\"Y

n or damages shall be ascertained as provided in like eases
nest n the munieipal law in fore

in respeet of the partieular muni-
ty concerned, in this ease the City

\et, which by section
Hoand the following sections, provides for arbitration where
1y desires to aequire land and eannot arrive at a fair price
the owners, the Distriet Court Judge for the distriet in

the munieipality and land are situate heing the arbitrator
sueh case

xpl
Yo Young has a certifieate of title for the whole of section 28
pELoT The grants from the Crown for the north-cast and south
Ry est quarters contain no reservation of the waters in these
”"“ quarter seetions excepting navigable waters and fishing rights,
.;'.“;‘]v “ neither of which have we any concern at the present time
St \ er waters upon these two quarters were granted hy the
# ) noand are the property of Young, and are not affected hy

rigation

|

Act, the grants being dated on the 30th and
wr

st
1897, respectively, and being prior to that Aet, 1895,
1 ere being nothing in the Aet which would take from th
ipal nt anything the property in which had passed to him
before the date of its passing.  Seetion 9 of that Aet,
2 ferred to on the argument, only refers to

which
water rights
ive been aequired as such, and not to waters whieh have
:l‘:‘ been granted as part of the land.  Therefore, as far as these two
. ) i irter seetions are concerned, both land

and water are the
o sroperty of Young,

ough the eity of Moose Jaw may, by the proceedings they
stituted, expropriate any lands, including lands covered
ter the property of Vineent A. Young, required for their

s, they cannot by these proceedings expropriate any
v the land forming the hed or shore thereof on the south-
or north-west quarters of the said section 28, hecanse the
from the Crown to the said Vineent A, Young for the
gquarter and the grant to Margaret Young for the
quarter of said section 28 are subsequent in date to
tion Aet and contain the following provision :
|

and in pursuance with section 5 of the North-West Trr
it is hereby declared, that these presents shall not
Vineent Albert Young

his helrs and assigns, any exclusive
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EvipEscr (§ V=670 —IISTINCTION BETWEEN CONFESSION MADE TO
PERSON IN AUTHORETY AND THAT MADE TO OTHERS

A distinetion is to be dreawn between a solemn confession made 1w

fore a justice of the peace or before any person having such authority

ver t weettsed as will hring the latter to believe that any promises

made to him will be observed, and o confession made at any other

time and under ditferent cireumstances

ARGUMENT of an ohjeetion raised for the prisoner on a trial
pomareder as to the admissibility of a written confession made
leteetive (S, 11 Carpenters by the acensed, and signed by
acensed in the presenee of the witness, on November 22, 1911,
¢ police deteetive headgnarters in Montreal
', Walsh, K", for the ('rown
jor Bavelay and A, P, Mathicu, for the prisoner

BVALS, o) Ohjeetion has been taken by counsel for the
1 upon several grounds of invalidity, in so far as its ad
noin evidenee is coneerned, affecting the confession made
acensed in the presenee of the witness Silas I Carpenter,

tive headquarters, at Montreal, the 22nd of November,
at 530 o'cloek in the afternoon, respeeting the murder of

fe of the acensed which ocenrred the previons evening
ounsel for the acensed have alleged, in support of then
m, the following grounds

i Promise

by Tmpression

- tinement i
Freguent  visits paid

| \
<h \ the

needless but terrifying setting
stieh Hfession
stire, encouragement and incentive, equivalent to eonstraint

f freedom of will, practised by the witness 1 the aceused

Crown before attempting to produce in evidenee the
on (filed as paper No, one in the record) established that
onfession was freely and voluntarily made and was offered
acensed after he had been advised by the witness not to
that time, and after being warned by the witness to
er that whatever he might say wounld be taken down in
nd would be used against him at his trial.
ing the eross-examination of the witness no proof was
d establishing any inacenracy or invalidity in the con-

evidenee of the witness shews that the confession was
cely and that no single one of the grounds of objection
curacy and validity of the confession has been sus-

CoMMINGS

Argument




confession made at any oth
stances.  This is the doet
n deeisions in d an

missibility in evidence of

From the

that

made

and voluntarily

e, far from being settled, la
1 in this country respecting
confessions made by accused

witness's demeanour and

is no ground for suspecting that the confession was 1

88 DoyinioNn Law Rerorts 5 DL}
QUE. The evidence of the witness is conclusive it the contes
K.B wis mads thout pressure heing bhrought to hear upm
1912 accused, and nee of all the other unjust

Hegal method il 1 ns relied n hy counse o
I[‘ IFISONer hat the Hesson s made m the » ey
Cummings.,  Initi \ | the witness had refused to listen to him
- mn 'O that the confession was le n Y O wel )
P )
fternoon in the presence only of the witness | \
md one or t 1t vaper inen happ y i
(BT n the oftice of the 1 chief deteetive o
r'e nd alter the aceused had been rned wiling
staten eh ( itness, in tl Mlowing 1
1 : - licated by ¢ 1 ninut
| ' h 1 W on SS | il ‘ 1
not the expres nployed 4 ¢
rence t the mnf ! rhit he used in tl nin
i n about to be pursued rinst the aed |
P | Hee 0\ se¢ to tl Prisont nasmu
§ OTe0 3 | n
1 ptr it Istan ¢ cor n | 1
18 1 lrawn nor exacted from him nor pro od
noe i P S " ] no 1 i 1 or
t ! Henee ) nm s freel 1 1
e hy 1t aceused he had heer | no )
s it might e sed nst him to | 1 Mo
that, pr f any iree rities | not been establishe
( he contrar evidh n the other nse ren ns uns
I'o 1 voluntar il free mfession it not 1
that the arrest. detention and judic ohservances and
en 0 ers of the law should | nting to secure
ter 1 [ Htion W Wi confession
A disti m is to be drawn between a solemn e¢o
made hefore a justice of the peace or hefore any persor
such authority over the accused as will bring the latter
lieve that anv promises made to him will be obser |

er time and under different

ym his eviden

t is to say, was invalid, o
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589
agsl of the aceused, or that such confession was defective for want QUE.
m of form or vilidity, as has been contended by counsel for the K.B
& i ised. 1912
or In any event, the confession but confirms the other evidence

v : H
S 0 of the immediate participation of the aceused in the erime with I, %
enrl ch he is charged by the Crown., CoMMINGS
in \ Court should weigh all the eireumstances which precede g
i, ) and surround a confession in order that it wmay decide as to its '
IS aecuraey, the observance of the rules in such cases provided,
M validity or its invalidity: Ker vo Day (1890), Boyd, C., 20
OR, 200; Rer v, Elliott (1899), Armour, CJ., 3 Can,
Cr. Cas. 95; Rex v, Viau, 7 Que, K.B, 362,
Reference is also made to sees. 684 and 695 of the Criminal
\Ma Cods
| Mhe objection is rejected: the admissibility in evidence of
onfession is allowed and permission is granted to read i
jury
n Objection overruled
on
to
h
1wl
that WARREN v. VILLAGE OF MALBAIE, QUE.
1 & Quehee Court of Review, Lemicwe, A.C.J., Cannon, ¢ JJ CR
Tanuary 30, 1912 1012
act vrees  (§ 11T B 2185 WATER SUPPLY —LIABILITY  OF MUNICIPAL .
1l CORPORATION TO SUPPLIES OF WATER FOR BREAK IN PIPS Jan. 30
m Viere a municipal ecorporation is the owner of a water systen
. coted with other systems, whose owner has agreed to supply the
uH nicipal system with the necessary water, the corporation is not
nsible for damages resulting from a break in its system, which
- nishes the pressure in the remaining systems, when it has used
1 ‘ mble diligence to find and repair the break
L]
hat 2 [ SHITR2—185) —RIGHTS OF PRIVATE WATER COMPANY AGAINST
MUIPAL CORPORATION YOR DAMAGES RECOVERY FOR ADDITIONAL
ject TER,
the ere the owner of a private waterworks system under a contract
tl nish water to the municipal system, controls the supply of water
ing the time of a break mtarily furnis more water to
nunicipal system than he is required to do under his contract,
ni the supply and  pressure of water in  his own system is
: hed in consequence, he eannot recover from the corporation the
n ] s he has suffered thereby, nor can he recover the value of the
op i water so furnish

judgment inseribed for review, and which is confirmed,

Statement
Wis rendered by the Superior Court, Letellier, J., on July 27th,
i - D' Auteuil, K.C., for the plaintiffs, :
“‘, ] Gagnon, for the defendants.
ot Treely dichee, January 30, 1912, The judgment below was af-
the part [ !

the Court of Review, Dorion, J., dissenting.

- ==




90 DomiNioN Law Reports 5 DL
QUE. Lesievx, A.C.J. (translated This action, which was
C R missed by the Superior Court, is for recovery of damages can
1012 to the plaintiffs by the breaking of a water main belonging to

- corporation, defendant
e \ bricf recital of the faets of the case will shew the na
Vittaceor  of the contestation and the respeetive contentions of the part
Marsan The Warrens, plaintif's, were owners ol a waterworks syvs
L voa. which was supplied from a single spring by means of one int
but was divided into three branches, one serving the villa
Malbaie, another the village of Pointe-au-ie, and the third
parish of Malba
On December 2 1906, the Warrens sold with warra
the corporation of the village of Malbiaie one of the syst
| aterworks. 1 one ndin 1 11 v
of Malbaie from the place « | the Cross Roads. DBy tl
of sale the Warrens engaged to furnish and suppl it
| wt part o ( ater systenn pur sil he vill:
| portior ter s old work
1 I 1 1907 ! lefendant no
‘ Kl | } ] 1l ¢ d
) 1 't aal \ 1 i S
t M { ip il t Isth Man 11 ul
nost en | lepr 1 of w roand
0 r hand t P it s water pij tro. throu !
! 1 1] er, t I' custo s 1 fro
ro sed 1o pay their y s and the plaintifl I'
0 L contr ! Government ) turnis el
of its hoats
In liately the loss or wWis no
Warrens and the corporation | he
Wi 1y say i it t svstem of the corg
vias under the control ol a con ol t nunieip
co osed o ral of s members and assist by a |
n 1 Couture, who had, it appears, t vee vears” o
n regard to waterworks

{ the diminution of water puzzled all t

¢ 1 parties A\t the outset some of them, the Warre
buted 1 y the bre ¢ of a pipe in one of the systems
the corporation and its employees, to the weakness of

In this respeet the corporation was mistaken for
was sufficient to supply the water system as was shew
resulis before and after the aceident.  The abnormal
traordinary fluctuation in the water pressure was
breaking in the pipe. The problem to be settled was
where this break had oceurred.  The solution of the
wis not easy as the plaintiff's admit, both in their evid
also by the faet that they declared themselves unab
the trouble after having made an active and lengthy
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The search was made and proseeuted jointly by the Warrens
nd by the couneil and its officers. It consisted in closing the
[ves at the point of intersection of the three systems, in dig-
ne holes and trenches in the village of Malbaie to find if there
s o leakage of water which would indicate a hreak in the pipe,
examining the outlets and intake by elosing the valves dis-

huted at different points throughout the system and exam
iing also the waterworks system at the Cross Roads and upon

heach and in enguiring amonyg the ratepayers whether they
il not noticed flooding or loss of water in
where

their cellars or

The Warrens, after having exhausted all methods of search

I their praetice and experience in waterworks had
ted, gave up on the 18th February, stating that it
ssible for them to discover the souree of trouble
The corporation and its offi

sty

Wis 1

s went on with the search and
lowed up and examined the system in every direetion
ronghout its whole length,  In the end they

il
found with the

sistancee of Couneillor Brassard, the place where the pipe was
n. It was fifteen feet from the Angers |

noof the wharel and at three hundred from the point of

erseetion of the water systems, in a hollow

e in the diree

where a pipe
swed sixoor eight feet under ground and was covered hy twelve
t ol snow

What had rendered the discovery of the break so difficult is
renerally when a pipe is broken the water spreads over the
of the ground in great quantities and as a result causes
liscovery of the trouble, whereas in the

present ease, the

on account of the quantity of carth and snow covering
we, did not come to the surfaee

I the slope of the ground

and left no trace as it

ofred, the Warrens' engineer, confesses that in sueh eases

liffienlt to make a seaveh and that it is necessary to grop

The trouble, he says, is sometimes discovered in

1 Tew
nd sometimes it may take a fortnight

ey knew that the defeet was in the water svstem of the

for when the valve of this part of the waterworks was

I there was abundant water in the two systems of the parish
‘ointe-au-Pie, but when it was opened a gr

at loss of water

teed immediately, which ean easily be understood for all

ter eseaped by the hole in the broken pipe,

ongh it was evident that the trouble was in the village,

ntiffs themselves who had had a faivly large experience of

3 ! waterworks as they had earried them on for several
re entirely mistaken when they wished to loeate the
ey affirmed persistently enough to throw the defen-

WargeN
'
ViieaGe or
Maruan

Lemieux, A.C.J,
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dants off the track that the breakage had oceurred or had exist
at such and such a place when events had shewn the contrar
since it was proved that the break took place at a distance
twenty arpents from the places indicated by the Warrens
The plaintifi's’ mistake is of a kind to exeuse the defendar
if it did make any mistake especially when we consider that

t, actuated by common interest, made jo

parties at the outse
searches, mutually advised and consulted each other and s
ested plans and means for finding the break.

Under the eirenmstances we conclude like the first Ju

that the defendants did all they could do to remedy the in
venienee and lessen the damage resulting from this breakag
t! water pipes

fied that the corporation did

Engineer Guay

than is usually done in such a ease to find the def

In the present case as often happens, after the break
pipe was found some who were prophets after the event

ready to say that it was casy to find the trouble but ass

the opinion of experts we conelude at the matter was

It is said that the corporation did not have on hand ecer
g 1 would have |

ter, a gauge, whic

nstruments M

ke the discovery sooner. This is true, but the

tiff's who were owners of part of the water system supplied
sume spring and obliged to furnish water to the water
n the village and were consequently in a common position

the corporation, do not appear to have had such appl

ast they did not make use of them, and

! v are in a poor position to reproach the co
tion ['he plaintiffs sold the water system to the corpor
o administered it as they used to do and as the thing
Ily done in the country. If these instruments wer
and the Warrens had them, why did they not make use of

It is said that the corporation is not responsible bec

s a4 case of a fortuitous and unforeseen event, that is to s
event whieh, in the eyes of and for him who suffers, |
other cause than the inserutable deerees of Providene

It is undeniable that the breakage of a water pipe, esp
n our country and with our climate, constitutes a fort
event or a case of force majeure, but there is a distinetior
made: it is possible for a water main to break or for a
break but what is unforeseeable is the time when and plac
such a breakage takes place. The corporation is not s
damages for the fact of the breakage itself but it is s
cause it negleeted to repair this break within a reasonabl
and this negligence or delay caused damages to the pl
A party would not be responsible for a fortuitous eve
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pening which only resulted from Providence such as lightning,

n, ete s if lightning struck down a building the owner would
not be responsible for damages resulting therefrom to a third
party but he would be responsible for the damages resulting
from his negligence to repair the building which was struck hy

htning and which fell down after a certain time,

It the defendant corporation had not proved that they had
done everything that was possible to do under the circumstan-
ces 1o repair or prevent the consequences of the fortuitous event.,
that is to say, the break in the water pipe, the plaintiffs would
have been well-founded in their recourse. But this recourse
is not upheld beeause the defendants have sufficiently shewn
their diligence in repairing the consequences of the fortuitous
event and because they have, morcover, shewn that the pipe
which was broken was of bad quality although the plaintiffs
by their deed of sale guaranteed the water system against all
troubles in law, that is to say, against hidden defects. The pipe
which was buried eight feet under ground had a hidden defeet
because the defeet in it was invisible and could not he ascer-
tained

But there are other grounds on which we rest our conelu-
sons,

At the beginning of the search it was specially agreed be-
tween Conturier, the mayor of the village, and the Warrens that
the latter would make all possible search and that if the break
was found in the village the corporation would pay the cost

It was after this understanding that the Warrens made en-
quiries and searches during twelve days without suceess and
then gave them up owing to the impossibility of their finding
the defeet. They gave up their search on the 20th, when, ae-
cording to their own admission, all the damages were ineurred
and they did this without reserve and without declaring their
recourse against the municipality. It was only on the 22nd
Mureh after the pipe was repaired and when the water was
again flowing abundantly that the Warrens served a protest
for damages upon the eorporation and it was only on the 20th
Junnary, 1908, that is to say, ten months later, that they in-
stituted the aetion.

If the Warrens were unable to find the cause of the loss of
witer, notwithstanding their great interest in doing so, how
can they reasonably reproach the corporation for not having
suceceded better than they did?

But & peremptory reason which forees us to maintain the
Judgment and dismiss the action is that immediately after the
broakage of the pipe, namely, on the 8th February, the plain-

re masters, so to speak, of all the water in the aquednet,
In fact they controlled absolutely the valve of the water system

93

QUE.

CR

Wannex
”

Viveace ox
Marear

Lemicux, A.CJ,

| e P



of the villag A\ man had been appointed by them for

Domixion Law Reporrs 5 DLR

purpose in order to prevent the representatives ol the villa

from havi weeess to 1t or from tonehing it I'his valve w

it was shut had the result of furmishing all the water necess

w1l svstems t owas suflicient therefore to «
Wiarrens would at onee have all the
required,  The Wary therefon ould have served tl
| rs W roand af the syvstem fro it a certin
t water eonld not he furnished to the Government's
the | s not attributable to the lack o iter but to el
| " 1 orpot m n responsible In
) 1 Wirr ere not ohl I to Yurnish the villag
n portion ter to | \ ntitled
) ne it mor | stffered damages cannot comp
1 1w ' s voluntar I foreseen
ria
her Iévant in the jud nt of the Court o
nstanee to t effeet that the water pipe whieh was sold
ran wot Warrens to the d ndant was del Ve in
t I n len this pipe was ol inferior qu
pipe should not have served as water maim and it
simply under the pressure ol the water whic
1 sin he plamtiits
I'l ded that the action was preserib
| s 1t was taken six months after the aceident It
on seetion 8 of 5 Edw, VIL el 50, a statate entitled ** An
to inercase the powers of the Corporation of the \
Y|
Fhis seetion is to the following effeet . If any person
" ns to be injured by any aceident or easualty for
he miends to elaim damages or compensation from the v
I after notice bring his action within six months

We do not adopt the view of the first Court on this po
cause the preseription laid down by the section eited app
any recourse resulting from a simple deliet

I'he actual recourse is rather the result of a contractu

t, that is to say, a deliet which the corporation con
towards the Warrens who were in a common positio
themselves by delaying to repair the pipe as they were

to repair it under the contract of sale for the waterw

|
the Warrens to themselves

The judgment is confirmed with costs but in its efl

positif) only

('ANNON, I'here is a difference of opinion as
one item of the damages, namely, those elaimed for tl
water escaping from the broken pipe. It is these

which are the subjeet of amendment to the deelaration
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My learned colleague, Judge Dorion, is of the opinion that QUE.

plaintiffs have a right to damages under this head beeause

re was negligenee and want of care on the part of the defen
nts in diseovering and stopping the loss of water
\s | do not conenr in this view

R
19122
I oueht, out of deference to WaAkREN

colleague, and for the information of the parties, to

give my VILLAGE OF

sons Tor arriving at a different conclusion on this point Marian
Phe deed of sale between the parties determines in the follow p y
crms the plaintiffs” obligation to furnish water to the water

s sold to the defendants: “*The parties of the first part
yise and oblige themselves to furnish always . the
ssary water to supply the said actual water

SVStem i a
ent and proper manner.”’

On February 7th, 1907, a considerable diminution of water

noticed in the defendants” water system

They immediately
d the plaintifts of it, the latter and

the defendants” em
es made a seareh to find the leak but without suecess until
it the 18th February on which date the

plaintiffs discon
wed their seareh

During this period the plaintifts could not aceuse the defen
ts of negligenee or want of care since they themselves made
reh and could not discover the trouble
Mhe plaintitfs were the masters of and had control of the
which separated the defendants” water system from the
ntifts” and at this date they themselves regulated the quan
of water which they could and onght to Ffurnish to the de
ants, They put a man named Charles Grenier in charge of
valve and made him shut it every day from two till four
ock in the afternoon so as to he able to furnish water to their
customers at Pointe-an-Pie

s was done from the 20th February until the defendants

red and replaced the broken pipe about the 18th Mareh,
Imitted by Edward Warren, one ol the plaintiffs, who was
ned as witness

plaintiffs therefore during this period fulfilled their
s to furnish water to the defendants’ aqueduet in the
eh they deemed proper in order to give water to their
rs at Pointe-an-Pie and to the defendants

plaintiffs, having thus determined themselves the guan
water which they would keep for their customers at
1% and that which they would furnish to the defen
imnot elaim damages from the def

ndants for wasting
r which they themselves supplied after having given
stomers at Pointe-au-Pie a supply of water which they
red reasonable under the cireumstances.  They them-
ed the defendants’ rights and they extended their ob-
towards them, There is, therefore, no negligence or
ire on the defendants’ part under this head.
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As to the rest of the case I agree with the opinion of t
learned Acting Chief Justice and I consider that the judgmer
in the first instance should be confirmed as to its effect.

Doriox, J. (dissenting This is a case of an aqueduet
from a common source; near the point of division there is
valve which allows the distribution of water to be controll

The plaintiffs bring suit because the defendants left th
water pipes without repairir

g them for a month and a |

thereby causing damage to plaintifi's’ water system wl
froze by reason of the loss of water and the lack of eirculat
they elaim for temporary works, thawing, repairs, loss of «

tomers, et

. a8 well as for works done to assist the defenda

for the value of the water lost
The defendants reply (1) under the statute 5 Edw. \

and, by amendment

ch. 50, see. 8, lack of notice and prescription where a persor
injured by an accident or casualty; (2) the plaintiffs are
rantors against hidden «

ects, being the vendors and the b
» of the pipe is due to its bad quality; (3) it was impos

ag
to find the defeet more quickly and we made every poss
search from the Tth February to the 17th March, 1907
you yourselves could not find it as you looked for eight
and you abandoned the search

1). Lack of notiee; the statute ouly refers to claims
damages caused by accident or casualty which can only
deliet or quasi-deliet; if not, it would be necessary to s
they are responsible for damages caused by lightning

over, it is an accident that is complained of, it is the |
to repair which is an obligation resulting from the contra
from the state of community and the necessary and und
interest ereated by the contract

2). It is shewn that the pipe which broke is not of good
ity but it had lasted for some ten years and it is not certa
it hroke because of its bad quality ; the break may have be
to the space which formed below the pipe which is a thing
impossible to see or prevent. But, in any case, if ther
hidden defeet the plaintiffs were ignorant of it and the
not responsible in damages (article 1528 C.C.). The d
ants’ only recourse was a redhibitory action or an action
minoris. But they have exercised neither one nor other
remedies. There cannot, therefore, be any question o
ranty against hidden defects

3) Could the defendants have discovered the break s

There ean be no doubt as to that. Imagine what would
at Quebee if a water main ** was broken and they told the
for a month and a half, we cannot find the place wl
break is,”" and contented themselves with asking people

leshourg and Lorette, **have you seen the break™? Ti
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vither comes to the surface or it flows away by a lower outlet if
there is one, as for example, cellars, ravines, or sewers. They learn-
e through the valves that the break was in the village of Malbaie
from the 8th February; they dug three holes at random, then
they visited the mouths of the sewers but they saw nothing and
then they asked passers-by if they knew where the fanlt was
There were two ravines that the aqueduet crossed: the water
conld eseape there under the snow without being seen above.
By digging in the snow they would have seen the water but
they did nothing until a commercial traveller who was smok-
ng his pipe one day said, ““If you go and look at the Angers
bridee it is there.”” One of the councillors takes a shovel and
digs five or ten minutes and there it is
4) Why have not you, the plaintiffs, found the spot? You
ought to know your own aqueduet better than we do. You dug
elsewhere and you have led us into error by saying it was else-
where,  First of all the Warrens were not obliged to know when
a water main breaks the point at which it breaks: then they
were not bound to repair or look for the place; finally they gave
their opinion and were mistaken, they were no eleverer than
the others but they were not obliged to be clever on behalf of
the others and they eannot be reproached on this ground.
They did not undertake to find the break, they said, ** We will
look for it; if the break is within your limits you will pay.”
They (7 not find the break but it was none the less in the vil-

lage of Malbaie and their search served to cireumseribe the
search

But there are other facts to consider in this case. The plain-
tiffs undertook to furnish the defendants’ aqueduet with a
quantity of water sufficient for the needs of the village but
not to have it lost to their own detriment.

The first few days
after the accident the water was insufficient to supply the houses
on the wharf at the end of the plaintiffs’ system near the wharf
where there is a hill to overcome, and the pipe froze and could
only be thawed in the spring.

The plaintiffs then, in order to satisfy their customers who
were served by the portion of the pipe which had not been
frozen, had recourse to the valve at the point of division; they
shut it every day from two till four o’clock in the afternoon,
notwithstanding the protests of the defendants who claimed
water all the time. This went on for good or bad up till the 17th
March. The plaintiffs suffered all the time from a partial lack
of water.  They might have worked the valve so as to have al-

ways keptin their system the amount of water which they had a
right to have, leaving the remainder to flow into the defendants’
System and to be lost at the defendants’ pleasure. They would
thus hay

fulfilled their contract literally but they would have

village of Malbaie, whose portion of the water would
D.LR.
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1

have been lost by the break, go hungry (or thirsty). Moreov
the defendants protested against the use the plaintiffs made
the valve to keep back the water for two hours a day.

The plaintifis therefore are not entitled to the dama
which they claim and which consist principally in the exper
and loss occasioned by the fact that a part of their aqued
froze. Onee more, they were only obliged to keep for themsel
what water was necessary; the distribution of the water
longed to them. And even by placing themselves in the p
tion they took and in admitting that the defendants would
responsible for the loss of water, they admitted that the d
age was caused during the first eight days from the faet that
water froze in a part of their aqueduet. Now, they can har
pretend that the plaintiffs should have found the break i
first eight days: they themselves tried to find it and fa
vs that

And their expert witness Léofred, the engineer,
break might have been found in a fortnight (it is true th
says later that it might have been found in twenty-four

but his first evidence is corroborated by the defendants’ w

engineer Guay But of the plaintiffs’ elaim there Vit
1) They elaim the cost of the search which they made to
the break—work which was useful in this sense that it

to circumseribe the search—work done with the defen
consent ; (2) they paid a man to work the valve for a mont
1 half and were oecupied and put to trouble for the defen
they furnished to the

benefit throughout this time
detriment more water than they were obliged to furn
though they furnished it voluntarily that does not prever

elaiming the value of the service rendered because tl

prived themselves of it for the purpose; for instance, the
prevented from selling the ice which they were accusto
harve in their reservoir owing to lack of water m
general way they have suffered. Nobody is supposed
his property gratuitously. The maxim volenti non fil i1

no application here It only applies in cases where co

tion is elaimed for a loss which one has inflicted on on
profit to nobody as when a workman is injured by

has no recourse against his employer. But w

fault
son renders a service voluntarily he is entitled to the

the serviee rendered unless he has shewn or unless

atuitously. Il

presumed that he wished to render it g
action ‘‘In rem verso.” 1 am, thereiore, of the opinion
the plaintifis that part of their claim which compris
pense incurred in assisting the defendants to the val
water furnished to the latter

But it is useless to seek to establish the amount
they are entitled since my opinion does not prevail

Appeal di
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MILLER v. DIAMOND LIGHT AND HEATING CO., Limited.

Court of Kwg's Bench, Archambeault, C.J., Trenholme, Larverane,
Cross and Carroll, JJ. June 15, 1912,

AL (§ T G101 SECURITY ON APPEALS —TMPERATIVE CONSTRIC
rioN—ARrt, 1214 C.P. (QuEBEC)

Art, 1214 (Que.) is imperative in declaring that unless
wilant declare in writing in the office of the Court whose judgment

oes not objeet to the judgment rendered

an

ippealed from, that e
nst him being executed, or unless he file a copy of any judgment
rdering provisional execution of the judgment appealed from, in which
e is only bound for the payment of the costs, he “must give
seeurity that he will effectually prosecute
the condemnation and pay all eosts and
and,

and  suflicient the
wal, that he will satisfy

od if the judgment appealed from is confirmed”

has no diseretion in the matter and the security

nages adju 0
erefore, the Court
e furnished absolutely according to the statute

§ 111 G—102) —SUFFICIENCY OF SECURITY —C08TS oNLY—(. P,
UEBEC, ART. 1214
Seenrity for costs only, is not suflicient on an appeal from an order
to render an account within thirty days, or on de
on aceount of the plaintif,
\]

cmning on
to pay a sum of money received
1214 C.P,, be for an amount su

. SNty ma
ind damages that ean be taxed on

pay all costs

rmation of the ju
The Montreal, Rutland and Boston R
vore v. Lamourewr, Que, 5 Q.18 5
Co. of Canada, 12 Que, P

Que. 12 SO, 2
hette v. Ouellet, 6 LN

v. Hatton, MLL.R 1 Q.13
Brunet v. The United Shoe
R, 207, follow O'Leary v

v. Oucllet, 9 QLR 361;

tished

A\l S G—104) AMOUNT SECURITY ON APPEAL-—COSTS, IN
TEREST AND DAMAGES
om an order condemning
or on default to pay $42,013.20
the payment of such sum, hut only for the paymen
e taxed upon a confirmation

ts, interest, and damages as may b
ulgment.

§ 1T G—102) —SUFFICIENCY OF SECURITY—UASH DEPOSTT— NEW
UTY—FURTHER DEPOSIT

2,000 cash under art. 1963 C.C. (Que.), providing that
ot find surety, he may in lien thereof deposit some
is seenrity™ is insuflicient on an appeal from an order
count within thirty days, or

defendant to rer
to pay 4201520, and the appeal will be dismissed, unloss
lant <hall, within ninety days, ecither give new security to
s if the judgment is afirmed, or make a

wis and dam

eposit of £5,000

to dismiss an appeal from a judgment of Char
I.. on the ground of the insufficiency of the security
n the appeal.

ppeal was not dismissed, but a delay of ninety days was
§ sranted appellant to furnish security.

Frikey, for respondent, petitioner

Stephens, K.C., for appellant, contra,

QUE
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i
ﬁ QUE Arcnampeaver, C.J.:—The respondent was plaintiff i
! KB Court below,  The action is one to account.  The appellant
i 1912 condemned to render an account within a delay of thirty da
\ failing which he was to pay to respondent a sum of $42,913
\[ILLER " Y v
¢ He appealed from this judgment and Mr, Justice Charbom
Diavosn  authorized him to make a deposit of $2,000 in lien and stead
Lignr & g mighing seeurity
HeaTiNG ps . .
Co., Lo, T'he respondent contends that this deposit is insufficient

— that the appellant was obliged to give good and sufficient se
Archambeault,
oJ.

that he would satisfy the condemnation and pay all costs
damages which may be awarded in the event of the juc
being eonfirmed

The appellant answers that he has not been

pay a sum of money, but to do a certain aet, to
an account, and that he is only obliged to give secun
costs

This question is 1~ new. It has already come severa
before this Court

Thus, in a case ot L{he Montreal, Rutland & Boston Ra
Co. v, Hatton,1 M.L.R. Q.B. 72, judgment had been render:
writ of mandamus ordering the company to call a general
ing of the shareholders to eleet a board of directors. An
judgment condemned the company to pay $2,000 if the me
was not called. The company appealed from this judgmer
gave seeurity for the costs, and the sureties furnished onl

fied to an amount of $400. The respondent moved to r«

security, alle that the sureties should have justified

sium of $2.000

I't ontentions of the respondent were maintaine
delay of cight days was granted to the appellant to
security This judgment was rendered in 1884 by this
presided over hy the late Sir Antoine A Dorion, M
Q.12

\ similar question arose in 1896 before this Co

presided over by Sir Alexandre Lacoste, in a ease of

Lamouwrcur ¢t al., Que, 5 Q.B. 532
The appellants, in this case, and the auteur of the res
the late Simon Peters, had obtained jointly a judgment
the Harbour Commissioners of Quebee for a considerabls
and as they could not agree between themselves as to
to be the share of each, they agreed to discharge the |
Commissioners on condition that the amount of the jud
deposited at the Union Bank, to remain deposited in t

name until the respective shares were definitely establ
that the bank he enjoined from making any payment
deposit unless on presentation of cheques signed by hot)
Subsequently the Court attributed to the parties
share of the moneys to be divided and ordered the [
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Mitier v. Diayono Licur & Hearing Co. 101
DLE
to pay their half to the Peters heirs.  The other party appealed QUE.
t m this judgment and furnished security for $500 for the k;
mt W sts only. 1912
v da I'he respondents asked for the dismissal of the appeal on the
RU) B ind of the insufficiency of security. "“f.““
YONTN Ihe Conrt decided that the seeurity must be for an indefinite  Dravosn
stead and not for a fixed amount, and declared the security Tt &
. s o 5 HeaTING
flicient, firstly, because it only covered the costs of appeal ¢ 1
mnt. to #3500, and in the second place, because it covered the costs —_
seel! The fact that the condemnation was against a third party, Srchambeslt
wsis

. ¢ i og.
['nion Bank, did not alter the situation, said Sir Alexandre

e wte, beeause, according to law,

the appellant must give
ity to satisfy the condemnation and to pay all costs and

mned 1208
Y T

his question was also decided in the same sense in 1910 by
rity

this Conrt, presided over hy Sir Lounis A. Jetté, in a case abso
v analogous to the present one, the case of Kerr v. Whituey
ral 1 t ease was one in rendering of account, as the present one,
Superior Court had condemned Whitney to render Kerr an
Ra int or else to pay a sum of $66,400

Whitney appealed from
dement and only gave security for costs

ral meet he respondent moved to dismiss the appeal, because this
And ! secnrity was insufficient, and we granted the motion, but allowed
ippellant a delay to furnish the nee

Ssary security,
iy in the case of Bruwet v, The United Shoe Machinery
Canada, 12 Que, P.R. 207, decided in January, 1911, we
ided the guestion in the same way. In that case the
nt had been condemned to pay six thousand and two or
ndred dollars, and he gave seenrity for a fixed sum of
d | a contending that this amount

was more than sufficient
“the debt, interest and costs

ondent moved to dismiss the appeal on the ground

seenrity was insuflicient.,

Court upheld this contention and decided that the
uld not be for a fixed amount, but had to conform to

s of art, 1214 of the Code of Civil Procedure.* A delay

mrt

- 11214 Quebee Code of Civil Procedure is as follows
sp )

1y fixed in the notice, the appellant must give good and suffi
nt “ ty that he will effectually prosecute the appeal, that he will
le s mdemnation and pay all costs and damages adjudged in case
ippenled from is confirmed; or else he must declare in writ
f the Court whose judgment is appealed from, that he
i j to the judgment rendered against him being executed, or
dy t R e v copy of any judgment ordering provisional execution of the
waled from, in which cases he is only bound to give security
ment of the costs in appeal, if he fails; and, if the judgment is
respondent who has caused the judgment to be executed, is
md to the appellant the net amount only of the moneys levied
together with legal interest, or to restore the property of
« put in possession, together with the rents, issues, and pro
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was granted, however, to the appellant to furnish the requir

security

In every one of the cases the Court has founded its judgmi
on the dispositions of the law now contained in art. 1214 €]

which existed under the old law, and which declare that, un
the appellant declare in writing in the office of the Court wl

judgment is appealed from, that he does not objeet to the jue

ment rendered against him being exeeuted, he must give
and sufficient security that he will effeetually  prosecut
appeal, that he will satisfy the condemnation and pay all

and damages adjudged in ease the judgment appealed fro

confirmed.  The provisions of the law are imperative They
not allow the Court any diseretion.  The seeurity must e
mished absolutely according to the manner indieated by th
As in the cases T have eited, the appeal will not be dism
but a delay of ninety days is granted to the appellant to fu

the seeurity required

CRoss, o In lien of a security bond in the ordinary
to effectually prosecute the appeal and satisfy the judgment

appellant made a money deposit of 2,000 upon leave of a J
Pl ) I I

being given to him to do so

The Judge, in giving the leave, reserved to the respo
its right to apply for further security, or rather, as the
is worded, ““to move to appeal.”

The respondent now moves that the seeurity be de
insuflicient and that the appeal be dismissed

No doubt the rule is that the appellant must wive
to effectually prosecute the appeal and to satisfy the
nation and pay all costs and damages adjudged in
Judgment appealed from is confirmed: art. 1214 C.P

The condemnation, which has thus to be satisfied if cor
is that the appellant shall vender an account to the re

of the disposal of two amounts, one of $41,026, and the ot
#1,889.20, received by him for account of the respondent
thirty days, and, in default, is adjudged to pay the sa
sums or such lesser sums as may be shewn by a duly
account to be actually payable

The respondent refers to the appellant’s own plea
that the appellant did receive the two sums mentioned,
that the deposit of $2,000 is insufficient, and cites: Lan
Wurtele, 3 R. de Lég. 107 ; Coutlee v. Rose, G 1.CJ. 186 )
v. McCord, 5 LN, 246 ; Moore v. Lamourcur (1896), 5
532: Montreal P. & B. R. Co. v. Hatton (1884), M.L.R
2. Metresse v, Brault, 2 L.CJ, 303 Kerve v. Whitney
K.B. (Que. not reported

In eases in which the only liability of the appellant
respondent arising from the judgment is a liability for

(6 DLT
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has been held, at different times, that a bond by its terms limited
to costs is sufficient: Lionais v. Molsons Bank, 25 1L.C.). 226,
Rochette v. Ouellet, 9 Q.L.R. 361, 6 L.N. 412; Pangman v,
Buchanan, 6 1L.N. 388, 27 L.C.J, 311,

It is submitted for the appellant that the rule is still more
favourable to an appellant ; that a bond restricted in terms to the
costs only is sufficient, not merely in cases in which the judgment
only adjudges costs and is negative in other respeets, hut in all
cases in which the judgment has ordered something to be done
other than payment of money: that in the present case there is
no judgment for either 41,026 or $1,889.20, but mervely a judg-
ment ordering that an account be rendered: that the only debt
to be secured is the debt for eosts, and that the deposit of %2000
is more than sufficient.

Relianee is placed by the appellant upon: O Leary v. Francis,
Que, 12 8.C. 243, and Kochette v, Ouellet, 9 Q.L.R. 361

I would agree that the appellant’s obligation to give security
does not mean that he must give seenrity for $41,026. He has
not been adjudged to owe that sum. His prineipal obligation
is to render account. Iis alternative obligation is to pay $41,026
mnd $1,889.20, but he is not under obligation to secure the
ilternative as if it were an obligation pure and simple. Our
law is favourable to the debtor and the choice of alternatives
is with him and not with the ereditor, unless the contrary is

spressly agreed.

\t the same time 1 consider that the appellant’s obligation
to give seenrity is not restricted in the way contended for by
him.  The case of O'Leary v. Francis was an attempt by
hypotheeary action on the bond to have the surety’s lands

wed with a judicial hypothee, and, in order to comply with
the rule of law that hypothee must be for a determined sum,
It was attempted to make out that amount for which the surety
had justified was a compliance with that rule.  That decision is

pplicable, It dealt with the hond as it was, without deciding
hat 1t perhaps should have been.  The ease of Lavallee v. Paul,

LU 164, similarly illustrates how a ereditor may fail to

the benefit of the judicial hypothee contemplated in art

.. in eonsequence of defeetive wording of the bond.
decision in Rochette v, Ouellet, 6 LN, 412, makes
the appellant, in that it is formally recited that the
bond should be in terms of art. 1214 C.C.P., and held
the ofticer who received the seeurity—a money deposit
ong in recording it as given for costs, notwithstanding
ouly other adjudication was en ddlaissement hypothe-
nd not for the payment of money.
espondent here is therefore entitled to a bond that the
t will be satisfied. But does that mean a bond for
or more?
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If the bond is given in terms of art. 1214 C.P,, it is clear th

any question as to its sufficieney becomes a matter of justificat
as in effect appears from the decision in Rochette v. Ouellet

I have not before me the rveport of our decision in Whily
v. Kerr, decided on motion to reject the appeal for insufficier
of security, The order in that case was one of dismissal of 1
appeal unless new seeurity were given, but reserving to
appellant to give *“‘new secnrity to cover the amount of
money condemnation pronounced by the judgment appea
from .. within thirty days."”’

In that case the judgment had ordered an acconnt t
rendered and, in default of the aceount, payment of a |
sum. Something may have been said in pronouncing the
ment of a nature to give the impression that the security b
should be such as to guarantee payment of the sum fixed s
debt in default of rendering the aceount, but it was quite
necessary to so hold for the reason that the trust company |
which had been given was but its terms limited to costs and
reasons above stated elearly could not be held to have bee
compliance with the code

Later, in Brunct v, United Shoe Machinery Co., 12 Que. |
207, the trust company bond was by its terms restrieted
maximum amount, and upon respondent’s motion to reject s
being insufficient to cover the amount in debt and costs o
adverse judgment, we decided, before ordering dismissal, to
the appellant to give a new seeurity **without limitin
sceurity to any fixed amount which may prove to be less
the total amount ultimately exigible.””  That decision sl
not be taken as a holding that the debtor or the surety «
validly and properly restrict his liability to a stated tot
maximum sum if the sum so stated be large enough.  Th
tion of such a maximum sum is, in my opinion, a d
thing,

As I have already said, where a limit or maximum of |
is not fixed in the bond, but it is given merely to satis
Judgment, any question of sufficiency bhecomes a matter of jus
fication by the sureties. But aceount has to be taken
rule of art. 1963 C.C',, that, **when a person eannot find
he may in lien thereof deposit some sufficient pledge.™

It is under the operation of that rule that the appell
made a seeurity deposit in this case. It is a rule which s
sively interpreted in favour of the debtor. The authorities
that sense are collected in Beanchamp, C.C., art. 1963 Doct
Frane. Nos. 1 and 2. Our Courts have given e
it in such ways as by approving of transfers of hypotheca:
us security or of pledging moveables which alread hap

jebts
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pened to be held by the creditor: O'Brien v. McLynn, 3 1.N.
1435 Lacey v, Drapeau, ib, 194; Pangman v. Pauze, 27 L.C.J.
7. Jette v. MeNaughton, 21 L.CJ. 192: Boxer v. Judah,
M.LR. 3 Q.B. 320.

When, as in this case, the seeurity tendered is in the form of
a cash deposit, it is elear that the question of justification of
suflicieney is not (as in the ordinary ease of a bond to satisfy
the judgment) one which is separable from the acte of security,
but the two things necessarily become merged into one,

I infer then that where the seeurity is hy speecial deposit, or
where it is by a judicial bond wherein a maximum or limit of
lability is stipulated, in either of such cases the amonnt of the
deposit (whether in cash or in marketable securities) or the
maximum sum must be large enongh to satisfy the adjudication
ndebt, interest, costs and **damages,”” meaning by “*damages™’
siich costs and expenses as ean be taxed—in case the judgment
is affirmed

I conclude then, on the one hand, that the appellant is in
ervor in contending that he need giye seenrity for nothing exeept
the costs, and, on the other hand, that the respondent would also

in error if its contention is that it is entitled to seeurity for
#1026 and $1.880.20.  We cannot assume that the appellant
will not obey the order to render an account.  The matter in
issie is a question of aceountability, not of debt.  Upon an
aceonnt being rendered and litigated, the legal possibility is
that the debt may be decided to be due either hy the plaintifl
or by the defendant or by neither

[ conelude that the deposit of $2,000 is not a sufficient security
that the appellant will render an account in case he shall fail
on his appeal.

I view of the fact that he has adopted the mode of a deposit

seenrity, and has deposited a sum which was eonsidered by
a Judge to be sufficient for the time being, T consider that the
appellant is entitled to a deeision which will shew what his
deposit should be.  The amount would have to be fixed some-
what arbitrarily, just as is done in the ease of fixing bail or

Ity i eases of capias or attachment in aetions for unliqui-
damages or of admission to bail in eriminal procedure

wrd, however, ean be had to the fact that the sum of $41,026
onsists of an apparent total of sums which went into the
appellant’s hands, from which nothing is deducted for ontlay,
for belioof of the company, which the appellant as its officer

would presumably have made.

rd may also be had to the fact that, though the appellant
laving caused the sums composing the other item of
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QUE $1,880.20 to be paid to J. F. Fraser, the judgment holds that
K.B. did eause them to be so paid.
1912 My conclusion would be to adjudge that the appeal be d
- missed unless the appellant shall within ninety days either
ALARS new security before a Judge of this Court to satisfy the juc “'

1

ment appealed from, or shall for such seeurity make with

Iavoxn
N8 Lisnr & elerk of this Court a further deposit of $5,000 in eurrent me

W " y ‘
b Co ‘:‘»\n‘ or securities acceptable to a Judge of this Court

Order accordingly

N
N.S SWINEHAMMER v. HART, :
o Nora Scotia NSupreme Court, Graham, EJ., Meagher and Drysda
s July 29, 1912
)
1. Treseass (§1B—10 POSSESSORY  TITLE TO SUPPORT  ACTION
July 29 STRUCTIVE POSSESSION AS AGAINST TRESPASSER
A title by possession to woodland may be based upor u
under colour of title and acts of constructive ssion such
building of a lumberman’s shuice and operating as a lumbermar
the lands, although not enclosed by fences, to support an action
o trespasser 1
2, Apverse rossessiox (§1 B—5 BLAZING LINES AROUND LAND
VEYOR FUR OCCUPANT-—ABSENCE OF PUBLICITY
A blazed line running around the whole of the land in que
run by a private surveyor at the instance of t, W
establish in his favour a title by X v
thereof was made for the statutory us such act lacks pu Cl
1 conveys no suflicient intimat the occupant is
1 whole of the area inclnded within the blazed lin
Graham, E.J.) ’
[Wood v. Leblane, 34 Can. S.C.R. 627, followed.] "
Cosrs (§1—19 APPORTIONMEN (——DEFENCE SUCCEEDING IN |}
Where the defendant in an action of spass defends a
whole of the area in dispute and fails as to part, the
successful in part should not be ordered to pay the whole Q

as his own costs of action

fendant’s costs as we

§. Costs (§ 1—=19)—ArPoRTIONMENT—DIVISION ¢F SUCCESS—N.N
rure Act, RSN.S, 1000, cu, 155
Sinee the Nova Scotia Judicature Act, where the succe

between the parties, the costs may be apportioned in accord

the findir the several issues

tement Arrean from the judgment of Russell, J., 0 favour

fendant, in an action claiming damages for trespass to |

s

cept as to certain enclosed areas of which plaintift: wer
to have been in possession for a period of over twen
For trespasses committed within that period the leir
Judge allowed the plaintiffs ten dollars damages. Co
action were allowed to defendant

§ SR T

The judgment below was confirmed exeept as to

as to these the judgment was varied.

o
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The facts are more fully stated in the opinion of Granam,
I.J., on the appeal.

. Mellish, K.C'., and H. W, Sangstcr, for appellant :—Plain-
il was in constructive possession of the whole lot by deseent.
I1is father claimed possession of the whole of the land in dispute
and possession derived by descent gives colour of title: Saxton

Hunt, 20 N.J.L.R. 487; Smyth v. McDonald, 1 Old, 274,281
Plaintiff’s boundary was sufficiently indieated by old marks and

ere was no need of a fenee: Armour on Titles, p. 307 of seq.;
Steers v Shaw, 1 O.R. 26, The trial Judge gave plaintiff’ $10
damages but  refused him costs which he was entitled
to, as costs should follow the judgment. Defendant has
not  located  his  land  according to the grant of the
township of Falmouth, as in the Crown land office, while plain
tiff has,  Defendant admits trespass south of the MeCollum line,
Defendant elaims that he logged on the land 29 years ago and
that he built a sluice across it in the fall of 1902, but he must
shew that it was not fenced previously,

W. E. Roscoe, K.C., and W, M. Christic, K.C'.. for respon-
dent —Defendant aequired title to the land by deed in 1901
ind did not build the sluiee until 1902, It was built before the
fence was put around the land. There never was a fence north
of the MeCollum line.  Plaintiff did not sueceed substantially
in the action and therefore he was not entitled to costs: Myers
v Financial News,”" 5 TLR. 42; Neale v. Winter, 9 Grant's

Ont.) 261. Land must be enclosed in order to give title by
possession : Bentley v. Peppard, 33 Can. S.C.R. 444; Hunter v
Farr ¢t al., 23 U.C.Q.B. 324; Saron v. Hunt, 20 N.J.L.R. 4587;
Viller v. Shaw, TS, & R, 143, Plaintifi’ got what his father had
nd no more,  Iis father had no title to the land and therefore
plaintift acquired none.  The sluice was built with the intention
of permanently occupying the land: Ellicott v. Pearl, 10 Peters
ISs: Taylor v. Archbald, 9 N.S.R. 233. As to costs, see In re
Foster, 8 Q.B.D. 515,

Wellish, K.C., replied.

Graniam, EuJ.:—This is an action of trespass brought in

I to a tract of land comprising some three hundred and

wres upon the New Ross road in Leominster in the county

of Hants

plaintiffs are obliged to rely upon actual possession and

cater part of the area is woodland, about 50 acres heing

. The defendan: justifies as a contractor under the

s, two brothers trading as the Parrsboro Lumber Com-

lefence is pleaded as to the whole area. There is a
[ the trespass, a denial of property or possession in the

N.S.

SO

1012

SWINF
HAMMER

v
Hary

Argument

Graham, E. ),




108

N.S.
%, .
| i st
k ; 1012
B
& i SWINS
HAMMER
'
Hany

Grabam, B.J.

5 DLE

REroRTS

Doaminion Law

plaintift. and an allegation of frechold in the Pugsleys und
whom the defendant justifies

The judgment proeceds upon the theory that the defenda
or rather the Pugsleys had proved a title and that the plaint
could only recover by making out a case of possession under

nitations

Statute of
inion it is put forward as a ease of the plaint

In my
having actual occupation, a title in itsell against persons |

ing no better title or, as they are called in the books, strang
A portion of the front of the lot has been eleared and eu

The father of the plaintiffs, George Swinchammer

t about 45 years before the trial, built a hous

Later another house was huilt

vated
tled upon
barn upon it near the road
him on that site and it having been burned down a young
Henry, one of the plaint

built another and is in occupation
twenty-two or twenty-three years before the trial built a ho
and barn further to the rear of the lot and has sinee oceuy
The plaintiff, Rupert Swinchammer, also has !
Gearge, the father,

George Sy

that
and barn nearer to the road again

about 14 years before the trial upon the plaed
hammer and the plaintiff Henry, built a saw-mill upon the
about thirty years before the trial which has been operated
sines
The plaintiffs elaim actual possession at the time of th
pass, mainly through the following incidents

as I said, settled near the New
e employed Harvie,
an

George Swinehammer
road. Very early in the settlement |
veyor, who followed around the side lines of the lot
» side lines have been res)

rear line blazing them afresh. T

by his neighbours on either side.  As he eleared and to

land a fence was built on one of the side lines and this ultin
extended some distanee beyond what has been conceded
Very early in the settlement a waggon road, at

deeree
of the whol

sled road, was construeted to the rear
through the wood lot and that has been used by plaintifi
ieally, it has been used for getting out wood, logs an
trom a piece of meadow. Apparently it was not original
structed by the plaintiffs or by Georg

The plaintiffs have been eutting at this mill ever sines
every season from ten to twenty tho

Swinchammer

erected, they say
feet a season and hauling the lumber to Windsor and s
They say fr

All of the logs come from this woodland
over it and that they eut some every winter and that tl
it ont and sawed it in the spring and summer.

In November, 1902, on the adviee of a solicitor th
strueted around the wood lot in dispute a brush fence w

has been renewed in places since
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Midway between the New Ross road and the rear of the lot
on Bill’s Brook and approached by a road from the old waggon
road, is a piece of meadow, half an acre, which was cleared up
14 vears before the trial and kept fenced in for 12 years. A
dam was built on the brook and it was thus overflowed and util
zed. Hay had been taken from it during this period. There
was another meadow of about a quarter of an acre on the same
brook utilized in the same way and fenced in for a period of 8
or 9 years before the trial.  This was situate near the north-west

corner of the lot.

The defendant contends that the land deseribed in the plain
tifi"'s statement of claim consists of a part of lot thirty-one north
of the road and part of lot thirty to the north of that comprised
in the township of Falmouth,

The Pugsleys have not a documentary title to the part they
¢laim. They have not a title traced back to the Crown with a
link or so wanting which might be remedied by a presumption
by reason of possession

There is a grant from the Crown of 1761, the township grant
of Falmouth, eomprising 50,000 acres in which this tract is
situated, but the allotment or partition book was not put in
evidence and for over one hundred years there is no pretence of
a deed to anyone. There are, no doubt, true owners somewhere,
but which of the sixty-five grantees got this area and what hap-
pened to the title of the true owners for a century we do not
know

The Pugsleys elaim under « s commeneing in 1872 with a
deed from one Vaughan, apparently covering the whole area
claimed to have been occupied by George Swinehammer and his

deseendants

The defendants have given evidence tending to shew that
some of these proprietors under their deeds eut logs upon the
land. namely, Amos Collins & Co. about onee in 1872-4. Hobart,
the next purchaser, who had a deed 1874-80 at least once. Me
Collum, who was a transferee, between 1881-1884, and who con-
tructed with one Beach to log it, and Beach did so taking some

0 feet of pine and spruee one season.

Ihe next ineideat is in 1896 when Benjamin, who had be
come u purchaser, employed MeCollum to run the lines of this
and other land.  He apparently also employed the witness Salt
o wuteh the property.

On the 5th August, 1901, the Pugsleys, or one of them, pur-

chased from Benjamin parts of lots 30 and 31 with other land
Ben n, who no doubt had the land surveyed with a view to a
transter, recognized apparently the actual possession of the

plaintitfs on a part of both lots and ringed them off.
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MeCollum, in surveying, blazed out or marked an arbitrar
line on the ground excluding what he thought was the plai
tiffs’ arca of oceupation in front, and in the transfer to tl
Pugsleys this area is not included.

This will account for the first exception in the dec
area ‘‘south of the MeCollum line’ in favour of the plaintifi

The second exception in the decree is the first meadow
have spoken of which was not excepted by the MeCollum survi

The third exeeption is an area to the east of the old wagg
road which the plaintiffs proved had been eleared and fene

» of

by them.
The plaintifis contend that failing their elaim to the wh

they are entitled to a piece which had been cleared and fen
on the other side of the old waggon road not exeepted in
decree

Coming back to the Pugsleys in 1902-3, they construet
from their mill on Canoe lake in the adjoining county a slu
way which erossed the Tot on its way to navigation for (he p
pose of earrying sawn lumber from the mill

The defendant logged this lot in 1910-11, most of it after
action, and after cutting the logs with a portable mill ear
the lumber away by means of this sluice. It appears that d
ing the period of its use in the summer, a man walked up
aown its course to keep the lumber moving

Sinee the case of Asher v. Whitlock, LLR. 1 Q.B, 1, it is
that one stranger to the title if in aetual possession may

an action against another stranger who cannot shew a b

title And in the case of Freeman v. Allen, 2 Old. 293, Yo
(.., eiting that case, gives a very forcible illustration in
refer also to Boyd v, Mil

neetion with wooded land |
N.S.R. 202, 296 (Ritchie, E.J
I think whoever has to decide a case of this character
reckon with the case of Wood v. Leblane, 34 Can, S.C.R
and some passages in the opinions, Under it T think the
tiff's could not recover against the Pugsleys; neither cou
against the plaintiffs if the positions wi

Pugsleys recover
versed and the aet of eutting on this locus had been th
and the Pugsleys had been bringing the action

Some of the passages in the opinions are very applic
the ease of a coutest between the true owner, i.e., on
a good documentary title and a person elaiming by adver
session under a statute of limitation. And two of the «
lied on are cases of that kind, a leading case from New
wick, namely, Des Barres v. White, 3 N.B.R. 595, and S
v. Pearson, 14 Can, 8.C.R. 581, approving of that case

But Wood v. Leblane, 34 Can, S.C.R. 627, is a case of
test between two persons neither of whom had a good do
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tary title, and it makes it very difficult, in this province at least,
to prove the ownership of woodland unless one is able to trace a
perfect ehain of title back to the Crown, and even then he would
have to shew the calls mentioned in the grant, often a blazed
line long since destroyed. I think it was possible in Nova Scotia
to shew ownership in woodland, at least where there was colour
of title, without residence on part or enltivation of part and
without an enclosure, only mere use of it as woodland. I refer
to DesBarres v. Shey, 8 N.S.R. 327, in the Privy Counecil, 29
LTNS, 593 (at the end). T refer particularly to the opinions
below to shew that there had not been during twenty years be-
fore the trial any such acts evideneing ownership although at
one time previously there had been some clearing and fencing
of a small part of a lot of 158 aeres in the whole, which had
been abandoned and even the part that had grown up in woods.
In the Court below the ease went solely on the ground of pos-

session

In Neill v. Duke of Devonshire, 8 App. Cas. 135, at p. 166,
Lord O'Hagan said

I'he proprietor of a river or a waste cannot be expected to prove

lings indicative of his ownership on every portion of the one

r the other, He can only shew his dominion over certain parts wi

e to the whole; and whether as 1o the whole evidence

ts can justly be found, the desired inference must be

ermined by its character and extent and the effect which can be

fairly given to it by an informed tribunal
\fter all it is a question of fact, and 1 think that in respect
s locus the Pugsleys had a better title than the plaintiffs
[he plaintiffs’ great diffi
wdland, some 350 a
settled, so large that it is diffieult to say that he or the plain

s rather, had actual possession of this part
I

wulty is that this was a lar,

s, on which George Swinchammer

meede that it is not to be a literal possession of the foot
W ry part (Jones v. Williams, 2 M., & W, 236, 330 per
' 13.) frequently cited sinee ), but there must be some kind
n of title to the whole area involved in the dispute as well
! upon and actual occupation or cultivation of part,
line which appears to have been made before
Gieo Swinchammer came there and which was kept up at the

sid wily by the adjoining owners and in the rear apparently
1e, is a very faint assertion of title to that whole area.
< no publicity about the employment of a private sur-
to 2o around the lines in the woods. Moreover, there was

5 tliarity about it that it took up part of township lot 31
W the settlement began and where most of the buildings
structed, and also part of lot 30 to the north where the
These lots may not be separate lots on the ground, but
the ntiffs found themselves with two sets of neighbours,
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front and rear, on their east side line. It hardly identified t
the neighbourhood what was claimed. The brush fence w
started by the plaintiffs after the struggle began @
it is open to the observation of a very sagacious Judg
Halliburton, C.., in  Cameron v MeDonald, 3 Thon
240, a land ecase: “‘But if two persons are seen, ea
with a hand upon a hat and struggling for possession ol
the law can presume nothing in the favour of either. N
could any mark made by either on the hat pending the strug
be received as evidence of ownership.”’

The saw-mill, although suggestive, hardly dominates
woodland at the rear. The plaintiffs are unfortunate

A will or deed from George Swinchammer, the father (¢
one imperfeetly executed) deseribing the area instead of tru

ing to the Statute of Descent, would have made colour of 1
and, perhaps, won the gamec. But this blazed line and In
fence will not satisfy the severity of the law

The Pugsleys have a better kind of possession. They apj
mid

ently paid a price for this land and they spent money
the sluice. There has been the formality of deeds and w
them a cutting on the area in dispute which the Swinehamn
ought not to have ignored

Reference was made at the hearing to a passage in th
inion of Dodd, J., in Smyth v. McDonald, 1 Oldright 274
He was dealing with the subjeet of whether an inchoate tit
adverse possession short of the statutable period enured to
sons heirs in possession on the death of the ancestor in posse
and could be tacked to their possession, a descent cas
which case the person out of possession would be put to )
tion of ejectment against the heirs. IHe called that right o
heirs colour of title and that is a common enough expressic
American cases. But if he meant that this kind of colour o
was like the colour of title whick a person has when he
deed or even a defective deed deseribing the premises wh
tends the oceupation of part to all the land within the lin
the description, I think, with great deference, he made a sl
would carry this case no further because the plaintiffs sti
the diffieulty, what are the limits to which their acts of o
tion are to be extended. There is only the blazed line an
inherently fails for want of publicity and as conveying
timation that the party is claiming title to that area.

The plaintiffs contended that there was an actual o
tion of a margin beyond the line marked by MeCollun
finding of the trial Judge is, 1 think, against that. It
sible that at one time there had been cutting of trees an
the land for planting slightly beyond it at one point, no
vation, | think. But this is stoutly met by the witnesses
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lefendant who searched for alleged remains of a brush fence
enclosure and could not find them. If it ever existed it appar-
ntly had very much gone down before the trial and 1 think that
even the elaim for this margin is open

to some of the objections
taken in one of the opinions in Wooed v Leblane, 34 Can. S.C.R.

I think that the appeal should fail except in regard to the
matter of costs,

The learned trial Judge gave the plaintiff ten dollars damn-
ages in respect to the areas exeepted in the deerce and it
proposed to disturb that.  He might, under the
prived them of costs

IS not
rules, have de
But, notwithstanding their suceess in part
he gave the defendant all the costs of the action against them
It will be remembered that the defendant defended

as to the
e area.  And he did that although the deed from Benjamin

excepted the area mentioned in the deerce as to the fifty
And the plaintifi's ran the risk of losing even that
trial

acres
area at the

In no ease could the plainiiffs, in my opinion, in this com-
mon law action, having suceeeded below as to part and having
proved trespassing on that part, been ordered to pay the costs
ol the action.

In the early days of the Judieature Aet

t it appears that Baron
Huddlestone, in an aetion for defamation, made a

party pay costs, but after all of the

successful
es on that subjeet since
ime, I think, that would hardly be considered a precedent
and that, in any event, this was not a ease for such a disposition
of the costs. Before the Judicature Aet the plaintiff would have
had all of the costs. Since the Judicature Act the

costs in such
re frequently apportioned according to the disputed
ers found one way or the other. That, | think, is the pro
lisposition here and to that extent the appeal should be
wed but without costs of the appeal,

as there has been a
on the substantial matter. The plaintiffs will have the

general costs o1 the aetion but not the costs incidental to the
matters in which they have failed, and in respect to these the
defendunt will have his costs.

Drysparg, J.:—I agree as to the conclusion reached in the
opinion of Mr. Justice Graham as to the
this appeal.

proper disposition of

Iy view, the plaintiff has neither possession nor title to
the rear portion of the lot in question.

The contest herein really
18 over the rear portion,

The front portion the plaintiffs have
lad in possession for a sufficient length of time to enable them
to hold and on this portion there was a slight act of tre spass by
th ndant, for which plaintiffs should recover nominal dam-

\5 to the rear portion or the lumber lands cut by de-
-5 D.LR,
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N.S fendant I am of opinion that defendant had, and has, such 1

R ( that, as against plaintiff's, he is in the better position
1912 The defendant bought and acquired such title as he sets
under a deed giving a specifie deseription of the lands in
;;ler-“ . rear. Under his deed he entered and took possession of
' lands deseribed therein, first by ereeting all across the
Hant portion thereof an expensive wooden structure known as a
Dr . berman’s sluice (a permanent strueture) and secondly by o)

ating effectively as a lumberman over the lands so pureh
and deseribed in the deed. 1 think the defendant had and

as against plaintiffs, colour of tilie, and the possession take:
him is and onght to be held construetive possession of the |
deseribed in s deed. To my mind the plaintiffs absol
failed in establishing possession of the rear portion of t

I think the proper order below would hay

n question

recovery by the plaintift with costs and nominal dam

respect of trespusses committed on that portion of the

comprised within their clearings

part held by plaint

speet to the issues raised over the

costs to d whant n

portion, the appeal to be allowed without costs

Meag I MEAGUER, o I agree in the result

Judgment below va

ALTA HAMILTON v. ISAACSON

\Iberta Supreme Court. Trial b Walsh, J. May 1 )

1912 1. Evi CF §1I K I8 OXUS OF SHEWING THAT PROMISSOL
VAS INDORSED BY THE PAYEE—ACTION BY HOLDER
Mav 15 Ihe onus rests upon the holder of a promissory note payva
order of the payee, t ew in an action thereon, that it w

' meone | m duly ant izl

' B AxD xores (STIT A W RIGHTS AND LIABILITIES

ENDORSEMENT IN NAME OF PAYEE PER TRAN R

promissory note which was pavable 1t

indorsed to the plaintiff in the name of the \

ty who was a stranger to the note

reon without shewing that su G

by the payee to indorse the note for hin

FRAUD AND DECEIT § VI—-25 TOINT AND SEVERAL PROMIS

ORTAINED FROM SEVERAL PURCHASERS—CONTRACT FOR

ATE LIABILITY

A note is properly held to have been obtained by fran
ager f one who sold a stallion to a number of persons, f
obtained their signatures to a joint and several note, inst
by wi each was liable only for his proportionate part
chase-price, as was contemplated by the agreement entered

4. Arrear (§ VI E—686 EFFECT OF DECISION NOT DISPOSIN
TION OF LIARILITY—LEAVE TO BRING ANOTHER ACTION

Where an action on a promissory note is dismissed on gr
f the question of the liability

do not effectually disp
I

to the plaintif to

of the note, leave may be reserved

wetion thereon
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h

AcTioN to recover the amount of a promissory note made
the defendants payable to the order ol one W, €. Kidd, and

scounted by the plaintiff. The defence was that the note had

n frandulently obtained and that the plaintiff was not the
ler in due course.  The sufficieney of the proof of endorsa-

nowas also questioned.

The action was dismissed on the latter ground with leave
rved to the plaintiff to bring another action upon the note

I’ J. Nolan, K.C., for the plaintiff’

Greene 0 Payne, for the defendants

Warsi, J The plaintiff sues as the holder in due course
promissory note made by the defendants, payvable to W

Kidd, or order. The note is indorsed as follows: “W. (.,

I, per p.p. S0P, Thompson.”  This note was given to pre-

part of the purchase-money of a stallion purchased by the
ndants from Kidd, throngh Thompson. The plaintiff
this note from Thompson a few days after it was made
long before its maturity He gave his cheque, payable to
Thompson or order, for the pr agreed upon hetween
for this note. No evidence was given at the trial of any
rity on the part of Thompson to indorse Kidd's name on
w 1o sell the same
conus is upon the plaintiftt of establishing his right to
the amount of this note from the defendants; and this
n do only by proving the indorsement of the same to him
ther by the payee or by some one duly authorized by him
orse his name upon it.  In the absence of any evidence
ver to shew the right of Thompson to negotiate this note,
iintiff has failed to establish his right to payment of the
and this aetion must, therefore, be dismissed with costs
the event of an appeal being suecessfully taken from this
ent, | have thought it better to make such other findings
he necessary in order that an appellate Court may fully
of the case—the defendants’ counsel having intimated at
melusion of the ease that he would not call any evidence,
ving expressed his willingness to rest his chanees of sue
ipon the evidence addueed by the plaintiff,
nd that the note in its present form was procured from
f its by the fraud of Thompson. The evidenee of
ntifi’'s witnesses establishes the faet that cach of the
ants was to be liable for one-twelfth only of the total
price of $3,600, which purchase-price was divided into
nents of $1,200, so that the liability of each defendant
note should have been $100.
ote as prepared by Thompson and signed by the de-
is a4 joint and several note for $1,200; and the evid-
sfies me that this is due to the fraud of Thompson. If,
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ALTA. however, the plaintiff was the holder in due course of this no
this defence would not avail the defendants. The plaintif
the only witness who was called to shew the eirenmstances
der which he became the holder of the note. I believe tha
HAMILTON 4514 the truth in this respeet, and | give full eredence
hought the

SO

!

Isaacsox.  story as to the eireumstances under which he
Seregp from Thompson
M I do not think that he wilfully abstained from making

but 1 think tha

ther inquiry as to the origin of the note;
was tempted, by the large discount which Thompson o
him, to purchase the note without further inquiry. Tl
pellate Court should be able. upon this finding, to say wl
or not the plaintiff is the holder in due course of this not
is of opinion that the note has been properly indorsed to
become the property of the plaintiff
As the dismissal of this action is upon a ground

does not effectually dispose of the question of the defen
liability upon the note in question, 1 direet that the right
be reserved to the plaintiff to bring another action upm

to direet

note, if he so desires, and if 1 have the power so

Action dism

HUNTER v. RICHARDS

ONT.
D.C. Outario Divisional Court, Mulock, CJ.Ex.D., Clute, and
June 17, 1912
1912
B—_E 1. Prnie raxps (§ 1121 PATENT—RIGHTS OF GRANTEE—]
June 17 MENT,
Where a grant from the Crown containing no special

of a mill, and ex

water power or the building

e and enjoyme
he

v the Crown, “the free uses, p

wer and upon all navigable waters that shall or may
or upon any |'H‘

found on or under or be flowing t
parcel or tract of land hereby

s aforesaid,”

he patent and cannot

rights are limited by t!
] nments of the Crowr

e official correspor

issuing of the patent

al of Quebee, [1011] ALC, 489,

wrtient rela

Wyatt v, Attor

2. Evinesce (§ IV 1—431) —DoCUMENTARY EVIDEN(C Parext
MENT BY REFERENCE TO CORRESPONDENCH

The rights of a grantee from the Crown under a patent
» cannot be enlarg

atent and th

rms of the
reports or correspondence in

by the (
he

netitions. memorials
petition nemoria

Department leading up to the grant

1 Easesmexts (§ 11 B—19)—RiGnr By PRESCRIPTION—NATUR)
Livirarions Acr (Oxr.) 1910, 10 Eow. VIL cn, 34

A preseriptive right, claimed pursuant to the Limita \

1910, 10 Edw. VIL (Ont.) ch. 34, sec. 35, to deposit sa "
other mill refuse in a stream is an inchoate right unti
brought, and the user to support the same must be continu

right.
[Halsbury’s Laws of England, vol, IL,
referred to.]

p. 272, sec. H42
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WSEMENTS (8 11T B—=19) —PRESCRIPTIVE KIGUHT T0O POLLUTE  WATERS- ONT.
INCREASING THE REFUSE “——"

D. 0.
Ihe preseriptive right to pollute a stream by depositing the saw 1918
st and mill refuse, arvising from the operation of a4 one saw saw 912
loes not justify the pollution thereof by the additional sawdust et
efuse consequent on the operation of many saws in the mill, as HuxteR
(= shingle and lath mills, an cdger and other modern appliances, -
withstanding that this evolution was gradual and that the rights RICHARDS,
f the mill-owner lower down on the stream were not materially af
ted to his prejudice until forty years after the erection of the

iginal mill
N

EAsEMENTS  (§ 16a PAYMENT OF DAMAGES—INTERRUPTION OF
USER,

o

Where a mill-owner operating a mill higher up on the stream on
ch another mill is loeated, permitted sawdust and mill refuse to
pass into the stream, in mn larger quantities than formerly, and
for the damages so occasioned paid to the lower mill owner a certain
of money annually for a number of years, until the erection of
urner in cony ion with his mill for the destruction of the sawdust
ind refuse made it no longer nece 1y to deposit it into the stream,
is payment operates as an interruption to the preseriptive right

I 232, e A

tiardner v, Hodgson's Kingston Brewery Co., [1903] A.C. 229, re
ed to.]

MENT (§ 1T A7)~ LOST GRANT DOCTRINE—PRESUMPTION

an action is brought by a mill.owner against the owner of

r up on the stream, elaiming to have the stream flow to
through his lands, without obstruction, and without the same
olluted by the throwing in of sawdust and mill refuse, which

S Bl

ed Tiis ol from running, the material damage dating from a
from the introduction of additional machinery in the
the sawdust and refuse had greatly inereased in volume, and,
nsequence, the owner of the mill higher up the stream had for
everal years up to the time of the installation of a burner in con
tion with his mill operation, by which the sawdust and mill re
1se was destroyed, paid to the owner of the mill lower down the
rewns an annual sum, as damages, an implied grant so to pollute the
ream cannot be presumed, even where the original grant from the
vn was made on the understanding that the grantee should bnild a
ww-mill thereon
Liugus v, Dalton, 3 Q.BD, 85, 4 Q.B.I. 162; Dalton v. Angus, 6
Cas, 7405 Rirmingham, Dudley & District Banking Co. v. Ross,
D. 205, referred to.)

338) —PRESUMPTION A8 TO “LOST GRANT."
there is evidence of user, open and uninterrupted for twenty
he jury may and ought to presume a lost grant

Cockburn, 27 OR. 450, followed: Goddard’s Law of Ease
ith ed, pp. 176 to 182, referred to.]

NTS (11 B—19) —PRESCRIPTIVE RIGHT TO POLLUTE STREAM—
NTENTIOUS USER—ORJECTIONS,

reseriptive right to dispose of sawdust and mill refuse by throw
sume into a stream does not arise from the mere fact that this
wn done for more than the statutory period of prescription,
is shewn that the user was contentious and ohjected to, and
gnized as such by the payment of damg claims and the

a burner to destroy the refuse,

Lano, [1901] 2 Ch. 502, 510, and Goddard's Law of
. p. 258, specially referred to.]
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PAYMENT (§ INV—=30)—APPLICATION—ABSENCE OF CLAIM AT TIM
MAKING,

Where upon the payment of

vocertain sum as damages f

pollution of a stream no suggestion was made that the payment
for the excess o ver and above a limited preseriptive right and n
claim was advanced, the claim should be rejected
), LIMITATION OF ACTIONS (§ 11 G—67) —PRESCRIPTIVE RIGHT TO PO
STREAM—WHEN STATUTE BEGINS TO RUN
the use of a stream t

period of preseription for
in, begins to run
to the mill-owner, lower

I'he statutor
sawdust and mill refuse
tinl injury causing damag

from the date

posit

first substa

the stream

Crossley & Nons, Limited v, Lightowler, LR, 2 Ch, 475
CGoldsmid v, Tunbridge
ral v. Aeton Local Board

Wells ITmp, Commission
Vttorney Gene 22 (Ch.D, 221, w
(§ 11} 100) —PoLLt T1oN—RIGHT OF RIPARIAN OWN

Warens
In the absence of

any easement a4 person may no

of a natural watercourse to the prejudice of other per

to the use of the water
Waoud v

Goddard's Ls ts, 7

of England, vol. X1, pages 317, 3 |

REFUS Porivrion

andd Ha

Warens (§111) 100 ) —SAw-MILI
STATUTORY PROINBITION

No preseriptive and o presumption o

of expry tatutory law prohibiting

' aw il owner

ntravention
"

wquire no s
Il refuse therein

tim therel
ing sawdust and m
tection Aet, R.S.( 1006, ¢h. 115

dey
the Navigable Water

Arreal by defendants from the judgment at the trial
Larenrorp, J., without a jury

The plaintiff was the owner of a lnmber mill and f
Constant ereck, in the township of Grattan, and the def
plaintifi”s mill, wj

owners of a mill, above the
same ereck
This action was brought to recover damages for inj

to the plaintiff by the defendants in fouling the stream
s mill by

were the

structing the flow of water to the plaint
refuse in the ereck and otherwise injuring the plaintiff

The appeal was dismissed, Riopery, J., dissenting

P. White, K.C., for the plaintiff.
. W. McGarry, K.C., for the defendants

March 3, 1911.  Larcurorn, J.:—The defence in this
that the defendants have a right by prescription, existing
wards of forty years prior to 1896, to damage the propert

plaintifi. Other issues are, it is true, raised, but I regard 1

of no importance.
The mill built in 1855 contained but one saw, acco

the evidence taken at Ottawa. As the mill is now, it is «
with many saws,—with shingle and lath mills, an edger, a
similar appliances. It is not clearly shewn when the |
of the plaintiff was first prejudicially affected (see judg




5 DLR.] Huexter v, RicHARDS,

sie G, Turner, L., in Goldsmid v. Tunbridge Wells ITmprove-
ment Commissioners (1866), L.R. 1 Ch, 349, at p. 352), when the
primitive state of the mill was altered, or when the various im-
provements that now exist were made.  But it is, I think, fair to
wsume that the evolution from the one saw of 1855 to the present
complex condition has been gradual, and that the property of the
plaintiffl. was not materially affected to his prejudice until 1895
or 1896,

The payment of $100 to the plaintiff in 1896, more than forty
vears after the original saw began cutting, is some evidence that
the refuse then discharged over his lands was in excess of what
the defendants had any possible right by preseription to send
down upon him,

It is disputed that any right to pollute such a stream as flowed
between the two mills can be established by lapse of time.  This
contenticn would be tenable if the fouling amounted to a publie
nuisane see Blackburne v. Somers (1879), 5 L.R. Ir. 1. Al-
though an undoubted nuisance to the plaintiff, the pollution of
the stream has not been shewn to be a nuisance to the publie,
In the latter event no preseription could, of course, arise. If
prescription as of right existed in favour of the defendants in
1806, it existed only to the extent of the primitive and limited
fouling of the stream in 1856, and the years immediately following,
which did not materially injure the plaintifi. The payments
made by the defendants to the plaintiff for some vears after 1896,
in addition to what was paid in that year, were, in my opinion, an
acknowledgment that the fouling of the stream during those yvears

greater than the defendants enjoyed as of right, and enjoyment

15 of right was necessary before the defendants could elaim the

benefit of the statute R.S.0, 1897, ch. 133, sec. 35, Any ease-

ment respecting the saw-dust or refuse from the mill of 1855 or

I856, which the defendants were entitled to, eould not be ma-

terially altered or inereased to the further detriment of the plain-

tiff. It was held in Bealey v. Shaw (1805), 6 East 208, that a
mill-owner, who had by twenty years' user acquired a right to

divert part of a stream,swas liable to an action at the suit of the

owner of a mill lower on the stream for a subsequent diversion
to the lower mill-owner’s injury.

Barendale v. MeMurray (1867), L.R. 2 Ch. 790, cited by coun-
or the defendants, is not an authority in their favour. It
v decides that a change in the quality of the pollution, where

it to pollute exists, does not destroy the easement, and that

nus of proving an increase (which lay upon the plaintiff)
it heen satisfied.

had 1

In the present ease it had been established that there was an
in the pollution of the stream, especially in 1896, and the
four subsequent years. In Melntyre Brothers v. Me-

IS03] ALC. 268, Lord Watson says, at p. 277: “A proprietor

three o
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who has a preseriptive right to pollute cannot in my opinion use ¢
his common law rights in such a way as to add to the pollutior
By the compensation made to the plaintifi during this peric
any right of the defendants, even their limited right of 1855, v
interrupted, and a period of twenty years has not since elaps
If the refuse of the mil! reached the burner and was there consuny
all damage to the plaintiff would be prevented. It is, however,
part of the duty of the Court to inquire how the defendants my
best prevent the nuisance to the plaintiff,

I direct that judgment be entered after thirty days in fa
of the plaintiff for $200 and costs. An injunction is also gra
restraining the defendants from discharging refuse into Const
creek to the injury of the plaintiff; but the operation of the or
is to be suspended for four months to enable the defendants s
alter their mill that no additional damage shall be done

The defendants appealed from the judgment of Larcurorn

The appeal was dismissed, Ripeny, J., dissenting

W. N, Tilley, for the defendants,

P. White, K.C., for the plaintifi

The arguments of counsel and the authorities cited ar
ferred to in the judgments

June 17, 1912, Crure, J.:—The plaintiff is the owner «
10 in the 1st concession of Grattan, through which flows Con
creek, and has had for a period of years a dam and water p
on the said ereek where the same crosses his said lot, from w
he derives power to operate a chopping-mill. The defendant
lot No. 9 in the second concession of Grattan, through whicl
flows Constant creek, where the same crosses their said lot
thereby they operate a saw-mill on the said lot. The land
mill of the defendants are higher up on the creck thar the
and mill of the plaintifi. The plaintiff claims to have {
flow to and through his lands without obstruction or
and without the same being polluted.

He charges that the defendants, at various times duri
years 1905 to 1909 inclusive, polluted the stream by throwi
the same saw-dust and other mill-refuse, thereby causing
to the mill-pond and water power, preventing his running |
and causing damage to his lands; that the matters compla
are contrary to the provisions of R.8.0. 1807, ch. 142; w
the defendants by their dam penned back the waters of the
and prevented the free and uninterrupted flow thereof
plaintifi’s mill, whereby he was at various times unable to
the same. The plaintifi claims damages and an injunct
straining the defendants from polluting this stream and |
back the waters thereof, and asks for a declaration of his 1
the waters of the said stream.
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The defendants deny the plaintifi's right and deny his posses-
Jon and occupation of the land and of the flow of the said stream,
us alleged in the statement of claim. The defendants further set
up that in the year 1854 the lands now elaimed by the plaintiff
and owned by the defendants were vested in the Crown, and the
Crown granted to the defendants’ predecessor in title lots 7, 8,
and 9 in the 2nd coneession of Grattan, together with all the water
powers thereon, with the right or easement to dam, divert, enjoy,
and otherwise use the waters of the Constant creek for mill pur-
poses as they saw fit, and in and prior to the grant imposed upon
the grantees the duty to erect, maintain, and operate on the said
lands a grist-mill and saw-mill.  And they allege that, before the
said grant and continuously since the same, the defendants and
their predecessors in title maintained and operated the mills as
they were bound to do and as they acquired the right to do by
virtue of their said grant, and in enjoying the said lands and in
operating the said mills they have for more than thirty years
prior to the commencement of this action dammed, diverted,
enjoyed, and otherwise used the wat  of the said creek as of
right.  The defendants further say that, at the time complained
of, the defendants were and are now possessed of mills on the said
lands the occupiers whereof for more than forty yvears before this
action enjoyed, as of right and without interruption, the right of
damming and diverting or using the water of the said stream and
the working of the said mills, and the acts complained of were a
user by the defendants of the said right. The defendants further

alloge that they are entitled to dam, divert, and enjoy or otherwise
use the waters of the said creek, by virtue of their natural rights
as riparian owners, by virtue of the rights expressly and impliedly
granted to their predecessors in title by Crown grant in or about
the vear 1854, and by preseriptive right at common law and by
prescriptive right under the provisions of R.S.0. 1897, ch. 133;
ud, by reason of their rights and easements so acquired, deny
that the plaintiff has any cause of action, and say that his action
is barred.  They further deny that they have committed a breach
of the provisions of R.S.0. 1897, ch. 142, and say that, if they
have, the plaintiff has no cause of action in respect thereof. The
defendants further deny the right and jurisdietion of this Court
to try the matters in issue,
I'he grant to Duncan Ferguson, the defendants’ predecessor in
of lots Nos. 7, 8, and 9 in the 2nd concession of Grattan, is
I the Sth June, 1859, and contains no special grant in respect
i water power or the building of the mill, and expressly re-
serves to the Crown “the free uses, passage, and enjoyment of,
er, and upon all navigable waters that shall or may be here-
ound on or under or be flowing through or upon any part
of the said parcel or tract of land hereby granted as aforesaid.”
It would appear, from the papers put in from the Crown Lands
Department, that on the 14th June, 1854, a petition was presented

ONT.
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ONT. to the Lieutenant-Governor in Couneil by the United Townsh

of Bromley and Wilberforee, in the County of Renfrew, setti “

1912 forth that the inhabitants of these townships and of Grattan h

1 e experienced great inconvenience from the want of a supply {

h i 1 Ih;w: sawn lumber for building purposes, and stating that, “If vo !

i & RICHARDS, li\«'vllvnv{ and ||1ll|.0|ll‘:||l]|' Couneil will grant this ul-n!h‘»m‘

4 = Duncan Ferguson, Esq., the rluhlllu purchase 300 acres of lund |
"™ in the newly surveyed township of Grattan, he will build a s

L} mill, and in the course of a short time other mills, which wo

increase the value of the lands for miles around the locality :

which they would be placed, and relieve your memorialists and 1 y

inhabitants of the township of Grattan from loss and inc

D.C.

venience,"”" ete,
This was followed by a further memorial from the Munic
Couneil of the Township of Admaston, in the County of Renfr
to the same effeet,
A copy of a report of a committee of the Executive Cou
dated the 3rd June, 1858, and approved by the Governor in (
e cil on the following day, sets forth that the lots in question
sold as a mill-site under an order in council on the 3rd July, 18
subject to the building of a saw-mill and a grist-mill, and ti

appears that the necessary dams and a first-class saw-mil!
been ereeted, while the materials were on the ground for a
mill.  Under these circumstances, he recommends that the p
be allowed to issue, in the anticipation of the complete fulfil
of the conditions of sale, upon payvment of the purchase-n
| in full
Sinee the argument, the report of the case of Wyatt v, A
General of Quebee, [1911] AC. 489, has come to hand.  That
an appeal from the judgment of the Supreme Court of (
It was there contended that the letters patent should be cor I
having regard to the correspondence and course of dealn
tween the parties and the Government relating to the
The judgment of the Judicial Committee was delivered |
Macnaghten.  He repeats the closing words of the jud
delivered by Girouard, J.: *“*Summarised,” says the learned )
‘our holdings are:—That the patent issued by the Crown
v ® and unambiguous in its language; that the rights of the
1 i must be determined by it, and cannot be added to, alte
e ‘ diminished by any previous negotiations written or oral iy
e s up to its issue; that therefore the applieation of the p
and subsequent correspondence between him and the Cros
cials should not have been received in evidence for the
of explaining the patent, and, if looked at for the purpos
tablishing an independent or collateral contract conferring
tional rights upon the patentee, entirely failed to do so
legal effeet of the language of the patent with respeet to t
of the river and the fishing rights therein depends upon t
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mination of the question whether the Moisie at and in the four
or five of its miles covered by the patent is navigable or floatable
within the meaning of the law of Quebee, and that, adopting the
test of navigability laid down by the Privy Council . . . we
concur with the findings of the trial Judge, and which findings are
not questioned in the judgment of the Court of Appeal that such
river at such locality and from thenee to its mouth is so navigable
and floatable.””

The effeet of this decision upon the present case is, 1 think,
to limit the defendants’ right to the terms of the patent, which
cannot be enlarged by the correspondence relating to the grant
ahove referred to.

The trial Judge found in favour of the plaintiff for $200 and
costs, and granted an injunetion restraining the defendants from
discharging refuse into the ereek to the injury of the plaintifi;
the order to be suspended for four months to enable the defendants

v to alter their mill that no additional damage may be done,

Ihe right by preseription elaimed in this case under the
Limitations Aect, 1910, 10 Edw. V11, ch, 34, see. 35* (R.8.0, 1807,
ch. 133, see. 35), is inchoate till action brought, and the user must
e continuous and of right.  “The periods mentioned in the Aet™

corresponding to our statute) “are periods next before some action
vherein the elaim or matter to which sueh period relates is brought

to question.  Consequently, although the Aet  apparently
renders the right indefeasible after twenty vears' user, the com-
bined operation of these two provisions renders it necessary for a
person seeking to establish a preseriptive elaim under the statute
to prove uninterrupted enjoyment for a period of twenty vears

mediately previous to and terminating in some action or suit
which the right is ealled into question:™ Halsbury's Laws of

England, vol. 11, p. 272, see. 542, where the authorities are col-
ceted—Hyman v, Van den Bergh, [1908] 1 Ch. 167 (C".A.); Parker
Witchell (1840), 11 A, & E. 788; Wright v. Williams (1836),
M. & W, 77 Richards v, Fry (1838), 7 A. & E. 698; Ward
I IS46), 15 M. & W. 237, 242, “The period is not neces-

Ontario Limitations Aet, see. 35, eh, 34, 10 Edw, VIL (Ont
s follows

vim which may lawfully he made at the common law, by custon
noor grant, to any way or other easement, or 1o any Water-conrs
of any water to be enjoyed, or derived upon, over, or from any
ter of the Crown or being the property of any person, when '
v mentioned has been

ther matter as herein last Iefo

any person claiming right thereto without interruption for t

I of twenty vears shall be defeated or destroved by shewing

iy or other matter was first enjoved at any time (prior
twenty years) but nevertheless, such elaim may be defeated in
way by which the same is now linble to be defeated; and where

or other matter as herein last before mentioned has lwen so en

e full period of forty years, the right thereto shall he deemed

i indef

ble, unless it appears that the same was enjoyed hy

ement pressly given or made for that purpose by

iting: RSO, 1807, ch, 133, » i)
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ONT. sarily the period before the pending action; it may be the peric
D.C before any. action in which the right was brought into question
1912 Cooper v. Hubbuck (1862), 12 C.B.N.8. 456,

- There is no doubt that the defendants and their predecesso

| Ht NTEEin title have used their saw-mill since it was erected in 1854, A

Wy Ricnarns,  that time it was a comparatively small mill. It does not appe

clearly when the various improvements that now exist were mad

The trial Judge thinks it fair to assume that the evolution fror

i the one saw of 1855 to the present complex condition has he

i gradual, and that the property of the plaintiff was not material

H affected to his prejudice until 1895 or 1896,

In 1896, the defendants paid to the plaintiff $100, and sub
quent thereto, down to the year 1903, paid the sum of $10. I
plaintifi. contends that these payments are a complete answer
the defendants’ claim to a preseriptive right. It, therefore, |
comes important to ascertain, with as much accuracy as possil
precisely what these payments were for.

At p. 49 of the evidence, one of the defendants says:

“Q. Coming down to 1896, you made some arrangement wit
Mr. Hunter senior, at that time? A, Yes,

“Q. You paid him some money? A. Yes.

“Q. How much? A. $100.

“Q. What was that for? A. For saw-dust that went do
on to his beaver meadow.

“Q. How did it come to get there that year? A. His d
part of his dam, broke away, and the saw-dust that was lodgd
above his dam went down over his meadow, and I paid him $1
for 1t
: “Q. Did you make any arrangement for the succeeding y«

} A. Yes; he said he would put all the mill-refuse and flood-wood

) that went down the river through past him for $10 a year

“Q. And that continued until what year? A. Until 10
until I put up my burner.

Clute, J.

i “Q. You paid him that $10 a year each year? A. Yes
:
: “Q. Since 1903, what have you done with your saw-

A. | have been burning it principally.

“Q. Did you ereet a modern burner? A, Yes

“Q. And it is supposed to take care of all the saw
A. Yes

“Q. What became of the refuse generally around the m
other refuse besides the saw-dust? A, It went into the |

“Q. Since 19037 A, Yes.”

On the 3rd June, 1908, the defendants sent their men
move the refuse from the plaintifi's meadow, and made a n
andum of it in the following words: *“Sent John Creight«
voung Francois down to pick off our mill-refuse off William |
er's meadow, but he refused to let the men go on to pick
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He had sent up word with Creighton on Thursday May 28th, 08,
for me to send down men to take it off.”

“Q. If it was not damaging him, why did you send men down
to take it off? A, Because he asked me to,

“Q. But because he was a neighbour? A, Yes; it makes a
big difference.

“Q. And it was not doing him any damage, of course? A,
Well, if it was on his meadow where the hay was growing, it cer-
tainly would do him damage.

“Q. I should think it would have been fair enough to have
said that long ago” A, The point 1 contend was that 1 paid
him for that meadow, and for all the damage that was done to it,
and if hay was grown since he has got the benefit of it

‘Q. You paid him in 1906, and this was in 1908.  You did
not get a deed of the meadow? AL 1 didn't want a deed

“(). But that is how you fix your conscience to the point of
suving you have done him no damage, because in 1906 vou paid
him too much. A, 1 consider that I paid him for all the damage
I had done to his meadow.

“Q. Or could do afterwards? A, Yes, because he claimed
the meadow was useless to him.

‘(0. And that is the reason that you now say yvou have not
done any damage to his meadow? A, Yes

Q. It is not by reason of the fact that you have not put down
stuff on it? A, 1 put a little stuff down on it, I will admit that
Q. But you say you ought not to pay him for it, because
vou paid him $100 in '967 A, Yes
Q. Did you take a receipt for that? A, I placed it to my
edit in my books,
(). Have you got the entry? A, I will have to go out in the
hall for it. My ledgers are in the hall
Q. We will wait for you. A, *By damage done to meadow
S1007-1906 or 1904—no, 1 beg vour pardon, 1906,
Q. You mean 18067 A, 1896, I beg your pardon
(). What date? A. In the spring of the year he was getting
ber right along, and there was a little contention about what
ould have to pay him, and we left it open until we balanced
1 the fall, and T placed it to his eredit then
Q. You allowed him £100 in the fall? A, Yes.”
is then asked as to the quantity of saw-dust that went
upon the meadow:
Q. A hundred dollars” worth? A, It was the meadow that
the hundred dollars. It wasn't the saw-dust was a hundred
It was the damage I done the meadow that I paid the
vl dollars for,
Well it did damage that cost you $100, the saw-dust that
it? A. Yes.”
nk the plain meaning of what took place is, that, the
complaining of the injury to his property by reason of
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saw-dust and other refuse being permitted to pass into the strean
the defendants paid $100 in 1896 for the damage so oceasicne

and paid 810 a year thereafter until 1903, when they erect
their burner in order to destroy the refuse of the mill and preves
it from going into the stream. This, in my opinion, operated

an interruption to the preseriptive right.

In Gardner v. Hodgson's Kingston Brewery Co., [1903] A.C. 22
it was held that, where for more than 40 years without interru
tion the owner of a house used a cart-way from his stables throu
the vard of an adjoining inn to the publie road, paying each v
155, to the owners of the inn-yard, the inference of fact from 1
evidence was, that the payment was made for leave to use the w
g that there had been no enjoyment of right within the P
seription Aet, and that there was no ground for presuming a
grant. Halsbury, L.C'., says, at p. 231: “One of the most comn
modes of preventing such a user growing into a right is to ir
upon a small periodical payment, and if such evidenee as we |
here were permitted to be evidenee of a right, not only to the
upon terms of payment, but of a right to make the payment
continue the user in perpetuity, it would be a very formid
innovation indeed. Those who drafted the Preseription
knew well what they were about when, in dealing with the
sequences which have to follow from long-continued user
used the words *as of right.””  Lord Macnaghten says, at p
“Can a person who uses a way across his neighbour’s land
pays for the use of it year by vear, be said to use the way
right ™ Again, | think every lavman and most lawyers w
answer, ‘Certainly not.” If the way in question has not
used ‘as of right,” there is nothing to attract the provisions «
Prescription Aet.  The case of the appellant, so far as it is fou
on that Aet, must fail. It was for the plaintiff to make out
case,  If she cannot shew that the user of the way was ‘as of 1
the essential condition of suceess is wanting,”  And, at p. 2
further savs: “The suggestion of a lost grant burdening tl
spondents’ property with a servitude which would so g
diminish its value, and charging the appellant’s property
rent-charge in perpetuity, is, 1 think, out of the questio
seems to me a most unlikely hypothesis.  But it is enougl
that, apparently, no trace of such an arrangement can by
in any of the deeds of either party, and that nothing is ki
the circumstances which existed when the premises, whi
belong to the appellant, and the premises which now belong
respondents, if they ever formed one property, became sep
There is certainly no need to resort to the presumption of
grant when the facts of the case, so far as they are known,

a much simpler and a more natural explanation.”
In the present case, it seems to me idle to argue in fave
lost grant. In the case of Angus v. Dalton (1877-8), 3 Q.B.1
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rean 1 Q.B.D. 162, and Dalton v. Angus (1881), 6 App. Cas. 740, the
oned origin and effect of the doetrine of a lost grant was much discussed.
eet The case is referred to in Goddard's Law of Easements, 7th ed.,
evel pp. 176 to 182, The author points out the difficulty to extract

ed from the judgments and various opinions of the Judges any certain
rule or principle of law. The learned author says, at p. 172:
“It is not in every case where there has been user or enjoyment
for the requisite period that the doctrine of presumption of lost
grant can be applied.  The doetrine ean only be applied to ease-
ments which could, if the evidence were sufficient, be claimed by
preseription at common law, and the expedient of presuming a lost
grant is only applicable to cases where the evidence or some tech-
nicality preverts the application of the principle of prescription
at common law, to which only it is ancillary.”  He further points

i “If a right is claimed under the lost grant doctrine, the
westion arises whether evidence is admissible on behalf of the
party interested in defeating the presumption, either to prove
positively as a faet that no grant ever was made, or to shew cir-

\ :
" cumstances from which its non-existence may reasonably be
n "

rred,
jida

Hnw appears to be no actual decision on this point.  The
of the authorities, according to the view of the learned
I is, that, if the evidence of user is not satisfactory, though
eontradieted, or if evidenee to rebut this presumption is given,
t is open to the Court or jury to find the fact or not according to
conviction, This point was {ully discussed in Angus v. Dalton,
In our own Courts, in Re Cockburn (1896), 27 O.R. 450, it
was held that, where twenty vears of open and uninterrupted user
proved, the jury may and ought to presume a lost grant

'he implication of a lost grant does not arise to do an act for-
| by the law: Rochdale Canal Co, v. Radeliffe (1852), 18
287 Neaverson v. Peterborough Rural District Couneil,
557 (CLA)  “Ininferring a legal origin for such user,
Court) cannot infer one which would involve illegality
llins, MLR., at p. 573.
il down by Gale, Easements, Sth ed., pp. 194, 195, 197,
o t hat evidence is admissible to rebut the presumption, but the
{ Judges differ as to what evidence is sufficient for that
\lthough the doetrine of lost grant received a severe
n Angus v. Dalton, it has not been put an end to by the
Leconfield v. Lonsdale (1870), L.R. 5 C.P. 6
199. No grant can be implied unless such implication
red reasonable by the surrounding eircumstances or the
the parties: Goddard, 7th ed., p. 127,
ngeley v. Midland R.W. Co. (1868), L.R. 3 Ch. 306, 310,
Cairns says: “Every easement has its origin in a grant
or implied. The person who can make that grant
the owner of the land. A raillway company cannot grant
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an easement over the land of another person. They may gr
an easement as soon as they become the proprietors of the |
but not until they become such proprietors.  They must own

servient tenement in order to give an easement over the servie
tenement.”  See London and North Western RW. Co. v. Ei

[1892] 2 Ch. 432,

A grant cannot be presumed if an actual grant would have
void by reason of an Act of Parliament: Ml v. Commi
New Forest (1856), 18 C.B. 60, It is sufficient to prevent
acquisition of a preseriptive right that the grant would have
at variance with the purpose of the Aet: Goddard, p. 243; &
dale Canal Co. v, Radeliffe, 18 Q.13. 287, In deciding the que
of a lost grant, all the surrounding circumstances must b
int consideration: Birmingham Dudley and District Banl
v. Ross (1888), 38 Ch.D. 2095

We have the grant itself, and no such right as is claim
given. 1t is true that the defendants’ predecessor in title
permitted to purchase the land upon which his mill was
wards erected, upon the understanding that he should
a saw-mill; but this does not, in my opinion, raise the presum;
an implied grant to foul the stream

I'he case of Attorney-General v. Harrison, 12 Gr. 466
decided in the year 1866, and prior to any legislation, so far
can find, restricting the right of putting saw-dust in strea
navigable waters. In that case, the Crown, in making sal
lot of land situate upon a navigable stream, stipulated tl

r should ereet on the property a saw-mill, as wi
grist-n and it was there held that “this did not warra
purchaser in ereating a nuisance in the river by throwing i

purcha

water the saw-dust and refuse of his saw-mill, the effect o

was to ereate obstruetions in the river to such an extent
injure or impede the free use of the river by vessels navig
the same.”  The et V.-, wh

a considered judgment. At p. 470, he says: “The right

» was tried before Sprag

publie in navigable waters are correlative with those of a1
proprietor, nor i1s 1t any answer or any Justification in ¢ it}
that the injury is not very great, or that it is compensated |
public benefits. It is said in this case that the defendant
is & public benefit, and in proof of its being so
fendant's counsel point to the fact that in making the sal
mill-site by the Government it was made a condition tl
purchaser should erect as well a saw-mill as a grist-mill t!
But in Rex v. Ward (1836), 4 A. & E. 384, it was held, t}
erection in a navigable river be in fact a nuisance it is no
to say that a resulting public benefit has counterbalan
nuisance.”  And again, at p. 473: “The defendants
1ore serious point of this, that by the conditions of sal¢
I have referred) they were bound to put up a saw-mill; t
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in the ordinary practice, in saw-mills worked by water, for the
saw-dust to be allowed to drop into the stream, and that this being
done must have been contemplated by the Government when the
sale was made.  That, however, can amount to no more than this,
that the obligation to erect a saw-mill imposed by the Crown,
carried with it an implied license to drop saw-dust into the river.
I'his position is open to more than one answer.  One is that the
Crown cannot grant a license to ecommit a public nuisance. It
would be licensing an individual to do that which interferes with
a right which is the common inheritance of the people,  Another

that such a license is not to be implied; it would be derogating
from the honour of the Crown to assume an intention to do that
which would be injurious to the people; and it would be assuming
ignorance on the part of the Crown of its own powers and of the
rights of the subjeet.”  And again, at p. 472: “The defendants
sav that they have been in the habit for a number of years of allow-
ing their saw=dust to float down the river without any objection
being made to it.  There is elearly nothing in this; for no length
if time will legitimize a public nuisance, the soil being in the Crown,
and the user the common inheritance of the publie at large.”

We have in clear evidence the or

ginal grant and the subse
quent user, By the first the land is alone granted; as to the sec-
owd, in my opinion, there has been an interruption of the alleged
user preventing any preseriptive right from arising. 1 think it
may fairly be said, upon the evidence, that the user was at all
times contentious, was objected to, and these objections were
afterwards recognised as valid by the payvments that were made,
and by muking provision to burn the refuse. See Burrows v,
Lang, [1901] 2 Ch, 502, 510; Goddard, Tth ed., p. 258

Mr. Tilley strongly urged that the payment of the $100 and
the $10 was for injury done over and above the preseriptive title.
It I think, a sufficient answer to that position to say that no

claim was made at the time of payment; no suggestion was
that a limited preseriptive right was claimed or that the
pavinent was for the excess,

wre is a further difficulty in the plaintifi's way,  The learned
Judge has found that, prior to 1806, the injury to the plaintiff
was comparatively trifling. It was owing to the increased capac-
the mill that the injury has been done.  There could, there-
be no right prior to 1896, cither by prescription or lost grant,
t 1y the user of the mill as it has been used sinee that date.
In Crossley and Sons Limited v. Lightowler (1867), L.R. 2 Ch.
N, Lord Chelmsford, L.C., decided that a preseriptive right
cen acquired to pour foul water into a stream, and the
g having been inereased by the erection of new factories in
¢ of those to which the right was attached, “the user
ginated the right must also be its measure, and it cannot
eed to the prejudice of any other person.”
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In Goldsmid v. Tunbridge Wells I'mprovement Commission
(1865), L.R. 1 Eq. 161, the Master of the Rolls expresses
opinion (p. 169) that, “when the pollution is increasing, w
gradually inereasing, from time to time, by the additional quantit
of sewage poured into a stream, the persons who allow the pollut
matter to flow into the stream are not at liberty to elaim any right
or preseription.”  But in Attorney-General v. Acton Local Board
(1882), 22 Ch.D. 221, which is a similar case, Fry, J., treated t
prescriptive right claimed, not as a right belonging to the
habitants of Acton as a class, but as an individual right
oceupants  of houses; so that

belonging to the older
occupant whose house had drained into the stream for twent
vears would have a right to continue to drain into it.  Godda
referring to these cases, takes the view that, if the pollution

its commencement, or twenty vears before the action, was defir

in amount, and originated from a cause certain, as a factory or
definite number of houses, a preseriptive right may be acquir
and the measure of the right will be the extent of pollution at 1
commencement of the user, or at the beginning of the tw:
years, but otherwise it is doubtful if any right can be gaine

In considering a case of this kind, it should not be forgott
that it is a well-established rule of law that every land-own
a natural right, that the water of a natural stream which p
over his land shall be suffered to continue in its natural
that is, not only that it shall be uninterrupted in its cours
also that it shall be suffered to continue in its naturally
condition. The leading case for this principle is Wood v, 1|
(1849), 3 Ex. 748. See Goddard, p. 105,

In Wood v. Waud, it was proved that many other manuf
ers poured filthy water into the stream, so that the damag:
by the defendants was imperceptible; but it was held t}
plaintifis had received damage in point of law, for they had
to the natural stream flowing through their land in its 1
state as an incident to the property in the land througl

the watercourse flowed, and the right continued, notwithst
See Goddard, p. 106

the pollution from other causes
It is here necessary to inquire whether the Navigable \
Protection Aet, R.8.C, 1006, ch. 115, see. 19, ereates a prol
of the defendants fouling the stream in the present case
section provides that “no owner or tenant of any saw
any workman therein or other person, shall throw or can
thrown, or suffer or permit to be thrown any saw-dust
rubbish of any deseription whatsoever
part of which is na
That section i

slabs, bark or
river, stream or other water, any

which flows into any navigable water.”
It would appear to |

applicable to the present case
originally introdueed in modified form by 36 Viet. ch. 6
49 Viet. ch. 3¢ i

and carried into the subsequent statutes
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\sione R.5.C. 1886, ch. 91, see. 7. There was, I think, sufficient evidence ONT.
ses | to bring this case within the operation of the statute. D.C.

g, ar The prineiple that would apply is, that to foul a stream, being 1912
uantit prohibited by Aet of Parliament, is against publie poliey, and no —
yolluted preseriptive right could be obtained against the policy of the law; 1 ;” "
1y right and the same principle applies to prevent the presumption of & Rienanos
I Board lost grant arising in such a case. g
ted the In Halsbury's Laws of England, vol. 11, p. 267, see. 533, it is v

the ir gaid: “The Court will not presume a lost modern grant which,
had it ever existed, would have been in contravention of the
provisions of a publie statute, or of a custom:”

citing Neaverson

twenty v. Peterborough Rural District Couneil, [1902] 1 Ch. 557 (C.\.),
oddard per Collins, M.R., at p. 573; Rochdale Canal Co. v. Radeliffe,
tion, at I8 Q.B. 287; Clayton v. Corby (1843), 5 Q.B. 415; Goodman v.
defined Saltash Corporation (1882), 7 App. Cas. 633, 648,
v OF ANy In my opinion, the judgment of the trial Judge is right and
equired ought to be affirmed and the appeal dismissed with costs
n at the
twenty Murock, CJ.:—I agree, Mulock, C.J.
jined Ripers, J. (dissenting) :—In and through the township of — Riddel, &
orgotten Grattan runs Constant creek, which, at the places in question in this
wner has action, furnishes two water powers—that up the stream being the
th passes defendants’, with a dam affording a head of from 1115t 1434 feet;
al state that down the stream, the stream flowing nearly due south,
1St it being the plaintifi's, with a dam affording a head of 8 ft. 7 in. to
ly pure 11 ft. 7 in,, the pond being 14'§ acres in extent. Below the
v. Waud plaintifi’s dam is a beaver meadow, through which the stream
flows, making in the meadow an angle, almost a right angle, to
nuf the right, down stream.
e | | The plaintifi has a mill upon his premises, badly out of repair,
that the and not now in use: the defendants are running a saw-mill,
ul o right Ihe complaint is that the defendants, during the yvears 1904
s n 1 to 1909 inclusive, have polluted the stream by placing therein
gh ! saw-dust, bark, shingle edgings, roots, cull shingles, and other
st g mill-refuse, thereby causing damage to the plaintifi’s said mill-
pond und water power, preventing him running his said mill
o Waters' and causing damage to his said land.” A\ complaint is also made
rol that the defendants penned back the water, ete.; but this is not
» pressed, having been found against at the trial,
W-1 or Fhe defendants elaim: (1) that they have the right to do as
m b they have done by virtue of a grant from the Crown; 2
g pre e right by the common law; and (3) by statute R.S.0.
into ANy 1807, ch. 133
v " Lo determine the rights and position of the parties, it is
«. | think e uy to look at the Crown Lands Department records—and
en th proper: Brady v. Sadler (1890), 17 A.R. 365,
(1% 1 From the records of the Crown Lands Department, Toronto,
30 i t

rs that a petition was presented to the then Governor-
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General, Lord Elgin, in 1854, alleging that the inhabitants «
Grattan, Bromley, and Wilberforce suffered from want of saw
lumber, and that Duncan Ferguson, Esq., would erect a saw-m
if he was granted the right to buy 300 acres of land in Grattan
the petition asked that this be done.  The Township of Admasto
sent in an identical petition during the same month, June, 1851
Representations were made in August against the propositio
but in July, 1854, the Governor-General in Couneil approved
a report of the Commissioner of Crown Lands that the three
be offered for sale at four shillings per acre, one-fourth down
the time of sale, the remainder in three annual instalments,
condition of the purchaser building a saw-mill within tw
months and a grist-mill within eighteen months from the date
sale, of a description suitable to the capacity of the mill-
Accordingly, on the 20th July, 1854, a notice was given by t
Crown Lands Department that lots Nos. 7, 8, and 9 in the
concession of Grattan, 300 acres, would be offered for sale by 1
resident agent at Renfrew on the 29th August. Condition
sale: price as already mentioned; *‘the purchaser to buid .
mill within twelve months and a grist-mill within eight
months;” upset price four shillings per acre. Cameron and |
guson bought, and gave security (Crown sale 12739).

In June, 1858, the Governor-General approved a repor
a committee of the Executive Couneil approving a recommu
tion of the Commissioner of Crown Lands, which says
lots in question were sold as a mill-site under an order of co
of the 30th July, 1854, subject to the building of a saw-mill w
grist-mill, and that it appears by the evidence filed that
necessary dams have been erected and a first-class saw
while the materials are on the ground for a grist-mill. |
these circumstances, he recommends that the patent be a
to issue, in anticipation of the complete fulfilment of the
tions of sale, upon payment of the purchase-money in full

In 1859, the balance of the purchase-money was paid; Ca
had in 1856 conveved all his rights in the three lots to Ferg
and on the 3rd June, 1859, a patent issued to Ferguson of tl
lots.

By thus issuing the patent without enforcing the cor
that a grist-mill should be built, as it is said was done, the
tion was simply changed into a contract which the Crown
enforce at pleasure or abandon if that course was for any
thought advisable: Behn v. Burness (1863), 3 B. & 8. 751
Seace.); New Hamburg Manufacturing Co. v. Webb (191
O.L.R. 44, But the land was sold as for a water power
run a saw-mill and a grist-mill—of this there can be no !
of doubt. There can be as little doubt that the grant «
under these circumstances, carried with it the right to
and use the land and the stream, in the manner contemplate
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mts ¢ saw-mill and grist-mill—and further that there was an obligation ONT.
[ saw enforceable by the Crown that the property should be so used. D.C.
W-n And it is not at all necessary that the obligation or right should 1912
ttan uppear in the deed.
nasto In Robinson v, Grave (1872), 27 L.'T.N.8S. 648, Wickens, V.-C',, “';""
1851 says, in the case of a grant made for the purpose of the.grantee iy nos.
aition building, that when the grant does not notice the intention of '
wed building, but both grantor and grantee know that the purpose is SN,
ree 10 building, an equitable right is obtained co-extensive with the legal
own right which would have been obtained if the grant had noticed
nts, « the intention of building. In that case the building was put up
twe between contract and conveyance, just as in this the saw-mill
date was put up between contract and grant.
iill-s I do not cite other cases, though they are not few—the question
by tl is not, what does the grant contain? but, what did the parties
he 2 contemplate at the time of the contract and deed?
by t If the grantee has covenanted or contracted to do a certain
jons act or earry on a certain trade, ete., the case is, if anything, even
" i fortiori: Siddons v. Short (1877), 2 C.P.D. 572. And it can
ighti make no difference that the contract appears in the conveyvance
nd 1 of the land, or, as here, in conditions of sale accepted by the
endee. It is not contended that a grantee from the Crown
port ol stunds in any other position than a grantee from a private in-
ke dividual.
| No strained or extravagant construction is to be made in
€0 favour of the King . . . royal grants are to receive a fair and
Il and a liberal  interpretation .. Chitty, Prerogative of the
hat the Crown (1820), p. 393. “If the King's grants are upon a valuable
aw consideration, they shall be construed strictly for the patentee
Unier for the honour of the King:" ib., p. 304.  When an owner of land
allowed sells a portion thereof for a particular purpose, he eannot derogate
D ¢ from his own grant—this is plain equity. *“He is bound to
Al abstain from doing anything on the remaining portion which
b would render the demiged (or sold) premiges unfit for carryving
s on such business in the way in which it is ordinarily carried on
h " " Stirling, J., in Aldin v. Latimer Clark Muirhead & Co,,
INM] 2 Ch, 437, at p. 444.
ol I In other words, the purchaser who buys to carry on a particular
¢ business has an easement over all the remaining land of his vendor,
m it s0 far as to entitle him to carry on that business in the ordinary
\ waythe vendor cannot derogate from his own grant. *“The
81 principle that a man may not derogate from his own grant is one
a1 derable importance with regard to easements, for it fre-
" quently happens that it would be an act in derogation of a grant
y shadow tostop the user of an easement which has not in fact been granted
of land, t ho elaims it” (Goddard on Easements, Tth ed., p. 139);

\ py the law will not allow a land-owner to prevent that enjoy-
t ra I an easement is thus practically acquired, although no ex-
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N.B. R Co., 20 N1LR. 588 MaeMurchy and Denison, Law
Railways in Canada, 2nd ed. pp. 513, 514,

[Barker, C.J, . —If this a continuing trespass the plaint
could get an injunetion to stop the railway.,

Taylor —There are no damages for the first year of the tr
pass beeause the plaintifis had only an equitable interest in t
property. They did not get their deed until 1906,  Seetion 3
of the Railway Aet provides that no suit or action shall

brought for injury or damage cansed by reason of construeti
or operation of a railway, unless brought within one year al

the cause of action acerned. Seetion 42 of 27 Viet, ¢h. 57 mal
a limitation of six months. These sidings were built in 1892

Currey, K.C. (J. M. MeIntyre, with him), for the plaint
contra :—What we say is that as to the main line we make 1
claim for trespass because the railway had acquired title |
possession, but we say they had no title to the land occeupied
the sidings. We admit they had a right to take six rods und
the Aet 27 Viet. ¢h. 57, but in order to do this, they were hou

to pay compensation, which they have not done. There is no

presumption as to the possession of the six rods.

[LaNDRY, J.:—When they take possession for the purpose of

sion of all that t

the railway, did they not in law take poss

law allowed them to take?|

Currey, K.C.:—Not unless they followed the provisions of t
Act. As to the limit of time for bringing the action, in the A
incorporating the Woodstock Railway Company, the section a
plies only to something done under the Aet, and does not app
to an act of trespass.

[McLeob, J.:—The Aet 27 Viet. ch. 57 appears to author
the company to take and hold the six rods but it is always su
jeet to the condition that they pay for it.]

Currey, K.C.:—That is what we contend and we say that p:
ment is a condition precedent,

In order to get to the plaintiff's residence we had to ex
the two side tracks and we were often delayed a long time

getting to the highway. As to our right to recover for more

than one year's damages, defendant’s counsel did not cite s
306, sub-sec. 4, which expressly excludes the limitation,

[Bakker, C.J.:—I understand your contention is that

Woodstock Railway Company would have the right, under the
|

Act, to take and hold the land to the extent of the six rods,
before title vested in them they must take the steps pointed o
by the Aet to ascertain the value and pay for it.]
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Currcy, K.C.:—That is our contention, We were in posses

sion. We proved a doenmentary title,  The company pleaded

in themselves, but they failed to prove any title under the
statutes cr by deed.

F. k. Taylor, in reply,
The judgment of the Court was delivered hy

Barker, C.J.:—~This is an action of trespass tried hefore
White, J., with a jury, in which the Judge, on answer to ques
tions submitted to the jury, entered a verdiet for 1,200,

It seems that the defendants in 1892 entered upon a picee of
land adjoining their track and laid two sidings which have been
used ever sinee in connection with the operation of their road
in or about Woodstock. The plaintiffs claim that they were not
only the owners of the land in question but that they were in

actual possession of it when the entry was made and continued
so ever since.  They

claim that the use and oecupation of these
sidings  cause great  inconvenience to the occupants  of
the residence on the property of which the land in
question 18 a part and  materially  decreases its  value
The land in question is a part of property in Wood
stock spoken of by the witnesses as the “*Bull homestead.”
It seems to have been in the possession of these plaintifi's, who
are the children of Augustus Bull, and of him and his father, for
a great many years, Mrs, Ketehum speaks of her father, George
Bull, being in possession of it and occupying the house seventy
years ago. In 1871, the railway at this point was built, and the
company which construeted it seems to have laid their main
track on a strip of this Bull property, some fourteen feet wide,
which has ever

sinee been used and occupied by the railway
which for the time being was operating the line,

So far as there is any evidence on the point, it is not known
how or under what cireumstances this strip of land was taken.
There is no record of it of any kind; there are no fences or any-
thing else, beyond the usual ditches on the side of the track, to
define the limits of the taking or of the occupation, and there is
nothing to suggest that any proceedings were ever taken to assess
the damages for expropriating the land, or that anything was
ever paid for it. The plaintiffs, I understand, make no elaim
to this strip—fourteen feet in width—upon which the main
track is laid, the railway having aequired a preseriptive title by
possession.  There seemed to be some uncertainty at the trial as
to the company which actually built this track and took the land
for the purpose. It appears to have been claimed by the de-
fendants’ counsel that it was built by the Woodstock Railway
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Company. Mrs. Ketehum's evidenee supports that view, and |
the purposes of this ease 1 shall assume that to be correet.
The defendants elaim as a justifieation for their entry w
laying down the two sidings and their subsequent use of the p
perty in question for the purpose of the railway, that hy virt
of eertain agreements and assignments, ratified in some, it 1
all cases by statute, they are the owners or lessees of what
the Woodstock Railway and the company’s title to the land
quired by it for the purpose of the railway. It seems that
railway company went through a series of mergers with otl
companies previous to the defendants’ getting it as a part
their system, which it was conceded had been brought alw
previous to their entry on the land in 1892, To render
defenee of any value, the defendants must shew in some
that the Woodstoek Railway Company had some title or inter
or right to the land in question by which the defendants co
sneceed. To do this we are asked as a matter of law to presi
that when the Woodstock Railway Company in 1871 took pos
session of the fourteen foot strip and placed their main tricl
upon it, they took possession of the whole 99 feet in width
which they were rvestrieted in exereising their right of exp
priation. The sidings were within the 99 feet. It was also «
tended that the land taken in 1871 was taken and held w
and by virtue of the authority given the Woodstock Rail
Company by its charter—the legal effeet of which was to vest
that company the fee and right of possession in the prop
and not merely an easement as the learned Judze insiruceted
jury.  Add to this the presumption we are «d to make
the absolute title in the whole 99 feet had vested in the del
dants previous to their entry in 1892, This is in fact the w
defence set up here hy way of a justification for the tresposs
complained of, 1 quite agree with the learned Judge in e

ing to make any such presumption.

The Woodstock Railway Company was incorporated in 1
(27 Viet. ¢h, 57), for a construction of a railroad from W
stock to conneet with the Saint Andrew’s and Quebee Raily
Company. It was given the usual powers of taking and holding
land not only for preliminary surveys and loeation but also for
permanent way ; the land to be taken was not to be more
six rods in width, Provision was made for the assessme
and a

the damages in the event of the parties not
cedure provided for their recovery. Whether as a result o
provisions of that Aet the company would on expropriation !
the fee in the land or merely an easement or right-of-way

auestion upon which I express no opinion; nor is any neees
in this case. It the defendants’ position were correet, it won
not alter their title to the property now in dispute for i
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pever taken or held.  In addition to this there was an Aet,
passed also in 1864, providing for subsidies to varions railways,
among others to the Woodstock Railway (27 Viet, ¢h. 3 In
1565, that Acet was added to (28 Viet, ¢h, 120, By this addi-
tonal Aet it was provided that companies enteri into an ay
reement for the construction of any of the subsidized lines men
tioned in the Aet of 1864 should have specified rights of expro
priation, practically the same as in the Woodstock Railway Com
pany Aet, with a proviso (in see, 2) that, **the land so taken by
the said company’” (that is, the company entering into the agree
mwent for the subsidy), “‘or body ecorporate shall be held as
lands taken and appropriated for highways,”” that is an ease
ment or right of way, so that in the ease of abandomment the title
ould revert to the original owner, It is said, and 1 think with
every likelihood of Ahe remark being aceurate, that the Woodstock
Railway Company had this subsidy, in which ease the learned

Judge’s statement was eorreet.  In my opinion the defence en
tively fails as against the plaintifis” title and possession, | desire
to add that the defendants do not set up or pretend to put for
ward that in what they did, and which are the trespasses com
plained of, they were themselves initiating any expropriation
proceedings.  They did not profess to he exereising any power
for any such purpose whieh they had either by the acquisition of
this railway or which they themselves had under their own pri
vate statutes or any publie general Aet. They relied solely upon
a title or right to an easement or whatever it may be called ae
quired hy the Woodstock Railway Company and vested in them
as their suecessors or assignees.

I think the verdiet was rightly entered for the 1.2
limitation of one year provided by see. 306 of the Railway Aet,
RS0, 1906, eh. 37, does not, 1 think, govern this action. A tres
pass such as this cannot be considered as an injury or damg

sustained by reason of the construetion or operation of the de-
fendants” railway ; but it it could, then the damage has been
continuous, as the jury found. The plaintiffs are, therefore, en
titled to the $1,200, the damages assessed for the six years im
mediately preceding the bringing of this action.

I have not noticed some objections taken to the admissibility
of some of the conveyanees, for it is elear that if the ohjections
can be sustained the defendants’ entry was unlawful as against
the plaintiffs’ possession.

Appeal dismissed with costs.

Cann
v
CANADIAN
Paciric
R. Co,

Barker, C.J,




216

ONT.

C.A.
1012

June 28

Statement

Garrow, LA,

DomiNion Law Reports, (8§ DLR

SMITH v. HAMILTON BRIDGE WORKS CO.

Ontavio Court of Appeal, Moss, ('.0.0,, Garrow, Maclaren, Meredith, ar
Wagee, JI.A. June 28, 1912,

1. Master AND SERVANT (§ 11 B—1T73) —COMPLIANCE WITH COMMANDS
FOREMAN —DANGEROUS MACHINERY—INSUFFICIENT HOOKS,
Negligence on the part of an employer resulting in injury to o
of his employees is shewn where it appears that his foreman, w
men nnder him were gaged in moving across the tfloor of the m
ter's works a heavy 1 heam with hooks large and adequate enon
wery the beam, ordered the men to use smaller hooks beeanse 1
hooks, on unt of their length, wounld not lift the beam o
a pile of iron stringers on the floor, and where it was proved that 1
smaller hooks were insuflicient for the purpose and permitted
heam to fall, injuring one of the men engaged in the work of moy
it

[Rmith v. Hamilton Bridge Works Co,, 3 ONW.N, 177, 20 O.W.R
affirmed on appeal.]

Arpear by the defendants from the judgment of a Division
Court, 3 O.W.N, 177, 20 O.W.R. 227, reversing the judgment of
the trial Judge, npon the faets, and direeting judgment to b
entered for the plaintiff for £1,500 with costs.

The action had heen tried, by consent of the parties, |
fore His Honour Judge Snider, Local Judge at TTamilton, and
judgment had been entered by him for the defendants. Th
learned trial Judge found that there was no actionable negl
gence, but in view of a possible appeal, he assessed the damages
in ease the plaintiff should, upon appeal, be found entitled to
recover, at the sum of 1,500,

The Divisional Court reversed Judge Snider’s decision and
ordered judgment for the plaintiff, and that judgment is affirmed
by the present decision.

Wallace Nesbitt, K.C., for the defendants.

J. G. Farmer, K.C., and M. Malone, for the plaintiff,

The judgment of the Court was delivered by Garrow, J.A
—The action was brought to recover damages caused to the
plaintiff by an injury which he received on the 13th January,
1911, while in the employment of the defendants in their factory
at the city of Hamilton,

On that day, the plaintiff, with other workmen, was cn-
gaged in moving an iron beam, weighing between 2 and 3 tons,
when the hooks by which the beam was suspended slipped, and
the beam fell on the plaintiff, and inflicted severe injuries, for
which the Divisional Court has awarded him the sum of
$1,500.

The negligence alleged was the slipping of a hook, which,
it is said, was an improper hook, of insufficient grasp to use for
the purpose, and that a larger hook, which was also in use
the factory, should have been used.

ety

dire
hool
the
ploy
witl
sma
hea
of s
befi
and

]
sma
ants
for
pute
proj
it w
one
calle
the
reas
safe
upo
the
mer
are
witr
ﬂ]:l.\
side

at t



i DLR

lith, o

TANDS

¥ fo or
an, wi
the m
e enou
s

weam ove
that 1
itted
o mov

Ww.R, 22

ivision

rment ol
nt to b
ties, b

ton, and
ts. T
de neglh
damages
ititled to

sion and
affirmed

w, J.A

d to the
January,
r factory

was en-
id 3 tons,
ped, and
uries, for
» sum of

k, which,
to use for
in use n

5 DLR.| Sarrn v, Hasivrox Drince Co

The learncd trial Judge was of the opinion that the h
psed were proper hooks; that they were made of proper material
and were in good order; and that in strength, shape, and grasp
they were sufficient for the work. And his impression as to
the cause of the accident, although not stated as his conelusion,
was, that the hooks had slipped, not from any defeet in them,
cause they had not been properly attached to the heam

The Divisional Court was of the opinion that the hooks were
psuflicient in grasp; that the larger hooks should have been
used ; and that the insufficiency of the hooks, and not the mode
of attaching them, was the cause of the beam falling.

The beam had been removed part of the way hy means of
the large hooks, When the pile of material on the floor over
which the beam had to be lifted was reached, the foreman
directed the men to use the smaller hooks, because the larger
hooks, from their length, would not lift it over the pile; and
the change was accordingly made. The plaintiff had been em-
ployed in the factory for nearly five years, and was familiar
with the work, and also with the appliances. e says that the
small hooks did not have a good grip, and the beam was too
heavy for them. Although he had been engaged in hundreds
of similar operations, he had never seen the small hooks used
before for so heavy a beam. The large ones were always used,
and no aecident had ever oceurred.

Evidence contradicting the plaintiff as to the use of the
small hooks on similar work was given on behalf of the defend-
ants; but, to my mind, it is not very convincing. It does not,
for one thing, quite take away the effect of the practically undis-
puted circumstance that the large hook was considered the
proper thing to use until the pile on the floor was reached, when
it was found that it would be necessary to change to the smaller
one in order to surmount it. And at least one of the witnesses
called for the defendant (Mr. Louth) says that, in his opinion,
the larger hook was the better one to use, because, as seems
reasonable, it would take a better grip, and was, therefore, the
safer of the two to have used on the oceasion in question,

The point is, of course, a somewhat narrow one, depending
upon the evidence, which has to be read with some care to make
the necessary diserimination between what is fact and what is
merely exceuse or justification after the event. In doing so we
are not hampered by any question of eredibility, for all the
witnesses examined were given eredit for eandour and imparti-
ality by the learned trial Judge; and, after giving my best con-
sideration, I am of the opinion that the Divisional Court arrived
at the proper conclusion.

I would dismiss the appeal with costs.

Appeal dismissed.
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COOPER v. ANDERSON.

shson, ., in Chambers,  February 2

Wanitoba Court of Appeal Wareh 19, 1912

Lis pexpeNs (§ =10 —Horner oF TIree—RIGHT TO HAVE LIS PEN
vacaTEp—REAL Property Acr (Max.) sees, 71 axn 91
Where the plaintifllf, to whom a certifieate of title was jssued
land transferred as seenrity for a debt from the ntor, gave
grantor a power of attorney, and afterwards alleged that the latu
the result of a conspiracy, transferved the land, o trust for him

another, and that o certifieate of title was issned to the trans
who, in turn, transferred the land in fee <imple to a trost con
without consideration, in trust for the intor  and hers
not a party to the all

trust company an interes

d o eonspiraey. who  acquired  fr

in the land under an agreement |
71 amd 91 of the Real ™
ainst the plaintiff, since he secn

purchase, obtaine under
Act (Man.), a good title as a
from its registered owner, and a lis pendens tiled by the

be vacated on motion of such conty purchaser in an

by the plaintitl to set aside all of such transfers

VENDOR AND PURCHASER (§ 1H1—35)—R1Girs oF BoNA FIDE PUR
FOR VALUE—~REGISTERED OWNER—NOTICE OF EQUITIES — KAl
PERTY AT (MaN.) sk, 01,

K
owner of land for i
s title, and the forn
notwithstanding he o
perty,

It is not necessary, under sce, 91 of the
for one who contracts with the re

al Property Aet (M

lutte
ected as an innocent purcha
notice of another's equity in the pr
the contract of purchase

chase, to make ingquiry as to tl

he

before the complet

VENDOR AND PURCHASER (§ 11— RIGHT OF PARTY PURCHASING
UNDER A CONTRACT—REAL ProrerTy Act (Max.) see. 91

91 of the

s specificall

A contract for the purchase of land is within =
Property Act (Man. i, notwithstanding such Act
actual transfers, mortgages, encumbrances, and le

sinee the

“eontracting or dealing with, or proposing to take an instrumen
a registered owner,” which are used in such seetion, clearly «
hend eontracts of purel

Exstorrer. (8 111 D—65) —GIvING POWER OF ATTORNEY TO DEAL WIT1
DUESTIONING TRANSFER FOR VALUE,

The giving, by one to whom a certifieate of title was issued
land transferred as seenrity for a debt, to the grantor of a po
attorney to deal with the granted land estops the former from
tioning a subsequent transfer for value by the grantor to a

5. Cotrrs (81T A 4165 —JURISDICTION A8 TO MATTERS OF TITLE

FION OF LIS PENDENS—Max, Kina's Bexen Roees (19
615, 616,

Ihe Conrt may, on a motion by one defendant, whose inters
distinet and severable from the rest of the defendants, to v
lis pendens filed by the plaintiff in an action against severa
dants, made as upon a motion for judgment upon admission
Rule 615 of the Manitoba King's Bench Rules, 1902, vender
Judgment dismissing the action as to sueh defendant without
to determine the matter as between the other parties,

[Re Barvker's Estate, 10 Ch. D, 162, at 165, specially referr
Holmested & Langton’s Judieature Aet, 3rd ed, 817.)

AN applieation by one of several defendants to vaeat

registration of a certificate of lis pendens. On consent

g
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parties the motion turned into a motion for judgment on the
pleadings and admissions, in so far as the rights of the defendant
ipplying are concerned.

Judgment was given dismissing the action against defiend
ants, the Trust Investment Company.

W, M. Crighton, and E. A, Cohen, for plaintifl,

A. K. Dysart, for Anderson.

A, Galt, K4 for the Trosts and Guarantee Company
E. R. Levinson, tor the Trust Investment Company.

1. F. Swift, for Wickson.

Ropson, oJ.:—In this action plaintiff seeks to establish an
nterest in eertain lands in Winnipeg,

The defendants are John Herbert Anderson, Walter Wick
son. the Trusts & Guarantee Company, Limited, Annie Ander
son. Agnes Anderson and  the Trust  Investiment Company,
Limited.

The matier comes up now upon an application by the Trost
Investinent Company, Limited, for an order vacating the regis
tration of a certificate of lis pendens.

It was agreed by all parties that 1 should consider the plead
nes and make such order thereupon as might seem proper in
view of the contentions of the parties now to he mentioned.

The pleadings are lengthy. 1 will endeavonur to epitomise
them.

In his statement of elaim plaintift’ alleges that as seenrity for
a debt from J. I Anderson to him the land was transferred to
plaintift and that he, plaintift, received a certificate of title
about 30th December, 1902 that on 28th April, 1905, plaintiff
granted to Anderson power of attorney: that about 13th Nov-
ember, 1907, a conspiracy was formed between Anderson and
defendant Wickson to transfer the lands to Wickson in trust
for Anderson and that a certificate of title issued to Wickson
on Lith November, 1907 that on 31st January, 1910, Wickson,
at the request of Anderson, in furtherance of the fraud, trans-
ferved the land to the Trusts & Guarantee Company as trustee
for Anderson and that on 4th April, 1910, that company was
registered as owner in fee simple in possession, though in fact it
holds the land in trust for the defendants Anderson, the defend-
ants Annie Anderson and Agnes Anderson taking their sup-
posed shares as a gift from J. H. Anderson; that the defendants
the Trust Investment Company filed a caveat against the land
claiming to have purchased under an agreement from the Trusts
& Guarantee Company.  The charges of frand are set forth very
fully and with alternative aspeets,  The plaintiff elaims that the
transfer be set aside and eertificate of title cancelled and a
declaration that plaintifi is entitled to be registered as owner
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stithjeet to any rights the Trust Investment Company may
declared by the Court to have. There are also demands
other relief not now important.

It will be observed that the Trust Investment Company
not involved in the charges made against the other defenda
Those defendants do not question the posiiion of the Trust
vestment Company.  The only allegation by the plaintift aff
ing that company is that it filed a caveat as purchaser unde
agrecent from the Trusts & Guarantee Co.

The prayer asks that the certificate of title he set as
With it the caveat would go too, so the Trust Investment (
pany is concerned in the relief claimed, though no facts
alleged making out a eause of action against it, The statem
of claim seems to assume that if the plaintift’s allegations as
the other defendants were made out, the Trust Investment (
pany s agreement would necessarily cease to affeet the |
The indefinite acknowledgment in the prayer of possible rig
of that company was made, I infer, from the argument, in
expectation that the company iight be allowed a lien
moneys paid by it under its agreement,

In its statement of defence, which was repeated in reply
the amended statement of elaim, the Trust Investment Comp

says it purchased the land from the Trusts and Guarantee Con

pany under agreement in writing, dated 27th Mareh, 1911, |

the price of $55,000, of which $18,334 was paid in cash,
halanee being payable in three instalments; that at the ting
the execution of the agreement and registration of the caveat

question the title to the land was in the Trusts & Guarantee Com

pany as shewn by a certificate of title under the Real Prop:
Act, subjeet to no encumbrances save a mortgage not now
question; that the company made all proper inquiries and
unaware of any interest save as shewn by the register,

It is alleged that notice of assignment by the Trusts & Gu

antee Company to another party of the Trust Investment (
pany’s covenants in the agreement has been received by
latter.

The plaintift’s reply to the original statement of defenc
the company was treated as applying to the defence to
amended statement of claim. By that reply all the allegat
of the Trust Investment Company are admitted. The words
added, ** The plaintiff admits that the purchase of the said s

as aforesaid was made by the said defendant innocently and

good faith.”’

There is thus said to be raised on the pleadings, without
specifie issue of fact concerning it, the question whether
Trust Investment Company is affected by notice, received
means of this action, of the fraud deseribed, supposing su

pure
regis

Trus
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ve existed. It is contended by the plaintiff that the Trust In
vestment Company s agreement is, by notice of the plaintifi’s
rizhts before completion, subjeet thereto and that if plaintiff sue-

is, the agreement will fall, with a possible right to the pur-
chaser to a lien on the property for the $18,334 it has paid

The Trusts Investment Company, in short, says that it relied
on the eertificate of title; that it is in no way concerned with
the troubles of the other parties, and should not be harassed

therehy, and that it should be dismissed from this action with
s agreement unimpaired.

Plaintift’s counsel eontended that the contract was not com-
pleted, and eited English cases to shew that notice to an intend
ine purchaser, hefore completion, that equities existed in favour
of third partics was suflicient to intercept the contract and pre-
vent the intending purchaser from acquiring title:
Nash, 3 P.Wms, 307, was referred to,  Other eases are mentioned
n the notes thereto, one heing Wigg v. Wigg, 1 Atk 384, where
Lord Chaneellor Hardwicke is reported to have said that, though
a purchaser did not know of an incumbrance before he paid his
money, yvet as he knew it before the deed was exeeuted, it affected
him with notice. To meet the idea that, by virtue of the vendor
and purchaser agreement, the purchaser was to be taken to be the
heneficial owner and the vendor a trustee, authorities were eited
to shew that sueh trusteeship is but a qualified one and does not
affect strangers,

This argument is franght with great possibilities. Carried
to its legitimate extent, it means that even after payment of the
purchase money, perhaps to assignees, and up to the time of the
registration of a transfer to them, the agreement held by the
Trust Investment Company may, simply by notice of the sup-
posed equity of the plaintiff, be subjeet to be defeated thereby.
That such a result is possible, at all events where the Real Prop-
erty Aet is involved, is diffienlt, I must acknowledge, for me
to imagine, That many large transactions have no stronger
foundation need hardly be said. In many ecases contraets have
been made for sales again in reliance on such agreements with
the registered owner, supported by the usual eaveat.

Section 71 of the Real Property Aet declares the effect of the
certificate of title as conclusive evidence that the person named
therein is entitled to the land for the estate or interest specified,

Section 91 reads as follows :—

owrville v

01, Except in the case of fraud on the part of such person, no person
ntracting or dealing with, or taking or proposing to take an instru
ment from, a

stered owner shall be required or in any manner con
erned to inquire into or ascertain the circumstances under, or the

nsideration for, which such owner or any previous owner is or was

registered, or to see to the application of the purchase-money or of
v part thereof; nor shall any person be affected by notice, direct,
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implied or construetive, of any trust or unreg red intepest, any

and the knowl

of law or equity to the contrary notwithstanding:
that any trust or unregistered interest is in existence shall not

If e imputed as fraud

Seetion 130 deelares that any person celaiming an estat i

interest in land under the new system may file a eaveat, ot

|

Seetion 143 says that registration by way of caveat s

have the same effeet as to priority as the registration of he fi

instriument under the Aet, (
It seems to me that seetion 71 and 91 of the Aet conelusiy ed
establish the rights of the Trust Investment Company.
Seetion 91 means nothing if it does not mean that an im
cent person may safely contraet or deal with a registered ow
without inquiry It certainly ecannot mean that though

need not ingquire at the time of innocently contracting, yet i
gets the notiee later and before completion, his contract shall
affeeted, possibly nullified, thereby. In short, 1 take it that
contract is protected thronghout, from its ineeption to its 1

mination by completion or otherwise. If the Aet were mean
protect only sueh transactions as arve speeifically dealt with o
the Aet, .., actual transfers, mortgages, encumbrances
leases, the words “contracting or dealing with™ would not
merely surplusage, but would be misleading.

I am prepared to hold that on the facts admitted on the pl
ings the rights of the Trust Investment Company under its «
tract with the Trusts and Guarantee Company are not affectod
by the elaims of the plaintiffs as set out in the statement

.

Aside from all this it seems to me that the statement of prot
tself shews an estoppel against the plaintift in favour of this A

defendant as he gave Anderson the power of attorney whe doe
Wickson and the Trusts and Guarantee Company were eventu autid
ally held out as owners. fore
In view of the agreement between the parties that 1 should
make such order as upon the pleadings should seem prop
with reference to the defendant the Trust Investment Company
the matter is virtually being dealt with as an application
judgment upon admissions under rule 615.% The position of t1s

Rules 615 and 616 of the Manitoba King's Beneh Act, 1902
follows:

G15. Any party to an action may at any stage therof apply to th
or a Judge for such order as he may, upon any admissions of fac
pleadings or in the examination of any other party, be entitled t«
shall not be nece y to wait for the determina of any oth
between the parties: or he may so apply where the only evic
of documents and such aflidavits as ave necessary to prove their exe " canns
or identity without the necessity of any crossexamination: or he n
evidence s necessary so L

apply where infants are o neerned,
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any v defendant is distinet and severable from those of the other de MAN. i
Al fendants,  The rule says it shall not he necessary to wait for KB
i et the determination of any other question hetween the parties, 1912
which, I take it, means all or any of the parties. 1t would be —_
state o1 an injustice to keep the Trast Investment Company's position in  CO0rER
ity ete suspense until the termination of what promises to he a tedious \\,,,',;w\
at sl litigation.  This rule may be applied where the judgment would —_—
L of he final and not merely interlocutory: Ke Barker's Estate, 10 "% %

ChD, 162 at 165 Holmested & Langton’s Judicature Aet, 3rd
elusiv ed., 817, ‘

The case might, as to this defendant, be likewise dealt with
under rule 616.*

e i el A A A e . s e

::;l,,.\l\l,‘ : An order will go direeting the entry of judgment dismissing
ough the plaintift’s action as against the Trust Investment Company
ot i with costs,  That defendant may be quite willing to avoid
" shall further connection with the litigation, and may, should it so de
that 1 sire, withdraw its connterelaim without costs,

y its: § As to the other defendants the costs of this motion will be

meant o costs to them in the cause,

]
i A~ i Tt

with i Action dismisscd against the Trust
nees ad Investment Company.
not o . . p—
d N.B.—On an appeal from the deeision of Robson, J., of Feb, C.A
2hed, 1912, above reported, the Conrt of Appeal for Manitoba 101
the plead re-opened the ease and vacated the judgment in order that one 5o
r "f con Orpen, not made a party in the Court below, might prove his
t affected alleged interest.  (Mareh 19, 1912))
pilial The order in appeal was as follows:
This case coming on by way of appeal from the judgment
t of claim pronounced by Mr, Justiee Robson, and it heing alleged that one
ir of this A. Orpen is interested in the subject matter of the suit, it is
© wherehy deemed advisable that the judgment pronounced herein be set
e eventu aside and the suit reinstated in the same position as it was be-
fore the judgment was pronounced.
I should .
m proper lv\‘n‘. l‘,\ are concerned for the purpose of proving facts which are not dis
Company i 1) The foregoing rules shall not apply to such applications, and any
sation for 4 such application may 'br' fe ,h-‘ motion as soon as the right of the
. £ th party applying to the relief imed has appeared from the pleadings
won o ) :H b The Court or a Ju may, on any such applieation, ve st
3 . subject to such terms, if any, as such Court or Judge may
D02, o g think fit.
616, Where it is made to apperr to the Court or a Judge on the hearing
to the Conr of any application which may be pending before the Court or Judge, that
facts | it will he conducive to the ends of justice to permit it, the Court or Judge
ot and it may direet the applieation to be turned into a motion for judgment, or a
I to: Py J
her qu | hearing of the cause or matter; and therenpon the Court or Judge may

make sueh order as to the time and manner of giving the evidence in the
canse or matter, and with respeet to the further prosecution thereof, as the
circumstances of the ease may require; and upon the hearing it shall be

y discretionary with the Court or Judge to either pronounce a judgment or
muke <uch order as the Court or Judge deems expedient.




CA
1912
COOPER
e,
A NDERSON

QUE.
1012

Tuly 16

Statement

DomiNioNs Law ReporTs 6§ DLR

Without deciding the questions of law involved in
matter, it is ordered that the judgment be set aside and vaeat
The costs of this appeal and of the proceedings before Mr, J

tice Robson to be costs in the cause,

All parties to have leave to amend as they may be advis
Plaintiff to amend within cight days from issue of this ord
Defendants within eight days after service of plaintiff’s ame
ment

[ Subsequently to the foregoing deeision of the Court of A\

peal, a notiee of motion was given hy the defendant the Ty
Investment Company, for the re-instatement and re-consid
tion of the appeal with the view of having the or
ment restored, on the ground that one Orpen, referred to

the statement of defence of the defendant, the Trust Investn

nal ju

Company, and in the foregoing memorandum of the decision
the Court of Appeal had diselaimed all interest in the prop:

the subject-matter of the action. The Court of Appeal decid

not to entertain this motion and dismissed same without cos

Judgment vacaled with leave to amen

THE WINDSOR HOTEL COMPANY, Limited (appellants) v. Wilham
HINTON et al. (respondent

(Decision No. 1.)

Quebee Court of King's Beneh (Crown Side), Gervais, J. July 16
1. ALiess (§ 13 VOLUNTARY ENTRY INTO CANADA AT HIS OWN EX)
Notice postED IN NEW YORK-—="WAITeERs wanten”—A

Lasour Acr, RS.C, 1906, cu, 97, secs. 2 axp 12

of the Alien Labour Act, R
!l to employ aliens who

s to a notice w

It is not a violation of
1006, ch, 97, for the pre
come into Canada at their own expense, in respo
on a blackboard in an employment office in New York, to the
at once at such hotel in Montren

that six waiters were wante
the display of which the hotel proprietor was in no way
sinece the notice did not amount to a promise of employment

2, ALiExs (§ 1—3) —IMPORTATION OF WAITERS—HOTEL coNDUCTED 0N
EUROPEAN PLAN—ALIEN Lasovr Acr, RS.C. 1006, cn, 97
The importation of aliens for employment as waiters in h

ducted on the European plan, is expressly permitted by see. 9 «
Alien Labour Act, ch, 97, R.S.C. 1906
Tuese are appeals taken in tae four following cases

1. An appeal from a sentence given 27th Mareh, 1912
the Recorder’s Court, Montreal, condemning appellants t

fine of $50.00 for having assisted and encouraged the impor
tion and immigration of one A. Manina, a foreigner, from 1

State of New York into Canada, during the existence of a
of the United States of America against alien labour. Th
fence was committed on or about the 5th March, 1912,
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2. An appeal from a sentence of the same Court, rendered the
same day, for a like amount, for having caused the importation
and immigration of one Albert Donnerstag, on or about the
10th Mareh, 1912,

3. An appeal from a sentence of the same Court, rendered
the same day, for a like amount, for having caused the importa-
tion and immigration of one Emile Karstein, on or about the
10th Mareh, 1912,

4. An appeal from a sentence of the same Court, rendered
the same day, for a like amount, for having eaused the importa-
tion and immigration of one Thomas Lyons, on or about the
10th March, 1912,

Counsel for the parties had agreed in open Court that these
four appeals be joined, both for trial and judgment, to all in-
tents and purpose

Admission was made on behalf of the respondents that the
depositions taken in the Recorder’s Court, and now in the pos-
session of counsel for the appellants, might be used in place of
the depositions of the witnesses who gave them should the latter

wiore this Court and ready to repeat them, the said witnesses
being supposed to be out of Canada.

The appellants are charged with having violated the Alien
Labour Aet, sections 2 and 12 of chapter 97 of the Revised
Statutes of Canada (1906),* during the month of March, 1912,
in the manner and under the circumstances hereinbefore re-
cited, to wit: engaging in New York the above-mentioned
waiters, all ecoming from Europe, to work as such in the Wind-
sor hotel, Montreal,

The appellants joined issue with the said charges, as fol-
lows :—

1. By way of a general denial or plea of not guilty;

*Sections 2 and 12 of the Alien Labour Act, R.S.C, 1906, ch, 97, are as

W §—

It shall be unlawful for any pers
poration, in any manner to prepa
a

company, partnership or cor
ay the transportation or in any way to
ist, encourage or solicit the importation or immigration of any alien
or foreigner into Canada, under contract or agreement, parole or spe A
express or implied, made previous to the importation or immigration of

1 alien or foreigner, to perform labour or service of any kind in Canada.

12. 1t shall be deemed a violation of this Act for any person, y
Ship, eompany or corporation to assist or encourage the impor
mmigration of any person who resides in, or is a citizen of any foreign
country to which this Aet applies, by promise employment through
advertisements printed or published in such foreign vountry

2. Any such person coming to this country in consequence of such an
idvertisement shall be treated as coming under a contract as contemplated
¢ this Act, and the penalties by this Act imposed shall be applicable in
such case:  Provided that this section shall not apply to skilled labour
" tainable in Canada, as hereinbefore speci

}
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2, By way of a plea in bar, viz., that the appellants wi
authorized by section 91 of the said Act to import the said fo
eign waiters, to develop the new industry of the appellants, th
is to say, their European plan hotel service, which has b
established for the last four years, as there was, at that dat
and since then, a shortage of sgkilled workers within Cana
capable of giving such a service,

¢. D. Gaudet, K.C., for the complainants.

L. T. Marechal, K.C., for the Windsor Hotel Compan

Limited.

Genrvats, J.:—The evidence given by Karstein in the «
shews—although he was a witness for the complainant—1!
he paid his own expenses to Montreal to work for the apj
lants; that he came to Montreal after he secured the informat
that waiters were in demand by the appellants by readiny
¢halk notice on a blackboard in the office in New York of a lab
ageney called “‘The International Geneva Association of Hot
and Restaurant Employees,”’ said notice being in the follow
“§ix waiters wanted at Windsor hotel, Montreal,

words:
onee.”’

He paid, on account, to the said association, for its serv
in conformity with the laws of the St

a sum of three dollars,
The said ager

of New York which regulate such agenci
is a hraneh of **The Geneva Waiters' Association.”” It is

established that said Karstein was not engaged in New Y
but in Montreal by one Benaglia, in the employ of the app
Donnerstag swears he was engaged under the same
ditions as Karstein, Then there is the evidence in the Ma
case, in which the immigrant declares, under oath, that he
not know under what conditions he was engaged, though
says that an unknown man gave him a ticket from New Y

to Montreal.

lants.

+Section 9 of the Alien Labour Act, RS.C. 1906, ch. 97, is as

9. Nothing in this Aci shall be so construed as—
(a) To prevent any citizen or subject of any foreign country, ten
arily residing in Canada either in private or official capa ity,
engaging, under contract otherwise, persons mnot residents «
citizens of Canada, to act as private secretaries, servants or domes

ties for such foreigner temporarily residing in Canada;

(b) To prevent any person, partn ship, company or corporation
engaging under contract or ag nent, skilled workmen in fo
countries to perform labour in Cax in or upon any new ind
not at present established in Cana Provided that skilled |
for that purpose cannot be otherwise obtained;

1 o |»rnf.-~~innzul actors, artists, lecturers or singers

ed strictly as personal or domestic servant

assisting any member of his fu

m country to Cana

(e) Applyin

persons « mploy
(d) Prohibiting any person from
ve, to migrate from any fore
f settlement in Canada

or any re
the purpose o

=
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On behalf of the appellants, both Mr. W, S. Weldon, the
general manager of the Windsor Hotel Company, Limited, and
Mr. Alex. Shaw, its secretary-treasurer, swear positively, un-
reservedly, and their statements agree, that neither their com-
pany nor any of its representatives including themselves, either
personally or as agents assisted or encouraged the importation
of the said waiters, directly or indirectly, by promise of pay-
ment or re-payment or reward, or in any other way.

It is to be observed that the said chalk notice did not con-
tain any promise of employment, to wit: an act engaging said
waiters on behalf of appellants, the said notice was merely
written in chalk, on a blackboard, in a private office, to wit: a
notice which would not be brought to the knowledge of every
one desirous of seeing it. The notice was not that contemplated
by seetion 12 of the chapter cited, that is, a notice implying a
promise of engagement of said waiters, published both in their
nterest and in the interest of the public in general. A notice,
such as the one referred to. does not create, as against the ap-
pellants, the presumption that they were offering or promising
to engage the waiters in question. To create such a presump-
tion, the notice must he onc which would bind the appellants
to engage the foreign applicants, The complainant has failed
to prove, either by direet evidence or by presumption, that the
appellants had anything to do with the writing of the said
notice or that it was in any way authorized by them. More-
over, the labour agencies above referred to would naturally pub-
lish such a notice for the purpose of extending their business,
of collecting fees for their services—and the fees are rather
| and this without any direet communication in a shape of
a request on behalf of the appellants, It is common knowledge
that European hotel employees’ associations, particularly the
Swiss ones, make persistent efforts to secure employment for
their members abroad, especially in Ameriea; that they even
use Government funds for that purpose, and, therefore, the
giving of a ticket to Manina under the circumstances proved
upon these appeals is not proof of any relation between the ap-
pellants and the New York labour agency which posted the not-
iee. Quite outside any consideration of the interests of the
Windsor Hotel Company, the New York labour agency in ques-
tion might, for business and other reasons, wish to use every
possible means to secure the appellants’ agency for waiters.

The complainant has failed to prove any case against the
appellants.  Reference is made to sections 2 and 12 of chapter

97 of the Revised Statutes of Canada.
it there is more than that. The European plan hotel ser-
viee has not been established within Canada for more than

four years, A service of that kind requires special skilled
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QUE. waiters, and that there has been a lack of such waiters obtai
K. B. able within Canada is established by the evidence of Hono
1012 Mercier, John Heany, Eugene Kufter, Edonard Legoillat, Ar

s thur Benani, and they have not been contradicted. The appel-
|\|\..fr\;-‘,'<s"'?:,_ lants adopted the European plan less than four years ago, and
e the waiters, whose importation is alleged by the private pro-
Hixtox.  secution in these four appeals, were all Europeans, trained ac
cording to the usages in existence in Burope for the special
duties of their calling, which include the reception of guesis,
devising a bill of fare for them, setting tables to suit their
tastes, and waiting upon them. In European special schools
established for the purpose. it takes two years to instil a pi
per idea of these duties, and waiters having these qualifications,
(to wit: those skilled labourers) have been unobtainable within
(anada by the appellants.

The hotel industry is just as important as any other, whether
in Canada or abroad. The Parliament of Canada has wiscly
considered it proper not to disregard the needs of this new in
dustry, and it is for the protection of those needs that Parlia-
ment has enacted an exception to the law prohibiting the in
portation of alien foreign labourers.

The appellants have proved the facts alleged in their ex
ception or plea in bar.

The said appeals are sustained; the four complaints are
dismissed and the Windsor Hotel Company, Limited, are dis-

charged.

Gervais, J,

Appeals allowed

QUE. THE WINDSOR HOTEL COMPANY, Limited (appellants) v. WILLIAM

‘\T’l', S. HINTON et al. (respondents).

l"'l"- (Decision No. 2.)

— Quebee Court of King's Bench (Crown Side), Gervais, J. July 20
July 26.
1. Costs (§1-—12)—CRIMINAL CASE—APPEAL FROM SUMMARY CONVIC
Prosecutions under the Alien Labour Act, RS.C. 1906, ch, 97

subject to the summary convietion procedure of the Criminal |
1906, no costs can be awarded to the successful perty on the v
ance of an appeal from a summary conviction thereunder, in
the costs taxable under the summary convictions clauses, 1
of the Criminal Code.

Statement AppLicATION made on hehalf of the appellants that :
the amount of which is left to the diseretion of the Court, s vald
be allowed counsel for the appellants upon each of the four

appeals sustained by this Court, on July 16th, against convie:

tions under the Canadian Alien Labour Act, R.S.C. 190t ch

07. See Windsor Hotel Co. V. Hinton (No. 1), 5 D.L.R. 24

ante,

L. T. Marechal, K.C., for the application,
C. D. Gaudet, K.C., for the respondents.
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obtain.
":““,,, GEeRvAIS, J.:—The respondents, through counsel, have agreed  QUE.
lat, Ar- at the hearing on the 23rd instant of the present application K 1.
y appel- that :l'l‘olo of ﬁ‘l't.\' flﬂ“ill‘s in each case would be reasonable; hu} 1912
go, and jurisdiction of this Court to consider an application of this e

N . . z 3.3 . INDSOR
ite pro- kind is nh-l_nn‘d as being unauthorized by any provision contained o rer co.
ined ac- in the Criminal Code. v.
special It is certain that any interpretation placed upon a eriminal ”'_ﬂ'_"'
" guests, or penal statutory enactment must be restrietive rather than e s
it their extensive.  Proceeding upon this prineiple, it follows, under pen-
sahools alty of absolute invalidity, that no Court having eriminal juris-
1 a pro- dietion can inflict any punishment heavier than that authorized

feations, by law,
e within In that part, XV., of the Criminal Code, dealing exclu-
sively with offences susceptible of appeal, no text of the law
provides for the award of counsel fees: on the contrary, striet
s wisely prohibition exists against any order for fees or costs other than
Bew in: those therein specifically provided for (735, 754, 770, 1044, 1045,
t Parlia- 1046, 1047, 1048, 1049, 1050, C.C.).
the im- This is not a prosecution for treason nor that of an indietable
offence, under part XVIL or part XVIIL, or before jury, in
which costs and expenses of prosecution may be ordered to be
paid by party convieted.
The application will not be acceded to; the only costs allowed

are those which were taxed snd included in the four judgments
of July 16th, 1912, maintaining the said appeals.

whether

their ex-

Aints are
are dis-

Howed. Motion refused.

WILLIAM Benjamin EASTAWAY (complainant, respondent) v. A. LAVALLEE QUE.
‘ (defendant, appellant).

K. B
. ‘ 1012
y 26, 1912 LoSuerinag (§ IV—=20)—Orrexce Uxper Caxana Sumerie Acr—Proor —_—
OF GUILTY INTENT—R.S.C, 1006, cn. 113, July 16.
One who complains of a breach of regulations under Part XIV, of
the Canada Shipping Act, R.S.C. 1006, ch. 113, is not required to
<hew any guilty intent on the part of the rson committing such
breach or any actual damage resulting therefrom,

Quebee Court of King's Bench (Crown side), Gervais, J. July 16, 1912,

ONVICTION
h. 97,
minal Code,

TUDGMENT (§ 11 A—07 ) —EFFECT OF DECISION OF WRECK COMMISSIONER
ON RIGHT OF INDIVIDUAL AGGRIEVED—RES JUDICATA—WRECK—
. LS.CO 1906, cn. 113, skc 926,
hat « fee, on of the Wreek Commissioner in favour of a person ac
art, should i used of a breach of regulations under the Canada Shipping Act, R.S.C.
! the four 1006, ch. 113, does not constitute t..l,“,/,l..,,, as against an in
t s !4\|A|ll.ll|1'4;ll||»|‘|llll;lll;_' ||||»ll--1 section 926 of that Aet that he has been
Ast convic: i wegrieved by such breach,
004, ch £ 4 3o 3
')Il T Arpean from a summary convietion for an infraction of Statement

statutory regulations passed under the Canada Shipping Aet.
L. Guerin, for the appellant,
A. R. Holden, for the respondent.
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QUE. Gervals, J.:—By consent of counsel representing |
K B. parties, the evidence taken in the Court below and filed bef
1912 this Court is the only evidence to be brought on this appeal.

Eastaway
v
LAVALLEE,

Gervals, J,

The defendant was convieted on March 22, 1912, in
Monireal Police Court, for having wilfully omitted, near V
chéres, in the district of Montreal, on the 21st day of Augu

1911, in violation of part 14 of the Canada Shipping Aet,
obey the regulations for preventing collisions of vessels on 1
St. Lawrence river. The defendant, by his present appeal
now trying to set aside said conviction under which he was ¢
demned to pay a fine of $50.00, or in default of so doing, to

to jail for one month,

Both by the depositions taken in the Court below, and ¢
admission of counsel for the appellant, it is proved that he d
an the said 21st day of Aungust, 1911, wilfully omit to giv
two blasts signal, while in charge of the tug “‘* Alaska’ tow
several barges, and when, near Verchéres aforesaid, did cha
his course to port and eut across the bows of the steams
“Tonian,”” under charge of the respondent.

The appellant urges that the convietion should be quashed
the following grounds:—

1. That the case has been adjudicated upon by the Dominion W
Commissioner of Canada, under section 782 of the Merchant Shij
Act, part X, chapter 113, Revised Statutes of Canada, 1906, and
snid commissioner, after investigation, allowed him to go

ny fine which he could have imp

reprimand but without imposing

2, That the appellant had no guilty intent of committing
offence when he omitted to give the said two blasts signal;

3. That the respondent did not suffer any special damage from
breach of the law on the part of the appellant, and that therefore
has not been aggrieved thereby.

The said omission on the part of the appellant, under
circumstances, constituted an immediate danger to the nav
tion of the said steamship, which was, in consequence the
for a certain period of time, obliged to stop her engines to o
a collision.

The safety and security of navigation on the St. Law
river, between the sea and the eity of Montreal, is of paramo
interest and importance to Montreal, and to the country at la
This Court cannot lightly consider any omission which wi
go to reduce the safety and security of said navigation.

In the case of simple statutory breach, gnilty intent is
required to constitute it, but it results from the mere violat
of the statute.

New rules of navigation for preventing collisions and
distress signals, more especially, rules 28 and 29, were su

tuted by Order in Council, under section 14 of chapter 79 of the

Revised Statutes of Canada, said order dated 9th Febru
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g I 1807, to conform with the new Ovder in Council of Her Majesty QUE.

1 bet: n Couneil, dated 27th November, 1896, establishing sneh new K. B

eal. rules (30 Can, Off, Gaz., p. 2260), and reading as follows :— 1912
in 1t Art, 28 —~The word “short blast” used in this article shall mean a l'\\l\{\'\\'

ar Vi blast of about one second’s duration, . v.
Augn When vessels are in sight of one another, a steam vessel under way, LavanLee,
Act, to in taking any course authorized or required by these rules, shall "

on t indieate that course by the following signals on her whistle or siven e
5
vizgs—
peal, St
One short blast to mean: 1 am directing my course to starboard.
ras. £0 Two short blasts to mean: I am direeting my ecourse to port,
1g, to 0 Three short blasts to mean: My engines are going full speed

istern.
and ‘i Art. 20. Nothing in these rules shall exonerate any vessel, or the
t he did owner, or master, or crew thereof, from the consequence of any neglect

give the to carry lights or signals, or of any neglect to » a proper look-ont,

' towing or of the negleet of any precaution which may be required by the

1 chan ordinary practice of seamen, or by the special circumstances of the
teams case,
The said rules have been violated by the appellant according
ashed on to his own admission and the evidence addueed in the ecase.
There is a grievance for any person the moment a law has heen
jon Wi violated, whether or not such violation has resulted in any aetnal
Bhfnning damage or has constituted a tort, provided it conld have had
and 1 that effect, and that such is the meaning of the word “‘ag-

go W gricved”” (grief) used in seetion 926 of chapter 113 of the
L imp Revised Statutes of Canada.

itting The respondent as commander of the said steamship
“lonian,”” on account of the said breach of the said rules of
navigation hy the appellant was placed in the danger of suffer-
ing from the possibility of damage to his ship and her passen-
gers and eargo, as well as from an official investigation and
other vexations, The complainant was not required to prove
any guilty intent of committing the said breach on the part of
the appellant.

from

werefore

nder !
B navig
+ ther

iy to avoud oo " . 2 a0
Fhe decision given in the ease by Mr. Demers., Dominion

Wreek Commissioner, who held an investigation, under part X,
of the said chapter, into the cirenmstances of the ecrossing of
the appellant in front of the steamship *‘ Tonian,”” without giving
the proper signals, was of a mere administrative character; and
any decision in sueh ease does not deprive any aggrieved party,
such as the complainant, of the right to seek the remedy, under
part XIV of the said chapter, in accordance with the Criminal
Code, for breach of this part of the Canada Shipping Aet.

Lawr
aramount
+at large,
ch wi

mt is
violat

and for The decision of the said Wreek Commissioner, under part X,
re si of said Canada Shipping Aet, sub-section D, of artiele 782, does
79 of the A not constitute res judicata in the present case; because, in the
Pebrunry, ! first place, the object of investigations by the Wreek Commis-
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sioner is to keep the Minister of Marine acquainted with
observance of the laws and rules of navigation, and to prescri
certain penalties in the interest of the Department of Mar
and, in the second place, the penalties provided by said part X1\

are of the nature of eriminal or penal enactments for the bene it

of the publie in general.  The Court of first instance properly «
not take cognizance of the decision of the Wreek Commission
For the above reasons, and in consideration of sees. 924 ;
026 of the Canada Shipping Aet, the present appeal must fail
Appeal dismissed, convietion affirmed, and appellant ¢
demned to pay the said fine of fifty dollars, or in default ol
doing, to go to gaol for one month; the whole with costs up

the present appeal.
Conviction affirmed

EMERSON v. COOK.

Outario Divisional Court, Faleonbridge, C.J.K.B., Britton and Sut
land, JJ. April 3, 1912,

1. Trian (§ V C—280) —VERDICT-—INSUFFICIENT ANSWERS OF JURY
AGREEMENT IN PART ONLY,

Where questions are left to the jury in a negligence acti

bt the jury disagree as !

. and therefore omit to an

some of the questions are answered,
ANsY to other material question
them, there must e a new trial as to the whole case in like n
1 if the jury had not agreed upon any of the questions

Arpeal by the defendant and eross-appeal by the plaint
from the judgment of the Judge of the County Court ol
County of Halton.

Action by a farmer against his former farm-servant
damages for injury to a horse by the defendant’s negligen
alleged. Counterclaim for wages and wrongful dismissal

The action was tried by the Judge with a jury, who answ
some questions, but disagreed as to others. The trial Ju
treated this as a disagreement upon the whole case, and di
that no judgment be entered, leaving the case to be tried o

Each party claimed judgment upon the findings.

The appeal and cross-appeal were dismissed.

W. Proudfoot, K.C., for the defendant.

E. H. Cleaver, for the plaintiff.

Favconeringe, C.J.:—None of the questions submitted
specifically answered by the jury—the first two, which relat:
the alleged disobedience by the defendant of his master’s «

involved an issue not raised in the pleadings.
When questions ave put, the Judge does not always cons
it necessary to give as specific instructions on the law as |

would do if he were asking for a general verdiet; and, therefor

SR
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with the a general verdiet has been held inappropriate in certain cases ONT.

prescribe where questions have been put, e.g., in Reid v. Barnes, 25 O.R. —
Marin 993

part X1V I agree with the learned trial Judge that the finding of the

D.C.
1912

he benefit jury here is unsatisfactory as not answering the issues raised ""”,f“"‘
perly did between the parties; and so he was right in divecting a new trial, Coox
nissioner It is unnecessary, in this view, to determine whether an ap —

"l)‘l o . N N Falconbridge.
. 924 and peal lies in this case. ol
st fail There was a cross-appeal; and, therefore, there should be

lant cor no costs.
ault of o [ think that the appeal and eross-appeal should be dismissed
osts upon without costs.

BrirroN, J.:—It must, I think, be coneeded that the defend Britton, J.
ant’s appeal cannot suceeed in any view of this case unless the
original questions submitted to the jury were withdrawn, and
the jury charged having regard to their finding, and with per
mission to find a general verdiet.

md Sutl This was not done. The learned trial Judge did not consider

the finding actually made by the jury as consented to by the
soRy—1 plaintiff’s counsel so as to determine the case. The trial Judge
treated the matter, and I think properly, as a disagreement of
the jury, and he simply stated, in ordering a new trial, that,
hefore the issues could be determined, a new trial would he

flirmed

like ma required, and that would follow in due course. There was a dis
tinet announcement by the jury of their being unable to agree as
e plaintif to the answer to the first question. The plaintiff was entitled

art of t to a finding upon that issue. There should not be any judgment

upon what was at most only an answer in part to the liability
srvant for alleged by the plaintiff.
ligence, as I agree that the appeal should be dismissed, and that a new
ssal, trial should be had—as upon a disagreement of the jury upon
p answered all points. .

rial Judg Both appeal and cross-appeal dismissed without costs,

id dir

A SUTHERLAND, J. i1 agree in the result
l'|<'l| ay

Sutherland, J.

Appeal and cross-appeal dismissed.

BERGMAN v. COOK. MAN.

fanitoba King's Bench. Trial before Mathers, CJ.K.B, July 15, 1912 I'—I'
K. B.
NDOR AND PURCHASER (§ 1 E—25 RESCISSION FOR EXISTENCE OF 1012
h related t B HIGHWAY  ACROSS  SECTION—NOT  DISCLOSED  IN  GOVERNMENT PN
or’s order SURVEY July 15
One who fer of a half section of land free and
i of all encumbrances, is not obliged to accept one snbject to a
vs consider i whway across the land, which was not shewn on the Government
e sirvey
Vanderlip v. Peterson, 16 Man, L.R. 341: Paterson v. Houghton,
9 Man. LR, 168, referred to.]

mitted

law as he
|, ther
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MAN. 2, CoNTRACTS (§ 11 D 2—170) —CONSTRUCTION OF AGREEMENT FOR =
— LAND—UREDIT ON PURCHASE BY CONVEYING OTHER LAND—I

K. B Where a vendor and vendee stipulated in an agreement for tl
1912 of property, that the vendee might, re a certain cash paynue

- due, obtain a designated eredit the n by conveying certain defe
BERGMAN property to the vendor, the former is not entitled to such credi
v he did not, nor could not, convey the land until afte®® such n N

Cook date

[ Vanderlip v. Peterson, 16 Man, LR, 3415 Paterson v, Hougl
Man. L.R. 168, referred to

s

Brokers (§ 11 B—12)—COMPENSATION OF REAL ESTATE AGENT Pk
MENT PAYMENTS —ABSENCE OF AUTHORITY OF VENDOR

Where a vendor and the agent who sold land for him agr
the agent’s commission should be paid him in instalments Pre
payments of the vendee fell due, the latter is not entitled to cre of t

payments made to the agent, to apply on his commission

without authority from the vendor

Statement Tuis is an action to recover the ‘]llll'l‘ll:l\t' price of an : 7
ment bloek sold by the plaintiff to the defendant under an -
ment dated the 1st March, 1911, The total purchase pri tran
$48,000, payable by deferred payments extending from the e higl
tion of the agreement to the Ist March, 1916, There w
mortgage on the land for $19,500, which was to be deducted

the purchase price.

Of the deferred payments the sum of 814,720 was to fu
on the 1st of March, 1912, The agreement provided that
purchaser should have the privilege at any time within one
from its date of transferring to the vendor by a transfer u h o
the Real Property Aet free and clear of all encumbrances, the uita,
half of section 1, in township 15 and range 2, west of the prir
meridian in Manitoba, and upon so doing he should rec |
credit of $6,400 on the payment to be made under the agres t (
on the 1st of March, 1912, half

The agreement also gave the purchaser the privilege : !
time within a year, of transferring to the vendor certain ! cuml
farm lands situate at Westborne and upon so transferring of 86
latter lands to receive a eredit of 87,820 on the payment 1 or t
due on the Ist of March, 1912, |

These latter mentioned lands were transferred and t
fendant became entitled to the eredit of 87,820, wit

. P. Wilson, K.C., and H. A. Bergman, for plaintiff.
H. Phillipps and H. W. Whitla, for defendant.

Mathers, C.J, Marners, CJ.K.B.:—The chief dispute in this act
centred on the question of whether or not the defendm
become entitled to the eredit of £6,400, by the transfer
first mentioned lands,

It appears that these lands were crossed diagonally
highway one and one-half chains wide, which highway was I
by a plan registered in the land titles office, and to the ) n 16 M
occupied by this highway the defendant had no title.  In Novem- 175
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OB SAL ber, 1911, the plaintifi’s solicitors discovered the presence of this MAN.
=34 highway and notified the defendant’s solicitors that title, subject K B

E\rmt e fed to that highway, would not be accepted. The attitude of the 1012
rtain defendant at first was that the plaintiff was bound to aceept the —
"""" WhEH Jand subjeet to the highway, and no attempt was made by him to  Preesas
h ma '

have it elosed and procure title to it for the purpose of conveving COOR.
oght it to the plaintiff until a few days before the 1st of March, 1912,

. _... D M Sy S

Mathers, C.J,

Steps were then taken to close the highway, but as a matter of
‘T . fact it was not closed nor title procured to it until some time after

that, and the defendant had not applied for a title under the Real
nta r Property Aet to this portion of the half section until after the trial
o credit for of this action had commenced.

Prior to the 1st of March the defendant’s solicitors tendered to

the plaintifi’s solicitors a transfer of the half section under the

an apart- Real Property Act, subject to the highway. This transfer was

I an agrees rejected,  Subsequently the defendant’s solicitors registered this

v price was transfer and procured a certificate of title to issue subject to the

the exceu- highway in the name of the plaintiff and sent such certificate of

lere wis 4 title to the plaintifi’s solicitors.  They, however, adhered to their

ueted from refusal to aceept the title in that form and subsequently re-
transferred the land to the defendant.

to fal

d that

n one

wsfer w

The defendant elaims:  first, that the plaintifi was bound to
accept title subjeet to this highway; second, that if not the
defendant was entitled to a reasonable time after the 1st of March
to remove the defeet.

} © s

I}."l:,.‘,,P I do not agree with either contention.

l rece g The agreement gives the defendant the privilege, within one

agreenient vear, or before the 1st of Mareh, 1912, of transferring the south
half of seetion 1 in township 15, range 2, west of the principal

ege at meridian in the Provinee of Manitoba, free and clear of all en-

rtain other cumbrances, and upon doing o, he was to be entitled to a eredit
aring thes of 86,400, No reference is made to the highway in the agreement,
nent 1 ] or to any other charge or encumbrance upon the land. The
description of the land given, in my opinion, includes all the land
nd the de shewn by the Dominion Government survey to be included
within the half seetion named, and the plaintiff was not bound to
o aeeept anything less,
o \# to the defendant’s second objection, I think that equally
untenable.  The agreement provided for a cash payment on the
s action Ist of March, but gave him the option on or before that date of
endant had ~ transferring the land under the Real Property Aet. Upon
wfer of the ~ compliance with that provision he became entitled to the credit,
otherwise not. The evidence shews that he did not, and could

mally E o ot convey the land until after the 1st March, and therefore 1

¢ was shown B think he was not entitled to the eredit:  Vanderlip v. Peterson,
the portic 16 Man. L.R. 341, and Paterson v. Houghton, 19 Man. L.R. 168 at
In Novem- [ 175
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o’y St o " . whi
MAN. I'he only other point in dispute was as to a certain payn nt ‘”;‘
K. B made by the defendant to a man named Eidsvig. FEidsvig was th
o . . it
1912 the agent who had made the sale on behalf of the plaintiff «nd
» i A = and
thereby became entitled to a commission of $1,225. By un arl
B """“‘\ agreement made between Eidsvig and the plaintifi, Eid<iig !-:nit
CooK, agreed to accept payment of this commission, $250 cash, which .‘;”‘

was then paid, and the balance $975 as the payments from th
defendant to the plaintiff fell due, Eidsvig being entitled to
paid half of each until his balance of 8975 was fully paid.

Under the agreement $500 was to fall due on the 1st da
March, 1911, That sum was paid, and out of it the defendant
by the plaintifi's authority, paid Eidsvig $250. 8500 more f
due on the 1st of September, 1911, and out of this sum the de- L}
fendant, by the authority of the plaintiff, again paid Eid-ig
$250. This left $475. No other payment fell due under
agreement until the 1st of March, 1912,

Mathers, 0.7,

The defendant eclaims to have paid Eidsvig $500 on 20t
February, 1912, or 825 more than the plaintiff owed Eids
This latter payment the plaintiff disputes. The evidence «
that as a fact no payment was made by the defendant. T}
story as related by Eidsvig is that in the fall of 1911 th
fendant endorsed his note for $750 and that he paid $250 up
when due and renewed it for 8500, that when the renewal fell
he did not pay it. He then owed the defendant an account |
board and gave him a receipt on the 26th February for the si00 21
The agreement between Eidsvig and Bergman was not an
on Cook, nor did it in any way authorize him to make pay:
to Eidsvig. It was an agreement between Eidsvig and Berg
alone for the settlement of the commission due by the lattor 0]
the former. The two first payments made under it were expr
authorized by Bergman. The latter payment of $475, or
fact $500, was unauthorized by Bergman and of this Cook
entitled to eredit for it.

I must therefore find that the defendant was in defa
making the payment which fell due on the Ist of March, 1012
The agreement provided that on any default in the payn
any instalment of either principal or interest the whole
principal and interest payable thereunder to the vendor
at once become due and payable.

On the 2nd March, 1912, the plaintiff notified the def
in writing that as he had made default in payment which
be made on the 1st of March the whole of the balance of princip 0 1
and interest secured by the agreement became at once
payable and he therefore declared the whole of the princi
interest due and payable forthwith.

The plaintiff is entitled to judgment for the whole amoun
the principal money and interest payable under the agreoment

S s
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which fell due on the 1st day of March, 1912, and which was
subsequently to fall due, less the sum of 87,820 to be credited on
the 1st day of March, 1912, in respect of the Westhborne lands
and £19,500 to be deducted in respect of the mortgage. If the
parties cannot agree upon the computation of this amount the
calculations will be made by the registrar. The plaintiff is
entitled to the costs of the action.

Judgment for plaintiff.

NICHOLSON v. McKALE.

Quebee Court of Review, Tellier, De Lorimier and Dunlop, JJ.
January 19, 1912,
1. Biees AND NOTES (§ 111 B—60) —LaABILITY OF ENDORSER — WITNESS
GUARANTEEING PAYMENT—"AVAL"

Where one who has witnessed the signatures to a promissory note
signs a guarantee of the payment thereof, upon the back of the note,
and adds, after his signature, the word “witness,” his signature is
complete before the addition of the word “witness,” which is thus
mere surplusage, and he is liable as an “aval” upon the note

2. Bries AXp NOTES (§ 11T B 2—65) —LIABILITY OF PARTY PLACING NAME
ON BACK OF NOTE BEFORE DELIVERY
In Quebee, one who puts his name on the back of a note before its
delivery or endorsement by the payee is an endorser “pour aval,” and
is liabie without notice of protest or dishonour.
[Paterson v. Pain, 1 L.CR. 219; Merrit v, Lynch, 3 L.C.J. 276;
Paviseau v, Ouellette, M. Cond. R. 69;: Narbonne v. Tétreau, 9 1L.C
J. 80, and Pratt v. MaeDougall, 12 L.C.J. 243, referred to.]

3 Evivesce (§ 11 K—318)—TEST A8 TO BURDEN OF PROOF—NEGOTIABLE IN-
STRUMENTS,

The true test to decide upon whom the burden of proof rests in an
action on negotiable paper is to ask the question, which party would
succeed if no further proof were adduced?

4. Evipexce (§ 11 K—318)—BURDEN OF PROOF IN ACTION ON NEGOTIARLE
INSTRUMENT,

In an action on a negotiable instrument a plea of general denial
by an endorser puts the plaintiff to the proof only that the defendant
signed his name, the burden of proof is upon the defendant if he wish

that his signature was intended only in the capacity of a

witness,

5 Evinesce (8§11 E 7—186) —SHIFTING OF BURDEN OF PROOF IN ACTION ON
NEGOTIABLE INSTRUMENT ON  PROVING FRAUD—VALUE IN Goob
FAITH
A party suing on a negotiable instrument need not allege
the outset prove, that he gave consideration, or is a holder in due
course since these presumptions are in his favour; but, if frand or
lity be shewn, the burden is shifted, and he must shew that,
quently to such frand or illegality, he gave value in good faith,
Tatam v, Haslar, 23 Q.B.D. 345, specially referred to. See also
Phipson on Evidence, 5th ed., 24.]
0. Evipesce (§11E 1—145)—PRESUMPTION A8 To DESCRIPTIVE TERM FOI
LOWING NAME ON NEGOTIABLE INSTRUMENT,

nor at

If the name of the maker, payee or an endorser of a negotiable in-
strument be followed by words indicating a representative capacity,
they are generally considered merely deseriptio persone, and as such
ire immaterial,

clopedia of Pleading and Practice, sec.

\ Negotiable In
struments, at pp. 50 and 471.]
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QUE. 7. Biers axp Nores (§ 1B 3—70) —RESTRICTIVE EXDORSEMENT—L1A
—_ ITY OF ENDORSER WHO SIGNS IN REPRESENTATIVE CAPACITY
C.R. FAILS TO RESTRICT THE ENDORSATION
1012 Signing a negotiable instrument in a representative or deserij

e character does not per se exempt from personal lability; to es

NicnoLsox personal liability an individual must sign in such a way as absoly
" to negative his onal lability, and if, through carelessness or o

McKars wise, he fail to do this, he must pay the penalty by being held pe

ally Tiable,
[ Wakefield v, Alewander, 17 T.LR, 217, referred to,  See also |
widge on Banking and Bills of Exchange, p. 471 ot seq.]

Statement ArreaL by way of review from the judgment of the Superio
Court, Laurendeau, J., delivered on the 20th of September, 1010

The judgment appealed from was reversed, DeLorivien
dissenting.

Casgrain, Mitchell, McDougall & Creelman, for the plaintif

A. Mackay, for the defendant.

MoxrreAL, Janunary 19, 1912

Dunlop, J. The opinion of the majority of the Court was delivered
Duxror, J.:—The plaintiff, the holder of five promissory n
sued the defendant, the alleged indorser of the notes, for the
of $131.36, amount of the same, inclusive of interest.  The
fendant pleaded a general denial in law and in fact. At the tral
no evidence was adduced, either by the plaintiff or the defend
and the plaintiff asked for judgment on the pleadings and exhil

The judgment inseribed for review dismissed the action v
COsts,

The notes in question, which are found in the record, ar

payable to the order of the Munro & MeIntosh Carriage Comp

Limited, three of them being made by one Ju vach, and his

signature witnessed by one Chas, MeKale. The two others un

made by one J. C, Campbell and witnessed by the same witi

On the back of all the notes appear the words: “For
received I guarantee the payment of the within notes and he
waive notice of non-payment thereof,” and underneath, the g
nature of the present defendant, J. MeKale, followed by the word
“witness,"”

I am of opinion that the learned Judge erred in dismissing the
action, and that the defendant McKale should be held liable upor
the notes, for the following reasons:

1. MecKale's indorsation is complete before the word ““ witne-
appears. It is only words which come before a signature which
can limit or restrict the liability thereupon: Bills of Exchung
Act, sec. 68, The word “witness” could be validly struck out
by a subsequent indorser, as mere surplusage or description, vith-
out in any way acting improperly. When McKale finished wriing
his signature the indorsation was complete, and he could not noga-
tive his liability on the note by merely adding “ witness.”

5D

P
Pa
01
D



(6 DLR

sr—LIA
PACITY L0 d

deserip
s 1o es
s absolu
S8 Or O
weld pe

ilso Fa

e Superior
iber, 1010

RIMIER, J.,

plaintif!

livered
ory
or the
The de-
\t the trial
defendant,
wd exhil
wetion witl

wrd, are all

Compiny
sh, and his
others an
ne witness
‘For value
and hereby

missing the

liable upon

| ““witne

iture wl ch
'\1] nge
struck out
stion, with
hed writing
d not nega-

'S8,

I S A = e

5 DLR.] Nicnorson v, MeKave,

[he defendant is an “aval” upon the note. The suretyship
undertaken by the defendant results in this case, not only from
the law, but from the specific guarantee contained on the back of
the note and to which MeKale immediately subseribed. 1t is
idle for him to urge that he signed as a witness only, when he could
so casily have negatived his special guarantee by striking out the
particular words on the note—and, in that case, he would have
been liable only as an indorser, and have been entitled to notice of
protest,  He waived this latter privilege knowingly, therefore.
It 1= impossible to presume that he did not know what he was
signing.

Robinson v, Mann, 31 Can, S.C.R. 484, is the leading case in
Canada on this doetrine of “aval.”  Under see. 56 (131 of the
present Aet) of the Bills of Exchange Aet, 1890, a *person who
indorses a promissory note, not indorsed by the payee, may be
liable as an indorser to the latter.”

In Quebee, one who puts his name on the back of a note
I' ore its delivery or indorsement by the pavee is an indorser
pour a tll and is liable without notice of protest or dis hunmlr
Paterson v, Pain, 1 L.C.R. 219; Merritt v, Lynch, 3 L.C'.J. 276;
Pariscau \.Ulu llette, Montreal Cond. R, 69: Narbonne v. 'I'«'irum,
O 1L.CJ. 80; Latour v. Gauthier, 2 L.C.L.J. 109; Pratt v. Mac-
Dougall, 12 L.C.J. 243.

e word “witness™ is meaningless in the present case.  How
can this word have any application or weight when the signature
to which it is affixed witnesses nothing?  Words must be taken
to huve o meaning, and the person who uses them must have
intended them to serve some purpose. In this case there is
nothing to witness,  MeKaule cannot witness subsequent indorse-
ments, beeause the law presumes indorsements to be made in the
or in which they appear: see. 65, Bills of Exchange Act. Nor
can he be a witness to the maker’s signatures, sinee these are
already witnessed, and, moreover, because of the special contraet
of surctyship intervening between the signatures upon the face
of the note and MeKale's signature.  What then does MeKale
witness?  Nothing—and the word “witness” is destroyed and re-
| surplusage by the lack of something to be

or

duced to a meaningless
witnessed,

I'he construction most favourable to the validity of the bill
must be adopted.  This is the principle enunciated by see, 52,
par. 2, of the Bills of change Act, referring to bills signed in a
representative eapacity. It is applicable here, and the lower

Court has erred in adopting a construetion unfavourable to the
validity of the bill, without doing justice to the parties. For
should the notes be held valid, and MeKale condemned to pay the
value thereof, he has his recourse against makers, who are respons-
ible to him. A construetion favourable to the validity of the note
will not work injustice upon the defendant. Section 52 is very
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wide, and breathes a principle of equity which our Courts shoud
not be loath to adopt when the interests of justice are served
thereby.

In the next place, the burden of proof was upon the defendunt

The law presumes the holder of a bill to be prima facie a holder
in due course: sec. 58, Bills of Exchange Act, p. 2. The plaintfi
is a holder, inasmuch as the last indorsement is in blank: sec. 21
pp. 3 and 1, sub. (g), of Bills of Exchange Act. So far as he is
concerned, therefore, he has made proof by these legal presunip-
tions that he is a holder in due course.

By sec. 133, sub. (¢), the indorser is precluded from denying
to a subsequent indorsee, that the bill was, at the time of hi
dorsement, & valid and subsisting bill, and that he then had a good
title thereto.

Having shifted the burden to the defendant—has the latter
discharged that burden? The plaintiff says that he has
The true test to decide upon whom the burden rests is to as}
question—which party would succeed if no further proof wer
adduced?

The plaintiff having made out a primd facie case, it was for
the defendant to rebut the presumptions against him and <hew
that the plaintiff was not holder in due course, and thus escaps
the estoppel provided by the article.  Again, by his plea of gener
denial he does not put the plaintiff upon proof beyond the mer
fact that the defendant signed his name. The burden of proof
is upon the defendant if he wishes to shew that his signatur
not his, or that he is a mere witness.

The matter may be summed up as follows: The word
ness,” if of any avail, merely creates a presumption of fact tha
the defendant signed otherwise than as an indorser. This pre-
sumption of fact is destroyed and annulled by the equal pre
tion of fact resulting from the fact that there was nothing to wit-
ness, The one meets and defeats the other, so that we are left
with the legal presumption establishing the defendant’s lia!

Thus, a party suing on a bill of exchange need not alleg
at the outset prove, that he gave considération, or is a ho
due course, since these presumptions are in his favour
fraud or illegality be shewn, the burden is shifted, and i
shew that subsequently to such fraud, ete., he gave value in ¢
faith: Tatam v. Haslar, 23 Q.B.D. 345; Phipson “Law ol |
dence,” at p. 24.

Signing in a representative or deseriptive character
does not exempt from personal liability. *But the merc
to his signature of words describing him as an agent or : 4
a representative character does not exempt him (the in f
from personal liability:” see. 52, Bills of Exchange Act, last
part, p. 1.
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It is not merely, as has been sometimes asserted, a question
of personal liability attaching through a representative act.
The cases go further in holding that, to escape personal liability,
aperson must elearly designate his intention of not being personally
liable upon the note. A mere deseription, therefore, of the signer
as other than he really is will not free him.  MeKale, in the present
case, took no pains to limit his personal liability, as he might
easily have done by writing over his signature, say, “without
personal recourse.”  This means of negativing liability is provided
for by see. 34 of the Act. Thus, in the case of Wakefield v. Alex-
ander, 17 T.L.R. 217, it was held that one who is not the holder
of a bill, but who simply puts his name on the back of it, and is
only a quasi-indorser, may limit his liability by writing sans
recours above his signature. It was very simple and would have
completely liberated him.  We ean only infer that the absence of
such an expression of intention indicates the true character of the
transaction, namely, that McKale is personally liable and knew
it at the time, because we eaunot presume he meant to negative
liahility and, through ignorance, failed to do so.

teasoning by analogy from the numerous decisions holding
persons in a representative eapacity, such as officials of a company
we find that the true test appears to be, the individual must
sign in such a way as to absolutely negative his personal liability,
and if, through carelessness or otherwise, he fails to do this, he
must pay the penalty by being held personally liabhle,

We refer to the very full disenssion of this question in Mae
laren ** Bills, Notes and Cheques,”” 4th ed., 1909, at pp. 160 ¢f seq
See also Faleonbridge on Banking and Bills of Exchange, pp
§71 of s0q.]

It is obvious that a person who signs and adds mere words of
deseription to his name assumes even a greater degree of liability
than one who signs in a representative eapacity only.  These
ls, the descriptio persone, may be disregarded and taken of
no account by a plainti See Eneyelopedia of Pleading and
Practice, p. 50, verbo Negotiable Instruments. Deseriptio per-
one—"*If the name of the payee in the body of the note is followed
by \\.-w s indicating a representative capacity, they are generally
considered merely :/4,<.'riplfn persone, and as such are immaterial,
and the payee may declare upon the note in his own name, as
where the \\urnlw ‘manager,” ‘executor’ or ‘administrator,’
"pre

‘agent,’
ident,” or the like, follows the name of the payee; and being
immaterial, if such deseription is added to the name of the plaintiff
t may be disregarded as ~u|p|n~.lu1 and will not prevent a recovery
in his individual capac |l\ Again, at p. 468: (Instruments
exceuted by an agent)—*“in an action on an instrument executed
by an agent, the declaration need not notice the agency: it may
aver that the defendant executed the instrument himself . . .
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I am of opinion that this action is upon all fours with
authority. MeKale's liability on the notes is alleged, an
are not bound to notice his deseriptio personae. 1t was for hiy
shew how he is not liable: Fraser v. Spofford, 5 Black Ind. 207
Voore v. McLure, 8 Hem. N.Y. 557. Again, at p. 471: \r
addition to the maker’s name which has no legal effeet, necd no
be noticed.” (See footnote 1.) See Fairchild v. Grand
Bank, 5 How. Miss, ! Biggs v. Andrews, 5 How. Miss. 57
Graham v. Fahnestock, 8 Alab, 628

In Rhode Island the signature of “D.T.L.," with the
words “*correspondent for E. J. K. & Co.,”" was held to bin
signor, the additional words being regarded as mere des

/Vl rsonar,

Had MeKale added such words as the following,
grapher,” “clerk,” “amanuensis,” to his signature, could hi
liability be urged? What greater meaning does the word w
convey in the present instance? It is a mere deseriptio pe
and may be disregarded by the holder of the note, as it
equally be stricken out by him. The signature on the backs
notes is either a valid indorsement, or was placed there in
The error is due to the defendant, who could easily have pro
himself, and he should not be allowed to profit, at the exp
the plaintiff, from something which is due to his own fault, |
doctrine that he is estopped from denying liability by rea
his own carelessness should be applied: Ewart, “ Estoppel
103 et xeq.

After a careful consideration of this case, I am of o
that there is error in the judgment of the Superior Court disi g
the plaintifi’s action with costs, and that it should be re
the plea of the defendant dismissed, and the plaintiff’s
maintained for the full amount sued for, and that the defi
ghould be condemned to pay costs in both Courts.

Appeal allowed and action maint

PUKULSKI v. JARDINE.
PERRYMAN v. JARDINE.
Ontario Divisional Court, Bowd, ., Latehford, and Middletoy
April 2, 1912
. CORPORATIONS AND cOMPANTES (§ IV G 5137 ) —Lianiniry oF | §

FOR WAGES—BONA FIDE ATTEMPT T0 COLLECT FROM COMPA {
PITION PRECEDENT—2 Gro, V., o, 31, see, 96

In an action against the directors of a company for wa
section 94 of the Ontario Companies  A¢ Edw. VII, ¢! ]
now 2 Geo, V., ch. 31, see. 96), it must be shewn that there w
bon’s fide attempt to collect the amount of the judgment fron
pany, and that a bowi fide return has been made that there

in the shape of assets of the company to satisfy it, a me
colourable, or illusory return is not sufficient.

[Hfracombe R. Co Devon and Somerset R, Co, LR, 2 (.1
Moore v. Kirkland, 5 U.C.C.P. 2; Jenking v. Wileoek, |
b Brice v. Munro, 12 AR, 453, followed; Grills v. Farah )
, distinguished.]
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1. with this o Tou ‘Wacke—WkIT 0F EAreUTION- HEas Gerice—t Gio. V.
o, 31, sEc. 96,
s for hin to In an action against the divectors of & company for wiges, under
'k Ind. 207 tion 04 of the Ontario Companies Act, T Edw, VI eh. 84 (see
471: \n :
et, need not

ed, and we

. V. eh, 31, see. 940), owing by the company, it is sullicient
ution against the company under the judgment first ob
nst it, has been divected to the sheritf of the connty where

Grand Guli the venue is laid, or of the county where the head ofliee of the com

. Miss. 507 wmy is sitnated ) ) .
Niwon V. Brownlow, 1 H. & N, 405, and Brice v. Munro, 12 AR, 4533,
fowed. ]

h the wlded .

to bind the 3 ExretttoN (§1—2)—Two WRITS ~SHERIFF OF COUNTY WHERE [EAD

0 OFFICE AND WHERE OPERATIONS CARKIED ON—A OST OF LATTER,

re des Where, in an action against a mining company for wages, two

executions have heen issued, the one to the sherit of th minty where
ing, ‘steno- the head office of the company is situated, and the

of the county where the company carries on its
nild his latter execution will e disallowed in o subseq
vord witness the directors of the company for the wages, under seq
nlio e " irio Companies Aet, 7 Edw. VIL ch, 34 (se¢ now 2 Geo, V
06)

as it mig Marquis of Salishury v, Ray, 8 C.BN.S, 193, and I re Long, B p.
backs of tl Cuddeford, 20 Q.B.D. 316, referred to.)

\ere in error

+ 4, Evinexce (§ IV D—14094) —ACTION AGAINST DIRECTORS — ANNUAL STATE-
\wve protected MENT 10 GOVERN MENT—PROOF OF WHO ARE DIRFCTORS
1e expense of In an action vinst the directors of a company for wages, under

y fault, Tl cetion ™, of th % Aet, T Edw. VIL ch (00 now
| s 2 Geo, V. ch, 31, sec. 96), a certified copy of the last annual statement
Ry FEBNOI to the Government the affairs of the company, shewing that the
stoppel,” 1 lefendants were then directors, and the minute-hook of the company,
shewing that the directorate has not sinee been ehanged, is suflicient
roof that the defendants are directors of the company

Ontario Comps

n of opi
irt dismissing 5, CORPORATIONS AND coMPANIES ($ IV G 5—137) ALLOWANCE FOR TRAVEL

be revers LING EXPENSES OF SERVANT—WAGES—CLAIM AGAINST DIRECTORS
o R 2 Geo. V. cn, 31, sec, 96,
ntiff’s

he defendant igainst the directors of a company under s
panies Aet, 7 Edw. VIL ch, 34 (see now 2
part of the w for which the dir s are personally liable on

n maintaind e company’s defanlt, where the emy was entitled under his eon
t of employment to have his travelling expenses added 1o the fixed

An allowance for travelling expenses car

recovered in an a
04, of the Ontario Com
o, V. ch, 31, sec. 96), as a

sulary

6. CorrorATIONS AND coMPANIES  (§ VI D—338) —Wisvise.ve Acr-<Re-
TURN OF SHERIFF TO WRIT ISSUED BEFORE WINDING-UP ORDER—

RS 1006, on. 144, sec, 22
22 of the Winding-up Aect, RS, eh. 14, providing that “after
i e windingup order is made, no snit, action, or other pre 1 shall
TY OF DIRECToRd | d i  commenced against the company,” does not pre
COMPANY 0¥ vent a sherifl' from making a return of nulla bont to a writ of exeen

tion issued prior to the winding-up order,

idleton, JJ

'|'|_“.-l\: ey \reeaLs by the defendants and eross-appeals by the plain-
there T et 5 B Hiffs from judgments of DENTON, Jun, Co. C.J., in actions in the
Il‘h:-';..-mw i 8 County Court of the County of York.

a mere formsl I The aetions were brought against the defendants, as directors
LR 2 cp 1 [ of tl d-Gordon Mining Company Limited, to recover the

W awounts of unsatisfied judgments obtained by the plaintiffs
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against the company for wages, in enforcement of the
given by see. 94 of the Ontario Companies Aet, 1907 (7 1
VII. ch. 34).

The judgments appealed from were in favour of the
tiffs, except as to the costs of a second writ of execution,
were disallowed. The eross-appeals were from this disall

The appea

E. B. Ryckman, K.C., for the defendants argued t!
actions, being brought under the statute, must be cor
strietly within its limits, ¢ submitted that, as the eff
the order, under the Winding-up Aet, was to stay all proce
against the eompany, the plaintiffs must fail, the order Living

and cross-appeals were dismissed.

been made hefore the executions against the company we
turned. The return must speak from the date when it wa
and on the 20th Oetober, 1911, when the return was mad;
Pukulski writ, the goods were in the custody of tl
Churchill’s Law of Sheriffs, 2nd ed., p. 347. The r
nulla bona to the writ was improper, as there were goo
the return should have stated the eircumstances: W

Lainson (1837), 2 M. & W. 739: Warmoll v. Young (18
B. & C. 660; Grills v. Farah (1910), 21 O.L.R. 457. 1If

possible to make a return at all, it should have been a

one; but, after the winding-up order, the Sheriff was 1

position to take any step whatever, even to make a retur
would be “‘proceecing with a proceeding’ within the
of see. 22 of the Winding-up Aet, R.S.C. 1906, ch. 14
directors are still officers of the company, and as guaran
respect of wages are only liable after the company has f
pay. Nor has it heen proved that the defendants are d
T

and the minute-book produced is not evidence under ses
the Companies Act. In any ecase, that part of the claim

1is is not proved by the Government return ol December

for travelling expenses and board should be disallowed

J. . MacGregor, for the plaintiffs, argued th
kept under sec. 113 of the Companies Act were sufficier

facie evidence that the defendants were directors of t

pany, and the onus was on them to shew that they had
to be so. As to the return by the Sherifl, he referred to /

Vunro (1885), 12 A.R. 453, per Hagarty, C.J.0,, at p. 4 I
evidence shews that reasonable efforts were made by tl t
to find assets, and that his return was justified by

Grills v. Farah is a quite different ease from the preser

action was under different provisions from those here $
tion. The following cases were also referred to: G
Woodgale (1809), 11 East 297, cited in Avril v. Morda

3 L.JN.S. K.B. 148; Goubot v. De Crouy (1833), 1 . & M

The costs of both executions should have been all
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5 DLR.] PUKULSKI V. JARDINE,

Liyckman, in reply.

April 25. Boyp, C.:—The liability of the directors of a com-
pany fo pay one .\‘vur's wages of the labonrers and servants there-
of for services performed while they were directors, requires as a
preliminary requisite that an exceution against the company is to
be returned unsatisfied in whole or in part. This is the same
form of words which has frequently been the subjeet of judieial
exposition in various company Aects in respeet to ereditors and
shareholders, c.g., the Railway Aet, C.S.C. 1859, ch. 66, see. 80,

conelusion not now to be controverted is, that it is
to satisfy the statute if a bona fide attempt has been
made to eolleet the amount of the judgment from the company,

in the shape of assets of the company to satisfy it: Brice v
Munro, 12 AR at pp. 464 and 468,

It is also sufficient if the writ of execution be directed to the
Sheriff of the connty where the venue is laid, or the county
where the head office of the company is situated, and it he duly
returned by him that the company has not any goods or chattels
in his bailiwick: Niron v. Brownlow (1856), 1 H. & N. 405;
Jonking v. Wilcock (1862), 11 C.P. 505, The writ having been
issiedd to the Sherift, he is bound to return it, and it is not shewn
that the return in this case is untrue. On the contrary, it ap
pears that he has done all that the law requires.  As expressed
hy Willes, J.. in Ilfracombe R.W, Co. v. Devon and Somerset
RW. Co. (1866 ), L.R. 2 C.P. 15, it must be shewn that ‘‘reason-
able efforts have been made to discover property of the com-
pany whieh could be made available to satisfy the judgment,”
and this has heen affirmatively established. The proceedings

prior to the date when the winding-up of the company hegan

upon the exeeution were neither formal, illusory, nor fraudu-
lent, and were taken for the purposes of, if possible, obtaining
satisfaction of the judgment, and not merely 1o give colour to the
statutory action against the directors. The writ was returned
unsatisfied becanse no effects could be found available to the
plaintiffs under it. The tests suggested by Moore v. Kirkland
18561, 5 C.P. 452, and Jenkins v. Wilcock, already eited, have
been complied with, and in this essential point the case is very
different from Grills v. Farah, 21 O.L.R. 457, where a merely
formal return of nulla bona was directed and procured hy the
plaintiff himself.

The winding-up order effectually removes any possible
assets, whether goods or lands, from the operation of an exeen-
tion, hut it does not otherwise interfere with the right of
the plaintiffs to proceed against the directors for the recovery
of the claims which could not be levied out of any discoverable
goods or chattels up to the time of the return.
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The remedy of servants by way of preferential claims m

s (R84

the Winding-up Aet is limited to three months’ wag
1906, ch. 144, see. 70); but they are not obliged to look

wait for some possible relief to this extent under the Domi
statute: they may well resort to the more favonrable provis

of the Ontario enactment: Mackenzie v. Sligo and Shannon E
Co. (1854), 4 E. & B. 119, and Palmer v. Justice Assvra
Sociely (1856), 6 E. & B. 1015,

It is argued that the prohibitions of the Winding-up
forbid the acts of the Sheriff in making his return of what
had previously done, because of the winding-up order of
20th September, 1911—his return heing dated the 19th Octo
1911, The writ issued and was received by the Sheriff on
12th September; he could discover nothing to be seized
the 29th September; and this is the information which is «
municated by his return. That return is not a proceeding
against the insolvent company, within the meaning of the

Seetions 22 and 23 are to be read together to ascertain 1
true scope,  Section 22 enacts that, “after the windin
order is made, no suit, action or other proceeding shall b
ceeded with or commenced against the company, exeept
the leave of the Court and subject to such terms as the (
imposes.”” Section 23 is: ** Every attachment, sequestration

ainst the estate or effects o

v

tress or exeention put in foree
company after the making of the winding-up order sh
void."'

The former section is evidently to apply to proeced
prior to and with a view to some judgment, and does not 1
to ‘‘execntions,”” which are named in the next seetion: and
secetion relates to things to be enforeed against property
as “‘executions’ and the like, of a final, and **distress™ m
like, of a preliminary nature. It relates, however, to ti
against the property of the company

ing ““put in fore
Sheriff's ““return’’ of the execution is merely an intimatio
and that it is

it has not been and cannot be “*put in force,
has proved to he abortive. It is not within the mischief
avoided, and not within the language of the Act

Apart from these two main contentions, others were urged
before us which my brother Middleton has dealt with and
posed of, and T need not go over the same ground, as |
with his conclusions

The judgment is right and should be affirmed, with ¢

hoth enses

Mipreros, J.:—These aetions were brought by wo
against the defendants as directors of the Boyd-Gordm

ing Company Limited, under see. 94 of the Ontario Compinies

Aet.  This section is as follows: *“ The directors of the con
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s un shall be jointly and severally liable to the labourers, servants, ONT.

s (R84 and apprentices thereof for all debts not exeeeding one year's D. . \
sok £ oF wages due for services performed for the company while they 1012 5
Yomin are such dirvectors respeetively; but no direetor shall be liable

wovisions to an action therefor, unless the company has been sned therefor P K"_"’"“

won KW within one year after the debt beeame due, nor unless sueh  Japprse,

ST director is sued therefor within one year from the time when he Ssmhy

s8UTa) ) .. g p Middleton, J,
censed to be such direetor, nor hefore an exceution against the

gup A company has been returned unsatisfied in whole or in part; and

what the amount due on such execution shall he the amount recover-
o of the able with costs against the directors,””
October, Apart from some minor matters, the main contention of the
ff on the defendants is based upon the faet that, hefore the exeeutions
ed against the company were returned, a winding-up order under
i o the Dominion Aet had been pronounced. It is said that the
. effect of this order was to stay all proecedings against the com-
pany, and that, therefore, the returns to the exceutions made
after the winding-up are null and void,

The question so raised is of importance, as, if the defendants’
Il be pro argument is well founded, the effeet of the winding-up order
ept W is materially to diminish the right of wage-carners and the

he liahility of directors; beeanse, under the Ontario statute, the
tion, dis directors are liable to the extent of one year’s wages, while,
ets o under the Dominion Winding-up Aet, the wage-carner is en-
shall titled only to a preference for his unpaid wages not exceeding

the arrears which have acerued during the three months next

oeeed previous to the date of the winding-up order: R.S.C. 1906, ¢h,
not relat 144, see. 70.  The question is also of importance because, in

:and many eases, the entire assets of the company in liquidation are
iy, taken by debenture-holders: and, if the contention is well
' and the founded, the direetors, by reason of the winding-up order, may
these e altogether eseape this statutory liability.

ny wfore considering the validity of this argument and the

ation
Lt is
hief t

other questions raised, it is desirable to set ont the faets proved
at the trial, at length.

The Boyd-Gordon Mining Company has its head office at
Toronto. It condueted mining operations in the distriet of
Nipissing, On the 11th September, 1911, Pukulski recovered
indgment against the company for £157.06, wages carned during
the months of June, July, and August, 1911, and $22.04 taxed
costs, in addition to the costs of execution. Upon the same day
writs of exeeution against goods and lands were issued to the
Sheriff of Toronto, and on the following day these were placed
workine B8 in the hands of the Sheriff for excention. Contemporanconsly,

1 and

sdon Min- 8 an execution was issued directed to the Sheriff of Nipissing.
tompinies This was placed in the hands of that Sheriff on the 15th Sep-
B tember,

v ecompany
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On the 16th September, the company made an assign
for the benefit of its ereditors: and on the 29th September
order was made for the winding-up of the company under
Dominion Aect.

In order that the conditions precedent preseribed b
statute might be complied with, the plaintiffs’ solicitor requq
the Sheriff's to return these writs of exeention, and they
respectively returned unsatisfied. The endorsement upor
writ to the Sheriff of Toronto was: “Nulla bona. The m
of Fred., Mowat, Sheriff.””  The return upon the Nipissing
was: “*Returned unsatisfied. 11, Varin, Sheriff.””  Ther
this action was brought

The contention of the defendants is, that the returns
to the writs are void, beeause, by see. 22 of the Winding-uj

it is provided that » the winding-up order is mad
suit, action or other proceeding shall be proceeded with or
menced against the company, except with the leave of the (
and subject to such terms as the Court imposes;'’ and |
23 it is provided that “‘every attachment, sequestration
or execution put in foree against the estate or effeets of the
pany after the making of the winding-up order shall be v
The cases collected by Mr. Justice Riddell in Grills v. |
21 O.L.R. 457, are relied upon as shewing that it is open t
defendants to attack the return in a proceeding such as
That action, and the cases there ecited, were not proces
under the same provision of the Ontario Companies Act
were under the provision which enables a ereditor of the

pany to reach the unpaid eapital by proceeding against th
vidual shareholders—analogous to sci. fa. Before these pr
ings can be taken, it must be shewn that an execution ag
the company has been returned unsatisfied.  Moore v. Kir
5 U.C.C.P. 452, and Jenkins v, Wilcox, 11 U.C.C.P, 505
determine that what the statute requires is not a retun
formd, but a return after due diligence to realise the amow
of the effeets of the company. As it is put by Draper, (
the latter case: ‘It is not, to be sure, a mere illusory
procecding, to give colour to proceedings against a shareho
Brice v. Munro, 12 AR. 453, establishes that all t
required is, that the execution should be issued to the
of the county in which the head office of the company is

Upon the facts in this case, it is quite clear that the retur

to the execution was not a mere colourable and illusory r

and that the Sheriff had exercised due diligence to find assets
within his shrievalty. Upon the hearing it was not shewn that

there were any assets which could have been taken under
tion. At present it seems to me that the onus was up
defendants, but the plaintiffs have assumed that it was for
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wssignment to do more than put in the return; and, if they rightly assumed
tember an the onus, they have abundantly discharged it,

under the Then, does the Dominion Aet quoted prevent the making of

the return after the winding-up? 1 think clearly not. That e

ed by statute aims at the ratable distribution of the assets of the com- P""""'“‘""
v requested ny among its ereditors: and so the winding-up supersedes the  Japoiss
they utions and prevents the ereditor from further proseenting i
upon his execution against the assets of the company. The Sheriff PR e
‘he answer would then be justified in returning the exeeution unsatisfied.

issing He is not by the Ontario Aet required to make a return nulla

Ther bona: and T think it would be sufficient if he made a speeial

refturn, stating: ‘I return the writ unsatisfied, because 1 am

— unable to :lel\“ the assets of the company ‘\\Hhm my bailiwick in

BgD exeention, 'f-\ reason of Il‘w making f" an order under the

o Dominion Winding-up Aet for the \\nn!n.u»up of the company.”’

ith of ¢ This cannot lu‘-'lvunvlwlwi as a “‘proceeding with the writ against

P the Court the company, which is the thing |f|nl‘nh|‘lo>-‘l by the statute,

ind by The Ontario statute, which imposes this liability upon the diree-

il tors of the company, seeks to proteet them from vexatious pro-

¥ tho co ceedings while the company has assets to whieh the ereditor may

T resort. s soon as these assets are withdrawn from and ren

[ ) dered unavailable to the process of the wage-earner, and the

8 v. Faral Sherift certifies that there are no assets which he ean take, the

pen 1ot obstacle is removed and the wage-carner is free to enforce his

ieh as this A

"'“'"";“ JEB It is argued that the plaintiff has not proved that the defen-

e Act dants arve directors of the company. Ile has put in a certified

f the co copy of the last Government return, which shews that the de

st the i "‘ fendants were then directors: and he has produeed the minute

g propens book of the company from the custody of the liquidator, these

“"'_ ;,;‘; minutes shewing that the directorate has not sinee been changed,

: {":,'" This appears to be sufficient.

.r'::m’v- Two minor questions were argued before us. Tt was said

that an allowance for travelling expenses did not come within
the statute. We thought it did.

amount ov
er, (., 0

ory form Then the plaintiff complained that he had not been allowed
areholder the costs of the second writ of execution, and eross-appealed
all that 1 with reference to it. We think the Judge was right in disallow
the Sherif ing these. See Marquis of Salishury v. Ray (1860), 8 C.B. N.S
Cis 193 and In re Long, Ex p. Cuddcford (1888), 20 Q.B.D. 316
the return Both appeals should be dismissed. The defendants should

sory return, pa 1o costs, less $5 allowed in respeet of the cross-appeal
find ass
shewn that
nder cxoct ) 1
i§ upon the §

as for them Appeals dismissed

18

‘he facts in the Perryman case are substantially similar,
the same order will be made in it.

and

ATCHFORD, J.:+—1 agree, Latehford, J
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N.S. THE KING v. COMEAU.

8. C.

Ritehie, JJ Hay 10, 1912
1912

1. SEpverion (§ 117 )—=MEANING OF “CHARACTER™ A8 USED IN CrivI

May 10 Cone (1906) sec, 212,

The words “previously chaste character”™ as used in the Crin

Code (1906 see, 212, as to seduction under promise of marria

not necessarily imply that the female shall be “virgo intacta
I

2o EviEscr (8 NTEL—099) —~WHAT NEGATIVES CHARGE OF SEDUCTIO

A finding that a woman under the age of 21 years had sexual i

i the prisoner on a number of oceasions in the yea

ol
tion under promise of marriage based upon a similar act in t!
1911 alle

[R. v. R s b Can, Cr, Cas, 68, distinguished; R, v. [
8 Can. Cr, Cas, 184, at p. IST, approved

he being then over the age of 21 years, negatives a charge

d to have been induced by a promise of marriage

1. Skpucerion (8117 Usper ri
(1006) see. 212

MISE o) MARRIAGH CRIMINAL
The promise of marri referred to in section 212 of Cr
(1006) must be an absol
only to be performed in the event of pregnancy happening, or
be insuflicient to support a charge of seduction under pron
marriage

. Evioesce (§VIH-—670)—ADMISSION BY ACCUSED IN CRIMINAL
L ORROBORATION

An admission of the prisoner made on the witness stand and

written by him saving among other things “I can't

and making reference to procuring medicine for the

is corroborative of a charge of seduction under promise of mary

Statement Caer reserved for the consideration of the Suprem
in banco, sitting as a Court for Crown Cases Reserved
prisoner, Charles Comeau, was charged befor Wallaee, ¢
Court Judge, under seetion 212 of the Criminal Code, witl

ing unlawfully seduced and had illicit connection wit
B., a female of previously chaste character, under the

years, the prisoner being over the age of 21 years
time and was acquitted.  The case reserved was as follows

The prisoner was charged before me under sec. 212 of the (

he did unlawfully seduce and have illicit connection with one

female of previously chaste character, under the age of twi
Vear under promise of marriage, he then being over the
twenty-one years at the time of the seduction and promise. |

the prisoner At the request of the Crown | have I a

case upon the following two questions

1. The girl's evidence was, “He said that if anything came
would marry me Is such a conditional promise a )
marringe” within section 212 of the Code?

2. The girl admitted that she had had illicit intercourse
accused ten or twelve times in the summer of 1910, This int«
ceased when he left the district in the autumn of 1910, 1

mention of marriage occurred on his return to the district ir

e promise and not a conditional pr

Nova Seotia Supreme Court, Graham, EJ., Drysdale, Russell and

en
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1911, when, as the result of the conditional promise he then made, as
ot out in the first question herein reserved, the illicit interconrse
was resumed. During his absence she had lived a virtnons life, Was
she of “previously chaste character™ within the meaning of section
212 when the conditional promise was given in Mareh, 1011

At the request of counsel for the accused, 1 also reserve the follow-
ing point

The evidence given in corroboration of the girl’s testimony was as
follows

{a) The admission of the aceused when on the witness <tand. that
fter taking her to a theatre in Halifax, in the month of June, 1011
he had had sexual interconrse with her in his room in a hotel where
they hoth stayed one night

() A letter written by him in Fehruary, 1912, in which he says
imong other things, “T can’t marry vou now,” and makes some refer
ence to getting medicine for her

(e) In his own evidence he admits that he told her to go and see
the doctor and he would pay for it

Lo Was she, by the foregoing evidenee “corvoborated in some material
urticnlar by evidence implicating the aceused™ within the meaning
of section 1002 of the Code

I reserve for the consideration of the Supreme Court in banco, sit
ting as a Court for Crown Cases Reserved, the three foregoing ues
tions,
Seetion 212 of the Criminal Code of 1906 reads as follows

Everyone above the age of twenty-one vears is guilty of an indictahle
dlence and liable to two years' imprisonment, who under promise of

marriage seduces and has illicit connection with an unmarried femal

of previously chaste character and under 21 years of age

\pril 2, 1912, A, Cluny, K., for the Crown:— Hlieit ¢on
nection, with a promise that it anything eame of it, defendant
would marry is a sufficient promise under see. 212 of the Code,
to constitute a promise of marviage: The King v. Romans, 13
Can. Cr, Cas, 68; The King v. Lougheed, 8 Can, Cr. Cas. 184
Where a woman has had illicit connection a number of times
and then reforms she can become a woman of *“previously chaste

charaeter™ within the meaning of the Code, see. 212, The
King v. Lougheed, 8 Can. Cr. Cas, 184 (supra); The King v.
Romans, 13 Can, Cr. Cas. 68 (supra) ; Cye. 1332 and 1333

note 63) 2 People v, Clark, 33 Mich, 112; Tremeear’s Criminal
Code, 2nd ed., p. 140,

Covert, K.C., for the defendant, confra:—The Michigan
statute is different from ours and eases decided under that
tatute do not apply: People v. Millspaugh, 11 Mich, 278; The
King v. Lacelle, 10 Can, Cr, (Cas, 229, 221 ; People v, Duryea, 81
Hun. 390; People v, Van Alstyne, 144 N.Y.R. 361, 39 N.E.R
M3: People v. Nelson, 153 N.Y.R. 90. There must be corroh
oration not only as to the act but as to the promise of marriage
Crankshaw’s Crim. Code, 3rd ed., p. 186; A & E. Eneye. of

§
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Law 244: Armstrong v. People, 5 NY.R. 338: Kenyor
People, 84 Am. Dee, 180; Awndre v, State, 68 Am. Dee, 708
Cluny, K.C., replied

Dryspave, J It will be observed that the first me
of marriage, or of the conditional promise referred to in
“ease,”” ocenrred in Mareh, 1911, and that illicit interco

had taken place a number of times in 1910, This findir

fact, 1 think, disposes of the ease and justified acquittal «
charge under the section quoted.  When this promise or «

tional promise was made it was not possible to say that
was then of ““previously chaste character.” T agree witl
New York Court of Appeals in the case of Kenyor

People, 26 N.Y. 203, 207, 84 N, Dee, 180, where it is said

in a statute similar to this “*character’ as here used means

personal virtue, not reputation.” woman must be el
in faet, The finding s to the conduet of the parti

1910 to my mind makes it impossible to lay a charge under

section in 1911, There can only be one offence against
a statute, and bearing in ) ocenrred in 1910
not open to the pros tion to alleg hat in 1911 a gi
‘previously chaste character™ was sedueed

Holding this view it is not necessary to consider the
questi submitted and 1T would affirm the acquittal |

I it were necessary to deal with the conditional promise
herein by the learned County Conrt Judge I would
the promise of marriage referved to in the seetion must

absolute not a conditional promise of marriage only to h

formed in the event of pregnancy happening, It was sa

the Chiet Justice of the Court in The King v. Romans

13 Can. Cr. Cas. 68, decided otherwise, but having ex:
that case I may say I do not think so. The promise sued
in that ease was an absolute promise, and the remarks
learned C
facts then before him

f Justice must be read, I think, in the |

Granay, EJ The Judee of the County Court for
fax has tried without a jury the defendant for seduetion
promise of marriage and has acquitted the defendant. B
has stated a case for the Crown

The provision is this, see. 212 of the Criminal Code: ** ]

one above the age of 21 years is guilty of an indietable
who under the promise of marriage seduces m
illicit connection with any unmarried female of prev
chaste eharacter and under 21 years of age.”’
In see. 213, for seducing female employees the phr
“any woman or girl previously chaste and under the

21 years.”
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But T merely refer to it. I do not say now that there is any
distinetion.

I think that the appeal of the Crown should be dismissed
hecause 1 think that the prosecutrix was not as a faet a person
of previously chaste character, whatever standard is taken,
even the more lenient one of some of the States of the American
U'nion, as she appears to have had illicit intercourse with the
defendant on ten or twelve different oceasions during the sum-
mer of 1910, In the autumn he left the distriet and there was
no opportunity for illicit intercourse, but immediately when he
returned, in Mareh, 1911, the illicit interconrse, the subjeet of
this prosecution, took place.

The Crown has not made out a case of reform as is con
templated by certain of the Ameriean decisions and therefore
the appellation of chaste character was not applicable at that
time: People v. Squircs, 49 Mich. 487,

from holding when a
ease arises what Prendergast, J., in The King v. Lougheed, 8
Can. Crim. Cas. 184, at page 187, sugeested might be held,
iely, that a woman may have been guilty of an act of sexual

But T do not wish to eonclude myse

intereonrse and subsequently become of chaste character. and
he the subjeet of seduction. And he cays

But there mmst be at all events between the two act eduction

such conduet and behavionr as to imply reform and self-rehahilitation
n chastity,

By a person of chaste character if parliament had meant in
case of a girl virgo intacta, it was easy to have said so

In & recent New York ease, Peaple v, Nelson, 153 N.Y. 90, 94,

najority says:

We think, however, that » woman can Iy need hut one
from a previous judgment of that State, Cook v, 7i
& C. 404, in which this is said: “The re

is held, relates not to the reputation of the pr

jer actual condition and requires absolute personal chnsti
It is therefore, impossible that the offence be twice committed ngainst
the same female. 1f she has once consented to and willingly nermitted

exual intercourse with
)

self she no longer possesses that chaste

racter required by the tatute as an essential ingredient of the

fence,

Now

, althongh this passage is quoted it was not necessary
n the case of People v, Nelson, 153 NJY. 90, to put sueh an ex
treme view, If it is intended to repeat that view it has to he
qualified in the decision itself, nnmely, that the fiest act of sexual
mtercourse, in order to work
tion of the statute, must he *

disqualifie

ation, from the protee
voluntary ' on her part, “*and after
able to understand its nature and comprehend its enorm
People v, Nelson, 153 N.Y. 90 at p. 95.

N.S.
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N.S. These qualifications require such a case to he submitt
the jury to say whether the female was of chaste character

SO
| intactness w

1912 not, It is not therefore an absolute phys
— is required to constitute “‘chaste character.”  And if that
Tue ,I"\“ to he submitted to the jury why not the case of a woman
has yielded onee hefore but has at the time of the sedueti

Comeat
gy chaste charaeter
The Legislature is speaking of character, something
may he amended, not a material substance like glass. This
vision covers the case of a widow being sedueed. 1t would
be considered very extraordinary to speak of a widow as

ing been seduced twice, Of course it would go to eredit
The moment the notion that the provision is in the cas
a girl only for the protection of virgo intacta is departed £

as I think the New York ease admits that it must be depm

from, and that character may be amended, 1 see no reason
holding that a previous aet of illicit intercourse should
qualify a girl from the protection of the provision

I think the New York Court of Appeal did not intend

overrule one of the previous decisions of that state. It q
one with approval, namely, Carpenter v. The People, 8 Bar
N.Y.) 603

In that case, Welles, J., delivering the judgment o
Court, dealing with the expression ** previous chaste char
.\,l'\\ ut ]y LN

The word “previous” in this connection must be underst

mean immediately previous, or to refer to a per terminat
mediately previous to the commencement of the g
defendant If the female has previously fallen from

ubsequently reformed and become ehaste there is no doubt

lared in the statute

may be the subject of the offence

The State v, Carron, 18 lowa 3

ST Am. Dee. 401

note is
Unmarried female may reform and gain character for

meaning of a provision making the seduction of n

within th
of “previously chaste character” a crime, where she has b

chaste by sexual intercourse. Question of previously chaste

yrosecutrix is one of fact for jury in a eriminal pr
I A I

seduction
The Court says at p. 375

It is laid down by Mr. Bishop in his most excellent comme

2 1109, that the meaning of the

on Criminal Law, vol. 2
“previously chaste character” is that she shall possess actual ps
wl reputation.  But though

virtue in distinetion from a

is reformed

fallen, yet at the time of the seduction, she Y

within the statute,

|
Ul
|
d
a
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In The People v. Mills, 94 Mich, 630, where the expression
s ““theretofore chaste™ it is said in the judgment at p. 40:

Under the statutes of many of the States, previons chaste char

ter in the person all

to have been seduced nec

ary and

acter under sueh statutes has been ¢

A fined to be not external
reputation for chastity but actual personal possession of chastity;
vet it has been held that one who falls from virtue but afterwards
reforms is chaste within the meaning of such a statutory provision:
Wharton, Crim, Law, 1757: Bishop, Stat, Crimes, sec. 649 Com. v
MeClosky, 2 Penna. Law, J,, 331; Wilson v, State, 73 Ala, 527; Bens
tine v. State, 70 Tenn, 1695 State v, Tinomens, 4 Minn, 325: State v
Brinkhaus, 34 111, 285; Ntate v, Carvon, 18 lowa
53 lowa {0

i State v, Dunn,

Then reference is made to Carpenter v. The People, 8 Bar-
bour (N.Y.) 603, and part of the passage already quoted is
given, Then a passage from State v, Dunn, 53 Towa 526, where
clght years before a girl had fallen at 14 years of age, is
quoted as follows:

If as a child she was indiscreet, immodest or impure she may have
reformed and become a woman of chaste character. A woman who is
unchaste may reform and gain a character for chastity within the
meaning of the statute defining the erime of seduction,
The Court procecds:
In Wilson v, State, 73 Ala. 527, it

is said that it not intended

that the woman who may have at some time fallen cannot e the

subject of seduction,  That may be true and there may be reformation

at the time she yvields “she may have the virtue of chastity

high de

gree of the woman who has not straved bhuat vet

the meaning of the statute entitling her to its protection.”

The Court in the Michigan case said, p. 639 (People v
Wills, 94 Mieh. 630)

Clearly the statute under which the charge

e

s made does not ex

from its protection a female who may have erred but who has
formed

ul for many years has led a virtuous life, nor ean it Ix

nded that it includes virgins only within its terms.

I think that in view of these authorities of the country from
which this statutory provision was taken we onght not unneces-
savily to come to any decision which wounld preclude us from
considering them when a ease comes before us of the kind
dealt with in them,

I also wish to add that | express no opinion as to whether
a conditional promise such as was made in this case comes
within the provision of the case I have quoted

The passage in Wharton, sec, 1

. is as follows:

But if since the prior acts of unchastity she has reformed, she re
guins the protection of the statute. For it would be inhuman and
perilous to assume that women once fallen but reformed

are to be
afterwards exposed without redress to a seducer's art

The policy
the Jaw in such cases is to reclaim and guard,

N.S
S.C.
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Russenn, J.:—I agree entirely with my brother Graha

Rircnig, J.:—As to the first question reserved, I eannot
tinguish The King v. Romans, Can, Cr. Cas. 6%, fron
present case. It is an authority binding upon me, and fo
reason only I answer the first question in the affirmative

The second question reserved I answer in the negative
is, I think, very obvious that a woman who had sexual
course with a man ten or twelve times in the summer
autumn of 1910, which intercourse only ceased when he
away, cannot be said to be of *‘previously chaste charac
when she again had sexual intercourse with him in March

I do not, however, think that a girl must necessarily
virgin to be entitled to the protection of the statute.

What the statute is dealing with is character: othern
young girl who goes wrong, quickly repents and is abs
virtuous for the next t

enty years, has no ‘‘previously

character,”” and she never can acquire such character
not think the words of the statute properly bear this cons
tion, and it is not in my opinion the ordinary meaning
words

As to the remaining point reserved, I am of opin
there was ample evidence in corroboration

Acquitta

THE KING v. JAMES SIDNEY.

Saskat Suy Court, Wetmore, Cd.. Newlands, J
1 1. July 15, 1912
1. Husuaxn axop wire (§1 A 210 CRIMINAL LIABILITY OF H
ILURE TO PROVI NECESSARIES” FOR WIFE A
Es TIALS OF OFFENCE—UAN, Un, O 1906, sk
It mu w estal ed, in order v hushay
242 o Criminal ( . for necessari
wife or elildren, whereby their that the ar
things which, without lawful exeus » furnish
sarie ) e n
the dea followed ] 1
lo 1
» p le them
[The King v. Wilkes, 11 Can, Cr. Cas, 226, and The King v
17 Can. Cr, Cas. 474, referred to.]
2, DEFINITIONS (§ 1==11) —MEANING OF “NECESSARIES” AS USKD
Cr. Cope 1906, see, 242
“Necessaries” for failing to provi which for his wife or
a husband is liable under sec, 2 f the Criminal Code

things as are essential to preserve life, since sueh word is no
its ordinary logal sense, and what will constitute necessaries
determined in view of the circumstances of each particular

[R. v. Brooks, 5 Can, Cr, Cas,

, approved.]
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HussAND AND WIFE (§ 1A 2—10)—Liasiniry oF nussaso—WIFE voL
UNTARILY LEAVING HOME—INSUFFICIENT CLOTHING—DEATH FROM
FREEZING—CAN, Cr, Cope 1906, ske, 242,

d's failure to follow his wife and bring her back to his
h she left in anger, on a bitterly cold night, and, being
1, was frozen to death, does not render him eriminally liable
mder sec, 242 of the Crim. Code, for failure to furnish her with “neces
aries,” where he provided a home aceording to his station in life and
<upplied his wife, who was in possession of all her faculties, wi
plenty of warm clothing, and, when she left his home, he had

to believe that she had gone to a neighbour's but instead she got
lost on the way,

house, wh
thinly el

[xpaxts (§1B—8) —CRIMINAL LIABILITY OF PARENT FOR FAILURE T0
PROVIDE NECESSARIES FOR CHILDREN—CAN. Cr, Cope 1906, spe, 242
A father is not eriminally liable under sec. 242 of the Crim,
for failing to provide necessaries for a child ten years of age, who v
taken by its mother, in anger, from the father’s house on a bitterly
old night, and who was, with its mother, frozen to death, where the
father, who had provided a home aceording to his station in life, )
reason to believe that the mother and child had gone to a neighbou
but, instead, they were lost on the way, since the father did not have
renson to anticipate that the mother would expose the child to such
langer.
[Rew v. Wilkes, 12 O.L.R. 264, 11 Can, Cr. Cas, 23
ferred to.)

-

2t

. specially re

CrowN case reserved on the convietion of defendant for
criminal negleet of his wife and child, whereby their death
resulted.

I'. E. MacKenzie, for Crown,

1. D. Brown, for accused,

[he judgment of the Court was delivered by

Lasont, J.:~The aceused was eharged before my brother
Brown, sitting with a jury at Saskatoon, on the following
connts;

1) For that he the said James Sidney on or about the ninth day
fannary, in the year of our Lord one thousand nine hundred and

elve; near Biggar within the said judicial distriet of Saskatoon,
g then and there as parent unde

ries for Samuel

v legal duty to provide neces

dney, a child under the age of sixteen years, did
iwiully omit without lawful excuse to do so while such child
nained a member of his household and the death of such child was
cansed by such omissidn contrary to section numbered 242 of the
iminal Code,

2) For that he the said James Sidney on or about the day and
car the place aforesaid being then and there under legal duty to
the necessaries for Florence Sidney,

wife, did omit without
excnse o to do and the death of his said wife wi

eaused hy

2 of

such omission contrary to sub-section two of section numbered &
the Criminal Code.

For that he the said James Sidney on or about the day and
+ place aforesaid did unlawfully, by omitting to provide
pecessaries for the said Samuel Sidney and Florence Sidney, an act
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which it was then and there his duty to do, canse grievous
narm to the smid Samuel Sidney and Florence Sidney cont

tion numbered 284 of the Criminal Code

On this charge he was found guilty by the jury At

verdiet was given, the learned trial Ju on applicat
counsel for the accused, reserved for the consideration
Court en bane the following question: “*Is there any ey
on which the jury could conviet?”’

The evidence shews that on January 9th, 1912, FI
Sidney, wife of the aceused, and Samuel Sidney, his ten
old son, left the acensed’s home under the eireumstances r
below, and were frozen to death on the praivie. The
saries’” which counsel for the Crown elaims the aceused
fully omitted to provide arve that he, knowing of their dep
from his house at a time when the temperature was t

seven e s below zero, did not follow them and see tl

did npot suffer death or grievous bodily harm from ex)
’l.hl‘ [ 4}

follows

cumstances under which they left the house

The accused was working a farm near Biggar for
named Hart, On the farm was a small house, or shack, it
resided the accused, his wife, and seven ehildren, of wh
eldest, Rose Sidney, was fitteen years old. At the tin
tion, and for two weeks prior thereto, there was also liviy
them one George Stoek, a brother of the aceused’s wif
house was small, and consisted of but two rooms, the
and one other room in which the aceused and family slept
ing to the limited accommodation in the house, Mrs. Sid
not relish having her brother residing with her, alth
said nothing to her brother about it. At that time sh
a pregnant condition, and at sueh times was given to fits
temper and erankiness and was diffieult to get along

January 9th the aceused and George Stock went to Big

some \II|']V[I~'\ for the house. 'Hll'.\ returned home about
the afternoon. The day was execedingly eold, the temp
being 37 degrees helow zero,  On arriving home, cold and
they went into the house to get warm. The accused sa
wife, ““What have you got hot for us?’’ She said,
‘us’?' The aceused replied, ** George and 1.7 She sai
only you I have to think about, not George.”  Stock 1t
out to the sleigh and earried in his trunk, which
brought with them from town. On secing the trunk Mrs

said there was not room enough in the house for her
the trunk, and if it was going to be in, she was going
the night. She then opened the door and went outs
moment. Coming in, she said to her son Samuel, o
years old, **Come on, sonny, get on your things and

R
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out for the night.””  She then put on her jacket, cap and mitts,
and ber shawl.  She had nothing on her feet but house slippers
and stockings, and was otherwise thinly elad. The boy put on
bis ontside wraps and was warmly elad,  As she was going out
she made a remark in the hearing of her brother and her
ter Rose, to the effeet that her hashand would carry their
corpses in. - This, however, the aceused did not hear. A fow
minntes after they went out George Stock got up, si

ving he
would not like to see them frozen to death, and asked the acceused
it he would go after them. The accused said no, they would he
back in a minute or two. Stock, however, went ont, and came
haek saying he could hear them talking by the pigstye. The
nsed said if they were going that way they were going to
Letebre's.  Lefebre was a neighbour living one and a halt miles
to the south,  Supposing they had gone to Lefebre's, nothing
was done to ascertain where they were that night or the next
dav. The reason for this, the acensed stated, was that he had
Jearned from experience that when his wife heeame cranky the
est thing to do was to leave her alone, as it only aggravated
her the more to follow her and seek to persuade her to return,
On Jannary 11th, Stock started over to Lefehre’s to see if they
vere there, and he found their bodies frozen stiff on the prairvie
From the tracks they made in the snow it was evident they had
started for Lefebre’s and had got within 200 yards of the
house when they took the wrong side of a bluff and eonld not
find the honse; they then took the trail back the way they had
come, and had covered the greater portion of the road back
ben they evidently lost the trail and turned into the bluff
where they were found. The evidenee also shewed that on a
former oceasion Mrs. Siduey had threatened to take poison and
aceused had to take it away from her, and abont two weeks
before January 9th, she had thrown herself in the snow and
had to e earried in by the aceused.  According to his station
i lite, the aceused provided well for his wife and family. Al
ongh his wife went out thinly elad, and with only house slip-
pers on her feet, she had in the house three pairs of felt shoes,
an abundanee of warm, heavy underwear, a fur coat, and other
clothing suitable for that climate. The family were well fed
s and housed, and there was no lack of what are ordinarily termed
Cthe necessaries of life.  Under these eirenmstances, can it he
Ssuld that the aceused did unlawfully omit to provide either his
{“:“ or ehild with ““necessaries’ within the meaning of section
2242 of the Code, under which counts (1) and (2) of the charge
gare Liid. That section is as follows:

Every one who as parent, gnardian or head of a family is under
duty to provide necessaries for any child under the age of
en years is eriminally responsible for omitting, without lawful
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excuse, to do so while such child remains a member of his
household, whether such child is helpless or not, if the deat!

child is caunsed, or if his life is endangered, or his health is or

to be permanently injured, by such omission,

(2) Every one who is under a legal duty to provide necessa
his wife, is eriminally responsible for omitting, without lawfu
<o to do, if the death of his wife is caused, or if her life is en
or her health is or is likely to be permanently injured

omission,

In order to justify a convietion under this section
he established (1) that the articles or things which the a
omitted to provide for his wife or child eame within th
“necessaries’’ as used in the section; (2) that the
omitted to provide them without lawful exeuse; and
the death of his wife and child were due to his failure t
such provision: The King v. Wilkes, 11 Can Cr. Cas. 22
King v. Yuman, 17 Can, Cr. Cas. 474

As I have already said, the duty which the aceused is
with having neglected to perform is that he did not g
his wife and son when he saw them go into the eold an
them back to the house before they died from exposure
this come within the term ‘‘necessaries’ which under
242 it is his duty to provide? *‘Necessaries'' have heer
inelude food, elothing, shelter and medical attendan
King v. Lewis, T Can. Cr. Cas. 261; The King v. Wolfe,
Cr. Cas. 246, and in my opinion this list is not to b
exhaustive. In The King v. Brooks, 5 Can. Cr. Cas,

saries’” were held to mean such necessavies as tend **t

life'” and not necessaries in the ordinary legal sense

What is to be considered as necessaries must be det
by the cirecumstances of each particular ease. I ean rea
ceive that if a father knew or should have known that
of tender years was out on the prairie in danger of hen
to death, and he had the ability to suceour it and omitt
out lawful excuse so to do, he might properly be conviet
this section. To send aid to him under those cirel
might be just as necessary and just as much a par
duty as to send for medieal assistance in case of sick
under the cireumstances of the present case can it he
the accused, at any time before the death of his wif
knew or ought to have known that the assistance he

with not rendering was necessary ! There is no evids
which, in my opinion, such a conclusion could properly

So far as the count charging him with failure to proy

saries for his wife is concerned, no reasonable argumen o

to me, can bhe advaneed to support the contention of prs
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cution. In Reg. v. Smith, 10 Cox 82, at p. 94, Erle, C.J., stated
the law as follows:

Ihe law is undisputed that if a person, having the care and custody
mother who is helpless, negleets to supply him with the necessaries
i life

and therehy causes or aceelerates his death, it is a eriminal
flence; ot the law is also clear that if a person having the exercise
i free will chooses to stay in a serviee where bad food and lodging
re provided and death is thereby caused, the master is not eriminally
able,

The converse of this seems equally true, that where a woman
having the exercise of free will chooses to leave the shelter pro-
vided for her by her hushand and to go out into the cold and is
frozen to death, the husband is not criminally liable,

Ieve the aceused had provided sufficient shelter for his
family, and there is no evidence from which it could be found
that the woman was not in possession of her faculties and cap-
able of exercising her free will,  Ier death, therefore, must be
attributed to her own act in leaving the house rather than to
the failure of the acceused to provide her with necessary shelter

Now, as to the son. The duty of the accused to his ten
vear old son is more far-reaching than to his wife, The boy
had not reached the years of diserction, and eould not be said to
have the exercise of his free will,  The accused, therefore, could
not expeet from the boy that sound diseretion and eommon sense
he bad a right to look for in the mother; and if the boy had, to
the knowledge of his father, gone out alone at dusk to go a
mile and a half to the neighbour’s on such a night as January
Oth, and the accused allowed him to do it, and as a result the
boy was frozen to death, I would not be prepared, at least with-
out further eonsideration, to say that the jury were wrong in
finding him guilty, for in that ease he would know, or he onght
to know, that by going out on such a night the child would
probably become lost and freeze to death. But where the child
does not go out alone, but goes under the guidance of its mother,
different considerations apply. In Regina v. Bubb; Regina v.
Hook, 4 Cox 455, it was laid down that where a father provided
sufficient food for nis child, which was three years old, but the
person in immediate charge of the child wilfully withheld the
food from it, and as a result the child died, the father could not
be convieted of manslaughter unless it was proved that he
knew that the food was withheld, and knowing it, did not
mterfere, This prineiple, it seems to me, is applicable to
all necessaries referred to in section 242, Therefore, to
Justify the convietion of the accused for failure to provide
necessaries for his boy, it must appear that at some time
before the boy's death he knew or ought to have known
that the assistance he is charged with neglecting to pro-
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SASK. vide was necessary in order to prevent the boy’s life hei
] ¢ dangered or his health permanently injured.  He knew t
1912 had left the shelter of the house, but he did not know

was in any danger. When he was informed that the bo

Pue KNG phig mother had gone by the pig-stye, he assumed they wer
y .

JAMES to Lefebre’s,  That he was justified in his assnmption is

SIpNEy by the faet that they did go to Lefebre’s, but by an unfo

mistake they took the wrong side of a bluff and failed

Lamont, 1.
the house. Iad they obtained the shelter they expects
which the aceused believed they would get at Lefebre’s, no
ity could have attached to the aceused: Rer v. Wilkes, 11
Cr. Cas 12 O.L.R. 264.
There is no evidence to shew that the acceused s
have anticipated that his wife, who had been at L
many times, would get lost on the way, or that she would
erately expose the child to danger: and in the absence o
thing which did lead or should have led him to the con \
that the child was in danger he could have no knowledg {
the assistance which, it is e¢laimed, he should have render
necessary to the safety of the ehild. It therefore, conuld n |
within the meaning of the term ‘‘necessaries’ in sec, 24
cause those “‘necessaries’” are such things as an ordina
reasonable man would know were necessary to be suppl
The question submitted by my brother Brown should 0
fore, be answered in the negative
Wetmore, C.J WETMORE, ('] I agree with the conclusion reache 5
brother Lamont. 1 may say it is possible that the accus
in respect to the hoy Samuel, have been guilty of mansla .
by reason of culpable negligence in the same way that a ,‘

has been held liable for manslaughter for exposing a
tender age and helpless where it is liable to be killed

killed. That was by reason of a common law omission, |
I am of opinion that under the circumstances of
the accused was not guilty of the erime charged by r

omission to supply necessaries |

Conviction qua . I'}
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CORINTHE et al. v. SEMINARY OF ST. SULPICE of Montreal.

cial Committee of the Privy Council, Viscount Haldane, L., Lordi
Waenaghten, Lovd Atkinson, Lord Shaw, and Sir Chailes Fit:patrick,
July 19, 1912,

vDIANS (§11