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PREFACE.

I present this book to the Profession, knowing that it is
deficient in some points, and imperfect in others, but hoping
that it may be foun¢ <ufficiently useful to permit of its defi-
ciencies and imperfections being passed unheeded, or at most
with but light eriticism. I trust that it may be made availa-
ble particularly as a book of reference on circuit and in bane,
and for that purpose I have introduced most of the Provineial
Statutes, which relate to such subjects as are of the most
frequent recurrence at the Assizes and in Term, and I would
have made it more comprehensive on such points, and have
presented to the Profession several other Acts, in a more con-
venient form than they are to be found in the Statute Book,
such as the Acts relatin/g to Juries, &c., had not the introduc-
ion of several bills into the Provincial Parliament on those
subjects during the present session, given me reason to believe,
g that a total change would be made in the existing systems, as
¢ soon as, or even sooner than this book could pass through
the press. Ihave collected many authorities on points that
have been determined in England under the New Rules, and I -
have given notes of the various English decisions, in cases
that have arisen on the several Imperial Statutes, which have
been subsequently adopted by the Provincial Legislature, and
placed on our Statute Book, and have endeavoured to point
out any additions to, or alterations in them, that have been
made to adapt them to the circumstances, or existing laws of
this section of the province. All the statutes relating to the
¢« Practice of the Court of Queen’s Bench,” will be found col-
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lected under that head, with notes of the cases that have been
decided under their several clauses, in the Court of Queen’s
Bench in Upper Canada; and under the head of “ Criminal
Law” will be found all the Criminal Statutes passed in the
province, and in force in Upper Canada, including the late
Imperial Act, for carrying into effect the treaty with the
United States, for the apprehension of fugitive offenders.— -
Near the end of the book, I ’have introduced a few Praqtiea}
Points, relating to affidavits, irregularities, &c., which, being
of almost daily occurreixce, may be found useful for reference,
as the principal authorities on those subjects will there be
- found collected together. My principal object has been to
benefit the country practitioners, as I am aware that they
have not the same oppomuiities of obtaining access to the
latest authorities, that are open to their brethren in towe, and.
if this book will afford them any information, or enable them
to avoid any difficulty, I shall feel that my time and labour
have not been thrown away, and I can only regret that the
many other occupations, in which I have been engaged, du-
ring the period that I have been preparing these notes, has
prevented their being so entirely useful as I could have
desired. ‘

J. HILLYARD CAMERON.

Lot Street,
December 4th, 1843,
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AFFIDAVIT.

* 1. It is ordered, that the Deputy Clerk of the Crown,
in outer districts, do not take any affidavits in any cause
~ after final judgment, except atfidavits for Ca. Sa’s; nor

in any matter in which the~: is no cause pending.—
E.T. 9 Geo. IV. ‘ :

2. It is ordered, that every affidavit shall contain the
christian name, or chistian names, and surname, of the
defendant, written at length, with his place of abode and
addztzon—T T.3 & 4 W. IV.

3. It is ordered, that the rule of this court of Tnmty
Term 3 & 4 W. IV. which requires that every affidavit
shall contain the christian name or names and surname
of the defendant, written at length, with his place of
abode and addition, be rescinded, so far as respects the
place of abode and addition of the defendant.—E. T.
4 Will. IV.

AGENCY.

1. When the attorney, in any cause depending in this
court, resides without the district where the action is
brought, all notices and demands, and other papers or
pleadings to be served on such attorney, shall be deemed
regular by being put up in the Crown office in the dis-
trict wherein such action is brought, unless such attorney
have a known agent in the same district ; in which case
service on the agent shall be required —M.T.4 Geo.IV.

2. Every attorney not resident in the Home district
shall enter in alphabetlcal order, in a book to be kept

B
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for that purpose by the Clerk of the Crown, his name and
place of abode, and also in an opposite column the name
of some practising attorney in the City of Toronto, as
his agent, who may be served with notices, summonses,
and all other papers (not required to be personal); and
if any attorney shall neglect so to enter his name, with
“that of his agent as before mentioned, fixing up the no-
tice, summons, or other paper, in the Crown office, shall
be deemed good service.—M. T. 4 Geo. IV.

ALIEN.

As soon as may be after filing any inquisition taken
under authority of the statute passed in the 54th year
of Geo. IIIL., the Clerk of the Crown shall cause an ex-
tract therefrom, containing  the name of the person found:
to be an alien, and describing the land found to have
been in his possessmn, or to which he had a title, subject
to forfeiture, in order that any person. having claim may
traverse the said inquisition; and he shall expose such.
extract in his office from the date thereof to the end of
the year from the date of the 1nqms1t10n —M.T. 4
Geo. IV.

ARREST.

1. Where the defendant is described in the process or
affidavit to hold to bail by initials, or by a wrong name,
or without a christian name, the defendant shall not be
discharged out of custody, or the bail bond be delivered
up to be cancelled on motion for that purpose, if it shall
appear to the court that due diligence have been used
to obtain knowledge of the proper name.~T. T. 8 & 4

2. (a) It is ordered, that upon every. bailable writ and.
warrant, and upon,the copy of any process served for the

(a) A bailable writ issued by an attorney in person, must be:
indorsed with a notice of the claim for debt and costs.— Wash-
burn one, &c. v. Walsh—M. T. 6 Will. IV.

The amount claimed for debt and costs must be indorsed
on the bailiff’s warrant, as well as on the wnt.-—SteeZe v
Lameuz~E.T. 6 Will. IV.
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payment of any debt, the amount of the debt shall be
stated, and the amount of what ‘the -plaintiff’s attorney
claims ‘for the :costs .of such writ .or ‘process, arrest, or
copy" -and service, exclusive of mileage and attendance to
receive .debt and costs; .and that upon payment.thereof
within four days to the -plaintifi’s attorney, or ‘to the
plaintiff when the writ shall have been sued out by the
plaintiff in person, further proceedings will be stayed.
But the defendant shall be at liberty, notwithstanding
such payment, to:have the costs taxed; and if more than
one sixth shall :be disallowed, the plaintiff’s attorney shall
pay -the -costs of taxation. The indorsement shall be
written .or sprinted in the following form :

“The plaintiff claims for debt and for
costs, exclusive of mileage ; and if the amount thereof,
with the.charge for mileage, be paid to the plaintiff’s
attorney (or to the plaintiff if he sues in person) within
four days from the service hereof, further proceedings
will be stayed.” T.T. 3 & 4 WilL IV.

ASSIZES.

i. In future no cause shall be tried at the assizes for
any district, unless the record at nisi prius is delivered
on the -commission day, or first day of the court, to the
Marshal, ‘who is authorised to receive for-the entering or
withdrawing of the same, two shillings and- sm pence.—
H.T. 7 Geo. IV.

2. Tt is ordered, that ithe causes at nisi prius shall be
hereafter called and tried in the order in which they
stand 'in the docket, and according to the practice in
England.—M. T 3 Vic. ‘

AWARD.

It is ordered, that in future where a rule to shew cause.
is obtained in this court to set aside an award, the several
objections :thereto, intended to be insisted upon at the
time :of ‘making -such rule absolute, shall be stated in the
rule to shew cause.~—E. T. 6 :Geo. IV.
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BAIL.

It is ordered in future, that when bail which has beer
put in in the country is to be justified in court, the bail-
piece, with the affidavit of the due taking thereof, and
the affidavit of justification, shall be taken from the
Deputy Clerk of the Crown of the district in which they
have been filed, and shall be produced in court upon the
motion for allowance, and afterwards filed in the office of
the Clerk of the Crown and Pleas in Toronto: and that
the Deputy Clerk of the Crown shall, on notice given to
him for that purpose, on bebalf of the party moving for
allowance, transmit the same to the principal officer, in
order that this rule may be complied with.—T.T. 3 & 4
Will. IV.

COMPUTA.TION

It is ordered, that in future rules nisi for referrmg to
the master, to compute principal and interest and to pay
_ the costs after judgment by default in actions upon pro-
missory notes, or in other actions in which a reference
may be made to the master for the same purposes, may,
if the plaintiff shall desire it, be made returnable at the
expiration of such number of days after the day of service
as shall be expressed in such rule; and that the practice
be the same in this respect upon judges’ summonses for
the same purpose. And it is further ordered, that upon
the rule being made absolute, or upon the granting of a
Jjudge’s order in any such case, the plaintiff may proceed
to tax his costs and enter up his judgment without ser-
vice of such rule or order, or of any notice ; and that the
rule nisi, or judge's summons, shall be so drawn as.to
apprize the defendant that judgment will be entered
without further notice, unless cause be shewn to the
contrary.—T.T. 5§ Will. IV,

CORPORATION.

It is ordered by the court, that the process for com-
pelling the appearance of a corporation aggregate in this
court, shall be by a writ of summons in the following form:
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s By the Grace of God, &ec.

“To the Sheriff- of greeting :

“We command you that you summon the [insert the
proper mame of ‘the corporation] to .appear before us in
our .court of our ‘bench at Toronte,.on the day .of
——— to answer the.complaint of A. B. in a plea of :[as
the case may be] and have then there this writ.

“Witness the Honourable [Chief Justice or ‘Senior
Puisne Judge of the Court of King's Bench, as the.case
may be] this day of in the year of our
reign.”

Which writ shall be served agreea.bly to the law.and
practice in England in respect to -corporations aggre-
gate; and that if within eight days after the return of
such process, the corporation having been duly served
therewith, shall not have appeared, then it shall be com-
petent to the plaintiff-to iobtain the process of distringas,
and to proceed thereon according to the law and practice
in England —T.T. 2 :Geo. IV. ‘

COGNOVIT.

It is ordered, that the seventh rule of this court, made ‘
in M. T. 4 Geo. IV., be rescinded, and that in future no
judgment be entered on any warrant .of attorney to con-
fess judgment,.or upon any cognovit actionem, that shall -
not ‘have ‘been obtained through :the intervention of some
practising attorney .of this .court, whese .name .shall :be
endorsed -on ‘the warrant or .cognovit, and unless ‘the
affidavit .of .execution :shall state :the same to:have been
obtained through the intervention of some practising at-
torney, whose name is thereon endorsed.—E. T. 9. Geo.IV.

©ROWN 'OFFICE.

It 18 ordered, that from and after the end.of this term,
the hours to be :cbserved in .the Crown office, during
term, shall be from eight in-the morningto eleven,from
twelve to three,;and from six .in the reirening to eight;
and that the -office hours in vacation remain as-heretofore,
from .nine .A.M. to three.o'clock . u.s--T T. 4 Geo. IV.

B 2
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CLERKS OF ASSIZE.

Tt is ordered by the court, that the 18th rule of this
court be rescinded, and that henceforth the Clerks of
Assize shall attend in court during the first four days of
term immediately foilowing the assizes in each district,
with all indictments, records, and proceedings from their
respective circuits, together with the various exhibits
filed in each cause and not returned to the parties by
order of a judge; and that they shall, immediately after
the rising of the court, on the fourth day of its sitting,
return to the Crown office all indictments, records, pro-
ceedings, and exhibits, remaining in their possession, and
shall at the same time deliver to the Clerk of the Crown
a list of the same.—E. T. 11 Geo. IV. ‘

COSTS.

1. In future the practice of this court, as well as the
quantum of costs to be allowed in all proceedings, is to
be governed (when not otherwise provided for) by the
established practice of the court of King’s Bench in
England—I. M. T. 4 Geo. IV.

2. (b) It is ordered by the court, that in any action of
the proper competence of the District Court, in which
final judgment shall be obtained without a trial, the
master shall tax no more than District Court costs, un-
less specially authorized by order of the court, or of a
Judge in vacation.—IX. E. T. 11 Geo. IV. ‘

3. It is ordered by the court, that fees shall not in
any case be taxed to more than two counsel upon any
trial or argument to be had hereafter—X. E. T. 11

Geo. IV.

(%) Such an order must be obtained after an assessment of
damages on a judgment by default, where the amount assessed
is apparently within the jurisdiction of the District Court.
—UFerrie et al. v. Young.—E. T. 3 Will. IV,

‘Where a verdict is taken subject to a reference to arbitra-
tion, and the arbitrators award to the plaintiff an amount
apparently within the jurisdiction of the District Court, full
costs may be obtained by rule of court, or order of a Judge
nnder this rule.—Eimore v. Colman.—M. T, 6 Will. IV.
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4. It is ordered by the court, that no counsel’s fee on
motion shall be taxed in respect of any rule which may
be obtained, without filing a motion paper in court, or in
term time.—XI. E. T. 11 Geo. IV.

5. It is ordered by the court, that no fee or other
charge shall be payable for any writ to warrant a testa-
tum, unless such writ shall be actually sued out by the
party.—XII. E.T. 11 Geo. IV.

6. It is ordered by the court, that at the foot of every
bill to be hereafter taxed, the attorney shall certify under
his hand that every service or disbursement charged has
been actually and necessarily made, which certlﬁcate
shall, nevertheless, in no case be taken to dispense with-
the requisite affidavit of disbursement, or to warrant any
charge not otherwise taxable—XIIL E.T. 11 Geo. IV.

7. It is ordered by the court, that after this present
Term of Easter, in every case in which the costs taxed
shall exceed £20, it shall be necessary for the attorney
obtaining the taxation to leave with the master a fair
copy of such bill at the time of taxation, which copy
shall be furnished gratis; and that the master shall
deliver into court during each term all such copies of
bills as have been furnished to him since the preceding
term, on which shall appear the allowances as they have
been taxed.—XIV. E. T. 11 Geo. IV.

8. It is ordered by the court, that an order revising
taxation may issue, as a matter of course, upon a motion
in court, or upon a judge’s summons, and that all fees
upon such motions or orders shall be taxed as on motions
of course.

A new table of costs was also settled and ordered by
the court.—XV. E. T. 11 Geo. IV.

9. (¢) It is ordered, that the expense of a witness called
only to prove the copy of a judgment, writ, or other public
document, shall not be allowed in the costs, unless the
party calling kim shall within a reasonable time before the
trial have required the adverse party, by motice in writing,

(¢) See rule 28 of the new rules, the effect of which is to
supersede this rule,
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and production of such copy to-admit such copy, and unless
such adverse party shall have refused or neglected to mahe
such admission. This rule not to take effect until next
Michaelmas Term—V. T. T. 3 &4 Will. IV. ‘

10. (d) 1t is vrdered, that the expense of .a witness called
only to prove the handwriting 1o, or the execution of any
instrument stated upon the pleadings, shall not be allowed,
unless the adverse party skall upon summons before a
Judge a reasonable time before the triul (such summons
stating therein the name, description, and place of .abode of
the intended witness) have neglected or refusedto admit
such hond writing or execution, or urless the judge upon
attendance before him shall endorse upon such summons
that he does mot think it reasonable to require such
admission.  This rule not-to take effect until Michaelmas
Term next.—VI. T. T. 3 & 4 Will. IV.

11. It is ordered, that the rule.of Easter Term 11
Geo. IV., regulating the amount of costs to be taxed in
civil and criminal cases, be amended in that part of it
which relates to ‘the counsel’s fee, with brief .at trial
or assessment ; by adding at the end of that item the
words “or by order of a judge,” to such sum as shall
appear proper under the circumstances of ‘the case.~—
IL E. T. 4 Will. IV. :

12. It is ordered, thatthe followmg fees be allowed to
coroners, for services hereinafter named. For summoning
a jury and making return to Clerk of Assize :

For each juror actually and necessarily summoned ... 1s.

In other respects, same fees as to sheriffs for similar
services. ~
To Witnesses,
Residing within three miles of court
~ house,uccieiierieniecinnnienes 25, 64, per diem.
Do. over three miles,........ veeves B8 do.
And for every twenty miles travel, as heretofore.

(d) See rule 28 of the new mles, the effect of ‘which is to
supersede this rule.
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Professional Men,

Attornies, Barristers, Physicians and Surgeons, 20s.
per diem when called upon to give evidence in conse-
quence of any professmnal service rendered by them, or
to give professional opinions. ‘

Surveyors,

When called to give evidence of any professional
services rendered by them, or to give evidence depending
upon their skill or judgment, 10s. per diem.—IL T. T.
5 Will. IV.

DEMURRER.

(e) It is ordered, that from and after the last day of this
term, all demurrer books shall be made up with marginal
notes opposite the different counts and other parts qf the
pleadings, briefly stating the substance of each part, and
when so completed shall be delivered to the judges by the
party applymg Jor a concilium before his motion ¢s filed.—
XIIL A. T. 7 Geo. IV.

DEMAND OF PLEA, &c.

1. (f) It is ordered by the court, that hereafter no rule
to plead, reply, or rejoin, shall be mnecessary; but that a
demand shall be sufficient, as in respect to a plea in actions,
by non-bailable process—IV. E.T. 11 Geo. IV.

2. (f) It is ordered, that when by reason of any privilege
the proceedings are not commenced by writ of capias ad
respondendum, a demand of plea may be served at any
time, when, by the practice in England, a rule to plead
might be given, and not before; and thal the service of
such demand of plea shall suffice as in other cases, without
the necessity of taking out any rule to plead—IL. H.T.
1 Will. IV,

DOWER.

It is ordered, that when the original or first process is
required in the action of Dower, a writ of summons may
issue under the seal of this court, in the following form :

‘(¢) See new rules, 16, 20, 21. ‘
(f) See new rule 10, which supersedes this rule,
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“ William the Fourth, &c.

“To the Sheriff of greeting :

“ Command A.B. that justly and without delay he
render to .C. D., widow, who was the wife of E. F., her
reasonable Dower, which falleth to her of the freehold
which was of E. F. her late husband, in whereof
she has nothing, as she says, and whereof she complains
that the said A. B. deforceth her; and unless he shall
do so, then summon by good summoners the said A. B,
that he -be before us in our court of our ‘bench, at
Toronto, on the day of Term, to shew
wherefore he has not done it, and have there the sum-
moners and this writ.

“ Witness [as in other writs issued from this court].”

The time of return to be conformable to the Enghsh
practice in such cases.—E. T. 1 Will. IV, ‘

EJECTMENT.

It is ordered by the court, that hereafter it shall be
sufficient to leave the consent and plea in ejectment at
. the office of the Clerk of the Crown and Pleas, and that
no entrythereof need be made with any judge.—V. E.T.
11 Geo. IV.

IMPARLANCE.

(g) It is ordered by the court, that after this term the prac-
tice of the Court of King's Bench in England, with res-
pect to z'mparlance, shall not be in use in this Province;
but -that in all cases the party shall plead at the expiration
of the demand of plea, unless ke obtain an order for fur-
ther time—IIL E.T. 11 Geo. IV.

JUDGMENT. ‘
It is ordered, that judgment may hereafter be signed
after verdict or.assessment of damages, without any rule
for judgment, but not before the time when judgment

may be signed according to the present practice of this
court.—X. T.T. 3 & 4 Will. 4.

(g9) Superseded by rule 10-of the new rules,
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- PRACTICE.

In future the practice of this court, as well as the
quantum of costs to be allowed in all proceedings, is to be
governed. (when not. otherwise provided for) by the esta-
blished practice of the Court of King's Bench in England.
—L M. T. 4 Geo. IV.

PROCESS.

1. No less than eight days, inclusive, shall intervene:
between the teste and return of all. mesne process here--
after to be sued out in any personal action, to be hence-
forth instituted in this court—VIIL. M.T. 4 Geo. IV.

2. It is. ordered, that upon. every bailable writ and.
warrant, and upon the copy of any process served for the
payment of any debt, the amount of the debt shall be
- stated, and the amount of what the plaintiff’s attorney
claims for the costs of such writ or process, arrest, or
copy. and service, exclusive of mileage and attendance to
receive debt and costs; and that upon payment thereof
within four days, to the plaintiff’s attorney, or to the
plaintiff when the writ shall have been sued out by the
plaintiff in person, further proceedings will be stayed.
But the defendant shall be at liberty, notwithstanding
such payment, to have the costs taxed ; and if more than
one sixth shall be disallowed, the plaintiff’s attorney
shall pay the costs of taxation. The indorsement shall
be written or printed in the following form : ‘

“The plaintiff claims for debt and for
costs, exclusive of mileage; and if the amount thereof]
with the charge for mileage, be paid to the plaintiff°s
attorney (or to the plaintiff if he sues in person), within
four days from the service hereof, further proceedings will
be stayed.”—IIL T.T. 3 & 4 Will. IV.

PLEADING.

1. (&) In all causes now pending or hereafter to be broug'ht
in this court, defendants shall plead within eight duys after

(%) Superseded by rule 10, of the new rules. =
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common bail and declaration shall have been filed and a plea
demanded.—X. M T. 4 Geo. IV.

2. (2) It is ordered by the court, that hereaﬂ:er no rule
to plead, reply, or rejoin, shall be necessary; but that a
demand shall be sufficient, as in respect to a plea in
actions, by non-bailable process.—IV. E.T.:11 Geo.IV.
- 8. It is ordered by the court, that the fifth rule of
this court, made in Michaelmas Term, 4 Geo. IV., be
rescinded ; and that in future no original declaration, or
other pleading, roll, or record, shall be received in the
office of the Clerk of the Crown and Pleas, or any of his
deputies, unless the same be engrossed or written in a
plain and legible manner.—VIL E.T. 11 Geo. IV.

4. () It shall not be necessary that any pleadings which con-
clude to the country be signed by counsel.—VIIL T.T. 3 & 4
Will. IV.

, PAPER BOOKS. ‘

1. (&) That from and after the last day of this term, when
any point or points are reserved at nisi prius on the trial
of any action, paper books, containing correct transcripts -
of all the pleadings in the suit, and of the point or points
reserved, shali be made up and delivered to the Judges
by the party who applies to the court for a conciliation
to argue such point or points, or makes any other motion
respecting them ; and that no such motion shall be made
till the paper books be delivered.—XV. H. T. 7 Geo. IV.

2. (1) 1t is ordered by the court, that hereafter it shall not be
necessary to furnisk issue books or paper books in any case; and
that the clerks,'in passing the record, shall add the similiter as
of course.—VL E. T. 11 Geo. IV.

PAPER DAYS.

‘Ordered, that the first Friday, the second Monday,
and the second Wednesday, in every term, be paper days,

(i) Superseded by rule 10, of the new rules.
(7) Superseded by rule 13, of the new rules.
(%) See rules 20, 21, of the new rules.

(1) Superseded by rule 19, of the new rules.
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for the arguing demurrers, special cases, special verdicts,
or points reserved ; and that on those days the paper list
be gone through before any other motion or business is
entertained.—H. T. 10 Geo. IV.

PARTICULARS.

(m) A summons for particulars and order thereupon may
be obtained by a defendant before appearance, and may
be made, if the Judge think fit, without the production
of any affidavit—VIL T.T. 3 & 4 WilL IV.

PRIVILEGE.

(n) It is ordered, that when by reason of any privilege
the proceedings are mot commenced by capias ad respon-
dendum, a demand of plea may be served at any time,
when by the practice in England a rule to plead might be
given, and not before ; and thai the service of such demand
of plea shall suffice as in other cases, without the necessity
of taking out any rule to plead —II. H.T. 1 Will. IV.

REAL ACTIONS.

It is ordered, that in real actions geperally a writ of
summons may issue from this court, corresponding with
‘the form used in England, and tested in the same man-
rer as writs of capias ad respondendum issued from this
court. 'The time of return to be conformable to the .
English practice in such cases—I H.T. 1 Will. IV. ~

RECORDS.

It is ordered, for the more convenient and safe keep-
ing of the records of this court, that all rolls'and records
to be filed with the Clerk of the Crown shall be upon

{(m) See rules 7 and 9 of the new rules. This rule is not
superseded by any of the new rules relating to the delivery of
particulars by a plaintiff to a defendant, as they all relate to
the delivery of particulars after declaration; and although
their effect is to substitute a demand for particulars by a
defendant, for an order for them after declaration, yet the
former practice is still continued according to this rule, if the
defendant requires the delivery of particulars before appear-
ance or declaration. ‘

(n) Superseded by rule 10 of the new rules.

C
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parchment or paper, of such width and length as he shall
prescribe by a written notice, to be affixed to some
conspicuous place in his office and in the office of each
of his deputies, and that the office shall not be bound
to receive any roll or record not made up in conformity
to such notice. IN.B. Not to exceed thirteen inches in
length or four in width.—III: H. T. 1 Will. IV.

RULES.

1. All rules which by the English practice may be
had, as a matter of course, upon signature of counsel at
side bar, or are given by the master, clerk of the papers,
or clerk of the rules in England, are to be given by the
Clerk of the Crown and Pleas, or his deputies in this
province, in the same manner, and the same may issue
either in term or vacation.—~VI. M. T. 4 Geo. IV, -

2. It shall not be necessary to the regular service of
arule that the original rule should be shewn, unless
sight thereof be demanded, except in cases of attach-
ment.—IX. T. T. 3 & 4 Will IV.

SHERIFF’S FEES.

The Sheriff to whom any execution, or process in ) the
nature of an execution, shall be directed, shall include
in the return of such execution or process, the amount
of his fees levied by virtue thereof, and shall specify in
the margin the particular items of the same.—IX. M. T.
4 Geo. IV.

SUBP(ENA.

It is ordered by the court, that hereafter any number
of names may be included in one writ of subpeena.—VIIL
E.T. 11 Geo. IV.

SUMMONS.

It is ordered by the court, that from and after this
Term of Easter, on every judge’s summons or appoint-
ment, to be made by the master (having been served on
the day previous to that on which the attendance shall
be required), the person on whom the same shall be
served shall attend such summons or appointment without
a second, or in default thereof the judge or master may
proceed ex parte on the first—IL E. T. 11 Geo. IV.



CHAPTER XIX.

AN ACT to confirm certain Rules, Orders, and Regulations
made by the Chief Justice and Judges of Her Majesty’s Court *
of Queen’s Bench for Canada West.

[12th October, 1842.]

WeEezreas the Chief Justice and Judoes of Her Majesty's Preamble.
Court of Queen's Bench for Cana.da West have, under
the authority of the Act of the Legislature of the late
Province of Upper Canada, passed in the seventh year of
the reign of his late Majesty King William the Fourth,
and intituled, An Act for the further amendment of the
Law, and the better advancement of Justice ; made certain A% 5 U- G
Rules, Orders and Regulations concerning the mode of cap. 3, cited.
pleading in the said Court, and the mode of entering and
transcribing pleadings, judgments, and other proceedings
in actions at Law, and the payment of costs, and have
caused the same to be laid before both houses of the
Legislature, in the present session, being the next after
the making thereof; but whereas the said Rules, Orders,
and Regulations were not so laid before both houses of
the Legislature within five days after the meeting of the.
Provincial Parliament, as required by the said Act, and
it becomes necessary to remedy this omission; and where-
as by the said Act it is provided, that no such Rule,
Order or Regulation, shall have effect until six weeks
after the same shall have been laid before both houses of
the Legislature as aforesaid, and doubts might arise as to
the effect thereof, if the Provincial Parliament were pro-
rogued before the expiration of the said term of six weeks,
and it is expedient: to give effect to the said Rules,
Orders and Regulations, and to avoid any such doubt as
aforesaid: Be it therefore enacted by the Queen’s Most
Excellent Majesty, by and with the advice and consent

- of the Legislative Council and of the Legislative Assembly
of the Province of Canada, constituted and assembled by
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virtue of and under the authority of an Act passed in the
Parliament of the United Kingdom of Great Britain and
Ireland, intituled, An Act fo Re-unite the Provinces of
Upper and Lower Canada, and for the government of
Canada, and it is hereby enacted by the authority of the
Certain rules same, that the Rules, Orders and Regulations, mentioned
;’;;33;’;;;‘;‘35, in the preamble to this Act, made in Easter Term, in
made by the the fifth year of her Majesty's reign, and in the year of
Queen’s  QOur Lord one thousand eight hundred and forty-two, and
Bench I ot Signed by the Chief Justice and Judges of the said Court
under the - of Queen’s Bench at Toronto, on the twentieth day of
z&cl)lzdﬁ?xfxte(i, April, in the year last aforesaid, shall have effect from
the day hereinafter mentioned, as if they had been laid
before both houses of the Legislature within five days
after the commencement of the present session, and that
notwithstanding any prorogation of the Provincial Parlia-
ment before the said Rules, Orders and Regulations shall
have laid six weeks before both houses of the Legislature,
the same shall have effect as if the session had continued
during six weeks after they were so laid before the said

houses of the Legislature.
. I. Provided always, and be it enacted, that the said
Time M  Rules, Orders and Regulations, shall have effect from
same shall and after.the last day of Trinity Term next, after the

ake effect. . s
take eflect  hassing of this Act, and not before.
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EASTER TERM.
5ta VicToRIA, 1842,

The RULES and REGULATIONS of the Court of Queen’s
Bench of Upper Canada, intended to be laid before the Le-~
gislative Council and Assembly, during their mext session,
pursuant to the Statute, 7¢th Will, I'V. chap. 3.

WHEREAS it is provided by the Statute 7th William IV.
chap. 3, that the Judges of his Majesty’s Court of King’s
Bench in Upper Canada, or the majority of them, includ-
ing the Chief Justice, shall and may by any rule or order
to be from time to time by them made in term or vaca-
tion, at any time within five years from the time when the
said Act shall take effect, make such alteration in the
mode of pleading in the said court, and in the mode of
entering and transcribing pleadings, judgments, and other
proceedings in actions at law, and such regulations as to
the payment of costs and otherwise, for carrying into
effect the said alterations, as to them may seem expedient,
which Rules, Orders and Regulations are by the said
Act directed to be laid before both houses of the Legis-
lature, as therein mentioned, and are not to have effect
until six weeks after the same shall have been so laid
before both houses of the Legislature, but after that time
shall be binding and obligatory on the said court, and be
of the like force and effect as if the provisions contained
therein had been expressly enacted by the Legislature :
Provided, that no such Rule or Order shall have the
effect of depriving any person of the power of pleading
c 2
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the general issue and giving the special matter in evi-
dence, in any case in which he then was or thereafter
might be entitled to do so by virtue of any Act of Par-
liament then or thereafter to be in force: And whereas,
for simplifying the proceedings in the said court (now
styled her Majesty’'s Court of Queen’s Bench in and for
the Province of Upper Canada), and rendering the same
less expensive to the suitors, the Chief Justice and
Judges thereof have made certain other Rules regarding
the practice and pleading in the said court, which Rules,
though made without the aid of the said Statute are, for
convenience of arrangement, incorporated with those
which are thereby required to be laid before the Legisla-
ture, care being nevertheless taken to distinguish the
Rules made under the authority of the said Statute, by
marking every such Rule in the margin thereof.

L. It is therefore ordered, that from and after the last
day of Hilary Term next inclusive, unless the Legislature
shall in the mean time otherwise enact, the following
Rules and Regulations shall be in force :

II. (@) In every case the suing out of process shall be
regarded for all purposes, as the commencement of the
action. ‘ ‘

IIL. In all cases in which a defendant shall have been
or shall be detained in prison on any writ of capias, or be-
ing arrested thereon, shall go to prison for want of bail ;
and in all cases in which he shall have been or shail be
rendered to prison before declaration, on any such pro-
cess, the plaintiff in such process shall declare against
such defendant before the end of the next term after such
arrest or detainer, or render and notice thereof; other-
wise such defendant shall be entitled to be discharged
from such arrest or detainer, upon entering a common
appearance, unless further time to declare shall have
been given to such plaiatiff by rule of court or order of
a Judge.

(@) It had been held by the court that the declaration was
the commencement of the action.—Cameron v. Ferguson.
Hil, Term 4 Will. IV, ‘
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IV. (b) A copy of every declaration and subsequent
pleading shall be served on the opposite party, whether
the case be bailable or not bailable, and whether the ac-
tion be against any person having privilege or otherwise,
and as well where the plaintiff has appeared for the de-

fendant under the Statute, as where the defendant has

:
3

3

!
;

¢
)
!

appeared in person or by attorney.

V. No judgment of non pros. shall be signed for want
of a declaration, replication, or other subsequent plead-
ing, until eight days next after a demand thereof shall
have been made in writing upon the plaintiff, his attorney
or agent, as the case may be.

PRACTICE IN DECLARING.

VI. (¢) A declaration laying the venue in a different
District from that mentioned in the process, shall not be
deemed a waiver of the bail..

VIL (d) With every declaration delivered containing
common counts on indebitatus assumpsit, or in debt or

(&) It had been previously held, that it was not necessary
under the King’s Bench Act io serve any plea.—McKinnon ».
Johnston. Mich. 4 Will. IV.; King ». Dunn. Easter. 2 Vie.

(¢) The plaintiff formerly lost his bail if he declared in any
other district than that in which the capias issued.—Yates v.
Plaxton. 3 Lev. 235, 245. R. E. 2 Geo. IL ‘

(d) The plaintiff is obliged to deliver particulars of his
demand, only when his declaration contains counts in indebi-
tatus assumpsit, or in debt or simple contract, and even then
the only penalty for not delivering them is, that he will not
be allowed for them in costs, if afterwards compelled todeliver
them by judge’s order. In other cases the former practice
still continues, and if particulars are required, the defendant
must proceed by summons and order in chambers, or by rule
in the Practice Court to obtain them, and his application may
be made before appearance, and granted without any affidavit,
if the judge think fitby R. T. 3 & 4 Will. IV, In actions of
tort, paruiculars will sometimes be granted, as in an action
against the marshal for an escape, it has been held that he is
entitled to a particular of the plaintiff’s cause of action.—
Webster ». Jones. 7 D. & Ry. 774. If the particulars de-
livered are not sufficiently explicit, an order may be obtained
in the sume manner as the first order, for better particulars,
and if the plaintiff does not comply with the order for the
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simple contract, the plaintiff shall deliver full particulars
of his demand under those counts, where such particulars
can be comprised within three folios; and where the
same cannot be comprised within three folios, he shall
deliver such a statement of the nature of his claim, and
the amount of the sum or balance which he claims to be
due, as may be comprised within that number of folios :
and to secure the delivery of particulars in all such cases,
it is further ordered, that if any declaration shall be de-
livered without such particulars or such statement as
aforesaid, and a Judge shall afterwards order a delivery of
particulars, the plaintiff shall not be allowed any costs in
respect of any summons for the purpose of obtaining such
order, or of the particulars he may afterwards deliver;
and that a copy of the particulars of the demand, and
also of the particulars (if any) of the defendant’s set off,
shall be annexed by the plaintiff’s attorney to every re-
cord at the time it is entered with the Judge’s Marshal.
VIII. (¢) When the plaintiff declares against a pri-
soner, it shall not be necessary to make more than two

dehvery of particulars at all, Mr. Chitty says in his Arch. Pr.

7 Ed. 1033, that the defendant s course is, to obtain a further
01der, compelling the plaintiff to deliver them in a specified .
time, and expressly reserving to the defendant the liberty of
signing judgment of non-pros if not delivered within it.
Such an order has, however, been refused.—Kirby ». Snowden.
4 Dowl. 191.  Annexing the particulars to the record dis-
penses with the necessity of proof of their delivery.—Macar-
thy v. Smith. 8 Bing. 146. If the plaintiff annex to the record
particulars varying from those delivered to the defendant,
and the defendant 1s prepared at the trial to prove the delivery
of the particulars to him, the defendant may nonsuit the
plaintiff, if he is unable to give in evidence any cause of
action included in the particulars delivered ; or if not prepared
with proof of the delivery of the partxculars, the defendant
will be entitled to a new trial, and the plaintiff’s attorney
might be made to pay the costs ‘of the former trial. —Morgan
v. Harris. 1 Dowl. 570. 2 C. & J. 461. S. C. See rule 9.

(¢) See rule 10 post, which orders that in all cases,
whether bailable or not, the defendant shall be bound to plead
in eight days after a demand of plea. It was formerly neces-
sary, when the defendant was in custody, to make three
copies of the declaration, one to be delivered to the defendant
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copies of the declaration, of which one shall be served
and another filed with an affidavit of service, as in non-
bailable cases. ‘ ‘
IX. (f) In all cases when a declaration shall be deli-
vered not accompanied by particulars of the plaintiff’s
 demand, the defendant may serve the plaintiff, his attor-
. ney or agent, as the case may be, with a demand of par-
: ticulars, and no order of the court or a Judge for the
- delivery of particulars shall in any case be required, and
the service of such demand shall operate as a stay of
proceedings, until particulars shall be delivered, after the
delivery of which, the defendant shall have the same
time to plead as he had at the time of such demand
being served. ‘
Provided always, that the plaintiff shall in no case be

or left for him with the gaoler or turnkey, another to be
annexed to the original affidavit of such delivery, and filed
in the Crown office, and a third to be annexed to an office
copy of the affidavit, and a demand of plea being then given,
in default of a plea judgment might have been signed..

(f) Seerule 7 above. There seems to be an inconsistency
between this Tule and the seventh rule. In the seventh rule
it is provided that in actions of indebitatus assumpsit, or in
debt or simple contract, unless the plaintiff shall deliver par-
ticulars with his declaration, that he shall not be allowed any
costs on their delivery afterwards under summons and order
of a judge, but this rule makes a demand sufficient wherever
the plamntiff does not deliver particulars of his demand with
his declaration, and makes such demand operate as a stay of
proceedings from the time of service, and also renders it
necessary for the plaintiff to apply to the court or a judge to
proceed without furnishing particulars, where they have been
demanded, if the action be of such a nature, that an order for
particulars would not have heretofore been granted. Itwould
seem, then, by the operation of this rule, that a summons and
order for particulars will not in any case be necessary after
service of declaration, and will require only to be taken out
in cases where the defendant desires to obtain particulars
before declaration, R. 7, T. 3 & ¢ Will. I'V. having ordered,
that a summons for particulars, and order thereupon, may
be obtained by a defendant before appearance, and may be
made if the judge thinks fit, without.the production of any
affidavit, and the new rules applying only to a demand of
particulars after declaration, ‘
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entitled to sign judgment after delivering particulars upon
demand, until afternoon of the day following that onm
which they were delivered. ‘ ‘

And provided also, that in case the defendant shall
demand particulars in any case, when by reason of the
nature of the declaration an order for particulars would
not heretofore have been made by a Judge, the plaintiff
may apply to the court or a Judge to be allowed to pro-
ceed without furnishing particulars notwithstanding such
demand ; and if any order to that effect shall be granted,
it shall be at the cost of the defendant, unless the court
or Judge shall otherwise order. ‘

PRACTICE IN PLEADING.

X. () The defendant shall not in any case be entitled
to an imparlance, nor shall a rule or notice to plead,
reply, rejoin, &c., be necessary in any case, whether bail-
able or non-bailable, and whether privileged or otherwise,
but a demand shall be sufficient, and the parties respec=-
tively shall be bound to plead, reply, rejoin, &c., in eight
days after the service of such demand, unless otherwise
ordered by the court or Judge.

XI. (&) The deferdant shall not be at liberty to waive
his plea without leave of the court or a Judge, except by
consent of the plaintiff, or for the purpose of confessing
the action.

(9) Imparlance was before abolished by R. 8. E. 11
Geo. IV., and rules to plead, &c. were done away with, and
a demand substituted under the same rule and R. 4. E. 11
Geo. IV., and it was held that the plaintiff had eight days to
reply after a demand of replication.—Robinson v. McGrath.
Hil. 2 Vie. ‘ ‘

(%) If the defendant waive his plea without leave of the
court or a judge, the plaintiff may sign judgment.—Palmer v.
Dixon. 5 D. & Ry. 623.. The court or a judge, however,
will generally give leave to do so, on the defendant’s agreeing
to take short notice of trial.—Taylor v. Joddrill. 1 Wils. 254.
—Wilkes v. Wood. 2 Wils. 204. If the defendant be allowed
to withdraw his plea, and be ordered to plead forthwith, he
must plead within twenty-four hours; when ordered to plead
instanter, he must plead on the same day, or the plaintif may
sign judgment.—Chit. Arch. Pr. 7 Ed. 181.
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XII. If a defendant, after craving oyer of a deed, omit
to insert it at the head of his plea, the plaintiff on mak-
ing up the demurrer book, or in any entry of the pro-
ceedings on record, may, if he think fit, insert it for him,

the taxing officer.

XIIIL (7) It shall not be necessary that any pleading
be signed by counsel.

XIV. () In the margin of every demurrer, before it
is filed, some matter of law intended to be argued shall
# be stated ; and if any demurrer shall be filed or delivered
without such statement, or with a frivolous statement, it
may be set aside as irregular by the court or a Judge,
and leave may be given to sign judgment as for want of
a plea. ‘

Providing that the party demurring may, at the time
of the argument, insist upon any further matters of law,
- of which notice shall have been given to the court in the
usual way. o

XYV. (%) In any case in which the plaintiff (in order to
avoid the expense of a plea of payment) shall have given

(@) ByR.8 T,3& 4 Will. IV. it was ordered, that it
- should not be necessary that any pleadings which concluded
to the country should be signed by counsel. ‘

(7) Under this rule it will now be necessary, according to
the English practice, that each party skould state his objections
in_the margin of his demurrer books, if he intends to object to the
other’s pleadings, otherwise he cannot enter into them upon
argument.—Clarke ». Davies. 7 Taunt. 72.—Darling v. Gur-~
ney. 2 Dowl. 101. The Courts of Common Pleas and
Exchequer have intimated that they will not hear an argu-
ment on an objection to any of the former pleadings, unless
it be stated in the margin of the demurrer book.—Grottick ».
Phillips. 9 Bing. 723.—Parker v. Riley. 3 M. & W. 230.

(£) In assumpsit for work, &c., the particulars of demand
contained items amounting to £116 7s. 0d., and stated that the
action was brought to recover £27 13s. 0d., the balance due
from defendants to plaintiff on. the subjoined account, after
giving credit for all payments on account, and for such sums as
the defendants might have to set off. Pleas: tender of £4, non
assumpsit as to the residue, Plaintiff proved £3 10 0 due.

% but the costs of such insertion shall bein the discretion of -

Proposed
under statute
7th Wm. IV.
cap. 3.

Held that the defendant could not under this rule, avail him-



24 NEW RULES.

credit in the particulars of his demand for any sum’ or
sums of money therein admitted to have been paid to the
plaintiff, it shall not be necessary for the defendant to
plead the payment of such sum or sums of money; but
this rule is not to apply to cases where the plaintiff, after
stating the amount of his demand, states that he seeks to
recover a certain balance, without giving credit for any
~ particular sum or sums. Payment shall not in any case
be allowed to be given in evidence in reduction of da-
‘ ~ mages or debt, but shall be pleaded in bar.
Proposed XVI. () In every case in which the defendant shall

understatute

Z;g ‘g’m IV.plead the general issue, intending to give the special

self of these particulars as dispensing with a plea of payment,
and shewing that £88 14s. 0d. had been paid before action
brought, the particular coming within the excepted case in
the rule, where the plaintiff “states that he seeks to recover
a certain balance, without giving credit for any particular
sum ;” and it being doubtful whether the credit was given in
respect of a payment or set off.—Morris v. Jones. et «l. 1,
Q. B. 397. This rule does not apply to set off. Plaintiff in
assumpsit claimed a balance, which was made out in his par-
ticular of demand by shewing claims against the defendant,
and admitting counter claims (to a less amount) in the nature
of a set off by the defendant, Held that he was not con-
cluded by the admission of the set off —Rowland v. Blakesley.
etal. 1, B. 403, Debt for goods sold and delivered. The
particulars claimed a balance of £29 for goods sold and
delivered after allowing credit for £920, “ paid at various
times.” At the trial the plaintiff proved a claim for £949,
and admitted that part of this was for £84, the price of a tea
urn, which the defendant had returned and plaintiffhad taken
back. Held that the plaintiff might shew that the £84 was
also a part of the £920 allowed as money paid, and might
therefore recover the balance between £949 and £920.—Lamb
et al. v. Micklethwait. 1, Q. B. 400. o ‘
(1) The comprehensiveness of the general issue by statute
is not affected by the new rules.—~Ross ». Clifton. 11, A. & E.
631. Where the defendant seeks to give the special matter
in evidence under the general issue under some statutory pro-
vision, it is necessary that he should insert the words “ by
statute ” in the margin of his plea, notwithstanding the
provisions of 3 & 4 Will. IV. ch. 42 sec, 41 (to which our
statute 7 Will. IV, ch. 3, under which the new rules were
ordered, is similar) that no rule or order made by virtue of
its enactments shall have the effect of depriving any person
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matter in evidence, by virtue of any statute, he shall in-
sert in the margin of such plea, the words “by statute,”
otherwise such plea shall be taken not to have been
pleaded by virtue of any statute ; and such memorandum
shall be inserted in the margin of the nisi prius record. ‘
XVIIL. (m) When money is paid into court, such pay- f{ggﬁ:ﬁgm e
- ‘ 7th W, IV.
~ of the power of pleading the general issue, and giving the ¢ap- 3. ‘
special matter in evidence, in any case where he may be enti-
tled to do so under any act of Parliament now or hereafter to
be in force.— Bartholomew v. Carter. 9 Dowl. 896. Where
in an action of trespass for hunting over the plaintiff’s land,
the defendant pleaded not guilty “by statute,” the court, on .
~ an affidavit of the plaintiff’s that he could not discover the
statute, under which the defendant meant to justify, made
absolute a rule upon the defendant, to point out within three
days the statute under which the plea was pleaded, or else
‘that the words “by statute” should be struck out of the
margin.—Coy v. Forrester. 8 M. & W, 312. If a defendant
does not add the words “by statute” on the margin of his
plea of not guilty, he cannot give special matter in evidence,
to.bring himself within an act of parliament, which allows a
plea of mot guiity, but if at the end of the plaintiff’s case, it
appears that the defendant was entitled to notice of action, and
to have the venue laid in the proper county, and the plantiff
gave no notice of action, and the venue be ina wrong county,
this is not aided by the defendant having omitted to add the
words “by statute” on the margin of his plea.—J1b. The gene-
ral issue by statute” cannot be pleaded to a count upon an
account stated.—Calvert v. Moggs. A. & E. 632. Where the
defendant pleaded not guilty, intending to justify under a sta-
tute, but the nisi prius record had not the words “ by sta-
tute” added on the margin, the judge at nisi prius refused to
allow an amendment by the addition of the words “ by statute,”
as it could not be shewn that those words were on the .defen-
dant’s plea ; but semble if that could have been shewn, the
. amendment would have been allowed.—Forman v. Dawes. et
al. 1 C. & Marsh 127. o ‘ ‘
(m) . A piea of payment of money into court under this rule,
cannot be pleaded to the same cause of action to which other
pleas are pleaded in denial of the existence of that cause of
action, at the time. of action brought.—Thompson . Jackson.
8 Dowl P. C.591. Where the .plaintiff gives credit in his
particulars of demand for payments, whether made before or
after action brought, and goes only for the balance, a plea of
payment is to be taken as pleaded to such balanee; and if the
defendant proves payment to that amount, independently of
D ‘
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ment shall be pleaded in all cases, and as near as may"
be in the following form, mutatis mutandis :

A. B. Plaintiff. ) The
and
C. D. Defendant. § day of

“The defendant by his attorney (or in person)
“says (or in case it be pleaded as to part only, add as_to
“L - being part of the sum in the declaration or
“ count mentioned, or as to the residue of the sum of
“£ ) that the plaintiff ought not further to main-
“tain his action, because the defendant now brings into
“court the sum of £ ready to be paid to the
“plantiff; and the defendant further says that the plain-
“tiff has not sustained damages (or in actions of debt, .
“that he never was indebted to the plaintiff) to a greater
“amount than the said sum, &c., in respect of the cause
“of action in the declaration mentioned, (or in the intro-
“ductory part of this plea” mentioned) and this he is
“ready to verify ; whereupon he prays judgment, if the
“ plaintiff ought further to maintain his action thereof.”

the sums credited in the particulars, he is entitled to a verdict.
—Eastwick v. Harman. 6 M. & W. 13. The court refased
to compel a defendant to deliver particulars of a plea of pay-
ment.—Phipps v. Lothian. 8 Dowl. P. C. 208. ' The form of
plea given above for payment of money into court in actions
of debt, seems imperfect, as not making any mention of the
damages accruing for non-payment of the debt.—See Henry
v. Barl. 8 M. & W. 228. If the defendant omit to plead this
plea, he can, it seems, derive no benefit as to costs from the
payment into court.—Adlard ». Booth. 1 Bing. N. C. 693.
And such payment into court must now, in all cases, be
specially pleaded. If the plea begins “as to so much, parcel,
&c.” and conclude without any prayer of judgment, it is bad
on special demurrer; also if the defendant intends to pay
money into court on one part of the action, and to defend the
other, the pleas in bar should be pleaded first, and the payment
into court be pleaded as to the residue.—Sharman ». Steven-
son. ‘3 Dowl. P. C. 709.—Porter ». Izat. 1 T.& G. 639. It
is no ground for judgment non obstante veredicto, and semble
not even of demurrer, that the plea alleges the money to have
been paid into court by leave of a Judge, before declaration.
—Edwards v. Price. 6 Dowl P. C.
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XVIIL (n) ‘The plaintiff after delivery of a plea of Proposed
payment of money into court, shall be at liberty to reply S arac e
to the same by accepting the sum so paid into court, in cap- 3.
full satisfaction and discharge of the cause of actionin -
respect of which it has been paid in; and he shall be at
liberty in that case, to tax his costs of suit, and in case
of non-payment thereof within forty-eight hours, to sign
judgment for his costs of suit so taxed, or the plaintiff
‘may reply “that he sustained damages or (that the de-
¢ fendant was and is indebted to him, as ke case may be)

“toa greater amount than the said sum,” and in the
event of an issue thereon being found for the defendant,

- the defendant shall be entitled to Judgment and costs of
-suit.

XIX. (o) It shall not be necessary to farnish issue-
books or paper-books in any case, and in all special
pleadings where the plaintiff takes issue on the defen-

(n) The plaintiff may at once, without prejudice, take the
money out of court. If the plea of payment into court be to
the whole declaration, and the plaintiff does not accept it in
satisfaction, he should reply according to the rule, and pro-

- ceed to trial as in ordinary cases ; if the plea be only to part,

- and there be another plea to the rest, and the plaintiff accepts
the money paid in, in satisfaction of part, but desires to pro-

. ceed as to the residue, he shall reply as to the payment that
he accepts it, and reply to the other plea, and proceed to trial;
if the plea be to the whole, and the money be accepted, he
may tax his costs, and if they be not paid in forty-eight hours,
may sign final judgment. There is no necessity for the de-
fendant to produce at the trial, the rule for the payment of
the money into court. Where to a common count in debt
the defendant pleaded payment into court, and that he never
was indebted to a greater amount, and the plaintiff replied

" that he was indebted to a greater amount, the replication was

held bad on demurrer, for not stating that the defendant was

and is indebted according to the form in the rule.—Faithful

v. Achley. 9 Dowl. P. C. 555.

(o) Under this rule the plaintiff may, on demurrer to the
defendant’s pleading, at once add the joinder in demurrer,
without any demand, but the defendant cannot do so, and he -
must proceed to demand a joinder in demurrer, where he
demurs to the plaintiff’s pleadings, and if it be not added in
eight days, he may sign Judgment of non pros. .
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dant’s pleading or traverses the same, or demurs, so that
the defendant is not let in to allege any new matter, the
plaintiff may proceed as if the cause were at issue, and
the clerk in passing the record, shall enter the similiter
as of course.

XX. (p) No motion or rule for a concilium shall be
required, but demurrers as well as all special cases and
special verdicts, shalt be set down for argument at the
request of either party, with the officer of the court, and
notice thereof shall be given by such party to the oppo-
site party four days before the time appointed for such
argument.

XXI. Four days before the day appointed for argu-
ment, the party setting down the case for argument, shalt
deliver a copy of the demurrer-book, special case or
special verdict, to each of the judges, otherwise the
cause shall not be considered as standing for argument.

‘ ENTRIES, ROLLS, RECORDS, &c.
Proposed XXII. (¢) All judgments, whether interlocutory or

under statute

7th Wi, 1V, final, shall be entered of record of the day of the month
cap. 3. and year, whether in term or vacation, when signed, and

(p) In ordinary cases, the notice should be given in suffi-
cient time to enable the opposite party to prepare his demurrer
books, otherwise the court may refuse to hear the demurrer,
and perhaps allow the objecting party his costs for appearing
tc make the objection.—Britten v. Britten. 2 Dowl. P. C. 239.

(9) By the common law, judgments had relation back to
the first day of the term whereof they were entered, unless
from the record itself it appeared they could not have that
relation. Before this rule the court would, in some cases,
have allowed judgment to be entered nunc pro tune, where a
delay was occasioned by the act of the court, but not
where it was occasioned by the act of the party, or by a pro-
ceeding in the common course of law, and it would seem that
they would be governed by the same principle under this rule.
—Lanman ». Lord Audley. 2 M. & W. 345; Vaughan v.
Wilson. 4 Bing. N. C. 116 ; Lamberth ». Barringtow. 4 Dowl.
P. C. 150. The effect of the rule is that there is no relation
back in appearances, &e., as well as in judgments, althou%h
the former are not mentioned.—Watson v. Dore. 2 M. & W.
386 ; Colbron v, Hall. 5 Dowl. P. C. 534.
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shall not have relation to any other day; provided that
it shall be competent for the court or a Judge, to order
a judgment to be entered nunc pro tunc.

XXIII. (r) No entry of continuances by way of impar- Proposed
lance, curia advisari vult, vicecomes non misit breve, or y ey o
otherwise, shall be made upon any record, or roll what- cap. 3.
ever, or in the pleadings, except the jurata ponitur in
respectu, which is to be retained.

Provided that such regulation shall not alter or affect
any emstmg rules of practice as to the times of proceed-
ing in the cause.

Provided also, that in all cases in which a plea puis
darrein continuance is now by law pleadable in banc or at
nisi prius, the same defence may be pleaded with an
allegatxon that the matter arose after the last pleading or
the issuing of the jury process, as the case may be.

Provided also, that no such plea shall be allowed, un-
less accompanied by an affidavit that the matter thereof
arose within eight days next before the pleading of such
plea, or unless the court or a Judge shall otherwise
order.

XXIV. After judgment by default, the entry of any
subsequent continuances shall not be required.

XXYV. () No entry shall be made on record of any
warrants of attorney to sue or defend.

COSTS.
XXVI. () No costs shall be allowed on taxation to

(v) If maiters pleadable after the last continuance, arise
after plea and before the return of the venire facias, they
must be pleaded in banc; if after the return of the venire,
‘they may be pleaded either in banc or at nisi prius.—Tidd’s
Prac. 9 Ed. 847, 848,

(s) This rule virtually repeals the 18 H. 6. ch. 9; 32 H. 8.
ch. 30, ss. 2 and 3; 18 Eliz. ch.14,s. 3; 4 & 5 Anne, ch. 16,
s.3; R.M.T. 5 Anne, 1. 2.

(t) This rule makes the practice more just towards defen-
dants than it was formerly, and is intended for their benefit
in cases where. they succeed on any issues raised by their
pleadings, or the plaintiff fails on any of his counts; and

D 2
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a plaintiff upon any counts or issues upon which he
has not succeeded; and the costs of all issues found

where the general issue was pleaded to a declaration contain-
ing several counts, and the defendant succeeded under it as
to some of those counts, he was held entitled to the costs
occasioned by them.—Cox ». Thompson. 1 Dowl. 525 ; Ward
v. Pell. 2 Dowl. 76 ; Knight v. Brown. 9 Bing. 643 ; Newton
v, Harland. 5 Dowl. 644. Where in case for a libel, on the
general issue, the jury found for the plaintiff, and also found
as a fact that a great part of the declaration did not apply
specifically to the plamntiff, though there were innuendos by
which it was endeavoured to connect him with the matters
complained of ; it was held that the defendant was entitled to
the costs of that part.—Prudhomme v. Fraser. 2 A. & E. 645.
So in ejectment where there was but one count, and the lessor
of the plaintiff recovered judgment for part only of the lands
claimed, the court held that the defendant was entitled to
have his costs, as to the part found for him, set off against the
costs of the lessor of the plaintiff.—Doe v. Errington. 4 Dowl.
602. And the same where there were several demises, and
the jury found for the plaintiff ¢n some, and for the defendant
on others.—Doe v. Webber. 4 N. & M. 381. And also in
trespass for entering the plaintiff’s house and taking his
goods, where the plaintiff recovered for the entry and part of
the goods, and the defendant for the other part.—~Routledge
v, Abbott. 8 A. & E. 592. where see form of postea in such
case. So in covenant with several breaches assigned, where
the defendant succeeds on some of the issues.—Daubuz v.
Rickman. 4 Dowl. 129. Butwherein an action for negligently
stowing, &c., certain casks, the defendant traversed the breach
of contract, and the plaintiff recovered for one cask only, it
was held that the issue was not divisable, so as to entitle the
defendant to the costs of the portion found for him.—Ander-
son v. Chapman. 3 Jurist, 1154. Where in trespass for seiz-
ing goods, the defendants pleaded two pleas, one justifying
upon a distress for rent due under a demise, at £5 a year,and

another for £2 10s., and both issues were found for him, the
" court held that they were not inconsistent; and the Judge
having certified at the trial, to deprive the plaintiff of costs,
the rule for taxing to the defendants the costs of the two issues
found for them, was drawn up with this additional clanse—
“and that the costs, when so taxed, be paid by the said plain-
tiff to the said defendants:” but the court held that they had
no power to make such an order, and they directed the record
to be amended, by an entry of a judgment for these costs,
upon which the defendants might proceed to obtain them, if
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for the defendant shall be deducted from the plaintiff’s
costs. ‘ ‘

XXVII. Where money is paid into court in several
actions which are consolidated, and the plaintiff, without
taxing costs, proceeds to trial on one and fails, he shall
be entitled to costs on the other up to the time of paying
money into court.

they thought proper.—Twigg v: Potts. 4 Dowl. 266. On a
reference to arbitration, before issue joined, the above rule
must be observed on the taxation of costs.—Daubuz v. Rick-
man. 4 Dowl. 129. Neither party will be entitled to the costs
of issues, from the trial of which the jury have been dis-
charged, — Vallance ». Adams. 2 Dowl. 118. Nor where
judgment is given non obstante veredicto, as to the costs of
the immaterial issue.—~Goodburne ». Bowman. 9 Bing. 667.
If the defendant seek to deprive the plaintiff of costs, on the
ground that his action should have been brought in a Court
of Requests, he cannot at the same time have the costs of
issues which have been found for him taxed in the superior
court.—Jenks z. Taylor. 1 M.& W.578. Where the plaintiff
obtained judgment on demurrer to one plea, and the cause
was taken down to trial upon another, and a juror was then
withdrawn by consent. Held that the plaintiff could not ob-
tain the costs of the demurrer.—Burdon ». Flower. 7 Dowl.
706. This rule does not apply to paupers.—Gougenheim v.
Lane. 4 Dowl, 482.

As to the mode of taxation in these cases, if one issue be
found for the plaintiff, and one for the defendant, if the sub-
stantial issue be in favor of the plaintiff, he shall have the
postea and general costs of the cause, with the exception of
such parts of the pleadings and briefs, and of such of the wit-
nesses, &c., as are applicable only to the issue found for the
defendant, which costs the defendant will be entitled to have
deducted from the plaintiff’s costs,—Ends v. Everett. 3 Dowl.
687 ; Knight v. Moore. 3 Bing. N. C. 535. But the defendant
is not entitled to the expense of witnesses called by him,
unless their evidence related exclusively to the issues found
for him.—Crowther v. Elwell. 4 M. & W. 71. 'The defen-
dant is entitled to the costs of all the issues found for him,
although they exceed the plaictiff’s costs, and in such case he
may have judgment and execution for their recovery.—Milner
2. Graham. 2 Dowl. 422 ; Twigg v. Potts, 4 Dowl. 266. The
court will not interfere with the decision of the master, as to
the issue to which particular costs incurred at the trial of
‘tﬁe cause, are referable.—Doe Smith ». Webber. 2 A. & E.

8‘ '
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Prgposcd XXVIIL (u) Either party, after plea pleaded, and a
e t\° reasonable time before trial, may give notice to the other,

cap. 3.

(u) See rules 5 and 6 Trin. Term 3 & 4 Will. IV. It is not
compulsory in any case on the party intending to produce
documents in evidence, to proceed under this rule; nor is it
advisable for him to do so, where the nature of his case re-
quires that he should not give the opposite party information
of the nature or contents of his documentary evidence before
trial ; but in all cases where the steps pointed out by this rule
are not taken, the expense of proving documents will not be
allowed, though if they have been taken, and the admission
of the documents is refused, the party refusing (where the
Judge thinks it reasonable that the admission should be made)
can only escape the payment of the costs of proving them, by
the Judge at the trial refusing to certify that they were proved
to his satisfaction. It is altogether in the discretion of the
Judge to say whether the admission required is unreasonable
or not, but where non est factum is pleaded to a specialty, or
forgery, of the making or indorsement of a promissory note,
&c., or the execution of a private instrument to which the
opposite party is not privy, it is presumed that the admission
would not be considered reasonable, and the Judge cannot in
any case order the admission of documents against the party’s
consent.—Smith ». Bird. 3 Dowl. 641; Stracey v. Blake. 7
C. & P. 404. The court has no jurisdiction to order the ad-
mission of documents under this rule, and if a Judge at cham-
bers refer the parties to the full court, they will hear the case
argued, and intimate their opinion to the Judge, but will not
pronounce judgment.—Smith v. Bird. 3 Dowl. 641. On the
plaintiff paying the defendant the expenses of examining a
judgment and other documents abroad, an order was made
for the defendant to pay the expense of proving them at the
trial (such proof being satisfactory to the judge, and so certi-
fied by him), whatever might be the result of the case, if after
such examination the defendant did not admit them—Jb. If
in a notice to admit documents, a document is described as a
counterpart, but is in fact a lease, and the opposite party has
consented to admit it, he is bound by his admission, and nnder
it the lease may be given in evidence.—Doe Wright v. Smith.
3 N. & P. 335. Although an order has been made on the
plaintiff to admit a copy of a letter from himself to the defen-
dant, and the plaintiff has also had notice to produce the
original, the copy cannot be read, unless evidence is given of
the existence of the original.—Sharpe v. Lamb. 3 P. & D.454.
‘Where by a Judge’s order, a copy of a letter was ordered to
'be admitted, it is not enmough to put in the notice to admit
under the judge’s order, and a copy of a letter between the
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either in town or country, in the form hereto annexed,
marked A., or to the like effect, of ‘his intention to ad-
duce in evidence certain written or printed documents ;
and unless the adverse party shall consent by indorse-
ment on such notice within forty-exght hours, to make
the admission spemﬁed the party requiring such admis-
sion, may call on the party required by summons, to
show cause before a Judge, why he should not conseut
to such admission, or in case of refusal be subject to pay
the costs of proof; and unless the party required shall
expressly consent to make such admission, the Judge
shall, if he think the application reasonable, make an
order, that the costs of proving any document specified
in the notice which shall be proved at the trial to the
satisfaction of the Judge, and certified by his indorse-
ment thereon, shall be paid by the party so required,
whatever may be the result of the cause. Provided,
that if the Judge shall think the application unreason-
able, he shall indorse the summons accordingly. Pro-
vided also, that the Judge may give such time for enquiry,
or examination of the documents intended to be offered
in evidence, and give such directions for inspection and
exammatxon, and impose such terms upon the party re-
quiring the admission, as he shall think fit. If the party
required shall consent to the admission, the Judge shall
order the same to be made. No costs of proving any
written or printed document shall be allowed to any
party who shall have adduced the same in evidence on

same parties with the same date as the one referred to, but if
a witness also prove that he was at chambers when the order
was made, and that he produced to the clerk of the opposite
attorney the copy of the letter produced to be given in evi-
dence, that is sufficient.—Clay v. Thackaray. 9 C. & P. 47.

Denman. A defendant refused to admit the handwriting of a
third person to a document, and the usual order was made for
the costs of proving it: at the trial the bandwriting was
proved, but the document was one which was inadmissible
in evidence in the cause. The judge refused to certify for
the costs of proving it.—Phillips v. Harris. 1 Car. & M. 492,
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any trial, unless he shall have given such notice as afore-
said, and the adverse party shall have refused or neglected
to make such admission, or the Judge shall have indorsed
upon the summons, that he does ot think it reasonable
“to require it. A Judge may make such order as he may
think fit respecting the costs of the application, and the
costs of the production and inspection; and in the ab-
sence of a special order, the same shall be costs in
the cause.

FORM OF NOTICE REFERRED TO.
A.
‘ ‘ A. B.
In the Queen’'s Bench. vs.
C. D

Take notice that the plamtlﬂ‘ (or defendant) in this
cause proposes to adduce in evidence the several docu-
ments hereunder specified, and that the same may be
inspected by the plaintiff (or defendant) his attorney or
agent, at on between the hours of and
and that the plaintiff (or defendant) will be required
to admit that such of the said documents as are specified
to be originals, were respectively written, signed or exe-
cuted, as they purport respectively to have been; that
such as are specified as copies, are true copies; and that
such documents as are stated to have been served, sent,
or delivered, were so served, sent or delivered respec-
tively, saving all just exceptions to the admissibility of
all such documents as evidence in this cause.

Dated, &c.
G. R.
Attorney for (Plaintiff or Defendant.)

To
E. F. ‘
Attorney, or Agent, for (Plazntzﬁ‘ or Defendant.)

Then describe the documents, the manner of doing
which may be as follows:
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ORIGINALS.

35

Description of the Documents.

Dates.

Deed of Covenant between A. B. and C. D. of

the 1st part, and E. F. of the 2nd part .. ..
Indenture of Lease from A. B.to C. D. ......
Indenture of Release between A. B. and C. D.

Ist part, &C. cccevscroiionivans
Letter. Defendant to Plaintiff .. ..
Policy of Insurance on ——..ceecieereaocsnen
Memorandum of Agreement between C. D. and

se ss vs e oe

et secece e

Bill of Exchange for £100 at 3 months, drawn
by A. B. on and accepted by C. D. indorsed

1 January, 1838.
1 February, 1838.

2 February, 1838.
1 March, 1838. .
3 December, 1839.

9 January, 1838.

BYE.F.and G: K.vivevereaneeononnennns 1 May, 1839.
COPIES.
: Original or Dupli-
Description of Documents. Date. cate served, sent or

delivered, when, how,
and by whom.

Register of Baptism of A.B.

in the parish of — .... | 1 January, 1808.

Letter. Plaintiff to Defendant

Notice to produce papers .... | 1 March, 1838.

1 February, 1838.

Record of a judgment of the

Post, 2nd Feb'ry,
1838.
{Served 2nd March,

{Sent by General

1838, on Defen-
dant’s Attorney, by
E. F. of —.

Court of King’s Bench, in
an action, J. D, vs. J. N.

Letters Patent of King George
1

s soeecscsersecrvernen

Trinity Term,
10th Geo. IV.

1 January, 1800.

FORM OF DECLARING.
XXIX. (») Every declaration shall in future be en- Proposed

17mder statlu‘tle ¢
. . . ' th Wm. IV.:
(v) If the declaration is not entitled of any day or year, or cap. 3.

of a day different from that on which it is actually filed, it
will be deemed irregular, though not a nullity.— Hodson v
Pennell. 4 M. & W. 373, and in a case before Parke B., at
Chambers, 1st August, 1839, Lewis v. Duthie, where the
declaration was entitled the proper day and year, but “in
the year of our Lord” was omitted, the learned baron con-
sidered it irregular, and in such cases the defendant may have
the declaration set aside on application to the court or a
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titled in the court, and of the day of the month and year
in which it is filed, and shall commence as follows :—

IN THE QUEENS BENCH

day of in the year of our Lord
A.B. by E. F. his attorney (or in his own proper
person) complains of C. D. for that, &c.
XXX. (w) Every pleading, as well as the declaration,

7th Wm. 1V. shall be entitled of the day of the month and year when

cap. 3.

the same is filed, and shall bear no other time or date;
and every declaration and other pleading shall also be
entered on the record made up for trial, and on the
judgment roll, under the date of the day of the month
and year when the same respectively took place, and
without reference to any other time or date, unless

“otherwise specially ordered by the court or a judge.

Proposed
under statute
7th Wm. IV,
cap. 3.

XXXI. (z) The name of a district shall in all cases
be stated in the margin of a declaration, and shall be
taken to be the venue intended by the plaintiff; and no

judge within the time allowed for pleading.—Newnham w.
Hannay. 5 Dowl. 189; Hough ». Bond. 1 M. §& W, 314,
This rule, it would seem, does not extend to ejectments.—
Doe Haines v. Roe. 2 M. & Scott 609 ;. Doe Ashman v. Roe.
1 Bing. N.C. 253 ; Doe Evans v. Roe. 2 A. §E.11. Though
it does to pleadings in scire facias on a judgment, and aithough
in England the simijlar rule has been held not to affect
real actions or revenue cases, because the courts have not a
common jurisdiction over them.—Miller v. Miller. 3 Dowl.
408 ; yet as this reason cxpnot.apply to the Court of Queen’s
Bench here, it is presumed that the above rule and the
following one would be held to apply to such cases.

(w) See note to rule 29. ‘

(z) If, notwithstanding this rule, the venue should be
stated, the opposite party can only move to strike it out, and
cannot demur.—Farmer,v. Champneys. 1 C. M. & R. 369;
Fisher v. Snow. 8 Dowl. 27; Townsend v. Gurney. 3 Dowl.
168.  But if there be no venue either in the body of the
declaration or the margin, the proper course seems to be to
demur.—Remington v. Taylor. 1 Lutw. 236. In local actions
laying the venue in the wrong county is a ground or nonsuit,
or if the error appear on the face of the record of demurrer ;
but after verdict or judgment by default, the error will be
cured by the statute of jeofails. 1 Saund. 241 n.
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venue need be stated in the body of the declaration, or in
any subsequent pleading..

Provided that in cases where local description is now
required such local description shall be given.

XXXII. (y) And whereas by the mode of pleading Proposed

hereinafter prescribed the several disputed facts material e

cap. 3.

'(y) Two counts describing the same contract cannot be
allowed, though the defendant be described in one of them
as jointly responsible, in the other as severally so.—Chol-
mondley v. Payne. 3 Bing. N. C. 708.  So where a declara-
tion contained onme count claiming a fee or reward in the
name of metage on coals imported into the port of Truro,
alleged to be due to the plaintiff as lessee under the corpora-
tion of Truro of an ancient office of meter, to which the fee
was stated to be incident, and another count claiming the
same as a port duty ; the court held that these counts were
only different statements of the same subject matter of com-
plaint, within the meaning of the above rule, and that one of
them must be struck out.—Jenkins v. Treloan. 1 M. & W.
16. And where a declaration in ejectment on the demise of
the church-wardens and overseers of a parish to recover
parish property, contained two sets of counts, one specifying
the names of the individuals, and the other not, the court
ordered one of them to be struck out.—Doe Landeselio v.
Roe. 4 Dowl. 222. But where the first count was to recover
double rent on the statute, 11 Geo. 2 ch. 19 § 18, and the
second for use and occupation, both counts were allowed
to be retained.—Thornton v. Whitehead. 1 M. & W. 14, and
in action on the case against a sheriff one count has been
allowed for not arresting, and another for an escape.—Guest
v. Everett. 9 Legal Observer 75, and also against a carrier,
one count for not carrying safely to a port, and another for
not conveying from the wharf where the goods were landed
to the plaintiff’s warehouse.—James v. Bourne. 6 Dowl. 603.
In an action on a policy of insurance two counts were not
allowed, one alleging the loss to have been occasioned by the
perils of the seas, and the other by the barratry of the master.
—Blyth v. Shepperd. 1.DowlL N. S. 880. .Where the defen-
dant took premises under a demise for three years from
Christmas, 1839, and continued to occupy them until July,
1841, when he quitted them, having paid rent to the mid-
summer previous: Held in an action brought to recover: the
rent, which subsequently .accrued due, that the plaintiff was
not entitled to have a count on the demise, and aiso a count
for use and occupation, but that he must make his election.—
Arden v. Pullen. 9 M. § W. 430. A count in case for em-

E
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to the merits of the case, will before the trial, be brought
to the notice of the respective parties more distinctly
than heretofore, and by the act of 7th Wm. IV. ch. 8,

sec. 15, the powers of amendment at the trial in cases of
variance, in particulars not material to the merits of the
case, are greatly enlarged : A

Several counts shall not be allowed in taxation of
costs, unless a distinct subject matter of complaint is in-
tended to be established in respect of each; nor shall
several pleas or avowries, or cognizances be allowed, un-
less a distinct ground of answer or defence is intended
to be established in respect of each.

Therefore counts founded on one and the same prin-
cipal matter of complaint, but varied in statement,
description or circumstances only, are not to be allowed.

Ex. gr. Counts founded upon the same contract, de-
scribed in one as a contract without a condition, and in
another as a contract with a condition, are not to be
allowed ; for they are founded in the same subject matter
of complaint, and are only variations in the statement of
one and the same contract.

So counts for not giving or delivering, or accepting a
bill of exchange, in payment, according to the contract
of sale, for goods sold and delivered and for the price of
the same goods to be paid in money, are not to be allowed.

So counts for not accepting and paying for goods sold,
and for the price of the same goods as goods bargained
and sold, are not to be allowed.

But counts upon a bill of exchange or pronussory note,
and for the consideration of the bill or note, in goods,
money or otherwise, are to be considered as founded on
distinct subject matters of complaint; for the debt and
security are different contracts, and such counts are to
be allowed.

ploying a vessel let to hire to the defendant in an illegal man-
ner, whereby the vessel was rendered Liable to forfeiture, may
be joined with a connt charging a breach of an express con-
tract in detaining the vessel longer than the stipulated time.—
Bleaden v. Rapallo. 3 Scott N. R. 564.
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Two counts upon the same policy of insurance are not
to be allowed. But a count upon a policy of insurance,
and a count for money had and received to recover back
-the premium upon a contract implied by law, are to be
allowed.

Two counts upon the same charter-party are not to be
allowed. Buta count for freight upon a charter-party,
and for freight pro rata itineris upon a contract implied
by law, are to be allowed.

Counts upon a demise and for use and occupatxon
of the same land for the same time, are not to be
allowed.

In actions of fort for misfeasance, several counts for
the same injury, varying the description of it, are not to.
be allowed.

In‘:the like actions for non-feasance, several counts
founded on various statements of the same duty, are not
to be allowed.

Several counts in trespass, for acts committed at the
same time and place are not to be allowed.

Where several debts are alleged in indebitatus as-
sumpsit to be due in respect of several matters; Ex. gr.
for wages, work and labour, as a hired servant, work and
labour generally, goods sold and delivered, goods bar-
gained and sold, money lent, money paid, money had
and received, and the like, the statement of each debt
is to be consideréd as amounting to a several count,
within the meaning of the rule which forbids the use of
several counts, though one promise to pay only is alleged
in consideration of all the debts.

Provided that a count for money due on an account
stated, may be joined with any other count for a money
demand, though it may not be intended to establish a
distinct subject matter of complaint in respect of each of
such counts.

The rule which forbids the use of several counts, is
not to be considered as precluding the plaintiff from
alleging more breaches than one of the same contract in
the same count.
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XXXIIL () Pleas, avowries and cognizances founded

(z) By Provincial Statute, 2 Geo. 4 ch. 1, § 7, com-

. monly called the King’s Bench Act, “any defendant or

defendants in any action or suit in the said court, to plead
a s many several matters thereto as he shall think necessary
without leave of the said court, where he would be entitled to
do so by obtaining such leave, under the same regulations
and restrictions as are declared by the British Statute passed
in the fourth year of the reign of Queen Anne, chap. sixteen,
section four, any thing in the said clause to the contrary not-

withstanding ;” and by the recited statute of Anmne it was

provided “that the defendant or tenant in any action or suit,
or any plaintiff in replevin in any court of record, may, with
the leave of the same, plead as many several matters thereto
as he shall think necessary for his defence; Provided never-
theless, that if any such matter shall upon a demurrer joined
be judged insufficient, costs shall be given at the discretion of
the court, or if a verdict shall be found upon any issue inthe
said cause for the plaintiff or demandant, costs shall be als¢
given in like manner, unless the judge who tried the said
1ssue shall certify that the said defendant or tenant, or plain-
tiff in replevin, had a probable cause to plead such matter, which
upon the said issue shall be found against him: Provided
also, that nothing in this act shall extend to any writ, decla-
ration or suit of appeal of felony, &c., or toany writ, bill,
action or information upon any penal statute.” Inaddition to
this and the preceding rule, there are in England rules 6 & 7
of all the courts of H. T. 4 WilL IV., by the former of which
provision is made for striking out with costs, counts or pleas,
&ec., pleaded in violation of the above rules, and by the latter
the party pleading more than one count or plea, &c., and
failing to establish a distinet subject matter of complaint in
respect of each count, or distinct ground of defence in respect
of each plea, &c.,is rendered liable for all the costs occasioned
by such count or plea, &e., It is conceived that, although
there is no provision in any of the above rules of the Court of
Queen’s Bench for striking out counts or pleas, &c., similar
to the rule adopted in England, yet that the same practice
would be observed in the court here, as if such a rule did
exist, as all these rules have the force of statutary enactments,
and the express directions in rules 32 &33 that not more than
one count or plea, &c., shall be allowed in the cases pointed
out, would seem to make the application to the court or a
judge at chambers to strike out such additional count or plea,
&c., the proper course of procedure, although it may per-
haps be deemed that the payment of the costs of the pleadings.
&e., by the party failing to substantiate a distinct cause of
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on one and the same principal matter, but varied in
statement, description or circumstances only, (and pleas

action or defence on each issue, under rule 26, would be a
sufficient disallowance of the additional count or plea. The
statute 4 & 5 Anne, and the Queen’s Bench Act, do not bind
the Queen.—Attorney General v. Algood. Parker 1, 10. Nor
do the above rules ; and at her suit the defendant cannot plead
several pleas without leave of the Attorney General.—Reg. v.
Bewdley. 1 P. Wms. 220 ; R.v. Archbishop of York. Willes
533, The object of these rules seems to be to prevent the
same defence being pleaded in different forms, and not to
bricg into question the inconsistency of the pleas, unless it be
grossly manifest, and in Tribuer v. Duerr. 1 Bing. N. C. 265,
Tindal C. J. observed that *the late rules for the regulation
of pleading nowhere state that pleas that are inconsistent with
each other shall not be allowed ; on the contrary, among the
examples of pleas that may be pleaded together, we find
pleas of payment, and of accord and satisfaction, or of release
are distinct, and are to be allowed ; these, and many others
that might be referred to, are instances of pleas that cannot
all be true, and in that sense are inconsistent; it was not
intended that the defendant should be shut out from any bona
fide ground of defence; though, where pleas that are mani-
festly inconsistent with each other appear to be vexatiously
pleaded, and for the purpose of occasioning inconvenience
and expense to the plaintiff, the court will not allow them.”
" Under the statute of Anne, several pleas could not be pleaded
without leave of the court, but now in all the courts in
England such leave can be obtained by rule drawn up on
judge’s summons and order, under rule 13, T. T. T Will. IV.
In this country, the King’s Bench Act dispensed with the
necessity of obtaining leave of the court to plead several mat-
ters, and under these rules several matters may still be pleaded
without leave of the court, subject of course to objections as
to their allowance and to the payment of the costs of issues
raised on them, if the defences should fail to be proved
separately and distinetly. In trespass for false imprisonment
on a charge of felony, the court allowed the defendant to
withdraw a former plea, and plead several pleas, Tindal C. J.
observing that * where the same facts and circumstances are Pleas allow-
differently stated in different pleas, the rule applies; but °d together.
where the same facts lead to different conclusions in law, itis
material to the defendant, and of advantage to the plaintiff,
that the different views of the facts which are relied on should
be put on the record.—7 Dowl. 251. In troverthe defendant
has been allowed to plead a right of lien by agreement, aright
of lien by usage, and the same usage in two other pleas, but
E 2 :
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in bar in' replevin are within the rule), are mot to be
allowed.

with reference to a delivery of goods by two different parties.
Leuckhart ». Cooper. 3 Dowl. 415. In replevin, an avowry
justifying the taking of cattle damage feasant, in the locus in
quo as the soil of A, and the like avowry as the soil of B,
have been allowed.—Evans v. Davies. 3 N. & P.464. In
case for the obstruction of a right of way, the defendant was
allowed to plead, not guilty, leave and license, a denial of the
plaintiff’s possession of the locus in quo, and a denial of the
plaintiff ’s right of way.—Forrest v. Hale. 2 Jurist 302. In
assumpsit against an attorney for negligence in providing in-
sufficient security upon an advance of money, he was allowed
to plead non assumpsit, and several other pleas, that the loss
was not the result of the alleged negligence.—Wright v.
Newton.. 3 Scott 595. Pleas that part of the consideration
for which the action was brought was money lent for the
purpose of gaming, and that it was money lost at play, are,
(though founded upon the same transaction) distinct defences,
and therefore allowable.—Temple v. Reily. 9 Dowl. 62. In
an action of trespass for entering and obstructing the naviga-
tion of a steam-vessel, the court allowed the defendant to-plead

- —first, not guilty ; secondly,leave and license ; thirdly, that the

defendant entered the steam-vessel to prevent two persons from
fighting : fourthly, that the steam-vessel was in danger of
being wrecked, to prevent which the defendant went on board
to save her : fifthly, that a third party had a lien on the ves—
sel, and that the defendant, as his servant, went on board to:
take possession of her for him.—Johnstone ». Knowles. 1
Dowl. N. 8. 30. In trespass quare clausum fregit, the defen-
dants were allowed to plead—first, not guilty ; secondly, not
possessed ; thirdly, a plea stating that one, I, was seized in
fee of the close, who demised to B., and . after stating various.
demises that one F. demised to H., who became bankrupt,
and that the defendants entered as his assignees; fourthly,
a like plea, stating, however, that H. mortgaged to one R. and
continued in possession as tenant to R. and that the defendants
entered as assignees of H. who had become bankrupt; fifthly,
a like plea to the fourth, only stating that H. and R., to de-
fraud the creditors of H., demised to the plaintiff.—Pin. ».
Grazebrook. 1 Dowl. N. S. 489.

In trespass quare clausum fregit, two pleas justifying the
trespasses under a custom, with and without a condition, were
not allowed. Where a defendant may by statute give the
special matter in evidence under the general issue, he will
not be permitted to plead the general issue, and also a special
plea of justification.—Ross v. Clifton. 11 A.§& E.631; Legge
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Pleas of solvit ad diem, and of solvit post diem, are
of time only, andare not to be allowed.

But pleas of payment and of accord and satisfaction,
or of release, are distinct and are to be allowed.

Pleas of an agreement to accept the security of A. B.
in discharge of the plaintiff’s demand, and of an agree-
ment to accept the security of C. D. for the like pm'pose,
are also distinct and are to be allowed.

But pleas of an agreement to accept the security of a
third person in discharge of the plaintiff’s demand, and
of the same agreement, describing it to be an agreement
to forbear for a time in consideration of the same secu-
rity, are not distinct; for they are only variations in the
statement of one and the same agreement, whether more
or less extensive, in consideration of the same security,
and not to be allowed.

In trespass quare clausum freglt pleas of soil and
freehold of the defendant in the locus in quo, and of
the defendant’s right to an easement there, and pleas of
right of way, are distinct and are to be allowed.

So pleas of a right of way over the locus in quo,
varying the termini or. the purposes, are not to be
allowed.

Avowries for d1stress for rent, and for dlstress for
damage feasant, are to be allowed. ‘

But avowries for distress for rent, varying the amount

v. Boyd. 9 Dowl. 39. Pleas varying the allegations of fraud
and want of consideration in an action by the indorsee against
the maker of the note, were not allowed,—Beavan v. Tanner.
8 Dowl. 870. .In an action on a policy of insurance effected

on a ship and cargo, the defendant was not allowed to plead, -

first, that the pohcy had been made by fraud; secondly, that
the defendant’s promise and subscription to the policy had
been obtained by fraud ; thirdly, that an inconsiderable por-
tion only of the cargo was put on board as a cloak or pretence
for effecting a policy, and with intent of defrauding the un-
derwriter in the event of the loss of the ship: fourthly, that
an inconsiderable portion only of the cargo was loaded on
board, with intent that it might appear to constitute a valuable
cargo, and with the intent that it should be lost by frand.—
Reid v. Rew. 6.J unst, 999,
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of rent reserved, or the times at which the rent is paya-
ble, are not to be allowed.
The example in this, and other places specxﬁed are
given as some instances only of the application of the
- rules to which they relate: But the principles contained
in the rules are not to be considered asrestricted by the
- examples specified.

PLEADINGS.

Proposed XXXIV. (a) Whereas declarations in action upon
tmderstatdte bills of exchange, promissory notes, and the counts
é;?, ‘;’ usually called the common counts, occasion unnecessary
expense to parties by reason of their length, and the
same may be drawn in a more concise form Now, for
the prevention of such expense, it is ordered, that if any
declaration in assumpsit, filed or delivered after these
rules shall come into force, (being for any of the demands
mentioned in the schedule of forms and directions an-
nexed to this order, or demands of a like nuture) shall
excced in length such of the said forms set forth or di-
rected in the schedule, as may be applicable to the case, or
if any declaration in debt to be so filed, or delivered for
similar causes of action, and for which the action of as~
sumpsit would lie, shall exceed such length, no costs of the
excess shall be allowed to the plaintiff if he succeeds in
the cause; and such costs of the excess as have been

(@) The words in this rule “or demands of a like nature,”
and the direction as to drawing foreign bills at the end of
these forms, seem to establish that these particular forms are
merely given as a few instances, and that in all other cases, at
least of common debts, it is in_ended that the pleadings may
and ought to be framed in the like concise manner. The
forms of declaration on bills and notes given in the schedule
above, are much more concise than those which were adopted
by the courts in England, as the unnecessary staterents of
the delivery of the note or bill to the plaintiff or indorsee, and
of notice to the defendants of the indorsements, and the direc-
tion of the bill to the drawee, which are to be found in the
English forms, are all omitted here, and in the forms of the
common counts “price and value” and “then and there,”
unnecessarily inserted in the English forms, are also omitted.
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incurred by the defendant, shall be taxed and allowed to
the defendant, and be deducted from the costs allowed
to the plamnﬁ‘

And it is further ordered, tbat in the taxation of
costs as between attorney and client, no costs shall be
allowed to the attorney in respect to any such excess of
length, and in case any costs shall be payable by the
plaintiff to the defendant, on account of such excess, the
amount thereof shall be deducted from the amount of the
attorney’s bill.

LN

SCHEDULE OF FORMS AND DIRECTIONS.

Count on @ Promissory Note against the Maker by Payee or
Fndorsee, as the case may be.

msmuc'r, For that Whereas the defendant on the

TO WIT: day of in the year of
our Lord , made his promissory note in wntmg,
and thereby prormsed to pay to the plaintiff £—,
days (weeks or months) after the date thereof (or as
the fact may be) which period had elapsed before the
commencement of this suit, (or if the note be payable to
A, B.) and thereby promised to pay to A. B. or order
£- . ‘days, (weeks or months) after the date
thereof, (or as the fact may be), which period had elapsed
before the commencement of this suit; (and the said A. B.
then endorsed the same to the plamtlﬁ") and the said
defendant thereupon became liable to pay the amount
of the said note to the plaintiff, according to the temor
and effect thereof

Count ona Promz'sson/ Note against Payee by Indorsee.

- p1sTRICT, | For that whereas one C. D. on the

TO WIT: ‘ day of in the year of our
Lord , made his promissory note in- writing, and
thereby promised to pay the defendant or order, £ y
days (weeks or months) after the date thereof (as
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the fact may be) which period had elapsed before the com-
mencement of this suit; and the defendant then indorsed
the same to the plamtlﬂ' (or and the defendant then
indorsed the same to one X. Y. and the said X. Y. then
indorsed the same to the plaintiff), and the said C. D.
did not pay the amount thereof, although the same. was
duly presented on the day when it became due, of all
which the defendant had due notice; whereby the defen-
dant became liable to pay the amount of the said note to
the plaintiff, according to the tenor and effect thereof.

Count on a Promissory Note against Indorser by Indorsee.

DISTRICT, | For that whereas one C. D. on the
TO WIT : day of in the year of our
Lord , made his promissory note in writing and
thereby promised to pay X. Y. or order £
days (weeks or months (after date thereof, (or as the
fact may be), which period had elapsed before the com-
mencement of this suit; and the said X.Y. thenindorsed
the same to the defendant, and the defendant then in-
dorsed the same to the plaintiff, (or, and the defendant
then indorsed the same to Q. R. and the said Q. R. then
indorsed the same to the plaintiff ), and the said C. D.
did not pay the amount thereof, although the same was
duly presented on the day when it became due, of all
which the defendant had due notice; and whereby the
defendant became liable to pay to the plaintiﬁ‘ the amount
of the said note according to the tenor and effect thereof.

Count on an Inland Bill of Exchange against the Acceptor by
the Drawer being also the Payee.

DISTRICT, | For that whereas the plaintiff on the

TO WIT : -day of in the year of our
Lord , made his bill of exchange in writing, and
thereby required the defendant to pay to the plaintiff
) days (weeks or months) after the date (or
sight) thereof (as the fact may be) which period had
elapsed before the commencement of this suit, and the
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defendant then accepted the said bill, and thereby be-
came liable to pay the same to the plaintiff, according to
the tenor and effect thereof, (or, if the acceptance be
special, add, and of his said acceptance thereof).

Count on an Inland Bill of Exchange against the Acceptor
by the Drawer not being the Payee.

DISTRICT, | For that whereas the plaintiff on the

TO WIT.: day of in the year of our
Lord made his bill of exchange in writing, and
thereby required the defendant to pay O. P., or order,
£ , —— days (weeks or months) after the date (or
sight) thereof, which period had elapsed before the com-
mencement of this suit, and the defendant then accepted
the same; yet he did not pay the amount thereof, al-
though the said bill was duly presented on the day when
it became due, and thereupon the same was then returned
to the plaintiff, whereby the defendant became liable to
pay the said bill to the plaintiff, according to the tenor
and effect thereof.

Count on an Inland Bill of Ezchange against the Acceptor,
by Indorsee.

DISTRICT, | For that whereas one E. F. on the
TO WIT : day of in the year of our
Lord - made his bill of exchange in writing, and
thereby required the defendant to pay to the said E. F.
(or to G. H.) or order £ days (weeks or
months) after sight (or date) thereof, which period had
elapsed before the commencement of this suit, and the
defendant then accepted the said bill ; and the said E. F.
(or the said G. H.) then indorsed the same to the plain-
tiff {or, and the said E. F. or the said G. H. then in-
dersed the same to J. K. and the said J. K. then indorsed
the same to the plaintiff); whereby the defendant be-
came liable to pay to the plaintiff the amount of the said
- bill, according to the tenor and effect thereof (or if the
acceptance be speclal, add, and of his acceptance thereof.)
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Count on an Inland Bill of Exckange against the Acceptor
by the Payee not being Drawer.

DISTRICT, | For that Whereas one E. F. on the

TO WIT : day of in the year of our
Lord made his bill of exchange in writing, and
thereby required the defendant to pay to the plaintiff
£ \ days (weeks or months) after the sight
(or date) thereof, which period had elapsed before the
commencement of this suit, and the defendant then ac-
cepted the same, whereby he became Liable to pay to the
plaintiff the amount of the said bill, according to the
tenor and effect thereof (or if the acceptance be special
add, and of his acceptance thereof.)

Count on an Inland Bill of Ea:change against the Drawer by
Payee on non-acceptance.

msrmcr, For that whereas the defendant on the

TO WIT, day of in the year of our
Lord made his bill of exchange in writing, and
thereby required one J. K. to pay to the plaintiff £
days (weeks or months) after the sight (or date)
thereof; and the same was then presented to the said
J. K. for acceptance, and the said J. K. then refused
to accept the same, of all which the defendant had due
notice, whereby he became liable to pay to the plaintiff
the amount of the said bill.

Count on an Inland Bill of Exchange against Drawer b Y
Indorsee, on non-acceptance. :

DISTRICT, | For that whereas the defendant on the
‘ TO WIT: day of - in the year of our

Lord made his bill of exchange in writing, and
thereby required one J. K. to pay to the order of the
said defendant £ days' (weeks or months)
after sight (or date) thereof' and the said defendant then
indorsed the same to the plaintiff (or, and the defendant
then indorsed the same to one L. M., and the said L. M.
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then indorsed the same to the plaintiff) and the same
was then presented to the said J. K. for acceptance, and
the said J. K. then refused to accept the same, of all
which the defendant had due notice, whereby he became

~ liable to pay to the plaintiff the amount of the said bill.

ount qf an Inland Bill of Exchange agamst Indorser by
Indorsee, on non-acceptance.

DISTRICT, | For that whereas one N. O. on the

TO WIT : day of in the year of our
Lord - made his bill of exchange in writing, and
thereby required one P. Q. to pay to the order of him
the said N. O. (or of one X. Y.) £ days
(weeks or months) after the sight (or date) thereof, and
the said N. O. (or the said X.Y.) then indorsed the
said bill to the defendant {or to R. S. and the said R. S.
then indorsed the same to the defendant) and the said
defendant then indorsed the same to the plaintiff, and
the same was then presented to the said P. Q. for ac-
ceptance, and the said P. Q. then refused to accept the
same, of all which the defendant had due notice ; whereby
he became liable to pay the amount of the saxd bill to
the said piamtlﬂ‘

| Count on an Inland Bill of Ezckdnge against Payee by
Indorsee, on non-acceptance.

DISTRICT, | For that whereas one N. O. on the

TO WIT: day of in the year of our
Lord. - made his bill of exchange in writing, and
thereby required one P. Q. to pay to the defendant or
days (weeks or months) after the
sight (or date) thereof; and the defendant then indorsed
the said bill to the said plaintiff (or to one R. S. and the
said R. S. then indorsed the same to the plaintiff), and
the same was then presented to the said P. Q. for accept-
ance; and the said P. Q. then refused to accept the

- same; of all which the defendant then had due notice;

F
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whereby he became lable to pay to the plamnﬁ‘ the
amount of the said bill.

Count on a Promissory Note dccardz'ng to the Form in the
Statute of 3 Vic. chap. 8.

DISTRICT, | For that whereas the said —

TO WIT : maker of the note) on the day
of at made his promissory note in writing,
and thereby promised (setting forth the note in the usual
manner) and the said (the first, second, or other
indorsees) afterwards duly indorsed the same, and the
said (the last indorsee) delivered the said note so
indorsed to the said plamtlﬁ‘ (aver presentment, notice,
&c., when by law necessary in the particular case) by
reason whereof the said (all the defendants) became
jointly and severally liable to pay to the said plaintiff
the said sum of money in the said note specified, and
being so liable, afterwards jointly and severally promised the
said plaintiff to pay him the same. (Add the usual breach. )

(the

Count on a Bill of Exchange according to the Formin the
Statute of 3 Vic. chap. 8.

DISTRICT, For that whereas the said (the
TO WIT: - drawer) on the day of at
drew his certain bill of exchange directed to -
(setting forth the bill according to its tenor and effect)
and the said (the drawer) afterwards duly accepted

the same; and the said (the first and other in-

dorsers) afterwards duly indorsed the said bill of ex-

change ; and the said —— (the last indorser) delivered

the said bill so indorsed to the said plaintiff (aver pre-

~ sentment, protest, notice, &c., where by law necessary in

the particular case) by reason whereof the said all

the defendants) became jointly and severally liable to

pay to the said plaintiff the said sum of money in the

said bill speclﬁed, and being so liable afterwards jointly
and severally promised the said plaintiff to pay him the

same. (Add the usual breach.)
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Directions for Declarations on Bills when the Action is
brought for non-payment.

First—On Bills payable after date.

If the declaration be against any party to the bill ex-
cept the drawer or acceptor, and the bill be payable at
any time after date, and the action be brought for non-
payment, it will be necessary to insert as in declarations
on promissory notes, immediately after the words denot-
ing the time appointed for payment, the following words,
viz., “ which period had elapsed before the commence-
“ment of this suit;” and instead of averring that the bill
was presented to the drawee for acceptance, and that he
refused to accept the same, to allege that the drawee
(naming him) “did not pay the said bill although the
“ same was duly presented on the day when it became due.”

Second.—On Bills payable after sight.

And if the declaration be against any party except the
drawee or acceptor, and the bill be payable at any time
after sight, it will be necessary to insert after the words
denoting the time appointed for payment, the following

words, to wit: “and the said drawee (nammo‘ him) then

“saw and accepted the same, and the said penod had
“elapsed before the commencement of this suit,” and
instead of alleging that the bill was presented for accept-
ance and refused, to allege that the drawee (naming him
did not pay the said bill, although the same was duly
presented when it became due.

Directions for Declaratzons on Balls or Notes payable
at sight.
If a note or bill be payable at sight, the form of the

declaration must be varied so as to suit the case, wl’nch
may be easily done.

On Foreign Bills.
Declarations on foreign bills may be drawn according to
the principles of these forms with the necessary variations.
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Common Counts.
pisTRICT, | For that whereas the defendant, on the
TO WIT : ' day of in the year of our
Lord was indebted to the plaintiff in £ for
goods bargained and sold (or sold and delivered) by the
plaintiff to the defendant at his request.

And in £ for work done and materials for the
same provided by the plamtlff for the defendant, at hls
request.

And in £ for money lent by the Pplaintiff to the
defendant, at his request.

And in £ for money paid by the plaintiff for the

use of the defendant, at his request.

And in £ for money received by the defendant
for the use of the plaintiff.
And in £ for money found to be due from the

defendant to the plaintiff, on an account stated between
them.
General Conclusion.

And thereupon the defendant in consideration of the
premises respectively, promised to pay the said several
sums of money respectively to the plaintiff. Yet he hath
not paid any of the said monies or any part thereof’; to
the plaintiff’s damage of £ and therefore he brings
suit, &c.

If the declaration contains only one count on a bill of
exchange, promissory note, or for money, the conclusion
and breach must be framed to suit the case.

PLEADINGS IN PARTICULAR ACTIONS.

1. AssumpsiT. ‘
Firstly. (3) In all actions of assumpsit, except on bills

7¢th Wm.1V. of exchange, and pr01mssory notes, the plea of non-

cap. 3.

() By the terms of the above rule the plea of non assumpsit
is to operate only in denial of the ezpress contract or promise
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assumpsit shall operate only as a denial in fact of the
express contract or promise alleged, or of the matters of

alleged, or of the matters of fact from which the contract or
promise alleged may be implied by law, and as the promise
alleged in an indebitatus count is only ¢mplied from the plain-
tiff’s proof that the alleged debt had been contracted, and was
completely due and actually payable before the action was com-
menced, the plea of non assumpsit to an indebitatus count
denies that the alleged debt was due, and also denies that the
implied promise to pay on request had been made; where,
therefore, no debt has become completely due, no special plea
is necessary, as where the credit for goods sold and delivered
has not expired.—Cousens v. Paddon. 4 Dowl. 492; Gregory
v. Hartnoll. 7&. 699. And where the requisites of the statute
of frauds have not been complied with, the general issue is
sufficient to let the defendant into this defence.—Leaf v.
Tuton. 10 M. & W. 393; although it had been previously
decided that such defence should be specially pleaded.—Maggs
v, Ames. 4 Bing. 470. So in assumpsit for use and occu-
pation, a defence that the premises were held under a
demise from the plaintiff for rent payable quarterly,
and that before the rent became due, the plaintiff evicted
the defendant, could be made under the general issue.
— Prentice ». Elliott. 5 M. & W. 606. So also the
partnership of the plaintiff and defendant.—Payne ». Hales.
5 M. & W, 598, And in action for wages, under this
plea, the defendant may shew what the services were worth,
and the jury may give damages accordingly.—Baillie v. Kell,
4 Bing. N. C. 638. And in assumpsit on a guarantee, under
the general issue the defendant may shew that the considera~
tion alleged in the declaration is not the real consideration to
be inferred from the instrument.—Raikes v. Todd. 1 P. & D,
138. So that the goods, &c., were not according to contract,
and were not accepted or were returned.— Flight v. Booth.
1 Bing. N. C. 70.  And that part of contract not performed
by plaintiff, and no benefit to defendant.—Oxendale v.
Wetherall. 9 B. & C. 386 ; Garduer v. Alexander. 3 Dowl. 146.
Attorney’s bill not delivered more than a month before action
brought.—Beck v. Mordaunt. 4 Dowl. 112 ; Moore v. Boul-
cott. 2 Dowl. 145. But an alteration in the contract after
execution must be pleaded specially.—Hemming v. Trenery.
1P. &D.661. And where the plaintiff declared specially
that in consideration that he had sold and delivered twenty
tons of best Dutch lead to the defendant, the defendant pro-
mised to deliver him prussiate of potash to the same amount,
and the plaintiff averred the delivery of the lead, but alleged
as a breach that the defendant would not deliver the full
F 2



54 NEW RULES.

fact from which the contract or promise alleged may be
implied by law. :

Ex. Gr.—In an action on a warranty the plea will
operate as a denial of the fact of the warranty having
been given, upon the alleged consideration, but not of
the breach: and in an action on a policy of insurance,
of the subscription to the alleged policy by the defen-
dant, but not of the interest, of the commencement of
the risk, of the loss, or of the alleged compliance with
warranties. :

In actions against carriers and other bailees, for not
delivering or not keeping goods safe, or not returning
them on request, and. in actions against agents, for not
accounting, the plea will operate as a denial of any ex-
press contract to the effect alleged in the declaration,
and of such bailment or employment as would raise a
promise in law to the effect alleged, but not of the breach.

In an action of indebitatus assumpsit for goods sold
and delivered, the plea of non assumpsit will operate as
a denial of the sale and delivery in point of fact; in the
like action for money had and received, it will operate as
a denial both of the receipt of the money and the exist-
ence of those facts which make such receipt by the
defendant a receipt to the use of the plaintiff. ‘

Secondly. (¢) In all actions upon bills of exchange and

quantity of potash : Held that under non assumpsit the defen-
dant could not give in evidence that the lead was of inferior
quality, but should have specially pleaded it.—Pegg v. Stead.
9 C. & P. 636, So illegality of sale or contract must in all
cases be specially pleaded.—Fenwick v. Laycock. 1 Gale &
D. 87. — Clutterbuck ». Coffin. 1 Dowl. N. 8. 479, even
though such illegality appears on the plaintiff’s pleadings, or
by his own evidence.—Daintree v. Hutchinson. 10 M. & W.
85. Inassumpsitonan attorney’s bill, the defendant may prove
under the general issue, that the work became ultimately
useless through the plaintiff ’s negligence.—Bracey v. Carter.
12 A. & E. 373. . ‘

(¢). If non assumpsit is pleaded in an action on a bill of
exchange or promissory note, the plaintiff may sign judgment.
—Kelly ». Villebois. 8 Jurist 1172. Where to an action on
a bill of exchange, together with the money counts, the
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promissory notes, the plea of non assumpsit shall be in-
admissible : in such actions therefore a plea in denial
must traverse some matter of fact.

Ex. Gr.—The drawing, or making, or indorsing, or
accepting, or presenting, or notice of dishonour of the
bill or note.

Thirdly. In every spec1es of assumpsit, all matters in
confession and avoidance, including not only those by
way of discharge, but those which shew the transactions -
to be either void or voidable in point of law, on the
ground of fraud or otherwise, shall be specially pleaded.

Ex. Gr.— Infancy, coverture, release, payment, per-
formance, illegality of consideration, (either by statute or
common law) drawing, indorsing, accepting, &c., bills or
notes by way of accommodation, set off, mutual credit,
unseaworthiness, misrepresentation, concealment, devia-
tion, and various other defences, must be pleaded.

Fourthly. In actions on policies of assurance, the in-
terest of the assured may be averred thus; “that A. B. -
“C. and D. or some or one of them, were or was inte-
“rested, &c.,” and it may also be averred, that the insur-
ance was made for the use and benefit, and on the
account of the person or persons so interested.

II. I~ Covenant axp DEBT.

Firstly. In debt on speciality, or covenant, the plea of
non est factum shall operate as a denial of the execution

defendant pleads non assumpsit to the whole declaration, the
plaintiff should sign judgment as to the eount on the bill, and
enter a nolle prosequi as to the other counts. —Fraser v,
Newton. 3 Dowl. 773. Where the first count of a deelaration
was on a bill of exchange, and the second on an account
stated, and two pleas were pleaded, and there had been judg-
ment on demurrer for the plaintiff on the plea to the count on
the bill, and issue joined on the other which was not a plea
of payment Held that upon a venire ad triandum et inquiren~
"dum, it was not necessary to produce the bill.—Lane v. Mul-
lins. 1 Dowl N. 8. 562. A plea denying the indorsement of
a bill of exchange puts in issue not only the fact of the signa-
ture, but also adehvery with intent to transfer the bill,—
Marston v. Allen. 1 Dowl. N. 8. 442,
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of the deed in point of fact only, and all other defences
shall be specially pleaded, including matters which make
the deed absolutely void, as well as those which make it
voidable. - ‘ ‘

Secondly. (@) The plea of nil debet shall not be allowed
in any action, except in debt on penal statutes.

Thirdly. (e) In actions of debt on simple contract,
other than on bills of exchange and promissory notes, the

(d) The 4th section of the statute 21 Jac. 1 ch. 4, allowing
the special matter to be given in evidence under the general
issue, applies to penal actions given by subsequent statutes,
and therefore nil debet is a good plea in an action for the
penalty on 11 Geo. 2c. 19 § 4, for fraudulently removing
goods from the premises of a tenant.—Jones v. Williams, 7
Dowl. 206 ; Faulkner ». Chevell. 2 P. & D.262. If nil debet
be pleaded to a declaration containing a count on an account
stated, it is bad for the whole declaration, although to the
other counts it is a good plea by statute.—Calvert ». Moggs.
10 A. & E. 632, ‘ ‘

(¢) Under the plea of “never was indebted,” evidence of
an admission by the plaintiff before action brought, that the

. balance of accounts was in favor of the defendant, is inadmis-
sible.—Evans v. Downes. 2 Jurist 1066. Indebt for goods
sold and delivered, and on account stated, it is not competent
for the defendant under the plea of nunquam indebitatus to
show that the goods in question originally belonged to athird
party, who had assigned his property for the benefit of his
‘creditors, and had since given an authority to the plaintiff to
sell the individual ‘goods.—Poole v. Williams. 4 Jurist 748,
In debt the defendant may plead to the debt and not to the
damages, or vice versa.—Henry v Earl. 8 M. & W. 228,
Under a plea of nunquam indebitatus in debt for goods bar-
gained and sold, it is open to the defendant to object that the
contract is void by the seventeenth section of the statute of
Frauds.—Freeken v. Thomlinson. 1 Man. & G. 772. In an
action on an attorney’s bill, plea nunquam indebitatus, the
plaintiff may shew that a greater amount is due to him than
the master allowed on taxation, pursuant to an order for
changing the attorney in the course of the cause, in which
the costs were incurred.—Beck ». Cleaver. 9 Dowl. 111.—
‘Where goods were sold and paid for immediately, held that.
this payment could be shewn under nunquam indebi tatus,—
Bussey v». Barnett. 1 Dowl. N. S. 646, Debt for use and
occupation for half a year ending in May, 1840—plea, nun-
quam indebitatus, At the trial it appeared that the defendant
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defendant may plead that “he never was indebted in
“manner and form as in the declaration alleged,” and
such plea shall have the same operation as the plea of
non assumpsit in indebitatus assumpsit ; and all matters
in confession and avoidance shall be pleaded specially,
as above directed in actions of assumpsxt. ‘
Fourthly. In other actions of debt in which the plea
of nil debet has been hitherto allowed, including those on
‘bills of exchange and promissory notes, the defendant
shall deny specifically some particular matter of fact
- alleged in the declaration, or plead specwlly in confession
and av01dance ‘

III. DeTvUE.

(f) The plea of non detinet shall operate as a denial
of the detention of the goods by the defendant, but not
of the plaintiff’s property therein; and no other defence
than such denial shall be adm1ss1b1e under that plea.

IV. In CASE
Flrstly (g) In actions on the case, the plea of “not

was tenant to the plaintiff from year to yea.r and that in
April, 1839, it was agreed that the tenancy should be put an
end to at the followm<r martinmas ; and that at that time the
defendant accordmgly delivered up the keys of the premises,
and paid the rent then due : Held that evidence of this agree-
ment was admissible under the plea. —Washmgbon v. Har-
than. 6 Jurist 127.

(f) The plea of non detmet merely puts in issue the fact of
detention. If the defence be that the plaintiff was not pos-
sessed of the goods, or that the defendant was justified in
detaining them, it should be specially pleaded.—Richards v.’
Frankum. 6 M. & W. 420. In detinue upon issue joined ona
plea denying property in the plaintiff, it is no defence that
there are other persons co-tenants with the plaintiff, who are
not joined in the action.—Broadbent v. Leadward. 11 A. & E.
209. On aéylea in detinue that the goods are not the goods of
the plaintiff, the defendant may set up_a lien.—Lane v. Tew-
son. 12 A. & E. 116 0. ‘

(9) In case for a malicious arrest, the plea of not guilty
merely puts in issue the wrongful act, viz., the malicious
arrest without probable cause.—Watkins v, Lee. 5 M. & W.
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“guilty” shall operate as a denial only of the breach of
duty, or wrongful act alleged to have been committed by

270; Atkinson v. Raleigh, 6 Jurist 731. In casefagainst the -
defendant for negligence in driving his horse and cart against
the plaintiff’s horse : Held that under “not guilty,” the defen-
dant could not shew that he was not the person driving when
the injury happened, and that the cart did not belongto him;
and after trial the court refused leave to amend by substituting
another plea.—Taverner v. Little. 5 Bing. N. C. 676. In case
for a nuisance in keeping a mizen near the plaintiff’s house,
whereby the air was corrupted, under “mnot guilty,” the
defendant was not allowed to give in evidence an uninter- .
rupted use of it for twenty years.—Flight». Thomas. 2 P. & D.
531. In case for negligent driving, where the plaintiff’s pos-
session of the carriage alleged to have been negligently driven
is stated in the declaration by way of inducement, such pos-
session is admitted by the plea of not guilty.—Emery v. Clark.
2 M. & Rob. 260. The plea of not guilty in case for erecting
a cess pool near a well, and thereby contaminating the water
of the well, puts in issue both the fact of the erection of the
cess pool, and that the water was thereby contaminated.—
Norton ». Scholfield. 9 M. & W. 665. The declaration
alleging that the defendant was possessed of a waggon and
borses, which were under the care of his servaut, and the
servant was driving them, and that the defendant, by his
said servant, so carelessly drove the same, that the plaintiff’s
carriage was injured ; on a plea of not guilty, the defendant
cannot prove that the servant and horses were not his.—Hart
v. Crowley. 12 A. & E. 378. o

Where not guilty is pleaded, if a conversion in fact be
proved, the plaintiff is entitled to a verdiet, although it appear
from the evidence that, at the time.of such conversion, the
plaintiff had parted with his property in the goods.—Vernon
v. Shipton. 2 M. & W, 9. . In trover it appeared that the
plaintiff being the legal owner of the goods in question, they
were seized while in the actual possession of a third party,
under an execution against such third party and sold to the
defendant ; Held that under a plea denying the plaintiff ’s
possession, the defendant might shew the plaintiff authorized
the sale; and that a jury might infer such authority from the
plaintiff consulting with the execution creditor as to the dis-
posal of the property, without mentioning his own claim,
after he knew of the seizure and intention to sell.—Pickard
v, Sears. 6 Ad. & E. 469. Under not guilty, the defendant
cannot set up an absolute property in himself by sale from
the plaintiff.—Barton ». Brown. 5 M. & W, 298. The plea
that the plaintiff was not possessed puts in issue the right of
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the defendant, and not of the facts stated in the induce-
ment ; and no other defence than such denial shall be
admissible under that plea; all other pleas in denial shall
take issue on some particular matter of fact alleged in
the declaration. ‘ ‘

Ex. Gr—In an action on the case for a nuisance to
“the occupation of a house by carrying on an offensive
trade, the plea of “not guilty” will operate as a denial
only that the defendant carried on the alleged trade in
such a way as to be a nuisance to the occupation of the
house, and will not operate as a denial of the plaintiff’s
occupation of the house. In an action on the case for
obstructing a right of way, such plea will operate as a
denial of the obstruction only, and not of the plaintiff’s
right of way ; and in an action for converting the plain-
tiff’s goods, the conversion only, and not the plaintiff’s
title to the goods. ‘ ‘ . y

- In an action of slander of the plaintiff in his office,
profession, or trade, the plea of “not guilty” will operate
to the same extent precisely as at present, in denial of
speaking the words, of speaking them maliciously, and in
the sense imputed, and with reference to the plaintiff’s
office, profession or trade; but it will not operate as a
denial of the fact of the plaintiff’s holding the office, or
being of the profession or trade alleged. ‘

In actions for an escape it will operate as a denial of
the neglect or default of the sheriff or his officers, but
not of the debt, judgment, or preliminary proceedings.
In this form of action, against a carrier, a plea of “not

the plaintiff to the possession of the goods at the time of the
conversion.—Isaac v. Belcher. 7 Dowl. 516. Under not
guilty, the defendant cannot shew a right to detain the goods
on a delivery of them to him by the plaintiff, as a security for
rent.— White v. Teal. 4 Jurist, 890; 4 Per. & D. 43. A lien
may be given in evidence, under the plea * that the plaintiff
was not lawfully possessed.”—Brandas v. Barnett. 1 Man. &
G. 208. In trover for goods seized under a claim of toll,
alleged to be due for landing them at a particular wharf, the
~defendant can set up his claim to the toll under the plea of
Dot possessed.— Webb. v. Tripp. 1 Powl. N, S, 589.



Proviso.

60 NEW RULES.

“ guilty” will operate as a denial of the loss or damage,
but not of the receipt of the goods by the defendant as
carrier for hire, or of the purpose for which they were
received. - ‘ ‘ ‘

Secondly. All matters in confession and avoidance shall
be pleaded specially as in actions of assumpsit. -

V. Ix Trespass.

Firstly. () In actions of trespass quare clausum fregit,
the close or place in which, &c., must be designated in
the declaration by name or abuttals, or other description,
in failure whereof the defendant may demur specially.

Secondly. () In actions of trespass quare clausum fre-
git, the plea of “not guilty” shall operate as a denial
that the defendant committed the trespass alleged in the
place mentioned, but not as a denial of the plaintiff’s

(%) In trespass quare clausum fregit, the declaration des-
cribed the locus in quo as part of the sea beach, and lying
between high water mark and low water mark, and abutting
landwards towards the north on five closes, particularly des-
cribed. Upon the trial, it appeared that these abuttals were
not immediately contiguous to the locus in quo, but that there
intervened a waste strip of shingle, which was no part of the
sea beach, held that the abuttals were not proved..—~Webbers
v. Richards. 1 Gale & D.114. A description of a close by
two abuttals only is a sufficient compliance with this rule.—
North v. Ingamells. 9 M. & W. 249. a

() The plea of liberum tenementum admits the plaintiff’s
possession, and renders it incumbent on the defendant to prove
title, either by deed or by shewing twenty years’ actnal pos-
session.—Brest v. Lever. 7 M. § W. 593. On a plea of libe-
rum tenementum to a close named in the declaration, the
defendant is entitled to a verdict, if he establish a title to that
part of the close on which the trespass was committed, and is
not bound to prove a title to the whole close.—Smith .
Royston. 8 M. & W. 381. ‘ '

It was intended by the Court of Queen’s Bench that these
tules should have been in force after Hil. Term, 6 Vic., but
the time of their coming into operation was altered by the
legislature to the last day of Trin. Term, 6 & 7 Vic., since
which day they have been in operation as to all pleas, &ec.
pleaded after Trin. Term, although pleaded to declarations
filed in or before that term.~—Mich, Term, 7 Vie, P, C. Jones J.
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possession, or right of possession of that place, which, if
intended to be denied, must be traversed specially.

Thirdly. In actions of trespass de bonis asportatis, the
plea of “not guilty” shall operate as a denial of the
defendant having committed the trespass alleged, by
taking or damaging the goods mentioned; but not of
plaintiff’s property therein.

Fourthly. Where in an action of trespass quare clau-
sum fregit, the defendant pleads a right of way, with
carriages and cattle, and on foot, in the same plea, and
issue is taken thereon, the plea shall be taken distribu-
tively, and if a right of way with cattle, or on foot only,
shall be found by the jury, a verdict shall pass for the
defendant in respect of such of the trespasses proved as
shall be justified by the right of way so found, and for
the plaintiff in respect of such. of the trespasses as shall
not be so justified.

Fifthly. And in all actions in which such nght of way
as aforesaid, or other similar right, is so pleaded that the
allegations as to the extent of the right are capable of
being construed d1stnbut1Vely, they shall be taken dis-
tributively.

Provided nevertheless that nothing contamed in any
of the above rules or regulations, relating to pleading in
particular actions, shall apply to any case in which the
declaration shall bear date before the last day of Hilary
- Term next.

XXXVI. All speclal traverses or traverses with an p,o posed
inducement of affirmative matter, shall conclude to the “nﬁ{,ﬁf‘l“‘?
country : Provided that this regulation shall not preclude cap.3. =
the opposite party from pleading over to the inducement

when the traverse is immaterial.
XXXVIL (j) The form of a demurrer shall be as Proposed

s b den

under statute
follows :— : 7th Wm. 1V.

cap. 3.

(j) A demurrer commencing “and the defendant says that
the said declaranon is not sufficient in law ;” and then, pro-
ceeding to assign separate causes of demurrer to each- count,
is in form a demurrer to the whole declaration, and if any
count be good the plaintff is entitled to judgment, the de-

G
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“The said defendant by ——— his attorney (or in
person, &c.) or-the said plaintiff) says that the declara-
tion (or plea, &c.) is not sufficient in law” (showing the
special causes of demurrer if any). o

The form of a joinder in demurrer shall be as follows :

“The said plaintiff (or defendant) says that the de-
claration (or plea, &c.) is sufficient in law.”

XXXVIIL In all cases under the statute 7 Will. IV.

Proposed  C 3» i0 which afier a plea in abatement of the non-

understatute joinder of another person, the plaintiff shall, without

Z;’;‘Z”' lV’hauving‘procee«.ied to trial on an issue thereon, commence
another action against the defendant or defendants in
the action in 'which such plea in abatement shall have
been pleaded, and the person or persons named in such
plea in abatement, as joint contractors, the commence-
ment of the declaration shall be in-the following form :

“(Venue.) A.B. by E. F. his attorney (or in his own
“ proper person, &ec.) complains of C. D. and G. H,
“which said C. D. has heretofore pleaded in abatement
“the non-joinder of the said G. H. &c.” The same
form to be used mutatis mutandis in cases of arrest cr
detainer. ‘

XXXIX. In all actions by and against executors or
administrators, or persons authorised by acts of parlia-

Proposed ment to sue or be sued as nominal parties, the character

phdcrstatii® in which the plaintiff or defendant is stated on'the record

cap. 3. to sue or to be sued, shall not in any case be considered
as in issue unless specially denied. .

XL. The entry of proceedings on the record for trial

or on the judgment roll (according to the nature of .the
Proposed  case), shall be taken to be, and shall be in fact the first
poderstatite entry of the proceedings in the cause, or of any part
cap. 3. thereof upon -record, and no.fees shall be payable in
respect of any prior entry made, or supposed to be made, -
on any roll or record whatever.

murrer being too large.—Parrett Navigation Company wv.
Stower. 6 M..& W. 564. A special demurrer for duplicity
must point out expressly, and not by way of description, in
what the duplicity consists.—Smith . Clinch. 2 Gale, D. 225,
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XLI (&) In a plea or subsequent pleading intended proposea
to be pleaded in bar of the whole action generally; it g?#f\;ﬁ?t;i“,e
shall not be necessary to use any allegation of actionem cap.3.
non, or to the like effect, or any prayer of judgment;
nor shall it be necessary in any replication or subsequent
pleading intended to be pleaded in maintenance of the
whole action, to use any allegation of precludi non, or to
the like effect, or any prayer of judgment ; and all pleas,
replications and subsequent pleadings, pleaded without
such formal parts as aforesaid, shall be taken, unless
otherwise expressed, as pleaded respectively in bar of the
whole action, or in maintenance of the whole action:

Provided that nothing herein contained shall extend to
cases where an estoppel is pleaded. - ‘
XLIIL No formal defence shall be required in a plea, Proposed

. understatute
and it shall commence as follows : 7th Wm. IV,
“The said defendant by — his attorney (or in -3

person, &c.) says that, &c.”
XLIII. It shall not be necessary to state in a second Proposed |
or other plea or avowry, that it is pleaded by virtue of 7¢h wos IV,

the statute, or to that effect. | cap. 3.

(%) This rule applies to a plea answering the whole of the
count towhich itis pleaded, though there areother counts which
it does not answer.—Bird v. Higginson. 6 A. & E. 824. So,
if a plea be pleaded in total bar of a particular part of a
count, it is not requisite in a replication replying specially to
it, to commence with the formula of precludi non, or conclude
with a prayer of judgment.—Phillips v. Roderick. 2 Jurist
419. The formal commencement actionem non is necessary
in a plea to part of the cause of action, whether pleaded in
bar or only to the further maintenance of the particular part
to which it is pleaded.—Upward ». Knight. 5 Bing. N. C. 338.
Pleas need not conclude with a verification, unless they con-
ain affirmative matter ; therefore a plea of the statute of
iimitations without a verification is good, on special demurrer.
Bodenbham v. Hill. 7 M. & W. 274, In debt for £200 for
work and labor, money paid, and on an aceount stated, the de-
fendant pleaded, first never indebted; secondly as to parcel,
&e., a set off ; and, thirdly, as to other parcel, &c., payment :
Held, on special demurrer, that the second and third pleas
were good, without the allegation of actionem non, or prayer
of judgment.-~Ratton v, Davis. I Gale & P.21. 1 Q. B. 496.
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Proposed XLIV. No protestation shall hereafter be made in

};;“f%:;?t;l‘t,e any pleading, but either party shall be entitled to the

cap. 3. same advantage in that or other actions as if a protesta-
tion had been made

Proposed XLV. Issues, Judgments, and other proceedings, shall

understatute be in the several forms in the schedule hereunto annexed,

Z:?, W1V or to the like effect, mutatis mutandis : Provided that in
cases of non compliance, the court or a judge may glve

leave to amend.

No. 1.
Form of an Issue in Fact in the Queen’s Bench.

In the Queen’s Bench.
The (day of declaration)
year of our Lord, 18
“(Venue.) A. B. by E. F. his attorney (or in hlS own
“proper person) or by E.F. who is admitted by the
“court here to prosecute for th= said A. B. who is an
“infant within the age of twenty-one years, as the next
“friend of the said A.B. (as the case may be) complains
“of C. D. for that (copy the declaration from these
“words to the end, and the plea and subsequent plead-
ings to the joinder of issue).
“Thereupon the Sheriff is ‘commanded that he cause
‘““to come here on the day of twelve, &c. by
“whom, &c. and who neither, &c. to recognize, &c be-
“cause as well, &c.”

in the

day of

No. 2.
Form of Nisi Prius Record in the Queen’s Bench,

The placxta are to be omitted.

Copy the issue to the end of the award of the venire,
and proceed as follows :

“ Afterwards on the day of in the year
“ the jury between the parties aforesaid is respited
“here until the day of unless shall
“first come on the day of ———— ot —=me according
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“to the form of the statute in such case made and pro-
“vided, for default of the JUIOI’S, because none of them
“did appear. - Therefore let the sheriff have the bodies
“ of the said jurors accordingly.”

'The postea is to be in the usual form.

No. 3. |
Form of Judgment for the Plaintiff in Assumpsit.

Copy the issue to the end of the award of the vemre,
and proceed as follows :

“ Afterwards the jury between the parties is respited
“until the day of unless shall first
“come on the day of - at according to
“the form of the statute in that case made and provided,
“for default of the jurors because none of them did
“appear.

¢ Afterwards on the day of ——— came the par-
“ties aforesaid, by their respective attorneys aforesaid,
“(or as the case may be) and before whom the
“said issue was tried, hath sent hither his record bhad
“before him in these words:”

Copy postea. ‘ ‘

“Therefore it is considered that the said A. B. do
“recover against the said C. D. his said damages (costs
‘“and charges) by the jurors aforesaid, in form aforesaid
“assessed, and also pounds, for his costs and
“ charges by the court here adjudged of increase to the
“said A. B. with his assent, which said damages, costs
“and charges, in the whole amount to pounds ;
“and the said C. D. in mercy, &e.”

-(Signed) Jxo. B. Ropmsox, C. J.
‘ J. B. Macauiay, J.
Joxas Joxes, J.
Axrcep. McLeax, J.
Caz. A. HacerMax, J.

- Toronto, 20th- April, 1842,
G 2 ‘




66 |  JURISDICTION OF COURTS OF
STATUTES.

34 Gxo. IIL cu. 2.

An Act to establish a superior Court of Civil and Criminal
Jurisdiction, and to regulate the Court of Appeal.

1. For the general and regular administration of jus-
tice throughout this Province, Be it enacted, &c., that
there be constituted and established, and there is hereby
constituted and established, a court of law, to be called
and known by the name and style of His Majesty’s Court
of King's Bench (a) for the Province of Upper Canada,
which shall be a court of record of original jurisdiction,
and shall possess all such powers and authorities as by
the law of England are incident to a superior court of
civil and criminal jurisdiction: and may and shall hold

_plea in all and all manner of actions, causes or suits, as
well criminal, as civil, real, personal and mixed, arising,
happening or beginning within the said Province: and
may and shall proceed in such actions, causes or suits,
by such process and course, as shall tend, with justice
and despatch to determine the same : and may and shall
hear and determine all issues of law, and shall also hear-
and by an inquest of good and lawful men, determine all
issues of fact that may be joined in any such action,
cause or suit, as aforesaid, and judgment thereon give,
and execution thereof award in as full and ample a man-
ner as can or may be done in His Majesty’s Courts of
King’s Bench, Common Bench, or in matters which re-

(@) Name and style of court to be Her Majesty’s Court of
Queen’s Bench in and for the Province of Upper Canada during
the reign of female sovereign.—2 Vie. ch. 1. ‘ ‘
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gard the king's revenue, by the Court of Exchequer in
England : and that his Majesty’s Chief Justice of this
Province, together with fwo Puisne Judges (b) shall pre-
side in the said court, which court shall be holden in a
place certain, (c) thatis in the city, town, or place, where
the Governor or Lieutenant-Governor shall usually reside :
and until such place be fixed, the said court shall be
holden at the last place of meeting of the Legislative
Council and Assembly.

33. The Governor, Lleutenant-Governor, Or person
administering the government of this Province, or the
Chief Justice of the Province, together with any two or
more members of the Executive Council of the Province,
shall compose a Court of Appeal (d) for hearing and
determining all appeals from such judgments or sentences
as may lawfully be brought before them.

34. Provided always, that when any person having
given the judgment or sentence appealed from, shall be
a member of the Court of Appeal, it shall and may be
lawful for him to assign to the said court his reasons for
delivering such judgment, in case he shall be so disposed,

- but he =ha]1 pot be at liberty to give his vote in the
decision of the question before the court.

35. An appeal shall lie to the court of the Governor
and Executive Council, from all judgments given in the
said Court of King’s Bench, in all cases where the matter
in controversy shall exceed the sum of one hundred
pounds, or shall relate to the taking of any annual or
other rent, customary or other duty, fee or any other
such like demand, of a general'and public nature, affect-
ing future rights, of what value or amount soever the
same may be, upon proper security being given by the

(b) Increased to four, 7 Will, IV, ch, 1; members of Courtof

Appeals from Chancery.—7 Will. 4 ch. . §17.
(c) See 2 Will. IV. ch. 8, Act of Union 3 & 4 Vic. ch. 35.

d) Vice Chancellor to be member of Court of Appeals.—
7 Will. TV, ch. 2. §13. And in appeals from decisions of
Vice Chancellor, Pmsne J udges tobe members of Court of Ap-
peals.— 1. §17, -
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appellant that he will effectually prosecute his appeal,
and answer the condemnation, and also pay such costs
and damages as shall be awarded in case the judgment
or sentence appealed from shall be affirmed, and that
upon perfecting such security execution shall be stayed
in the original cause.

36. The judgment of the said Court of Appeal shall
be final in all cases where the matter in controversy shall
not exceed the sum or value of five hundred pounds
sterling, but in cases exceeding that amount, as well as
in all cases where the matter in question shall relate to.
the taking of any annual or other rent, customary or
other duty, or fee, or any other such like demand of a
general and public nature, of what value or amount
soever the same may be, an appeal may lie to his Ma-
Jjesty, in his Privy Council, upon proper security being
given by the appellant, that he will effectually prosecute
his appeal, and answer the condemnation, and also pay
such costs and damages as shall be awarded by his
Majesty, in his Privy Council, in case the judgment of
the said Court of Governor and Executive Council, or
Court of Appeals shall be affirmed ; and upon the per-
fecting of such security, execution of the said judgment
shall be stayed, until the final determination of such
appeal to the king in council.

35 Gxo. II1. cu. 4.

An Act to explain and amend an Act passed in the thirty-fourth
year of His Majesty’s reign, intituled, “ An Act to establish a
Superior Court of Civil and Criminal Jurzsdwtzon, and to
regulate the Court of Appeal.”

Waerzeas doubts have arisen respecting the jurisdiction
of his Majesty's Court of his Bench in this Province, as
far as the same may concern the condemnation of con-
traband goods: Be it therefore enacted by the King's
most Excellent Majesty, by and with the advice and
consent of the Legislative Council and Assembly of the
Province of Upper Canada, constituted and assembled

-
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by virtue of and under the authority of an Act passed in (see 4 Geo.
the Parliament of Great Britain, intituled “An Act to l;/" ﬂf“s ’1’8
repeal certain parts of an Act passed in the fourteenth 2 Wi, 1V
year of his Majesty’s reign, intituled, ‘ An Act for making .5 338‘;“;3"
more effectual prov1s1on for the government of the Pro- Trm.IV. ch.
vince of Quebec, in North America, and to make fur- °

ther provision for the government of the said Province,”

and by the authority of the same, That from and after

the passing of this Act, all actions of debt, bill, plaint or
information, that may be brought upon any seizure of
contraband goods, by any ordinance or act in force, or t0 Jurisdiction
be in force in this Province, for the prevention of smug- f,‘,’:“éf)“‘“‘fof
gling, or any clandestine or unlawful commerce or inter- King's Bench
course heretofore, now or hereafter carried on, or to be jbacions for
carried on, by and between his Majesty’s subjects or as a:gnm:
people of any other state or country, when and where process to be
the same may be prohibited, shall be heard and deter- had therein,

mined in his Majesty’s Court of his Bench, and that it cases in his
shall and may be lawful upon any action of debt, bill, Haestys
plamt or information, brought or to be brought upon any. Eheqlucgm
seizure before this Act made, or to be hereafter made of —°
any contraband or prohibited goods, mow or hereafter

made or to be made contraband, for the Justices of his
Majesty’s Bench for the time being, to proceed to the

hearing and determining thereof, in as full and ample a

manner as is now done and practised in his Majesty’s

Court of Exchequer in England, and to condemn the

same, if it shall be lawful so to do, and to award such
damages and costs as may now or hereafter be given by

any ordinance or law now in being, or hereafter to be, for

the regulation of the commerce of thls country, any ordi- .

nance or law to the contrary hereof In any wise notwith-
standing. ‘

58 Geo. IIL. cu. 4.

An Act to regulate the Costs in certain cases in the Court of
‘ King’s Bench,
WHEREAS the District Courts, established in the several

districts of this Province, were intended as well to relieve Preamble.,
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defendants from the charge of answering in the Superior

Court, as to facilitate the suitor; and whereas suits of

the proper competence of the said District Courts are

o actions  frequently brought into the Court of King’s Bench, having
brought in  concurrent jurisdiction, to the great increase of costs and
e hng® 1 charges to the parties: Forremedy whereof, be it there-
the District fore enacted by the King's most Excellent Majesty, by
competent to and with the advice and consent of the Legislative
gy, none but Council and Assembly of the Province of Upper Canada,
Court costs _constituted and assembled by virtue of and under the
e teed authority of an Act passed in the Parliament of Great
gg{zggtgg Britain, intitaied, “ An Act to repeal certain parts of an
judge certi- Act passed in the fourteenth year of his Majesty's reign,
fies, &c.  jintituled, ¢ An Act for making more effectual provision
for the government of the Province of Quebec, in North

Anmerica,” and to make further provision for the govern-

ment of the said Province,” and by the authority of the

same, That in any suit hereafter to be brought in the

- Court of King's Bench, which suit may be of the proper

competence of the District Court, (¢) no more costs shall

(e) The plaintiff was not allowed full costs, where in an
action of covenant he recovired only £2, and the judge did
not certify.—Gardner ». Stoddard. E. T. 11 Geo. 4. Where
the plaintiff and the defendant, and the plaintiff’s witnesses
resided in different districts, full costs were allowed on a
cause of action within the jurisdiction of the Distriet Court.—
Hugill ». Driscoll. M. T. 1 Will. IV. The plaintiff was
allowed full costs on a promissory note, the amount of which
had been reduced within the jurisdiction of the District
Court, after action brought.—Kilborn v. Wallace. M. T. 3
Will. IV.; contra, where reduced before action.—Donelly v.
Gibson. H.T. 2 Viec. Where one of the plaintiffs was the
Judge of the District Court, of the district in which the defen-
dant resided, full costs were allowed, although the cause of
action was within the district court jurisdiction.—Jones et al.
v. Wing. H, T. 3 Will. IV. If the plaintiff’s claim is within
the jurisdiction of the district court, a certificate will not be
granted, because the defendant’s set off isbeyond it.—Gooder-
ham v. Chilvers. E.T.7 Will. 4. Full costs were allowed
on a promissory note for £10, where the defendant left the
district where he made the note, and was residing in another.
~—Perrin et al. v. Carson. T. T. 2 & 3 Vic. The plaintiff is
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be taxed against the defendant, than would have been
incurred in the District Court in the same action, unless
the Judge who tried the cause of such suit or action,
shall certify in open court at the trial, (f) that it was a

not entitled to full costs on a cause of action within the juris-
diction of the district court, because he resides out of the
province.—~Sawyer v. M'Donell. T.T. 7 Will. IV. Full
costs were allowed where there was no Judge of the District
Court in the district, where the cause of action arose when
the action was brought.—Jennings v. Dingman. ; Willis v..
Meriton. T. T. 4 & 5 Vie. P. C. Macaulay J. Where the
plaintiff, on a declaration containing a special count and the
common counts, recovered a general verdict for a sum within
the jurisdiction of the district court, and did not obtain any
certificate for full costs: Held that he could tax only district
court costs. —Washburn ». Longley. M. T. 5 Vic.; Beattie
etal. v. Cook. M. T.5 Vic. The plaintiff residing in the Lon- -
don district, sold goods tothe defendant residing in the Western
district, and the defendant there gave his note for the amount:
Held that on a mere surmise that the consideration of the
note might be disputed, the plaintiff was not justified in suing
in the Queen’s Bench, but should have sued in the Western
" District  Court, and could not therefore get full costs.—
Cronyn v. Probat. M. T. 5 Vie.

(f) A certificate for full costs on a verdict. which is for an
amount within the jurisdiction of the District Court, must be
moved for immediately after the trial.—Falls et al. v. Lewis.
E. T.1 Will. IV.; Patton v. Williams. H. T. 3 Vie. Where
there are issues in law as well as in fact, and a venire to try
the issues and .assess the damages, and a verdict is rendered
- for the plaintiff for an amount within the jurisdiction of the
District Court, a certificate for costs must be applied for at
the trial, and an order cannot be made by a Judge under rule
9 E. T. 11 Geo. IV. ante page 6, as in cases of assessments
after judgment by default, for the taxation of such costs.—
Mahony v. Zwick. H. T, 5 Will. IV. If a Judge at nisi prius
orders a certificate for costs under this statute, it may be
drawn uop at any time.—Linfoot v. O‘Neill. M. T. 7 Will, IV,
‘Where a verdict was found for the plaintiff for a sum within
the jurisdiction of the District Court in a defended cause, and
the Judge at nisi prius did not grant a certificate for full
costs, but the plaintiff afterwards obtained an order for costs
in chambers from another Judge, as if the damages had been
assessed after judgment by default, the court set the order
aside.—McNab v, Reeves. H. T. 6 Vic. P. C. McLean, J.
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. And so much fit cause to be withdrawn from the District Court and
of defen- . commenced in the Court of King’s Bench. :
;aixme%;gg;:st 2. And be it further enacted by the authority afore-
attorney as  Said, That the defendant’s costs taxed between client
gz:f:gnt:’:e and attorney in such suit not so certified, or so much
District thereof as shall exceed the costs taxable in the District
g’é’ﬁrgﬂo Court in such case, shall be set off against the plaintiff’s
the plaintiff. costs taxed, to be recovered from dcfcn( ant,

43 Geo. IIL cu. 1.

An Act to allow time Jor the Sale of Lands and Tenements
by the Sheriff.

Preamble. WHEREAS it is expedient, in the present circumstances of
this Province, that some time should elapse after the

(Sce lgr(i;tisoh issuing of process of execution against lands and tene-

3. ch.7.) ments, before the Sheriff proceeds to expose the same to
sale; Be it enacted by the King's most Excellent Ma-
jesty, by and with the advice and consent of the Legis-
lative Council and Assembly of the Province of Upper
Canada, constituted and assembled by virtue of and
under the authority of an Act passed in the Parliament
of Great DBritain, intituled, “ An Act to repeal certain
parts of an Act passed in the fourteenth year of his
Majesty’s reign, intituled, ‘An Act for making more
effectual provision for the government of the Province of
Quebec, in North America, and to make further provi-
sion for the government of the said Province,” and by
the authority of the same, That from and after the end
of this present session of Parliament, goods and chattels,
lands and tenements, shall not be included in the same
writ of execution, nor shall any such process issue against
the lands and tenements until the return of the process
against the goods and chattels.

2. And be it further enacted by the authority afore-
said, That the writ against the lands and tenements shall
not be made returnable in less than twelve months from
the teste thereof, nor shall the Sheriff expose the same
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to sale, within less than twelve months from the day on
which the writ shall have been delivered to him. (g)

57 Geo. ITI. cx. 9.

An Act to enable the Commissioners of Gaol Delivery, and Oyer
and Terminer, to proceed, although the Court of King’s Bench
be sitting in the H{meDistr‘ict, Jor which they are commissioned.

Wuereas by construction of law, without special provi-

sion to the contrary, the mecting of the Court of King’s preambe.

Bench, in any district, supersedes all commissions of

oyer and terminer and gaol delivery: And whereas, it

may so happen that the business of the spring assize, in
the Home District, may not be concluded before the first
day of Easter Term: Be it therefore enacted by the

King's most Excellent Majesty, by and with the advice

and consent of the Legislative Council and Assembly of

the Province of Upper Canada, constituted and assem-
- bled by virtue of and under the authority of an Act
passed in the Parliament of Great Britain, intituled, “An

Act to repeal certain parts of an Act passed in the four-

teenth year of his Majesty’s reign, intituled * An Act for

making more effectual provision for the government of
the Province of Quebec, in North America,’ and to make
further provision for the government of the said Pro-

(9) A judgment is not a lien upon lands for the purposes of
an elegit, so as to avoid the effect of a fieri faclas against
the lands, issued on another judgment subsequently entered,
but placed in the Sheriff’s hands prior to the elegit—Doe
Henderson v. Bentick. E. T. 2 Will. IV. A judgment against

,an executor to recover de lonis testatoris, will warrant an
execution against the testator’s lands, on the return of nulla
bona to the writ a%ju'nst goods.—Doe Jessup ». Bartlett. T. T.
3 & 4 Will. IV. Lands are bound only from the delivery of
the writ to the Sheriff.—Doe MecIntosh v. McDonell. T. T.
5 & 6 Will. IV. A purchaser of lands on execution at She-
riff’s sale, is entitled to recover against the debtor or his
representative without proof of the debtor’s title.—Doe Fisher
v. Chesser et al. E. T. 1 Will. IV. A purchaser at Sheriff”s
sale of lands sold under an execution, may maintain eject-
ment without taking actual possession.—Doe Wilkes v. Jonés.
T.T.1 &2 Vie, !

H
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Wh 3 ” . .
sossion off vADCE, and by the authority of the same, That when any

Oyerand  Session of oyer and terminer and gaol delivery for the
- Terminer  Home District, shall have been begun to be holden be-

Delivory for fore the first day of any term, that the said session shall
‘Dﬁm‘;:;im be continued to be holden and the business thereof

g:;gl?ig"be finally concluded, notwithstanding the sitting of his Ma-

holdenbefore jesty’s Court of King’s Bench within the said district;

;?‘;f;tf;y and that all trials and proceedings, as well as judgments,

—ttgg :ai:au had at such session, so continued to be holden, shall be
o continted good and effectual to all intents and purposes as if the

to be holden said session of the Court of King's Bench had not been.

business con-

cluded, not-

withstzmdingf

the sitting o . .

tho Court of 59 Gzo. IIL cn. 25.

King'sBench X . .
An Act to prevent the abatement of any Action agair.st a Joint

Obligor, Contractor or Partner, on account of the other joint
parties not being made defendants. :

Preamble. - .
(See 7 Wm. WHEREAS by law the several defendants named in any

1Yich. 35 | civil suit or action must be personally served with pro-
cess: And whereas by law if any joint obligor, contrac-
tor or partner, be sued in any action, without naming
the other joint obligors, contractors or partners, the de-
fendant may plead the same in abatement of such action,
to the great delay of justice in such cases, where one or
more joint obligors, contractors or partners, reside out of
the jurisdiction of the courts of this Province, and cannot
be served with process; for remedy whereof, Be it there-
fore enacted by the King's most Excellent Majesty, by
and with the advice and consent of the Legislative
o action 1o Council and Assembly of the Pro'vince of Upper Canada,
abateby  constituted and assembled by virtue of and under the
reason that gythority of an Act passed in the Parliament of Great
any one or e o Ve e .
more of  Britaim, intituled, *“ An Act to repeal certain parts of an
several joint Aot passed in the fourteenth year of his Majesty’s reign,

obligors,con- T N JC

tractors, &¢. intituled, ¢ An Act for making more effectual provision
Sofondanta.© for the government of the Province of Quebec, in North
unless the ~ America,” and to make further provision for the govern-

lead- . . » . 1
PRIy P2 ment of the said Province,” and by the authority of the
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same, That in any action to be brought in this Province, {m“gﬁ{"sﬁ?
against any joint obligor, contractor or partner, the ac- shew that
tion shall not abate for or on account of any joint {neiointcon-
obligor, contractor or partner, not being made defendant, mamedis .
unless the party pleading such matter in abatement shall jurisdiction
shew to the court that such joint obligor, contractor or of the court.
partner, is living within the jurisdiction of the court, so

to be served with its process conformably to law. (k).

2. And be it further enacted by the authority afore- -t’l?:‘c:gggﬁt
said, That the joint obligation, contract or promise, may or promise,
: : . : “ 2 ~in¢ May be given
be given in evidence against any one or more of the joint {7°7 2% 805
obligors, contractors or partners, and have the same force against any
. . one Or more
and effect, as to any judgment or execution thereon, as gfthe joint
if the same was the sole obligation, contract, or promise contractors.

3 partners, &c.
of the defendant, any law, usage or custom, to the con- asifit were
: s a sole obli-
trary notwithstanding. : gation.

3. And be it further enacted by the authority afore-
said, That for satisfaction of any judgment against one . ]
or more of several joint obligors, contractors or partners, 10 icae npon
no execution shall issue until the bond, obligation, or ajudgment

. . . . -+ against one
other written evidence on which judgment shall be had, of several
3 S id 3 joint obligors .
be first filed with the record of the said judgment. O e
joint bond, "

(%) Pleas in abatement for noa joinder to state the party’s contract, &c.
residence, and be verified by affidavit.—7 Will. IV. ch. 8. § 6. be filed in
The executors, &c. of a deceased joint contractor, &c., made lig- cOuTt-
ble although other joint contractors living.——1 Vic.ch. 7. Ina

‘plea of non joinder by a defendant in abatement, it is suflicient

to state that the parties not joined are living within the juris-
diction of the court at the time of plea pleaded, and a repli-
cation to such plea for the non joinder of two persons is not
double for assigning a different cause for not joining each of
the two.—Thuille v. Harvey. M. T.2 Will. IV. If a plea in
abatement of the non joinder of a defendant do not state ais
place of residence, it is a nullity.—Brewster v. Davy. H. T.
2 Vic. A plea of non joinder in abatement is bad on demurrer,
if it state only the initial letters of the christian names of the
party no. jomed.—Hastings v. Champion et al. M. T. 3 Vie.
A plea of non joinder in abatement of a co-defendant fails
. where there is a third contracting party not named, although
such third party be out of the province. The plea in such a
case should shew all the parties liable, and then state that one
is out of the province.—McKnight ». Scott. M. T. 3 Vic.
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2 Geo. IV. cu. 7.
. An Act relative to the service of Process issuing out of his
Mujesty’s Court of King's Bench, and the several Dustrict
Courts in this Province.

‘ Waereas by the laws now in force in this Province re-
Preamble. lative to the service of process issuing out of his Majesty’s
2.5 Court of King's Bench, or out of the several District

Courts in this Province, it is optional with the plaintiff,
his attorney or agent, to cause such process to be served
by some literate person, or to compel the Sheriff to serve
the same, when it may be inconvenient or difficult for
such plaintiff, his attorney or agent, to do so: And
whereas it is expedient to grant relief to the several
Sheriffs in this Province in respect of such service, and
to make provision iclative fo the service of such process
in future: Be it thercfore enacted by the King's most
Excellent Majesty, by and with the advice and consent
of the Legislative Council and Assembly of the Province
of Upper Canada, constituted and assembled by virtue of
and under the authority of an Act passed in the Parlia-
ment of Great Dritain, intituled, “ An Act to repeal cer-
tain parts of an Act passed in the fourtcenth year of his
Maujesty's reign, intituled, *An Act for making more
eflectual provision for the government of the Province of
l‘;;) ersons Quebee, in North America,” and to make further pxtovi-
and persons Sion for the government of the said Province,” and by
;,‘1‘3’:1“‘1‘81‘1;‘0 the authority of the same, That from and after the pass-
entitled to  ing of this Act, no person, other than the Sheriffs and
o v. persons cmployed under them, shall be entitled to receive -
ingany ~ mileage or other compensation on the service of any pro-
process di- . . .
rected to the €¢s§ required by law to be directed to the Sheriff of any

Sheriffofany Jiaeps '
District. district.

2 Geo. IV. cu. 1.
4n Act to repeal part of and amend the Laws mow in jforce
respecting the practice of his Majesty’s Court of King's Bench
in this Province.
VWuereas it is expedient to make certain amendments in
Preamble. . the. practice of his Majesty’s Court of King's Bench in
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this Province : Be it enacted by the King's most Excel- g.q o wm.
lent Majesty, by and with the advice and consent of the v-ch.Sid
Legislative Council and Assembly of the Province of o;4Wm. v
Upper Canada, conpstituted and assembled by virtue of ghvv?me'x% 8
and under the authority of an Act passed in the Parlia- ch.1,2,&3; -
ment of Great Britain, intituled, “ An Act to repeal cer- Cthmal’V‘
tain parts of an Act passed in the fourteenth year of his gvlc ccl}l, 115 5
Majesty’s relgn, intituled, ‘An Act for making more 2 vic.ch. 2;
effectual provxsmn for the government of the Province of ic‘:’gf g}‘mzn
Quebec, in North America,’ and to make further provi- s.44,46,&47;
sion for the government of the said Province,” and by the f’;ﬁ;ﬁf e
authority of the same, That the ninth clause of an Act 5 Vic. ch. 5.)
passed in the thirty-fourth year of his late Majesty’s 96
sec. of 34
reign, intituled, “ An Act for the regulation of Juries;” Geo. IIL. ch.
and an Act passed in the thirty-fourth year of his late ;%96 -y
uajem_, s reiga, intituled, “ An Act to establish a Supe- the Ist, 33rd,
rior Court of Civil and Criminal Jurisdiction, and to jgp s‘;'élsﬂ,&'
“regulate the Court of Appeal,” with the exception of the 2nd sec. of

first, thirty-third, thirty-fourth, thirty-fifth, and thn'ty- oh. ?egﬂ Geo.
sixth clauses; and the sccond clause of an Act passed in Jg' B 1+
the thirty- ﬁﬁh year of his late Majesty’s reign, intituled, ch 4;41 Geo.
“An Act to explain and amend an Act passed in the 3rd acnhd 2:11 .
thirty-fourth year of his Majesty's reign, intituled,  An sc¢. °g}‘:9f°° ‘
Act to establish a Superior Court of Civil and Criminal 51 Geo. I11.
Jurisdiction, and to regulate the Court of Appeal;” and ;’;a{;dfe'
an Act passed in the thirty-seventh year of his late Ma-
jesty's reign, intituled, “ An Act for regulating the prac-
tice of the Court of King's Bench;” and an Act passed
in the thirty-eighth year of his late Majesty’s reicn, inti-
tuled, “ An Act to amend part of an Act passed in the
‘thirty-fourth year of the reign of his Majesty, intituled,
“ An Act to establish a Superior Court of Civil and Cri-
minal Jurisdiction, and to regulate the Court of Appeal
ard also to amend and repeal part of an Act passed in
the thirty-seventh year of the reign of his Majesty, inti-
tuled, ‘ An Act for regulating the practice of the Court
of King's Bench, and to make further provision respect-
ing the same ;' " and an Act passed in the forty-first year
of his late Majesty 8 reign, mtxtuled, “An Act the better

B 2
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to adapt the establishment of the Court of King's Bench
to the present situation of this Province;” and the third
and fourth clauses of an Act passed in the forty-ninth
“year of his late Majesty’s reign, intituled, “ An Act for
“the more effectual preventing of frivolous and vexatious
suits, and to authorize the levying of poundage upon
exccutions in certain cases, and to regulate the sales by
Sheriffs and other officers;” and also an Act passed in
the fifty-first year of his late Majesty’s reign, intituled,
“An Act to extend personal arrest to the sum of forty
Terms of sit. SHillings, and otherwise to regulate the practice in cases

ting: at what of personal arrest,” be and the same are hereby repealed.
periods the

same shall 2. [Repealed by 6 Geo. IV. ch. 1.]

commence . .

respectively. . 3. Provided always, and be it further enacted by the
(See 1 Vie: authority aforesaid, That when the court shall have good
ch. 15.) Y g

reason to believe there will not be sufficient business to
Court may require their daily aticndance throughsut the term, they
adjourn from . oy H
Ao turs " may be at liberty to adjourn the court on any veturn day

day to to the next immediate return day.

another. .
‘ 4. And be it further enacted by the authority afore-
Original pro- said, That the original process for compelling the appear-

cess s & Wit ance of the defendant or defendants in any suit hereafter
responden-  to be brought in his Majesty's Court of King's Bench,
i s Geo. shall be a writ of capias ad respondendum, tested in the

Iv. Jess 1, name of the Chicf Justice or scnior Puisne Judge of the
Copy where- said court, for the time being; a copy of which process,
;"fr“fi\gco . in actions not bailable, shall be personally served on the
defendant in - defendant or defendants by the Sheriff to whom the pro-
actlons 9t cess shall be dirceted, or his lawful deputy or bailiff,
‘ being a literate person ; (7) and that upon every copy of

such process to be served upon any defendant, there

(9) A writ of capias ad respondendum can only be served
by a sheriff or his lawful deputy or bailiff —Whitehead w.
Tothergill. T. T. 11 Geo. IV.; Landrigan ». Callaher. M. T.
1 Vie. Even where 'the deputy is a po.rty to the suit.—Rut-
tan ». Ashford. M. T. 4 Will. 1V, But if a defendant accepts
process served by a person, who is not a sheriff’s officer, he
cannot afterwards on that ground set the service aside. —Ar-
pold v. Fish. E. T. 6 Will. iV,
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shall be written a notice to such defendant of the intent gogish
and meaning of such service, to the effect following:  motice on
& process not

A. B. () you are served with this process to the in- bailable.

tent that you may, either in person or by your attorney,

appear in his Majesty’s Court of King's Bench, (k) by

filing your appearance in the office of the Clerk of the

Crown (or deputy, as the case may be) in the dis-

trict, (/) at the return thereof, being the day of

or within eight days thereafter, in order to your

defence in this action.” (m)

And that in all actions hereafter to be brought, wherein

(7> This notice should be dn‘ccted to the defendaut by name;
“to the within defendant,” is not sufficient.—Brown wv.
Whitehead. M. T. 1 Vie.

(%) ‘Since the statute 2 Vie. ch. 1, altering the style of the
court, was passed, notice to appear in the “ Xing’s Bench,”
instead of the “ Queen's Bench,” is irregular.—Ellerbeck v.
Sherwood. M. T. 3 Vie.

{{) Noticc to appear in an onter district to process issued

. from the Home district is irregular. —Forayth v. Hartwell
etal. H. T. 4 Will. IV.

~ (m) In addition to this notice, on everv bailable writ and
warrant and copy of process served for the payment of any
debt, the amount of the plaintiff’s claim for debt and . costs
should be stated by rule 3 T. T. 3 & 4 Will. IV,, ante page 11;
and under this rule it has been held that an arrest would not
be set aside for want of this notice, where it appeared that the

_ omission had been supplied two hours after the arrest, and
before the application was made.—Smith ». Smith, M. T.
3 Will. IV. Bailable process issued by an attorney must be
indorsed with this notice.—Washburn ». Walsh. M. T. 3 Will.
1V. An alias bailable writ issued under the statute after ser-
viceable process does not require the indorsement of this
notice.—Ross et al. ». Balfour et al. M. T. 2 Vie. Nor does
the copy of a bill served on an attorney.— Ainslie v. MacNab.
H. T. 4 Vic. P. C. Jones,J. If on bailable process this no-
tice is omitted, the arrest under the writ will be set aside,
although the omission is supplied unmedxatelv after the arrest
is made.—Gibbs ». Kimble. M. T. 6 Vic. P. ¢ C. Joues, J. But
to set aside service of process for want of thxs notice, the
defendant must shew by affidavit that the cause of action is -
a debt.—Leggatt ». Marmott. E. T. 3 Vie. The amount
claimed for debt and costs must be indorsed on the bailiff ’s
warrant, under which an arrest is made. as well as on the
writ.—Steele v Lameux. E. T. 6 Will. IV.
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the defendant or defendants shall not be arrested and
held to special bail, if the defendant or defendants do
“not appear at the return of such process, or within eight
days after the return thereof, it shall and may be lawful
for the plaintiff or plaintiffs, upon affidavit being made
and filed of the personal service of such process, (n) to
enter common bail for the defendant or defendants, and
to proceed thereon as if such defendant or defendants
had put in and perfected bail to the action.
5. And be it further enacted by the authority afore-
Manner of Said, That it shall and may be lawful for each and every
g;";ig‘éi‘;g defendant, personally or by attorney, to enter his, her or
not bailable. their appearance, (o) at the office from which such pro-
cess not bailable has issued, at any time within eight
days after the return of such process or writ; and that

(n) Where the plaintiff appeared for the defendant without
filing the writ and affidavit of service, and filed and served
his declaration, the proceedings were set aside as void.—
Faorreste] v. Graham. H. T. 2 Will. 1IV. And an appearance

- by the plaintiff for the defendant must be filed as of the term
the writ is returnable, and cannot be entered later than the
end of the vacation of the term after.—Zb.; Drew et al v.
Baby. E.T.3 Vic. A defendantwho has pleaded a plea which
is a nullity, cannot object, as a ground for setting aside an
interlocutory judgment after such plea, that there is no ap-
pearance entered.—Brewster v. Davy. H. T. 2 Vie. Where
the defendant appeared by attorney, and the plaintiff having
overlooked it, entered appearance for him also, and served
the declaration on himself personally, and assessed damages
after judgment by default, the court refused to set the pro-
ceedings aside, as the application was made too late.—Ket-
chum et al. v. Keefer. M. T. 3 Vic. If the plaintiff entersjan
appearance for the defendant, he is not bound to take notice
of any attorney for the defendant, unless he pleads.—Gourlay
v. McLean. H. T. 3 Viec. 'Where the plaintiff entered appear-
ance for the defendant without filing the affidavit of service
of the writ, the proceedings were set aside.—Courtney v.
Bigelow. H. T. 5 Vic. P. C. McLean, J. :

(o) If the defendant enter common bail it is a sufficient ap-
pearance t0 a non bailable writ.—Grace v. Meighan. T. T. 11
Geo. IV. 1tis irregular to file or serve a declaration before
appearance or common bail filed, and the acceptance of a
declaration by an attorney, does not waive the irregularity.—
Ballard v. Wright, M. T. 2 Will. IV, ‘
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in all actions or suits where the defendant or defendants
have appeared, as aforesaid, the plaintiff or his attorney
shall, after filing a declaration in the office from whence *
the writ issued, and service of a copy thereof on the
defendant, by a demand in writing, call for a plea, and
that if after the expiration of eight days from the service
of such demand no plea be filed, (p) it shall and may
be lawful for the plaintiff or plaintiffs to sign judgment
in the cause. o

6. And be it further enacted by the authority afore- pyiiiieped
said, That for and notwithstanding any thing in this persons may
Act contained, it shall and may be lawful to proceed by g{ﬁ?iﬁ;ﬁ
bill in "any case where by reason of any privilege such altered O .
proceeding is practised in the Court of King’s Bench in
England, and that the like procecding shall be had
in actions so commenced, as in the said court, unless
otherwise altered by the rules of his Majesty’s Court of
King's Bench in this Province. {¢) -

(p) See ante rule 10, page 22, Interlocutory judgment
cannot be signed if pleas have been filed in the office ; although‘
they have not been served.—MecKinnon v. Johnson. E. T,
3 Will. IV.; King v. Dunn. E. T. 2 Vie. A defendant has
eight days to plead to a new assignment.—Unger v, Crosby.
E. T.3 Will. IV. A plaintiff has eight days to reply after
a deimand of replication.—Robinson v. McGrath. H. T. 2 Vic.

(g) By rule 2, H. T. 1 Will. IV, it was ordered, that when
by reason of any privilege the proceedings are not commenced
by writ of capias ad respondendum, a demand of plea may be
served at any time, when, by the practice in England, a rule
to plead might be given, but not before ; and that the service
of such demand of plea shall suffice as in other cases, without
the necessity of tuking out any rule to plead ; rule 4, E. T. 11
Geo. 1V, having previously ordered that no rule to plead,
reply, rejoin, &ec., should be necessary; but that a demand
should be sufficient, as in respect to a plea in actions, on non
bailable process. Under these rules the following cases have
been decided : An attorney has till the following term to plead -
to a bill filed against him in vacation.—M'Canasy v. Foster.
E.T.1 Will. IV. Aninterlocutory judgment signed in vaca-
tion on a bill against an attorney served the same vacation,
although filed in term, is irregular.—Fraser v. Boulton. M. T.
2 WilL.IV. Inanaction againstanattorney heshould have four
full days in term to plead.—Munro v. King. E. T. 5 Will. IV,



82 -RACTICE ‘OF “co‘tm"r OF

Defendants - 7- And be it further enacted hy’ the‘"a‘hthonty afore-
may plead sald, That it shall and may be lawful for any defendant
everal mat-

ters without OF defendants in any action or suit in the said court, to

leave of the plead as many several matters thereto as he shall think
necessary, without leave of the said court, where he

¢ %eec‘tl" Vgn)a would be entitled to do so by obtaining such' leave, un-
der the same regulat1ons and restrictions as are declared
by the British Statute passed in the fourth year of the
reign of Queen Anne, chapter sixteen, section four, any
thmg in the said clause to the contrary notwithstand-
ing. (7) \

8. And whereas much inconvenience .is felt by con-

No person to scientious creditors in the recovery of their just debts,

be arrested

forasum from the difficulty of ascertaining whether any person

under £ or persons design leaving the province with an intent to
defraud their. crechtors, an affidavit of which is requu'ed ‘
by thelaws now in force before a capias ad respondendum
could issue: Be it therefore enacted by the authority

aforesaid, That no person shall be arrested or holden

‘Whether a bill against an attorney be filed in ‘term- or vaca-~
tion, a demand of plea must be served during term, or within
four days after it, and he has four full daysin term to plead.—
Sherwood v. Boulton. M. T. 3 Vic. A demand of plea must
be served in an action against an attorney, a rule and notice
to plead are not sufficient.—Hamilton v. McDonald. H. T.
3 Vie. These cases were all decided before the passing of
~ the new rules, the tenth of which, ante page 22, again sub-
stitutes a demand for a rule, and orders in all - cases, whether‘
privileged or otherwise, that the parties respectively. shall be
bound to plead, &ec., in eight days after the service of such
demand, unless otherwise ordered by the court ora judge,
It would at first seem that this rule entirely ‘'supersedes the
former rules mentioned above, but it will be seen that such
is not.the case, and that the effect will be to give to attornie 1/5
and other privileged persons the same time to plead as pe
' sons not privileged, but will. not remove the necessity of
serving a demand of plea at the time when a rule to plead may
‘be given in . England; and_as a rule to plead could only -be
given in term time, or -within four days'after it, a privileged
person will still be entitied to.have a demand. of plea served
at such time;.before he. can be called upon to plead. RERIES
.:{r) See ante page.52.et:seq. . : Tl
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to special bail upon. any process issuing out.of the said
court, in a civil suit, where the cause of action shall not
amount to five pounds (s) of lawful money of this Pro-
Vince; and where the cause of action shall amount to
five pounds and upwards, it shall not be lawful for the
plaintiff to proceed to arrest the body of the defendant amdavitto
or defendants, unless an affidavit be first made by such bfm’?‘zdﬂ? by
plaintiff, his servant or agent, of such cause of action, prevmus to
and the amount justly and truly due t6 the said plaintiff 27"
from the said defendants; and also that such plaintiff, his
servant or agent, is apprehenswe that the defendant will
leave this province without satisfying the said debt,and that
the said plaintiff, his servant or agent, does not sue out such :
process from any vexatious or malicious motive whatever ; snd maybe
which affidavit shall be filed, and may be made before “g;‘}‘uggg‘“e ‘
any judge or commissioner of the court out of which &e. ’
such process shall issue authorised to take affidavits in
such court, or before the officer who shall issue such
- process, or’ his deputy, which oath such officer or his -
deputy is hereby authorised to administer, and for the And 1s. to be
‘said affidavit one shilling shall be paid, and no more; , paid for oath.
and the sum or sums specified in such affidavit shall be su‘:‘hi]‘"f;g
endorsed on such writ or process, which sum or sums so endorsed on
ndorsed, the sheriff, or other officer to whom such writ 2:’]88"’“’1’“' pro- -
or process shall be dlrected, shall take ball, and for no
more. ® . Commis-
9. And be it ﬁu-ther enacted by the authority afore- :;‘};‘g‘:a‘;%‘;a_ :
smd, That it shall and may be lawful for any plaintiff, vits and
his servant or agent, havmg made such affidavit, as afore- E,e,k?‘,f the
said, to sue out from any Commissioners of his MaJesty 8 C;OWII;J& ble
Court of King’s Bench for taking affidavits in each and process. ‘

every district, (u) a writ of capias ad respondendum, with g See 4 W,

ch. 6.)
As)- Ten pounds by 5 Will, IV. ch. 3, secs. 1 & 2, -
(¢). Where on a bailable writ, the: sheriff was dxrected to
take bail for too large.a sum, the court. allowed the indorse-
ment to be amended: and reduced to the. proper: sum, on pay-
ment of costs,—Grantham v. Peters, -E. T.-3 Vie, -
(u) By. 4 Will, IV, chi 6 § 4, no .commissioner shall issue
a writ if he;is the attorney-in - the cause.: .And where & defen-
dant was arrested under a commissionér’s vmt, and the:com-
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which the saild commissioners, as well as the several de-
puties appointed by the Clerk of the Crown, shall be
- from time to time supplied, signed by the proper officer
of the court, on which shall be endorsed the sum sworn
to, and to which the said affidavit shall be annexed;
whereupon it shall and may be lawful for any constable
in the district to arrest the said defendant, and deliver
Lim, her or them, over to the sheriff, in order that he,
she or they, may be held to bail for the amount of the
sum so endorsed.

Judgesmay — 10. And be it further enacted by the authority afore-
in certain _ 8aid, That in all cases in which the cause of action shall
cases. be other than a debt certain, of which affidavits may be
‘ made as hereinbefore mentioned, it shall and may be law-
ful to hold the defendant or defendants to bail, a judge’s
order having been first obtained for that purpose, in such
cases and in such manner as is provided by the law and

practice of the Court of King's Bench in England. (z)

Conditionsof _11- And be it further enacted by the authorit.y afore-

recogni-  said, That each and every recognizance of bail to be

zances of . .

bail. taken in cases of personal arrest, as hereinbefore men-
tioned, shall be, that if the defendant or defendants shall

g%fecﬁafg?j be condemned in the action at the suit of the plaintiff or
plaintiffs, he, she or they, will satisfy the costs and con-
demnation money; or render himself, herself or them-
selves, to the custody of the sheriff of the district in which
such action shall be brought, or that the cognizors shall
do so for such defendant or defendants. ‘

missioner’s name was not attached to the jurat of the affidavit
at the time of the arrest, although it was placed there before
the motion was made to set the writ and arrest aside, the court
held the proceedings irregular, and set them aside with costs.
—Black v. Halliday. T. T. 5 & 6 Vie. P.C. Macaulay, J.

(v) The ordinary conclusion in an affidavit of debt that the
deponent does not make the affidavit, §ec., from any vexatious
or malicious motive, is unnecessary where an order is ob-
tained. for an arrest.—McLaughlin v. Wismer, M. T. 7 Will,
IV. In such case, however, the affidavit must shew the de-
ponent’s apprehension of the defendant’s departure from the
province.~ Wiltsee v, Bloor, E. T. 2 Vie,
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12. And be it farther enacted by the authority afore- ‘
said, That whenever any bail in any action or suit now Bailmay sur-
pending or hereafter to be brought in any district, shall principal to
be desirous of surrendering their principalin discharge of 2{::?,2‘;;’&“
themselves, it shall and may be lawful for the Sheriff of tive district
such District, (w) and he is hereby required, to recelve fendants are
such principal into his custody at the gaol of his district, Zgi;’s;%t?;.s‘"
and give such bail a certificate under his hand and seal to give certi-
of office, of such surrender, which certificate shall be a jeages ot sar-
sufficient authority for any judge of the court in Whichilgsgntoegg:
such action shall be pending, and he is hereby required neretar on
on production thereof, to order an exoneretur (z) to be Froduction
entered on the bail piece, in the same manner as if such
principal had been surrendered ir. person before him at
his chambers, for which certificate the said Sheriff shall

receive the sum of five shillings, and no more.

13. And be it further enacted by the authority afore-
said, That if any defendant or defendants shall be taken
or detained in custody in any district of this Province, on
mesne process issuing out of any court of Record in this
Province, at the suit of any plaintiff or plaintiffs, and shall
be detained or imprisoned thereon after the return of such
process, (y) it shall and may be lawful for such defendant

(w) By 4 Will. IV. ch. 5 § 1, bail may surrender their prin-
cipal to the sheriff of any district, in which he may be resi-
dent or found. The court will not grant leave to enter an
exoneretur, when bail have surrendered their principal, with-
out a certificate from the sheriff to whom he was surrendered.
—Linley v. Cheesman. H. T. 10 Geo.1V. ‘ ‘

(x) Bail have eight days in full term after the return of
process against themselves, to surrender their principal, and
the plaintiff is bound to stay the proceedings on receiving
notice of the render, although the costs are not paid.—Ives w.
Robinson. M. T. 2 Vic.

" (%) By 4 Will. VL ch. 5 § 2, defendants may put in special
bail in vacation, whether they are or are not in actual cus-
tody. Since this latter statute, bail excepted to in vacation
must justify in vacation, and have not till the following term
for that purpose. — McKenzie et al. v. MacNab. E. T.
2 Vie. ‘ . o ‘ :

I
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Defendants ©F defendants, except in term time within the Home Dis-

may putin trict of this Province, or district where the court shall

special bail . .

in vacation. be holden, and upon due notice thereof given to the at-
torney of the plaintiff or plaintiffs in such process, to put
in and justify bail before any of the Justices of the court
out of which such process shall have issued, or before any
commissioner duly appointed for taking bail in such
court, which Justice, or in case bail shall have been put
in and justified before a commissioner, any Justice of

R the said court upon receipt of the said bail piece and re-

ule for . .. .

allowance cognizance from such commissioner, may, if he shall

ther i‘flfeg"k?y think fit, order a rule to issue for the allowance of such

ajudge.  bail, and may further order such defendant or defendants
to be discharged out of custody by Writ of Supersedeas,
in the like manner as may be done by order of the court

in term time,

Defendant 14. And be it further enacted by the authority afore-
may be held said, That in case the plaintiff in any action now pending
toball  or hereafter to be brought in the said court, his servant
previously or agent, shall at any time after action brought, and
Pending  pofore final judgment, be apprehensive that the defendant
will leave this Province without paying his debt, it shall
and may be lawful to and for the said plaintiff, his servant
or agent, having made and filed such affidavit as aforesaid,
to sue out an alias writ of capias ad respondendum, (z)
and to cause the said defendant to be theteupon arrested
and holden to bail, which bail, if the said writ shall have

(z) Where after service of non bailable process, the de-
fendant was arrested, and moved to set aside the arrest, on
the ground that the affidavit of debt was entitled in the cause,
and the plaintiff shewed that the defendant had been arrested
under the statute allowing an arrest under an alias writ, on a
testatum writ issued to a different district from that in which
the first writ had been served, the rule was discharged, the
testatum writ being sufficient under the statute, and the
affidavit rightly entitled in the cause.—Gass v. Colclough.
E. T. 3 Vic. Where a judge’s order is necessary to arrest, a
defendant cannot be held to bail on an alias writ under this
clause.— Bowman v. Yielding et al. M. T. 2 Will, IV.; Ross
v Urquhart, M. T. 7 Vic. ‘ ‘
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been suéd out after common bail being filed, shall be bail

to the action. (a)
15. And be it further enacted by the authority afore-
said, That in all cases in which the party has been held No further .

to special bail, it shall not be necessary to make or file ,eqf,'::éfl i

ng o t a ca bailable ac-
any further or other affidavit before suing out a capias tion previous

ad satisfaciendum upon the judgment obtzuned in theto susing out
Ca a.

same action; (b) and that in cases where the party has otherwise
not been held to spec1a1 bail, a writ of capias ad satisfa- inactionsnot -
ciendum may issue after judgment, upon. an affidavit of {Geq s ¥vm.
the same form as is hereby reqmred to be made for the :Vgh) 3,
purpose of suing out a capias in mesne process, or upon
affidavit by the plaintiff, his servant or agent, that he
hath reason to believe that the defendant hath parted
with his property, or made some secret and fraudulent
conveyance thereof in order to prevent its being taken in
execution.

16. Aud be it further enacted by the authority afore- Jsstes joined
said, That upon all issues joined in the court in 81y District may
suit or action that shall arise or be triable in ‘the Home be tried be-

fore any

district, or in the district where the Court shall bejudge. o
holden under any commission of Assize and Nisi Prius {§¢5 "™

issued after the Terms of Hilary and Trinity, respectively, sec. 8.

and tested on the last day of each of those Terms, the Crh:):;t}‘).z;xsnce

Chief Justice, or any other judge of the said court, shall, judgetoissue -

as judge of Assize and Nisi Prius for the said dlstnc,t, Pl Drecent &

try all manner of issues joined in the said court which to summon
jurors to try

ought to be tried by a jury of the said district, and that such issues,

(a) Where a defendant was arrested on an alias writ after
serviceable process, and gave a bail bond to the sheriff for his
appearance, having '1h‘eady entered a cornmon appearance in
the suit, the bail bond was set aside with costs.—Douglass v.
Powell. M. T. 2 Will. 4.

(&) Where after entering an appearance to serviceable
process, the defendant had been arrested on an alias writ
under the 14th section, and subsequently discharged from
custody, because the affidavit of debt was not enntled in the
cause, the court after judgment refused to set aside his arrest,
made under a writ of capias ad satisfaciendum, issued on a
new affidavit made after the judgment was entered.—Gordon
v. Somervillee M. T. 7 Vie. P.C. Jones J.
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not less than the Chief Justice, or any other judge of the said court
;‘f‘t’g’lgj‘l‘i;} shall, as judge of Assize and Nisi Prius, issue his precept
and Trivity to the sheriff of the said district, for the summoning of
Ferms.
jurors for the trying of all such issuesas may be joined
in the said court, and arise and be triable in the said
district, so that the same may be in no instance holden
sooner than thirty days from the end of the said H:ilary
and Trinity terms, respectively.
17. And be it further enacted by the authority afore-
said, That when the plaintiff’ or plaintiffs, defendant or
gz’y”é’;‘;ﬁgs defendants, in any action now pending, or hereafter to be
for the exa- brought, shall be desirous of procuring the testimony in
Mnination of such suit or suits of any aged or infirm person resident
within the jurisdiction of His Majesty’s Court of King’s
Bench in this province, or any person who is about to
withdraw himself or herself beyond such jurisdiction, or
who is residing without the limits of this province, it shall
and may be lawful to and for His Majesty’s said court,
or for any judge thereof in vacation, upon hearing the
parties upon the motion of such plaintiff or plaintiffs, de~
fendant or defeudants, to issue one or more commissiomn
or commissions under the seal of the said court, to one
or more cominissioner or commissioners, to take the esa-
mination of such person or persoms, respectively, due
notice being given to the adverse party to the end that
he, she or they, may cause such witness to be cross-
e\ammcd (0)
And be it further enacted by the authonty afore-
And when szud, That in cases of witnesses residing without the
jt;;‘:;f " lmits of this province, such commission or commissions,
country du:xl;e with the examination of the witness or witnesses taken
derthe hand's pursuant thereto, returned to the said court with an affi-
and seals of - dayit of the due taking thereof thereto annexed, sworn

commis-

sioners before and certified by ‘the mayor or chief magistrate (d)

(e) If one party to a suit issues a commission to examine
witnesses, the other party has a right to call for and make use
of it at the trial—Gordon v. Fuller. T. T. 6 & 7 Will. IV.

(d) The signature and seal of the chief magistrate of a
town in a foreign country to an affidavit provmtr the due exe-
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of the city or place where the same shall or may be
taken, close under the band and seal, or hands and seals
of one or more of such commissioners shall be taken,
prima facie, to have been duly executed and returned,
and shall be received as evidence in the said cause; pro-

vided always, That such examination or examinations Examinbation:
* 3 > s .3 not to be
shall not be read or given in evidence in the said cauvse, yeaq it ge-

in case the deponent or deponents respectively shall be ﬁg;l:;t I8 o,
living within the jurisdietion of the said court, and of the jurisdic-
sound mind, memory and understanding, at the time such z‘;’;g?‘t‘;e

examination or examinations shall be offered to be given time of trial

in evidence; (e) and provided it is made appear to the 273 of sound

court before which such examination or examinations is
or are put in, that the same has or have not been duly
taken. ‘ ‘ o

19. And be it farther enacted by the authority afore-

said, That it shall and may be lawful in any execution ig‘smgige

against the person, lands or goods, of any debtors, for penses of
the sheriff to levy the poundage fees and the expense of X to%

the said execution, over and above the sum recovered by t(é be 7le‘vN]‘x_eel.
 the judgment, together with the legal interest upon the {3fcc. e

amount so recovered from the time of entering the said sec. 32
judgment. (f) ‘ ‘

20. And whereas, it is expedient to provide for the

more public and certain notification of sales of lands un- Salesoflands
. . . . to be adver-
der execution, in order that all persons having claims tised in the

thereto may be apprised thereof: Be it further enacted (’{apg“‘;zg*t‘ga‘
by the authority aforesaid, That before the sale of any (See 43 Geo. -
real estate be had upon any execution to be sued out ! cb- 19

after the passing of this act, the sheriff shall cause an

cution of a commission to examine witnesses, issued from the
Court of Queen’s Bench, are to be considered genuine with-
outfurther proof.—Doe Lemoiné v. Raymond. M. T. 7 Will IV.

-~ (e) If a witness is examined under a commission in a
foreign country, it is not necessary. at the trial to prove that
heis still without the jurisdiction of the court.—Watson v, Lee.
H. T. 6 Vie. L ‘ ‘

(f) By 7 Will. IV. ch. 3, § 32, sheriffs are not entitled to

-poundage except upon actual levy made, but certain fees may

be allowed, : ‘

12

£
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advertisement to be inserted in the Upper Canada Ga-
zette at least six times before such sale, specifying the
particular property to be sold, the names of the plaintiff
or plaintiffs, and defendant or defendants, and the time
‘and place at which it is intended to proceed to the sale
“And inany thereof; and the same shall also be advertised in any one
newspaper  public newspaper of the district in which the lands lie, or
where land . . ‘
Lies. by notice put up in the office of the clerk of the peace,
or on the door of the court house or place in which the
Court of General Quarter Sessions for such district is
usually holden, for three months before such sale ; Provi-
ded, always, nevertheless, that nothing herein contained
shall be taken to prevent such adjournment of such sale
to a future da;
21. And be it further enacted by the authority afore-
Serifb vot said, That from and after the first day of July mext
merchants  ensuing, it shall not be lawful for any sheriff or his de-
o :_l)‘e"r‘; puty in any district of this Province, directly or indirectly,
to trade, traffic, sell or vend goods, wares or merchan-
dize, cither by wholesale or retail, or keep a shop, or
expose for sale, any such goods, wares or merchandize, or
to maintain any action at law for the recovery of any
debt, the amount, consideration or account, being for
such goods, warés or merchandize, exceptincr always such
‘as by the dutles of his office he is legally commanded

, to do.

Firstandlast 99, And be it further enacted by the authority afore-
{’mggg . said, That th'e first and last days of z%ll.penods of time
this act, and limited by this act, or hereafter to be limited by any rules
rules of  or orders of cowrt, for the regulation of practice, be in-
court, inclu-

sive. clusive.

A 23. And be it further enacted by the authonty afore—
e 90{1‘?’“" 'said, That the form of proceeding in the said court, shall
sec. 1) be by a course of pleading to issue in a most compen-

dious mauner, and that in all actions founded on a com-
mon undvitaking. the following form of declaration may
be adopted :
¥orm of “A. B. nllipleﬁﬂS of C. D. late of
declaration. « whereas the said C. D. on the

, for that
day of , at;
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% —— was indebted to the said A. B.in the sum of
« , [the consideration advanced] and being so in-
“ debted, he, the said C. D. then and there undertook,

“ and faithfully promised the said A. B. to pay him the
“ said sum, when he, the said C. D. should be requested ;
“ and though since requested, doth now refuse ‘so to do,
“ to the said A. B. his damage of &£ . who therefore
“ brings his suit.”

24. And be it further enacted by the authority afore~
said, That each and every of the Statutes of jeofails, and i?ft;,tfslgl_
each and every of the statutes of limitations, and each tation and
and every of the statutes for the amendment of the law, 2';?2?;;1?8'
excepting those of mere local expediency, which from Pe? t;‘lsf‘“ce
time to time have been provided and enacted respectmg province.
the law of England, be adopted, and declared to be valid

and ef’f‘ectual for the same purpose in this province.

25, And in order to discourage vexatious suits, and to
prevent additional charges upon any defendant or defen- },’,g;e;;‘;“
- dants, who may be willing to pay the sum which he or money into.
" they shall admit to be Justly due: be it enacted by the ( (Qee 7 W,
authority aforesaid, That in all cases where the sum de- IV-¢3-3
manded by any plaintiff or plaintiffs, is a sum certain, or
is capable of being ascertained by computation of num-
bers, it shall and may be lawful for any defendant or de-
fendants to move that he or they may be at liberty to
pay into court such sum as he or they shall propose to
pay in full discharge of the said demand ; whereupon the
court may order a rule to be drawn up to such effect, or
in time of vacation such order may be made by a judge
of the court, and in case the plaintiff shall be willing to
accept and shall accept the same, together with all costs
accruing to ‘that time, to be taxed by the proper officer,
the same shall be in full satisfaction of such his demand,
and all further proceedings in the said action shall cease;.
and to the end that every plaintiff or his attorney may
know of such proceeding, the defendant or defendants
shall and are hereby required to serve a copy of the rule,
authorising such payment to be made, upon the plaintiff’
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or his attorney, at the time of filing his plea of the general
issue to such plaintiff's declaration. (g) ‘
26. Provided always, That apon payment of money
Officerto into court, it shall and may be lawful for the officer re-
per cent. on ceiving the same, to demand and take a sum not exceeding
moniespald twenty shillings for every hundred pounds so paid into
court, and at and after the same rate and proportion for
every sum of money so paid; and also to demand and,
take the sum of one shilling for every receipt by him
given on account of money so paid in, as afiresaid.
27. [Repealed by 7 Wm. IV Ch. 1.]
28. Provided always, and be it further enacted by the
Special  authority aforesaid, That nothing herein contained shall
g‘;’;‘fﬁ;ﬁf’gﬁs prevent or be construed to prevent the governor, Jieu-
:)S;:sget; .try tenant governor, or person administering the gover.nment :
(See 7 wm. Of this province, from issuing a special commission or
v gh) L, commissions for the trial of one or more offender or offen-
ders, upon extraordinary occasions, when he shall deem
it requisite or espedient that such commission should

i8sue.

(¢) By rule 17 of the new rules, when money is paid into
court, such payment shall be pleaded in all cases, and as near
as may be in the following form, mutatis mutandis :

A, B., Plaintiff, The —

and % ‘
C. D., Defendant. day of —— ‘ ‘
The defendant by —— his attorney, (or in person), says,
or in case it be pleaded to part only, add as to £—— being
part of the sum in the declaration, or count mentioned, or as
to the residue of the sum of £——), that the plaintiff ought
-not further to maintain his action, because the defendant now
brings into court the sum of £——, ready to be paid to the
plaintiff; and the defendant further says, that the plaintiff
has not sustained damages (or, inactions of debt,thathenever
was indebted to the plaintiff,)to a greateramount than the said
sum, &c., in respeet of the cause of action in the declaration
amentioned (orin the introductory part of this plea mentioned),
and this he is ready to verify; whereupon he prays judgment,
if the plaintiff ought further to maintain his action thereof.
See ante pages 26, 27, and Chitty’s Archbold’s Practice, 7 ed..
page 969, et seq., on the subject of the payment of money

-into court. ‘
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29. And be it further enacted by the authority afore- o
. . . . . . _en s No writ of
said, That no writ of inquiry shall issue to the sheriff in inquiry to
cases where judgment shall have gone by default, but inall & ?2223&5;
such cases the damages shall be ascertained at the same time, but damages
and in like manner as if the parties had pleaded to issue, fo2¢ fscet-
and that an entry thereof be made on the roll accordingly. p;i{tg::d htad
- 30. And be it further enacted by the authority afore- P . °
said, That every common juror shall be allowed the sum Jurors al-
of one shilling and three pence, in every cause in which 10%ed 18- 3.
he shall be sworn as a juror, to be paid by the plaintiff '
or his attorney, and to be acccunted for in costs by the
party charged with the payment thereof.
31. And be it further enacted by the authority afore-
said, That the sheriffs of the several districts shall and Sheriffs to -
they are hereby required to make return of all writs of of nisi prius
Nisi Prius which shall be delivered to them, or their suf- ff,'g jﬁ;‘c‘gon
ficient deputy, before the said Chief Justice, and every their,
other judge who shall be assigned to execute such com- (Sce 34 Geo.
missions of Assize and Nisi Prius, and shall give their ;l{,g,f;’_'f‘i;
attendance upon the said Chief Justice and each otherch.1,
justice, as well for the returning of such tales de circam- *** 10>
stantibus as shall be prayed for the trial of such issues,
as for the maintenance of good order in the King's Court,
~and for the doing and executing of all other things to
the office of sheriff in such case belonging and appertaining.
32. And be it further enacted by the authority afore-
said, That it shall and may be lawful for the Clerk of the clerk of the
Crown and Pleas to have, and he is hereby required to Cre¥nte -
have in each and every district of this province, eXcept office in each
the Ottawa, an office, the duties of which shall be dis- district.
charged by deputy, in which actions in the said couwrt may
be instituted, and all necessary proceedings had before
final judgment, and a writ of capias ad satisfaciendum
after such final judgment, may be issued in the same
"manner as the same may be done in the principal office

of the said clerk. (%)

. (R) An aliaswrit of capias ad satisfaciendum may issuefrom
the offices of the deputy clerks of the crown.—Scott et al, v,
MecDonald. M. T. 7 Vie. P. C. Jones, J. ‘
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'83. Provided always, and be it further enacted by the
Precipe and authority aforesaid, That the precipe and affidavit (where

alidavit fled one shall be required) filed in the said district office, on

offices on  issuing any capias ad satisfaciendum, shall be transmitted
SamE 9 G2 to the principal office within one month after the same

transmitted - gha]l have been filed, as aforesaid. (7)

to the prin- ‘ :
cipal ofice. 34. And be it further enacted by the authority afore-
Deputy said, That whenever either the plaintiff or defendant in
Glerks of the any suit hereafter to be instituted in any district, except
certify ~ the Home District, may think it necessary to produce
,’}’;’:;33’;’55 to the court the writ, declaration, plea, or any other pro-
cecdings which may have been filed in such cause, it shall
and may be lawful for the said plaintiff or defendant to
demand and receive from the deputy Clerk of the Crown
and Pleas in the district, a copy of such writ, declaration,
plea, or other proceeding in the cause, certified by the
said clerk to be a true copy of the original, which copy
shall be received by the court in all cases in lieu of the
original, and as a proof thercof. .
Al proceed- 35. And be it further enacted by the authority aﬂ.)re-‘
ingsto be  said, That before final judgment, the several proceedings
transmitted  that have been had in the cause shall be transmitted to
o the prin. . . . A
cipal oftice  tue principal office of the said clerk, and shall remain in

before final . .
judgment. . his custody. ( 7)

Bight daye _50- And be it further enacted by the authority afore-
rtl:tggegﬁi f,';i“l said, That no indictment, information or cause whatso-
in all cases, €ver, shall be tried at Nisi Prius, before any judge or
A our e Justice of Assize or Nisi Prius in any district of this
of counter- province, unless notice of trial, in writing, has been given
mand. at least eight days before such intended trial; and in

case any party or parties shall have given such notice of

(?) It is no'ground for setting aside an arrest made under
awritof capias ad satisfaciendum issued from a deputy’s office,
that the affidavit on which the writ was issued was not trans-
mitted to the principal office within one month after the writ
was filed.—Scott etal.v. MeDonald. M. T. 7 Vie. P. C.Jones, J.

() It is irregular to sign a judgment of non pros. without
filing the original papers in the judgment office.—Lyman v.
Cotter.—M. T. 5 Will. IV
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trial, as aforesaid, and shall not afterwards duly counter-
mand the same in writing, at least four days before such
intended trial, every such party shall, upon neglect. of
bringing such issue to trial, be obliged to pay unto the
party or parties to whom such notice of trial shall have
been given, as aforesaid, the like costs and charges as if
such trial had not been countermanded.
37. And be it further enacted by the authority afore-
said, That whenever the defendant in any action shall, Dilatory
in term time, plead any dilatory plea, in case such plea Plé3s may be

' N argued -
sb2li be a matter in law and not of fact, it shall and may before a

be lawful to and for the plaintiffin the said action, to set {,‘Xzﬁfi:;.
down such plea for argument on the next day on which =~
the said court shall sit, or on any other day in the term,
giving two days’ notice thereof to the defendant or his
attorney ; and in case such plea be filed in the time of
vacation, or being filed in term time, the said plaintiff shall
neglect so to set down the same for argument, as afore-
said, it shall and may be lawful to and for the said plain-
tiff to apply to any judge of the said cpurt to hear and
determine the issue joined thereon, in like manner as the
same may now be done in open court; and in case the
said judge shall give judgment for the plaintiff, he, the said
judge, shall by an order under his hand, direct the said
plea to be taken off the file, with costs to be taxed by the
proper officer ; and the said defendant shall, within four
~days from the date of such order, plead an issuable plea, -
and shall rejoin gratis, and ‘shall also be bound to go to .
trial at such time as he would have been bound to go to.
trial in case he had pleaded such issuable plea in the first -
instance, and not such dilatory plea. (%)
' 38. And be it further enacted by the authority afore- Costs in civil
said, That the allowance of costs to either party, plain- suits tobe
tiff or defendant, in all civil svits and penal actions, be f8ilated by

the laws of
England.

(k) A general demurrer isnot a dilatory plea, within this
section, and where a judge in chambers had granted an order
to take such demurrer off the file, as being a dilatory plea,-
the court made absolute a rule to set such order aside.—
Charles v. Hopkirk. M. T. 4 Vic. ‘ :
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regulated by the statute and usages which direct the pay-
ment of costs by the laws of England.

39. And be it further enacted by the authority afore-

sioners to be said, That the Chief Justice, and other the Justices of

appointed
for taking
affidavits.

Penalties of
perjury for
false
swearing.

15. for oath.

the said Court of King's Bench, for the time being, or
any two of them, whereof the Chief Justice, for the time
being, to be one, (/) shall and may by one or more com-
mission or commissions, under the seal of the said Court,
from time to time as need shall require, empower what
and as many persons as they shall think fit and neces-
sary, in all the several districts within this province, to
take and receive all and every such affidavit and affidavits
as any person or persons shall be willing and desirous to
make before any of the persons so empowered, in or
concerning any cause, matter or thing, depending or
hereafter to be depending, or in any wise concerning any
of the proceedings to be had in the said respective Courts;
and that it shall and may be lawful for any Judge of
Assize, and in his circuit to take and receive any affidavit
or affidavits as any person or persons shall be willing and
desirous to make before him, in or concerning any cause,
matter or thing, depending or hereafter to be depending,
or in any wise concerning any proceedings to be had in
the said Court of King's Bench; which said affidavits,
taken as aforesaid, shall be filed in the office of the said
court, and there be read and made use of in the said
court to all intents and purposes as other affidavits taken
in the said court ought to be; and that all and every
affidavit and affidavits, taken as aforesaid, shall be of the
same force as affidavits taken in the said court shall and
may be; and all and every person or persons forswearing
him, her or themselves, in such affidavit or affidavits,
shall incur and be liable unto the same pains and penal- -
ties as if such affidavit or affidavits bad been made and
taken in open court : Provided always, That for the taking
of every such affidavit, the person or persons so empowered,

(1) Commissions for taking affidavits may be issued in. the
eventof the absence or death of the Chief Justice.—2 Vlc. ch?2.
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and taking the same, shall, for so doing, receive only the
sum or fee of twelve pence, and no more.

40. And be it further enacted by the authority afore-
said, That the Chief Justice, for the time being, and (See 2 Vie.
other the Justices of the said Court of King’s Bench, or &%)
any two of them, whereof the said Chief Justice shall be
one, s shall or may by one or more commission or commis- Commissi-
sions, under the seal of the said court, from time to time Jooeies foo
as need shall require, empower such and as many persons takingbail.
as they shall think fit and necessary in all and every the -
several districts of this province, to take and receive all {324 7o
and every recognizance or recognizances of bail or bails,
as any person or persons shall be willing or desirous to
acknowledge or make before any of the persons so em-
powered, in any action or suit depending, or hereafter
to be depending in the said court, in such manner and
form, and by such recognizance or bail, as the justices of
the said court may hereafter take or may think fit, which
said recognizance or recognizances of bail, or bail piece,
so taken as aforesaid, shall be filed in the office of the
Clerk of the Crown in the district where the same shall
be taken, together with an affidavit of the due taking the
recognizance of such bail or bail piece, by some credible

_person present at the taking thereof; which recogniz-
ance of bail or bail piece, so taken and filed, shall
be of the like effect as if the same were taken in open
court ; for the taking of which recogmzance or recogni-
zances of bail or bail piece, the person or persons so em-
powered shall receive only the sum or fee of two shillings,
and nomore : Provided always, nevertheless, that nothing
herein contained shall extend to preclude any party from
excepting to the bail in the manner and within the time
prescribed by law.

41. And be it further enacted by the authority afore- Justices to
said, That the justices, respectively, shall make such regulating
rules and orders for the justifying of such bails, and of bail %g}gﬁg

 making of the same absolute, as to them shall seem g‘;‘;’;"“”

meet, so as the cognizor or cogmzors of such bail or (Seed Wm.,
bails be not compelled to appear in person in the said s o5 &
X
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court to justify him or themselves, but the same may,
and is hereby directed to be determined by affidavit or
affidavits, duly taken before the said commissioners, who
are hereby empowered and required to take the same,
and also, to be examined by the justices upon oath
touching the value of their respective estates. ‘

42. And be it further enacted by the authority afore-
g;ls(i]zg:sr::y said, That any judge of assize in his circuit, shall and
take bail.  may take and receive all and every such recognizance or

recognizances of bail or bails, as any person shall be
willing and desirous to make and acknowledge before
him, which being transmitted, in like manner as afore-
said, shall w1thout oath be received in manner as afore-
said. ‘

43. And be it further enacted by the authonty afore-
(?f“ggjgggs said, That the several acts and ordinances of the Go-
repealed.  vernor and council of the late province of Quebec,

whereby the several courts of Common Pleas in this.
province were constituted, and from time to time- con-
tinued, be and each and every of them are hereby re-
pealed.

44. ‘And be it further enacted by the authonty afore-
foo autorney said, That after twelve months from the passing of  this
shop keeper. act, no attorney of this court being a merchant, or in any

wise concerned by partnership, public or private, in the
purchasing and vending of merchandize in the way of
trade as a merchant, shall be permitted to practice inthe
said court during the time he may be such merchant or
so engaged, as aforesaid, nor until twelve months after
hie shall have ceased to be such merchant or so engaged,
as aforesaid.

45. And be it further enacted by the authority afore-
Judges to  said, That from and after the first day of Easter term next,
?:;:‘225& it shall and may be lawful to and for the said Court of
taken by all King’s Bench, and they are hereby required by order or.
court. rule, or orders or rules, to be pronounced by the said

court during the said term of Easter, or during any sub-
sequent term or terms, from time to time, to ascertain,
determine, declare, and adjudge, all and singular the fees
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which shall and may be taken, or be allowed to be taken
by any clerk of the crown, counsel, attorney, sheriff,
officer, or other person, from or inrespect of any business
after the first day of Easter term, to be done or trans-
- acted in the Court of King's Bench, as well in civil
causes as in criminal prosecutions, as in all matters and
things, causes and proceedlnﬂs, which thereafter shall or
may be dependmg in the said court, which regards the
King's revenue, or under any commission of O)er and
Terminer and general gaol delivery, or under any special
commission of Oyer and Terminer, any former law to the
contrary notwithstanding.

46. And be if further enacted by the authority afore-
said, That nothing in this act contained shall extend to No commis-

sions or pro-

apnul any existing commission or authority of 'any ceedings to
officer or Comm1531oner heretofore appointed to any office be hereby
which may require to be continued by the provisions of
this act, or to make void any proceedings now depending
in the said Court of King’s Bench, but that the said office
shall be conducted, and the said proceedings be continued
and carried on, according to the several prousmns herem

contained.
‘ [ 3

11. Gro. IV. cn. 5.

An Act to extend the provisions of the Law of Set-off, and to

prevent unnecessary and wvezatious Law-suits. Preamble

VVHEREAS the pronsxon for setting mutual debts, one (See4 & 5
against the other, is highly just and reasonable at all s‘gf 3°}‘) 5
times, and ought to be extended so as to allow a defen-

dant to recover the balance due to him; Be it therefore

enacted by the King’s most Excellent Majesty, by and

with the advice and consent of the Legislative Council

and Assembly of the Province of Upper Canada, consti-

tuted and assembled by virtue of and under the authonty

of an Act passed in the Parliament of Great Britain, in-

tituled, “ An Act to repeal certain parts of an Act passed

in the fourteenth year of his Majesty’s reign, intituled,

“An Act for making more effectual provision for the -
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Government of the Province of Quebec in No: e-
G t of the P f Queb North Ame-
: rica,’ and to make further provision for the Government
g‘i’;ﬁi‘fi’l‘fi o of the said Province,’ and by the authority of the same,
notice of,or 'That if in any action to be hereafter commenced in his
é’étef’:,dﬁe;dn‘;‘ay Majesty’s Court of King's Beneh, or in any of his Ma-
recover  jesty’s District Courts in this Province, the defendant
judgment for Y . .

"theamount having given notice of set-off, or pleaded the same
gﬁg[‘:‘éé’%ﬂd according to law, shall on trial of said action pro.v‘el a
plaintifi’s suin due to him, or if he be sued as executor or adminis~
pemand, a0d trator to the testator or intestate, from the plaintiff, or
g)orxé there- if the plaintiff sue as executor or administrator from the

' testator or intestate, greater than such plaintiffbas proved
due to him, or his testator, or intestate from such defen-
dant, or his testator or his intestate, it shall and may be
lawful for the jury to render a verdict for the defendant
to the amount of the difference of their respective claims
proved as aforesaid, and for every such defendant to
enter up judgment for such sum, besides his costs and

charges, and to have execution therefor. (m)

‘ 1 Wizr. IV. cu. 1.
An Act to prevent a failure of Justice by reason of immaterial
variances in certain Law proceedings, and to require all
Courts to take judicial notice of private Acts of Parliament.
WHEREAS great expense is often incurred, and delay or
(3ee T Wm. failure of justice takes place at trials, by reason of va-
secs.15&  riances between writings produced in evidence and the
16) recital or setting forth thereof upon the record on which

the trial is had, in matters not material to the merits of

Preamble.

(m) Where to a declaration in assumpsit claiming £400
for geoods sold, &c., the defendant pleaded as to the promises
and undertakings a set off of a less sum than the amount
alleged to be due from him to the plaintiffs, and averred that
his set off exceeded the monies due and owing from him to
the plaintiff, and offered to set off and allow to the plaintiff out
of the defendant’s damages, so mmuch damage as the plaintiff
had sustained, on occasion of the not performing the promises,
&ec., in the declaration: Held bad on special demurrer for
not offering to deduct the defendant’s set off, instead of plead~
ing it in bar.—Jarvis et ak v. Dickson. T, T. 3 & 4 Vie.
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~ the case, and such record cannot now in any case be
amended at the trial, and iu some cases cannot be amen-
ded at any time: And whereas great additional expense
is often incurred by reason of the necessity of pleading
specially private acts of parliament, which the several
courts of justice cannot judicially notice unless they be
- 80 pleaded or given in evidence : Be it therefore enacted
by the King’s most Excellent Majesty, by and with the
“advice and consent of the Legislative Council and As-
sembly of the Province of Upper Canada, constituted and:
assembled by virtue of and under the authority of an act
passed in the Parliament of Great Britain, intituled, *“ An
act to repeal certain parts of an Act passed in the four~
teenth year of His Majesty’s reign, intituled, ¢ An act for
making more effectual prowslon for the government of
the Province of Quebee, in North America,’ and to make
further provision for the government of the said province,”
and by the authority of the same, That it shall and may
be lawful for every Court of Record holding plea in civil
actions; any judge sitting at Nisi Prius, and any Court Variances
of Oyer and Terminer, and general gaol delivery in this amended in
province, if such court or judge shall see fit so to do, to :‘x;’(;”ff;?o-
cause the record on which any trial may be pendmg be- secutions for -
fore any such court or judge in any civil action, or in any ',;‘ffne;,s at
indictment or information for any misdemeanor, when any ;‘;ﬁﬁ?&;‘:ﬂ
variance shall appear between any matter in writing or in or judge
print produced in evidence, and the recital or setting I‘r?l?é‘é? plea
forth thereof upon. the record whereon the trial is pen-
ding, to be forthwith amended in such particular by some
officer of the court, on payment of such costs (if any) to
the other party as such court or judge shall think reason-
able, and thereupon the trial shall proceed as if no such
variance had appeared ; and in case such trial shall be
had at Nisi Prius, the order for the amendment shall be
endorsed on the postea and returned together with the
- record, and thereupon the papers, rolls, and other records
of the court, from which such record issued, shall be
amended accordingly. (n)

(») By 7 Will IV, ch, [IL see. 15 & 16, the record may
K2
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( bee 4 Wm
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2. And be it further enacted by the éuthority afore-

‘said, That all Acts. of the Provincial Parliament of this

Province, whether the same shall be deemed public or
private Acts, shall equally be taken notice of judicially
by all Courts, Judges, Justices, and other persons
whomsoever, without being specially pleaded; and that
a copy of any such Act, printed by proper Authority in
this Province, shall be taken as sufficient evidence thereof,
any law to the contrary notmthstandmg

S———

2 Wr. IV. c=u. 8.

An Act respecting the Time and Place of sitting of tke
K Court of King's Bench. o siting

WHEREAS by an act of the parhament of this province,
passed in thirty-fourth year of the reign of his late Ma-

. Jjesty King George the Third, intituled, “An act to
ic. establish a superior court of civil and criminal juris

diction, and to regulate the court of appeal,” it is pro-
vided, “ that his Majesty’s Court of King’s Bench in this:

_provinee shall be holden in a place certain, that. is, in the

city, town, or place, where the Governor or Lieutenant-
Governor shall usually reside, and until such place be
fixed, the said court shall be holden at the last place of
meeting of the Legislative Council and Assembly;” And
whereas no. public building has yet been erected for the

" accommodation of the Court of King’s Bench, and it may

be found convenient to allow the said court to be holden at
some eligible place in the immediate vicinity of the seat

“of government, although not within the actual limits of

the city, town, or place, in which the Governor or Lieui~
tenant-Governor shall usually reside: Be it therefore
enacted by the King’s most excellent Majesty, by and
with the advice and consent of the Legislative Council
and Assembly of the Province of Upper Canada, consti-

be amended at nisi prius where there is a variance between
the contract, &c., and its setting forth en the record, though
contract, &e. not in writing.
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tuted and assembled by virtue of and under the authority
of an act passed in the Parliament of Great Britain,
- intituled, “ An act passed to repeal certain parts of an
act passed in the fourteenth year of his Majesty’s reign,
intituled, ¢ An act for making more effectual provision for
- the government of the Province of Quebec, in North So much of
America,’ and to make further provision for the govern- a4 Geo. 111.
ment of the said province,” and by the authority of the Sh.2 sec- 1.
same, that such part of the said act hercinbefore recited placeof
as appoints the place at which the Court of King's Bench 5piding the
shall be holden, shall be and the same is hereby re- King's
_pealed. ‘ ‘ repealed.
2. And be it further enacted by the authority afore- '
said, That his Majesty’s Court of King’s Bench in this g‘i’:;?s"f
province shall be holden at a place certain, that is, in the Bench may
city, town, or.place, which shall be for the time the seat S,?:ﬁ?tl,&one
of the civil government of this province, or within one mile of the
- mile of such city, town, or place; and that the place in government
which the said, court shall be holden under the authority ;fcﬂ.’ii;ce.
of this act, shall be deemed and taken, with reference to
the sitting of such court, to. form part and parcel of the
- eity, town, or place, which shall be for the time the seat .
of the civil government of this province, notwithstanding

it may be without the geographical limits thereof. (o)

4 Wi IV. om 2. | ‘
An Act to render the Judges of the Court of King’s Bench in
this Province independent of the Crown.
Wuereass it is expedient to render the judges of the

Court of King's Bench in this province independent of Z*ie:

() This section is virtually repealed by the act of union
of the provinces of Upper and Lower Canada, sec. 44, which
enacts, that “until otherwise provided by the act or acts of
‘the legislature of the province of Canada, the said Court: of
King’s Bench, now called the Court of Queen’s Bench of
Upper Canada, shall from and after the union of the provinces
of Upper and Lower Canada, be holden at the city of Toronto,
or within one - mile from the ‘municipal boundary of the said -
¢ity of Toronto,” : ‘ Co PR
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the Crown: Be it therefore enacted by the King's most
excellent Majesty, by and with the advice and consent of
the Legislative Council and Assembly of the Province of
Upper Canada, constituted and assembled by virtue of
~and under the authority of an act passed in the Parlia-
ment of Great Britain, intituled, *“ An aect to repeal cer-
tain parts of an act passed in the fourteenth year of his
Majesty’s reign, intituled, ‘An Act for making more
effectual provision for the government of the Province of
Quebec, in North America,’ and to make further provision
for the government of the said province,” and by the
authority of the same, that the judges of his Majesty’s
ggﬁfas) fo Court of King’s Bench for this province shall hold their
offices during Offices durmg their good bebaviour, notwithstanding the
good beha- - commissions which have been heretofore granted to them,
or either of them, may specify that the office is to be
held during the pleasure of his Majesty ; aud that from
‘and after the passing of this act, the commissions of the
judges of the said court shall be made to them respec-
tively to hold during their good behaviour; and that the
commissions of Judges of the said Court, for the time
being, shall be, continue, and remain in full force during
their good behaviour, notwithstanding the demise of his
Majesty, or any of his heirs and successors, any law,
usage, or practice, to the contrary thereof in any wise
notwithstanding : Provided always, that it may be lawful
May be for the Governor, Lieutenant-Governor, or person admi-
removed on . . : . . :
address of  Distering the government of this province, to remove any
:;’g:ggl;t‘d judge or judges of the said court, upon the address of the
Legmlatxve Council and Assembly; and in case any
x;’;zfal;g;y Judge so removed shall think himself aggrxeved thereby,
appeal to~ it shall and may be lawful for him, within six months, to
’5},‘:}%;3 appeal to his Majesty in his Privy Council, and such a
motion shall not be final until determined by his. Majesty
in his Privy Council. .

2. And be it further enacted by the smthonty afore-
ggg‘é“;; ~ said, That when any judge of the said court shall die, or
Governor, shall resign his office, or be. removed in. the manner
ﬁfng“:;ll:;’f authorised by this act, it shall and may be Iawful for the
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Governor, Lieutenant-Governor, or person administering ;... pe
the government of this province, notwithstanding any kf,’ow:;d‘;&'
‘ thmg hereinbefore contained, to appoint by cormmssuon,s porseded.
under the great seal of the province, some fit and proper

person to hold the said office, until his Majesty’s plea-

sure shall be made koown, and that such appointment

~ shall be held to be superseded by the isSuing of a com-
mission under the great seal of this province, in the terms

first directed by this act, to the same person, or to such

~ other person as his Majesty shall appoint in the place of

any judge who has died, or resigned, or been removed in

the manner authorised by this act, or by the signiﬁcation

within the province of the decision. of his Majesty in his

Privy Council, restoring to his office any judge who may

have been so removed.

4 Wi, IV. Cu. 5.

An Act to grant further relief to bail in certain cases, and to
regulate the manner qf putting in and perfecting bail in
vacation., . Preamble.
WHEREAS it is necessary to afford further relief to Bail
~in certain cases; Be it therefore enacted by the King's
most excellent Majesty, by and with the advice and
consent of the Legislative Council and Assembly of the .
Province of Upper Canada, constituted and assembled
by virtue of and under the autherity of an Act passed in
the Parliament of Great Britain, intituled, “an Act to
repeal certain parts of an Act passed in the fourteenth
year of his Majesty’s reign, 'intituled ¢ An act for making
more effectual provision for the government of the pro-
vince of Quebec, in North America,’ and to make further
‘provision for the government of the said Province,” and pan may
by the authority of the same, That the special bail in Shrrender
prin-
any action now pending, or which may be bereafter cipaland be
 brought in any of the courts of this Province, may sur- 4is¢barged-
render their principal to the sheriff of any of the respec~
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tive districts in which he may be resident or found, and
- upon the production of the copy of the bail-piece, certi-
fied by the clerk of the court in which the bail shall
have been entered, the sheriff of any such district shall .
receive the defendant into custody, and shall give a cer-
Sheriffto  tificate underhis seal of office of his being so surrendered
gic‘;i :zrfti- into his custody, upon which ceniﬁcate being produced
surrender. N exoneretur shall be entered upon the bail-piece in the
same manner as is now authorized by law in other cases,
and upon notice of such surrender to the plaintiff or to
his attorney, and upon such exoneretur being so entered,
the bail in such case shall be discharged: -Provided
Plaintiff not always, That nothing in this Act contained shall be
prejudiced in : YA . .
conduct of taken to compel the plaintiff in any such action or suit
his suit-  ¢o change the venue or to conduct his suit in any man-
ner different from that in which he would have been
compelled had the render been made in the district in
which the defendant had been arrested.

2. And be it further enacted by the authority. afore-

Tailmay  said, That notwithstanding any thing contained in any
2“?3‘5?25 ielt;ore law to the contrary, it shall and may be lawful after the
vacation.  passing of this Act, for bail to justify in vacation before
a Judge of his Majesty’s Court of King’s Bench, whether

the defendant be or be not in actual custody, and such

Jjudge may make his rule or order for the allowance of

Commence- such bail: Provided always nevertheless, That this pro-
ment of Act, vision shall not take effect till after the end of the term

relatestothis of sitting of the Court of ng s Bench which shall com-

provision:  ence next after the passing of this Act; and that it
 shall be competent for the Court of King’s Bench in the
Judges to said term, and in any term afterwards, to make such

frame rules orders or rules as to them may seem fit, respecting the

Shractice  manner of justifying or perfecting bail, as aforesaid, and

to yustifying. respecting the notices to be given prevmus thereto, the
attendance of bail before a commissioner or before a
Jjudge, and the affidavits or examinations to be required,
or any other matter or thing which may to them appear
expedient for carrying this prowso the most Justly and

conveniently into eﬁ‘ect.
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4 W IV. cm. 6.

An Act to revive and extend the Provisions of an Act passed in.
.the tenth Year of his late Majesty’s Rezgn, intituled, ¢ An Act
to authorise the detention of Debtors in certain cases.”

4. And be it further enacted by the authonty afore-
said, That no commissioner shall issue any writ of capias
ad respondendum in any case in which he shall be em-
ployed as attorney for the person suing out such wnt ()

§ Win. IV, ca. 2.
An Act to allow the issuing of Writs of Error from the Court
of King’s Bench.
WmmnAs it would facilitate the correction of errors in
the judgment of inferior courts of record, if the writ of
error, which for such purposes is required by the law of
England to be issued from Chancery, and to be made
under the great seal, were allowed in this province to issue
from the Court of King's Bench, under the seal of that
court: Be it therefore enacted by the King’s most excel-
~ lent Majesty, by and with the advice and consent of the -
Legislative Council and Assembly of the Province of
Upper Canada, constituted and assembled by virtue of
and under'the authority of an act passed in the Parliament
of Great Britain, mntuled, “An act to repeal certain
parts of an act, passed in the fourteenth year of his Ma-
- jesty's reign, intituled, ¢ An act for makmg more effectual
provision for the Government of the Province of Quebec,
in North America,’ and to make further provision for the
government of the said province,” and by the authority
of the same, that whenever by the law of England a Writ Writs of
. of error may be sued out of Chancery, returnable in the :;zgfo‘;ag‘o‘g
court of King’s Bench, for removing the record of the the King's
‘ Judgment of an inferior court of record in order to its Bench
examination upon errors assigned, it shall be lawful in
similar cases, and for the like purpose, to sue out a writ
of error from the Court of King's Bench in this- provmce,

Preamble.

(p) See ante page 83,



Court of
King’s
Bench may
make rules
respecting
the same.

Preamble.

{See 3 Vic.
ch. 6.)

108 PRACTICE OF COURT OF

running in the name of the King, and having teste and
return like other writs of the said court; and upon the
return of such writs the said court may proceed thereon

as if the record of the Judgment had been removed under .

the great seal of this province.

2. And be it further enacted by the authonty afore-
said, That for securing suitors against vexatious delays
and expense through the suing out of such writs of error,
it shall and may be lawful for the judges of the Court of
ng s Bench to make such rules and orders, from time to
time durmg any term of sitting of the said court, as may
appear just and expedient for securing the payment of
costs, and of the debt or damages awarded by the judg-
ment of the inferior court, or either of them, in case such
Jjudgment shall be affirmed in error; and also for re-
straining frivolous writs of error from being brought
merely for delay.

5 WILL 4. cu. 3.
An Act to mitigate the Law in respect to Imprisonment for Debt.
WaereAs the imprisonment of persons in execution for
debt is no otherwise justifiable than as a means of com-
pelling such persons to apply whatever monies or pro-
perty they may be posessed of, or may have under their
control, to the satisfaction of their creditors : And where-"
as it is impossible with a just regard to the rights of
creditors and to the interests of commerce, to afford
effectual relief to insolvent debtors until a proper juris-
diction is provided and suitable laws enacted to facilitate
and ensure a recourse against all the property of such in-
solvent debtors, but in the mean time it is expedient to
make such provision as will render the law in this respect
less rigorous than at present; Be it therefore enacted by
the King's most excellent Majesty, by and with the ad-
vice and consent of the Legislative Council and Assembly
of the Province of Upper Canada, constituted and assem-
bled by virtue of and under the authority of an act pas-
sed in the Parliament of Great Britain, intituled, “ An
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- act to repeal certain parts of an act passed in the four-
teenth year of his Majesty’s reign, intituled, ¢ An act for
making more effectual provision for the government of
the Province of Quebec, in North America,’ and to make
further provision for the government of the said pro-
vince,” and by the authority of the same, That from and = -
after the first day of June next after the passing of this Limitation of
arrest to
act, no person shall be arrested or holden to spemal bail debts of £10.
upon any process issuing from his Majesty’s Court of aud upwards.
ng s Bench for this province, or from any district court -
in this province, when the cause of action shall not
amount to ten pounds: and that so much of the e:urhth
Part of
clause of a certain Act of the Parliament of this province eighth sec. of
passed in the second year of the reign of his late Majesty ;f‘j%gl};al_
King George the Fourth, mtltuled, “An act to repeal ed.
part of and amend the laws now in force rc*pectmg the
practlce of his Majesty’s Court of King's Bench in this
province,” as authorises personal arrest in a civil suit
when the cause of action shall amount to five pounds or
upwards ; and also, so much of the eighth clause of a
. . - . Part of

certain other Act of the Parliament of this province pas- cighth sec. of
sed in the same year, intituled, “An act to reduce into fh";‘°re‘v

2, repeal.
one act the several laws now in force establishing Dis- ed
trict Courts, and regulating the practice thercof, and also
to extend the powers of the said District Courts,” as
authorises personal arrest in all actions of contract within
the jurisdiction of such courts, be and the same are here~
by repealed, so far only as the said clauses extend to
authorise personal arrest for any sum less than ten pounds:
Provided always nevertheless, that such repeal shall not
take effect until after the said first day of June nest, and
shall not render illegal or irregular any arrest for a less
sum than ten pounds, which shall take place in any court
before or on the said first day of June next, and shall not
render ﬂlegal or irregular any proceedings which shall be
bad after or in consequence of such arrest. - :

2. And be it further enacted by the authority afore Ca. sa. not
said, That from and after the said first day of June next, to be issued
it shall not be lawful to take execution agamst the f,(,’ﬁycf,ﬁff, for
L
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any judg-  body of any person, plaintiff or defendant, upon a judg-
£10 exclu. ment recovered for costs only, nor in any case in which
sive. the judgment shall not be rendered for the sum of ten
pounds or upwards, exclusive of costs; and that if any

gg;t&ri ;3 o PETSOR shall be in custody upon an execution at the time
sums under Of the passing of this act, or at any time hereafter upon
ﬁ;ot-om;}?;ap' an execution which may issue before the said first day of
court for his June next, in a case in which it is provided by this clause
discharge.  that no execution shall issue against the body, such
ol\tg'gf; ;tr’tthe person may, upon application to the court from whence
Orseror’ | the execution shall have issued, or to a judge thereof in
discharge.  vacation, and after notice given to the opposite party, or
his attorney, by a rule to shew cause, be discharged from

custody by order of the said court or judge; but it shall

g:litﬁi;ietg’t:{e be lawful to take out execution againstthe goods and
“chattels, or against the lands or tenements of the person

so discharged, in the same manner as in other cases of

debtors discharged under the provisions of this act.

7 W IV. cm. 1.

An Act to increase the present number of Judges of his Majesty’s
Court of King’s Bench in this Province; to alter the Terms
Jor the sitting of the said Court : and for other purposes
therein mentioned. ‘
Preamble. WHEREAS an addition to the number of Judges of the
(see 4 Will. Court of King’s Bench in this Province has become in-
}‘{;igf‘c-;?;s; dispensable from the great increase of the population, the
i’\t’icf- thh: 1; formation of new districts, and the necessity of providing
sse?:s?u fg?%?; for the more frequent delivery of the gaols: Be it there-
tatut - i .
Comats. 4 g fore enacted by tjne King's most Excellent. M:-a.]esty, by
5 Vic. ch. 5.) and with the advice and consent of the Legislative Coun-
cil and Assembly of the province of Upper Canada, con-
stituted and assembled by virtue of and under the autho-
rity of an Act passed in the Parliament of Great Britain,
intituled, ““ An Act to repeal certain parts of an Act
passedin the fourteenth year of his Majesty’s reign, inti-
tuled, ¢ An Act for making more effectual provision for

the Government of the Province of Quebec, in North
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Anmerica,’ and to make further provision for the Govern-
ment of the said Province,” and by the authority of the
same, That notwithstanding any thing contained in a cer-
tain Act of the Parliament of this Province, passed in
the thirty-fourth year of the reign of his late Majesty
King George the Third, intituled, “An Act to establish
a Superior Court of civil and criminal ‘jurisdiction, and to
regulate the Court of Appeal,” kis Majesty's Court of
Kzngs Bench for the Province of Upper Canada, shall
consist of the Chief Justice of the said Province, and of (See 2 Vic.
four Puisne Judges, and that the two additional Puisne e ae) i
Judges to be appointed by his Majesty under the autho- :'0";:1‘1&“865
rity of this Act shall hold their offices during their good pointed.
behaviour, and subject to the same conditions as the
present judges of the said court. ‘

2. And be it further enacted by the authority afore-
said, That the Governor, Licutenant-Governor, or person The Licu-
administering the Government of this Prounce, shall, as vernor to
soon as it may be convenient after the passing of this act, 2PPoiats
appoint two fit and proper persons to be judges of the }Tmﬂ thel
said court, to hold the said office until his Majesty’s si'pegbsepea'
pleasure shall be made known.. -+ known.

3. And be it further enacted by the authority afore-.
said, That from and out of the rates and duties now levied Salaries.
and collected, or which hereafter may be raised, levied
and collected, and remaining in the hands of the Receiver-
General, there be granted to his' Majesty, his heirs and
successors, the sum of two thousand pounds annually, to
provide for the payment of the salaries of the said two addi-
tional judges, the salary of each to be one thousand pounds.

4. And be it further enacted by the authority afore-
said, That it shall and may be lawfal for the Governor,
Lieutenant-Governor, or person adrnmlstenng the govern- To be paid
ment of this province, from time to time, to issue his 23, Recetver-
warrant or warrants to the Receiver-General of this pro- General.
vince for the said gums of money by this act granted, half
yearly ; and the said Receiver-General shall account to
his Majesty, his heirs and successors, for the same, through

the Lords Commissioners of his Majesty’s treasury, in such

34 Geo. III.
ch.2, recited.
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manner and form as his Majesty, his heirs and successors,
shall be graciously pleased to direct.
5. And be it further enacted by the authority afore-
said, That after such appointments shall be made, the
Puisne Puisne Judges of the said court shall sit by rotation in
Judges to sit . .
in rotation, cach term, or otherwise, as they shall agree among them~
selves, so that no greater number than three of such
Not excced- Puisne Juges shall sit at the same time in banc for the
iug three.
‘ - transaction of business in term, unless in the absence of
Gulessin - the Chief Justice; and that it shall belawful for any one
of the Chief of the said jyudges, when occasion shall require, while the
Justice: o ther judges of the said courts are sitting i banc, to sit
One of the
judges o sit apart from them for the business of addmw and justifying
o special bail, discharging insolvent debtors, administering
special bail, oaths, hearing and dccldmfr upon matters on motion, and
pisearells making rules and orders in causes and business depending
&e. in the court, in the saine manner and with the same force
and validity as may be done by the court sitting in banc.
6. And whercas it is necessary to make a new arrange-
ment of the terms of sitting of the Court of King's Bench,
Lawregu- it order to admit more conveniently of two circuits in
lating the each year: Be it therefore enacted by the authority afore-
terms in part
repealed.  said, That so much of a certain act of the Parliament of
this province, passed in the sixth year of the reign of his
late Majesty Iunw George the Fourth, mtltuled “An
Act to remove certain, doubts with rcspect to the com-
mencement of the Terms of Michaelmas in the last year,
and of Hilary in this present year, and to appoint the
periods of holding the several law terms ;” and of a certain
other act of the parliament of this province, passed in the
sccond year of the reign of his present Majesty, intituled,
“ An Act respecting the time and place of sitting of the
Court of King’s Bench,” as appoints the terms of sitting
of the said court, shall be and the same is hereby re-
pealed: Provided, that such repeal shall not take effect
until after the termination of next Easter Term, which
shall commence and be holden at the same time and in
thc same manner as if this act had not been passed

7. [Repealed by 1 Vic. chap. 15.]
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8. And be it farther enacted by the aunthority afore- Sec. 37 of 2
said, That the twenty-seventh clause of an act of the (;if, 1v° ch.
parhament of this province, passed in the second year of 1 repealed.
the reign of his late Majesty King George the Fourth,
mtltuled, “An Act to repeal part of and amend the laws
now in force respectxng the practlce of his Majesty’s
Court of ngs Bench in this province,” shall be and
the same is hereby repealed; and that after the end of o . .-
Trinity Term next, as appointed by this act, it shall be of Assize and
lawful for the Governor, Lieutenant- Govemor, or person }‘j:f; forius
‘administering the government of this province, to issue twice in each
yearly and every year, in the vacation between Easter and ve
Trinity Terms, and also in the vacation between Michael-
mas and Hilary Terms, such Commissions of Assize and
Nisi Prius into the several districts, as may be necessary,
for the purpose of trying all issues joined in the said
court in any suit or action, which, according to the prac-
tice of the court, ought to be tried in such districts re-
spectively; and that in like manner Commissions of Oyer
and Terminer and General Gaol Delivery shall be issued
-into the several districts in this province twice in the year,

within the periods aforesaid : Provided always neverthe-
less, that it shall be in the power of the Governor, Lieu- Speclal com-
tenant—Governor, or person admindstering the government issue when
of this province, to issue a special commission or special Becessary-
commissions, for the trial of one or more offender or offen-
ders upon extraordinary occasions, when he shall deem it
requisite or expedient that such commission should issue :
And provided also, that nothing contained in this act
shall render it necessary to hold any court in any new
district of this province lately organized, or hereafter to
be organized, at an earlier period than is or may be pro-
vided in the act erecting such new district.

9. And whereas it may happen that from some unfor- .

‘ ‘. . . Provision in
-seen casualty it may be impracticable to open a Court of case courts
Assize and Nisi Prius, or of Oyer and Terminer or Gene- of Assize
ral Gaol Delivery, on the very day appointed in the com- opened on
mission or precept for the opening of the same, and it th‘;mgg g
would be attended with. great public inconvenience if such Commlssm

L2
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court could on that account not be opened until juries.
were again summoned, and a new day appointed for
holding such court: Be it further enacted by the autho-
rity aforesaid, That whenever from illness of the judge,
or from unavoidable detention at the last assize town, or
from other casualty, it may happen that the judge ap-
pointed to hold any Court of Assize and Nisi Prius,
Oyer and Terminer or General Gaol Delivery, shall not
arrive in time, or shall not be able to open such court
on the day appointed for that purpose, it shall and may
be lawful for the sheriff of the district in which such court
shall be holden, or in his absence for his deputy, after
the hour of eight of the clock in the afternoon of such
day, to adjourn by proclamation all and every the courts
which shall be appointed to be opened on that day, to an
hour on the following day to be by him named, and so
from day to day until the judge shall arrive to open such
court or courts, or until he shall reccive other direction
from the judge in that bebalf.

10. And be it further enacted by the authority afore-

Judges'  said, That from and out of the said rates and duties,
o

expenses  there be granted to his said Majesty, his heirs and suc-

allowedat  cessors, a sufficient sum annually to enable his Majesty

&2 for each t0 pay to the judges of Assize and Nisi Prius, Oyer and
except the Lerminer and general gaol delivery, the sum of twenty-
g;:‘;}fct five pounds for each time that they shall hold any such
court or courts in any district of this province, except the
Home District, for the purpose of defraying their travelling
expenses : and also a sum sufficient to enable his Majesty
lé‘fgjk‘;fof to pay the Clerks of Assize their usual and accustomed
Assize. fees, for the duties performed by them as officers of the
Courts of Oyer and Terminer and general gaol delivery;
Sheriff of — and also to pay the Sheriff of the Home District the sum

Home Dis-

tricttobe  of eleven shillings and eight pence per day, for attending
Py - the terms of the Court of King's Bench at the seat of

Court of overnment.
King’s 5

Bench

during term.
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7 Wi, IV. cm. 2
An Aect to. establish-a Court of Chancery in this Province.

17. And be it further enacted by the authority afore-
said, That the Puisne Judges of the Coust of King's
Bench shall be members of the Court of Appeals of this
Province, in all cases of appeal from the judgments and
decrees of the said Vice-Chancellor, in the like manner
as the Chief Justice is now by law a member of the

Court of Appeals. :

7 Wor. IV, cu. 3.

An Act for the fexiher amendment of the Law, and the better
advancement of Justice.

WeEREAS it would greatlv contribute to the dlmxmshmg

of expense in suits in the Court of King’s Bench, if the preamme“ ‘
pleadings therein were in some Trespects altered, and (Sce 1 Will.
the questions to be tried by the jury left less at large i T
than they now are, according to the course and practlce

of pleading in several forms of action; but this cannot be
conveniently done otherwise than by rules or orders of"

the judges of the said court, from time to time to be made,

and doubts may arise as to the power of the said judges:

to make such alterations without the authority of the
legislature : Be it therefore enacted by the King’s most
excellent Majesty, by and with the advice and consent

of the Legislative Council and Assembly of the Province

of Upper Canada, constituted and assembled by virtue

of and under the authority of an act passed in the Par-

liament of Great Britein, intituled, “ An Act to repeal

certain parts of an Act passed in the fourteenth year of

his Majesty’s reign,, intituled, *An Act for making more

effectual provision for the government of the Province

of Quebec, in North America,’ and to make further pro-

vision for the government of the said Province,” and by

the authority of the same, That the Judges of his Ma-

‘ Jestys Court of King's Bench in this Province, or the Jl:gge:Of the

majority of them, meludmg the Chxef Justice, shall and Bencn au
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thorised to  may, by any rule or order to be from time to time by them

alter the  made, in term or vacation, at any time within five years

gﬁ:d;?gogsr’t from the time when this act shall take effect, make such

" alterations.in the mode of pleading in the said court, and

in the mode of entering and transcribing pleadings, judg-

ments, and other proceedings in actions at law, and such

And regula- egulations as to the payment of costs, and otherwise for

the payment carrying into effect the said alterations, as to them may
of costs., . Ta4s

seem expedient ; and all such rules, orders or regulations,

Such rulesto shall be laid before both houses of the legislature, if they

Farliament. shall be then sitting, immediately upon the making of the

same, or if the legislature be not then sitting, then within

R five days after the next meeting thereof; and no such

ules not to . ‘ - .
have effect  rule, order or regulation, shall have effect until six weeks
till six weeks after the same shall have been so laid before both houses

%Etzexc}:l ];{%Zyc of the legislature ; (g) and any rule or order so made,
before shall, from and after such time aforesaid, be binding and
DParliament. obligatory on the said court, and all other courts of com-
to be binding mon law in this province, to which the same shall be
oncourt:-  made expressly to extend, and on all Courts of Appeal .
Andon - or Courts of Error in this province, into which the judg-
Appeal and ments of the said courts, or any of them, shall be carried
Error. by appeal, or by any writ of error, and be of the like
force and effect as if the provisions contained therein had
been expressly enacted by the legislature of this province :
- Provided always, that no such rule or order shall have
es ot &0 the effect of depriving any person of the power of plead-
ings under ing the general issue, and giving the special matter in
cts of Par- < . ‘ ‘ . e
liament.  evidence, in any case wherein he is now or hereafter shall
be entitled to do so, by virtue of any act of parliament

now or hereafter to be in force. (r)

(g) On the 20th April 1842, rules were made by the
Court of Queen’s Bench under this statute, which, as there
were doubts of their being laid before both houses of the legis-
lature in sufficient time according to this section, an act was
passed 5 & 6 Viec. ch. 19, ante page 15, to give them the same
effect, as if the provisions contained in this section had been.
complied with. ‘

(r) See ante page 24, and note. By the 16th of the new
rules, wherever the defendant pleads the general issue, in-
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2. And whereas there is no remedy provided by law

for injuries to the real estate of any person deceased, Executors of
committed in his life time, nor for certain wrongs done i v

by a person deceased, in his life time, to.another, in me:}’ol;lai;;tram
'+ actions:
respect of his property, real or personal; for remedy injuries done

. [ : to real estate
thereof, Be it enacted by the authority ai‘oresald, That ¢ B reator's

an action of trespass, or trespass on the case, as thelite time.

case may be, may be maintained by the executors or

administrators of any person deceased, for any injury

to the real estate of such person, committed in his life

time, for which an action might have been maintained

by such person, so'as such injury shall have been com-

" mitted within six calendar months before the death of

such deceased person: And provided, such action shall Action tobe
commenced

be brought within one year after the death of such person; thhmfor}lle
vear of the

and the damages, when recovered, shall be part of the J530,° i

personal estate of such person: And further, that an ac- party.

i Damages
tion of trespass, or trespass on the case, as the case may J3mages
be, may be maintained against the executors or adminis- be part of the
trators of any person deceased for any wrong committed personal
by him in his life time to another, in respect of his pro- Actions

against exea
perty, real or personal, so as such i injury shall have been cators for

tending to give the special matter in ev1dence under the
general issue, he must insert the words “by statute,” in the
‘margin of hxs plea. If a defendant does not add the words
“by statute,” on the margin of his plea of not guilty, he
cannot give special matter in evidence to bring himself within
an act of parliament which allows a plea of not guilty ; but if
at the end of the plaintiff’s case, it appears that the defendant
was entitled to notice of action, and to have the venue laid in
the proper county, and the plaintiff gave no notice of action,
and the venue be in a wrong county, this is not aided by the‘
defendant having omitted to add the words “ by statute,” on’
the margin of his plea. Coy v. Forrester; 8 M. & W. ‘312
Where the defendant pleaded not guilty, intending to justify
under a statute, but the nisi pmus record had not the words
“ by statute,” added on the margin, the judge at nisi prius
refused to allow an amendment, by the addition of the words,
“ Dy statute,” as it could not be shewn that those words were
on the defendant’s plea ; but semble, if that could have been

* shewn, the amendment would have been allow ed,-—Forman U3
Dawes, et al. 1 C. & Marsh, 104.
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wrongs com- committed within six calendar months before such per-

mitted by son’s death, and so as such action shall be brought within
Tobe = Six calendar months after such executors or administra=

?vri:gfgr;#zix tors shall have taken upon themselves the administration

calendar  of the estate and effects of such person; (s) and the

months. s . ‘ ‘
Damases  48MAges to be recovered in such action shall be payable
payableas 1n like order of administration as the simple contract
simple con- )

trace debts, debts of such persons.

8. And be it further enacted by the authority afore-

Limitation Said, That all actions of debt for rent, upon an indenture
oftime for - of demise; all actions of covenant or debt, upon any
ment of par- bond or other specialty ; and all actions of debt, or scire
tlewlat  facias upon any recognizance; and also all actions of
debt upon any award, where the submission is not by
specialty, or for an escape, or for money levied on any

fieri facias; and all actions for penalties, damages, -or

sums of money given to the party grieved, by any statute

now or hercafter to be in force, that shall be sued or

brought at any time after the passing of this act, shall be
commenced and sued within the time and limitation here-

(s) An administrator is liable to an action for money had
and received by the intestate for coal tortiously raised and
taken by him from the plaintift’s land, if the intestate has
sold it and received the money ; and this, although no direct
evidence be given of the actual sum raised on the sale, if the
jury believe the fact of the sale, and where part has been
raised more than six months before the intestate’s death, and
part within six months, the plaintiff may bring trespass for so
much as was raised within six months, and also for money
had and received, for so much as was raised before ; the acts
being distinct, and therefore the two actions not being incom-
patible.-—Powell v. Rees. 7 Ad. & E. 426. In trover against
an executor, it appeared that the watch, which was the
subject matter of the action, had been given by the testatrix
to one S. in September, 1837, that S. re-delivered it to the
testatrix in March, 1838, for the purpose of its being pawned
by her, that on its being demanded by the plaintiff in Decem-
Dber, 1838, the testatrix said that she would consult her soli-
citor, and that the testatrix died in March, 1839 ; held that
this was sufficient evidence to warrant the jury in finding a
conversion within six months before the death.—Richmond
v. Nicholson. 8 Scott. 134, ‘
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inafter expressed, and not after, that is to say: The said Actions of
actions of debt for rent, upon an indenture of demise or debt on
. demise or

covenant, or debt upon any bond or other specialty, covenant,
actions of debt, or scire facias upon recognizance, within bond or

. . ey e specialty, or
ten years after the passing of this act, or within twenty scire facias.
years after the cause of such actions or suits, but not
after; the said actions by the party grieved, one year
after the passing of this act, or within two years after the
cause of such actions or suits, but not after; and the g,
said other actions within three years after the passing. of actions.
this act, or within six years after the cause of such actions
or suits, but not after: Provided that nothing herein con-
tained shall extend to any action given by any statute,
where the time for bringing such action is or shall be by

any statute specially limited. ()

() It is enacted by sec. 3, 21 Jac. L, ch. 16, that all actions
of trespass, quare clausum fregit, &c., detinue, trover, and
replevin for taking away goods and cattle; all actions of
account, and upon the case, other than such accounts as con-
cern the trade of merchandize between merchant and mer-
chant, their factors, or servants ; all actions of debt grounded

"upon any lending or contract without specialty, or for ar-
rearages of rent; and all actions of assault, menace, battery,
wounding, and imprisonment, shall be commenced and sued
within the times hereinafter expressed, and not after ; that is
to say, the said aciions upon the case (other than for slan- -
der), account, trespass quare clausum fregit, &ec., debt, de-
tinue, and replevin within six years next after the cause of
such action or suit, and not after ; actions of assault and bat-
tery, wounding, and imprisonment, within four years; and
actions upon the case for words, within two years next after
the words spoken, and not after. This statute which con-
tained the usual saving for infants, &c., was confined to the
particular actions ennmerated therein, and did not extend to
actions of covenant or debt on specialty, or other matter of a
higher nature, but only to actions of debt upon a lending or
contract withoui specialty, or for arrearages of rent reserved
upon parol leases. It would appear that a foreigner, who
always resides abroad and has never come to England, isnot
affected by these statutes.—Greig v. Somerville, 1 Russ. & -

© M, 338, 346 ; see also, to same point, Flight v, Derbyshire,
T.T.6 & 7 Vie. Introver, the statute of limitations runs
from the time of conversion, and not from the time of sale.—
Denys v, Shuckburgh, 4 You. & C. 42. .The exception in
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‘4. And be it further enacted by the authoﬁty afore-

Provision in said, That if any person or persons that is or are, or

case of

disabilities.

shall be entitled to any such action or suit, or to such
scire facias, is or are, or shall be at the time of any
such cause of action accruing, within the age of twenty-
one years, femme covert, non compos mentis, or with-
out the limits of this province, then such person or
persons shall be at liberty to bring the same actions,
so as they commence the same within such times
after their coming to or being of full age, discovert, of -

- sound memory, or returned to this province, as other

persons having no such impediment should according to
the provisions of this act have done; and that if any
person or persons, against whom there shall be any such
cause of action, is or are, or shall be, at the time such
cause of action accrued, without this province, the person
or persons entitled to any such cause of action shall be
at liberty to bring the same against such person or per-
sons within such times as are before limited, after the
return of such person or persons to this province: Pro-
vided always, that if any acknowledgment shall have been
made, either by writing signed by the party liable, by
virtue of such 1ndenture, specialty or recognizance, or his
agent, or by part payment, or part satisfaction, on ac-
count of any principal or interest being due thereon, it
shall and may be lawful for the person or persons entitled
to such actions, to bring his or their action for the money
remaining unpaid and so acknowledged K to be due,
within twenty years after such acknowledgement by
Wntmg, or part payment, or part satisfaction, as aforesaid ;

or in case the person or persons entitled to such action

shall, at the time .of such acknowledgement, be under
Such, disability, as aforesaid, or the party making such
acknowledgement be, at the time of making the same,

without this provmce, then w1thm twenty years after such

the 21 Jac. I, ch. 16, sec. 3, as to merchants’ accounts, does

‘not apply to an actxon ‘of 1ndeb1tatus assumpsit, but only- to

the action of account, or semble, to an action-on: the case for

- not accounting.—Inglis v. Haig; 9- Dowl. 817 ; 8 M. & W. 769.
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«lisability shall have ceased, as aforesaid, or the party shall 12 case of
have returned to this province, as the case may be; and acknow-
‘the plaintiff or plaintiffs in any such action, or any inden- ;ﬁ%‘;ﬁ;’f or
ture, specialty or recognizance, may, by way of replica- ment.

tion, state such acknowledgement, and that such action Ackvow-

‘ o . AR ledgement

‘was brought within the time aforesaid, in answer to amay be
. . pleaded in
plea of this Statute. Teplication.

5. And be it further enacted by the authority afore-
said, That if in any of the said actions judgment be given In case judg-
for the plaintiff, and the same be reversed from error in versed for
a Court of Error or Appeal, or if a verdict pass for the &Ton &¢- -
plaintiff, and upon matter alleged in arrest of judgment, the may be com-
judgment be given against the plaintiff, that he take e
nothing for his plaint, writ or bill, or if in any of the said year-
actions the defendant shall be outlawed, and shall reverse
the outlawry, that in all such cases the party plaintiff, his
executors or administrators, as the case shall require, may
commence 2 new suit oraction, from time to time, within
a year after such judgment reversed, or such judgment
given against the plaintiff, or outlawry reversed, and
‘not after. : ‘ ‘

6. And be it further enacted by the authority afore-

said, That no plea in abatement for the non-joinder of Fleasin =
any person as a co-defendant, shall be allowed in any for non-
court of common law, unless it shall be stated in such é‘:;’;g;’;rtt;,s
plea that such person is resident within the jurisdiction residence,
of the court, and unless the place of residence of such 2‘;&&? e
person shall be stated with convenient certainty in anvit-

affidavit verifying such plea. (v)

(») It is not requisite in an affidavit verifying a plea of
coverture, to state the residence of the husband to be within
* the jurisdiction of the court, as this section only applies to the
case of pleas in abatement for the non-joinder of co-con-
' tractors.—Jones w». Smith. 6 Dowl 557. Semble, that the
affidavit verifying a plea in abatement for the non-joinder of
4 party as a co-defendant, must state his actual residence at
the time of making the affidavit.—Wheatley ». Golney. 9
Dowl. 1019. This affidavit may be made by the defendant or
2 third person. 2 Saund. 221, f. See the forms, Chitty, forms,
854. It must not be sworn before the declaration is filed o
M : ‘
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7. And be it further enacted by the authority afore-
i‘;;nggt grl::x‘lt said, That in all cases in which, after such plea in abate-
plaintiff may ment, the plaintiff shall, without having proceeded to trial
m‘;ftj;‘gfi;st upon an issue thereon, commence anot.her .actior? against
defendants  the defendant or defendants in the action in which such
yhedre  plea in abatement shall have been pleaded, and the person

or persons named in such plea in abatement, as joint con-

tractors, if it shall appear by the pleadings in such subse-

quent action or on the evidence at the trial thereof, that

all the original defendants are liable, but that one or more

of the persons named in such plea in abatcment, or any
subsequent plea in abatement, are not liable asa con-

tracting party or partics, the plaintiff shall nevertheless be
entitled to judgment, or to a verdict and judgment, as the

case may e, against the other defendant or defendants

who shall appear to be liable ; and every defendant who

Judgment  is not so lable shall have judgment, and shall be entitled
md costs 0 to his costs as against the plaintiff, who shall be allowed
notliable. the same as costs in the cause against the defendant or
defendants who shall have so pleaded in abatement the
non-joinder of such person : Provided, that any such de-

fendant, who shall have so pleaded in abatement, shall G2

at liberty on the trial to adduce evidence of the liability of

the defendants named by him in such plea in abatement. (v)

8. And be it further enacted by the authority afore-

said, That no plea in abatcment for misncmer shall be

delivered : if it were. and it refers, as it usually does, to the
declaration, the plaintiff might treat the plea as a nullity.—
Bower v. Kemp. 1 Dowl. 281 ; Johnson v, Popplewel], 2 C. &
J. 545. If the plea be filed without an affidavit, or with an
insufficient affidavit to verify it, the plaintiff may treat it as a
nullity, and sign judgment.—Lang v. Comber. 4 East, 348 ;
Poole v. Pembrey. 1 Dowl, 693. But he cannot get it set
aside.—Bray v. Haller. 2 Moore, 213 ; Rex ». Cooke. 2 B. &
C.618. A plea of privilege by an attorney must be verified
by affidavit, or the plaintiff may sign judgment.—Davidson ».
Chilman, 1 Bing. N, C. 297. .

() See ante page 62, for form under the new rules of the
commencement. of a declaration, where after a plea in abate-
ment of the non-joinder of another person, the plaintiff has
commenced another action against the persons not joined.
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allowed in any personal action, but that in all cases in . o0
which a misnomer would, but for this act, have been by not to be
law pleadable in abatement, in such actions the defendantgéi‘:gf:e;ﬁ,
shall be at liberty o cause the declaration to be amended, (w) but to b
at the costs of the plaintiff, by inserting the right name, costsofplain-
upon a judge'’s summons founded on an affidavit of the ;gg‘;?;’“sum_
right name; and in case such summons shall be dis- mons.
charged, the costs of such application shall be paid by the

party applying, if the judge shall think fit. ‘

9. And beit further enacted by the authority afore-
said, That in all actions upon bills of exchange, or promis- Inaffidavit to
sory notes, or other written instruments, any of the parties 5,0 Bail.
to which are designated by the initial letter or letters, or traction of
some contraction of tire christian, or first name or names, ot A
it shall be sufficient in every -affidavit to hold to bail, and cient.
in the process or declaration, to designate such person by
the same initial letter or letters, or contraction of the
christian, or first name or names, instead of stating the
Christian or first name or names in full,

10. And be it further enacted by the authority afore- Waser of
said, That no wager of law shall be hereafter allowed.  lowed.

11, And be it further enacted by the authority afore- jctions of
said, That an action of debt on simple contract shall be debt main-
maintainable in any court of'common law against any exe- against exe-
cutor or administrator. cucor, &c.

12. And whereas it is expedient to lessen the expense
of the proof of written or printed documents, or copies Court em-

) ) powered to
thereof, on the trial of causes; Be it further enacted by make rutes
the authority aforesaid, That it shall and may be lawful foradmission
for the judges of his majesty’s Court of King’s Bench in tary evi-

. . . . dence.
this province, or the major part of them, as aforesaid, at

any time within five years after this act shall take effect,

(w) The declaration cannot be set aside as irregular, and
the court have refused to set it aside, evén where%the plaintiff
declared by an imitial for *his Christian name.—Lindsay v.
Wills. 3 Bing, N. C. 777. The act applies to plaintiffs as well
as defendants. The application to amend should be made
within the time allowed for pleading in abatement, and if the
time expire in vacation, it should be made to a judge in
chambers.—Hinton v. Stevens, 1 H. & W.521.
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to make regulations by general rules or orders from time
to time, in term or in vacation, touching the voluntary ad-
mission, upon an application for that purpose, at a reason-
able time before the trial, of one party to the other, of all
such written or printed documents, or copies of document,
as are intended to be offered in evidence on the said trial
by the party requiring such admission, and touching the
inspection thereof before such admission is made, and
touching the costs which may be incurred by the proof of
such documents or copies on the trial of the cause, in case
of the omitting to apply for such admission or the not
producing of such document or copics for the purpose of
obtaining admission thereof, or of the refusal to make such
admission, as the case may be, and as to the said judges,
or a majority of them, shall seem meet; and all such rules
and orders shall be binding and obligatory in the said
court, and of thelike force as if the provisions therein con-
taincd had been expressly enacted by parliament. (z) -
13. And be it further enacted by the authority afore-
Detendant  said, That it shall be lawful for ihe defendant in all per-~
gg;?;ﬁgtcgcs) sonal actions, (except actions for assault and battery;
may pay  false imprisonment; libel; slander ; malicious arrest or
amends into . . . . .
court. prosecution ; criminal conversation or debauching of the
plaintiff’s daughter or servant,) by leave of any Court of
Record where such action is pending, or of a judge thereof,
to pay into court a sum of money by way of compensation or
amends, in such manner and under such regulations as to
the payment of costs and form of pleading as the said
judges of his Majesty’s Court of King's Beuch, or a ma-.
jerity of them, as aforcsaid, by any rules or erders by them
to be from time to time made, shall order and direct. (y)

(z) See ante for the rule made on this subject, page 32;
and the form of notice to be given. Such notice can only be
given after plea pleaded. ‘ ‘ ‘

(v) For rules under this section, see ante page 25. And
ante page 91, for course of proceeding peinted out under:
2 Geo. IV. ch. 1, where money is paid into court in cases,
where the sum demanded is a sum certain, or capable of'
being ascertained by computation of numbers. By rule 18,
4 Will. IV,, in England, in no. case is. any rule or judge’s
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14. And whereas unnecessary delay and expense is

sometimes occasioned by the trial of local actions in the Localactions
.« s e N . may be tried

district where the cause of action has arisen: be it there- in another
fore enacted by the authority aforesaid, that in any action Jsvrictoy
depending in the Court of King’s Bench, the venue in on the
~ which is by law local, the court or any judge thereof may, """
on application of either party, order the issue to be tried
or damages to be assessed in any other district than that
in which the venue is laid, and for that purpose the said
court or a judge thereof may order a suggestion to be en-
tered on the rccord, that the trial may be more conve-
niently had or damages assessed in the district where the
same is ordered to take place. (z) o

15. And whereas great expense is often incurred, and
delay or fuilure of justice takes place at trials, by reason gﬁ‘:{ﬁ,:}f res
of variances as to some particular or particulars be- ;Eii:cfnxgia(l-
tween the proof and the record, or setting forth on the amended at
record on which the trial is had, of contracts, names, e trialin
and other matters or circumstances not material to the acticns.
merits of the case, and by the mis-statement of which the
opposite party cannot have been prejudiced, and the same
canuot in any case be amended at the trial, except where
the variance is between any matter in writing or in print
produced in evidence and the record: And whereas it is
expedient to allow such amendments as hereinafter men-
tioned to be made on the trial of the cause: be it there-
fore cnacted by the authority aforcsaid, that it shall be
lawful for any Court of Record holding plea in civil ac-

order to pay money into court necessary, except in cases
similar to those in this section, but in this court, 2 rule or
judge’s order is still necessary in all cases, as it is expressly
directed to be obtained in both of the provincial statutes, and
there has been no change made by any rule of court. The
plea of payment into court will principally affect costs, but it
will do away with the necessity of proving any rule or order,
upon the trial of the cause, for the payment of the money into
court in any case. ‘ ‘

(z) The application to change the venue under this enact-
ment cannot be made until after issue joined,—Bell v. Har-
rison. 4 Dowl 181,

M2
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tions, and for any judge sitting at Nisi Prius, if such court
or judge shall see fit so to.do, to cause the record, writ
or document, on which any trial may be pending before
ﬁ,‘fechla;’_vg)‘: any- su?h court or judge in any civil action, or in any in-
formation in the nature-of a quo warranto, or proceedings
on a mandamus, when any variance shall appear between
the proof and the recital or setting: forth on the record,
writ or document, in which the trial is proceeding, of any
contract, name or other matter, in any particular or par~
ticulars, in the judgment of such court or judge not ma-
terial to the merits of the case, and by which the opposite
party cannot have been prejudiced in-the conduct of his
action, prosecution or defence, to be forthwith amended
by some officer of the court, or otherwise, both in the:
Upon such  part of the pleadings where such variance occurs, and in
terms re- ~ . . .
specting every other part: of the pleadings which it may become
costs as May pecegsary to amend, on such terms as to payment of costs.
seem reason-
able. to the other party, or postponing the trial to be had be-
fore the same or-another jury, or both of payment of costs.
Or allow the gnd postponement, as such court or judge shall think.

record to be . . ) A
withdrawn. reasonable, (a) and in case such variance shall be in

(a) See ante, I Wilk IV, ch. 2. Under the similar statute
in England, it has been held, that where 2 contract by which
Amendment. A. guaranteed to B. the amount of a debt to be contracted with. .
when allow-B. by C. was described, in pleading, as a promise to pay the
ed. debt to be so. contracted, an amendment was allowed by the
substitution of ** guarantee ” for “ pay.” So when in assumpsit
sit cn the warranty of a horse, a general warranty of sound--
ness was declared on, and the warranty proved was of sound-
ness “except in one foot,” the judge allowed the declaration.
to be amended, the real dispute being whether, the horse was a.
roarer.—Kenning v». Perry. 6.C. & P. 580.. And where in
ejectment, the parish in which. the premises were situated
was mis-stated, an amendment was allowed, and.this although
the ejectment was. for a forfeiture.—Doe Marriott v. Edwards,
6 C. & P. 208.. And where in an actien on the case against
the defendants as carriers, for negligence, it appeared from
the evidence that the defendants, if liable at all, were liable as
wharfingers, upon a contract to forward ; and the judge re-
fused to allow an amendment, but-leff it to.the jury to say
whether there was a contract to forward;.or to.carry, and the
found that there was a contract to forward, upon which the
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some particular or particulars in the. judgment of such
court or judge not material to the merits of the case, but

judge directed the verdict to be entered for the defendant, but
- the special finding to be endorsed on the postea, that the
court might proceed thereon under the mext section .of the
statute ; the court afterwards allowed the amendment, and’
granted a new trial on payment of costs,—Parry v. Fairhurst.
2 C. M. & K. 190; Gaylor v. Farrant, 4 Bing, N. C. 286. So
an amendment has been allowed by the court in an action on
a bill of exchange, when no period was stated when the bill
became due.—Pullen v. Seymour. 5 Dowl. 164. And by
changing in the statement of the period when a contract was
to be performed “a reasonabletime,” into a certain time.—
Sainsbury v. Matthews, 4 M. & W. 343. Also by increasing
the amount of damages in the declaration, to correspond with
the bill of particulars delivered.—Dew v. Katz. 8 C. & P.
315. And by altering the time when a promissory note was
stated to be payable.—Beckett v. Dutton. 7 M. & W. 157.
And the terms of an agreément to refer to arbitration.—
Puckworth v. Harrison, 5 M. & W. 427. So in an action for
defamation, where the words laid were in the English langu-
age, and those proved in the Welsh, an amendment was
allowed by the insertion of the Welsh words. with an English
translation.—Jenkins v. Phillips. 9 C. & P. 766. And in an
action for libel in the statement of the publication in a news-
paper, when it was proved to have been only a printed paper.
—Foster v.. Pointer. 9 C. & P. 718. In ejectment the day of
the demise in the declaration has been amended.—Doe Ed-
wards v. Leach, 9 Dowl. 877. And the name of the tenant
substituted for “Richard Roe”’—Doe Stanway v. Rock.
Where upon an amendment being made, the defendant sub-
Tmits to pay the sums recoverable under the amended declara-
tion, he will be entitled to his costs from the time at which he
might have paid money into court: but if he contests the
plaintiff’s right to. recover any thing, and fails, he will be
entitled only to the costs occasioned by the misdescription of
the contract.—Smith v. Brandram. 2 Man. & G. 244. ‘
Where several defendants were sued in debt, and the evi- Amendment
dence did not charge them all, an amendment by striking out when not
their names was refused.—Cooper v. Whitehouse. 6 C. & P, 3llowed.
545. So by changing the demise by tenants in common from
a joint demise to separate demises.—Doe Poole v. Errington.
1 A. & E. 750. And where the year of the demise was
emitted, an amendment was refused:—Doe Parson . Heather.
1 Dowl. N. S8, 74. So in trespass for taking mirrors and
" handkerchiefs, where the defendant justified” the' taking' the
mirrors, but' by mistake omitted the taking of the handker-
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such as that the opposite party may have been prejudiced
thereby in the conduct of his action, prosecution or de-
fence, then such court or judge shall have power to cause
the same to be amended, upon payment of costs to the
other party, and withdrawing the record or postponing
the trial, as aforesaid, as such court or judge shall think
reasonable; and after any such amendment the trial shall
procced (m case the samec shall be proceeded with) in
the samne manner in all respects, both with regard to the
liability of witnesses to be indicted for perjury, and other-
wise, as if no such variance had appeared; and in case
such trial shall be had at Nisi Prius, the order for the
amendiment shall be cndorsed on the postea, and returned
together with the record; and thereupon such papers,
rolls and other records of the court from which such
record issued, as it may be necessary to amend, shall be
amended accordingly, and the order for amendment shall

chiefs, the judge refused to allow the omission to be supplied.
—John ». Currie. 6 C. & P. 618. So where in repievin on a
taking in a public-house and brewery, there was an avowry,
as to the taking in the public-house only, omitting the
brewery, an amendment was refused by the insertion of the
brewery in the avowry.—Bye v. Bower. 1 Car. & M. 262,
Where the general issue is pleaded, without the words by
statute ™ in the margin, where it is intended to give the spe-
cial matter in evidence under a statute, an insertion of those
words will not be permitted at Nisi Privs.—Forman v. Dawes.
1 Car. & M.127. In a variance on an issue raised under a plea
of nul tiel record, a judge sitting in banc is not empowered to
amend the pleadm% under this statute.—Davis ». Dunn. 1
Dowl. N, 8.31. In an action for a libel, the judge would not
order superfluous averments and muendos to be struck out
at the instance of the plaintiff at Nisi Prius.—Prudhomme v,
Fraser. 1 M. & Rob. 435. An amendment of the award of
the venire on the Nisi Prius record cannot be made.—Adams
v. Power, 7 C. & P. 76. But where a record was taken
down to trial without any issue having been joined by the
addition of a similiter, the defect was allowed to be cured by
adding it at the trial, but if added after the jury were sworn,
they should be resworn. ~Dyson v. Warris. 1 M. & Rob. 474,
1n this court, the following cases have occurred. Anamend-
ment was allowed in eJectment, where the demise laid was at
a time anterior to the accruing of the title of the lessor of the
plaintiff.i—Doe Sinclair v, Arnold. H.T. 4 Vie.
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be entered on the roll or other document upon which the
trial shall be bad; Provided that it shall be lawful for

ia dl 3 1 is} Party dissa-
any party who is dissatisfied with the decision of such ;&% et

judge at Nisi Prius, respecting his allowance of any such the amend-
amendment, to apply to the court from which such re- it To¥

cord issued for a new trial upon that ground ; and in case new trial.

any such court shall think such amendment improper, a

new trial shall be granted accordingly, on such terms as

the court shall think fit, or the court shall make such

other order as to them may seem meet. () ‘

16. And be it further enacted by the authority afore-

3 : . s , ) Instead of
said, That the said court or judge shall and may, if they ;2500 '

or he think fit, in all such cases of variance, instead of thejudge
- causing the record to be amended, as aforesaid, direct :?,2’}3;;‘3:(:
the jury to find the fact or facts according to the evidence, g::}ﬁﬁ‘g‘:oac-
and thereupon such finding shall be stated on such re- the evidence.

cord, (c) and notwithstanding the finding on the issue

joined, the court from which the record issued shall, if :&::xclicéfb;ari-

they shall think the said variance immaterial to the inmaterial,
merits of the casc, and the misstatement such as could not ;?33\%?;
have prejudiced the opposite party in the conduct of the ment accord-
. s, e s ‘ ing to the
action or defence, give judgment according to the very 8-

right and justice of the case. (d)

(») An amendment of the Nisi Prius record under this
section must be made during trial and before verdict, and the Amendment
judge cannot give the party power to amend on a future day. when to be
—Brazier v. Jackson. 6 M. & W. 549, An amendment con- Pade-
not be made after verdict. Doe Bennettv. Long, 9 C. & P. 773.
(¢) Where in an action against a sherifl’ for an escape, the
proof was that the sheriff had not arrested the party when he
had an opportunity, and the jury found that fact specially, the
court gave judgment for the plaintiff, Sometimes instead of
giving judgment, an amendment will be allowed and new trial
granted, or even a nonsuit entered.—Gayler v. Farrant. 4
Bing, N.C. 286; Chanter v. Leese. 4 M. & W. 295, And
- the court has no power to impose terms on the party obtaining
judgment.—~Guest v. Elwes. 6 N. & M. 433, And in this
‘court, where there was profert of a bond, and it was proved to
have been lost, on the special finding of the jury to that effect,
the court gave judgment for the plaintiff.— Ketchum et al, v.
Ready. T. T.3 § 4 Vie. " ‘
(d) If the judge at Nisi Prius has refused to amend, but has
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17. And be it further enacted by the authority afore-

After issue 8aid, That it shall be lawful for the parties in any action

juinedthe  or information after issue joined, by consent and by order
parties may . / A Rt

agree upona of any of the judges of the court in which the action is

special cale, Jepending, to state the facts of the case, in the form of

opinion of 2 special case, for the opinion of the Court, and to agree
that a judgment shall be entered for the plaintiff or

defendant by confession, or of nolle prosequi, immediately

after the decision of the case, or otherwise as the court

may think fit, and judgment shall be entered accordingly.

18. And in order to render the rejection of witnesses

Interested ON the ground of interest less frequent; be it further

witnes'ed  enacted by the authority aforesaid, that if any witness

examined. shall be objected to as incompetent, on the ground that

the verdict or judgment in the action on which it shall

be proposed to examine him would be admissible in

evidence for or against him, such witness shall neverthe-

less be examined ; but in that case a verdict or judgment

But (t)*;ej N4 in that action in favour of the party on whose behalf he

mentnot  shall have been examined shall not be admissible in

?S‘,m(;ﬁi‘gg’nst evidence for him, or for any one claiming under him, nor

::'!ig‘esses shall a verdict or judgment against the party on who§e

T behalf he shail have been examined be admissible in

evidence against him, or any one claiming under him. (e)

‘directed the facts to be found specially, and indorsed on the
record, the court has no power to strike out the indorsement.
—Knight v, McDowall. 4 Per. §& D. 168, Where the facts
have been found especially, the court have no power to give
judgment according to the justice of the case, if the opposite
party has been prejudiced by the mis-statement.—Ib.
(¢) In an dction on the case for negligence in driving by
the defendant’s servant, it was held that the servant might be
Witness made a competent witness by his name being indorsed on the
;'g‘f;“ COMPe- record, without being released.—Yeomans v. Leigh. 2 M. &
) W. 419; Bowman ». Willis. 3 Bing. N. C. 671. So in an ac-
tion by the indorsee against the acceptor of an accommodation
bill, the drawer is a competent witness for the defendant
under this statute.—Faith ». McIntry. 7 C. § P. 94. Sois a
tenant in an action by a reversioner for an obstruction of a
private right of way beneficial to the tenant.—Adeane v.
Mortlock. 5 Bing, N. C.236. And one of the makers of a joint
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19. And be it further enacted by the authority afore-
said, That the name of every witness objected to as homesyt
incompetent, on the ground that such verdict or judg- witnesses to
ment would be admissible in evidence for or against him, 23 el;%(érsi%.
shall at the trial be endorsed on the record on which the ¢ord-
trial shall be had, together with the name of the party on
whose behalf he was examined, by some officer of the
court, at the request of either party, and shall be after- i{’,ﬂ;hgf the
wards entered on the record of the judgment, and such‘{’;;f;{:gehm
endorsement or entry shall be sufficient evidence that examined.
such witness was cxamined, in any subsequent proceed-
ing on which the verdict or judgment shall be offered in
evidence. ‘ ‘

20. And be it further enacted by the authority afore- The jury
said, That upon all debts or sums certain, payable at aﬂiﬁ,ﬁi?ﬁ,,

certain time, or otherwise, the jury on the trial of any 5:&?1& ases

and several promissory note in an action against the other, is
competent to prove payment by himself.— Russell v. Blake. 2
Scott, N. R. 5755 2 Man & G. 374. So is one of several co-
contractors competent in an action against the others.—Poole
v. Palmer. 9 M. & W. 71. And in an action by the indorsee -
of a bill of exchange against the acceptor, the drawer is, un-
der this statute, a competent witness to prove that the bill was
accepted and ‘endorsed upon an agreement which was not
performed, and that it was retained in breach of the agree-
ment.—Kelpack v. Major, 6 Jurist, 13 : ‘

A partner is not considered a competent witness in an ac-
tion by his co-partners.—Jackson v. Galloway. 8 C. & P. 480. Witness
Nor is a former owner who has covenanted for title, in an when incom-
action for obstructing an easement.—Steers ». Carwardine. 8 Petent.
C. & P.570. Nor is a sheriff’s officer who has given an in-
demnity bond, in an action against the sheriff.—Groom wv.
Bradley. 8 C. & P. 500. Nor any person who is expressly
bound to indemnify the person who calls him.—Stanley v.
Robinson. 2 M. & R. 203, And where the obligee of a bond
bequeathed it to A. B.in a suit by the legatee against the exe-
cutor, the ‘obligor was held an incompetent witness to prove
that the bond was, under the circumstances, irrecoverable
against him.—Davies ». Morgan. And in this court, it has
been held that a deputy sheriff is not a competent witness
ander this statute, for a sheriff’s sureties, in an action against
them, for his misconduct in the execution of writs of fieri
facias delivered to him.—Roy v. Hamilton. H, T. 5 Vie.
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issue, or on any assessment of damages, may, if they shall
think fit, allow interest to the creditor from the time
when such debts or sums certain were payable, if such
debts or sums be payable by virtue of some written in-
strument at a certain time, or if payable otherwise, then
from the time when demand of payment shall have been
made in writing, so as such demand shall give notice to
the debtor that interest will be claimed from the date of
such demand until the time of payment; Provided, that
interest shall be payable in all cases in which it is now
payable by law, or in which it has been usual for a jury
to allow interest. (f)

21. And be it further enacted by the authority afores
said, That the jury on the trial of any issue, or on any
inquisition of damages, may, if they shall think fit, give
interest in the nature of damages over and above the
value of the goods at the time of the conversion or seizure,
in all actions of trover, or trespass de bonis asportatis,
and over and above the money recoverable in all actions
on policies of assurance made after the passing of this act.

22. And be it further enacted by the authority afore-

(f) The power of allowing interest under this act being
given to a jury, a plaintiff has no right to arrest for such in-
terest, unless it was expressly reserved by the terms of the
contract.—Callum v. Leesom. 2 Crom. & M. 406. And a
judge bhas no power to order the taxation of interest under
this section ; and where in an action on an attorney’s bill, the
plaintiff gave notice pursuant to the statute, that he should
claim interest from the date of the notice ; and after the writ
was issued, the bill was referred to taxation at the instance of
the defendant, no terms being made (these ought to have been
applied for) as to the allowance of interest. Held that the
plaintiff could not afterwards have an assessment of damages
for the purpose of recovering the interest.—Barrington .
Phillips. 3 C. M. & R. 48. And semble, it is too late after
verdict taken to rectify a mistake in the calculating the
amount of interest.—Hilton v. Fowler. 5 Dowl. 312, See
further as to interest and the form of demand under this sta- .
tute. 3 Chit. Gen. Prac. 920. For the law relating to the
allowance of interest in cases not within this statute, see
Fruhling «. Schroder. 2 Bing. N. C. 77, and cases there
cited.
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said, That if any person shall sue out any writ of error Interest

or appeal upon any judgment whatsoever, given in any gf;;“dg’fj;;;
court in any action personal, and the Court of Error or by writof
Appeal shall give judgment for the defendant in error, "
then interest shall be allowed by the Court of Error or

Appeal, for such time as execution has been delayed by

such writ of error or appeal, for the delaying thereof.

23.  And be it further enacted by the authority afore-

. . . Payment of
said, That in every action brought by any executor or costs by exe-
administrator in right of the testator or intestate, after Syiorsand
the time this act shall go into effect, such executor or trators.
administrator shall, unless the court in which such action
is brought, or a judge thereof, shall otherwise order, be
liable to pay costs to the defendant in case of being non-
suited, or a verdict passing against the plaintiff, and in
all other cases in which he would be liable if the plaintiff
were suing in his own right upon a cause of action accru-
ing to himself, and the defendant shall have judgment for
such costs, and they shall be recovered in like manner. (g)

24. And be it further enacted by the authority afore- Defendants
said, That when several persons shall be made defendants costs after a
in any personal action, and any one or more of them ggfleug‘{g:'

shall have a nolle prosequi entered as to him or them, or the judge
shall certify.

(9) The discretion given to the court in this section with
respect to costs, is confined to those cases in which exe-
cutors prior to this statute were exempted from costs.—
Spence ». Albert. 2 A. §& E. 784; Ashton v. Poynter. 1 C. M.
& R. 738 (over-ruling Lysons v. Barrow. 10 Bing. 563). In
order to induce the court to exercise this discretion in favor
of a plaintiff, it should be shewn not merely that the executor
brought the action bona fide, or even under the advice of
.counsel, but that due diligence was used, and proper inquiry
made of the defendant before the commencement of the action,
for the purpose of ascertaining whether the suit might be
prosecuted to a successful result ; and the mere refusal of the
defendant to disclose the precise nature or ground of his de-
fence will not suffice.—Wilkinson v. Edwards. 1 Bing. N. C.
518 ; Godson v. Freeman. 2 C. M. & R. 585; Engler v.
Twysden. 2 Bing. N.C. 263. As the power of a single judge
is co-extensive with the power of the court under this section,
the court cannot review. any order he may make exempting a
plaintiff from costs.—Maddocks ». Phillips. 3 A. & E. 198,

N
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upon the trial of such action shall have a verdict pass for
him or them, every such person shall have judgment for
and recover his reasonable costs, unless, in the case of
a trial, the judge before whom such -cause shall be tried
shall certify upon the record, under his hand, that there
was a reasonable cause for making such person a defen-

dant in such action. (%)

(A) This section being merely intended to remedy the
defects in 8 & 9 Will. IIL, ch. 11, sec. 1, does not operate as a
repeal of any Act of Parliament which gives to a particular
class of persons, when defendants, an absolute and unqualified
right to costs in the event of a verdict in their favour; and
therefore a judge has no power in such a case to certify to
deprive them of their costs.—Humphrey v, Woodhouse. 1
Bing. N. C. 506. Where several defendants are sued in tres-
pass, and a verdict is found for the plaintiff on some of the
1ssues against some of the defendants, and against him on all
the other issues, the plaintiff is entitled to the balance only of
the costs, after deduction of all the costs of all the defendants.
—Starling v. Cozens. 3 Dowl. 782; Gougenheim ». Lane. 4
Dowl. 482; Allenby ». Proudlock. 4 A. & E. 326. Also
where there are several defendants, and one of them gets a
verdict, he will be entitled to all his separate costs, and also
prima facie to an aliquot portion of the joint costs of the de-
fence, unless the master is satisfied that some smaller portion
should be allowed by reason of any special circumstances ;
and he will be thus in general entitled to his costs, although
he has pleaded the same pleas, and by the same attorney as
the other defendants; although formerly, in the latter case,
40s. only used to be allowed him.—Griffiths ». Jones. 4 Dowl.
159. Where two defendants in trespass severed in pleading,
but pleaded the same pleas, all going to the whole action, and
one succeeded upon all the issues, the other upon one only,
each defendant was considered entitled to his separate costs of
the issues in which he succeeded; but the defendants having
appeared by separate attornies and counsel, the attornies.
being members of the same firm, and.the briefs and evidence
substantially the same, the master taxed the costs, as if the
parties had appeared by the same attorney: it was admitted by
~ the court,that the taxation of the costs in that respect could not

be disturbed.—Gambrell v. Earl Falmouth. 5 A. & E. 403 ;
Lees v. Kendall. 3 A. & E. 707. Where in trespass against
two defendants, they pleaded by different attornies, but appear-
ed by the same counsel, and a verdict was found for the one,
and against the other, the defendant who obtained the verdict
wasallowed on taxation only half the costs of the trial, counsel’s
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25, And be it further enacted by the authority afore-
said, That where any nolle prosequi shall have been en- f;ﬁ‘;;ﬂ:;f
tered upon any count, or as to part of any declaration, qui entered
the defendant shall be entitled to and have judgment for Ziéfa},’;‘;f,,‘,’f =
his reasonable costs in that behalf. ‘ -

26. And be it further enacted by the authority afore-

said, That in all writs of scire facias, the plaintiff obtain- Plaintiff
o s . . allowed costs
~ ing judgment on an award of execution, shall recover his on scire
costs of suit upon a judgment by default, as well as upon J.ff‘f;;‘;;ﬁegy
a judgment after plea pleaded, or demurrer joined; and default, &c.
that where judgment shall be given either for or against ‘
a plaintiff or demandant, or for or against a defendant or
tenant, upon any demurrer joined in any action what-
ever, the party in whose favor such judgment shall be given
shall also have judgment to recover his costs in that
behalf. . ‘ ‘ ‘

27. And be it further enacted by the authority afore-
said, That it shall be lawful for the executors or adminis- Exeeutors.
‘trators of any lessor or landlord, to distrain upon the lands trators of a
demised for any term, or at will, for the arrearages of rent distrain fr
due to such lessor or landlord in his life time, in like renmt-
manner as such lessor or landlord might have done in his
life time. (7) ‘

28. And be it further enacted by the authority afore- ages of rent
said, That such arrearages may be distrained for after 2y be dis-
the end or determination of such term, or lease at will, within six
in the same manner as if such term or lease had not been Ho%hs after
ended or determined: Provided that such distress be fgination of

made within the space of six calendar months after the* e lease.

fees, &c.---Bartholomew v, Stevens. 7 Dowl. 808. And where
in trespass there were three defendants, who appeared by the
same attorney, and pleaded jointly, and at the trial one of
them was acquitted, it was held, that the defendant’s attorney
was entitled to have one-third of his general bill of costs
against the three defendants, set off against the plaintiff ’s bill,
and unless there were some special circumstances in the
cases, the master was bound, on taxation, to adopt this prin-
ciple.---Norman v. Climenson. 1 Dowl. N. 8. 718,

(7) For the law on this subject previous to the passing of this
statute, see Prescott v. Boucher. 3 Bar. & Adol. 849—it was
there held that the executor could not distrain.

Such arrear~
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determination of such term or lease, and during the
continuance of the possession of the tenant from whom
such arrears became due: Provided also, that all and
every the powers and provisions in the several statutes
made relating to distresses for rent, shall be applicable
to the distresses so made, as aforesaid.

‘ 29. And whereas it is expedient to render references
Submission to arbitration more effectual: Be it further enacted by
o areoea the authority aforesaid, That the power and authority of
to be made a gny arbitrator or umpire appointed by, or in pursuance
rule of court, : . R ..
not revoca- ~ Of any rule of court, or judges’ order or orders of Nisi
ble 3 Prius, in any action (j) now brought, or which shall be

hereafter brought, or by or in pursuance of any submis-
sion to reference, containing an agreement that such sub-
mission shall be made a rule of his Majesty’s Court of
[Without  King's Bench, shall not be revocable by any party to such
eave of . ‘ s
court. reference, without the leave of the court by which such
Arbitrator to rule or order shall be made, or which shall be mentioned

oceed with » o .
Peforance. 'in such submission, or by leave of a judge, (%) and

(7) This act is confined to cizil actions. Therefore where
criminal matters are referred, the submission is still revocable
at common law.—Rex v. Bardell. 1 N, & P. 74.

(%) A judge making an order for leave to revoke the arbi-
trators’ authority is bound to hear both parties; and if he
proceed upon a mere ex-parte statement, the order will be set
aside.—Clarke v. Stocken. 2 Bing. N. C, 651. And to bring
a case within the act, the reference must be complete ; thus,
where two arbitrators were chosen in pursuance of a clause in
a deed, which directed that they should appoint an umpire be-
fore they commenced proceedings, and the arbitrators met
but could not agree upon an umpire, whereupon the plaintiff
revoked their authority, the case was held not to be within the
act.—Bright ». Turpell. 1 Tyr. & G. 576. A party can re-

- voke a submission to arbitration before award, where there is
no agreement that the submission shall be made a rule of
court.—Pope v Dickenson. 2 Jurist 178. Where a submis-
sion has been made a rule of court, and a party to the submis- -
sion revokes the authority without leave of the court, he still
ought to have notice from the arbitrators to attend their meet-

. ing.—In re Kyle. 2 Jurist 760. 'To induce the court to per-
mit a party to reseind his submission, strong grounds must be
laid before them.—James v. Atwood. 7 Scott 841; Scott v,
YVansandauw. 1 Q. B. 102, *
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the arbitrator and umpire shall and may, and is hereby

required to proceed with the reference notwithstanding

any such revocation, and to make an award, although

the person making such revocation shall not afterwards . . may ‘

attend the reference; and that the court, or any judge enlarge time

thereof, may, from time to time, enlarge the term for any for making

such arbitrator making his award. () -

- 30.. And be it further enacted by the authority afore-

said, That when any reference shall have been made by Witnesses

any such rule or order, as aforesaid, or by any submission ;‘;‘ﬁeget Som-~.

containing such agreement, as aforesaid, it shall be law- attend -

ful for the court by which such rule or order shall be 2rP!trators:

made, or which shall be mentioned in such agreement,

or for any judge, by rule or order to be made for that By order of
o . e court.

purpose, to command the attendance and examination of

any person to be named, or the production of any docu-

ments to be mentioned in such rule or order; and the

disobedience of any such rule or order shall be deemed

a contempt of court, if, in addition to the service of such

rule or order, an appointment of the time and place of

attendance in obedience thereto, signed by one at least

of the arbitrators, or by the umpire, before whom the at-

tendance is required, shall also be served, either together

with or after the service of such rule or order: Provi-

ded always, that every person whose attendance shall be On payment

so required shall be entitled to the like conduct money g;;‘;f]‘s';s_

and payment of expenses, and for loss of time, as for and .

upon attendance at any trial: (m) Provided also, that

(!) Semble, the power given to the court to enlarge the
time for making an award is only to be exercised, where no
such power is given to the arbitrators.—Doe Jones v. Powell.
7 Dowl. 539. :

The court has power to enlarge the time for an arbitrator
to make his award, where the arbitrator, having power to do
50, has allowed the time limited by the submission for making
the award, to elapse without doing so.—Newman ». Parbery.
7M. & W.378. Where an arbitrator enlarges the time for
making his award until a particular day, the time isto be con-
strued inclusive of that day.—Kerr v Jeston. 1 Dowl. N. 8,
538.

(m) Where a cause is referred to arbitration, with power to

N2
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the application made to such court or judge for such rule
or order shall set forth the place where such witness is
residing at .the time: Provided also, that no .person
shall be.compelled to produce, under any such rule or
order, any writing or other document that he would not
be compelled to produce at a trial, or to attend at more

than two consecutive days, to be named in such order.
31. And be it further enacted by the authority afore-
e yn 5810, That when in any rule or order of reference, or in
uponarbitra- any submission to arbitration containing an agreement
. tions. that the submission shall be made a rule of court, it shall
.be ordered or agreed that the witnesses upon such re-
.ference shall be examined upon oath, it shall be lawful
for the arbitrator or umpire, or for any oné arbitrator,
.and he or they are hereby authorised and required to
administer an oath to such witnesses, or take their affir-
mation in cases where affirmation is allowed by law
instead of an oath; and if upon such oath or affirmation
‘f:f‘ésfos“éear’ any person makmg the same shall wilfully and corruptly
.deemed  give any false evidence, every person so offending shall
PenNT: pe deemed and taken to be guilty of perjury, and may

be prosecuted.and punished accordingly.

32. And whereas in cases where writs of execution
-3‘3353 not -have been issued into several districts, upon which writs
‘poundage, property, real or personal, may have been seized or ad-
:ﬁfjﬁﬂgg;ﬂ vertised, which property has afterwards not been sold on -
.made. - account of satisfaction having been otherwise obtained,

the arbitrator to settle all matters in difference between the
parties, the submission providing also that the parties respec-
tively are to be examined on oath, if thought necess-ry by
him, it is in the discretion of the arbxtrator to examiue the
%%rnes, each in support of his own case, if he thinks fit.—

¢ells v. Benskin. 9 M. & W, 45. Apartnershxp deed con-
tained 2 clause for referring disputes to arbitration, and pro-
vided that every award made from time to time, should be
made a rule of Court—held, that as it did not appear that the
word award was used by mistake for submission, and as there
did not appear to have been any intentior to make the sub-
mission a rule of court, that therefore a judge could not
require the attendance of witnesses before the arbitrator.—
Woodcroft and Jones. ¢ Dowl. 538,
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or trom some other cause, it has been doubted whether

a claim to poundage may not be advanced by the sheriff
of each of such districts, respectively, although no money
has been actually levied by them under such writ: Be
it therefore enacted by the authority aforesaid, That
where upon any writ of execution sued against the estate, Allowance of
real or personal, of the defendant or defendants, no money oo o,
shall be actually levied, no poundage shall be allowed to rendered.
the Sheriff; but he shall be allowed his fees for the ser-~

vices which may be actually rendered by him; and it
shall be in the power of the court from whence such exe- 1;imihsnmh
cution shall have issued, or for any judge thereof in ,,,‘;‘sof,;me
vacation, to allow a reasonable charge to the sheriff for cl‘;g;gema:;
any service rendered in respect to such execution, for braer.
which no specific fee or allowance may be assigned in the

table of costs.

33. And be it further enacted by the authority afore-
said, That it shall not be necessary after the time this g;’g:;f;ﬁ
act shall take effect, to sue out process of execution. into tssue without
that district in which the venue in any action shall be a‘emt“m
laid, for the sole purpose of warranting the suing out
-process of execution into any other district; nor need any
writ of execution be a testatum writ, merely .because of
its being directed to the sheriff of any other district than
that in which the venue may be laid; but it shall be
-lawful to sue out execution into any district of this pro-
‘vince, without regard to the venue having been laid in
‘any other district: Provided always, that where it is now
necessary to sue out process of execution against the
person into any particular district, in order to charge
bail, the same shall still continue to be necessary, not-
withstanding any thing contained in this act.
' 84. And be it further enacted by the authority afore-
said, That this statute shall commence and take effect on
the first day of June next after the passing thereof.
) ' . -

f
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1 Vic. cm. 7.

An act to amend the law with respect to the Lability of the legal
Representatives of Joint. Contractors, and of Defendants
on Joint Judgments.

WaEereas by the laws of this province, if one or more of
Preamble,
(See 50 Geo. several defendants against whom a joint judgment shall
IIL Sess. 2, have been entered, or if one or more of several joint con-
‘;”“?,2 29 tractors, obligors or partners, shall die, the representative
ch. 3, sec. 6.) of such defendant, joint contractor, or obligor or partner,
is not liable under such judgment, contract, obligation
or promise; for the remedy whereof, Be it therefore en-
acted by the Queen’s most excellent Majesty, by and
with the advice and consent of the Legislative Council
~and Assembly of the Province of Upper Canada, con-
stituted and assembled by virtue of and under the au-
thority of an act passed in the Parliament of Great Bri-
. tain, intituled, “An Act to repeal certain parts of an
Act passed in the fourteenth year of his Majesty's reign
intituled, ‘An Act for making more effectual provision
for the Government of the Province of Quebec, in North
- America,” and to make further provision for the Govern-
ment of the said province,” and by the authority of the
Representa- same, That if any one or more of any joint contractors,.
tives of obligors or partners, shall die, it shall and may be law-'
?:’%ef‘zgg_ ful for the person interested in such contract, obligation
tractor made Or promise, entered into by such joint contractor, obligor
liable, not-  or partner, to proceed by action against the representa:

withstanding

the other  tives of such joint contractor, obligor or partner, in the

’t;’:é;:f i:; same manner as if the said contract, obligation or pro-

living. mise, had been joint and several, notwithstanding there
may be another person liable under such contract, . obli-
gation or promise, still living, and an action pending

against such person.

Proceeding
?éir‘lrf’ic?ﬁs 2. And be it further enacted by the authonty afore-
:g;ig::ma. said, That if any one or more of the defendants in any

tiveof de-  action, against which a joint judgment may have been

ceased joint .
e ttacior - entered in any Court of Record in this province, shall

authorised. die, it shall and may be lawful for the plaintiff or plaintiffs,
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or the survivor or survivors of them, or the executor or
administrator of such survivor, to proceed by writ of scire
facias against the representatives of such defendant or
defendants, respectively, so dying, notwithstanding there
may be another defendant still living, and against whom
the said judgment may be in force: Provided always, No greater
h . . . " sum to

that nothing in this act contained shall be construed to collected

H H i than debt
extend to authorise the collection of a greater sum than 123 damages
the debt or damages justly due, with interest and costs: justly due.
Provided always, that the property and effects of stock Limitationot
holders in chartered banks, or the members of other in- stock-y. :
corporated companies, shall not be renden?d lfable to a’c‘,‘l’;“’,gﬁeﬁ’
greater extent than they would have been if this act had banks, or

incorporat
not been passed. ‘ - comp?mies.ed

1 Vic. cu. 15.

An Act to amend so much of an act passed in the seventh year of
his late Mujesty’s reign, intituled, “ An Act to increase the
present number of the judges of his Majesty’s Court of King’s
Bench in this Province, to alter the terms for the sitting of the
said court, and for other purposes therein mentioned,” as re-
lates to Hilary Term. o
WaeReas it is expedient to repeal so much of an act
passed in the seventh year of his late Majesty’s reign, in- Preamble.
tituled, “ An act to increase the present number of the (7 wm.1v.
Judges of his Majesty’s Court of King’s Bench in this ¢b- 1.}
province, to alter the terms for the sitting of the said
court, and for other purposes therein mentioned,” as re-
lates to the sitting of Hilary Term: Be it therefore enac-
ted by the Queen’s most Excellent Majesty, by and with
the advice and copsent of the Legislative Council and
Assembly of the Province of Upper Canada, constituted
and assembled by virtue of and under the authority of
an act passed in the Parliament of Great Britain, intituled,
“An Act to repeal certain parts of an Act passed
in the fourteenth year of his Majesty’s reign, intituled,
‘An act for making more effectual provision for the
government of the province of Quebec, in North America,
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Seventh  and to make further provision for the government of the
:L;‘;‘;e%t:m said province,” and by the auhtority of the same, That
the seventh clause of the said recited act, passed in the
~seventh year of His late Majesty's reign, be and the same
Times at is hereby repealed.
severalterms. 2. And be it further enacted by the authority afore-
shallhere-  gaid, That from and after the passing of this act, the
mence and  times of sitting of the said Court of King’s Bench, shall
end. be as follows, that is to say; Trinity Term shall begin
on the second Monday in June, and end on the Saturday
of the following week : Michaelmas Term shall begin on
the first Monday in August, and end on the Saturday of
the following week : Hilary Term shall begin on the first
Monday in November, and end on Saturday of the ensu-
ing week : and Easter Term shall begin on the first Mon-
day in February, and end on Saturday of the following
week.

2 Vic. cu. 1.

An Act to regulate the name and style of the court established
under the awthority of an act of the Provincial Parlignent,
passed in the thirty-fourth year of the reign of King George
the Third, intituled ** An act to establish a superior Court of
Civil and Criminal J urisdiction, and to requlate the Court of
Appeal.”

Preamble. WHEREAS it is expedient and right, that the name and
(fee 34 Geo. style of the court established in this province under the
il ¢ . . .

oo authority of an act of the Provincial Parliament, passed
Sess 2,¢h. 1) jp the thirty-fourth year of the reign of his late Majesty

King George the Third, intituled, “ An act to establish a

superior court of civil and criminal jurisdiction, and to

regulate the court of appeal,” should alter and vary ac-
cording to the existing fact of the reigning Sovereign being
male or female: Be it therefore enacted by the Queen’s
most excellent Majesty, by and with the advice and consent
of the Legislative Council and Assembly of the Province
of Upper Canada constituted and assembled by virtue of

and under the authonty of an act passed in the Parlia-
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ment of Great Britain, intituled, “ An act to repeal cer-

ain parts of an act passed in the fourteenth year of his

- Majesty’s reign, intituled, ‘An ‘Act for makmg more
effectual provision for the government of the Province of
Quebec, in North America,’ and to make further provi-

sion for the government of the said province,” and by

the authority of the same, That from and after the pass- -

ing of this act, the name and style of the said court shall Style of
be, his Majesty’s Court of King's Bench in and for the Syttt be

Province of Upper Canada, during the reign of any male wa .
sovereign; and that the said name and style shall be, ﬁ?ﬁgg o
her Ma_]estys Court of Queen’s Bench in and for the the reign of
Province of Upper Canada, during the reign of any female female
sovereign, as the case may be, any thmg in the above- Sovereigo.
mentioned act to the contrary thereof in anywise notwith- -
standing. i
2. Provided always, and be it further enacted by the affected by
authority aforesaid, That nothing in this act contained n
shall extend, or be construed to extend, to affect any
suit or action that may have been brought in any of the
Courts of Law or Equity in this Provmce, previous to

the passing of this act.

2 Vrc. ¢ 2.

An Act 10 aller and amend the law relating to the appointment of
Commissioners of the Courtof King's Bench, in the several p - vie
Districts of this Province. (See 2 Geo.

WaEREAs it is expedient to alter and amend the law {7 chly
relatmg to the appointment of commissioners for taking 40.)
recogmzances of Bail and affidavits, in the several dis-

tricts of this province, so as to authorise the justices of

her Majesty’s Court of King’s Bench, in certain cases,

to make such appointments, without the intervention of

the Chief Justice: Be it therefore enacted by the Queen's

most excellent Majesty, by and with the advice and con-

sent of the Legislative Council and Assembly of the
Province of Upper Canada, constituted and assembled by
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virtue of and under the authority of an Act passed in the
Parliament of Great Britain, intituled, “ An Act to repeal
certain parts of an act passed in the fourteenth year of
his Majesty’s reign, intituled, ‘An Act for making more
effectual provision for the government of the Province of
Quebec, in North America,” and to make further provision
_’;"‘11;5“ for the government of the said Province,” and by the
ges em- - "
powered to authority of the same, That in the event of the death of
b, the Chief Justice, for the time being, or his absence
sloners, in from the Province, it shall and may be lawful for any
of the Chieftwo or more of the Puisne Justices of the said court to
Justice.  appoint commissioners for taking recognizances of bail
‘ and affidavits in the several districts in this province, in
like manner as the said Chief Justice, and other the
Jjustices of the said court, are now by law authorised to
do, any thing contained in any former act or acts not-
withstanding.

4 & 5 Vic. cu. 5.

An Act to facilitate the Despatch of Business in the Court of
Preambile. Queen’s Bench of Upper Canada.

WaEreas it would facilitate the despatch of business in
the Court of Queen’s Bench of Upper Canada, if the said
court were enabled to sit in banc out of term, for the
purpose of giving judgment and making rules and orders
in matters which have been moved and argued before it :
Be it therefore enacted by the Queen’s most excellent
Majesty, by and with the advice and consent of the Legis-
lative Council and of the Legislative Assembly of the pro-
The court  vince of Canada, constituted and assembled by virtue of
bancon _and under the authority of an act passed in the Parlia-
Feay,209 ment of the United Kingdom of Great Britain and Ireland,
32?1:;6;1%?3 and iutituled An act to re-unite the Provinces of Upper
each term, to and. Lower Canada, and for the government of Canada,
givejudg- and it is hereby enacted by the authority of the same,
make rules that from and after the passing of this act it shall be law-

aoyreers ful for the Court of Queen’s Bench of Upper Canada, to
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sit in banc on the Tuesday and Wednesday of the second
week after the end of each term, for the purposes only of
giving judgment, and of making rules and orders in mat-
ters which have been moved and argued in the said court,
and that all judgments to be pronounced, and all rules
and orders to be made, under the authority of this act,
shall bave the same effect to all intents and purposes as
if they had been pronounced or made in term time.

2 Wi, IV. cu. 5.
An Act to afford means for attaching the property of absconding
Debtors.
WaEREAs it is necessary, for the protection of persons
engaged in trade, to afford the means of attaching the Preamble
property of absconding debtors, that the same may be {yom 5o
taken in €éxecution and sold for the benefit of their credi- 2 Yo, ch. 5
tors: Be it therefore enacted by the King’s most excellent ~ w
Majesty, by and with the advice and consent of the Legis-
lative Council and Assembly of the province of Upper
Caunada, constituted and assembled by virtue of and under
the authority of an act passed in the Parliament of Great
Britain, intituled, “ An act to repeal certain parts of an
act passed in the fourteenth year of his Majesty’s reign,
intituled, ¢ An act for making more effectual provision for
‘the government of the province of Quebec, in North
America,’ and to make further provision for the govern-
ment of the said Province,” and by the authority of the ‘
- same, That if any person or persons, being indebted to an (See 5 Wm.
inhabitant of this province, () shall, before the passing of IV- ch. 5,
. . . p5ec. 2.)
- this act, have secretly departed from this province, or if ;- e
any person or persons so indebted shall, after the passing Bench or
. iy . District
of this act, secretly depart from this provinee, or keep con~ goure may

cealed within the same, (0) it shall and may be lawful for issue war-
! : : rants for the

() An attachment may issue against an absconding debtor,
although the plaintiff is not an inhabitant of this provinee, by
5 Will. IV, ch. 5, § 2. C S ‘
(0). The property of a person who usually resides in the
United States, but who engages in an undertaking in this
(8] .
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any person or persons, their servants or agents, to whom
such absconding or concealed person or persons is or are’
indebted in the sum of five pounds or upwards, to make
application to the Court of King's Bench in this province,
in term time, or to any judge thereof in vacation, or to
any judge of the District Court in the different districts of
this province, either within or without the limits of the dis-
trict for which such judge is appointed, where the sum
claimed is within the jurisdiction of such District Court,
and there make an affidavit that the said absconding or
concealed persen or persous is or are indebted to him, (p)
her or them, in the sum of five pounds or upwards, ex-
pressing the cause of action, and that he, she or they, do
verily believe that the said absconding or concealed person
or persons hath departed this province, or is concealed
within the same, (which affidavit may also be taken before
a Commissioner for taking affidavits in the King’s Bench,)
with intent and design to defraud him, her or them, and
other creditors, (if any there be,) of their just dues, or to
avoid being arrested or served with process, which depar-
ture or concealment shall also be proved to the satisfaction
of such court, or judges of such court, by the oath or affi-
davit of at least two credible witnesses; (¢) and upon

country, employs persons hcre, and comes frequently to su-
perintend their work, may be attached under this act.—Ford
v. Lusher. H. T. 4 Will. 1IV. And where a party secks to set
aside an attachment issued against him as an absconding
debtor, on the ground that he is an inhabitant of a foreign
country, and has not resided in this province for many years,
it must appear clearly from his affidavits that he is the defen-
dant in the suit, and that his residence in the United States
has been such as to preclude the possibility of his coming
within the provisions of the act.—The Niagara Harbour and
Dock Company v. Smith. M. T. 7 Vie.

(p) An attachment will not be granted against an abscond-
ing debtor for unliquidated damages.—Clark v. Ashfield. E.T.
7 Wil IV, ‘ ‘ ‘ ‘
© (g) Where the persons swearing to the departure or con-
cealment of a debtor. reside at a distance from his place of
abode, they should state in their affidavits the.grounds of their
belief.-—Bank U. C. v. Spafford. H. T. 2 Will. IV, The affi-
davit of two credible witnesses required before an attachment
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such proof, the said Court of King’s Bench, and District

Court, respectively, in term time, or the judges thereof in

vacation, or any one of them, shall forthwith direct a war-

rant or warrants to be issued under the seal of the said

courts, respectively, and signed by the Clerk of the Crown,

or the Clerk of such District Court, (as the case may be,)

directed to the sheriff of the district in which such abscon-

ding or concealed person or persons has been resident, or

to the sheriff or sheriffs of any or every other district within

the province, commanding such sheriff or sheriffs, re-
spectively, to -attach, seize, take, and safely keep, all the

estate, as well real as personal, found within his district,

of the said absconding or concealed person or persons, of

what kind or nature soever, together with all evidences of

debt, books of account, vouchers and papers relating

thereto; (r) upon receipt .of which warrant the sheriff to o, o
whom the same may be directed shall forthwith execute the assis-
the same, and with the assistance of two substantial free- 12°c¢ of two

freeholders,

holders, make a just and true inventory of all such estate tot n;éke and
} . - return an
and effects as he shall seize and take by virtue thereof, inventory ot

and shall return the same, signed by himself and the said Bieperty and

frecholders, to such court from whence the warrant issued..
2. And be it further enacted by the authority aforesaid, f:fsréﬂ;m

That immediately upon making the seizure of the estate notice of

such seizure |

and effects of the absconding or concealed ‘person or per- to be insert-
sons, it shall be the duty of the sheriff making such seizure, &l inthe U.
to cause a notice to be inserted in the Upper Canada andsome -
Gazette, and also in some one or more of the newspapers f,:hhe,rs Japer

printed in his district, and continued therein weekly for trict, for at
' R . least three
at least three calendar months; which notice shall set forth, months ;

can issue is sufficient if it state their belief  that the debtor
has left the province, or is concenled within the same,” with-
out stating the intent or design.—Tatiten v. Fletcher. T. T.
2 &3 Vie : ‘ ‘

(r) An attachment against an absconding debtor may issne
pendente lite; but where a defendant was arrested and gave
bail, who were afterwards discharged by- 2 reference to arbi-
tration, and he then left the province, an attachment which
had been issued against him as an-absconding debtor was set
aside.—Mosier v, McCan. H. T. 3 Will, 4. . L
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Ifabscond- that by virtue of the said writ he has seized all the estate,

ing debtor _ real and personal, of such absconding or concealed person
turn, or put Oor persons, and unless such absconding or concealed

in bail With- person or persons (naming the same,) return within the

months,  jurisdiction of the court from whence such warrant issued,
property to .

be held and put in bail to the action, or cause the claim or claims

g:;f}lfeg’t":}’e of such plaintiff or plaintiffs (naming the same,) to be dis-

the creditor charged within three calendar months after such public

selzing the pyotice, (to be computed from the first day of publishing
the same in the Upper Canada Gazette,) all his, her or
their estate, real or personal, or so much thereof as may
be necessary, will be held liable for the payment, benefit
and satisfaction of the claim or claims of such plaintiff or
plaintiffs. ‘ ‘

3. And be it further enacted by the authority afore-
sherifto  Sid, That the sheriff to whom any warrant of attachment
‘take charge shall issue, shall take into his charge and keeping all the
ofproperty 2 property, estate and effects, of such absconding or con-
ggi rr;*;ifihis cealed person or persons, and shall be allowed all neces-~
ments. sary disbursements for keeping the same. (s)

4. And be it further enacted by the authority afore-
Upon ab- said, That ifany person or persons against whose estate
sconding * or effects such warrant or warrants of attachment may
et o'~ have been issued, or any person or persons on his, her or
ing abond to 9 y P P )

gi;te{z;"?{ngis their behalf, shall' at any time before the expiration of
the province, three calendar months from the first publication of the

or for his -, Dotice before mentioned, execute and tender to the credi-
_thg sheriﬂ‘ if tor or creditors, who sued out such warrant or warrants,
udagmen ' . . ' . -

o pass  as aforesaid, a bond with good and sufficient sureties,

against him, hinding the obligors, jointly ‘and severally, with a condi-
court may N A !
award a su- tion in double the amount of the sum claimed, that the

persedeas to person or persons aforesaid shall not depart the province
ment. without satisfying the said claims, in the event of the
(See 5 Wm, same being proved and judgment recovered as in ordinary

V. ch. . .
son. ;’; % cases where proceedings have been commenced against

(s) When the real estate of an absconding debtor is attached,
the sheriff must enter and keep possession to give operation
to the attachment against strangers.—Doe Crew v. Clarke.
M. T. 4 Vic. ‘
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the person, or that he, she or they, will render such ab-
sconding or concealed person or persons to the custody
of the sheriff of the district to whom such writ shall have:
been directed, or that they will pay the amount of the
claim of the party suing out such attachment, or .the .
value of the property or estate so taken and seized, to
-the said claimants, it shall and may be lawful for such
court or judge to order a supersedeas (¢) to such warrant

or warrants, and all and singular the property which may I it shall be
proved at the

have been attached shall be restored ; and if it shall ap- trial of any
pear at any trial to be subsequently had, and shall beso cer- “““sfc;:'he?e'

-tified by the judge presiding at such trial, that the person attachment

shall have
or persons against whose estate or effects such warrant,“?ledha;‘hat

or dttachmeut was issued hath not been absconding or t*;fldsgindd“t

concealed at the time of issuing such warrant, then such absconded or
person or persons shall recover his, her or their costs of foncedled

‘the person or persons sueing out the said warrant, which plamt{ff' ;’hall
the
costs may be taxed by the court from whence the said 2ok of the

attdchment may have issued. attachinent.
And be it further enacted by the authority afore- ;
sald That if after the period of three calendar months () flt;;‘)tgffr?ﬂf;%

from the first publication of the notice above mentioned, appear and
give such
the absconding or concealed partv or some one on his pong as

behalf, do not appear and give bonds, with sureties as aforesaid,
within three

- before mentioned, for the payment of the claims of the months aftet

- the issuing ot
party sueing out the attachment, as aforesaid, in the . sk

- event of Judrrment being given against such absconding or ment, suit
shall go on
concealed party, then the proceedmgs in the suit against against him

S s 3 asin ordi-
the estate, property and effects, of such absconding or pary cases

() Where a plaintiff proceeded after a delay of more than
a year from the issuing of his attachments, the proceedings
were set aside and writs of supersedeas ordered to the attach- -
ments.—Bank U. C.w. Spafford. H. T. 3 Will. IV. The
bonds required to be given by an absconding debtor to.ob-
' tain a supersedeas to the attachments aga.mst him, must be
in double the amount of the debt sworn to.—Heather w.
Wallace. H. T. 5 Will. IV,

(«) Mesne process cannot issue until the expiration of three
months from the first advertisement under the attachment.—
Baunker v. Griffin. E, T, 3 Will. IV.

02
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¢ %ee 5 g\'m. concealed party shall be the same as if the suit had been

sec, 7.) commenced in the usual manner against the person, and
judgment and execution against the goods and lands of
thé said party shall follow, as hath been the custom of
the courts of this province previous to the passing of
this act.

Process M 6. And be it further enacted by the authority afore-

the lastplace said, That in order to proceed in the recovery of any
oral e .
any abscond- debt due by the person or persons against whose property

ing debtor, g5 it of attachment shall have been ordered under this
and by leav-

ing a copy at act, process may be served by leaving a copy thereof at

the Orown . the last place of abode of such person within this pro-

tvivilsgr"gt}“e vince, with any grown-up person there dwelling, and also
was last by affixing a copy of such processin the Crown Oﬂice, or

resident.or in the Office of the Deputy Clerk of the Crown in the
ofclerk of  district where the absconding or concealed person was

the district Jast resident, or in the Office of the Clerk of the District

Allsubse- Court of such District, when the proceedings shall be in
g::&‘né’;;’n‘a,the District Court, eight days before the return thereof;

beleft in the and all subsequent proceedings necessary to be served on

8&’;‘;‘,‘0, the defendant in ordinary cases shall be deemed to

office of clerk he. served upon such absconding or concealed person
of district

court,in, by filing a copy in the Crown Office, or in the Office of
Wwhich decla- the Deputy Clerk of the Crown in which the declaration
have been  shall have been filed, as aforesaid, or in the Office of the

g;ed',. Clerk of the District Court, as the case may be.
otwitha . .
standing 7. And be it further enacted by the authority afore-
E‘}:"ﬁf‘:;a;“ said, That notwithstanding judgment by default may be

be Slgtné_d signed in any action in which the process and other pro-
aimti . . .
P all prove ceedings may have been served in the manner aforesaid,

hiscasein gych judgment shall in no case be final: and it shall be

ﬂ‘?fmé‘e"&iil incumbent on the plaintiff nevertheless to prove his cause
fsuehad  of action in the same manner as if the general issue had
ll)ix'(;‘lg?x?t.iﬁ' been pleaded, or the deed denied in case the action shall
shallnot  have been brought on any specialty, and in case the jury
prove o*yfy at any such assessment of damages shall not find the
hominal = plaintifi’s demand or any part thereof proved, the verdict
amages  shall be rendered for nominal damages only, and the

given, and  plaintiff shall recover no €osts of suit.
N0 costs.
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8. And be it further enacted by the authority afore- Perishable
said, That in case any sheriff or sheriffs shall, by virtue Sooea7 >
of any warrant or warrants to be issued in pursuance of and soid.
this act, seize and take any perishable goods or chattels,
it shall and may be lawful for such sheriff to have the
same appraised and valued by two substantial freeholders
or competent judges, and upon the request of the person
or persons sueing out such warrant or warrants, to expose
and sell the same at public auction to the highest bidder,
giving at least eight days’ notice of the time and place of
such sale, if the articles so seized will admit of such de-

lay, but if otherwise, then the sheriff shall proceed to sell
the same at such time as in his discretion may seem meet;
Provided also, that it shall not be compulsory upon such Uponthesale
sheriff to seize or sell such perishable articles, until the g{,lgeg’;j,*:,;
person or persons sueing out such warrant or warrants of plamtlﬂ‘
attachment shall have given a bond to the defendant orin d‘i,‘;‘{,]‘,";‘ﬁi
defendants, with good and sufficient sureties in double the ;";’p‘;‘;‘s‘e&"
amount of the appraised value of such articles, (ascer- value,to
tained as aforesaid,) conditioned, that the person or per- [jund the
sons directing such seizure and sale will re-pay the value goods seized
of such articles so seized and sold to the owner thereof, :ecn?:h’;;?gf
together with all costs and d‘amagea that may have been [oF be given
mcurred in consequence of such seizure and sale, in case plaintiff. =
Judgment be not obtained for such person or persons so
sueing out such warrant or warrants of attachment. *

9. And be it further enacted by the authority afore-
said, That if any person or persons being indebted to or -}ldg’g‘gmggt
having the custody or possession of any property or effects surrender of
of any such absconding or concealed person or persons, b frciag.
shall after such public notice given as aforesaid, and a ingdebtor
copy thereof duly served upon him, her or them by the deo;,ed
said sheriff, (v) pay any debt or demand, or deliver any fraudulent

R after notice.
such property or effects to any such absconding or con- ‘

(v) After an attachment has been issued against an ab-
sconding debtor, a rule will be granted against any party,
who has property of the debtor in his possession, to deliver
it up to the sheriff to whom the attachment is directed.—
Mullens v Armstrong M. T. 2 Vie.
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‘cealed person or persons, or his, her-or their attorney,
agents, factors or assigns, the person or persons so paying
any such debt, or delivering such property or effects,
shall be deemed to have paid or donc the same fraudu-
lently, and is and are hereby made liable to answer the
Andsuwch  same, or the amount or value thereof, to the person or
eviorshall Dersons sueing out such warrant of attachment, in the
auswer over eveut of such person or persons recovering judgment and
tor of such €xccution against such abscondmg or concealed person
done g‘r‘“a‘;zglf or persons; and if any such person or persons, being so
sued for any indebted, or having such custody as aforesaid, shall after
;,‘;:)'}'wf,"‘”fn‘" such public notice, and being served with a copy thereof
his posses-  ag aforesaid, be sued by such absconding or concealed
;}2:(\ ""e‘;“,‘m, person or persons for any such debt, or propt—.rtv or effects,
;‘1“‘;“ t;‘.‘\‘dw he, she or they so sued, may plead the general issue, and
in evideuce. give this act and the special matter in eudence.
10. And be it further enacted by the authority aforc-
:\‘.’;:Lﬁ; S of said, That the costs of such sheriffs, cither for seizing,
execnting  securing, or taking charge of property and effects so at-
;‘f‘t{}l’:‘;gt tached, under and by virtue of any warrant or warrants
the first in- issued in pursuance of the provisions of this act, shall be
;ﬁﬁ;ﬁf&-’p"ybut paid in the first instance by the party or parties sueing
“’d‘:g::l‘:;'“_out such warrant or warrants, as aforesaid, his, her or
ed in taxed their attorney or agent, to the sheriff to whom such writ
jg‘gf,”ln‘(‘_"]‘:‘e may be dlrected, and may be recovered by such sheriff by
passes for - action in any of his Majesty’s Courts of Record in this
phintiLs province; and in case such person or persons recover
judgment against the person or persons so absconding or
concealed, the same shall be allowed with costs of suit,
“to be taxed by the proper officer as the ordinary dis-
bursements of the suit.
11. And be it further enacted by the authority afore-
&Pl?;f;f;s said, that the freeholders and appralsers authorised by
five shillings this' act, shall be entitled to receive for each day they
perdien  may be employed in carrying its enactments into effect,
the sum of five shillings.
12. And be it further enacted by the authority afore-
. said, That if after judgment and execution by any plain-

tiff or plaintiffs against any absconding or concealed per-
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soh or persons, obtained under and by virtue of the ifgoods, &c.,
provisions of this act, the goods and chattels, lands and gradine -
tenements, of such absconding or concealed person or debtor shall
‘ R . : . . not be found

persons, taken and seized by any sheriff or sheriffs by sufficient to
virtue of such execution or executions, shall not be sufii- Py ;}:31
cient to discharge the same, it shall and may be lawful against him,
for the plaintiff or plaintiffs to sue for and recover of and :},’;;.‘ff;‘s :
from any person or persons indebted to the absconding collected by
or concealed person or persons as aforesaid, the amount name of his
of the debt so owing by them to the absconding or con- creditor.
cealed person or persons, or so much thereof as may be

necessary to satisfy the claim of such plaintiffor plaintiffs,

and payment made by such person or persons to such

plaintiff or plaintiffs shall be considered legal and valid to

all intents and purposes, and shall operate as a discharge

for the debt, or so much thereof (as the case may be)
- owing to the absconding or concealed person or persons :

Provided always, that the declaration in such action shall

contain an introductory averment to this or the like effect,

that is to say:

A. B. who sues under the provisions of an act of the Form of the
parliament of this province for attaching the property of commence-
absconding debtors, in order torecover from C. D. debtor entof
to one E. F. an absconding or concealed person, such againstthe
sum as C. D. may owe to the said E. F. or so much ﬁgi’ég;d?ﬁ;n
thereof as will discharge the sum of , being the ﬁf;’tgf; e
amount due by the said E. F. to him the said A. B, com-" ~ =
plains, &c. ‘ A

13. And be it further enacted by the authority afore- Before exe-
said, That before execution shall issue upon any judg- Honshal
ment obtained under this act against an absconding or against any
concealed debtor, a bond to the defendant. in double the debtor's © ‘
sum to be levied, to be executed by the plaintiff and two el plan
sufficient sureties, to be approved of by some one of the bond to
judges of the court in which the action shall have been ocfendant,
instituted, shall be filed among the papers of the cause ;in court, to

answer 1n

the condition of which bond shall be to the effect, that if case judg-
the defendant, his executors or administrators, shall Jiené shall =

within the period allowed by law contest the justice of or reversed.
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(See 5 Wm. the plamtiff’s demand, and succeed in reversing the re-
o °7h) % covery, the plaintiff, his executors or administrators, shall
restore to the defendant, his heirs, executors or adminis-
trators, the amount that shall have been levied upon
exccution in such. cause, with interest, and shall make
good to the defendant, his heirs, executors or administra-
tors, any further damage occasioned by the seizure and
sale of real and personal estate, in order to satisfy the
Jjudgment obtained against such absconding or concealed
debtor. (w)
14. And be it further enacted by the authority afore-
Upon per- said, That at any time within one year after the render-
Sonal PP ing of Judgment against an absconding or concealed
Sl'lft::fr’"}’l‘eg ficbtor, S}ICh debt?r may, upon his pcr§onal appearance
may have 2 1D court in term time, apply through his counsel, or in
;‘1[2;‘;':?;“ case of his death, his exccutors or administrators, may
upon giving within the same period, apply for a re-hcaring of the
S or - oause, which re-hearing shall be granted upon giving se-
curity for costs, and the cause may be again tried upon
a rccord to be prepared for that purpose, on which the
entry of a new venire may be made after the entry of
issue joined, or of judgment by default, without any
continuance or alteration of the record in consequence
~of the death of parties; but the title of any purchaser,
Reversal of other than the plaintiff himself, at the sheriffs’ sale upon
’t::d{,.mf: *7% the execution which shall have previously issued in‘such
;’;*&;‘f‘h“" cause, shall not be affected by the defendant obtaining
) a verdict or judgment upon such subscquent proceeding.
15. And be it further cnacted by the authority aforc-
New trials said, That nothing in this act contained shall be con-
;ﬁ,’;ﬁ,g& strucd to prevent one or more new trials being granted,
either after the first verdict, or after the verdict rendered
upon the re-hearing, when the same shall appear necessa-

ry to the ends of justice.

(&) The sureties required before execution can be issued,
must be inhabitants of this Province.—Bradbury 2. Loney
H. T. 4 Wil IV. Theaffidavitof justification of the sureties
required before execution must be made by the sureties thems
selves.—Mowat v. Forshee E. T. 2 Vic. ‘
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16. And be it further enacted by the authority afore- Attertime for
«aid, That in case any re-hearing under this act, after ;;rhg'(‘,’;‘“gl‘z
‘he period shall have elapsed within which a new trial has elapsed,
;an be moved for, or in case a new trial shall be refused, pe oy, thall
the verdict shall be taken to be conclusive, so far as uponobligors
‘ whose bond
respects the liability of the obhgors in the bond required hasbeen fited
to be filed previous to the sueing out execution; and it g’;f;;:s:"

shall not be necessary for the defendant succeedm" on execution.
such re-hearing to enter final judgment for that purpose. bosndant
~17. And be it further enacted by the authority afore- enter judg-
said, That if after the period of one month from the ment.
return day of any execution against the goods and chat- Residue of
tels, lands and tenements, of any absconding or concealed f,’:ﬁ&ﬁlg ‘
person or persons, (the same having been satisfied,) no after execu-

othér warrant or warrants of attachment shall come into LofSisfied
the hands of any such sheriff, against the property or fﬁ‘édcfsrzf)’é to
effects of such absconding or concealed person or persons, from whence
all the property and effects then remaining in the hands :2{;?“;%{:;2
of such sheriff, together with all books of accounts, evid- within one,
ences of debt, vouchers and papers reclating thereto, shall f,"t‘,’,';ihafg’;h_‘
be delivered to the person or persons in Whose custody ment shall be
the same were found, being the factor, agent, or servant g%(egs‘\?e;‘,;;h
of such absconding or concealed person, and the 1 respon-
sibility of such shenﬁ‘ as respects such property shall
from thenceforth cease.

18. And be it further enacted by the authonq afore-
said, that this act shall continue and be in force for the
penod of two years, and from thence to the end of the ggflg""f‘}g;c e
then next ensuing session of Parliament, and no longer : tvo years.
Provided always, that it shall nevertheless be lawf'ul to
proceed in any matter that may be depending under this
act until the same shall be brought to a final termination
according to the provisions thereof ‘

(See 5 William TIV. ch. 5, which continues this act,

and which is itself made perpetual by 3 Victoria, ch. 7.)
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5§ Wi, IV. cm. 5.

An Act to continue and amend the law for attaching the property
of Absconding Debtors.
Preamble.

(See 2 Vic. WHEREAs an Act passed in the second year of His
ch. '753 8 Vic. Majesty’s reign, intituled, “ An Act to afford means for
attaching the property of absconding debtors,” will expire
at the end of the present session of the Provincial Legis-
lature; And whereas it is expedient to continue and
amend the same: Be it therefore enacted by the King's
most excellent Majesty, by and with the advice and con-
sent of the Legislative Council and Assembly of the
Province of Upper Canada, constituted and assembled
by virtue of and under the authority of an act passed in
the Parliament of Great Britain, intituled, “an Act to
repeal certain parts of an Act passed in the fourteenth
year of his Majesty’s reign, intituled ‘an Act for
making more effectual provision for the government of
the Province of Quebec, in North America,” and to make
ek 2,,“;'“ further provision for the government of the said pro-
continuedfor yince,” and by the authority of the same, That the said
two years. . . .
(Made per- recited act be and the same is hereby countinued for and
manent by 2 during the term of two years from the passing of this
Vie.ch-5) At and from thence to the end of the then nest ensu-
ing session of Parliament, and no longer, any thing here-
Attachmen® in contained to the contrary notwithstanding.
or debts not e . .
due to an 2. And whereas it is necessary to make certain
;gf‘s”g’;;;f',fczf amendments in the said act, and to remove doubts which
have arisen respecting some of its provisions: be it there-
fore enacted by the authority aforesaid, That from and
after the passing of this act it shall be lawfnl to grant an
attachment in the manner provided by the first clause of
the said statute, when a debt is sworn to as therein men-
tioned, notwithstanding the absconding or concealed
debtor may not be indebted to an inhabitant of this

Bond tobe .
given to the Province.

sheriff 3. And be it further enacted by the authority afore-
Who may said, That the bond mentioned in the fourth clause of
sue thereol: the said statute shall be given to the sheriff of the dis-
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" trict in which the estate has been attached, and the
penalty need not be more than double the amount of
the value of the estate attached, and the condition of the
bond may be so framed that whatever may be the amount
of the several claims against the absconding debtor, the
bond shall be void upon the payment by the obligors, or
any of them, of the value of the estate taken and seized ;
and the bond so given shall and may be put in suit by
the sheriff for the benefit of any party entitled, whenever
the case may require it; and the amount collected there-
on shall and may be retained in his hands, to be applied Application
by him in the same manner as it would be to apply the 2&%&2}""”
proceeds of the estate in respect of which the bond shall
llave been given.

4. And be it further enacted and declared by the
authority aforesaid, That notwithstanding any thing con- Plaintiff may
tained in the said act, any person who shall have com- f:g;gfgntto
menced a suit against amother by process, bailable or ?&‘n“d‘g‘g
non-bailable, which process shall have been served before debtor's
the suing out of any attachment against the same person 2¥sconding:
as an absconding or concealed debtor, shall, notwith-
standing the subsequent sueing out of such attachment,
be allowed to proceed in the ordinary manner to judg-
ment and execution; and in case of his obtaining execu-
tion before any person at whose suit the estate, real or
personal, of such debtor shall have been attached, he
shall be allowed the full advantage of his legal priority
of execution, in the same manncr as if the estate had not
been attached, and were remaining in the possession of
the debtor; and in case the goods shall have been deli-
vered up to the absconding or concealed debtor or his
agent upon security, the sheriff shall enforce the bond
taken for his benefit in the same manner as in the case
of a creditor suing out an attachment: Provided always,

- that the amount of costs incurred by the suing out and Costs of
executmg the attachment, or such portion thereof as the ﬁ?:,cf? ke b
court in which the cause is pending, or a judge thereof, Paid-
shall think reasonable, shall be retained for the benefit
of the person who has paid the same, or who is liable

P 3
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~ therefor, in consequence of his having taken out the
‘ attachment : And provided also, that nothing in this act
fn\gig{:;e:: contained shall prevent the court in which the action
aside in was brought, and process served upon the person against
gf:ﬁ;"f ‘whom an attachment or attachments shall - afterwards
‘issue, from se’.ng aside the judgment and execution in
-such- action as fraudulent, or staying proceedings therein,
«when such action shall appear to have been instituted or
-proceeded in by collusion .with the debtor, or to have
been otherwise fraudulently brought for the purpose of

defeating the claims of others.

5. And be it further enacted by the.authority afore-
Any other said, That upon the trial of any action.against an ab-

e thaY sconding or concealed debtor, it shall be.lawful for any

plaintiffs  other person who shall before such trial have sued out

trial;,  an attachmient, to contest the plaintiff°’s demand, in the
And esta.  53me manner as the defendant might, and to.call evidence
blish a to.disprove the same, or to establish a set-off: Provided,
se-off. he shall have given notice of such set-off fifteen days

exclusive before the trial.

6. And be it further enacted by the authority afore-

Incaseof Said, That when .several attachroents shall be placed in
several ents the sheriff’s hands against the same absconding or con-
veing issued, cealed debtor, the proceeds of the estate which shall
tgebgﬁ;’;;ﬁgg have been attached, shall not be paid overto such attach-
rateably.  ing creditor ar .creditors according to priority, but they
shall be ratably distributed among such of the ereditors

suing out the said sttachments as shall obtain judgment

against the debtor, in proportion to the amount of the

sums really due upen such:judgments; and no distribu-

tion shall take place until reasonable time, in the opinion

of the court, has been allowed for the several creditors to

proceed to judgment: Provided always, that when the

Subsequent €State shall not be sufficient to -satisfy the claims of all
atachment. the attaching creditors, none shall be allowed to share
within six  unless he shall have sued out his attachment, and placed
months of it in the hands of the sheriff, within six months from the

.the, first. o .
‘ issuing of the first writ of attachment.
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7. And be it further enacted by the authority afore- Before exon .
said, That before execution shall be taken out in any estion
action brought against an absconding or concealed debtor, Plaintiff to
the plaintiff shall make and file an affidavit, which shall of his debt,
be kept among the papers in the cause, in which he shall fscee Wi
swear that to the best of his knowledge and belief the 1v_ch.5.)
sum which has been allowed to him by the jury is justly ‘
and truly due to him by the defendant, and that he has
given credit for all payments made to him by the defen-
dant, and for every demand which the defendant could
rightly make against him ; or.if the plaintiff shall in his
affidavit acknowledge that the sum actually due to him
is less than that which.'the jury have awarded, then the
execution shall be endorsed accordingly, - and no more
shall be levied for the plaintiff than is admitted to be due:
Provided .always, that if the affidavit of the plaintiff cannot
be obtained in due time by reason of his foreign residence,
or from any other reason which shall be assigned, then an
affidavit to the effect above mentioned may be received
from the attorney or agent of such plaintiff.

51 Geo. IIL cm. 9.

An Act to -repeal an 'Ordinance of the Province of Quebec,
passed in the seventeenth yeur of His Majesty’s reign, tntitul-
ed, “ An Ordinance jfor- ascertaining . Dumages on Protested
Bills of Exchunge, and firing the rate of Interest in the
Province of Quebec;” also to ascertain damages on protested
Bills of Exchange, ard fixing.the rate of Interest in this Pro-
vince.

: : ‘ Preamble

Waereas an ordinance passed in the Province of Que-

bec, in the seventeenth year.of his Majesty’s reigo, inti-
tuled, “an Ordinance for ascertaining damages on Pro-
tested Bills of Exchange,.and fiting the rate of Interest in
the Province of Quebec,” is-in part inapplicable to this
province: Be it therefore enacted by the King's most
excellent Majesty, by and with the advice and consent of
the Legislative Council and Assembly of the Province of -
Upper Canada, constituted and assembled by virtue of
and under.the authority of an act passed in the Parliament
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Ordﬁ:lapce;l of Great Britain intituled “an Act to repeal certain parts
h of Geo Of an act passed in the fourteenth year of his Majesty's

Pl the - reign, intituled ‘an Act for making more effectual provi-
Quebec, for sion for the government of the Province of Quebec, in
Sumaacs on  North America,’ and to make further provision for the
protesied  government of the said province,” and by the authority of
change, and the same, That the said ordinance, as far as it relates to

fixing the  or affects this province, be and the same is hereby repeal-
rate of

interest in  ed.
saat pro- 2. And be it further enacted by the authority afore-
repealed.  said, That from and after the passing of this act, all Bills
Damagesand ¢f exchange drawn, or hereafter to be drawn by any per-
;)‘;t)'i’emg“ SOn or persons residing in this Province, upon any person
bills of or persons. in Europe or the West Indies, that may return
grehange i under protest for non-payment thereof, shall be subject to
E'SJZSE%?“ ten per cent. damagcs, (x) and six per cent. per annum
the West  interest, upon the principal sum furnished here from the

Indies. day of the date of the protest to the time of payment,

which said principal sum shall be reimbursed to the holder

Damag . .
pamagesind of the bill at the par of exchange, that is to say,.at the

Ef;;“&t?\ rate of one hundred and cleven pounds and one ninth
> N -
change currency, for one hundred pounds sterling.

drawn in this A H - 1 -
provinceon .S+ And be it further enacted by the authority afore

North said, That all and every bill or bills of exchange drawn,
Ameried  or hereafter to be drawn by any person or persons residing
Indies in this province, on any person or persons in North Ame-
excepted. . - LY :

(See 7 Wwm. Tica, the West Indies excepted, and shall be returned

IV.ch. 6) protested, shall be subject to four per cent. damages, and
Interest on SiX per cent. per annum interest upon the principal sum

protested . fyrpished here, from, the day of the date of the protest
bills. orders,

or mandates, to the time of payment.

drawn in this : . s
provinceon 4+ And be it further enacted by the authority afore-

(zy A notice that a foreign bill has been returned protested
and unpaid, is a sufficient notice of non-acceptance; and it
is not necessary to send a copy of the protest with the. no-
tice; and ten per cent. damages cannot be recovered, under
this enactment, on a foreign bill returned for non-acceptance,
nor can re-exchange unless declared for specially, although
postage may, on the count for money paid.—O’Neillv. Perrin.
M. T. 3 Vie. :
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said,  That all bills, orders or mandates, drawn after th'e P ere.

passing hereof, by any person or persons residing in this in, nodon
province, on any person or persons living in the same, and ;’,‘:‘gj T this
notes of hand given in this ptovmce, if protested for non- province.
payment, shall be subject to six per cent. per annum in- (37 V;m ‘
terest, from the date of the protest to the time of payment. sec. 20.)
5. And be it further enacted by the authority afore- Expense of
said, That in all the said cases of protest, the expense of noting and
noting and protesting the. bill,- and--the postages thereby P;“fflff)‘;“g;o
mcuxred shall be allowed and paid to the holder, over be paid.
and above the said interest and damages.
6. And be it further enacted by the authority afore- ‘
said, That it shall not be lawful upon any contract [nterest
“to take, directly or indirectly, -for -loan of any monies, of any %
wares, merchandize, or other commodities Whatsoever, fop vt pe.
above the value of six pounds for the advance or forbear- :;‘;‘;‘;;‘;g:fx
ance of one hundred pounds for a year ; and so after that pounds per
rate for a greater or less sum or value, or for a longer or ‘f}“g;‘:” for
shorter time ; and the said rate of interest shall be allow- -
ed and recowered in all cases where it is the agreement
of the parties that interest shall be paid ; and all bonds, sn vonas,
contracts and assurances whatsoever, whereupon or where- e
by a greater interest shall be reserved and taken, shall ypona
be utterly void ; and every person who shall either directly 87eater
or indirectly ta.ke, accept and receive, a higher rate- of be reserved
interest, shall forfeit and lose for every such . offence, shall be void.
treble of the value of the monies, wares, merchandize and z’eec';ﬂtl‘:; :°'
other things lent or bargained. for, to be recovered by nigher rate
action of debt in the Court of King's Bench.in this Pro- {f interest.
vince, a moiety of such forfeiture shall be paid into the vered.
hands of his Majesty’s Receiver General, for the use of
his Majesty, his heirs and successors, towards the support
of the Civil Government of this Province, and shall be
accounted for to his Majesty, his heirs and successors,
through the Lords Commissioners: of his Majesty’s trea-

~ sury, for the time.being, in such manner and form as his
Majesty, his heirs and successors, shall please to direct,
and the other moiety to him or them that shall sue for .
the same. . :

P2
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5 Wir. IV. en. 1.

An Act to prevent. the unnecessary multiplication of Law Suits
and increase of Costs in Actions on Notes, Bonds, Bills of
Ezchanye and other Instruments.

WaEREAS it is expedient to make such aIteratlon in the law
Preamble. a5 will prevent the necessity of bringing separate actions
(See 3 Vie. for sums not larve in amount, against the several makers
ct-8)  of a bond or other instrument, or against several persons
liable to be sued upon a bill of exchange or promissory
note as maker, endorser, or acceptor: Be it therefore en-
acted by the King’s most excellent Majesty, by and with

the advice and consent of the Legislative Council and
Assembly of the Province of Upper Canada, constituted
and assembled by virtue of and under the authority of an
act passed in the Parliament of Great Britain, intituled
“An act to repeal certain parts of an act passe& in the
fourteenth year of his Majesty’s reign, intituled ¢ An act
for making more effectual pronsmn for the government
of the Province of Quebec, in North America, and to
make further provision for the government of the said
Costs province,” and by the authority of the same, That after
recoverable the first day of July next after the passing of this act,
;‘;l";:e Ul when several suits shall be brought on one bond, recog-
nizance, promissory note, bill of exchange, or other in-

strument, which shall be made or entered into after the
passing of this act, or when several suits shall be brought
against the maker and endorser of a note, or against the

drawer, acceptor, or endorsers of a bill' of exchange, there
And dls. shall be collected or received from the defendant the
bursements COSts taxed on one suit only, at the election of the plain-
inothers.  tiff; and in the other suits the actual disbursements. only
Not to ex- shall be collected or received from the defendant; but
intorloeutory this provision shall not estend to any interlocutory costs

costs. in the progress of a cause.

2. And be it further enacted by the authority afore-

Upon bills of said, That it shall be lawful for the holder of any bill of
exchange,  exchange or promissory note hereafter to be made, for a

&c., not ex-
ceeding  sum not exceeding one hundred pounds, instead of bring~
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ing separate suits against the drawers, makers, endorsers, £100, all the-
and acceptors of such bill or note, to include all or any Pa'Hes may.
of the said parties to the bill or note in one action, and inone
to proceed to judgment and execution in the same man- action.
ner as though all the defendants were joint contractors.

8. And be it further enacted by the authority afore-
said,, That in any such action, any joint drawer or maker, ngeg?::;"
endorser or acceptor, may plead in abatement the non- separately.
joinder of any other joint-drawer, maker, endorser, or .
acceptor, in the same manner as though this act had
not been passed; and no judgment to be rendered in
pursuance of this act shall be of any effect against a
defendant not served with process.

4. (Repealed by 3 Vic. ch. 8.)

5. And be it further enacted by the authority afore-
said, That in any such action judgment may be rendered Judgment
for the plaintiff against some one or more of the defend- agalnst one:
ants, and also in favour of some one or more of the the defen-
defendants against the plaintiff, according as the rights s
and liabilities of the respective parties shall appear, ggees 305,
either upon confession, default, by pleadmg, or on.trial;
and when judgment shall be rendered in favour of any
defendant, he shall recover costs against the plaintiff 'in pefendant’s.
the same manner as though Judment had been rendered costs.
for all the defendants.

- (Repeated by 3 Vic. ch. 8. )

8. And be it further enacted by the authority afore-

said, That the rights and responsibilities of the several R’ngfsgg the-
parties to any such bill or note, as between each other, Detween each.
shall remain the same as though this act had not been Sierto
passed, saving only the rights of the plaintiff, so far as
they may have been determined by the judgment. ,

9. And be it further enacted by the authority afore-
said, That in every suit brought pursuant to the provi- Dﬁfe‘t‘)‘f“‘s
sions. of this act, any one or more of the defendants witnesses in
shall be entitled to the testimony of any co-defendant, S¢FHin cases-
as a witness in all those cases where the defendant or

- defendants calling the witness would have been entitled
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to his testimony had the suit been brouorht. in the form .

heretofore used, and in no other case..
0. (Repealed by 3 Vic. ch..8.)
11 And be it; further enacted by the: authority afore-

Defendants” said, That when in any case an action shall be brought
executors

liable to be . against more.than one defendant under this act, who -

sucd. must otherwise have been sued separately, and it shall.

happen that any one or more of the.defendants shall die
pending the suit, an action may nevertheless be brought
against the. executors or administrators of any such de-
ccased defendant : Provided, such defendant would have
been liable to be sued separately, in case this act had
not been passed.

12. Provided always mevertheless, and be it further .

1

Tlis act not enacted by the authomt) aforesaid, That this act shall -

to extend 1010t apply in any case in which the sum expressed to be

more than  payable in or upon any such bond, recognizance, promis- -

£100,

Nortoac- exceed the sum of one hundred pounds, nor to any case

sory note, bill of exchange or-other instrument, shall ;

somsal where separate actions are brought inthe District Court, .
districts.  against persons residing in several Districts,

13. And be it'further enacted by the authority afore- -
Suits may  g4id, Thit when several defendants are included in one -

proceed. . . .
though one process, in pursuance of the provisions of this.Act, and
or more de-
fendants be

absent. process by reason: that he or théy is or are absent from
the .province, or concealed within the same, then the

any .one or more of them cannot be served with such -

action may proceed as against-the other defendant or de- -

fendants without prCJ\\dlce () and it shall be in the

power of the. plaintiff afterwards to sue such. defendant :
or defendants separatcly who.shall not have been served .
with process,.and to recover costs as if this Act had not .

been passed. .
14. [Repealed by 3 Vic. Chap. 8.]

(y) Where 1o a plea in abatement of privilege as an attor-

ney, the plaintiff replied process issued against him and others -

under this act, and that the others could not be served, &c. and

the defendant demurred, the court gave judgment against the -

demurrer.—Richmond et al.v. Campbell. M: T, 2 “Vie.
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3 Vic. cH. 8.

An Act to make perpetual certain parts of an Act passed in the
Jifth year of the reign of his late Majesty King William the
Fourth, intituled, “ an Act to prevent the unnecessary multi-
plication of Law Suits, and wmcrease of costs in actions on
Notes, Bunds, Blls of Exchange and other instruments,” and
Jor other purposes therein mentioned. ‘ Preamble.

WuEereas an Act passed in the fifth year of the reign of
his late Majesty King William the Fourth, intituled, “ an
Act to prevent the unnecessary multiplication of law
suits, and increase of costs in actions on notes, bonds,
bills of exchange and other instruments,” is about to
expire, and it is expedient to continue the said act and
make it permanent: Be it therefore enacted by the
Queen’s most excellent Majesty, by and with the advice
and consent of the Legislative Council and Asscmbly of
the Province of Upper Canada, constituted and assem-
bled by virtue of and under the authority of an Act
passed in the Parliament of Great Britain, intituled, “an
Act, to repeal certain parts of an act passed in the four-
teenth year of his Majesty’s reign, intituled, ¢ an Act for
making more effectual provision for the government of the
Province of Quebec, in North America, and to make 4th, 6th,
further provision for the government of the said Province,” It {h
and by the authority of the same, That the fourth, sixth, tions. 5 Wm.
: ‘ e . IV.ch. 1,

seventh, tenth and fourtcenth clauses of the said act be repealed.
and the same are hereby repcaled.

2. And be it further enacted by the authority afore-
seid, That the plaintiff in any joint action against the Plaintiffs in
drawers, makers, endorsers and acceptors, or any of them, against
of any bill of exchange or promissory note, may declare, several par~
. s . : ties to a bill
in the form contained in the Schedule hereto annexed, or note, may:
upon such bill or note, varying the same according to the gf‘?é;;' oo
circumstances of the case.

3. And be it further enacted by the authority afore- pefendants
said, That in any such action the person sucd shall be Mar ¢t d‘:f
entitled to set off against the said plaintiff any payment, mands, when,
claim or demand, whether joint or several, which in its o2 P4rti-
nature and circumstances arises out of or is connected scription,



166 BILLS OF EXCHANGE.

with the bill or promissory note, which is the subjéct of -
sach- joint action, or the consideration thereof, in the
same manner-and to the same extent as though such
defendant had:been sued in the form heretofore used;
and if the jury shall allow any demand as a set off, and
still find a balance in favour of the plaintiff, they shall
state in the verdict the amount which they allow to each
defendant as.a set. off against the plaintiff’s demand.
4, And be it further enacted by the authority afore-
Sﬁgﬁeﬁﬂf& said, That any.proceedings now pending under the said
tuted tobe _recited act,.shall be conducted to a final end, in the:same

continued as
before. manner as if this.act had not been passed..

SCHEDULES ¢

1i—0n a Prowdissory Nute.

For that whercas the said , (the maker of the -
notc,) on the day of , at , made his-
promissory note in writing, and thereby promised ,
(setting forth the note in the usual manner,) and the said
., {the first second or other endorsers,) afterwards
duly endorsed the same, and the said , (the last
cndoxacr) delivered the said note, so endorsed to the
said plaintiff, (aver presentment, notice, &ec., where by
law necessary in the particular case.) By rcason where- -
of the said +(all the defendants) became jointly and *
severally liable to pay-to the - said plaintiff “the said |
sum of movey in the said note specified, and being so
liable, afterwards jointly and severally promised the said :
plaintiff to pay him the same. (Add the usual breach.) (z)

2.—On a Bill of Erchange. .

For that whereas the said ;- (the drawer,) on -
the day of , .at , drew his certain bill *
of exchange, directed to + (setting forth the bill ac- -
cording to its tenor and effect,) and the said , (the-
drawee) afterwards duly accepted the same, and the said
, (the first and other endorsers,) afterwards duly
endorsed the said bill of exchange, and the said 3
(the last endorser,) delivered the said bill so endorsed, to
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the said plaintiff; (averment, presentment, protest, notice,
&c., where by law necessary in the particular case.) By
reason whereof the said , (all the defendants) be-
came jointly and severally liable to pay to the said plain-
tiff the said sum of money in the said bill specified, and
being so liable, afterwards jointly and severally promised
the said plaintiff to pay him the same. .(Add.the usual
breach.) (z)

7 Wi IV.cn. 3.
An Act to amend the law respecting Bills ¢f Exchange and
Promissory Notes. ‘

WHEREAs the present <construction of law in regard to preamble.
bills of exchange accepted payable at a particular place,

and promissory notes made payable at a particular place,

leads to much inconvenience and expense, by rendering

it necessary to produce evidence of presentment at such

place, and sometimes subjecting the plaintiff to be non-

suited for failure of proof thereof: Be it therefore enacted

by the King’s most excellent majesty, by and with the

advice and consent of the Legislative Council and . As-

sembly of the Province of Upper Canada, constituted
.and assembled by virtue of and under.the authority -of

an act passed in the Parliament of Great Britain, intitu-

led, “ An Act to repeal certain parts of an Act passed

in the fourteenth year of his Majesty’s reign, intituled,

‘An Act for making more effectual provision for the
-government of the Province of Quebec, in North America,’ Afccegﬁ?ce g
and to make further provision for the government of the ‘;bﬁ, ot el
said Province,” and by the authority of the same, That Pank, or

‘ . other par-
from and after the first day of Jume now .next ensuing, ticular place,

(2) See this form under the -new -Tules, .ante page 50.
.and where in an action under this statute against the maker
.and endorser of a promissory note, the plaintiff declared in

this form, but did not aver presentment to the maker and no-
tice to the endorser: Held :on demurrer by :both defendants
-on that ground, that the plaintiff was entitled to judgment
against the maker, and that the indorser was-entitled to judg-
.ment against him.—Small v.. Rogers:et al. .M. 'T. 6 Vic.



to be deemed
a general
acceptance ;

But other-
wise if the
acceptance
be special ;

Or ifthe
body of the
note express
payment ata
particular
place.

168 BILLS OF EXCHANGE.

if any person shall accept a bill of exchange payable at a
bank, or at any other particular place, without further
expression in his acceptance; or if any person shall after
that day make a promissory note payable at a bank, or
at any other particular place, without further expression
in that respect, such acceptance shall be deemed and
taken to be to all intents and purposes a general accep=
tance, and such promise shall be deemed and taken to be
a promise to pay generally, but if the acceptor shall in his
acceptance express that he accepts the bill payable ata
bank, or at any other particular place only,and not other-
wise or elsewhere (z); or if the maker of a promissory
note shall in the body of the note express that he pro-
mises to pay at a bank, or at any other particular place
only, and not otherwise or elsewhere, then such accep-
tance or promise shall be deemed and taken to be, res-
pectively, a qualified acceptance or promise; and the
acceptor or maker shall not be liable to pay the bill or
note, except in default of payment when such payment

(a) If a bill of exchange be accepted, payable at a parti-
cular place “and not elsewhere”. itis a special acceptance
within this statute, and the word “only ” is not necessary to
make it special.—Higgins v. Nicholls. 7 Dowl3551. In an
action by the indorsee of a bill against the acceptor accepted
payable at a banker’s, without further expression in the ac-
ceptance, the defendant demurred specially because there was
no averment of presentment there, and the court set aside the
demurrer as frivolous.—Skelton v. Holstead. 6 Jur. 961.© And
where the declaration in an action by the endorsee against
the acceptor of 2 bill of exchange, stated the bill to be payable
at a banker’s, and alleged presentment at their banking house,
and non-payment, and the bill when produced at. the trial
appeared to bear a general acceptance under the statute, with
a memorandum making it payable at the banker’s, it was held
that there was no material variance between the declaration
and the proof.—Blake ». Beaumont. 1 Dowl. N. 8. 697. And
in this court it has been decided, that where a bill of ex-
change is made payable at'a particular placein a foreign
country, and there is no evidence of presentment there, nor
of the law of that country on the subject, the necessity for
presentment must be determined by the law as it exists here.
~—Buffalo Bank v. Truscott et al ii. T. 2 Vie. Bradburyv.
Doole. E. T, 4 Vie. . o
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shall have been first duly demanded at such bank or other
place.

2. And be it further enacted by the authority afore-
said, That from and after the said first day of June, no &cg‘épi‘:“ce
“acceptance of any inland bill of exchange shall be suffi- writing.
cient to charge any person, unless such acceptance be in
writing on such bill, or if there be more than one part to
such bill, on one of the said parts.

3. And whereas by law all contracts and assurances
whatsoever for payment of money made for an usurious c‘"_:;"‘ct‘s for
consideration are utterly void; And whereas in the course gxgne;nnog to
of mercantile transactions negotiable securities often pass f, fected in
into the hands of persons who have discounted the same other per-
without any knowledge of the original considerations for us?,‘;,‘;{,s
which the s»me were given; and the avoidance of such ¢ousidera- -
securities in the hands of such bona fide endorsees, with- express
cat notice, is attended with great hardohip and injustice ; "°tic®
for remedy thereof, Be it further enacted by the autho-
rity aforesaid, That no bill of exchange or promissory
note ‘that shall be drawn or made after the passing of
this act shall, though it may have been given for an usu-
rious consideration, or upon a usurious contract, be void
in the hands of an endorsee, or in the case of a note
transferable, by delivery, in the hands of a person who
shall have acquired the same as bearer for valuable con-
sideration, unless such endorsee or bearer had, at the
time of discounting or paying such consideration for the
same, actual knowledge that such bill of exchange or
promissory note had been originally given for an usurious

consideration, or upon an usurious contract.

2 Wor. IV. cu. 6.
An Act 6 provide for making “ock held in Companies having
a joint transferable Stock, liable to the satisfaction of debts.
WHEREAS it i8 just and expedient that the stock held by
individuals, either in banking institutions, or in other Preamble.
companies lawfully created within this province, and hav-
ing a joint transferable stock, should be subject to be

Q
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taken and sold in satisfaction of debts, in the same man-
ner as other personal property: Be it therefore enacted
by the King's most excellent Majesty, by and with the
advice and consent of the Legislative Council and Assem-
bly of the Province of Upper Canada, constituted and
assembled by virtue of and under the authority of an Act
passed in the Parliament of Great Britain, intituled, “an
Act to repeal certain parts of an Act passed in the four-
teenth year of his Majesty’s reign, intituled, ‘an Act for
making more effectual provision for the government of
the Province of Quebec, in North America,’ and to make
further provision for the government of the said Province,”
. and by the authority of the same, That the Stock held
g;;’:t‘emcﬁg: by any person in any bank, or in any corporation or
dp::;fisl;’::l; company in this province having a joint transferable stock,
to execution Shall be liable to be taken and sold in execution, in the
fordebt.  game manner as other personal property of the debtor.
2. And be it further enacted by the authority afore~
Stock to be 8aid, That it shall and may be lawful for the cashier of
e s @0y such bank, or for the proper officer of any other such
of the corpo- corporation or company, upon the production of a certi-
;ﬁ:‘ffmgp " ficate under the hand and seal of office of the sheriff act-
certificate of jng upon any execution, declaring to whom any stock
taken upon such execution shall have been sold by him,
to transfer such stock from the name of the original
Stockholder to the name of the person or persons who
may be named in such certificate as the purchaser or pur-
chasers under such execution; and that such purchaser
or purchasers shall from thenceforth be entitled to receive
all dividends and profits arising from such stock, and
shall in all other respects be considered in the place and
stead of the former stockholder. ‘

7 Winr. IV. Ca. 14.

An Act to supply by a general law certain forms of enactment
in common use, which may render it unnecessary to repeat
the same in Acts to be hereafter passed. .

14. And be it further enacted by the authority afore-
said, That wherever by any act of the parliament of this
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province hereafter to be passed, a corporation shall be goperar
~ created, to consist of individuals who may associate for powers gran-
ted to all
the purpose of making or amending any highway or rail~ corporations
road, or any harbour, canal, or other navigable channel, 2;’;’:::;"
or for carrying on any art or manufacture, or for carrying ’
on the business of banking, or of insurance, or for ad-
vancing any object of public utility, then and in every
such case, unless it shall be otherwise provided in the
Act, the persons composing such corporation, and their
successors, shall have continued succession, and by the
name given to them in the act shall be capable of con-
‘tracting and being contracted with, of suing and being
sued, pleading and being impleaded, answering and being
answered unto, in all courts and places whatsoever, in all
manner of actions, suits, complaints, matters and causes
whatsoever; and they and their successors may have a
common seal, and may change and alter the same at
their will and pleasure; and by their corporate name
shall be in law capable of purchasing, taking, having and
holding, to them and their successors, any estate, real,
personal or mixed, to and for the use of such eorporation,
and of selling, letting, or otherwise d1sposmg of the same,
for the benefit and on account of such corporation, from
time to time, as they shall deem necessary or expedient:
Provided always, that the real estate which any such cor- Restrained
poration shall be allowed to hold under the provisions of o ﬁg;f";f&te
this act, shall be only such as shall be necessary for car- ;‘;nghg})‘gﬁ’
rying into effect the specific object of such corporation. ration.
15. And be it further enacted by the authority afore-
said, That in caseit shall at any time happen, that an 1n case clec.
election of directors of any such corporation shall not be JoRofdr
made on any day, when pursuant to the act in that be- corporation
half it ought to have been made, the corporation shall jrpeg.not

take place on

not for that cause be deemed to be dissolved, but that it day 39&2{“%
shall be lawful on any day thereafter to make an election ¢ corporanon

of directors, in such manner as shall be prescribed by the mot on that
act, or by the laws and ordinances of the said corporation. deemed to be
-16. And be it further enacted by the authority afore- dissolved,

aaid, That the directors for the time being of any such
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Directors of corporation, or a major part of them, shall have power to
corporations, make and subscribe such rules and regulations as to them
o iox , Shall seem needful and proper, touching the management
;% ‘l:z;'cio and disposition of the stock, property, estate and effects,
make rules, Of the corporation, and touching the duty and conduct of
&e. the officers, clerks, and servants employed by the said
company, and all such other matters as appertain te the
business of the said company ; and shall also have power
to appoint as many officers, clerks and servants, for carry-
ing on the said business, and with such salaries and al-
lowances, as to them shall seem meet: Provided, that
such rules and regulations be not repugnant to the laws
of thlS Province.
. And be it further enacted by the authority afore-
Corporations sald, That it shall not be lawful for any such corporation,
not to have their agents, or servants, or any of them (unless where it
Poter on 1S expressly authorised by the act creating such corpo-
La;‘:‘i,‘?f the ration) to enter upon, hold, use or enjoy, for any pur-
without con- pose, any lands or grounds of or belonging to his Majesty,
ot o v, his heirs and successors, without the License and consent
of the governor, licutenant-governor, or person adminis-
tering the government of this province, signified under his
Corporation hand and seal.
not to have 18. Aud be it further enacted by the authority af'ore-
{,g:,g‘.;’,;ggn"f said, That it shall not be lawful for any corporation to

x\!{léiingl-m carry on the business of banking, unless where such power
1855 spe-
clally shall be expressly conferred by the act creating such

authorised. cmporanon

19. And be it further enacted by the authorlty afore -
Actions said, That when it shall not be otherwise provided in any
S;ﬁ;tf:é“p‘cr_ act to be hereafter passed, for any of the purposes afore-
:::“;ﬁﬁi:ﬁce said, and whereby powers and authority are given to be
of powers  excrcised over the property, real or personal, or over the

given to any - Iindivi : y T : o
Sorporation. person of any individual, for the promoting and securing

to be the objects intended to be advauced by the corporation
brousht  created by any such act, then if any action shall be brought
months.  against any person or persons, for any thing done in pur-

suance, or in execution, of the powers and authorities
given by such act, such action shall be commenced W{th;g
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six calendar months next after the fact committed; or in Defendants
case there shall be a continuation of damage, then within may give
six calendar months after the doing or committing such mm:: in
damage shall cease, and not afterwards; and the defen- evidence
gene-

dant or defendants in such action may plead the general ral issue.
issue, and give such act, and the special matter, in evi-
dence at the trial.

20. And be it further enacted by the authonty afore-
said, That notwithstanding the privileges that may be Legislature
conferred by any act hereafter to be passed, upon any power to
corporation to be created for the purposes aforesaid, or malke addi-
any of them, the legislature may, at any time thereafter, in alterations in
their discretion, make such additions to the act creating i,,g'o,{io,;. ‘
such corporations, or such alteration of any of its pro- tion.
visions, as they may thiok proper, for aﬁ'ordmg just pro-
tection to the public, or to any person or persons, body
corporate or politic, in respect to their estate, property or
rights, or any interest therein, or any advantage, privilege
or convenience connected therewith, or in respect to any -
way, or right of way, public or private, that may be ai-
fected by any of the powers given to such corporanon,
and that unless it shall be otherwise provided in any act
that shall be passed for chartering any bank, it shall be
in the discretion of thelegislature, at any time thereafter,
to make such provisions, and impose such restrictions,
with respect to the amount and description of notes
‘which may be issued by such bank, as may to them ap-

pear expedient.

———

49 Geo. 3. cH. 4.

An Act for the more eﬁ‘ectual preventing of frivolous and vera-
tious suits, and to authorise the levying of poundage upon exe-
cutions in certain cases, and to regulate i{w sales by sheriffs
- and other officers.

Be it enacted by the King’s most excellent Ma_uesty, by
and with the advice and consent of the Legislaiive Coun.~ Tre3mble:
cil and Assembly of the Province of Upper Canada, con-
stituted and assembled by virtue of and under the autho-
Q2
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rity of an act passed in the Parliament of Great Britain,,

intituled, *“an Act to repeal certain parts of an act pass-

ed in the fourteenth year of his Majesty’s reign, intitul-

ed, ‘an act for making more effectual provision for the

government of the Province of Quebec, in North Ameri-

- ca,” and to make further provision for the government of

the said Province,” and by the authority of the same,

That in all actions to be brought in the Province of

Upper Canada, from and after the passing of this act,

Circum-  wherein the defendant or defendants shall be arrested

stances under »nd held to bail,(b) and wherein the plaintiff or plaintiffs

fendant,  shall not recover the amount of the sum for which the
when held to . .

special bail, defendant or defendants in such action shall have been

shallbe 56 arrested and held to special bail, such defendant or

entitled to ) 1
costs of suit. defendants shall be entitled to costs of suit, to be taxed

(&) Quere, whether a defendant who has been arrested and
imprisoned on mesne process, and is discharged in conse-
quence of a defect in the affidavit to hold to bail, can be said
to be “ arrested and held to special bail” within the meaning
of this section.—Edwards v». Juzes. 2 M. & W, 414, Sem-
ble, that the giving a bail bond to the sheriff upon an arrest,
is being held to special bail within the statute.—Reynolds
v. Mathews. 2 Jurist 989, 7 Dowl. 580. Costs will not be al-
lowed to a defendant who has not been actually arrested—
James v. Askew. 8 A. & E! 351. The right of a defendant
to costs under this statute cannotbe in any way affected by
what passes at the trial or before an arbitrator, but must
depend upon matters brought before the court upon affidavit.
—Tarleton ». Dumelow. 6 Scott. 687. After costs taxed and
judgment signed in favor of the plaintiff, the court will not
entertain an application for costs on behalf of the defendant
under this act.—Rennie v. Yorston. 8 Dowl. 326. The de-
fendant must be held to special bail, as well as arrested, to
entitle him to his costs.—Bennett v. Burton. 9 Dowl. 492,
‘When the defendant is allowed his costs, the plaintiff cannot
tax any, and the defendant is entitled to set off his costs
against the plaintiff’s verdict.—Burrows v. Lee. E. T. 8 Vic.
‘Where a verdict has been taken subject to a reference to ar-
bitration, and the arbitrators award less than the amount for
which the defendant was arrested, the defendant may be al-
lowed his costs, although semble not, if the rule of reference
direct that the costs shall abide the event.-Nicholson wv.
Allen. M. T. 5 Vic.; McMicking v. Spencer. H. T. 6 Vic,,
P. C. McLean J. ‘
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according to the custom of the Court, in which such
action shall have been brought; provided it shall be
made appear, to the satisfaction of the Court in which
such action is brought, upon motion to be made in Court
for that purpose, and upon hearing the parties by affida-
vit, that the plaintiff or plaintiffs in such action, had not
any reasonable or probable cause for causing the defen-
dant or defendants to be arrested and held to special
bail, in such amount as aforesaid; and provided, that
such Court shall thereupon, by rule or order of the same
Court, direct that such costs shall be allowed to the
defendant or defendants, and the plaintiff or plaintiffs
shall, upon such rule or order being made as aforesaid,
be disabled from taking out any execution for the sum
recovered in any such action, unless the same shall
exceed, and then in such sum only, as the same shall
exceed the amount of the taxed costs of the defendant
or defendants in such action, and in case the sum reco-
vered in any such action shall be less than the amount
of the costs of the defendant or defendants to be taxed
as. aforesaid, that then the defendant or defendants shall
be entitled, after deducting the sum of money recovered
by the plaintiff or plaintiffs in such action, from the
amount of his, her or their costs, to be taxed as afore-
said, to take out execution for such costs in like manner
as a defendant or defendants may now by law have exe-
cution for costs in other cases. ‘

2. And be it further enacted by the authority afore- S
said, That. in all actiors which shall be brought in the [3acuons o
Province of Upper Canada after the passing of this ‘Act, plaintiffnot
upon any judgment recovered, or which shall be recover~ 53,}{:“*3,.‘{;35
ed, in any Court of the said Province, the plaintiff or by ruleof

s . . court.
plaintiffs in such action, on thé judgment, shall not reco~
ver or be entitled to any costs of suit, unless the Court
in which such action on the judgment shall be brought, or
some judge of the same Court, shall otherwise order. (c)

(¢) If the defendant, instead ofapplying to stay proceedings,
- plead nul tiel record for delay, the plaintiff ought to have his
costs.—5 Taunt. 254. This section does not extend to ac-
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i' }- (Repealed by 2nd Geo.‘“4, Sess. 2.ch. 1.)

5. And be it further enacted by the authority afore-
Eight day¥"  said, That no sheriff or other officer, in- any district of
given of sale this province, shall proceed to the sale of any effects,
by sheriff. . . . . . .
taken by virtue of any writ of execution, until public
notice in writing thereof is given, at least eight days
previous thereto, at the most public place in the town or
township where such effects may have been taken in
execution, and of the time and place where such eﬁ'ects
are to be exposed to sale.

37 Geo. III. cH. 15.

An Act to authorize the apprekendmg of Felons and others,
escaping from any of His Majesty’s Provinces and Govern-
ments in North America, into this Province.

. WaEREAS it may happen that felons, and other male-
Preamble. factors, having committed crimes in some of his Majesty’s
(See 3 Wm, Frovinces and Governments in North America, may
IV.ch.7) escape into this province, and their offences thereby

remain unpunished, for want of provision by law for ap-

prehending such offenders in this province, and trans-
mitting them into the province in which their offences
were committed; for remedy thereof, Be it therefore
enacted by the ngs most excellent Majesty, by and
‘with the advice and consent of the Legislative Council
and Assembly of the Province of Upper Canada, consti-
tuted and assembled by virtue of and under the authority
of an act passed in the Parliament of Great Britain, inti-
tuled “ An act to repeal certain parts of an act passed in
the fourteenth year of his Majesty's reign, intituled ‘ An
act for making more effectual provision for the govern-
ment of the province of Quebec in North America,’ and
to make further provision for the government of the said

tions on judgments of nonsuit or nonmpros.—14 East. 343.
‘And the application for costs under it must be made either to
the court or a judge in chambers, and not to & judge at nisi
prius.—Jones ». Lake. 8 C. & P. 395.
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province,” and by the authority of the same, That from warrants
and after the passing of this act, if any person or persons, '3/
against whom a warrant shall be issued by the Chief his Majesty’s
Justice of the King's Bench, or any other magistrate 32;:;%%}, in
having competent authority in any of his Majesty’s pro- North o
vinces or governments in North America, respectively, for againstfetons
any felony or other crime of a high nature, shall escape, genre
come into, reside or be in any part of this province, it may be exe-
shall and may be lawful for any justice of the peace of f,‘,'ff ;},‘;’;ﬁﬁ;‘;_
the district, county, city, or place, where such person or ggg'ogr S"e‘gy
persons shall escape, come into, reside or be, to endorse ‘
his name on the said warrant (due proof being first made
of the hand-writing of the magistrate issuing the same,)
which warrant so endorsed shall be a sufficient authority
to all persons to whom such warrant was originally di-
rected, and also to all constables of the district, county,
city, or place, where such warrant shall be so endorsed,
to execute the same, by.apprehending the person or per-
sons against whom such warrant is granted, and to con-
vey him, her, or them into the province from which such
warrant originally was issued, to be dealt with according
te law. ‘

2. Provided nevertheless, and be it further enacted by
the authority aforesaid, That before any such warrant S:if,“g”"'
shall be so endorsed as aforesaid, the person applying for previously
such endorsement shall enter into a recognizance, with ficmnity
sufficient sureties, for a sum not less than fifty pounds,;ﬁﬁ;g;?ce
lawful money of this province, to indemnify this province, egpel?ce, and
and- every -part thereof, against any expense that may ;‘;f;’;:j“c% t;;e
arise or accrue from the apprehension of such offender, apprehended
and also to bring or cause the said offender to be brought 2 -
to trial; and the magistrate to whom such application
shall be made,-is hereby authorised to take such recoguni«-
zance. - - . ‘ X

- . M
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40 Gso. ITL. cx. 1

An Act for the further introduction of the Criminal Law of
. England into this Province, and for the more effectual Punish-
ment of certain Offenders.

WaEREAS the criminal law of England was, by an act of
the Parliament of Great Britain, passed in the fourteenth
year of his Majesty’s reign, intituled “ An act for making
more eftectual provision for the government of the Pro-
vince of Quebec in North America,” introduced and es-
tablished as the criminal law of this province: And
whereas divers amendments and improvements have since
been made in the same by the mother country, which it
is expedient to introduce and adopt in this province ; Be
it therefore enacted by the King's most excellent Ma-
jesty, by and with the advice and consent of the Legisla-
‘tive Council and Assembly of the Province of Upper
Canada, constituted and assembled by virtue of and un-
der the authority of an act passed in the Parliament of
Great Britain, intituled “ An act to repeal certain parts
of an act passed in the fourteenth year of his Majesty’s
reign, intituled ‘ An act for making more effectual provi-
sion for the government of the province of Quebec, in
North America,' and to make further provision . for. the
The criminal .
law of Eng- government of the said province,” and by the authority of
land introdu- the same, that the criminal law of England, as it stood

ced as it
stood on the on the seventeenth day of September, in the year of our:

’g;g;eg‘};ff Lord one thousand seven hundred and ninety-two, shall
1792 be and the same is hereby declared to be the cnrmnal
law of this province. oo

_ 2. Provided nevertheless, that nothmg herein con-

Saving of . tained shall be taken or construed to vary, repeal, or in

Ordinance’ any manner to affect any ordinance of the late Province:

;’I‘f 14 Geo. .of Quebec, which may have been made since the said:
h fourteenth year of his Majesty’s reign.

3. And whereas the pumshment of burping in the<

glfsf)’;ﬁ‘:‘y hand, when any person is convicted of felony within- the

convicted of benefit of clergy, is often disregarded and ineffectual, and-

fel ‘
for whioh he Sometimes may fix a lasting mark of disgrace and infamy:

Preamble.
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on offenders, who might otherwise become good subjects ; 11116 ¢o
and profitable members of the community ; Be it there- be burnt in
fore enacted by the authority aforesaid, That from and fhe cand,
after the passing of this act, when any person shall be Ty, instead
lawfully convicted of any felony within the benefit of burning, im-
clergy, for which he or she is liable by law to be burned 295 92 him.

or marked in the hand, it shall and may be lawful for fine,or
the court before which any persor shall be so conwcted, cas:%tf‘,ﬂm-
or.any court holden for the same place with the like Slavghter,
authority, if such court shall -think fit, instead of such be whipped.
burning or marking, to impose upon such offender such a (gee 3 W,
moderate pecuniary fine as to the court in its discretion. ;‘{vCh 3
shall seem meet ; or otherwise it shall be lawful, instead Ch.4:
of such burning or marking, in any of the cases afore- e
said, except in the case of manslaughter, to order and 7 Wn. 1V.
adjudge that such offender shall be once or oftener, but f}%,c”: Ch.
not more than three times, either publicly or privately 11.)
whipt ; such private whipping to be inflicted in the pre-
sence of not less than two persons besides the offender
and the officer who inflicts the same ; and in the case of
female offenders, in the presence of females only ; and
such fine or whipping so imposed or inflicted instead of
“such burning or marking, shall have the like effects and
consequences to the party on whom the same or either
shall be so imposed or inflicted, with respect to the dis-
charge from the same or other felonies, or any restitution
to his or her estates, capacities and credits, as if he or
she had been. burned or marked as aforesaid. ‘
4. Provided always, and be it further enacted by the
authority aforesaid, That nothing in this act contained This act not
to abridge
shall abndge or deprive any court of the POWers DOW the powers
vested in- it by law, of detaining and keeping in pnson, vested In the
for any time not exceedmg one year, or of committing to of imprison-
the house of correction or public work-house, to be kept gofen- " -
to hard labour, for any time not exceeding one year, or
of committing to the house- of :correction, for any time
not less than six months or- exceeding two years, ‘any
such offender:as. aforesaid’; but that such offender' may,
if such court shall think fit, after such burning-or mark-
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ing, or after such whipping or fine ‘as shall by virtue of
the present act be inflicted or imposed instead thereof, be
so detained or committed, and’ with such ‘accumulated
punishment, in case of escape from such house of correc-

tion or workhouse, as if this act had never been made.-
‘5. And whereas so much of the said criminal - law of
Banishment England as relates to the transportatxon of certain offen-
substituted - Gers to places beyond the seas, is either inapplicable to
portation.  this province or cannot be carried into execution with-
(See 7 Wm, out great and manifest inconvenience, Be it enacted by
IV.Ch.7.) the authority aforesaid, That when any person shall
be convicted of any crime, for which he or she shall be
liable by law to be transported, the court before which
such person shall be so convicted, or any court holden
for the same place with the like authority, instead of the
sentence of transportation, shall order and adjudge that
such person be banished from this province, for and
during the same number of years or term for which he
or she would be liable by law to be transported, and do
remove him or herself therefrom within a space of time
to be then fixed and declared by the court, and which
shall, in no instance, be less than two days nor more than
eight, including the day on which such sentence of

banishment shall be passed.

6. And be it further enacted by the authonty afore-
Provisions in 52id; That if any person on whom such sentence of
case of re- banishment shall have been passed as aforesaid, or to
banishment Whom his Majesty, his heirs or successors, shall hereafter
gu‘;f;’g be graciously pleased to extend the royal ‘Tercy upon
large in the condition of his or her leaving the province for any ‘term
- province  of years, or for life, shall be found at large in any part
period is ex- thereof, without some lawful cause, after the time within
pired. which he or she shall have been 'so- banished, or shall
(X2 Wi have so consented to leave the province, and: before the
Sec.15)  expiration of the term for which he or she shall have
been so banished, or shall have so consented to leave ‘the
same, every such offender ‘being thereof lawfully :con-
victed, shall suffer death as in cases of felony, without

benefit of clergy ; and such offender may be tried: either



CRIMINAL LAW. ,1_81

. before justices-of assize, oyer and ;terminer, or gaol de-
livery, for the dlstnct, county or place, where such offen-
der shall be apprehended and taken, or where he or she
" may have received such sentence of banishment ; and the -
Clerk of the Crown, Clerk of the Peace, or other officer,
- having the custody of the records where such sentence of
banishment shall have been pronounced, or the register
of the province in the case of such conditional pardon,
_shall at the request of any person on his Majesty s behalf,
.and without fee or reward, make out and give a certifi-
‘cate in writing, signed by- him the said Clerk of the
Crown, Clerk of the Peace, or other officer, or by the
‘said register, respectively, containing the effect and. sub-
stance, omitting the formal part of every indictment and
conviction of such offender, and of the sentence of banish-
“ment, or of such conditional pardon, respectively, to the
justices of assize, Oyer and Terminer, and Gaol Delivery,
where such offender shall be indicted, which certificate
shall be sufficient proof of such conviction and sentence
of banishment, or of such conditional pardon, respectively.
.7. Provided nevertheless, That nothing herein con-
‘tamed shall be construed in any manner to restrain or Notto
restrain the
. prevent his Majesty, his heirs or successors, to grant -am power of his
“absolute and unconditional pardon to such. oﬁ"ender, and ;;‘;{:j;y to.
_to-allow of hlS or her return to.this province.

50 Gzo. ITIL. cm. 4

:“An Act Jor preventing the Forging and C’ounterfemng of .

.Foreign Bills of Exchange, and of LForeign Notes and Orders
.- Jor the payment of Money..
,~-~VVHEREAS it is expedient that effectual prowsmn should - )
“be made to.prevent forging and counterfemng of foreign. Prea.mb!e ¢
- bills-of exchange, foreign prowmissory notes, and foreign ‘
. .orders for; the payment of money within this province : ity 2 ‘;m‘
"'Be it, therefore  enacted by . the King’s- most excellent 7hW6m) 1v;
,.,Magesty, by and with the.advice and consent of the Le-
. gislative, Council and Assembly of the Province of Upper
+.Canada, . constituted - and: assembled by virtue of and
- anderithe: authom_y oﬁau act. @assed in the parhament of
R
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Great Britain, intituled, “ An act to repeal certain partg

of an act passed in the fourteenth year of his Majesty’s

reign, intituled, ‘An act for making more effectual pro- -

vision for the governmept of the Province of Quebec, in

North America’ and to make further provision for the

government of the said province,” and by the authority

of the same, That if any personfrom and after the pass-

ing of this act, shall within this province, falsely make,

gﬁgg’;‘ g, forge or counterfeit, or cause or procure to be: falsgly

foreign bills made, forged or counterfeited, or knowingly aid or assist

gf;’;ﬁ";‘;gf: in the false making, forging or counterfeiting, any bill of

Ez%}tc}yleosfme’ exchange or promissory note, undertaking or order .for

felony ; the payment of money, purporting to be the bill of ex-

punished by change, promissory note, undertaking or order for the

imprison-  payment of money, of any foreign prince, state or country

ey Whatsoever, or of any minister or officer intrusted by, or

2?03;;?;6 o émployed in the service of any foreign prince, state, or

punishment, country, or of any person or company of persons resident

or banish- in any foreign state or country, or of any body corporate

byoneor  and politic, or body in the nature of a body corporate

?g;%ﬁﬁ?;_ or politic, created or constituted by any foreign -prince
ments, at the or state, with intent to deceive, or to defraud his Ma-

discretion of . . . ‘ . . ‘

the court.  jesty, his heirs and successors, or any such foreign, prince,

state, or country, or with intent to deceive.or defraud

any person or company of persons whomsoever, or any.

body corporate or politic, or body in the nature of a

body corporate and politic whatsoever, whether the same

be respectively resident carrying on business, constituted

or being in any part of this province, or in any. foreign

state or country, or if any person from and after -the

passing of this act, shall within any part of this province,

tender in payment or in exchange, or otherwise utter or

publish as true, any such false, forged, or counterfeited

bill of exchange, promissory note, undertaking, or.order,

~ knowing the same to be false, forged, or counterfeited,

with intent to deceive or defraud his. Majesty, his heirs,

and successors, or any foreign prince, state, or. country,

or any person or company of persons, or.any body corpo-

rate and politic, or in the nature of a body corporate and
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politic as aforesaid ; then every person so offending shall
be deemed and taken to be guilty of felony, and being
thereof lawfully convicted shall be punished by fine or
imprisonment, not exceeding two years, or by other cor-
poral punishment, not extending to life or loss of mem-
ber, and also by banishment from this province, or by
one or more of the said punishments, at the discretion of
the court. ‘
2. And be it further enacted by the authority afore-
said, That no person, after the passmg of this act, shall Noperson
shall engrave
within any part of this province, engrave, cut, etch, piatesfor .
scrape, or by any other means or device, make, or know- forcign bills
ge,
ingly aid or assist in the engraving, cutting, etchmg, &c. nor print
scraping,- or by any other means or device making, in or themwithout'
upon aay plate whatsoever, any bill of exchange, or pro- authonty,‘ or
have the
- missory note, or undertaking, or order for the payment of same in his -
money, purporting to be the bﬂl of exchange, promlssory custody
note, or undertaking, or order of any foreign prince, lawful
state, or country, or Tof any minister or officer ‘intrusted €¥%5*-
by, or employed in the service of any foreign state or o
country, or of any person or company of persons resident
or-being in any foreign state or country, or of any body
corporate and politic, or in the nature of a body corpo-
rate -and politic, or constituted by any foreign prince or
- state, or any part of such bill of exchange, promissory
note, undertaking, or order, without an authority inm
writing for that purpose, from such foreign prince, state,
or country, minister, or officer, person, company of per-
sons, or body corporate and politic, or body in the nature
of a body corporate and politic, or from some person duly
authorised to give such authority, or shall in any part of
this provinee, without such authority as aforesaid, by
means - of any such plate, or by any other device or
means, make- or print any -such foreign bill of exchange, .

For tie first -
promissory note, or undertaking, or order for the pay- offence
‘mient -of money, or -any part thereof, or knowingly, wil- Phaishment
fully, and: without lawful excuse; (the proof whereof shall ment. not
lie upon the party accused,) have.in his or her custody eXceeding

six months,
‘any such plate: or .dévice, or any impression taken from fize, publicly
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orprivately the same; and if any person shall offend in- any of the

whipped, or
one or more CAases aforeszud ‘he shall be deemed and taken to be

of th% said  guilty of a misdemeanor, and being thereof convicted ac-
Pents. cording to law, shall be Liable for the first offence to be

For second  jmprisoned for any time not exceeding six months, or to
offence, fine,

imprison-  be fined, or to be publicly or privately whipped, or to
?\iitedﬁff suffer one or more of the said punishments; and for the
Lwo years, or second offence, shall be punished by fine or imprison-

er . N
(.grporal ment, not exceeding two years, or by other corporal pun-
g:g:;mgg:’ ishment, not extending to life or loss of member, and also
or by one or by banishment from the said province, or by one or more
;‘l’gepffng’f of the said punishments, at the discretion of the court:
ments. at the Provided always, that nothing in this act contained shall
discretion of .
the court.  €xtend, or be construed to extend in any manner whatso-
This act not ever, to repeal or alter any law or statute now in force
fg‘f;tfrf fhe for the prevention and punishment of the crime of forgery
against in any respect whatsoever, w1thm any part of the said
T&%T¥- province.

‘ 3. .And be it further enacted by the authonty afore-
Persons said, That no person against whom any bill of indictment
indicted . . .
shalinot be shall be found at any assizes for any offence against this
allowed to a¢t, shall be entitled to traverse the same to any sub-
subsequent sequent assizes, but the court at which such bill of in-
assizes. dictment shall be found, shall forthwith proceed to try’

the person or persons against whom the same shall be
found, unless he, she, or they, shall shew good cause, to
be allowed by the court, why his, her, or thelr trlal
should be postponed.
4. And be it further enacted by the authonty afore-
Certificates S21d, That if any person shall be convicted of any offence:
of former  against this act, and shall afterwards be guilty of the like
convictions . . . - R . .
shall be offence in any other district within this province, the
evidence in - clerk of- the crown where such former conviction shall
trial for
second have been had, shall at the request of the prosecutor, or
offeaces.  any other on his Majesty'’s behalf, certify the same by a:
transcript in a few words, containing the effect and tenor:
of such conviction, for which.certificate two shillings and.
sixpence, and no-more, shall be-paid ;- and such certificate:

being produced in court, and the hand writing . of such:
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clerk of the crown thereto being proved, shall be suﬁi-
cient evidence of such former conviction.

5. And be it further enacted by the authority afore- ;
said, that it shall and may be lawful for any one justice Houses and
of the peace, on complaint made before him upon the premises of
oath of one credible person, that there is just cause to ;‘;S,ggggegay
suspect that any one or more ,Person or persons is, or are, be dseagch:d; :

and counter-
or hath, or have been concerned in the making, forgmg, feited bills of
or counterfeiting such foreign bills of exchange, promis- gxchange,
sory notes, undertakings, or orders for the payment of tools, gc.
money as aforesaid, or in engraving, cutting, etching, seized and
scraping, or by any other means or device making upon justice of the

any plate whatsoever, any of the said foreign bills of ex- 5525?,093%2“
change, promissory notes, undertakings, or orders for if,:‘zg;‘fghe
payment of money as aforesaid, or by means of any such personor
plate, .or by any other device or means, of making or gﬁzzg’c’i&b"
printing the same, or that the said suspected person or for said
persons hath, or have in his, her or their custody any OEences'
such plate or device for the purpose aforesaid, or any im-
‘pression taken from such plate, or otherwise printed or

made, of the said foreign bills of exchange, promissory

notes, undertakings, or orders for the payment of money,

by warrant under the hand and seal of the said justice,

to cause the dwelling house, room, workshop, out-house,

or other building, yard, garden, or other place belonging to

such suspected person or persons, or where any such per-

son or persons shall be suspected to carry on any such
making, forging, counterfeiting, engraving, cutting, etching,
scraping or printing as aforesaid, to be searched for any

such false, forged, and counterfeited foreign bills of ex-
change, promissory notes, undertakings, or orders for the
payment of money, and for the tools, plates, or devices

for the making, forging, printing, or counterfeiting of the

same; and if any such tools, plates, implements ordevices,

shall be found in any place so searched, or in the custody

of any person or persons whomsoever, not having the

same by some lawful authority, it shall and may be law-

fal to and for any person or persons whatsoever discover-

ing the same, to seize, and he or they are hereby autho--

B2
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rised and required to seize, such false, forged, and
counterfeited foreign bills of exchange, promissory notes,
undertakings, or orders for the payment of money, tools,
plates, implements and devices, and to carry the same
forthwith before a justice of the peace of the district.
where the same shall be seized, who shall cause the same
to be secured, and produced in evidence against any per-
son or persons who shall or may be prosecuted for any
of the offences aforesaid, and after the same shall have
been so produced in evidence, they shall forthwith, by

-order cf the court where such offender or offenders shall

be tried, or by order of some justice of the peace, in case

‘there shall be no trial, be defaced or destroyed, or other-

wise disposed of, as such court or such justice shall direct.

6. And be it further enacted by the authority afore-
said, That if any action or suit shall be brought or com-
menced against any person or persons for any thing done
in pursuance of this act, such action or suit shall be com-
menced within three months next after the matter or
thing done, and not afterwards; and the defendant or
defendants in such action or suit, may plead the general
issue, and give this act and the special matter in evidence
at any trial to be had thereupon; and if afterwards,
judgment shall be given for the defendant or defendants,
or the plaintiff or plaintiffs shall become non-suited, or
discontinue his, her or their, action or suit after the de-
fendant or defendants shall have appeared, then such de-
fendant or defendants shall have treble costs awarded to
him, her or them, against such plaintiff or plaintiffs, and
have the like remedy for the same as any defendant or
defendants hath or have in other cases, to recover costs
at law.

59 Geo. IIL c=. 10.

- An Act to authorise the inquiry and trial of Crimes and Offences

Preamble.

committed within this Province, without the limits of any des-
cribed township or county, to be had in any district thereof.. .

WHEREAS by an act passed in the thirty-eighth year.of
his Majesty’s reign, intituled, “ An Act for the better
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division of this Province,” large tracts of country are com- 38 Geo. I11.
prehended in the several districts of this province, which &3 ™
are not within the limits of any township or county .
therein: And whereas crimes and offences have been ﬁf“ci ‘;)
committed, and may hereafter be committed, in such
tracts of country, which it might be inconvenient to try in
the particular district wherein the same may have been
committed; Be it therefore enacted by the King's most
excellent Majesty, by and with the advice and consent of
the Legislative Council and Assembly of the Province of
Upper Canada, constituted and assembled by virtue of
and under the authority of an act passed in the Parlia-
ment of Great Britain, intituled, *“ An Act to repeal cer-
tain parts of an act passed in the fourteenth year of
his Majesty’s reign, intituled, ‘An Act for making more
effectual provision for the government of the Province of
Quebec, in North America,’ and to make further provi-
sion for the government of the said provirze,” and by the
authority of the same, That all crimes and offences com-
mitted in any of the said tracts of country or parts of this Hereafter
province, not being within the limits of any described committed in

unorganized
county or tOWllShlp, may be inquired of and tried within parts of this
any district of this province, and may and shall be laid P‘:Vg‘ce

y be tned

and charged to have been committed within the jurisdic- in any
tion of the court which shall try the same, and such court $rict,
may and shall proceed thereon to trial, judgment and
execution, or other punishment, for such crime or offence,
in the same manner as if such crime or offence had been
really committed within the district where such trial may
be had, any law, usage or custom, to the contrary not-
withstanding. :

2. Provided always, That when and so soon as any When such
new county or counties, township or townships, shall be EaEed
laid out, described and established, in any of the tracts province
of country aforesaid, and shall be so declared by law or ?of,},,e%emto
by proclamation, under the hand and seal of the gover- townships,
nor, heutenant-govemor, or person administering the sions of this
governinent of this province, for .the time being, by and 3¢t shall not

apply to
with the advice and consent of his Majesty’s - Executive them.
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Council, all crimes and offences committed within the
limits of any such new county or countles, township or
townships, shall be inquired of, and tried in the district
or districts, wherein such county or counties, townshlp
or townships, shall be. respectlvely comprehended, in like
manner as such crimes or offences would have been in-
quired of and tried if thls present act had not been made
or passed

7 Geo. IV. cu. 3.

An Aet to dispense with the necessity of actually pronouncing
sentence of death in certain cases of capital convictions.

WaEREAS it is expedient to dispense in certain cases

‘with the actual pronouncing of sentence of death upon

prisoners capitally convicted, and to allow of the same
sentence being entered of record in open court, to have the
like effect as if the same had been actually pronounced
Be it therefore enacted by the King’s most excellent Ma-
jesty, by and with the advice and consent of the Legislative
Council and Assembly of the Province of Upper Canada,
constituted and assembled by virtue of and under the
authority of an act passed in the Parliament of Great Bri-
tain, intituled, “ An Act to repeal certain parts of an
act passed in the fourteenth year of his Majesty’s reign,
intituled, ‘An Act for making more effectual provision
for the government of the Province of Quebec, in North -
America,” and to make further provision for the govern-
ment of the said Province,” ‘and by the authority of the
same, That whenever any person shall be convicted of
any felony, except murder, and shall by law be excluded
from the benefit of clergy in respect thereof, and the court
before which such offender shall be convieted shall be of ‘
opinion, that under the particular circumstances of the
case, such offender is a fit and proper subject to be re-
commended to the royal mercy, it shall and may be law-.
ful for such court, if it shall think fit so to do, to direct the.
proper officer, then being present in court, to require and-
ask if such offender hath or knoweth any thing to say why
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judgment of death should not be recorded against such

offender, and in case such offender shall not allege any

matter or thing sufficient in law to bar or arrest such

judgment, the court shall and may, and is hereby autho-

rised to abstain from pronouncing judgment of death upon

such offender, and instead of pronouncing such judgment

to order the same to be entered of record; and there-

upon such: officer, as aforesaid, shall and may, and is

hereby authorised to enter judgment of death onm record

against such offender in the usual and accustomed forms,

and in such and the saie manner as is now used, and as

if judgment of death had actually been pronounced in ‘

open court against such offender. Effect of
2. And be it further enacted by the authority afore- jeriencs s

said, That a record of every such judgment, so entered ‘

as aforesaid, shall have the like effect to all intents and

purposes, and be followed by all the same consequences,

as if such judgment had actually been pronounced in open

court, and the offender had been reprieved by the court.

: 9 Geo. IV. cxm. 1.
An Act to provide for the admission of the evidence of Quakers,

Menonists, Tunkers and Moravians, in criminal cases.’
Waereas the admiuistration of the law in criminal pro-
ceedings is much impeded by reason that the evidence of
persons belonging to certain religious sects, who from
scruples of ‘conscience decline taking an oath, cannot be
received, to the impunity of offenders, and the consequent
encouragement of crime; For remedy whereof, be it
therefore enacted by the King’s most excellent Majesty,
by and ‘with the advice and consent of the Legislative -
Council and Assembly of the Province of Upper Canada,
constituted and assembled by virtue of and under the
authority of an . act passed in the Parliament of Great
Britain; intituled, “ An Act to repeal certain parts of an
act passed in .the fourteenth year of his MaJestv s rexgn,‘ ‘
intituled,: “An .Act. for makmg more effectual provi-
sion -for the: government of the Province of Quebec, in

Preamble. ‘
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Quakers, ' North America, and to make further provision for the

Menonists,  government of the said Province,” and by the authority

and ~  of the same, That from and after the passing of this act,

ﬁ‘;i*t‘t:lnfo every Quaker, Menonist or Tunker, or person being a

giveevi.  member of the church or congregation known by the name
dencein  of « Unitas Fratrum ™ or the United Brethren, some-
cases. times otherwise called the Moravian Church, in any
criminal case in which an oath is required by law, or

upon any lawful occasion whatever in the administration

of the law for the prevention or punishment of offences

ft%:g;éom Wherein. the oath of any persons can obe 'fzdmitted,‘ may
malke his or her affirmation or declaration in these words

following, that is to say: “I, A.B., do solemnly, sin-
cerely and truly declare and affirm,” having first made

the following declaration or affirmation, viz.: “I, A. B.,
do solemnly, sincerely and truly deelare, that I am one
of the society called Quakers, Menonists, Tunkers, or
Unitas Fratrum or Moravians,” (as the case may be),
which affirmation or declaration, as aforesaid, of any

Evidence so Quaker, Menonist, Tunker, or person being of the said.

given to have .
thesame  church or congregation called Moravians or United
effect asifon Brethren, shall be and is hereby declared to be of the
same force and effect to all intents and purposes, in all

: courts of law or other places where by law an oath is or
it o shall be allowed, authorised, directed or required, for the
administer - purposes aforesaid, as an oath taken in the usual form;

oaths in cri-

minal cases  and all and every person and persons who is or are or shall

;}g;n‘;;‘t‘;;ns. be authorised or required to administer any oath for any of

the purposes aforesaid, by any law now in force or here-

after to be made, although no express provision is made

for that purpose in any such law, shall be and is or

are hereby required to admunster such affirmation or

Perjury may dedaratlon -
be ‘;fj;ﬁ“"d 2. And be it further enacted by the authority afore-

affirmation. said, That if any person making such affirmation or de-~:

claration shall be lawfully convicted of having wilfullyy

falsely and corruptly, affirmed and declared any matter:

or thing which, if the same had been deposed in theusual

form upon oath, would have amounted to wilful and cor--

Previous de-
claration.
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rupt perjury, every such person so offending shall incur
and suffer all the pains, penaltxes, forfeitures and disa- ‘
bilities, which by the laws now in force are to be inflicted persons
on persons convicted of wilful and corrupt perjury. ‘ 3dm“ted dto
3. And be it further enacted by the authority afore- gm, act not
sald That no Quaker, Menonist or. Tunker, or person J‘S;g‘;ﬁ"c’;}_
belonging to the society of United Brethren or Moravians, minal cases.
shall by virtue of this act be qualified or permitted to

serve on juries in criminal cases.

2WILLIVCH 1.

An Act to prevent. the operation within this Province of an Act
of Parliament made in England in the twenty-first year of
the reign of King James tlze First, intituled, * An Act to pre-
vent the destroying and murthermg of Bastard Children,” and
-to_make other provisions for the prevention and pumshment ‘
- of Infanticide. Preamble.
WaEREAS doubts have been entertained resPectmq the (see statutes
true meanmg of a certain act of parhament made in Eng-§f Canada,
land, in the twenty-first year of the reign of his late Ma- ch. 27, sec.
jesty King James the first, intituled, “ An act to prevent
the destroying and murthering of Bastard Children,” and
the same has been found difficult and inconvenient to be
put in practice: For remedy thereof, be it therefore en-
acted by the King’s most excellent Majesty, by and with
the advice and consent of the Legislative Council and
Assembly of the Province of Upper Canada, constituted
and assembled by virtue of and under the authority of an
act passed in the Parliament of Great Britain, intituled,
“An act to repeal certain parts of an act passed in the
fourteenth year of his Majesty’s reign, intituled, ‘An act
for making more effectual provision for the Government
of the Province of Quebec, in North America,” and to
make further provision for the government of the said 215 James 1.
province,” and by the authority of the same, That from force in this
and after the passing of this act, no clause, matter or thmg, province. .
in the said act passed in the twenty-first year of the rexgn
of King James the first, shall extend to and be in force in
this province.
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Trials for 2. And be it further enacted by the authority afore-
the muardsT said, That from and after the passing of this'act, the trial
;1;2;1;051 e e of any woman charged with murder of any issue of her
other trials  body, male or female, which being born alive, (d) would
tor murder. by Jaw be bastard, shall proceed and be governed by such
and the like rules of evidence and presumption, as are by
law used and allowed to take place in respect to other
trials for murder, and as if the said act passed in the reign
ggg}fegfli:g of King James the first had never been made.
vastard child 3. And be it further enacted by the authority afore-
;g&gf; said, That if any woman shall be delivered of a child,
and shall, by secret burying or otherwise disposing of the
Punishable dead body of the said child, endeavour to conceal the
?,{e,‘;“"“”“‘ birth thereof, every such oﬁ‘ender shall be guilty of a mis-
demeanor; and being convicted thereof shall be lable to
be imprisoned, with or without hard labour, in the com-
Uponan OO gaol or house of correction for any term not exceed-
 acquittal for ing two years, and it shall not be necessary to prove whe- -
;’:ﬁ;“f,’,;lythe ther the child died before, at, or after its birth: Provided
tind conceal- always, that if any woman tried for the murder of her
ment. child shall be acquitted thereof, it shall be lawful for the

jury by whose verdict she shall be acquitted, to find, in

(d) It must be proved that the child was born alive; that
is, that it was alive after the whole body of the child was in.
the world.—R. v. Poulton. 5 C. & P. 329; R.v. Craichley
7 C. & P. 8i4. 850. And there must be an independent cir-
culation in the child before itcan be accounted alive—per
Parke J. R.v. Euoch. 5 C. & P.539. If a child be killed
after it has wholly come forth from the body of the mother,
but is still connected with her by means of the umbilical cord,
it seems that such killing will be murder.—R. . Reeves. 9
C.&P.25. Ona chaxgu of child murder, it appeared that
the child must have died before it had an independent circu-

. lation, held, that, as the child had never had an mdependent

. circulation, the charge of murder could not be sustained.—
R. v. Wright. 9 C. & P. 754, In anindictment for the mur-
der of a bastard child, the absence of a name is sufficiently
accounted for, by the child being described as *then:lately
born of the body of J. H.”—R. v. Hogg. 2 M. & Rob. .380.
Such an mdlctment is bad, if it do not state the name of the
child, or account for the omission.—R v.-Hicks. 2 M. &. Rob
302.
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case it shall so appear in evidence, that.she was.delivered
of a child, and . that she did, by secret burying or other-
wise disposing of the dead body of such .child, endeavour
to conceal the birth thereof, and thereupon the court may
pass such sentence as if she had been convicted upon an
indictment for the concealment of the birth. (e)

2 Wor. IV. cm. 2.
An Act to remove doubts respecting the jurisdiction over offences
committed upon the lakes and rivers in this Province.
‘WuzREas in the several statutes passed for the-division Preamble.
of this province into counties and districts, express provi-
sion has not been made respecting the navigable and
other waters lying within the limits of this province, but
not included within the boundaries of any surveyed town-
ship, and doubts may therefore arise respecting the juris-
diction over offences committed upon such waters, and it
is expedient to remove such doubts: Be it therefore
enacted by the King's most excellent Majesty, by and

(¢) In order to convict 2 woman, the body of the child
must be completely disposed of; a prisoner found with the
body still in her possession, though about to dispose of it,
cannot be convicted.—R. v. Snell. 2 M. & Rob. 44. Itis es-
sential to the commission of this offence, that the prisoner
should have done some act of disposal of the body, after the
child was dead.—R. v. Turner. 8§ C. & P. 755, No one but

* the mother-can be convicted of a concealment of the birth of
the child.—R. ». Wright. 9 C. & P. 754. If a woman en- -
deavour to conceal the birth of her child, by placing its dead

- body between a bed and mattrass, this is a sufficient disposing
of the body, within this section; and it is not essential to such
an offence that the dead body should either be putin some
place intended for its final deposit, or be buried or destroyed
—R. v. Goldthorp. 1 Car. & M. 335. An indictment for
concealing the birth of a child “by secretly disposing of the
dead body,” without shewing the mode of disposing of the

- dead body, is bad.—R. v. Hounsell. 2 M. & Rob. 292, Hid-
ing the body in a place from which a further removal is
contemplated will not support the indictment.—R. v. Ash, 2
M. & Rob. 294. 295. | ‘

S



194 ‘ CRIMINAL LAW.

with the advice and consent of the Legislative Council
and Assembly of the Province of Upper Canada, consti-
tuted and assembled by virtue of and under the authority
of an act passed in the Parliament of Great Britain, inti-
tuled, “ An Act to repeal certain parts of an act passed
in the fourteenth year of his Majesty’s reign, intituled,
‘An Act for making more effectual provision for the
government of the Prounce of Quebec, in North Ame-
rica,’ and to make further provision for the gov: ernment of
the said Province,” and by the authority of the same,
‘ That the lakes, rivers, and other waters of this Province,
Navigable which are not comprehended within the defined limits of
waters to be
taken to be any town, township or county, shall and may be taken to
_Ig’ea“,gfll"gi:}’e be, and are hereby declared to be parts of that district
tricts to  respectively, within the exterior side lines of which any
e teie, such lake, river, or other water would lie and be if such
exterior side lines were produced in that direction, to the
utmost limits of this province. :

. And be it further enacted by the aurhonty afore-

Crimes com- sald That all crimes and offences committed in or upon
et any of the said waters, may be enquired of and tried
waters may within any district lying adjacent to such waters, and
any district Shall and may be laid and charged to have been com-
?Sf;gigf mitted within the jurisdiction of the court which shall try
the same; and such court shall and may proceed thereon’

to trial, judgment and execution, or other punishment for

such crime or offence, in the same manner as if such

crime or offence had been really committed within the

district where such trial may be had, any law, usage or

custom, to the contrary notwithstanding.

3 WILL IV. ¢cu. 2.

An Act relating to the builing and commitment, removal and trzal
of prisoners, in certain cases. (f) ‘

(f) See 4 & 5 Vic. ch. 24, the 1,2, 3,4, 5,6, 7, and 11
clauses of which supersede all the provisions of this statute.
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3W1LLIVCH. . S

An Act to reduce the number of cases in which Capital Punish-
ment may be inflicted ; to provide other punishment for offences
which shall no longer be capital after the passing of this Act;
to abolish the privilege called benefit of clergy ; and to make
other alterutions in certuin criminal proceedings before and
- after convictior. .-
WaEereas it is fit that it should be plamly declared in
the statutes of this province for what crimes offenders Preamble.
shall be liable to be pnnished with death; And whereas {3 Statutes

of Canada, 4
it does not seem to be indispensable, for the security and & >2ch2é:hi
well being of socxety, that the punishment of death should § 7 “i;,ch
be inflicted in any other cases than those hereinafter contain pro-

visions su-
mentioned : Be it therefore enacted by the King's most perseding
excellent Majesty, by and with the advice and consent of M0y of the -
the Legislative Council and Assembly of the Province of of this
Upper Camdft, constituted and assembled by virtue of (5‘9‘32‘25,7
and under the authority of an act passed in the Parlia- Y- 1V:
« chs. 4 § 6.)
ment of Great Britain, intituled, “ An act to repeal cer-
tain parts of an act passed in the foarteenth®ycar of his
Majesty’s reign, intituled, ¢An act for making more
effectual’ prov1s1on for the government of the Prow ince of
Quebce, in North America,’ and to make further provi-
sion for the government of the said province,” and by the
authorlty of the same, That if a person do compass or
imagine the death of our lord the ng, or if a ‘person do what
levy war against our lord the King, in this province, or be Offences shall
" . 8 o e . . be capital.
adherent to the King's enemics in thlS province, giving to Hish
them aid and comfort in this province or elsewhere, and treason.
thereof be provably attainted of open deed by people of
his condition, such person so attainted shall be deemed
vulltv of treason, and shall suffer death.
2. Superseded by 4 & 5 Vic. ch. 27, sec. 3.
3 Superseded by 4 & 5 Vic. ch. 27, sec. 2.
4. And be it further enacted by the authority afore-
said, that if any person or persons whatsoever shall by ;‘;i%‘;’:gcom
force set at liberty or rescue, or attempt to rescue or set victed of
at liberty, any person out of prison, who shall' be com- oot
mitted for or found guilty 'of ‘murder; or rescue, or at- for murder.

tempt to rescue, any person conncted of murder going to
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execution, or during execution, every person so offending
shall be deemed, ta.ken, and adJudged to be gmlty of
felony, and shall suffer death.

5. Superseded by 4 & 5 Vic. ch. 27, sec. 16.

6. Superseded by 4 & 5 Vic. ch. 27, sec. 17:

7. Superseded by 4 & 5 Vic. ch. 27, sec. 15.
8. And be it further enacted by the authority afore-
Robbery.  said, that if any person shall rob any other person of any
(eead %5, chattel, money, or valuable security; or shall rob any
i{eg;bﬁ)& «tﬁe person carrying or conveying, or baving charge of his
mail. ©  Majesty’s mail, in any part of this province, of any letter
or letters, packet or packets, bag or mail of letters, every
such offender, being convicted thereof, shall suffer death
as a felon; and such offences shall and may be inquired
of, tried, and determined, either in the district in which
the offence shall be committed, or in which the offender

shall or may be apprehended.
Superseded by 4 & 5 Vic. chap. 25, secs. 14,
10. 15, 16.
11. Superseded by 4 & 5§ Vic, ch. 26, sec. 2, 3.

. 12. And be it further enacted by the authority afore-
rethe” said, That every person being convicted of being an
’;agéé 455 Accessory before the fact to any of the offences made capi-
Vic. ch. 24, tal by this act, shall suffer death as in cases of felony.
%323 13. And whereas for the preventing and suppressing
British sta. of riots and tumults, and for the more speedy and effec-
tute1Geo. 1, tual punishing the offenders therein, an act was passed
b 5 com- (in the Parliament of Great Britain, in the first year of
“the Riot the reign of King George the First, intituled “ An act for
Act.’” re-. preventing tumults and riotous assemblies, and for ‘the

more speedy and effectual ‘punishing the rioters,” where-
by it is among other things enacted, “ that if any persons
to the number of twelve or more, bejpg unlawfully, riot-
ously, and tumultuously assembled together, to the dis-
turbance of the public peace, at any time after the last
day of July, in the year of our Lord one thousand seven
hundred and fifteen, and being required or commanded
by any one or more justice or justices of the peace, or
by the sheriff of the county, or his under-sheriff, or by

Placeof trial.
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the mayor, bailiff, or bailiffs, or' other head officer, or
justice of the peace ‘of any city or town corporate, where
such assembly shall be, by proclamation, to be made in
the King's name, in the form in the said act directed, to
disperse themselves, and peaceably to depart to their
habitations, or to their lawful business, shall, to the
number of twelve or more (notwithstanding such procla-
mation made) unlawfully, riotously, and tumultuously,
remain or continue together by the space of one hour
after such command or request made by proclamation,
that then such continuing together to the number of twelve
or more, after such command or request made by proclama-
tion, shall be adjudged felony without benefit of clergy, and
the offenders therein shall be adjudged felons, and shall
suffer death as in case of felony, without benefit of
clergy.” And it is in the said act further enacted, that
““the order and form of the proclamation which shall be
made by the authority of the said act shall be as here-
after followeth, (that is to say;) That the justice of the
peace, or other person authorised by the said act to make
the said proclamation, shall, among the said rioters, or as
near to them as he can safely come, with a loud voice
command,  or cause to be commanded," silence to be,
while proclamation is makmg ; and dfter that, shall
openly and with a loud voice make, or cause to be made,
proclamation in these words, or like in effect :—

“QOur sovereign lord the King chargeth and com-
mandeth all persons being assembled immediately to dis- Proclama-
perse themselves, and ‘peaceably to depart to their habi- ton for
tations or to their lawful business, upon the pains disperse.
contained in the act made in the first year of King
George, for preventing tumults and riotous assembhes
—God save the King.”

“And every such justice and Justxces of the peace;
sheriff, under-sheriff, mayor, bailiff, and other head
officer, - aforesaid, - within .the limits of their respective
jurisdictions; are by the said act authorised, empowered,
and required, on notice or knowledge of any such unlaw-
ful, riotous, and’ tumultuous assembly;to resort to the

s 2
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place where such unlawful, riotous, and tumultuous
assemblies shall be, of persons to the number of twelve
or more, and there to make, or cause to be made, pro-
clamation in manner aforesaid.” And it is in the said
act further enacted, that “if such persons so unlawfully,
riotously, and tumultuously assembled, or twelve or more
of them, after proclamation made in manner aforesaid,
shall continue together and not disperse 'themselves
within one hour, that then it shall and may be lawful to
-and for every justice of the peace, sheriff, or under-
sheriff of the county where such assemblies shall be, and
also to and for every high and petty constable, and other
peace officer within such county, and also to and for
every mayor, justice of the peace, sheriff, bailiff, and
other head officer, high or 'petty constable, and other
peace officer, of any city or town corporate where such
assembly shall be, and to and for such other persoa and
persons as shall be commanded to be assisting unto any
such justice of the peace, sheriff or under-sheriff, mayor,
bailiff, or other head officer aforesaid, (who are thereby
authorised and empowered to command all his Majesty’s
subjects of age and ability to be assisting to them there-
in) to seize and apprehend, and they are thereby re-
quired to seize and apprehend such persons so unlaw-
fully, riotously, and tumultuously continuing together,
after proclamation made, as aforesaid, and forthwith to
carry the persons so apprehended before one or more of
his Majesty’s justices of the peace of the county or place
where such persons shall be so apprehended, in order to
their being proceeded against for such their offences ac-
cording to law; and that if the persons so unlawfully, riot-
ously, and tumultuously assembled, or any of them,
shall happen to be killed, maimed, or hurt, in the dis-
persing, seizing, or apprehending, or endeavouring to
disperse, seize, or apprehend them, by reason of their
resisting the persons so dispersing, seizing, or apprehend-
ing, or endeavouring to disperse, seize, or apprehend them,
that then every such justice of the peace, sheriff, under-
sheriff, mayor, bailiff, head officer, high or petty consta-
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ble, or other peace officer, and all and singular persons
being aiding and assisting to them, or any of them, shall
be free, discharged and mdemmﬁed, as well agamst the
King’s Majesty, his heirs and successors, as against all
and every other person and persons, of, for, or concerning
the killing, maiming, or hurting of any such person or
persons so unlawfully, riotously, and tumultuously as-
sembled, that shall happen to be so killed, maimed, or
hurt, as aforesaid.” And it is in the said act further
enacted, that “if any persons unlawfully, riotously, and
tumultuously assembled together, to the disturbance of
the public peace, shall unlawfully, and with force, demol-
ish or pull down, or begin to demolish or pull down, any
church, chapel, or any building for religious worship, cer-
tified and registered according to the statute made in the
first year of the reign of the late King William and
Queen  Mary, intituled, ‘An act for exempting their
Majesty’s Protestant subjects dissenting from the Church
of England from the penalties of certain laws; or any
dwelling house, barn, stable, or other out-house, that
then every such demolishing or pulling down, or begin-
ning to demolish or pull down, shall be adjudged felony,
without benefit of clergy, and the offenders therein shall
be adjudged felons, and shall suffer death as in case of
felony, without benefit of clergy.” And it is in the said
act further enacted, that *“if any person or persons do,
‘or shall with force and arms, wilfully and knowingly up-
pose, obstruct, or in any manner wilfully or knowingly
let, hinder, or hurt any person or persons that shall begin
to proclaim, or go to proclaim, according to the procla-
mation thereby directed to be made, whereby such pro-
clamation shall not be made, that then every such
opposing, obstructing, letting, hindering, or hurting,
such person or persons so beginning or going to make
such proclamation as aforesaid, shall be adjudged felony,
without benefit of clergy, and the offenders therein shall -
be adjudged felons, and shall suffer death as in case of
felony, without benefit of clergy; and. that also every
such person or persons so being unlawfully, riotously,
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and tumultuously assembled, to the number of twelve, as
aforesaid, or more, to whom proclamation should or
ought to have been made, if the same had not been
hindered, as aforesaid, shall likewise, in case they, or any
of them to the number of twelve or more, shall con-
tinue together, and not disperse themselves within one
hour - after such let or hindrance so made, having
knowledge of such let or hindrance so made, shall be ad-
judged felons, and shall suffer death as in case of felony,
without benefit of clergy.” 'And it is in the said act
further enacted, that “no person or persons shall be
prosecuted by virtue of the said act, for any offence or
offences committed contrary to the same, unless such pro-
secution be commenced within twelve months after the
offence committed :” Be it enacted by and with the au-
The provi- thority aforesaid, That nothing in this act contained shall
;“’C‘L’ “’)‘(‘ngt affect, or be construed to affect, or in any manner to repeal
Act) notto or vary any of the provisions in the said act contained, but
berepealed  the same shall continue and remain as if this act had not
bythisact. been passed: Provided nevertheless, and it is hereby
enacted by the authority aforesaid, That the provisions
Churches
and places of in the fourth clause of the same act shall apply and ex-
{;e"f‘:i’t‘l{’“‘f tend to all churches or chapels, or places for religious
Riot Act,  worship, in this province, notwithstanding the same, or
though not
registerea. any of them, shall not be certified or rcrnstemd as pro-‘
vided in the said act. ‘
14. And whereas by a certain act of the Parhament of
British sta- Great Britain, passed in the twelfth year of the reign of
B sr King George the Third, intituled, “An Act for the bet-
ii?{eﬁlg;:w ter securing and preserving his l\l.[(lJCStVS dock yards,
his Majesty’s marrazmes, shlps, ammunition and stores,” it is enacted,
ships maval that, “if any person or persons shall within the realm,
recited.  Or in any of the islands, countries, forts or places there-
unto belonging, wilfully and inaliciously set on fire or
burn, or otherwise destroy or cause to be set on fire or
burnt, or otherwise destroyed, or aid, procure, abet or
assist, in the setting on fire or burning, or otherwise destroy=:
ing, of any of his Majesty’s ships or vessels of war, whether

the said ships or vessels of war be on float or building,
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or begun to be built, in any of his Majesty’s dock yards,

or building or repairing by contract in any private yard, for

the use of his Majesty, or any of his Majesty’s arsenals,
magazines, dock yards, rope yards, victualling offices, or

any of the buildings erected therein or belonging thereto, or

any timber or materials there placed, for building, repairing

or fitting out of ships or vessels, or any of his Majesty’s

military, naval, or victualling stores, or other ammunition

of war, or any place or places where any such military,

naval, or victualling stores, or other ammunition of war,

is, are, or shall be kept, placed or deposited, that then the

person or persons guilty of any such offence, being thereof
convicted in due form of law, shall be adjudged guilty of

felony, and shall suﬁ'er death, as in cases of felony, with-

out benefit of clergy :” And whereas also, by a certain

other act of the Parliament of Great Britain, passed in British sta-
the second and third years of the reign of Queen Anne, t:;f;e 2& ?fzo
intituled, “An Act for punishing mutmy, desertion, and making it
false musters, and for better paying of the army and hish treason

for an officer

quarters, and for satisfying divers arrears, -and for a fur- or soldier o
. " « e €8]
ther continuance of the powers of the five commissioners with t}';e

for the examining and determining the accounts of the enemy be-

vond the sea, -

army,” it is enacted that, “if any officer or soldier in recited.
her Majesty’s army, shall either upon land out of Eng-
land, or upon the sea, hold correspondence with any
rebel, or enemy of her Majesty, or give them advice or
intelligence, either by letters, messages, signs or tokens,
or any manner of way whatsoever, or sha]l treat with
such rebels or enemies, or enter into any condition with
them without her Majesty's license, or license of the
general, lieutenant-general, or chief commander, then
every such person so offending shall be deemed and ad- The above
Judged to be guilty of high treason, and suffer such pains acts of 12 .
and penalties as in case of high treason :”  Beit therefore 24,2nd 2 &3
cnacted, That nothing in this act contained shall be con- ,‘?;“fgg’; 2,
strued or taken to affect in any manner the provisions of affected by
the above in part recited acts, or either of them.

~15. And be it further enacted by the authority afore-
said, That so much of an act of the parliament of this
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Statutes of province, passed in the thirty-sixth year of the reign of
gfxl::g'l 5 King George the Third, intituled, “ An Act for the bet-
Geo. I11. ch. ter regulation of certain coins current in this province ;”
}1‘[_3215‘3& and of an act passed in the parliament of this province,
o ?egb 11 in the thirty-eighth year of the reign of King George the
as they make L Rird, intituled, “ An Act to establish on a permanent
any offence  footing the boundary lines of the different townships of
them capital, this province ;” and of an act passed in the parliament
repealed 5 of this province, in the fortieth year of the reign of King
George the Third, intituled, “ An Act for the further in-
troduction of the criminal law of England in this pro-
vince, and for the more effectual punishment of certain
offenders ;” and of the scveral acts of the parliament of
And also so this province, passed for the authorising the issuing of
g:ﬁl{ﬁsan}' government dcbentures, as provides that any offence in
makes it~ any of those statutes respectively mentioned, shall be
?g){’gig‘;n‘;? punishable with death, shail be and the same is hercby
government repealed ; and that such offences shall continue to be of
:,‘Sblfg;g‘;if,;y the degrec of felony, and the persons convicted thereof
{)Zrng&dr ede;;c shall be Hable to the punishments, or any of them, which
* 77 are by this act provided in respect to felonies generally,
which are not punishable with death. '
16. And be it further cnacted by the authority afore-
};‘;gfﬁ;’ Son- gaid, That if any person shail be indicted for any offence
g:t;e:l\‘\;&c}l,e fo made capital by this or any o.thcr statute made or to be
in the same Mmade, such person shall be lLiable to the same punish-
manner &lsbi; ment, whether he or she shall be convicted by verdict or
verdict. confession, or shall be outlawed upon indictment; and
this as well in the case of accessories as of principals.
17. Superseded by 4 & 5 Vie. ch. 24, see. 14.
18. Superseded by 4 & 5 Vic. ch. 24, sec. 186.
19. And whereas in certain cases of high treason, as
Sentencein the Law now stands, the sentence or judgment required
of high by law to be pronounced or awarded against any persons
;:’I‘t";;‘;ge . convicted or adjudged guilty of the said crime in such
cases is, that they should be drawn on a hurdle to the
place of execution, and there be hanged by the neck, but
not until they are dead, but that they should be taken

down again, and that when they are yet-alive their bowels |
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should be taken out, and burnt before their faces; and
that afterwards their heads should be severed from their
bodies, and their bodies divided into four quarters, and
their heads and quarters to be at the King’s disposal:
And whereas it is expedient in the said cases of high
treason to alter the sentence or judgment now required
by law: Be it therefore enacted, by the authority afore-
said, That in all cases of high treason in which, as the
law now stands, the sentence or judgment to be pronounc-
ed or awarded from and after the passing of this act
against any person convicted or adjudged guilty shall be,
that such person shall be drawn on a hurdle to the place
of exccution, and be there hanged by the neck until such
person be dead; and that afterwards the body .of such
person shall be dissected and anatomized. :

20. And be it further enacted by the authority afore- Persons con-
sald, That whenever any person shall be convicted of ;}f,tredde,? f ‘
murder and executed therefor, the body of such murder- (3ce gh&;r
er shall be delivered by the sheriff; or his deputy, and his s s6c 4, 5. )
officers, to a surgeon, for the purpose of being dissected To be dis-
and anatomised. sected.

21. And be it further enacted by the authority afore-
said, That sentence shall be pronounced in open Court, Sentcggebe
immediately after the conviction of such murderer, and passed.
before the court shall proceed to any other business, ($ee 4& 5
unless the court shall see reasonable cause for postponing s s 3
the same; in which seutence shall be expressed not only
the usual judgment of death, but also the time appointed
for the execution thereof, ‘and the mark of infamy hereby 3;3?:;0?: the
directed for such offenders; in order to impress a just
horror in the mind of the offender, and on the minds
of such as shall be present of the heinous crime of
murder. (g)

22. Provxded always, and be it enacted by the autho-

(9) By 4 & 5 Viec. ch. 26, sec. 4, sentence of death after a
conviction for murder, may be pronounced in the same man-
ner, and the court before which the conviction may be had
shall have the same power in all respects, as after convxctxons
for other capital offences.
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rity aforesaid, That after such sentence pronounced,
as aforesaid, in case there shall appear reasonable cause,
it shall and may be lawful to and for such judge or jus-
tice, before whom such criminal shall have been so tried, to
stay the execution of the sentence, at the discretion of
such judge or justice, regard being always had to the true
intent and purpose of this act: Provided also, that it
Judgemay shall be in the power of any such judge or justice to
T ene . appoint the body of any such criminal to be dissected
dissected.  and anatomized.
23. And be it further enacted by the authority afore-
23&5&?‘? said, That from and after such conviction, and judoment
be cxecuted given thereupon, the gaoler or keeper to whom such cri-
for murder ina] shall be delivered for safe custody, shall confine

shall be kept
after sen-  such prisoner to some cell or other proper and safe place

Eg‘;ﬁ’; &5 Wwithin the prison, separate and apart from the other pri-
s‘g:f 5“‘)‘ 27, soners; and that no person or persons whatsoever, except .
the gaoler or keeper, or his servants, shall have access to
any such prisoner, without licence being first obtained for
that purpose, under the hand of such judge or justice be-
fore whom such offender shall have been tried, or under
the hand of the sheriff, his deputy or under sheriff; Pro-
In caseof  vided always, that in case any such judge or justice shall
Topie.r8l- see cause to respite the execution of such offender, so
be relaxed. condemned as aforesaid, such judge or justice may relax
or release any or all of the restraints or regulations
hereinbefore or hereinafter directed to be observed by the
gaoler or keeper of the prison where such prisoner shall
be confined, by any license in writing, signed by such
judge or justice for that purpose, for and during the time
of such stay of execution, any thing hereinbefore con-
tained to the contrary thereof notwithstanding.
Further 24. And be it further enacted by the authority afore-
regulations. said, That after sentence passed, as aforesaid, and until
f&f&&f the execution thereof, such offender shall be fed with
gf‘;%“y‘:i‘gif‘ bread and water only, except in case of any violent sick-
or surgeon. ness, or wound, in which case some known physician, sur«
Gee 4%, geon or apothecary may be admitted by the gaoler or
sec. 5.) keeper of the said prison, to administer necessaries, the

Respite.
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christian and surname of such physician, surgeon or apo-
thecary, and his place of abode, being first entered in the
books of such prison or gaol, there to remain and in case
such gaoler or prison keeper shall offend against, or ne- Funistmest
glect to put in execution, any of the directions or regula- disregarding
tions hereby enacted to be observed, such gaoler or pri- these regule-
son keeper shall for such offence forfeit his office, and be
imprisoned for a time not exceeding three months, upon
conviction thereof, by indictment. L

25. And be it further enacted by the authority afore- Benefit of
said, That from and after the passing of this act, benefit Soagyy g
of clergy in this province shall be abolished, and that the (See 4 &5
same need not in any case be prayed, and shall not in any Vic. ch. 24,
case be allowed, any law, statute or usage, to the contra- 519 20-)
ry notwithstanding ; and that in all cases of crimes made General pro-
punishable by this act with death, the effect of such pro- ;tf;?;‘h?,’ef};"
vision shall be the same as in the case of any offence of offences

. . . . not specified
which, before the passing of this act, was made punishable in this act,
with death without benefit of clergy; and that all persons yihich, 0efore
who may hereafter be duly convicted of any offence not punishable
specified in this act, and which before the passing there- ;”,‘55‘; fﬁt:f,
of was punishable in this province with death, with or or without
without benefit of clergy, shall be liable to be banished, clergy.
or to be transported beyond the seas for life, or for such (g.q4 45
term not less than seven years, as the court before which Vic. chs. 24.
such person shall be convicted shall adjudge, or shall be 2 fG’ 2
liable, in case such court shall think fit, to be imprisoned Banishment;
only, or to be imprisoned and kept to hard labour, or in gea PO
solitary confinement in the common gaol, or in any peni- tmprison-
tentiary or house of correction that may be provided for ment;
such purposes, for any term not exceeding fourtcen years, ga;,d.laf’"u”
except persons convicted of returning from transportation iigelxtx:xdgtcgom
or from banishment, with respect to whom the term of Returning
imprisonment, with or without hard labour, or by solitary pertien:”
confinement, may, if the court shall think fit, be extended
to the term of his or her natural life ; and that in case Manslaugh-
of manslaughter, the offender shall be liable to be fined or ter-
imprisoned, or both, in the discretion of the court; Pro- (e ;‘h‘?;,
vided that such imprisonment shall not exceed twelve sec.7.

T
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calendar months: And provided, that the offence of man-
slaughter shall be punishable by such fine and imprison-
ment only, and not by all or any of the other descrip-
tions of punishment in this clause before mentioned.

26. And be it further enacted by the authority afore-
said, That if any person shall be convicted after the
passing of this act of forgery, or of uttering any forged
deed, will, instrument, note, bill or writing, or of falsely
personating any person or persons, Whlch forgery, or
which uttering, or which false personating was before the
passing of this act punishable with death in this province,
the court before which such person shall be convicted
may, if they-shall think fit, adjudge such person, (unless
in case of a female) to be set in the pillory (%) once or
oftener, or to be once or oftener publicly or privately
whipped, at such time or times, and at such place or
places as they may direct ; which punishment shall either
be in addition to any other punishment which the court
according to law may award, or otherwise as may to them
appear proper.

-8 Wi, IV. cu. 6.

An Act to provzde Jor the apprehending of fugztwe qﬁ'enders
Jrom foreign countries, and delnermg them up to justice.

WaEREAS it is expedient to provide by law for the appre-
hending and delivering up of felons and other malefac-
tors, who, having committed crimes in foreign countries,
have sought, or may hereafter seek, an asylum in this
province : Be it therefore enacted by the King's most

excellent Majesty, by and with the advice and consent of

the Legislative Council and Assembly of the Province of
Upper Canada, 'constituted and assembled by virtue of
and under the authority of an act passed in the Parlia-
ment of Great Britain, intituled, “An Act to repeal cer-
tain parts of an act passed in the fourteenth year of his

(%) The punishment of pillory is abolished in all cases by
4 & 5 Vie. ch. 24, sec. 31.
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Majesty’s re;gn, intituled, ‘An Act for making more
effectual prowsmn for the government of the Provmce of
Quebec, in North America,’ and to make further provi-
sion for the government of the said province,” and by the
authority of the same, That the governor, lieutenant- Government
governor, or person administering the government of this g‘c‘fl};‘;‘;‘s“;‘g £
province, shall have power, and he is hereby authorised justice per-
at his discretion, and by and with the advice of the Exe- f,?:; ‘;Xé’e
cutive council, on requisition being made by the govern- fed from
ment of any country, or its ministers or officers authorised tries into this
to make the same, within the jurisdiction of which coun- g;g‘;;;;g%th
try the crimes hereinafter mentioned shall be charged to heinous
bave been committed, to deliver up to justice any person offences.
who may have ‘fled to this province, or who shall seek
refuge therein, being charged with murder, forgery, lar-
ceny, or other crime, committed without the jurisdiction
of this province, which crimes if committed within this
province would by the laws thereof be punishable by
death, corporeal punishment, by pillory or whipping, or
by confinement at hard labour, to the end that such per-
son may be transported out of this province to the place
where such crime shall have been charged to have been
committed: Provided always, that this shall only be done
upon such evidence of criminality as, aeccording to the
laws of this province, would, in the opinion of the gover-
nor, lieutenant-governor, or person administering the
government, and of the Executive Council, warrant the
apprehension and commitment for trial of such fugitive
from justice, or person so charged, if the offence had been
committed within this province. Persons

2. And be it further enacted by the authority afore- charged with
said, That for preventing the escape of any person so omersseo™
charged, before any order for his apprehension can bef;‘:s’gg coun-
obtained from the governor, heutenant-governor, or per- commitead
son administering the government of this province, it shall :;;;}c?tlxon
be lawful for any judge, or for any justice of the peace can be made
in this provinee, acting within his jurisdiction, to issue gmfffnmem
his warrant for the apprehensmn and for the commit- fm'dehvermg

such
ment of any such person charged as aforesaid, in order offender.
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that he may be detained in secure custody until applica-
tion can be made to' the governor, lieutenant-governor,
or person administering the government, under the provi-
sions of this act, and until an order can be made thereon;
which warrant shall, nevertheless, only be granted upon
such evidence on oath as shall satisfy such judge or
justice that the person accused stands charged with some
‘crime of the description hereinbefore specified, or that
there is good ground to suspect him to have been guilty.
thereof. ‘

3. And be it further enacted by the authority afore-
his act 1ot said, That nothing in this act contained shall be con-
provisions of strued to affect the provisions of a certain act of the
fﬁ.‘fgj"o}‘t{; parliament of this province, passed in the thirty-seventh
makelt . year of the reign of King George the Third, intituled,
onthego- “An Act to authorise the apprehending of felons and
éifﬂ’;’fi; t others escaping from any of .his :Majesty’s provinces and
persons governments in North America, into this province,” or to
Charged %o make it incumbent upon the governor and council of this
to prevent province to deliver up any person charged, if for any
charge on a reason they shall deem it inexpedient so to do, or to
e poor prevent the discharge of any person upon habeas corpus
longdetained who, having been committed under this act, shall be de-
in custody-  ¢ained in custody beyond the time that may be reasona-

bly required, under the circumstances of the case, for

carrying the provisions of this act into effect,

6 WL, IV. cu. 44.

An Act to allow persons indicted for felony a full defence by

counsel, and for other purposes therein mentioned. ‘

1. Superseded by 4 & 5 Vic. ch. 24, sec. 9.

2. And be it further enacted by the authority afore-
Copy of in-Said, That whenever any person shall be indicted in any
dictment to of his Majesty’s courts of this province for any felony or
be delivered . ‘
to prisoner, Misdemeanor, and shall apply to such court for a copy of
on payment the said indictment, the same shall, with all convenient
charges.  expedition, be made out and delivered to the person so

applying : Provided nevertheless, that the clerk or officer
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shall be entitled to.demand and receive for the same of
such person the followmg and no other fee, that.is to say :
at the rate of nine-pence for every hundred words con-
tained in said indictment: Provided always, that such
copy shall not be received in evidence upon. any trial for.
a malicious prosecution.

7 W, IV. cu. 4.

An Act to abolish the distinction between Grand and Petit Lar-

ceny, and to enable the Courts of General Quurter Sessions of

 the Peace to try all cases of simple Larceny, under certain re-

strictions, and to amend the law respecting the punishment of

Larceny.

WHEREAS it is e‘:pedlent to abolish the distinction be- Preamble.
tween grand and petit larceny, and to allow the Courts of (see 10 Geo,
Q,uarter Sessions of the Peace to entertain jurisdiction in m ch. le
cases of simple larceny, under certain restrictions, by ch 6% 75
which means persons charged Wlth larceny will be more %ﬁﬁ:&f of
speedily brought to trial. . 4§ 5 Vi

1. Superseded by 4 & 5 Vic. ch. 25, sec. 2. Joh- 28.)

2. And be it further enacted by the authonty afore- Courts of
said, That the Courts of General Quarter Sessions of the Quarter Ses-
Peace in the several districts of this Province, shall have S may try
power to try every case of simple larceny, and also to try sxmple larce. .
all accessories to such larceny Provided always, that ‘See 4 g5
unless the justice presiding in any such court shall be a Vic. ch 25
barrister, duly admitted to practise at the bar in this Jer, 200
province, then it shall not be lawful for such court to try When presid-
any case of larceny, when the goods charged to have been iy a“i,‘;ﬁ.‘f,;i
stolen shall exceed in value the sum of twenty pounds. ter

8. And be it further enacted by the authonty afore-
said, That no court whose jurisdiction in cases of lar- f:l::f: f,’,fre_
ceny is extended by this act, shall have power to sentence SP;“e;Ot pun-
a person convicted of larceny to be transported for any (See 4 & 5
period, or to be banished for a longer period than seven Vic- ¢ 25.)
years, or to be imprisoned in a common gaol for a longer
period than eight months, or to be imprisoned and kept
to hard labour in any penitentiary or house of correction
for a longer period than two years.

T 2

every.case of -



2 10 CRIMINAL LAW.

4. And be it further enacted by the authority afore-
Banishment. said, That it shall be lawful for any court having juris-
(see4 &5 diction in cases of larceny, if they shall think fit, to
Vic. ch. 25.) sentence any person convicted thereof to be banished

from the province, for any number of years not exceeding
seven, to commence from the expiration of the term for
which the same person may, upon the same conviction,
be sentenced to be imprisoned in the common gaol, or
imprisoned and kept to hard labour in a penitentiary or
house of correction.

5. And be it further enacted by the authonty afore-
gg‘;ﬁe‘l’fs“_ said, That notwithstanding any thing contained in this
sionsmay  act, it shall not be necessary for any court of Quarter
leave case  Sessions to deliver the gaol of all prisoners who may be .
sizes. confined upon charges of simple larceny, but it shall be

in the discretion of such court to leave such case to be
tried at the next Court of Oyer and Terminer and Gene-
ral Gaol delivery, if by reason of the difficulty or impor-
tance of the case, or for any cause, it sha]l appear to
them proper so to do.

6. And be it further enacted by the authority afore-
Value of the 5aid, That if upon the trial of any case of larceny, in
goods bei® which the value of the goods stolen shall be stated in the:
not to affect indictment at a sum not exceeding twenty pounds, it shall
Juriidiction id that the value of such goods was in
of the court, APpear in evidence that the value o good:

(Seed & 5 reality greater than twenty pounds, such trial may never-

Vic. ch. 25.) theless proceed, and no legal exception to the JuI‘lSdlC-
tion of the court shall lie on that account; but the pro-
vision of this act restraining such court to cases where the
value of the goods shall not exceed twenty pounds, shall
be deemed and taken merely to be a direction to such
court, but shall not be construed to affect their legal
jurisdiction.
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K Wiz IV. cn. 6.

An Act to provide more effectually for the punishment of certain
offences. and to enable the governor, leutenant-governor, or
person administering the government of this provirce, to com-
mute the sentence of death, in certain cases, for other punish-
ment in this act mentioned. . ‘
WHEREAS it is expedient to make further provision for preampie.
~the effectual punishment of certain offences hereinafter (See'3 Wn
mentioned : Be it therefore enacted by the King’s most 1V. ch.3;
escellent Majesty, by and with the advice and consent giatutes of
of the Legislative Council and Assembly of the Province 5 Vic. chs.
of Upper Canada, constituted and assembled by virtue of 2;1)25’ %&
and under the authority of an act passed in the Parlia-
ment of Great Britain, intituled “ An act to repeal cer-
tain parts of an act passed in the fourteenth year of his
Majesty’s reign, intituled ¢An act for making more
effectual provision for the government of the Province of
Quebec, in North America, and to make further provi-
sion for the government of the said province,” and by
the authority of the same, that in case of the conviction
of any person after the passing of this act of any larceny L ‘
. s . arceny and
or of manslaughter; or of any assault with intent to other offen-
commit any felony ; or of felonious rescue ; or of assault- gf&é%:fas‘
ing with any weapon a sheriff, or other peace officer, in heretofore:
‘the execution of his duty; or of any forgery which be-
fore the passing of this act was not. punishable with death,
with or without benefit of clergy; or of perjury; or of
fraud ; or cheating; or conspiracy; or of being acces-
sory, before or after the fact, to larceny or any other
felony ; or of receiving stolen goods; or of embezzle-
ment; or of uttering or tendering in payment false or
counterfeit money, resembling any of the gold or silver
coins current in this province, knowing the same to be
false or counterfeit; or of any offence against a certain
statute of this province, passed in the fiftieth year of the
reign of his late Majesty King George the Third, intituled
“ An act for preventing the forging and counterfeiting of
foreign bills of exchange, and of foreign notes and orders

for the payment of money;” or of assisting in or at-
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tempting to effect the escape of a prisoner confined for a
felony or other crime, before or after conviction—the
person convicted of such offence may be sentenced to
such punishment as is now prov1ded by law for any
Or by impri- such offence ; or if the court which is to pass sentence
sonment . on such convict shall think fit, may be sentenced to be
omir with or imprisoned only, or imprisoned and kept to bard labour,
labour, or in solitary confinement in the common gaol; or in any
rl:oghzagi’mo' penitentiary or house of correction that hath been or
penitentiary, may be provided in this province for such purpose, for
&e. any term not exceeding seven years: Provided always,
Term not ‘
exceeding that where for any of the offences above mentioned a
seven years- specified term of imprisonment is now assigned by law, no
person shall be sentenced for such offence to be impri-
soned in a penitentiary, or other place of confinement,
for a longer penod than such specificd term: And pro-
vided a.lso, that in case a conviction shall take place of
Convictions 30Y Of the offences hereinbefore enumerated, except the
for offences offence of manslaughter, which before the passing of tlns
gf,‘;ge{,‘ig}’;‘“' act would have subJected the offender to any pumshment

punishable prov1ded by the act of the parliament of this prounce,
under 3 Wm
IV.ch.3, passed in the third year of his present Majesty's 1elgn,‘

:&gc‘t‘;g%y intituled “ An act to reduce the number of cases in
thisact. ~ which capltal punishment may be inflicted; to provide
other punishments for offences which shall no longer be’
capital after the passing of this act; to abolish the pri-
vilege called benefit of clergy; and to make other altera-
tlons in certain criminal ploceedmgs before and after
Quarter Ses- conviction ”—such punishment shall in no case be al-
flonsmot  tered or affected by this act.

empowered

to sentence 2. And be it further enacted by the authority afore-

an erson N .
o the peni- said, That no Court of General Quarter Sessions of the

tentiary for - Peace, or court having the like jurisdiction, shall have
two years. power to sentence any person convicted before them to

e ihgsh; be imprisoned in a penitentiary for a longer period than

25, 26 & 27.) tWo years. ‘
3. And be it further enacted by the authority afore-

said, That it shall and may be lawful for the governor,
lieutenant-governor, or person administering the govern-
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ment of this province, to commute the sentence of death geprence of
which may be passed upon any person convicted of a death may
capital crime, other than high treason or murder, and ated | by
with authority from his Majesty, upon &any person con- %"egg;;n
victed of high treason or murder, for transportatlon for for murder
life or term of years, to such place in his Majesty’s domi- 203 high
nions as may be assigned for the reception of convicts; '
or for banishment from this province for life or any term
‘of years; or for solitary confinement; or confinement
with or without hard labour in any penitentiary‘ or house
of correction that may be appointed for such purposes,'
either during life or for any term of years; and that an
instrument under the hand and seal of the governor,
lieutenant-governor, or person administering the govern-
ment of this province, declaring such commutation of
sentence, shall be sufficient authority to any of his Ma-
Jesty’s judces or justices in this province, having Jjuris-
diction in such cases, to make such orders, and give such
directions, under his hand and seal, as may be requisite -
for the change of custody of such convict, and for his
conduct to and delivery at any penitentiary or house of
correction in this province, and his detention therein,
according to the terms on which his sentence may have
been commuted

4. And be it further enacted by the authority. afore-
said, That the time during which any offender shall have gnﬂég‘;‘i‘;&;
continued in any common gdol under sentence of trans- sentence
portation, or under sentence of ‘confinement in the peni- 25 . .-

tentiary, shall be reckoned in discharge, or part discharge, :hentemr! tgf
of the term which shall be appointed by such sentence. Jf,’ns"o )

7 Wir, IV. cu. 7.
An Act respecting the transportation of convicts.

WHEREAS it is expedient to facilitate the transportation
of offenders to such place or places in his Majesty’s do-
‘minions ‘as may be assigned for the reception of convicts,

Preamble.
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(See 40 Geo. and to make further provision in respect to the punish-
L ch- 15 ment of transportation: Be it therefore enacted by the
g%}i?:dt’h: & King's most excellent Majesty, by and with the advice
24, 25, 26 & and consent of the Legislative Council and Assembly of
2y the Province of Upper Canada, constituted and assem-
bled by virtue of and under the authority of an act passed
in the Parliament of Great Britain, intituled, “ An Act
to repeal certain parts of an act passed in the fourteenth
year of his Majesty's reign, intituled, ¢ An Act for making
more effectual provision for the government of the Pro-
vince of Quebec, in North America,” and to make further
provision for the government of the said province,” and
by the authority of the same, That notwithstanding any
thing contained in a certain act of the parliament of this
Transporta- PTOViNCe, passcd in the fortieth year of the reign of his
tion may be late Majesty King George the Third, intituled, “ An Act
?:E ?ﬂtﬁ:ﬁ for the further introduction of the criminal law of Eng-
ment. land in this province, and for the more effectual punish-
ment of certain offenders,” it shall be lawful after the
passing of this act, to scntence offenders to transporta-
tion, not only in such cases where by any law now in
force, or hereafter to be passed, it is expressly provided
that such offenders may be transported, but also in every
case in which by the provisions of the said act passed in
the fortieth year of the reign of his late Majesty King
George the Third, the person convicted would be liable
to be banished from this province: Provided always
nevertheless, that no offender shall under the authority
of this act be sentenced to be transported, except by such
court, and in such cases, and for such term of time, as the
same offender might, according to the said act, be banished
from this province; and that nothing in this act con-
tained shall extend, or be construed to take away or affect
the power of sentencing offenders to be banished accord-
ing to the act hereinbefore recited, when it shall appear
proper to pass such sentence. ‘
2. And be it further enacted by the authority afore-
said, That all and singular the provisions now in force.
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which are contained in the said act of the parliament of pyihment
this province, passed in the fortieth year of the reign of for returning
his late Majesty King George the third, respecting per- g';’,’:’af{:,‘,‘ .
sons returning to this Provmce before the expiration of

the period for which they have been banished by sentence

of a Court, or have consented to be banished according

to the terms of any conditional pardon, granted to a con-

vict sentenced to suffer death, shall equally extend to

and be in force with respect to any person returning from
transportation after this act, whether such person shall

have been sentenced to be transported, or having been

capitally convicted, shall have been pardoned on condmon

of being transported.

3. And be it further enacted by the authority afore-
said, That the sentence in case of transportation shall be, Form of sen-
that the offender shall be transported for a time to be transporta-
mentioned in such sentence, or for life, where that may be tio
lawful, and shall in the opinion of the court passing such
sentence appear proper, to such place as the governor,
lieutenant-governor, or person administering the govern-
ment of this province, by and with the advice of the
executive council thereof, shall appoint.

4. And be it further enacted by the authority afore-
said, That it shall and may be lawful for the governor, gfncfpgfta.
heutenant-go'vernor, or person administering the govern- tion to be
ment of this province, by and with the advice of the g;'g:g;gﬁ,,
executive council thereof, to determine, upon reference to &c
his Majesty’s government in England, to what foreign °
possession of his Majesty convicts shall be transported

from this province under the provisions of this act.

nc11

5. And be it further enacted by the authority afore-
said, That an instrument under the sign manual of the Judge’s
governor, heutenant-governor, or person administering the‘ )
government of this province, and directed to the judges
of the court of king’s bench, declaring to what colony or
place it has been determined to transport any convict,
shall be sufficient authority for the judge who passed
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sentence on such convict, or.in his. absence, for any other
Jjudge of the said court, to make his ‘warrant, authorising
any person or persons to carry.and secure such convict
in and through this province, towards the sea-port or place
from whence he or she is to be transported and if any
person or persons shall rescue such conwcts, or ‘any of
them, or assist them, or any of them, in making their
escape from such person or persons as shall have them in
their custody, as aforesaid, such offence shall be punlsh-
~ able in the same manner as if such convict had, at’ the
time it was committed, been confined in a gaol’ or pmson
in the custody of the sheriff or gaoler, after sentence for
the crime of which he shall have been convicted.

Imprison- 6. And be it further enacted by the authonty afore-
menttobe  said, That the time during which any offender shall haye
e Nt me continued in gaol under sentence of transportation, shall
termof — he taken and reckoned in part discharge or satxsfacnon of

transporta-
tion. the term of his transportation.

7. And be it further enacted by the authonty afore-
Expenses of S31d, That the expenses of carrying this act into execu-
removing  tion, so far as respects the removal of convicts in order
g‘;‘};ﬁg‘ﬁ:&m to their being transported, shall be annually 1a1d before

parliament. hoth houses of the legislature.

8. And be it further enacted by the authonty af'ore-
P iy Said, That if by reason of any difficulty occurring, which
rovision in

case sentence Ay prevent the transportauon or reception of any convict
o Aranspor, in any colony or possession of his Majesty, the sentence
be carried  which shall have been passed on any such convict cannot
into effect:  pe carried into effect, such convict may be detained'in
prison, for a period not longer than that for which he

shall have been sentenced to be transported, unless' it

shall appear expedient to pardon such conviet ; in which

case it may be made a condition of such. pardon, that- the

convict shall banish himself from this province, for a period

not exceeding the residue of the tnne for whlch he ‘was to

have been transported. - RIS
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4&5VIC CH. 24.

An Act for improving the administration of Criminal Justwe in
this Province.

WuEREAS it is expedient, with a view to improve the Preamule.
administration of justice in criminal cases in this pro-
vince, to define under what circumstances persons may
be admitted to bail in cases of felony; and to make
better provision for taking examinations, informations,
bailments, and recognizances, and returning the same to
the proper tribunals; and to relax in some instances the
technical strictness of criminal proceedings, so as to
insure the punishment of the guilty without depriving the
accused of any just means of defence; and to abolish the
benefit of clergy and some matters of form which impede
the due administration of justice; and to make better
provision for the punishment of offenders in certain
cases; Be it therefore enacted by the Queen’s most ex-
cellent Majesty, by and with the advice and consent of
the Legislative Council and Legislative Assembly of the
Province of Canada, constltuted and assembled by virtue
of and under the authority of an act passed in the Par-
Liament of the United Kingdom of Great Britain and
Ireland, and intituled “An act to re-unite the pro-
vinces of Upper and Lower Canada, and for the go- *h b
vernment of Canada,” and it is hereby enacted, by adm?;gg’;oe
the authority of the same, that where any person : shaill Zg:rgg o
be taken on a charge of felony, or suspicion of felony, felony. and
before one or more justice or justices of the peace, and noo ™2¥
the charge shall be supported by positive and credible
evidence of the fact, or by such evidence as, if not ex-
plained or contradicted, shall, in the opinion of the jus-
tice or justices, raise a strong presumption of the guilt of
the person charged, such person shall be committed to
prison by such justice or justices™in the manner herein-
after mentioned; but if there shall be only one justice
present, and the whole evidence given before him shall
be such as neither to raise a strong presumption of guilt,
nor to warrant the dismissal of the charge, such justice

U ‘
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shall order the person charged to be detained in custody,
and such person shall be taken before two Justlces at the
least ; and where any person so taken, or any person in
the ﬁrst instance taken before two Justlces of the peace,
shall be charged with felony or on suspicion of fclony,
and the evidence glven in support of the charge, shall, in
the opinion of such justices, not be such as to raise a
strong presumptmn of the guilt of the person charoed
and to require the committal of such person, or such
evidence shall be adduced on behalf of the person charged
as shall in the opinion of such justices, weaken the pre-
sumption of guilt, but there shall, notwithstanding, ap-
‘pear to such justices, in either of such cases, to be suf-
ficient ground for judicial inquiry into the guilt of the
person charged, such person shall be admitted to bail by
such two justices in the manner hereinafter mentioned :
Provided always, that nothing herein contained shall be
construed to require any such justice or justices to hear
evidence on behalf of any person so charged as aforesaid,
unless it shall appear to such justice or justices to be meet
and conducive to the ends of justice to hear the same.
2. And be it enacted, that two justices of the peace,
Beforeany before they shall admit to bail, and one or more justice
Charged with OT justices, before he or they shall commit to prison, any
felony, &c., person arrested for felony, or on suspicion of felony, shall
shall be
pailedor  take the examination of such person, and the information
fﬁé“,muéifﬁ‘é upon oath of those who shall know the facts and circumn-
shall take  stances of the case, and shall put the same, or.as much
fﬂ‘l‘;ﬁ’n‘g“me thereof as shall be material, into writing, in the presence
examination, of the party accused, if he be in custody, who shall have
&c., and bin
witnesses to full “opportunity afforded him of cross-examining such
appearat  witnesses, if he shall think proper so to do, and the two
justices admitting to bail shall certify the ballment in
writing; and every such justice shall have authority
to-summon any person within his 1urxsd1ctxon, ‘whom he
shall have reason to cons1der capable of giving material
evidénce . concerning any such -felony or suspicion of
felony, and to examine such person ot 'oath,"touching’ the

same, and ts ‘bind by recognizance all’ ‘such’ persotis® as
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konow or declare any thing matenal touching any such
felony, or suspicion of felony, to appear-at the ‘next court

of Oyer and Términer, or gaol delivery, or other court at

which the trial of such offence is intended to be had, then

and there to prosecute and give evidence against the

party accused ; and such justices and justice, respectively,

shall subscribe all such examinations, informations, bail-

ments, and recognizances, and deliver, or cause to be
delivered the same to the proper officer of the court in.
which the trial is to be, before, or at the opening of the
court; and in case any person so summoned shall refuse Eg;};mgz- to
to subxmt to such examination or to enter into such re- pe gelivored
cognizance, it shall be lawful for the justice or justices to o the court.
commit (¢) such person to the common gaol of the dis-

trict, county, city, or town, until such person shall submit
to such examination, or shall enter into such recog-
- nizance, or be discharged by due course of law : Provided
that no such examination shall subject the party examined
to any prosecution or penalty, or be given in evidence
against such party, save on any indictment for having
committed wilful and corrupt perjury m such examina-
tion.

. 3. And be it enacted, that every justice of the peacec,

Duty of jus-

before whom any person shall be taken on a charge of tices on
- misdemeanor, or suspicion thereof, shall take the exami- charges of
nation of the person charged, and the information upon nor.

oath of those who shall know the facts and .circum-
/ stances of the case, and shail put the same, oras much

thereof as shall be material, into writing, before he shall

commit to prison or require bail from the person so
charged ; and in every case of bailment, shall certify the
ballment in wrmng, and shall have authority to bind all

-persons by recognizance to appear to prosecute or' give
~evidence against the party accused in like manner as
in cases ‘of felony; and shall subscribe all examinations,
informations, bailments, and recognizances, and deliver

(?) See Evans v. Rees. 12 A. & E. 55 ; for power ofa Justlce
to commit a witness for not appearmg to enter mto a recogm-
zance, to give testxmony.
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or cause to be delivered the same to the proper officer
of the court in which the trial is to be, before, or at the
- opening of the court, in like manner as in cases of
No traverse €100y, and that no traverse or other postponement of
allowed.  any trial thereupon had, shall be allowed except upon
special cause shewn to the satisfaction of the sald court
* or by consent of the prosecutor. : S
4. And be it enacted, That every coroner, .upon any
Dutyof  inquisition taken before him, whereby any person shall be
Coroner- jndicted for manslaughter or murder, or as an accessory
‘ to murder before the fact, shall, in presence of the party
accused, if he can be apprehended, put in writing “ihe
evidence given to the jury before him, or as much thereof
as shall be material, giving the party accused full oppor-
tunity of cross-examination ; and shall have authority to
bind by recognizance all such persons as know or declare
any thing material touching the said manslaughter or
- murder, or the said offence of being accessory to murder,
to appear at the next court of oyer and terminer, or
gaol delivery, or other court at which the trial is to be,
then and there to prosecute or give evidence against the
party charged ; and every such coroner shall certify and
subscribe the same evidence, and all such recognizances,
and also the inquisition before him taken, and shall deliver
the same to the proper officer of the court in which the
trial is to be, before, or at the opening of the court.
5. And be it enacted, That when and so often as any
When party person shall be committed for trial by any justice or jus-
committed o tices, or coroner as aforesaid, it shall and may be lawful
h?;iffes‘(*;: for such prisoner, his counsel, attorney or agent, to notify
notice there- the said committing justice or justices, or coroner, that
of to forward ho wil] 50 soon as counsel can be heard, move her

all informa-
tionsto Clerk Majesty's Court of Superior Jurisdiction for that part of

‘é,?ﬁn . the province in which such person stands committed, or
one of the judges thereof, for an order to the justices of
the peace, or voroner for the district where such prisoner
shall be confined, to admit such prisoner to bail, where-
upon it shall be the duty of such committing: justice or -

Jjustices, or coroner, with all convenient expedition, to
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‘transmit to the office of the. Clerk of the Crown,. close
under the hand and seal of one of them, a certified copy
of all informations, examinations and “ther evidences,
touching the offence wherewith such prisoner shall.be
charged, together with a copy of the warrant of com-
mitment and inquest, if any such there be, and that the
packet containing the same shall be handed to the person
applying therefor, in order to such transmission, and it
shall be certified on the outside thereof to contain the
information touching the case in question.
- 6. And be it enacted, That upon any application to
her Majesty’s Court of Superior Criminal Jurisdiction, for Same orders
that part of the province within which such person stands as in Habeas
committed, .or to any judge thereof, the same order C°TPUS:
touching the prisoner being bailed or continued in custody,
shall be made as if the party were brought up upon a
habeas corpus.
7.. And be it enacted, That if any justice or coroner
shall neglect or offend in any thing contrary to the true Penalty on
intent and meaning of any of the provisions of this act, Jgg;;;‘gg;;““
it shall be lawful for the court to whose officer any such
examination, information, evidence, bailment, recogni-
. zance, or inquisition ought to- have been delivered, and
--such court is hereby authorised and required, upon exami-
mnation and proof of the offence, in a summary manner, to
set such fine upon every such justice or coroner, as the
- court shall think meet.
8. And be it enacted, That the provisions of this act Provisions
‘ relatlng to justices and coroners, shall apply to the jus- \30BY '
“tices and. coroners, not only of districts and counties at and coroners.
- large, but also of all other jurisdictions,
» 9..And be it enacted, That all persons ’med for Persons
- felonies shall be admitted, after the close of the case for }r;@d f"é)
- the prosecution, to make fall answer and defence thereto have penefit
- by. counsel; learned. in the law, or by attorney in. the °f counsel.
;courts- where attornies practise as counsei. )

( ]) Tf, ina case of felony, ‘the prisoner’s counsel has aadres-
sed the jury, the:prisoner himself-will'-not be alowed. to-ad«

vl
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) 10. And be it enacted, that in all cases of summary
Samein  conviction, persons accused shall be admitted to make
summary  their full anfver and defence, and to have all wit-
conviction.
nesses examined and cross-examined by counsel or
attorney ¢r)
. And be it enacted that when and so often as the
s for attendancc of any person confined in any gaol or prison in
prisoners to this province, or upon the limits thereof, shall be required
betiedat  in any Court of Assize and Nisi Prius, or Oyer and Ter-
miner or General Gaol Delivery, or other court, it shalt
and may be lawful for the court before whom ‘such pri-
soners shall be required to attend, in its discretion to
make order upon the sheriff, gaoler, or other person having
the custody of such prxsoner, to deliver such prisoner to
the person named in such order to receive him, which
person shall thereupon instantly convey such prisoner to
the place where the court issuing such order shall be
sitting, there to receive and obey such further order as
to ‘the said court shall seem meet: Provided always,
Proviso.  that no prisoner confined for any debt or damages in any
~ civil suit shall be thereby removed out of the district
where he shall be confined.
12. And beit enacted, That all persons who, after the
Prisoners passin«r of this act, shall be held to bail or committed to
copies of de- prlson for any offence against the law, shall be entitled to
Sgg;ﬁ;’t"ihem require and have on demand (from the person who shall
have the lawful custody thereof, and who is hereby re-
quired to deliver the same) copies of the examinations of
the witnesses, respectively, upon whose depositions they
have been so held to bail, or committed to prison, on
payment of a reasonable sum for the same, not exceeding
three pence for each folio of one hundred words: Pro-

vided always, that if such demand shall not be made

dress them also.—R. v. Boucher. 8 C, & P. 141; R. v. Rlder.
8C. & P. 531.

(k) As to the right of an attorney to be present on behalfof
a prisoner on a prehmmary examination on a charge of felony,
‘before magistrates—See R. ». Borron. 3 B, & Ald. 432; Cox
. Coleridge. 1 B. & C. 37.
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before the day appointed for the commencement of the
assize or sessions at which the trial of the person on
whose behalf such demand shall be made, is to take place,
such person shall not be entitled to have any copy of
such examination of witnesses, unless the judge or other
person to preside at such trial shall be of opinion that
such copy may be made and delivered without delay or
inconvenience to such trial, but it shall, nevertheless, be
competent for such judge or other person so to preside at
such trial, if he shall think fit, to postpone such trial on
account of such copy of the examination of witnesses not
having been previously had by the party charged. ()

13. And be it enacted, That all persons under trial
shall be entitled, at the time of their trial, to inspect Persone may
without fee or reward all dfaposxtions (or copies thereof) :i‘;;%*‘:igiggs.
which have been taken against them, and returned into ‘
the court before which such trial shall be had. ‘

14. And be it enacted, That if any person whatever,

(1) A magistrate is not bound by law to return all that is
stated by the witnesses on a charge of felony, but only all what
is material to the case; and though they ought to contain
what was stated, that the prisoner may know what he has to-
answer, there isa difference between a witness at the trial ad-
ding to his deposition and contradicting it, and it seems that
the chiefobject in granting the prisoner the depositions, wasto
guard agaicstan dttempt at such contradiction.—R. v. Coveney.
7C. & P. 667, 817, 650. Where depositions are taken and re-
turned by a coroner, the prisoner may obtain 2 copy of them.
—R. v. Greenacre. 8 C. & P. 82. A prisoner is not cutiiied
to'a copy of his own statement returned by the magistrate, as
made before him, but only to a copy of the depositions of the
' witnesses against him.—R. v. Aylett. 8 C. & P. 669. The
depositions taken before a magistrate against a prisoner can-
not be read against him, where the witness has died since the
examination, unless the depositions in eross examination have.
been- correctly taken and returned to court. Depositions
taken ‘in cross examination at a subsequent time to-those in
chief, and not signed by the committing magistrates, are so
irregular as to prevent the whole depositions being read against
the prisoner; .and: this although both are proved by one of the
committing magistrates ‘to have been correctly taken.—R. v,
France, 2 M. & Rob. 207. : : S
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A plea of not DINg arraigned upon any indictment for treason, felony,
guilty with- or piracy, shall plead thereto a. plea of *“not guilty,”
g:;nm;urze the Such person shall by such plea, without any further form,
g‘{f’é"_‘;e' on he deemed to have put himself or herself upon- the
s trial by . .

jury, - country for trial, and the court shall, in the usual manner,
" order a jury for the trial of such person accordingly. (m)
15. And be it enacted, That if any person,. being
zlg 2fe;§fusci . arraigned upon or charged with any indictment or infox-
courtmay Ination for treason, felony, piracy, or misdemeanor, shall
ordera plea stand mute of malice, or will not answer directly to.the
guilty”, indictment or information, in every such case, it shall be
to,be enter- Jawful for the court, if it shall so think fit, to order the
proper officer to enter a plea of “not guilty” on behalf
of such person; and the plea so entered shall have the
same force and cffect as if such person had actually

‘pleaded the same.
16. And be it enacted, That if any person indicted
Every chal- for any treason, felony, or piracy, shall challenge peremp-

enge beyond .

the legal  torily a greater number of the men returned to be of the
number shall jury than such person is entitled by law so to challenge,
in any of the said cases, every peremptory challenge
beyond the number allowed by law in any of the said
* cases, shall be entirely void, and- the trial of such shall

proceed as if no such challenge had been made. (n)

(m) A prisoner who has pleaded guilty to a charge of
- larceny, cannot, after sentence has been passed, be allowed to
githdraw his plea, and plead not guilty.—R. v. Selbe. 9 C. &
. 346. ‘ ‘ ’
() If on the trial of a case of felony, the prisoner peremp-
torily challenge some of the jurors, and ‘the counsel for the
prosecution also challenge so many that a full jury cannoot:be
had, the proper course is to call over the whole of the panel
in the same order as before, ouly omitting those who have
been peremptorily challenged by the prisoner: and as each
juror then appears, for the counsel for the prosecution to state
their canse of challenge, and if they have sufficient canse; and
the prisoner does not challenge, for such juror to be:sworn—
R.v Geach. 9 C, & P.499. It is no cause of challenge of 2
Juror by the counsel for the prosecution, in-a case.of:felomny,
that the juror is.a: client of the prisoner,. who is .an-attornes,
~—1b. 1In a case of felony, after a prisoner has challenged 20
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17. Andbe it enacted, That no plea setting forth any Attainder of
attainder shall be pleaded in bar of any indictment, unless 2‘,’{,’,‘,?;“
the attainder be for the same offence as that charged in pleadable
the indictment.

18. And be it enacted, That where any person shall Jury shall -
be indicted for treason or felony, the jury 1mpa.nelled to "";r’ggg‘e"res
try such person shall not be charged to enquire concerning lands &c.,
his lands, tenements or goods, nor whether he fled for ;‘,g'ﬂ‘;;‘e“‘e’
such treason or felony.

19. And. be it enacted, That benefit of clergy with ‘
respect to persons convicted of felony shall be abolished ; 3:_"‘3* of
but that nothing herein contained shall prevent the abolished.
joinder in any indictment of any counts which might have
been joined before the passing of this act.

20. And be it enacted, That no person convicted of ‘
felony shall suffer death, unless it be for some felony mhsa;nf‘e;o-
which was excluded from the benefit of clergy by the law shall be
in force in that part of this province in which the capital.
trial shall be before the commencement of this act, or
which shall be made punishable thh death by some act
passed after that day.

21. And whereas it is exped1ent to prevent all doubts
respecting the civil rights of persons convicted of felonies Every pun.
not capital, who have undergone the punishment to which }:',’o"“l‘;“;,{g:
they were adjudged ; Be it therefore enacted, that where it has been

~any offender had been or shall be convicted of any felony Egﬁ,‘;'.f;’m
not punishable with death, and hath endured or shall the effect of
endure the punishment to which such offender hath been der the great
or shall be adjudged for the same, the punishment so *¢a!
endured hath and shall have the like effects and conse- ‘
quences as a pardon under the great seal as to the felony

whereof the offender was so convicted: Provided always,

that nothing herein contained, nor the enduring of such
punishment, shall prevent or mitigate any punishment to

which the offender xmght otherwise be lawfully sentenced,

ona subsequent conviction for any other felony.

of the j Jurors perempton)y, he may still examine any others of
the jurors who are subsequently called, as to their quslifica-
tion.—Jb, _
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: 22. And whereas there are certain misdemeanors which
,’gg;;;;i“i;‘ render the parties- convicted thereof incompetent wit-
:gg{lz;igua') nesses, and it is expedient-to restore the competency of
a party an in- Such parties after they have undergone their punishment ;
;"i‘t’;’l’?‘s’;"g;er be it therefore enacted, that where any offender hath been
hehasun-  or shall be convicted of any such misdemeanor- (except
o o perjury or subornation of perjury) and hath endured or

shall endure the punishment to which such offender hath
been or shall be adjudged for the same, such offender
shall not, after the punishment so endured, be deemed to
be by reason of such misdemeanor an incompetent wit-

ness in any court or proceeding civil or criminal.

23. And be it enacted, that in all cases in which any
S;;’({‘;;:sbe person shall be charged with felony, the officers of the
from public court before which such person shall be ‘tried, or any
funds. procceding had with regard to such charge, and who shall
render any official services in the matter of such charge,
or in the course of such trial, to the person so" charged
with felony, shall be paid their lawful fees for all such
services out of the public funds, in the same manner as
other fees due and payable to them in respect of official
services by them rendered to the crown, in the conduct
of public prosecations, are now paid, and no such fees
shall in any case be demanded of or payable by the per-

son charged with such felony.
F 24. And be it enacted, that every person convicted of

clonies not

capital, pun- any felony not punishable with death, shall be punished
ishable’ un- i, "the manner prescribed by the statute or statutes spe-

der the Act ‘
relating cially relating to such felony; and that every person con-

;{’,‘,’;‘:ﬁ;};e victed of any felony for which no punishment hath’ been

uuder this  or hereafter may be specially provided, shall be deemed
to be punishable under this act, and shall be liable, at
the discretion of the court, to be imprisoned at hard
labour in the provincial penitentiary for any term not less
than seven years, or to be imprisoned in any other prison
or place of confinement for any term not exeeedmg two
years.*

sl T

% See 5 & 6 Vic. ch, 5,

e
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25. “And be it enacted, that if any person sentenced Persons re-
or ordered, or hereafter to be sentenced or ordered, to be 2;‘;,‘32;3,{;‘.’"‘
transported, or who shall have agreed or shall agree to tion may be.

tried where
transport or banish himself or herself on certain condi- found, &c.
tions, either for life or for any number of years, shall be
afterwards at large within any part of this province, con-
trary to such sentence, order, or agreement, without some
lawful cause, before the expiration of his or her term of
transportation or banishment, every such offender shall be
guilty of felony, and shall be Liable to be transported be-
yond the seas, for his or her natural life, and previously
to transportation, shall be imprisoned for any term not
exceeding four years; and every such offender may be
tried either in the district, county, or place where such
offender shall be found at large, or in the district, county,
or place in or at which such sentence or order of trans-
- portation or banishment was passed or made.’

26. And be it enacted, that in any indictment or in- syegation of
formation against any offender for being at large in this sentence, &c.
province contrary to the prov1sxons of this act, or of any tation Fouff -
other act hereafter to be in force in this province, it shall gient, with-
‘be sufficient to allege the sentence or order of transpor- to indict-
tation or banishment of such offender, without alleging ™™
any indictment, information, trial, conviction, judgment,
or other proceeding, or any pardon or intention of mercy,
or - signification thereof, of or against or 'in ~any manner
relating to such offender.

27.-And be it enacted, that the clerk of the court or gertificate of
other - officer having the custody of the records of the g;ejlee"zf::f'
court ‘where any such. sentence or order of transportation of the court,
or banishment shall have been passed or made, or his Sumoert,
deputy; shall, at the request of any person on bechalf of
her Majesty, make out and give a certificate in writing,
signed by him, containing the effect and substance only
(omitting the. formal part) of any indictment, information,
and-conviction of such offender, and of the sentence or
order for his or her transportation or banishment, (not
taking for.the same more than the sum of five shillings,)

which certificate shall be sufficient evidence of the con-
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viction and sentence or order for the transportation or
banishment of such offender; and every such certificate
shall be received in evidence, upon proof of the signature
of the person signing the same.
The court 28. And be it enacted, that where any person shall
may order be convicted of any offence punishable under this act, for
hard labout which imprisonment may be awarded, it shall be lawful

or solitary .

confinement for the court to sentence the offender to be imprisoned,

as part of the N . .

sentence of OT to be imprisoned and kept to hard labour in the com-

mll’]"t’s"“' mon gaol, or house of correction, and also to direct that’
the offender shall be kept in solitary confinement, for any
portion or portions of the term of such imprisonment or
of such imprisonment with hard labour, not exceeding
one month at any one time, and not exceeding three
months in any one year, as to the court, in its discretion,
shall seem meet.

1f a person 29. And be it enacted, that whenever sentence shall

under sen- b

tence for e passed for felony on a person already imprisoned

another under sentence for another crime, it shall be lawful for

crime 1§ con- . -

victed of  the court to award imprisonment for the subsequent

felony . offence, to commence at the expiration of the imprison-

maypass a ment to which such person shall have been previously

:2;’,‘;2‘139“' sentenced ; and where such person shall be already under
e . Sentence of imprisonment, the court may award such
pirationof  sentence for the subsequent offence, to commence at the
thefirst.  expiration of the imprisonment to which such person shall
have been previously sentenced, although the aggregate
term of imprisonment may exceed the term for which
such punishment could be otherwise awarded.
Pupishment ~ 30. And whereas it is expedient to provide for the
for a subse- : ; 3
quentof-  more exemplary punishment of offenders who commit
fence. felony after a previous conviction for felony, whether such
conviction shall have taken place before or after the com-
mencement of this act; be it therefore enacted, that if
any person shall be convicted of any felony not punishable
with death, committed after a previous conviction for-
felony, such person ghall on such subsequent conviction
be liable, at the discretion of the court, to be imprisoned -

at hard labour in the provincial penitentiary for any.
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term:not less than seven years, or to be imprisoned in any
other prison or place of confinement for any term not
exceeding two years; and in- any indictment for any such
felony committed after a previous conviction for felony, it
shall be sufficient to state that the offender was at a cer-
tain time and place convicted of felony, without otherwise
describing the previous felony; and a certificate contain-
ing the substance and effect only, (omitting the formal
part) of the indictment and convietion for the previous
felony, purporting to be signed by the clerk of the court
- or other officer having the custody of the records of the
court where the offender was first convicted, or by the
deputy of such clerk or officer (for which certificate a fee
of five shillings and no more, shall be demanded or
taken,) shall upon proof of the identity of the person of
the offender be sufficient evidence of the first conviction,
without proof of the signature or official character of the
- person appearing to have signed the same; and if any
such clerk, officer, or deputy shall utter any false certifi-
cate of any indictment and couviction for a previous
felony, or of any sentence or order of transportation or
bamshment, or if any person, other than such clerk,
officer, or deputy, shall sign any such certificate as such
clerk, officer or deputy, or shall utter any such certificate’
with a false or counterfeit signature thereto, every such
offender shall be guilty of felony, and being lawfully con-
victed thereof, shall be liable, at the dxscretlon of the
court, to be imprisoned at hard labour in the provincial
penitentiary for any term not less than seven years, or to
be imprisoned in any other prison or place of confine-
ment for any term not exceeding two years.

31. And whereas it is expedient to abolish the punish-
ment of the pillory; Be it therefore enacted, That from f}l :’gi”,’,’i’{;ﬂﬁy
and after the commencement of this act, judgment shall abolished.
not be given and awarded against any person or persons
convicted of any offence, that such person or persons do
stand in or upon the pillory, any law, statute or usage to
the contrary notwithstanding: Provided, that nothing
herein contained shall extend or be construed to extend

X
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in any manner to change, alter or affect any punishment
whatever, which may now be by law inflicted in respect
of any offence, excepting only the punishment of the
pillory. ‘
) 32, And be it enacted, That from. and after the
Norenort t0 commencement of this act, it shall not be necessary that

he made to
the Governor any report should be made to the governor, lieutenant-

of the case of ‘ o s . .
any capital ~GOVEINOr, OF Person administering the government, in the
tenvict. case of any prisoner convicted before any court and now
under sentence of death, or who may be hereafter con-
victed before any court and sentenced to the like punish-
ment, previously to such sentence being carried into exe-
cution ; any law, usage orcustom to the contrary not-
withstanding. ‘ |
33. And be it enacted, That whenever any offender
Ihe court ~ shall hereafter be convicted before any court of criminal
from judicature, of any crime for which such offender shall be li-
Peaemene ¢ able to the punishment of death, and the court shall be of
on persons  opinion that, under the particular circumstances of the
convicted of ) . .
crimes lable Case, such offender is a fit and proper subject to be re-
tothepun-  commended for the royal mercy, it shall and may be
death; and lawful for such court, if it shall think fit so to do, to
orderthe  direct the proper officer, then being present in the court,
enteredof  to require and ask (whereupon such officer shall require
and ask), whether such offender hath or knoweth any
thing to say why judgment of death should not be recorded
against such offender, and in case such offender shall not
allege any matter or thing sufficient in law to arrest or
bar such judgment, the court shall and may, and is hereby
authorized to abstain from pronouncing judgment of
death upon such offender, and instead of pronouncing
such judgment to order the same to be entered of record,
and thereupon such proper officer as aforesaid shall and
may and is hereby authorised to enter judgment of death
on record against such offender in the usual and accus-
tomed form, and in such and the same manner as is now
used, and as if judgment of death had actually been pro-
nounced in open court against such offender by the court.

S4. And be it enacted, That a record of every such
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judgment, so entered as aforesaid, shall have the like Such record
effect to all intents, and be followed by all the same con- same effect
sequences as if such judgment had actually been pro- apusbr
nounced in open court. ' :

35. And be it epacted, That whenever any offender
shall hereafter be convicted before any court of criminal $ourtto
judicature, of any offence for which such offender shall tionin
be liable to and shall receive sentence of death, and Certaincases.
the court shall be of opinion that, under the circumstances
of the case, the judgment of the law ought to be carried
into effect, it shall be lawful for the said court, and such
court is hereby required, to order and direct execution to
be done on such offender in the same manner as any court
is empowered to order and dircet execution by the law as’
it stood before the passing of this act.

36. Provided always, and be it enacted, that nothing Not to affect
in this act contained shall affect her Majesty’s royal pre- [i¢ to¥il
rogative of mercy. ‘ ‘

'37. And for the more effectual prosecution of acces-
sories before the fact to felony, Be it enacted, that if' any accessory
person shall counsel, procure or command any other per- ‘f’:cff;g;h%c
son to commit any felony, whether the same be a felony tried asysuch,
at common law, or by virtue of any statute or statutes 2" 252

substantive

made or to be made, the person so counselling, procuring, felon, by any
. : . court which
or commanding, shall be deemed guilty of felony, and has jurisdic-

may be indicted and convicted as an accessory before the ton ggi;rg;pal
fact to the principal felony, either together with the prin- felon,
cipal felon, or after the couviction of the principal felon, (0)21‘;2::(?2:}1‘3

or may be indicted for and convicted of a substantive committed
felony, whether the principal felon shall or shall not have g; i Sens
been previously convicted, or shall or shall not be amen-
able to justice, and may be punished in the same manner

as any accessory before the fact to the same felony, if

(0) This statute only applies where the accessary might at
common law have been indieted with or without the convic-
tion of the principal, and therefore where a defendant was
indicted as accessary before the fact to the murder. of S. N.,
she having by his procurement killed herself, it was holden
élgat the statute did not apply.—R. vs. Russell, 1 Mood. C. C.
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convicted as an accessory, may be punished; and the

offence of the person so counselling, procuring, or com-

manding, howsoever indicted, may be inquired of] tried,

~ determived, and punished by any court which shall have

Jjurisdiction to try the principal felon, in the same manner

as if such offence had been committed at the same place

as the principal felony, although such offence may have

been committed either on the high seas or at any place on

land, whether within her Majesty’s dominions or without ;

and in case the principal felony shall have been committed

within the body of any district or county, and the offence

of counselling, procuring, or commanding shall have been

) committed within the body of any other district or county,

Irthe offnce the last mentioned offence may be inquired of, tried,

in different  detern. ined, and punished in either of such districts or
districts and

counties, ac- cocuntics : Provided always, that no person who shall be

ey once dub tried for any such offence, whether as an acces-

cither. sory before the fact, or as for a substantive felony, shall

be liable to be again indicted or tried for the same offence.

38. And for the more cffectual prosecution of acces-

Avcessory, o Sories after the fact of felony, Be it enacted, that if any

may be tried person shall ‘become an accessory afier the fact to any

by wny court felony, whether the same be a felony at common law, or

h ha
J:‘l:{;:,lgil‘lg:tll(;s’n by virtue of any statute or statutes made or to be made,
principat  the offence of such person may be inquired of, tried,
felon. detcrmived, and punished by any court which shall have

Jumgdlctlon to try the principal felon, in the same manner
as if the act by reason whereof such person shall have
become an accessory had been committed at the same
place as the principal felony, although such act may have
been committed either on the high seas, or at any place
on land, whether within her Majesty’s dominions or with-
out; and in case the principal felony shall have been
Ifthe offence committed within the body of any district or county, and
be committed
in different  the act by reason whereof any person shall have become
distriers . accessory, shall have been committed within the body of
cessory may any other district or county, the offence of such accessory
bewriedin® a5 be enquired of, tried, determined, and punished in

either,
either of such districts or counties ; Provided always, that
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no person who shall be once duly tried for any offence of
being an accessory shall be liable to be again indicted or
tried for the same offence. ‘

39. And in order that all accessories may be convicted
and punished in cases where the principal felon is not ;;f{;eii";’;o_
attainted, Be it enacted, that if any principal offender secuted after

. . o s . conviction of
shall be in anywise convicted of any felony, it shall be ¢he principal,
lawful to proceed against any accessory either bef"ore" or ;‘:3:’523“&
after the fact, in the same manner as if such principal notattainted.
felon had been attainted thereof, notwithstanding such
principal felon shall die, or be pardoned, or otherwise de-
livered before attainder; and every such accessory shall
suffer the same punishment, if such accessory be in any-
wise convicted, as such accessory should have suffered if
the principal bad been attainted. ‘

40. Aund for the more effectual prosecution of offences .
committed near the boundaries of districts or of counties, committed
or partly in one district or county and partly in another, 90 the boun-
Be it enacted, that where any felony or misdemeanor shall districts and

be committed on the boundary or boundaries of two or fotmeqin Y
more districts or counties, or within the distance of five either.
hundred yards of any such boundary or boundaries, or

shall be begun in one district or county and completed in

another, every such felony or misdemeanor may be dealt

with, inquired of, tried, determined, and punished in any

of the said districts or counties, in the same manner as if

it had been actually and wholly committed therein. (p)

(») This enactment, with respect to boundaries, means a
distance of 500 yards measured in a direct line from the bor-
der, and not 500 yards by the nearest road.— Reg. vs. Wood.
5 Jur.225.  An indictment against a constable of the borough
of Stamford, preferred at the quarter sessions for the borough,
charged “that F. M. late of &c. in the county of Northampton,
and within the borough of Stamford, constable, &ec. with force
and arms, at the parish aforesaid, in the borough aforesaid,”
did make an assault. The defendant traversed, and subse-

. quently removed the indictment by certiorari into the Court
of Queen’s Bench ; and a venire was awarded to the sheriff of
meolnshire. At the trial, the defendant objected, that the
indictment could not be tried by a jury of the county of Lin-
coln. The judge allowed the trial to proceed, reserving to

x2



Offences
committed
during a
journey or
voyage, may
be tried in
any county
or district
through -
which the
coach, &c.
passed.

When sides,
&e. of
highway
constitute
boundary,
offender may
be tried in
either
district or
county.

234 CRIMINAL -LAW.

~-41. And for the more effectual prosecution. of offences
committed during journies from place to place, Be it
enacted, that where any felony or misdemeanor shall be
committed on any person, or on or in respect of any pro-
perty, in or upon any coach, waggon, cart, or other car-

‘riage, whatever, employed in any journey, or shall be

comunitted on any person, or on or in respect of any pro-
perty, on board any vessel whatever employed in any
voyage or journey upon any mnavigable river, canal, or
inland pavigation, such felony or misdemeanor may be
dealt with, inquired of] tried, determined, and punished in
any district or county through any part whereof such
coach, waggon, cart, carriage, or vessel shall have passed
in the course of the journey or voyage, during which such
felony or misdemeanor shall have been committed, in the
same manner as if it had been actually committed in such
district or county; and in all cases where the side, cen-
tre or other part of any highway, or the side, bank, centre
or other part of any such river, canal, or navigation, shall
constitute the boundary of any two districts or counties,
such felony or misdemeanor may be dealt with, inquired of]
tried, determined, and punished in either of such districts

~or counties, through or adjoining to or by the boundary

of any part whereof such coach, waggon, cart, carriage, or
vessel shall have passed in the course of the journey or
voyage, during which such felony or misdemeanor shall
have been committed, in the same manner as if it had
been actually committed in such district or county. ‘
42. And in order to remove the difficulty of stating
the names of all the owners of property, in the case of
partners and other joint owners, Be it enacted, that in
any indictment or information for any felony or misde-

the defendant the benefit of the objection in the court above,
and the jury found the defendant guilty. It appeared that the
assault was committed within 500 yards of the boundary of
the counties of Northampton and Lincoln. Held, that the
indictment stated the offence to have been committed in the
county of Northampton ; that the trial was therefore had with-
out jurisdiction; and that the judgment must be arrested.—
Reg. vs. Mitchell. 2 Gale & D. 274,
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meanor, wherein it shall be requisite to state the owner- In indict-
ship of any property whatsoever, whether real or personal, Temsfor
which shall belong to or be in the possession of more mztefOO"rtw
than one person, whether such persons be partners in of parners,
trade, joint tenants, parceners or tenants in common, it ;:“2:5’,‘(”‘;‘];‘“‘
shall be sufficient to name one of such persons, and to partner by
state such property to belong to the person so named hime 3nd
and another or others, as the case may be; and whenever

in any indictment or information for any felony or misde-

meanor, it shall be necessary to mention for any purpose
whatsoever, any partners, joint tenants, parceners, or

tenants in common, it shall be sufficient to describe them

in the manner aforesaid ; and this provision shall be con-

strued to extend to all joint-stock companies and trus-

tees. ()

43. And be it enacted, that in any indictment or
information for any felony or misdemeanor committed in, J1 indict-
upon, or with respect to any church, chapel, or place of fetonies, &c.
religious worship, or to any bridge, court, court-house, Zi’;?’éﬁ%?
gaol, house of correction, penitentiary, infirmary, asylum, :‘;gﬁg’i)s"] "
or other public building, or any canal, lock, drain or sewer ings, pro-
erected or maintained in whole or in part at the expense Por% "e%d o
of the Province, or of any division or sub-division thereof, as being in
oron or with respect to any materials, goods, or chattels, A0y porien.
whatsoever, provided for or at the expense of the Province,
or of any division or sub-division thereof] to be used for
making, altering or repairing any bridge or highway, or
any court or other such building, canal, lock, drain, or
sewer as aforesaid, or to be usedin or with any such court
or other building, canal, lock, drain, or sewer, it shall not
be necessary to state such church, chapel, or place of
religious worship, or such bridge, court, court-house, gaol,
house of correction, penitentiary, infirmary, asylum, or
other building, or such canal, lock, drain, or sewer, or any
such matemals, goods, or chattels to be the property of
any person.’

(¢) If the property be laid in “ A. B. and others,” and A.
" B. be proved to be in partnership with one other only, the de-
fendant must be acquitted.— Arch. Crim. Law. 30.
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44. And with respect to property under turnpike trusts,
&’g{’;“]’fg of Be it enacted that in any indictment or information for.
trustees may any felony or misdemeanor, committed on or with respect
?fui't‘;‘é,m&c. to any house, building, gate, machine, lamp, board, stone,
post, fence or other thmg erected or provided, in pursuance
of any act in force in this Province, for making any turn-
pike road, or of any conveniences or appurtenances there-
unto respectively belonging, or any materials, tools or
implements provided for making, altering, or repairing
any such road, it shall be sufficient to state any such
property to belong to the trustees or commissioners of
such road, and it shall not be necessary to specify the

names of any such trustees or commissioners.

435. Aund for preventing abuses from dilatory pleas, Be

Indictments it enacted, that no mdlctment or information shall be

not to abate
b_ﬁ’ dilatory  abated by rcason of any dilatory plea of misnomer, or of

pleaof . want of addition, or of wrong addition of any party offer-
e " ing such plea, if the court shall be satisfied, by affidavit

or otherm:,e, of the truth of such plea; but in such case
the court shall forthwith cause the indictment or infor-
mation to be amended according to the truth, and shall
call upon such party to plead thereto, and shall proceed
as if no such dilatory plea had becn pleaded.

46. And in order that the punishment of offenders

What defects 02y "be less frequently intercepted in consequence of

::‘t:l}t;’g; technical niceties, Be it enacted, that no judgment upon

indictment  any indictment or information for any felony or misde-
after verdict ; . cord] -

or otherwise. meanor, whether after verdict or outlawry, or by confes-

sion, default or otherwise, shall be stayed or reversed for

want of the averment of any matter unnecessary to be

proved, nor for the omission of the words, “as appears

by the record,” or of the words, “with force and arms,”

or of the words “against the peace,” nor for the insertion

of the words *against the form of the statute,” instead

of the words “against the form of the statutes,” or vice

versa, nor for that any person or persons mentioned in

the indictment or mformatlon is or are designated by a.

name of office or other descriptive appellatlon, instead of
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his, her or their proper name or names, nor for omitting
to state the time at which the offence was committed, in
any case where time is not of the essence of the offence,
nor for stating the time imperfectly, nor for stating the
offence to have been committed on a day subsequent to
the finding of the indictment, or e\hlbltmg the intorma-
tion, or on an impossible day, or on a day that never
happened, nor for a want of a proper or perfect venue,
where the court shall appear by the indictment or infor-
mation to have had jurisdiction over the offence.

47. And be it enacted, that no judgment after verdict
upon any indictmeut or information for any felony or é;;ﬁi}"de_
mlxdemeanor, shall be stayed or reversed for want of a fects shall
similiter, nor by reason that the jury process has been foerce jutg-
awarded to a wrong officer upon an insufficient suggestion, mefgc«;ﬁel’
nor for any misnomer or misdescription of the oﬁicer re- ’
turning. such process, or of any of the jurors, nor because
any person has served upon the jury who has not been
returned as a juror by the sheriff or other officer; and
that where the offence charged shall be an offence there-
tofore crcated by any statute, or subjected to a greater
degree of punishment, or excluded from the benefit of
clergy, by any statute, the indictment or information
shall after verdict be held sufficient if it describe the
offence in the words of the statute creating the offence, or
prescribing the punishment, or e\cludmg the offender
from the beneﬁt of clergy.

48. And be it declared and enacted, that where the. ‘
Queen’s Majesty, or the Governor, Lieutenant Governor, {;ﬁg‘f}f”‘
or person administering the government of this province C"“g“;‘l“(‘)‘{‘:
for the time being, shall be pleased to extend the royal convict.
mercy to any offender convicted of any felony, punishable
with death or otherwise, and by warrant under the royal
sign manual, countersigned by one of the principal secre-
tarics of state, or by warrant under the hand and seal at
arms of such governor, licutenant-governor, or person
administering the government as aforesaid, shall grant to
such offender either a free or a conditional pardon, the
discharge of such offender out of custody, in case of a
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zances in
certain cases
not to be
estreated
without a
judge’s
order.

free pardon, and the performance of the condition in the
case of a conditional pardon, shall have the effect of a
pardon under the great seal for such offender, as to the
felony for which such pardon shall have been granted:
Provided always, that no free pardon, or any such dis-
charge in consequence thereof, nor any conditional pardon,
nor the performance of the condition thereof, in any of
the cases aforesaid, shall prevent or mitigate the punish~
ment to which the offence might otherwise be lawfully
sentenced, on a subsequent conviction for any felony
committed after the granting of any such pardon.

49. And whereas the practice of indiscriminately es-
treating recognizances for the appearance of persons to
prosecute or give evidence, or to answer for a common
assault, or in the other cases hereinafter specified, has
been found in many instances productive of hardship to
persons who have entered into such recognizances: Be
it therefore enacted, that in every case where any person
bound by recognizance for his or her appearance (or for
whose appearance any other person shall be so bound) to
prosecute or give evidence in any case of felony or mis-
demeanor, or to answer for any common assault or to
articles of the peace, shall therein make default, the
officer of the court by whom the estreats are made out,
shall, and such officer is hercby required to prepare a
list in writing, spccifving the name of every person so
makirg default, and the nature of the offence in respect
of which every such person, or his or her surety was so
bound, together with the residence, trade, profession, or
calling of every such person and surety, and shall in such
list distinguish the principals from the sureties, and shall -

. state the cause, if known, why each such person has not

appeared, and whether by reason of the non-appearance
of such person, the ends of justice have been defeated or

- delayed; and every such officer shall and such officer is

hereby required, before any such recognizance shall bé
estreated, to lay such list, if at a court of oyer and ter-
miner or gaol delivery in any district or county, or at any ‘
of her Majesty’s superior courts of record in this pro-
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vince, before one of the justices of those courts, respec-
mvely, or if at a session of the peace, before two of the
Jjustices of the peace, who shall have attended such courts,
who are respectively authorised and required to examine
such list, and to make such order touching the estreating
or putting in process any such recognizance as shall
appear to them, respectively, to be just; and it shall not
be lawful for the officer of any court to estreat or put in
process any such recognizance without the written order
of the justice or justices of the peace before whom
respectively such list shall have been laid.

50. And be it enacted, that wherever in this act or in
any other act relating to any offence, whether punishable !
apon indictment or summary conviction, in describing or
referring to the offence or the subject matter on or with
respect to which it shall be committed, or the offender or
the party affected or intended to be affected by the
offence, any word or words have been or shall be used or
employed importing the singular number or the masculine
gender only, every such act shall be understood to include
several matters of the same kind, as well as one matter,
and several persons as well as one person, and females as
well as males, and bodies corporate as well as individuals,

unless it be otherwise specially provided, or there be

something in the subject or context repugnant to such
construction ; and wherever any forfeiture or penalty is
or shall be made payable to a party aggrieved, it shall be

payable to a body corporate in every case where such a

body shall be the party aggrieved.

51. And be it enacted, that all acts or parts of acts
or provisions of law in force in this province, or any part
thereof, immediately before the time when this act shall
come into force, which shall be inconsistent with or con-

tradictory to this act, or which make any provision in

any matter provided for by this act, other than such as

Rule for the
interpreta-
tion of this
and all

criminal acts.

All acts
repugnant to
this act
repea]ed

is hereby made in such matter, shall from and after the -

time when this act shall come into force, be and they are
hereby repealed, except in so far as. may relate to any
offenée committed before the commencement of this act,
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which shall be dealt with and puhished as if this act had
not been passed.

52. And be it enacted, that the period of imprison-
nient in the provincial penitentiary, in pursuance of any
sentence passed under this act or under any other act
relating to the punishment of offences by confinement
and imprisonment in the provincial penitentiary, shall be
held to commence from the period of passing such sen-
tence, whether the convict upon whom such sentence
shall be passed shall be removed to the said Provincial
Penitentiary forthwith, or be detaived in custody in any
other prison or place of conﬁncmcnt, previously to such
removal. -

53. And be it enacted, that this act shall commence
and take effcct from and after the first day of January
onc thousand eight hundred and forty two.

4 & 5. Vic. cH. 25. '

An Act for consolidating and amending the laws in this province,
relative to lurceny and other offences connected therewith (r).

WHEREAS it is expedicnt to amend and consolidate the
provisions contained in various statutes now in force in
this province, relative to larceny and other offences of
stealing, and to burglary, robbery, and threats for the.
purpose of robbery or extortion, and to embezzlement,
false pretences, and receipt of stolen property; Be it
therefore enacted by the Queen’s most excellent Majesty,
by and with the ddvice and consent of the Legislative
Council and of the Legislative Assembly of the Pronnce
of Canada, constituted and asserbled by virtue of and
under the authority of an act passed in the parhament of
the United Kingdom of Great Britain and Ireland, in-
tituled an act to re-unite the provinces of Upper and
Lower Canada, and for the government of Canada; and
it is hereby enacted by the authonty of the same, that

(r) The act 5 & 6 Vic. ch. 5. changes the pumshment dl-
rected to be inflicted in many cases by this act. "
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this act shall commence from and after the first day
of January, one thousand eight hundred and forty two.

2. And be. it enacted, that the distinction between ‘
grand larceny and petty larceny shall be abolished ; and l{’g‘:\s‘é‘:g“’“
every larceny, whatever be the value of the property grand and
stolen, shall be deemed to be of the same nature, and bpegis ™
shall be subject to the same incidents in all respects, as A reeny
grand larceny was before the commencement of this act ; sidered ns
and every court whose power as to the trial of larceny &rd taree-
was, before the commencement of this act, limited to
petty larceny, shall have power to try every case of lar-
ceny, the punishment of which cannot exceed the punish-
ment hereinafter mentioned for simple larceny, and also
to try all accessories to such larceny. ()

3. And be it enacted, that every person convicted of
simple larceny, or of any felony hereby made punishable Punishments
like simple larceny, shall (except in cases hereinafter ,;’:C;‘““;.’j‘f;
otherwise provided for) be liable, at the discretion of the felony pu-
court, to be imprisoned at hard labour in the Provincial such.
Penitentiary for any term not less than seven years, or
to be imprisoned in any other prison or place of confine-
ment for any term not exceeding two years.

4. And with regard to the place and mode of im- For all of-
prisonment for all indictable offences punishable under fences under
this act;—Be it enacted, that where any person shall be lavour or so-
‘convicted of any felony or misdemeanor punishable under ey <o

this act, for which imprisonment may be awarded, it shall may be add-

] ‘ . ed i-
be lawful for the court to sentence the offender to be im- Eoni,‘le‘lll‘fr‘

(s) There is such an unity of interest between husband
~and wife, that ordinarily the wife cannot steal the goods of
the husband, nor can an indifferent person  steal the goods of
the hosband by the delivery of the wife: and if the wife de-
liver the-goods of the husband to an indifferent person, for
that person to convert them to his own use, this is no larceny,
but if the person to whom the goods are delivered by the wite,
be an ‘adulterer, it is otherwise, and an adulterer can be pro-
perly convictéd of stealing the husband’s goeds, though they . .-
‘be delivered-to him by the wife;and it is as ‘much alarceny
to steal her clothes, which are her husband’s property, as it
would be to steal: any thing else that is his property—R. vs.
Tollett. 1 Car. & M. 112. R

Y
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prisoned, or to be imprisoned and kept to hard labour,
in the common Gaol, or House of Correction, and also to
direct that the offender shall be kept in solitary confine-
ment for any portion or portions of such imprisonment,
or of such imprisonment with hard labour, not exceeding
one month at any one time, and not exceeding three
months in any one year, as to the court in its discretion
sh"dl scem meet.
5. And be it enacted, that if any person shall steal
Sg‘l’)“;}f‘g‘, any tally, order, or other security whatsoever, entitling
private sccu- or evidencing the title of any person or body corporate to
s ore  any share or interest in any public stock or fund, whether
warrants for of this Province or of the United Kingdom of Great
goods, &c.
shall be felo- Britain and Ireland, or of any British colon), or of any
i i‘é;‘;fiha’ foreign state or colopy, orin any fund of any body corpo-
ingtothe  rate, company or society, or to any deposit in any Savings
e tiealng Bank, or shall steal any debenture, deed, bond, bill, note,
goods. warrant, order, or other security whatsoever, for money
or for payment of monies, whether of this province or of
Great Britain, or of any British Colony, ar of any foreign
state or colony, orshall steal any warrant or order for the
delivery or transfer of any goods or valuable thing, every
such offender shall be deemed guilty of felony, of the
same nature and in the same degree, and punishable in
the same manner, as if he had stolen any chattel of like
value with the share, interest, or deposit to which the
security so stolen may relate, or with the money due on
the security so stolen or secured thereby and remaining
unsatisfied, or with the value of the goods or other valu-
Rule ofinter- able thing mentioned in the warrant or order; and each
pretation.  of the several documents hereinbefore enumerated, shall,
~ throughout this act, be deemed for every purpose to be
included under, and denoted by the words ¢ valuable
security.”
6. And be it enacted, that whosoever shall rob any
Punishment Person, and at the time of or immediately before or im-
of Iobbery mediately after such robbery, shall stab, cut, or wound
with cutting, any person, shall be guilty of felony, and being convxcted
&e. thereof shall suffer death. ‘

oy
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7. And be it enacted, that whosoever shall, being
armed with any offensive weapon or instrument, rob, or Of Robbery
assault with intent to rob any person, or shall, together ?fte}?sfi
with one or more person or persons, rob, or assault with lence-
intent to rob any person, or shall rob any person, and at
the time of or immediately before or immediately after
sach robbery, shall beat, strike, or use any other per-
sonal violence to any person, shall be guilty of felony,
and being convicted thereof shall be liable, at the dis-
cretion of the court, to be imprisoned at hard labour in
the Provincial Penitentiary for the term of his natural
life, or for any term not less than seven years, or to be
imprisoned in any other prison or place of confinement
for any term not exceeding two years.

8. And be it enacted, that whosoever shall accuse or
threaten to accuse, any person of the abominable crime of Punishment
buggery, committed either with mankind or with beast, or f",‘;gg’:;‘“;;’g
of any assault with intent to commit the said abominable threat of ac-
crime, or of any attempt or endeavour to commit the said custng of,
abominable crime, or of making or offering any solicita- crimes.
tion, persuasion, promise, or threat to any person whereby
to move or induce such person to commit or permit the
said abominable crime, with a view or intent in any of
the cases aforesaid, to extort or gain from such person,
and shall by intimidating such person by such accu-
- sation or threat, extort or gain from such person,
any property, shall be guilty of felony, and being con-
victed thereof shall be liable, at the discretion of the
court, to be imprisoned at hard labour in the Provincial
Penitentiary for the term of his natural life, or for any
term not less than seven years, or to be imprisoned in
any other prison or place of confinement for any term not
exceedmg two years.

And be it enacted, that whosoever shall rob any :
person, or shall steal -any chattel, money, or Valuable se- P&l:gmgm
curity from the person of another, shall be liable, at the from the !
discretion-of the court, to be imprisoned at hard labouy Person- - -

in the Provincial Penitentiary for any term not etceedmg
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fourteen years nor less than seven years, or to be im-
prisoned in any other prison or place of confinement for
any term not exceeding two years.

0. And be it enacted, that whosoever shall assault
any person with intent to rob, shall be guilty of felony,
and being convicted thereof shall (save and except in
cases where a greater punishment is provided by this
act ) be liable to be imprisoned for any term not ez~
cceding three years.

11. And be it enacted, that whosoever shall, with
menaces or by force, demand any chattel, money, or
valuable sccurity, of any person with intent to steal the
same, shall be guilty of felony, and being convicted
thercof, shall be liable to be imprisoned for any term not
cxceeding three years. |

12. And be it enacted, that if any person shall
knowmgly send or deliver any letter or writing, demand-
ing of any person with menaces, and wnhout any rea-
sonable or probable cause, any chattel, money, or
valuable sccurity; or if any person shall accuse, or
threaten to accuse, or shall knowingly send or deliver
any letter or writing, accusing or threatening to accuse
any person of any crime punishable by law with death,
or transportation, or of any assault with intent to com-
mit any rape, or of any attempt or endeavour to commit
rape, with a view or intent to extort or gain from such
person any chattel, money or valuable security, every
such offender shall be guilty of felony, and being convic-
ted thereof, shall be liable, at the discretion of the court,
to be imprisoned at hard labour at the Provincial Peni-
tentiary for any term not less than seven years, or to be
imprisoncd in any other prison or place of confinement
for any term not exceeding two years.

13. And be it enacted, that if any person shall break
and enter any church or chapel, and steal therein any chat-
tel, or having stolen any chattel, money, or valuable se-
curity in any church or chapel shall break out of the
same, every such otfcnder being convicted thereof, shall
be liable to be imprisoned at hard labour at the Provin-
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cial Penitentiary for any term not less than seven years,
or to be imprisoned in any other prison or place of con-
finement for any term not exceeding two years. (¥)

14. And be it enacted, that whosoever shall burgla-
riously break and enter into any dwelling house, and shall 5;;2‘3{2_
assault with intent to murder any person being therein, lence to |
or shall stab, cut, wound, beat, or strike any such person, Sufer death.
shall be guxlty of felony, and being convicted thereof shall
suffer death. :

15. And be it enacted, that whosoever shall be con-
victed of the crime of bur glary shall be liable, at the dis- Frpishinent
cretion of the court, to be imprisoned at hard labour in
the Provincial Penitentiary for the term of his natural
life, or for any term not less than seven years, or to be
imprisoned in any other prison or place of conﬁnement
for any term not exceeding two years.

16. Provided always, and be it enacted, that so far
as the same is essential to the offence of burglary, the b,.:;igng
‘night shall be considered and is hereby declared to com- intoa house
mence at nine of the clock in the evening of each day, turglary.
and to conclude at six of the clock in the morning of the
next succeeding day : And it is hereby declared that if Burglary.
any person shall enter the dwelling house of another with
intent to commit felony, or being in such dwelling house,
shall commit any felony, and shall in either case break
out of the sald dwelling house in the night time, such
person shall be deemed guilty of burglary.

17. And be it enacted, that whosoever shall steal any
chattel, money or valuable security in any dwelling house, g‘t,fe*‘lll‘gi na
and shall by any menace or threat put any one, being house with
therein, in bodily fear, shall be guilty of felony, and being ™*"2°¢*
convicted thereof, shall be liable to be imprisoned at hard
labour in the Provincial Penitentiary for any term not

() The vestry of a parish church was broken open and
robbed. It was formed out of what before had been the
church porch, but had a door opening into the church yard,
which could only be unlocked from the inside : Held, thatthis
vestry was part of the fabric of the church, and within the
meaning of an indictment for sacnlecrxously breaking and
entermg the church. R. vs. Evans, 1 C. & M. 298.

‘ Y2
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exceeding fourteen years nor less than seven years, or to
be imprisoned in any other prison or place of confinement
for any term not exceeding two years.
18. Provided always, and be it enacted, that no build-
What build- ing, although within the same curtilage with the dwelling
Thgs OFly 2™ house, and occupied therewith, shall be deemed to be
g?ll)listz]for part of such dwelling house for the purpose of burglary,
purposes. ot for any of the purposes aforesaid, unlrss there shall be
a communication between such building and dwelling
house, either immediate, or by means of a covered and
inclosed passage leading from the one to the other.
19. And be it enacted, that if any person shall break
Robbery in and enter any building, and steal therein any chattel,
any bullding 1 oney, or valuable security, such building being within
?thLacsuglsle the curtilage of a dwelling house, and occupied therewith,
kouse, bue  but not being part thercof, according to the provision
il‘fegrl:s‘p ot Dereinbefore mentioned, every such offender, being con-
of the house. victed thereof, (either upon an indictment for the same
offence, or upon an indictment for burglary, house break-
ing, or stealing to the value of five pounds sterling, in a
dwelling house, containing a separate count for such
offence,) shall be liable to be imprisoned at hard labour
in the Provincial Penitentiary for any term not exceeding
fourteen years, nor less than seven years, or to be impri-
soned in any other prison or place of confinement for any
term not exceeding two yvears.
20. And be it enacted, that if any person shall break
Robbery in aand enter any shop, warehouse, or counting house, and
Sueh: Vewe- steal therein any chattel, money, or valuable security,
every such offender, being convicted thereof, shall be
liable to any of the punishments which the court may
award as hereinbefore last mentioned.
21. And be it enacted, that if any person shall steal
Stealing  any goods or merchandize in any vessel, barge, or boat of
goods rOM 2 any description whatsoever, in any port of entry or dis-
port. river, charge, or upon any navigable river or canal, er in any
or canal, §c. v o s .
creek belonging to or communicating with any such port,
river, or canal, or shall steal any goods or merchandize
from any dock, wharf, or quay, adjacent to any such port,
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river, canal, or creek, every such offender, being convicted
thereof, shall be liable to any of the punishments which
the court may award as hereinbefore last mentioned.

22. And be it enacted, that whosoever shall plunder
or steal any part of any ship or vessel which shall be in g‘l‘f:ﬁgzﬁg;
distress, or wrecked, stranded, or cast on shore, or any
goods, merchandize, or articles of any kind belonging to
such ship or vessel, and be convicted thereof, shall be
liable, at the discretion of the court, to be imprisoned at
hard Iabour in the Provincial Penitentiary for any term not
exceeding fourteen years nor less than seven years, or to
be imprisoned in anyother prison or place of confinement
for any term not exceeding two years.

23. And be it enacted, that ifany goods, merchandize,
or articles of any kind, belonging to any ship or vessel in Pgs"sfg;;fo:)“o c
distress, or wrecked, stranded or cast on shore, as afore- fmpwrecked
said, shall, by virtue of a search-warrant, to be granted as B ot
hereinafter mentioned, be found in the possession of any satistactory
person, or on the premises of any person with his know- 5,,2;‘,’,“ Ir,’;, a
ledge, and such person being carried before a justice of penalty.
the peace, shall not satisfy the justice that he came law-
fully by the same, then the same shall, by order of the
justice, be forthwith delivered over to, or for the use of,
the rightful owner thereof; and the offender, on convic-
tion of such offence before the justice, shall forfeit and
pay such sum of money, not exceeding twenty pounds as
to the justice shall seem meet.

24. And be it enacted, that if any person shall offer

If any person

or expose for sale any goods, merchandize, or articles offer ship-
whatsoever, which shall have been unlawfully taken, or ;:gg’;‘;.‘gr
reasonably so suspected so to have been, from any ship or sale, the
vessel in distress, or wrecked, stranded, or cast on  shore §250s 3% "
as aforesaid, in every such case any person to whom
the same shall be offered for sale, or any officer of the
customs, or peace officer, may lawfully seize the same,
and shall with all convenient speed carry the same, or
give notice of such seizure, to some justice of the peace;
and if the person who shall have offered or exposed the
same for sale, being duly sumwmoned by such justice,
shall not appecar and satisfy the justice that he came law-
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fully by such goods, merchandize, or articles, then the
same shall, by order of the justice, be forthwith delivered
over to, or for the use of the rightful owner thereof, upon
payment of a reasonable reward, (tc be ascertained by the
justice,) to the person who seized the same; and the of-
fender, on conviction of such offence by the justice, shall
forfeit and pay such sum of money not exceeding twenty
pounds, as to the justice shall seem meet.
25. And be it enacted, that if any person shall steal
")gche(s)tfcragi_ng, or shall for any fraudulent purpose take from its place of
cords and  deposit for the time being, or from any person having the
other  Jawful custody thereof, or shall unlawfully and maliciously
proceedings . N :
ofcourtsof obliterate, injure, or destroy any record, writ, return,
justice, &¢.  panel, process, interrogatory, deposition, affidavit, rule,
order, or warrant of attorney, or any original document
whatsoever, of or belonging to any court of justice, or
- relating to any matter, civil or criminal, begun, depending
or terminated in any such court, or any bill, answer,
interrogatory, deposition, affidavit, order or decree, or
any original document whatsoever, of. or belonging to
any court, or relating to any cause, or matter be-
gun, depending, or terminated in any such court,
or any notarial minute, or the original of any other au-
thentic act, every such offender shall be guilty of a
misdemeanor, and being convicted thereof, shall be
liable, at the discretion of the court, to be impri-
soned at hard labour in the provincial penitentiary for
any term not exceeding fourteen years, nor less than
seven years, or to be imprisoned in any other prison
or place of confinement for any term not exceed-
ing two years, or to suffer such other punishment
by fine or imprisonment, or by both, as the court shall
award; and it shall not in any indictment for such
offence be necessary to allege that the article, in respect
of which the offence is committed, is the property of any
person, or that the same is of any value.
26. And be it enacted, that if any person shall, either
The :;tfiﬂgﬁ%' during the life of the testator or testatrix, or after his or
” " her death, steal, or for any fraudulent purpose destroy or
conceal, any will, codicil, or other testamentary instru-
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ment, whether the same shall relate to real or personal |
estate, or to both, every such offender shall be guilty of
a misdemeanor, and being convicted thereof, shall be
liable to any of the punishments which the court may
award, as hereinbefore last mentioned; and it shall not
in any indictment for such offence be necessary to allege
that such will, codicil, or other instrument, is the pro-
perty of any person, or that the same is of any value.

27. And be it enacted, that if any person shall steal )
any original paper or parchment, written or printed, or‘g;”‘ﬁrist‘fn“é;“g
partly written and partly printed, being evidence of the relative to
title, or of any part of the title to any real estate, every real estates.
such offender shall be deemed guilty of a misdemeanor,
and, being convicted thereof, shall be liable to any of the
punishments which the court may award, as hereinbefore
last mentioned ; and in any indictment for such offence,
it shall be sufficient to allege the thing stolen to be evi-
dence of the title, or of part of the title, of the person or
of some one of the persons having a present interest,
whether legal or equitable, in the real estate to which the
same relates, and to mention such real estate or some
part thereof; and it shall not be necessary to allege the
thing stolen to be of any value.

23. Provided always, and be it enacted, that nothing
in this act contained relating to either of the misde- These provi-
meanors aforesaid, mor any proceeding, conviction or willsand
judgment, to be had or taken thereupon, shall prevent, Hri"8%
lessen or impeach any remedy at law or equity, which lessen any
any party aggrieved by any such offence, might or would i’Sli’de,
have had if this act had not been passed ; but, neverthe- Conviction
less, the conviction of any such offender shall not be shall notbe
received in evidence in any action at law or suit in equity Ciaencein
against him ; and no person shall be liable to be con- against
. s . .. offender.
victed of either of the misdemeanors aforesaid, by any
evidence whatever, in respect of any act done by him, if Offender
he shall at any time previously to his being indicted for shall not be
such offence, have disclosed. such act, on oath, in conse- $onyicted by -
quence of any compulsory process of any court of law or disclosed by

oo ) : . . himself.
equity in any action, suit, or proceeding which shall have "¢
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been bona fide instituted by any party aggrieved, or if he
shall have disclosed the same in any examination or depo-
sition before any commissioners of bankrupt.
) 29. And be it enacted, that if any person shall steal
heca0G «s, a0y horse, mare, gelding, colt or filly, or any bull, cow, ox,
sheep, §c.  heifer or calf, or any ram, ewe, sheep or lamb, or shall
wilfully kill any of such cattle with intent to steal the
carcase, or skin, or any part of the cattle so killed, every
such offender shall be guilty of felony, and, being con-
victed thereof, shall be liable, at the discretion of the
court, to be imprisoned at hard labour in the provincial
penitentiary for any term not exceeding fourteen years,
nor less than seven years, or to be imprisoned in any
other prison or place of confinement for any term not
exceeding two years.
30. And be it enacted, that if any person shall steal
stealing  any dog, or shall steal any beast or bird ordinarily kept
i‘;jmg" in a state of confinement, not being the subject of larceny
beastsor  at common law, every such offender, being convicted
?,‘lr.,dit:;,rtd::a thereof before a justice of the peace, shall for every such
;ﬁ'&ﬁﬁﬁ?’&?t’ offence forfeit and pay, over and above the value of the”
subjects of dog, beast or bird, such sum of money not excecding five
lareens  pounds, as to the justice shall scem meet.
31. And be it enacted, that if any person shall steal, or
Stealing shall cut, break, root up, or otherwise destroy or damage
trees, shrubs, .. . R
&e. whereso- Withintent to steal, the whole orany part of any tree, sapling,
fn‘g“" grow-  or shrub, or any underwood, whercsoever the same may
be respectively growing, the stealing of such article or
articles, or the injury done, being to the amount of a
shilling at the least, cvery such offender, being convicted
before a justice of the peace, shall for every such offence
forfeit and pay over and above the value of the article or
articles stolen, or the amount of the injury done, such a
sum of money, not excceding five pounds, as to the j Jus-
tlce shall seem meet.

?ﬁ‘,"‘},‘i‘&of” . And be it enacted, that if any person shall steal,

dead fence, OF shall cut, break, or throw down with intent to steal any -

wooden . part of any live or dead fence, or any wooden post, pale,

fence, stile . i R o
or gate. or rail, set up or used as a fence, or any stile or gate,
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or any part thereof, respectively, every such offender,
being convicted before a justice of the peace, shall for
every such offence forfeit and pay, over and above the
value of the article or articles so stolen, or the amount of
the injury done, such sum of money, not exceeding five
pounds, as to the justice shall seem meet.

33. And be it enacted, that if the whole or any part
of any tree, sapling, or shrub, or any underwood, or any §:;g:§f;‘§g
* part of any live or dead fence, or' any post, pale, rail, possession of

. . . 2 wood, &¢.,
stile, or gate, or any part thereof, being of the value of not satisfac-
two shillings at the least, shall, by virtue of a search ;‘;‘;g{'lnnag
warrant, to be granted as hereinafter mentioned, be found for it.
in the possession of any person, or on the premises of
any person with his knowledge, and such person, being
carried before a justice of the peace, shall not satisfy the
Jjustice that he came lawfully by the same, he shall on
conviction by the justice, forfeit and pay, over and above
the value of the article or articles so found, any sum not
exceeding two pounds.

34. And be it enacted, that if any person sha]l steal,
or shall destroy, or damage with intent to steal any tree, Stealing. &e.
sapling, shrub, bush, plant, root, fruit, or vegetable pro- vegetable
duction growing in any garden, orchard, nursery-oround, P
hot-house, green-house, or conservatory, every such. of- &c., punish-
fender being convicted thereof before a justice of the a0

J o peace, summary
shall forfext and pay, over and above the value of the ar- conviction.
ticle or articles so stolen, or the amount of the injury
done, such sum of money, not exceeding five pounds, as
to the justice shall seem meet; and if any person so
convicted shall afterwards commit any of the said offences,
such offender shall be deemed guilty of felony, and being
convicted thereof shall be liable to be punished in the
same manner as in the case of simple larceny.

35. And be it enacted, that if any person shall steal, ‘
or shall destroy or damage, with intent to steal, any culti- e &c.
vated root or plant used for the food of man or beast, or for productions
medicine, or for distilling, or for dyeing, or for or in ?,;"8;‘,’3:,,‘;'}!
the course of any manufacture, and growing in any land &c. -

open or enclosed, not being a garden, orchard or nursery-
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ground, every such offender, being .convicted: thereof be-
fore a justice of the peace, shall forfeit and pay, over and
above the value of the article or articles so stolen, or the
amount of the injury done, such sum of money, not ex-
ceeding twenty shillings, as to the justice shall seem meet,
and in default of payment thereof, together with the costs,
if ordered, shall be committed to the house of correction
for any term not exceeding one calcodar month, unless
payment be sooner made. o
36. And be it cnacted, that if any person shall steal
gfs*‘s‘jngv sod. OF Tip, cut or break with intent to stcal, any glass or .
work or fix- Wwood-work belonging to any building whatsoever, or any
tures of an¥ Jead, iron, copper, brass, or other metal, or any utensil
buildings,  or fixture, whether made of metal or other material, re-
and metal . . 130
fixtures from Spectively, fixed in or to any building whatsoever, or any
grounds.  thing made of metal fised in any land, being private pro-
perty, or for a fence to any dwelling house, garden or
area, or in any square, strcct, or other place, dedicated
to public use or ornament, every such offender shall be
guilty of felouy, and being couvicted thereof, shall be
liable to be punished in the same manner as in the case
of simple larceny ; and in case of any such thing fixed in
any square, street, or other like place, it shall not be ne-
cessary to allege the same to be the property of any
person. ‘
37. And for the punishment of depredations com-
Tenants and mitted by tenants and lodgers; Be it enacted, that if
lodgers steal-
ing any pro- any person shall steal any chattel or fixture let to be
perty from  ysed by him or her, in or with any house or with any
apartments house or lodging, whether the contract shall have been
let to them. ontered into by him or her, or by her husband, or by any
person on behalf of him or her, or her husband, every
such offender shall be guilty of felony, and being con-
victed thereof, shall be liable to be punished in the same
manner as in the case of simple larceny ; and in every such
case of stealing any chattel, it shall be lawful to prefer
an indictment in the common form as for larceny, and in
every such case of stealing any fixture, to prefer an indict- |
ment in the same form as if the offender were not a
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tenant or lodger, and in either case to lay the property
in the owner or person letting to hire.
~ 38. And for the punishment of depredations committed

by clerks and servants, in cases not punishable capitally; Clerks and

Be it enacted, that if any clerk or servant shall steal any stealing pro-

chattel, money, or valuable security belonging to or in the Perty of their

possession or power of his master, every such offender,
being convicted thereof, shall be liable at the discretion
of the court, to be imprisoned at hard labour in the pro-
vincial penitentiary for any term not exceeding fourteen -
years, nor less than seven years, or to imprisoned in any
- other prison or place of confinement for any term not
exceeding two years. ‘

39. And for the punishment of embezzlements com-

mitted by clerks and servants: Be it declared and enac- Clerks or

ted, that if any clerk or servant, or any person employe

d servants
receiving any

for the purpose or in the capacity of a clerk or servant, money, &c.

O

n their mas-

shall by virtue of such employment receive or take into ter'saccount,

his possession any chattel, money or valuable security for, ;{"g ;‘Sbf{‘ o
s

or in the name or on the account of his master, and shall be deemed to

fraudulently embezzle the same or any part thereof, every ,

have teloni-
usly stolen

such offender shall be deemed to have feloniously stolen it.

the same from his master, although such chattel, money
or security was not received into‘the possession‘of such
master otherwise than by the actual possession of his
clerk, servant, or other person so cmployed; and every
such offender being convicted thereof shall be liable, at
the discretion of the court, to any of the punishments
which the court may award as hereinbefore last men-
tioned.

40. And for preventmn' the difficulties that have been

experienced in the prosecution of the last mentioned of- Distinet acts

of

embezzle-

fenders ; Be it enacted, that it shall be lawful to charge ment may

in the md.1ctment and proceed against the offender for >

e ch&rged
same

any number of distinct acts of embe7zlcment not ex- mdlctment

ceeding three, which may have been committed by him

against the same master within the space of six calendar

months from the first to the last of such acts; and in

every such ‘indictment, except where the offence’ shall
z
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relate to any chattel, it shall be sufficient to allege the
3;]‘%“3;1‘383' embezzlement to be of money, without specifying any
proof of - particular coin or valuable security ; and such allegation,
property = so far as regards the description of the property, shall be
sustained if the offender shall be proved to have em-
bezzled any amount, although the particular species. of
coin or valuable security of which such amount was com-
posed shall not be proved; or, if he shall be proved to
have embezzled any piece of coin or valuable security, or
any portion of the value thereof, although such piece of
coin or valuable security may have been delivered to him
in order that some part of the value thereof should be
returned to the party delivering the same, and such part
shall have been returned accordingly.
41. And for the punishment of embezzlements coms
Agentsem- mitted by agents entrusted with property, Be it enacted,
gg;zi‘;‘gfu;‘;ga that if any money or security for the payment of money
to them to be shall be intrusted to any banker, merchant, broker, attor-
applied to
any special D€y, or other agent, with any direction in writing to
purposes;  apply such money or any part thereof, or the proceeds
or any part of the proceeds of such security for any pur-
pose specified in such direction, and he shall in violation.
of good faith, and contrary to the purpose so specified, in
any wise convert to his own use or benefit such money,
security, or proceeds, or any part thereof, respectively,
every such offender shall be guilty of a misdemeanor, and
being convicted thereof shall be liable, at the discre-
3§n§n;g§z' tion of the court, to be imprisoned at hard labour in the
goodsor  Provincial Pemtentmry, for any term not less than seven
:35?:? ;gfe‘ years, or imprisoned in any other pleson or place of con-
:}r]\éxs;ei% to finement for any term not exceeding two years, or to
custody, or Suffer such other punishment by fine or imprisonment, or
for any .. Dy both, as the court shall award ; and if any chattel or
pecial pur- . .
pose, guilty valuable security, or any power of attorney for the sale or
of amisde-  transfer of any share or interest in any public stock or
fund, whether of this province or of the United Kingdom
of Great Britain and Ireland, or of Great Britain or of
Ireland, or of any British colony or foreign state or colo-

ny, or in any fund of any body corporate, company, or
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~ society, shall be intrusted to any banker, merchant,
broker, attorney, or other agent for safe custody, or for

~ any special purpose, without any authority to sell, nego-
ciate, transfer, or pledge, and he shall in violation of
good faith, and contrary to the object or purpose for
which such chattel, security, or power of attorney shall
have been entrusted to him, sell, negociate, ' transfer,
pledge, or in any manner convert to his own use or bene-
fit such chattel or security, or the proceeds of the same
or any part thereof, or the share or interest in the stock
or fund to which such power of attorney shall relate or
any part thereof, every such offender shall be guilty of a
misdemeanor, and being convicted thereof, shall be liable
at the discretion of the court, to any of the punishments
which the court may award as hereinbefore last men-
tioned. o :

~ 42. Provided always, and be it enacted, that nothin
hereinbefore contained relating to agents, shall affect any Not to af-
trustee in or under any instrument whatever, or any o rustees
mortgagee of any property real or personal, in respect of sagees.
any act done by such trustee or mortgagee in relation to _ bank
the property comprised in or affected by any such trust gor. ,Jé’;ifi;“g
or mortgage; nor shall restrain any banker, merchant, Moues die
broker, attorncy, or other agent from receiving any money ’
which shall be or become actually due and payable upon
or by virtue of any valuable security according to the
tenor and effect thereof, in such manner as he might bave
done if this act had not been passed; nor from selling, ‘ ‘
transferring, or otherwise disposing of any securities or or gisposing
effects in his possession, upon which he shall have any of securities’
. on which. -
lien, claim, or demand, entitling him by law so to do;theyhavea
unless such sale, transfer, or other disposal shall extend en-
to a greater number or part of such securities or effects,
‘than shall be requisite for satisfying such lien, claim, or
‘demand. ‘ | ‘
43. And be it enacted, that if any factor or agent, in-
‘trusted for the purpose of sale with any goods or mer- g0
. chandize, or intrusted with any bill of lading, warehouse pledging for

- .y \ s . their own use
keeper's or wharfinger's certificate or warrant or order for any goods,
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delivery of goods or merchandize, shall for his own bene~
fit and in violation of good faith, deposit or pledge any
such goods or merchandise, or any of the said documents
as a security for any money, or negociable instrument
borrowed or received by such factor or agent, at or before
the time of making such deposit or pledge, or intended to
be thereafter borrowed or received, every such offender
shall be guilty of a misdemeanor, and being convicted
thereof, shall be liable, at the discretion of the court, to
be imprisoned at hard labour in the Provincial Peniten-

‘tlary for any term not less than seven years, or to be im-

prisoned in any other prison or place of confinement, for
any term not excecding two years, or to suffer such other
punishment by fine or imprisonment, or by both, as the
court shall award, but no such factor or agent shall be
liable to any prosccution for depositing or pledging any
such goods or merchendize, or any of the said documents,
in casc the same shall not be made a security for or
subject to the payment of any greater sum of money
than the amount which at the time of such deposit or
pledge was justly duc and owing to such factor or agent
from nie principal, together with the amount of any bill
or bills of exchange drawn by or on account of such
principal, and '1ccepted by such factor or agent,

44. Provided always, and be it enact.cd that nothmrr
in this act contamed, nor any preceding conviction or
judgment to be had or taken thereupon  against any
banker, merchant, broker, factor, attorney, or other agent
as aforesaid, shall prevent, lessen or impeach any remedy
at law or in equity, which any party aggrieved by such
offence might or would have had if this act had not been
passed; but, nevertheless, the conviction of any such
offender shall not be received in evidence in any action
at law or suit in equity against him; and no banker,
merchant, broker, factor, attorney, or other agent as
aforesaid, shall be liable to be cobvicted by any evidence
whatever as an offender against this act, in respect of
any act done by him, if he shall at any time previously
to his being indicted for such offence have disclosed such
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act on oath, in consequence of any compulsory process of
any court of law or equity in any action, suit or proceed-
ing which shall have been bona fide instituted by any party
aggrieved, or if he shall have disclosed the same in any
examination or deposition before any commissioners of
 bankrupt.

45. And whereas a failure of justice frequently arises ‘
from the subtle distinction between larceny and fraud: Obtaining

money under

for remedy thereof, be it enacted, that if any person shall false pre-
by any false pretence, obtain from any other person any a%’ﬁgin“oﬁ“s'
chattel, money, or valuable security, with intent to cheat
or defraud any person of the same, every such offender
shall be guilty of a misdemeanor, and being convicted
thereof, shall be liable, at the discretion of the court, to
be imprisoned at hard labour in the Provincial Peniten-
tiary for any term not exceeding fourteen years, nor less
than seven years, or imprisoned in any other prison or
place of confinement for any term not exceeding two years,
or to suffer such other punishment, by fine or imprison-
ment, or by both, as the court shall award: Provided al-
ways, that if upon the trial of any person indicted for No acquittal
such m1sdemeanor, it shall be proved that he obtained the ground that
property in question in any such manner as to amount in ;’;gf:g“
law to larceny, he shall not by reason thereof be entitled to amounts to
be acquitted of such misdemeanor; and no such indiet. ¥
ment shall be removeable by certiorari; and no person .
tried for such misdemeanor shall be hable to be after-
wards prosecuted for larceny upon the same facts. -

46. And with regard to receivers of stolen property,
Be it enacted, that if any person shall receive any chattel, Whe;"l‘h" ‘
money, valuable security, or other property whatsoever, offence is
~ the stealmg or taking whereof shall amount to a felony, flony, the

either at common law or by virtue of this Act, such per- ;fgf;;e;rgf
son knowing the same to have been feloniously stolen or Pied soa¥ be
taken, every such receiver shall be guilty of felony, and s an acces-
may be indicted and convicted either as an accessory af- f-:éty 2??2:?
ter the fact, or for a substantive felony, and in the latter ?“1‘;;‘;““"@
case, whether the principal felon shall or shall not have

been previously convicted, or shall or shall not be amena-

z2
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ble to justice; and every such receiver howsoever convic-
ted, shall be liable, at the discretion of the court, to be
imprisoned at hard labour in the Provincial Penitentiary
for any term not exceeding fourteen years, nor less than
seven years, or imprisoned in any other prison or place of
confinement for any term not exceeding two years; Pro-
vided always, that no person howsoever tried for receiv-
ing as aforesaid, shall be liable to be prosecuted a second
time for the same offence.

47. And be it enacted, that if any person shall receive
any chattcl, money, valuable security, or other property
whatsoever, the stealing, taking, obtaining, or converting
whereof is made an indictable misdemeanor by this act,
such person knowing the same to have been unlawfully
stolen, taken, obtained, or converted, every such receiver
shall be guilty of a misdemeanor, or may be indicted and |

- convicted thereof, whether the person guilty of the prin-

cipal misdemeanor shail or shall not have been previously
convicted thereof, or shall or shall not be amcnable to
justice; and every such receiver shall on' conviction, be
liable, at the discretion of the court, to be imprisoned at
hard labour in the provincial penitentiary for any other
term not less than seven years, or to be imprisoned in any
other prison or place of confinement for any term not
exceeding two years.

48. And be it enacted, that if any person shall receive
any chattel, money, valuable security, or other property
whatsoever, knowing the same to have been feloniously
or unlawfully stolen, taken, obtained or converted, every
such person whether charged as an accessory after the
fact to the felony, or with a substantive felony, or with a
misdemeanor only, may be dealt with, tried, and punished

takes place.  in any district, county or place in which he shall have or

shall have had any such property in his possession, or in
any district, county, or place in which the party guilty of
the principal felony or misdemeanor may by law be tried,
in the same manner as such receiver may be dealt with,
indicted, tried, and punished in the district, county, or
place where he actually received such property.
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49. And to encourage the prosecution of offenders, be
it enacted, that if any person guilty of any such felony or $~2§£§:§:0,
misdemeanor as aforesaid, in stealing, taking, obtaining, perty prose-
or converting, or in knowingly réceiving any chattel, o‘: refe;vl;c;
money, valuable security, or other property whatsoever, :g:]‘;‘)‘;’a“?‘eim
shall be indicted for any offence by or on the behalf of restitution of
the owner of the. property, or his heir, curator, executor, M properts.
or administrator, and convicted thereof, in such case the
property shall be restored to the owner or his represen- .
tative; and the court before whom any such person shall
be so couvicted, shall have power to award from time to
time writs of restitution for the same property, or to order
the restitution thereof in a summary manner: Provided
always, that if it shall appear, before any award or order
made, that any valuable security shall have been bona
fide paid or discharged by some person or body corporate
liable to the payment thercof, or being a negotiable in-
strument, shall have been bona fide taken or received by
transfer or delivery by some person or body corporate,
for a just and valuable consideration, without any notice
or without any reasonable cause to suspect that the same
had by any felony or misdemeanor been stolen, taken,
obtained, or converted as aforesaid, in such case the court
shall not award or order the restitution of such security. .

- 50. Aod be it enacted, that every person who shall
corruptly take any money or reward, directly or indirectly, Takinga
under pretence or on account of helping any person to ;eo‘;(ffn‘l, ‘;‘c’,"
any chattel, money, valuable security, or other property the recovery
whatsoever, which shall by any feloay or misdemeanor ;ﬁ::fl.i’;t‘,’,m
have been stolen, taken, obtained, or converted, as afore- out bringing.

R } ) the offender
said, shall (unless he cause the offender to be apprehended to trial.
and brought to trial for the same) be guilty of felony,
aud being convicted thereof, shall be liable, at the dis-
cretion of the court, to be imprisoned at bard labour in
the provincial penitentiary for any term not less than
seven years, or to be imprisoned in any other prison or
place of confinement for any term not exceeding two
years. ‘

51. And be it enacted, that if any person shall publicly

Exception.
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advertise a reward for the return of any property what-
soever, which shall have been stolen or lost, aud shall in
such advertisement use any words purporting that no
question will be asked, or shall make use of any words in
any pubiic advertisement, purporting that a reward will
be given or paid for any property which shall have been
stolen or lost, without seizing or making any inquiry after
the person producing such property, or shall promise or
offer in any such public advertisement to return to any
pawnbroker or other person who may have bought or
advanced money by way of a loan upon any property
stolen or lost, the money so paid or advanced, or any
other sum of money or reward for the return of such
property, or if any person shall print or publish any such
advertisement in any of the above cascs, cvery such per-
son shall forfeit the sum of twenty pounds for every such
offence, to any person who will sue for the same, by
action of debt to be recovered with full costs of suit.

52. And be it enacted, that where the stealing or
taking of any property whatsoever is by this act punish-
able on summary conviction, either for every offence, or
for the first and second offence only, or for the first
offence only, any person who shall rcceive any such pro-
perty, knowing the same to be unlawfully come by, shall
on conviction thereof before a justicc of the peace, be
liable for every first, second or subscquent offence of
receiving, to the same forfeiture and punishment to which
a person guilty of a first, second, or subsequent offence
of stealing or taking such property is by this act made
liable. ‘

53. And be it enacted, that in the case of every felony

Principats in punishable under this act, every principal in the second

the second
degree and
accessories.

Abettors
fn misde~
meanors.

degree, and every accessory before the fact, shall be pun-
ishable with death or otherwise, in the same manner as
the principal in the first degree is by this act punishable;
and every accessory after the fact to any felony punish-
able under this act (except only a receiver of stolen pro-
perty), shall on conviction be liable to be imprisoned for
any term not exceeding two years; and every person who
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shall aid, abet, counsel or procure the commission of any
misdemeanor punishable under this act, shall be liable to
be indicted and punished as a principal offender.

54. And be it enacted, that if any person shall aid, =
‘abet, counsel, or procure the commission of any offence Jpetiets '8
which is by this act punishable on summary conviction, ishable on
either for every time of its commission or for the first and ganviction.
second time only, or for the first time only, every such
person shall, on conviction before a justice or justices of
the peace, be liable for every first, second or subsequent
offence of aiding, abetting, counselling, or procuring, to
the same forfeiture and punishment to which a person
guilty of a first, second or subsequent offence as a prin-
cipal offender is by this act made liable.

55. And for the more effectual apprehension and dis-
covery of all offenders punishable under this act, Be it A personin
enacted, that any person found cowmmitting any offence committing
punishable ecither upon indictment, or upon summary ;";‘a-‘;,"l;“;cgg‘f
conviction, by virtue of this act, may be immediately prehended
apprehended without a warrant, by any peace officer, or ¥t
by the owner of the property on or with respect to which
the offence shall be committed, or by the servant of any
person authorized by such owner, and forthwith taken

kN N o 1 Than nF 4l ~An ha Aaale oL,
sefore same neighbouring justice of the poacs, 10 5e &eall 4 justice,

with according to law; and if any credible witness shall ‘g’?;’:nﬁ"g?
prove upon oath, before a justice of the peace, that there suspicion,
is reasonable cause to suspect that any property whatso- 3;‘3;“,’“‘;’:

ever, on or with respect to which any such offence shall have granta
. s, P ‘ search war-
been committed, is in any dwelling-house, out-house, gar- rant.

den, yard, croft, or other place or places, the justice may

granta warrant to scarch such dwelling-house, out-house,

garden, yard, croft, or other place or places, for such pro-

perty, as in the case of stolen goods; and any person to

whom any property shall be offered to be. sold, pawned,

or delivered, if he shall have reasonable cause to suspect &°F person

that any such offence has been committed, on or with stolen pro-

respect to such property, is hereby authorized, and if in ﬁfr:.’e;’ may

his power is required to apprehend and forthwith to carry seize the

before a justice of the peace the party offering the same, fge’ °7*4"
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together with such property, to be dealt with according
to law.

56. And be it enacted, that the prosecution of every
fg‘:&:ﬁg‘;’;y” offence punishable on summary conviction under this
proceedings. act, shall be commenced within three calendar months

after the commission of the offence, and not otherwise
and the cvidence of the party aggrieved shall be admitted
in proof of the offence.

57. And for the more effectual prosecution of all
f({;;"feﬁfn o Offences punishable on summary conviction under this
the appear- act, Be it enacted, that where any person shall be
e S ith. charged, on the oath of a credible witness, before any
mf)?:o;l-’m- Jjustice of the peace, with any such offence, the justice
viction.  may summon the person charged to appear at a time and

place to be named in the summons; and if he shall not
appear accordingly, then (upon proof of the due service
of the summons upon such person by delivering the same
to him personally, or by leaving the same at his usual
place of abode) the justice may either proceed to hear
and dctermine the case ex parte, or issue his warrant for
apprehending such person: and bringing him before him-
self, or some other justice or justices of the peace; or
the justice before whom the charge shall be made, may

(if he shall so think fit) without any previous summons
(unless when otherwise specially directed) issue such a
warrant ; and the justice or justices before whom the
person charged shall appear or be brought, shall proceed

to hear and detcrmine the case.
58. And with regard to the application of all forfeit-
Applicattion  Ures and penalties upon summary convictions under this
of Jorfeitures act, Be it cnacted, that every sum of money which shall
on s,‘,m,;,a,y be forfeited for, or as the value of any property stolen or
convictions. taken, or for or as the amount of any injury done (such
value or amount to be assessed in each case by the con-
victing justice or justices), shall be paid to the party
aggrieved, if known, except where such party shall have
been examined in proof of the offence, and in that case,
or where the party aggrieved is unknown, such sum shall
Proviso. . be applied in the same manner as a penalty: Provided
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always, that where several persons shall j join in the com-
mission of the same offence, and shall, upon conviction
thereof, each be adjudged to forfeit a sum eqmvalent to
the value of the property, or to the amount of the injury
done, in every such case no further sum shall be paid to
the party aggrieved than that which shall be forfeited by
one of such offenders only, and the corresponding sum or
sums, forfeited by the other offender or offenders, shall
be apphed in the same manner as any penalty imposed
by a justice of the peace is herembefore directed to be
applied.
59. And be it enacted, that in every case of a sum-
mary conviction under this act, where the sum shall be If a person
forfeited for the value of the property stolen or taken, or summarily
for the amount of the i 1n3ury done, or which shall be im-~ shall not
pay, §c. the
posed as a penalty by any justice or justices, together justice may
with the costs, if awarded, (which costs such justice or commit him.
justices is and are hereby autborized to award, if he or
they shall think fit, in any case of a summary conviction
under this act), shall not be paid either 1mmed1ate1y after
the conviction, or within such period as the justice or
Justices shall at the time of the conviction appoint,
- which he or they is and are hereby authorized to appoint,
it shall be lawful for the couvicting justice or justices
(unless where otherwise specially directed) to commit the
offender to the common gaol or house of correction, there gﬁ?:nomfeﬁf
to be imprisoned only, or to be imprisoned and kept to
hard labour, according to the discretion of the justice or
Jjustices, for any term not exceeding two calendar months,
where the amount of the sum forfeited, or of the penalty
imposed, or of both, as the case may be, together with
the costs, shall not exceed five pounds; and for any
term pot exceeding six calendar months, where the
amount with costs shall exceed five pounds, and shall not
exceed ten pounds; the commitment to be determinable
in each of the cases aforesaid, upon payment of the
amount and costs. ‘
60. Provided always, and be it enacted, that where
any person shall be summarily convicted, before a justice
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Justice may O justices of the ‘peace, of auy offence against this act,
discharge the and it shall be a first conviction, it shall be lawful for the
e der In 5. Justice or justices, if he or they shall so think fit, to dis-
charge the offender from his conviction, upon his making
such satisfaction to the party aggrieved, for damages and
costs, or either of them, as shall be ascertained by such
Jjustice or justices. ‘
61. And be it enacted, that it shall be lawful for the
Pardon for  Queen's Majesty, and for the governor, licutenant gover-
non-payment o e . Py
of money.  1OT, or person administering the government of this pro-
vinee, to extend the royal merey to any person imprisoned
by virtue of this act, although he shall be imprisoned
for non-payment of money to some party other than the
crown.
62. And be it enacted, that in case any person con-
Asummary  victed of any offence punishable upon summary conviction
conviction
shall be abar DY virtue of this act, shall have paid the sum adjudged
;"r :‘i’e}e“l’;’,’g’ to be paid, together with costs, if awarded, under such
for the same conviction, or shall have rececived a remission thereof from
offence-  the crown, or shall have suffered the imprisonment
awarded for non-payment thereof, or the imprisonment
adjudged in the first instance, or shall have been dis-
charged from his conviction in the manncr aforesaid, in
every such case he shall be relcased from all further or
other proceedings for the same cause.
63. And be it cnacted, that the justice or justices
Formof  beforc whom any person shall be convicted of any offence
conviction. against this act, may cause the conviction to be drawn
up in the following form of words, or in any other form
of words to the same effect, as the case shall require,
videlicet : “ Be it remembcered, that on the day of
in the year of our Lord at in the dis-
trict of (as the case may be) A. O. is convicted
before me, J. P. one of her Majesty’s justices (or before
us J. P. and 8. L. justices) of the peace for the said dis-
trict, for that he, the said A. O. did (specify the of-
fence and the time and place when and where the same
was committed, as the case may be, and on a sccond con-
viction state the first conviction) and I, the said J. P.
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(or, we the said J. P. and S. L.) adjudge the said A. O,
for his said offence to be imprisoned in the (or to
be imprisoned in the and there kept to hard labour)
for the space of - (or, to forfeit and pay here
state the penalty actually imposed, or state the penalty -
and also the value of the articles stolen, embezzled, or
taken, or the amount of the injury done, as the case may
be) and (in any case where costs shall be awarded) also -
to pay the sum of for costs, and in default of im-
mediate payment of the said sum (or sums,) to be im-
prisoned in the (or to be imprisoned in the
and there kept to hard labour,) for the space of
unless the said sum (or sums,) shall be sooner paid (or,
and I or we) order that the said sum (or sums) shall be
paid by the said A. O. on or before the day of
that the said sum of (i e. the penalty only) shall -
be paid to me (or us the convicting justice or justices,)
and that the sum of (i e. the value of the articles
stolen, or the amount of the injury done) shall be paid
to C. D. (the party aggrieved, unless he is unknown or
has been examined in proof of the offence, in which case
state that fact, and dispose of the whole like the penalty
as before) and (if the justice or justices shall think pro-
per to award the complainant his costs) I (or we) order
that the said sum of for costs shall be paid to C.
D. (the complainant). Given under my hand and seal, (or
our hands and seals) the day and year first above men-
tioned.” ‘

64. And be it enacted, that in all cases where by this
act two or more justices of the peace are authorised ang One justice
required to hear and determine any complaint, one jus- 9ri§ina1 ]
tice shall be competent to receive the original informa- fiormation,
tion or complaint, and to issue the summons or warrant two or more
requiring the parties to appear before two or more justices L‘,‘;ﬁﬁi‘;;‘:‘,
of the peace; and after examination upon oath into the to hear and
merits of the said complaint, and the adjudication there-
upon by any such two justices being made, all and every
the subsequent proceedings to enforce obedience thereto,
or otherwise, whether respecting the penalty, fine, impri-

AA




Appeal.

Proviso.

266 CRIMINAL LAW.

sonment, costs, or other matter or thing relating to the
offence, may be enforced by either of the said justices,
or by any other justice of the peace for the same district,
county, city, town or place, in such and the like manner
as if done by the same two justices who so heard, and
adjudged the said complaint; and where the original
complaint or information shall be made to any justice or
Jjustices of the pcace, different from the justice or justices
before whom the same shall be heard and determined,
the form of conviction shall be made conformable and
according to the fact.

65. And be it cnacted, that in all cases where the
sum adjudged to be paid upon any summary conviction,
shall exceed five pounds, or the imprisonment adjudged
shall exceed one calendar month, or the conviction shall
take place before one justice only, any person who shall
think himsclf aggrieved by any such conviction, may ap-
peal to the next court of general, or quarter sessions,
which shall be holden not less thap twelve days after the
day of such conviction, for the district, county, or place
whercin the causce of complamt shall have ariscn: Pro-
vided that such person shall give to the complainant a
notice in writing of such appeal and of the cause and
matter thereof, within three days after such conviction, and
seven clear days at the lcast before such sessions; and
shall also either remain in custody until the sessions, or
enter into recognizance with two sufficient sureties before
a justice of the peace, conditioned personally to appear
at the said sessions, and to try such appeal, and to abide
the judgment of the court thereupon, and to pay such
costs as shall be by the court awarded ; and on such be-
ing given, and such recognizance being entered into, the
justice before whom the same shall be entered into, shall
liberate such person, if in custody ; and the court at such
sessions shall hear and determine the matter of the appeal,
and shall make such order therein, with or without costs
to either party, as to the court shall seem meet; and in
case of the dismissal of the appeal or the affirmance of
the conviction, the court shall order and adjudge the offen-.
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der to be punished according to the conviction, and to
pay such costs, if any, as shall be awarded, and shall, if
necessary, issue process for enforcing such judgment.

66. And be it cnacted, that every justice of the peace
before whom any person shall be convicted of any offence Convictions
against this act, shall transmit the conviction to the next ﬁ?.:fﬁmd to
court of general or quarter-sessions, which shall be hol- quaster
den for the district, county or place wherein the offence '
shall have been committed, there to be kept by the pro-
per officer among the records of the court, (x) and upon 0¥ far
any indictment or information against any person for a sub- future cases.
sequent offence, a copy of such conviction, certified by
the proper officer of the court, or proved to be a true
copy, shall be sufficient evidence to prove a conviction for
the former offcnce, and the conviction shall be presumed to
have been unappealed against, until the contrary be shewn.

67. And for the protection of persons acting in the Venuein
execution of this act; Be it enacted, that all actions and g;,ﬁtgg;“,“g‘_
prosecutions to be commenced against any person for any i‘;lr‘llsei_lctt:;g
thing done in pursuance of this act, shall be laid and tricd ac.

(u) Magistrates having convicted a party, drew up a con-
viction and returned it to the clerk of the peace; and on an
action being brought against them, they put in the conviction
returned to the clerk of the peace, which was open to some
formal objection, and also another conviction drawn up after-
wards in a more formal shape; Semble, that there is no im-
propriety in this course of proceeding, provided the latter
conviction is according to the truth, and supported by the
facts of the cuse.—Seclwood vs. Mount. 9 C. & P. 75. Whe-~
ther or not a justice of the peace may draw up a corrected re-
cord of a summary conviction, after he has returned one
record of it to the quarter sessions, he cannot do so in a case
where the first conviction has been brought up by certiorari
and quashed. Where a prisoner bas been brought up on
habeas corpus, and discharged on the ground of the insuffi-
ciency of the conviction, as appearing by the recital in the
warrant of commitment, the conviction itself not having been
brought up by the crown, and the certiorari having been
taken away from the prisoner by statute, such proceeding is
equivalent to a quashing of the first conviction, and a justice
of the peace cannot afterwards draw up another formal one,
—Chancy vs. Payne. 1 Gale & D, 348, —1 Q. B, 712,
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in the district, county, or place where the fact was com-
mitted, and shall be commenced within six calendar
months after the fact committed, and not otherwise;
and notice in writing of such action and of the cause
thereof, (v) shall be given to the defendant, one calendar
month at least before the commencement of the action;
and in any such action the defendant may plead the
gencral issue, and give this act and the special matter in
evidence in any trial to be bad thereupon, and no plaintiff
shall recover in any such action, if tender of sufficient
amends shall have been made before such action brought,
or if a sufficient sum of money shall have been paid into
court after such action brought by or on behalf of the
defendant ; and if a verdict shall pass for the defendant,
or the plaintiff shall become non-suit, or discontinue any
such action, after issue joined, or if upon demurrer or
otherwise, judgment shall be given against the plaintiff,
the defendant shall recover his full costs as between attor-
ney and client, and have the like remedy for the same as
any defendant hath by law in other cases; and though a
verdict shall be given for the plaintiff in any such action,
such plaintiff shall not have costs against the defendant,
unless the judge before whom the trial shall be had shalt
certify his approbation of the action and of the verdict
obtained thereupon.

68. And be it enacted, that if any person having -
stolen or otherwise unlawfully taken any chattel, money,
valuable sccurity, or other property whatsoever, the

mitted out of stealing or unlawfully taking whereof is made punishable

this Province

in certain
cases.

by indictment, by any of the provisions of this act, in any
part of her Majesty’s dominions, shall afterwards have the
same property in his possession in any part of this pro-
vince, he may be dealt with, indicted, tried and punished
for such offence under this act, in that part of this pro-
vince where he shall so have such property, in the same

(v) ‘A notice of action is insuflicient, if the place where the
fact was committed, which is made the subject of the action,
is not stated.—Kimble vs. McGarry. Mich. Term, 1843.—
Martins vs. Upcher. 6 Jurist, 582,
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manner as if he had actually stolen or unlawfully taken it
in that part; and if any person in any part of this pro-
vince shall receive or have any chattel, money, valuable
security, or other property whatsoever, which shall have
been stolen or otherwise unlawfully taken in any other
part of her Majesty’s dominions, such person knowing
the said property to have been stolen or otherwise unlaw-‘
fully taken, he may be decalt with, indicted, tried, and
punished for such offence in that part of this province
where he shall so receive or have the stolen property, in
the same manner as if it had been originally stolen or
unlawfully taken in that part of this province as aforesaid.

69. And be it cnacted, that all fines, forfeitures and
penalties imposed by this act, and all sums expressed as Al sums to.
the value of any goods, chattels or other property hercin ’
mentioned, shall be deecmed and taken to be currcut
money of this provinee.

70. And be it enacted, that all acts or partsof acts or
provisions of law in force in this province, or any part thereof ;\(_“‘)‘;‘;;; At to
immediately before the time when this act shall come in this act
force,whxch shall be inconsistent with or contrad:ctor; to this Tepealed.
act, or which make any provision in any matter provided
for by this act other than such as is hereby made in such
matter, shall, from and after the time when this act shall
come into force, be and they are hereby repealed, except
in so far as may relate to any offence committed before
the said time, which shall be dealt with and"punished as if
this‘act had not been passed

& Vic. cn. 26

An Act for consoliduting and amending the Laws in this Pro-
vince relative to malicious injuries to property.
WieREas it is expedient to amend and consolidate the
provisions contained in various statutes now in force in Freamble.
this province relative to malicious injuries to property ;
Be it therefore enccted by the Queen’s most excellent -
Majesty, by and with the advice and consent of the Le-
gislative Council and of the Lcmslatne Assembly of the
Aa2
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Province of Canada, constituted and assembled by virtue
of and under the authority of an act passed in the parlia--
ment of the United Kingdom of Great Britain and Ireland,
intituled, “ An Act to Re-unite the Provinces of Upper
and Lower Canada and for the government of Canada;’
Commence- and it is hereby enacted by the authority of the same,
ment ofthis that this act shall commence from and after the first day
of January one thousand eight hundred and forty-two. .
2. And be it enacted, that whosoever shall unlawfully
Setting fire and maliciously set fire to any dwelling-house, any person.
to gsgwgging being therein, shall be guilty of felony, and being con-
"™ victed thereof shall suffer death. (w)
3. And be it enacted, that whosoever shall unlawfully
Setting fire  and maliciously set fire to any church, chapel or meeting
g‘}i{l’:}‘,‘e’fh house for the exercise of any mode or form of religious
Itouse, ware- worship whatever, or shall unlawfully and maliciously set
house, &c fir ‘
e to any house, stable, coach-house, out-house, ware-:
house, office, shop, mill, malt-house, hop-oast, barn, or
granary, or to any building or erection used in carrying.
on any trade or manufacture, or any branch thereof,
whether the same or any of them, respectively, shall then
be in the possession of the offender, or in the possession
of any other person, shall be guilty of felony, and being
convicted thereof, shall be liable, at the discretion of the
court, to be imprisoned at hard labour in the provincial
penitentiary for the term of his natural life, or for any
term not. less. than seven years, or to be imprisoned in
any other prison or place of confinement for any term not
exceeding two years.
4. And be it enacted, that if any person shall unlaw-
fully and maliciously cut, break or destroy, or damage
Destroying  with intent to destroy, or to render useless, any goods or
silk, woollen, o3 ¢le of silk, woollen, linen or cotton, or of any one or

linen, or
cotton goods more of those materials, mixed with each other or mixed

{w) In a case of arson, 1t was proved that the floor- near
the hearth was scorched. It was charred in a trifling way.
It had been at a red heat, but not in a blaze. Held, that this
would be a sufficient burning to support an mdmtment for
arson.—R. vs. Parker. 9 C. & P. 45, .
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with-any other material, or any frame-work-knitted piece, i, tne 100m;
stocking, hose or.lace, respecuvely, being in the loom or &c. or any
frame, or on any machine or engine, or-on the rack or ’;‘;:ff;;ﬁgw
tenters, or in any stage, process, or progress of manufac- g&sfr:a‘;c‘:
ture ; or shall unlawfully and maliciously cut, break, or. ’
destroy, or damage with intent to destroy or to render
useless, any warp or shute of silk, woollen, linen, or-
cotton, or of any one or more of those materials mixed
with each other, or mixed with any other material, or any
loom, frame, machine, engine, rack, tackle, or implement,
whether fixed or moveable, prepared for or employed in
carding, spinning, throwing, weayv mg, fulling, shearing, or
othemse manufacturing or preparing any such goods or
articles: or shall by force enter into any house, shop,
building, or place, with intent to commit any of the:
offences aforesaid, every such offender shall be guilty of
felony, and being convicted thereof, shall be liable, at the
discretion of the court, to be imprisoned at hard labour
in the provincial penitentiary for any term not less than.
seven years, or to be imprisoned in any other prison or.
place of confinement for any term not exceeding two.
years.

5. And be it enacted, that if any person shall unlaw-
fully and maliciously cut, break, or destroy, or damage Destroging
with intent to destroy or to render useless, any thrashing other © ="
machine, or any machine or engine, whether fixed or ;’;gf’;‘t‘;feﬁ,’“
moveable, prepared for or employed in any manufacture manufacture
whatsoever (except the manufacture of silk, . woollen, frecins.
linen, or cotton goods, or goods of any one or more of
those materials mixed with each other, or mixed with any
other material, or any frame-work-knitted piece, stocking,
hose, or lace) every such offender shall be guilty of .. . ..
felony, and being convicted thereof, shall be liable, at the ~ /-
discretion of the court, to be imprisoned at hard labour. .::..
in the Provincial Penitentiary for any term not less than
seven - years, or in any other prison or place of conﬁne-
ment for any term not exceeding two years.

6..And be it enacted, that if any persons, notously
and tumultuously assembled together to the disturbance
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Riotousty  Of ‘the public peace, shall unlawfully and with force de-
demolishing molish, pull down, or destroy, or begin to demolish,
&c. achurch,
chapel, pull down, or destroy any 'church, chapel or meeting
ggr"ts;;,m house, for the exercise of any mode or form of religious
buildings, or worshlp, or any house, stable, coach-house, out-house,
?}‘:,fymli%'}f' warchouse, office, shop, mill, malt-house, hop-oast, barn,
in any or granary, or any building or erection used in carrying
manufacture. .
on any trade or m'mufacture, or any branch thercof, or
any machinery, whether fixed or moveable, prepared for
or employed in any manufacture, or in any branch thereof,
every such offender shall be guiity of felony, and bemg
convicted thereof, shall be liable, at the discretion of the
court, to be imprisoned at hard labour in the Provincial
Penitentiary for the term of his natural life, or for. any
term not less than seven years, or to be imprisoned in
any other prison or place of confinement for any term not
exceeding two years. (x)
Setting fire 7. And be it enacted, that whosoever shall unlawfully
toships of  and maliciously set fire to, cast away, or in any wise des-

intentto  troy any ship or vessel, either with intent to murder any
commit - . : : .
murder. person, or whereby the life of any person shall be endan~

(=) If rioters attack a house and have begun to demolish it,.
but leave off of their own accord after having gone a certain.
length, and before the act of demolition is completed, this is
evidence from which a jury might infer that they did ‘not
intend to demolish the house: but if the mob were prevented
from going on by the interference of the police or any other
force, that would be evidence to shew that they were com+
pelled to desist from that which they had designed, and it.
would be for the jury to infer that they had befrun to demo-
‘lish within the statute.—R. vs. Howell. 9 C. & P. 437. Des--
troying moveable shutters is not 2 beginning to demolish, as*-

they are not a part of the freehold, but a destruction of the, o

house by five is a demolishing, and it makes no difference if

part of the object ‘of the r*oters in demolishing the house was
to injure a person who had taken refuge there.—Jb. Thé
jury cannot find persous guilty on an indictment under this -
section, unless they think that their intention was so to destroy. -
the house, as in fact to leave it no house at all ; and no injury,
however extensive, short of the actual demolition of the very
walls of the building, is contemplated by the prov1smns of the
act.—R. vs, Adams. 1 Car. & M. 299.
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gered, shall be guilty of felony, and being convicted
thereof shall suffer death.

8. Aund be it enacted, that whosoever shall unlawfully Hansinn oat
exhibit any false light or signal, with intent to bring any faise lights
ship or vessel into danger, or shall unlawfully and mali- shipwreck.
clously do any thing to the immediate loss or destruction
of any ship or vessel in distress, shall be guilty of felony,
and being convicted thereof shall suffer death.

9. And be it enacted, that whosoever shall unlawfully Setting fire

to ships or.
and maliciously set fire to, or <in any wise destroy any vessels with
ship or vessel, whether the same be completed or in an g::;‘l’_g;‘t’he
unfinished state, or shall unlawfully and maliciously set same.
fire to, cast away, or in any wise destroy any ship or
vessel, with intent thereby to prejudice any owner or part
owner of such ship or vessel, or of any goods on board the
same, or any person that hath underwritten or shall
underwrite any policy of insurance upon such ship or
vessel, or on the freight thereof, or upon any goods on
board the same, shall be guilty of felony, and being con-
victed thereof shall be liable, at the discretion of the
court, to be imprisoned at hard labour in the Provmcxaf
Penitentiary for the term of his natural life, or for any
other term not less than seven years, or to be imprisoned
in any other prison or place of confinement for any time
not exceeding two years.

10. And be it enacted, that whosoever shall by force
prevent or impede any person endeavounng to save his Impeding
life from any ship or vessel which shall be in distress, or endeav;ur-
wrecked, stranded or cast on shore (whether he shall be I8 }205:,":“},
on board or shall have quitted the same,) shall be guilty ship
of felony, and being convicted thereof shall be liable, at ¥"*° ked, &e.
the discretion of the court, to be imprisoned at hard la-
hour in the Provincial Penitentiary for the term of his
natural life, or for any term not less than seven years, or -
to be imprisoned in any other prison or place of conﬁne-
ment for any term not exceeding two years. Destrorin

11. And be it enacted, that whosoever shall unlawfully wrecks or
and maliciously destroy any part of any ship or vessel 22{02’8‘::;“

which shall be in distress, or wrecked, stranded, or cast thereto.
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on shore, or any goods; merchandise, or article of any
kind belonging to such ship or vessel, shall be guilty of
felony, and being convicted thereof shall be liable, at the
discretion of the court, to be imprisoned at hard. labour
in the Provincial Penitentiary for any term not less than
seven years, or to be imprisoned in any other prison or
place of confinement for any term not exceeding two
years. ‘ ‘ ‘ ‘
) 12. And be it enacted, that if any person shall unlaw-
ge;gggyg‘;gk, fully and maliciously break down or cut down any sea bank
f;f'a or rlgrks or sea wall, or the bank or wall of any river, canal, or marsh,
or canal, - whereby any land shall be overflowed or damaged, or
felony. shall be in danger of being so, or shall unlawfully and
maliciously throw down, level, or otherwise destroy any
lock, sluice, flood-gate, or other work on any navigable
river or canal, every such offender shall be guilty of
felony, and being convicted thereof, shall be imprisoned
Removing  1OT a0y term not excee@it}g four years; and if any person
the piles of . shall unlawfully and maliciously cut off, draw up or remove
2’;” :,‘i.a'dbo“iﬂg any piles, chalk, or other materials fixed in the ground
any damage and used for securing any sea bank or sea wail, or the
to obstruct . ‘
the naviga- bank or wall of any river, canal, or marsh, or shall un-
ponofa  lawfully and maliciously open or draw up any flood-gate,
canal. or do any other injury or mischief to any navigable river
or canal with intent, and so as thereby to obstruct or
prevent the carrying on, completing, or maintaining the
navigation thereof, every such offender shall be guilty of
felony, and being convicted thereof shall be imprisoned for
any term not exceeding two years.

14. And be it enacted, that if any person shall unlaw-
ytea fully and maliciously pull down, or in any wise destroy
bridge. any public bridge, or do any injury with intent, and so as

thereby to render such bridge or any part thereof danger-
ous or impassable, every such offender shall be guilty of
felony, and being convicted thereof, shall be imprisoned
for any term not exceeding four years. . ‘
Destroying 14.- And be it enacted, that if any person shall unlaw-
2;;’"‘1%‘1’,‘_" fully and maliciously throw down, level, or otherwise
house, &c. destroy, in whole or in part, any turnpike gate, or any
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wall, chain, rail, post, bar, or other fence belonging to any
turnpike gate, or set up or erected to prevent passengers.
passing by without paying any toll directed to be paid by
any act or acts, ordinance or ordinances, relating thereto,
in force in this province, or any house, building, or weigh-
ing engine erected for the better collection, ascertainment,
or security of any such toll, every such offender shall be -
guilty of a misdemeanor, and being convicted thereof,
shall be pumshed accordingly.
15. Ard be it enacted, that if any person shall unlaw-
fully and maliciously break down or otherwise destroy the - Breaking
dam of any fish pond, or of any water which shall be “0“7“0?1:
private property, or in which there shall be any private fishery, ge.
right of ﬁshery, with intent thereby to take or destroy o Mill dam.
any of the fish in such pond or water, or so as thereby to
cause the loss or destruction of any of the fish, or shall
unlawfully and maliciously put any lime or other noxious
material in any such pond or water, with intent thereby
to destroy any of the fish therein, or shall unlawfully and
maliciously break down or otherwise destroy the dam of
any mill pond, every such offender shall be guilty of a’
misdemeanor, and being convicted thereof, sha]l ‘be
_punished accordmaly
16. And be it enacted, that if any person shall unla.w~ Killing or
fully and maliciously kill, maim, or wound any cattle, m‘t*ggms
every such offender shall be guilty of felony, and being -
convicted thereof, shall be liable, at the discretion of the
court, to be imprisoned at hard labour in the Provincial.
‘Penitentia.ry for any term not less than seven years, or
to be imprisoned in any other prison or place of confine-
ment for any term not exceeding two years. ' :
17. And be it enacted, that whosoever shall unlaw-.
fully or.maliciously set fire to any stack of corn, grain, tsoetat“’g fire
gricultu-
pulse, peat, coals, charcoal, or wood, or any steer ofralproduce.
wood, shall be guilty of felony, and being . convicted
thereof shall be liable, at the discretion of the court, to
be imprisoned at-hard labour in the Provincial Peniten-
tiary for the term of his natural life, or for any term not
less than seven years, or to be imprisoned in any other
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prison or place of conﬁnement for any term not exceedmg
two years.

18. And be it enacted, that if any person shall unlaw-
fully and mahcxously cut or otherwise destroy-.any hop-
binds, growing on poles in any plantation of hops, every
such offender shall be guilty of felony, and being con-
victed thereof, shall be imprisoned for any term . not
exceeding four years.

19. And be it enacted, that if any person shall unlaw-
fully and maliciously cut, break, bark root up, or other-
wise destroy or damage the whole or any part of any tree,
sapling, or shrub, or any under-wood, respectively growing -
in any park, pleasure-ground, garden, orchard, or avenue,
or in any ground adjoining or belonging to any dwelling-
house, every such offender shall be guilty of a misde-
meanor, and being convicted thereof, shall be punished
accordingly ; and if any person shall unlawfully and ma-
liciously cut, break, bark, root up, or otherwise destroy
or damage the whole or any part of any tree, sapling, or
shrub or any underwood respectively, growing elsewhere
fthan in any of the situations hereinbefore mentloned,
every such offender (in case the amount of the injury
done shall exceed the sum of one pound) shall be guilty
of a misdemeanor, and being convicted thereof, shall be
punished accordingly.

20. And be it enacted, that if any person shall unlaw-
fully and maliciously cut, break, bark, root up, or other-
wise destroy or damage the whole or any part of any tree,
sapling, or shrub, or any underwood, wheresoever the
same may be respectively growing, the injury done being
to the amount of one shilling at the least, every such
offender, being convicted thereof before a justice of the
peace, shall forfeit and pay, over and above the amount
of the injury done, such sum of money not exceedmg one
pound as to the justice shall seem meet.

21. And be it enacted, that if any person shall unlaw- :
fully and maliciously destroy, or damage with intent to
destroy any plant, root, fruit or vegetable production,

growing in auy garden, orchard, nursery ground, hot-
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house, green-house, or conservatory, every such offender
being convicted thereof before a justice of the peace,
shall forfeit and pay, over and above the amount of the
injury done, such sum of money not exceeding two
pounds, as to the justice shall seem meet.

22, And be it enacted, that if any person shall unlaw-
fully and maliciously destroy, or damage with ‘intent to Dest;g?&%k
destroy, any cultivated root or plant used for the food of proauction
man or beast, or for medicine, or for distilling, or for dye- :‘:Fg;’;&’:‘u‘:g
ing, or for or in the course of any manufacture, and .
growing in any land, open or enclosed, not being a garden,
orchard, or nursery ground, every such offender being
convicted thereof before a justice of the peace, shall
forfeit and pay, over and above the amount of the injury
done, such sum of money not exceeding twenty shillings,
as to the justice shall seem meet.

23. And be it enacicd, that if any person shall un-
lawfully and maliciously cut, break, throw down, or in pegroving
anywise destroy any fence of any description whatsoever, &c.asy =
or any wall, stile, or gate, or any part thereof respectively, ;?Ze{,:v :;;e
every such offender, being convicted, before a justice of ‘
the peace, shall forfeit and pay, over and above the
amount of the injury done, such sum of money not ex-
ceeding one pound, as to the justice shall seem meet.

24. And be it enacted, that if any person shall wil-
folly or maliciously commit any damage or injury or gf;g‘l’émg
spoil to' or-upon any real or personal property whatsoever, damage to .
either of a public or private nature, for which no remedy property in

any case not
or punishment is hereinbefore provided, every such person P:::;g“:“;m
being convicted thereof, before a justice of the peace, shall gmy he com-
forfeit and pay such sum of money as shall appear to the ﬁfjilﬂ*t’x;ly
3ustlce to be a reasonable compensation for the damage, compensa-
injury or spoil so committed, not exceeding the sum of Z’fé‘a:f,t,,a,
five pounds ; which sum of money shall in case of private £5-
property, be paid to the party aggrieved, except where

such- party shall have been examined in proof of the of--

fence; and in such case, or in the case of property of a

public natare, or wherein any public right is coneerned,

the money:shall-be applied in such manper as every pen-

B B
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alty imposed by a justice of the peace under this act, is
hereinafter directed to be applied : - Provided always, that.
nothmg herein contained shall extend to any case where
the party trespassing acted under a. fair and reasonable
supposition that he had a right to do the act compla.m-,
ed of.

25. And be it enacted, that every pumshment and

Malice at the forfeitute by this act imposed on any person maliciously
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committing any offence, whether. the same be punishable
upon indictment, or upon summary conviction, shall equaily.

. apply and be enforced, whether the offence be committed

from malice conceived agaiost the owner of the property:

in respect of which it shall be committed or otherwise. ..

- 26. And be it enacted, that in the case of every felony
punishable under this act, every principal in the second
degree, and every accessory before the fact, shall be pun~
ishable with death or otherwise, in the same manner as
the principal in the first degree is by this act punishable ;
and every accessory after-the fact to any felony punisha-
ble under this act, shall, on conviction, be liable to be
imprisoned for any term not exceeding two years, and
every person who shall aid, abet, counsel, or procure the
commission of any misdemeanor, punishable under this
act, shall be liable to be indicted and pumshed as a prm-
cipal offender.
~ 27. And be it enacted, that where any person shall be.
convicted of any indictable offence punishable under thig
act, for which imprisonment may be awarded, it shall. be.
lawful for the court to sentence the offender to be:i 1mpn—
soned, or to be imprisoned and kept to hard labour, in.
the common gaol or house of correction; and. also.to.
direct that the offender shall be kept in sohtary confines:
ment for any portion or portions of such imprisonment,
or of such imprisonment with hard labour, not exceeding
onc month at any one. time, and not exceedmg three:
months in any one year as to. the court in 1ts dlscremon-
shall seem meet. -~ - ot

28. And for the more eﬂ‘ectual apprehensmn of afll
offenders against this act; Be it enacted, that any ”pex;sonk
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found committing (y) any offence against this act, whether porsons in
the: same be punishable upon indictment or upon sum- the act of
mary conviction, may be immediately apprehended, with- f,?,y offencs
out a warrant, by any peace officer or the owner of the e De nded
property injured, or his servant or any person authorized without 2
by him, and forthwith taken before some neighbouring ¥arrat-
justice of the peace, to be dealt with according to law.
-’29, ‘And be it enacted, that the prosecution for every
offence punishable on summary conviction under this act, Limitation -
shdll be commenced within three calendar months after ;‘fn;"mary
the' commission of the offence, and not otherwise; and proceedings.
the ‘evidence of the party aggrieved shall be admitted in
proof of the offence, and also the evidence of any irha- compatency
oitant of the district, county, or place in which the of witnesses.
offence shall have been committed, notwithstanding any
forfeiture or penalty incurred by the offence may be pay-
able to any public fund of such district, county, or place.

30. And for the more effectual prosecution of all of-
fences punishable on summary conviction under this act; Mode of |
Be it enacted, that where any person shall be charged on compelling
the oath of a credible witness, before any justice of the the abpear-
Jeace, with any such offence, the justice may summon persons pun-

the person charged to appear at a time and place to be ;ﬁ:ﬂﬁ,ﬁn
named in such summons, and if he shall not appear ac- conviction.
cordingly (then upon proof of the due service of the
summons upon such person, by delivering the same to

him personally, or by leaving the same at his usual place

of abode) the justice may either proceed to hear and
determine the case ex parte, or issue his warrant for
apprehending such person, and bringing him before him-

self “or'some other justice of the peace ; or the justice
- beforé whom the charge shall be made, may, if he shall so

(7). If under this. clause a party has arrested another, as
being' found committing an offence against this act, under cir-
cumstances -which afford reason for thinking that he was at
the time committing such offence, though in reality he was.
not, and an action is. brought for the arrest, the defendant is
entitled to notice of action undersec.40.—Caun v. Clipperton,

¥R &E.582. -
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-think fit, without.any previous summons:(unless where
otherwise, specially directed) issue such warrant ; and the
Justice -before. whom 'the person.charged shall appear or
be brought, shall . proceed to-hear and determme the
case. .

-31. And be it enacted, that where any oﬁ'ence is- by
‘f)"":ggs i this act punishable on summary conviction, any. person
pusishanle  who shall aid, abet, counsel, or procure the commission
ey of such offence, shall on conviction before a justice:of
_the peace, be liable for every such offence of aiding,
abetting, counselling, or procuring, to the same forfeiture
and punishment to which a person guilty of such offence

as a principal offender is by this act made liable. -
32. And with regard to the application of all forfei-
g'x*}“;;;ttll’:?os tures and penalties upon summary convictions under this
and penalties act ; Be it enacted, that every sum of money which shall
P ary be forfciu.ed for the amount of any injury done, (such
comictions. amount to be assessed in each case by the convicting
justice) shall be paid to the party aggrieved, if known,
‘except ‘where such party shall have been examined in
proof of the offence ; and in that case, or where the party
" aggrieved is unknown, such sum shall be applied in the
same manner as a penalty ; and every sum which shall be
imposed as a penalty by any justice of the peace, whether
in addition to such amount or otherwise, shall be paid to
the convieting Justlce Provided always, that where seve-
Proviso.  ral persons shall join in the eommission of the same of-
fence, and shall, upon conviction thereof, each be ad_;udg»
ed to forfeit a sum equivalent to the amount of the inju-
ry done, in every such case no further sum shall be paid
to the partv aggrieved than that which shall be forfeited
by one of such offenders only, and the corresponding sum
or sums forfeited by the other offender or offenders, to-
gether with all penaltles, shall be applied in the same
Ifa person. 1DADDEr as any penalty is by law. directed to be applied:
summarily .. 33. -And be it enacted, that in every case of a sums
3?:}}"?,‘5{‘ _ mary conviction under this act, where the sum which shall
}“?:mf; ;?e be forfeited for the amount of  the injury done, or which

commit him. shall he imposed as a penalty. by the justice, shall not be;
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paid, either immediately after the convmtlon, or within
such period as the justice shall, at the time of con-
viction, appoint, it shall be lawful for the convicting ‘jus-
tice, (unless where otherwise specially directed) to com-
mit the offender to the common gaol or house of correc-
tion, there to be imprisoned only, or to be imprisoned
and kept to hard labour, according to the discretion of the
Jjustice, for any term not exceeding two calendar months,
where the amount of the sum forfeited or of the penalty f;ﬁ;r?s?;;-
imposed, or of both (as the case may be) together with ment.
the costs, shall not exceed five pounds; and for any term
not exceeding four calendar months where the amount with
costs shall exceed five pounds, and not exceed ten pounds;
and for any term not exceeding six calendar months where
the amount with costs shall exceed ten pounds; the com-
mitment to be determinable in each of the cases aforesaid
opon the payment of the amount and costs.
34. Provided always, and be it enacted, that where
“any persou shall be summarily convicted before a Justlce Thelmtwe
of the peace of any offence against this act, and it shall Gesbarge the
be a first conviction, it shall be lawful for the justice, if he o e .
shall so think fit, to discharge the offender from his con-
viction; upon his making such satisfaction to the party
aggrieved for damages and costs; or either of them, as
shall be ascertamed by the Jusuce. ‘
35. And be it enacted, that it shall be lawful for the
Queen’s Majesty, or for the governor, lieutenant-governor, Pardon for
or' -person’ administering the government of - this province 2;’?,,5;2;“ ent
for the time being, to extend the royal mercy to any per-
son imprisoned by virtue of this act, although he shall beé
imprisoned. for non-payment of money to some partv
other: than the crown.
36, -And be it enacted, that in case any person con-
victed of any offence punishable upon summary convietion A summary
by virtue: of this-act, shall have paid thesum- adjudged  to shall be a
be. paid -together with 'costs, under ‘such coiiviction; or D2 toany"

other pro--

shall have received s femission- thereof from' the crown c§edms for

otshall have suffered the imprisonment awarded: for notis cgpes.

payment :thereof,  or the imprischment adjudged in the ‘
BB 2
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first instance, or shall have been discharged from Lis con-
viction in the manner aforesaid, in every such case he
shall be released from all further or other proceedmfrs for
the same cause.
37. And be it enacted,  that the Justxce before whom
Formof  any person shall be convicted of any offence against this
couvicdon.  act, may cause the conviction to be drawn up in the fol-
lowing form of words or in any other form of words to:the
same effect, as the case may require, videlicet:
“ Be it remembered that on the day of in
the year of our Lord at in the district (or city,
&e. as the case may be) A. O. is convicted before
me J. P. one of her majesty’s justices of the peace for the
said district (or city, &c.) for that he the said A. O. did
(specify the offence, and the time and place when and
where the same was committed, as the case may be,) and
I the said J. P. adjudge the said A. O. for his said offence
to be imprisoned in the (or to be imprisoned in the
and there kept to hard labour), for the space of ‘
(or,) I adjudge the said A. O. for his said offence to for-
feit and pay - (here state the penalty actua]ly impo-
sed, or state the penalty and also the amount of the in-
jury done as the case may be,) and also to pay the sum
of for costs, and in default of immediate payment
of the said sums, to be imprisoned in the ~ (or, to be
imprisoned in the ‘and there kept to hard labour)
for the space of unless the said sums shall be sooner
paid; (or, and I order that the said sums shall be paid
by the said A. O. on or before the day of ) and
I direct that the said sum of (i. e. the penalty only)
shall be paid to me the convicting justice, and that the
said sum of - (i. e. the sum for the amount of the
 injury done) shall be paid to C. D. (the party aggrieved,
~ unless he is unknown, or. has been examined in proof of
the offence, in which case state that fact and-dispose of
. the whole like the penalty as ‘before) ; and I order that
- the said sum of for costs: shall be pald to. —
(the complainant.) :
; Given under my hand and seal the day and year ﬁrst
abme mentioned.
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'88. And be it enacted, that in all cases where the
sum adjudged to be paid on any summary conviction
shall-exceed : five pounds, or the imprisonment adjudged
shall exceed one calendar month, or the conviction shall 4ppeal:
take place before one justice only, any person who shall
think himself aggrieved by any such conwctxon, may ap-
peal to the next court of general or quarter sessions, which
shall be holden not less than twelve days after the day of
such conviction for the district, inferior district, county
or place wherein the cause of complaint shall have aris-
en; provided that such person shall give to the com-
plainant a notice in writing of suchappeal, and of the cause
and matter thereof, within three days after such convic-
tion, and seven clear days at the least before such ses-
sions, and shall also either remain in custody until the
sessions, or enter into a recognizance, with two sufficient
sureties, before a justice of the peace, conditioned person-
ally to appear at the said sessions, and to try such appeal
and to abide the judgment of the court thereupon, and
to pay such costs as shall be by the court awarded, and
upon’ such notice being given, and such recognizance
being entered into, the justice before whom the same
shall be entered into, shall liberate such person if in cus-
tody; and the court at such sessions shall hear and de-
termine the matter of the appeal, and shall make such
order therein with or without costs to either party, as to
the: court shall seem meet; and in case of the dismissal
of the appeal or the affirmance or the conviction, shall
order and adjudge the offender to be punished according
to the ‘conviction; and to pay such costs as shall be
awarded, and shall, if necessary, issue process for enfor- ‘
cmg such judgment.

. And be it enacted, that every justice of the peace,
before whom any person shall be convicted of any offence Convictions
against- this act, shall transmit the conviction to the next to be
court: of general or quarter sessions which shall be holden {ﬁ‘;‘;ﬂ:‘,‘t@‘;
for-the district, or inferior district, county or place, where- sessions.
in the offence shall have been committed, there to be kept
by the proper officer among the records of the eourt ;-and
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upon any indictment or information against any person
for a subsequent offence, a copy of such conviction, cers
tified by the proper officer of the court, or proved to be
a true copy, shall be sufficient evidence to prove a con-

future cases. Viction for the former offence, and the conviction shall be

presumed to have been unappealed against until the con-
trary be shown.
40. And, for the protection of persons actmg in the

Limitation of execution of this act; be it enacted, that all actions and

time, and
venue in
proceedings
under this
act.

prosecutions to be commenced against any person for any
thing done in pursuance of this act, shall be laid and tried.
in the district or inferior district where the fact was com-
mitted, and shall be commenced within six calendar
months after the fact committed, and not otherwise ; and
notice in writing, of such action, and of the cause thereof,
shall be given to the defendant one calendar month
at least before the commencement of the action ;(z) and
in any. such action the defendant may plead the gene-
ral issue, and give this act and the special matter in evi-
dence at any trial to be had thereupon ; aud no plaintiff

(2) A party having apprehended another, and proceeded
against him before a Justlce, under the statute for a malicious
injury to property, the justice dismissed the complaint, being
of opinion, that the party charged had acted under a reason-
able supposition of right, according to the proviso of sec. 24,
An action being brourrht for the arrest : Held, that the de-
fendant, if he acted under a bona fide belief that the case fell:
within the statute, was entitled to notiee of action;-and that -
in default of npotice, the jury, on the trial, might properly be
directed to find for the defendant, if they thought that he had
acted bona fidle—Read ». Cowmeadow. 6 A. & E. 661." To
entitle a defendant to notice of action under this act, he must:
have acted both with bona fides, and also have had probable
cause for believing that he was acting under the statute.~
Cann 2, Chpperton 10 A. & E. 582, The notice should
shew where the act complained of was done.—Martins v.
Uppcher. 6 Jurist, 582. The witness, who served a mnotice
of action, did not know the handwriting of the plaintiff, whose -
sigrature the notice purported to bear, and no evidence was
glven of the plaintiff’s handwriting : Held sufficient without
such proof, as it was enough that the notice should have been

served on behalf of the plaintiff. —-Forman v. Dawes. 1 Car.
and M. 127.
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shall recover in-any such action if: tender of sufficient woce of
amends shall have been made before such action brought, action,

or if a sufficient sum of roney shall have been pald inito o
court after such action brought by or on behslf of the s
defendant ;- and 'if a verdict shall pass for the defendant, e
or the plamuﬁ' shall become’ non-suit, or discontinue any
such action after issue JOlned or if, upon demurrer or .
otherwise, judgment shall be given against the plaintiff, issue.
the defendant shall recover his full costs as between attor-

ney and client, and have the like' remédy for the same, as
any defendant hath by law in other cases; and though a

~ verdict shall be given for the plaintiffin any such action,
such plaintiff shall not have costs against the defendant,
unless the judge before whom the trial shall be shall certify

his approbation of the action, and of the verd.lct obtained
thereupon. ‘

41. And be'it enacted, that all ﬁnes, forfeitures and
penalties imposed by this act, and all sums expressed as fé“lffcﬁf_e;‘:
the value of any goods, chattels, or other property herein money.
mentioned, shall be deemed and taken to be current
money of this proviuce.

. And be it enacted, that all acts or pm-ts of acts,
or provxsxons of law in force in this province or any part
thereof, immediately before the time when this act ‘shall
come into force, which shall be inconsistent with or.con-
tradictory to this act, or which make any provision in any
matter provxded for by this act, other than such as is
hereby made in' such matter, shall, from and after the
tine when this act shall come into force, be, and they are
hereby repealed, except -in so far as may relate to any
offence-committed before the said time, which shall be
dealt with and punished as if this act had not been passed.

eral
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Preamble.

4 &5 Vic. cn ‘9.

An Act for consolzdatmg and amending the. Statutes in. tlus Pro-
vince relative to offences against the person,

WHEREAS it is expechent to amend and consohdate the
provisions contained in various statutes now 'in force in’
this province, relative to offences against the person ; ‘Be

it therefore enacted by the Queen’s most excellent: Ma-

Commence-
ment of this
act.

Jjesty, by and with the advice and consent of the Legisla--
tive Council and of the Legislative Assembly of ‘the
Province of Canada, constituted and assembled by virtue
of and under the authority of an act passed in the Parlia-
ment of the United Kingdom of Great Britain and Ireland,
intituled, “ An Act to Re-unite the Provioces of Upper
and Lower Canada, and for the government of Canada,”
and it is hereby enacted by the authority of the same,’
that.this act shall commence and take -effect ‘from ‘and
after the first day of Japuary, one thousand eight huudred

-and forty-two.

2. And be it enacted, that every oﬁ‘ence, wlnch beo

Petty treason fore the commencement of this act, would have amounted -

~ to be treated
in all

respects as
murder.

Punishment
of principals
and accesso-
ries in
wnurder.

_ term not less than seven years, or to be imprisoned inany-:

- exceeding two years.

to petit treason, shall be deemed to be murder-obly, and -
Do greater offence ; and all persons guilty thereof, whether-

- as principals or as accessories, shall be dealt with, indicted,

tried, and punished as prmcxpals and accessories m
murder. Cor

3. And be it enacted, that every person- convicted of':
murder, or of being an accessory before the fact tomurder;
shall suffer death as a filon; and every accessory after
the fact to murder, shall be liable, at the discretion of the-

court, to be imprisoned at hard labour in the provmelal .

penitentiary for the term of his natural life, or for any
other prison or place of conﬁnement for- any term not

4. And be it enacted, that from and after the passing’/
of this act, sentence of ‘death may be pronounced 'after s

convictions for murder in the same manner; and the-court-*
before which the conviction may be had shall have thé®
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same power in all respects as after convictions for other
capital offences.

. 5. -And'be it-enacted, that every person conwcted of
murder, shall, after judgment, be confined in some safe f;‘;;f)‘r’)‘; regi.
place within: the prison, apart from all other prisoners, murderers
and shall be:fed with bread and water only, and withder -
no other. food or liquor, except in:case of ‘receiving the
sacrament, or in case of any sickness or wound, in which
case the surgeon of the prison may order other necessaries
to be administered ; and no person but the gaoler and his
servants, and the chaplain and surgeon of the prison, shall
have access to any such convict, without the permission,
in writing, of the court or judge before whom such courvict
shall have been tried, or of the sheriff or his deputy.

6. And be it enacted, that where any person, being
feloniously stncken, poisoned, or otherwise hurt upon the Provision for
sea, or at any place out of this province, shall die of such the trial of .

. . murder and.
stroke, poisoning, or hurt, in this province, or being felo- manslaugh-

niously striéken; po1soned, or otherwise hurt at any place o ierethe
in this province, shall die of such stroke, poxsonm« or gause °f1
hurt, upon the sea, or at any place out of this province, hi;pe:)): o
every offence committed in respect of any such case, thisprovince.
whether the same shall amount to the offence of murder

or of manslaughter, or of being accessory before the fact

to murder, or after the fact to murder, or manslaughter,

may be dealt with, enquired of, tried, determined, and
p’unished, in the district, county, or place in this province,

in-which such death, stroke, poisoning, or hurt shall hap~:

pen; in the same manner, in all respects, as if such offence

had been wholly committed in such district, county or

place. . . .

7. And be it enacted, that- every person convmted of*.
manslaughter, shall be liable, at the discretion of the: Panishment
court, to be imprisoned at hard labour in the provincial of man-
penitentiary for the term of his natural life, or for any slavghter.
term.not less.than. seven- years, or to be imprisoned in

any ;other. prison. or place of confinement for any term'not :
exceedmg two years, ‘or to: pay such ﬁne as the court shall

award. . o ‘ , i .
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8. Provided always, and be it enacted, that no punish-

As to ment or forfeiture shall be incurred by any person who

}’g;’gﬁ:ﬁ“ shall kill another by misfortune or in his own defence, or
in any other manner without felony. ,

9. And be it enacted, that whosoever shall administer
Punishment or cause to be taken by any person, any poison or other
igiiﬁ%];i.s destructive thing, or shall stab, cut or wound any person,
som, &c. ¢ OF shall by any means whatsoever cause’ to any person
to commit  any bodily injury, dangerous to life, with intent, in any
murder.  of the cases aforesaid, to commit murder, shall be guilty

of felony, and being convicted thereof, shall suffer death.

10. And be it enacted, that whosoever shall attempt

Puntehment + administer to any person any poison or other destruc-

with intent tive thing, or shall shoot at anmy person, or shall by

g it drawing a trigger or in any other manner, attempt to dis-

though no . charge any kind of loaded arms at any person, or shall
injury eﬁ‘ect-

ed. attempt to drown, suffocate, or strangle any person, with

 intent in any of the cases aforesaid to commit the crime

of murder, shall, although no bodily injury shall be effected,

be guilty of felony, and being convicted thereof, shall be

liable, at the discretion of the court, to be imprisoned at

hard labour in the provincial penitentiary for the term of

his natural life, or for any term not less than seven years,

or to be imprisoned in any other prison or place of con-

finement for any term not: e\ceedmfr two years.

11. And be it enacted, that whosoever unlawfu]ly and
Punishment Maliciously shall shoot at any person, or shall, by drawing
g‘;“;‘cm“;t‘?ﬁ a trigger, or in any other manner, attempt to discharge
ing with in-any kind of loaded arms at any persou, or shall stab, cut
bare” disfi- op wound any person, with intent in any of the cases
aforesaid to maim, disfigure, or disable such person, or'to
do some other grievous bodily harm to such person, or
with intent to resist or prevent the lawful apprehension
or detainer of any person, shall be guilty of felony, and
being convicted thereof, shall be liable, at the discretion
of the court, to be imprisoned at hard labour in the
provincial penitentiary for the term of his natural life, .or
for any term not less than seven years, or to be imprisoned
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in-any-other prison: or place ‘of- conﬁnement for any term
not exceedmv two years. (a) .
. And- be it enacted, that whosoever shall unlawfully Punishment

for sending*
and mahcmusly send or ‘deliver to or cause to- be taken, e‘if;,loswe

.or received by any person, any explosive substance, or substances
or throwing
any other dangerous or noxious thing, or shall cast or destructive.

3 matter with
throw. upon or otherwise apply to any person, any corro- Jiatter with

sive fluid, or other destructive matter, with intent in any bodily harm..

- {a) To constitute a wound within this section, the external
surface of the body must be divided.—R. v. Beckett. 1 M. &
Rob. 526. An indictment for cutting and wounding, which
‘charges the offence to have been committed « felomously,
wilfully and maliciously,” is bad, the words of the statute
being * unlawfully and maliciously.”—R. v. Ryan. 7 C. & P.
854. The fact of firing a gun into a room in A. B.’s house, -
with intent to shoot A. B., the prisoner supposing him to be
in the room, will. not support a charge of shooting at A. B. if
" he be not shewn to be in the room, and w ithin reach of the
shot.—R. v. Lovel. 2 M. & Rob. 39. In a case of wounding
with intent to do some grievous bodily harm, it is not essen-
tial, that if death had ensued, the offence of the prisoner
should be murder, therefore if it appear that, had death en-
_sued, the offence would have been manslanghter only, this is
no ground of acquittal of the felony.—R. v. Griffiths, 8 C. &
P. 248.—R. v. Nicholls. 9 C. & P. 267. If a person intend-
ing to shoot another put his finger on the trigger of a loaded
pistol, but is prevented from pulhng the trigger, this is not
~ an attempt to dischar ge loaded arms “ by drawmcr a trigger
or in any other manner ’ within this statute, as the “words “in
any other manner” mean something analogous to drawing

the trigger, which is the proximate cause of the loaded arm

going off.—R. v. St. George.” 9 C. & P. 483. A broker and
his man having levied a distress for rent, the man left in pos-
session was, e_]ected. The owner of the goods was not in the
room at the' time of the levy, and it was not proved thathe
was a party to the turning out of the man, or that he knew of
the distress. being levied, but on the broker and his assistants
‘breaking open the outer door to re-enter, the prisoner struck
one of the assistants with an axe on the forehead. Held that
under these circumstances, the prisoner must at least be found
guilty of an assault: and also that although he might be
found guilty of wounding with intent to murder, or to do
"gnevous bodily harm, yet he could not be found guilty of
wounding, with intent to maim and disable.—R. v. bulhvan.
-1 -Car. & M. 209.
C C 5:?‘::
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of the cases aforesaid, to burn, maim, disfigure, or disable
any person, or to do some other grievous bodily harm to
any person, and whereby in any of the cases aforesaid
any person shall be burnt, maimed, disfigured or disabled,
or receive some other grievous bodily harm, shall be
guilty of felony, and being convicted thereof shall be lia-
ble, at the discretion of the court, to be imprisoned at

‘hard labour in the Provincial Penitentiary for the term of

his natural life, or for any term not less than seven years,
or to be imprisoned in any other prison or place of con-
finement for any term not exceeding two years.

13, And be it enacted, that whosoever, with intent to
procure the miscarriage of any woman, shall unlawfully
administer to her, or cause to be taken by her, any poison
or other noxious thing, or shall unlawfully use any instru-
ment or other means whatsoever with the like intent,
shall be guilty of felony, and being convicted thereof shall
be liable, at the discretion of the court, to be imprisoned
at hard labour in the Provincial Penitentiary for the term
of his natural life, or for any term not less than seven
years, or to be imprisoned in any other place of confine-
ment for any term not exceeding two years.

14. And be it enacted, that ifany woman shall be de-
livered of a child, and shall, by secret burying or other-
wise disposing of the dead body of the said child, endea-

dead body of YOUT to conccal the birth thereof, every such offender shall

her child, to
conceal the
fact of its
birth, guilty
of misde~
meanor.

Proviso.

be guilty of a misdemeanor, and being convicted thereof,
shall be liable to be imprisoned for any term not exceed-
ing two years; and it shall not be necessary to prove
whether the child died before, at, or after its birth: Pro-
vided always, that if any woman, tried for the murder of
her child, shall be acquitted thereof; it shall be lawful for
the jury, by whose verdict she shall be acquitted, to find,

in case it shall so appear in evidence, that she was de-
livered of a child, and that she did, by secret burying or
otherwise disposing of the dead body of such child, en-
deavour to conceal the birth thereof, and thereupon

‘the court may pass such sentence as if she had been



CRIMINAL LAW. 291

convicted upon an indictment for the concealment of the
birth. (0) ‘

15. And be it enacted, that every person convicted of
the abominable crime of buggery, committed either with Sedomy-
mankind or with any animal, shall suffer death as a felon.

16. And be it enacted, that every person convicted of Rape.
the crime of rape, shall suffer death as a felon. |

17. And be it enacted, that if any person shall unlaw-
fully and éarnally know and abuse any girl under the caral
age of ten years, every such offender shall be guilty of knovledse of
felony, and being convicted thereof, shall suffer death as 10} the like
a felon; and if any person shall unlawfully and carnally Sf38%0
know and abuse any girl, being above the age of ten below 12.
year, and under the age of twelve years, every such offen-
der shall be guilty of a misdemeanor, and being convic-
ted thereof, shall be liable to be imprisoned for such
term as the court shall award. (¢)

18. And whercas upon trials for the crime of buggery,

(0) Ante page 193. ‘ .
(c) Attempting to carnally kuow and abuse a girl between
the ages of ten and twelve is not an assault, if the girl consent
to all that is done, but is a misdemeanor, and the person mak-
ing the attempt is not indictable for an assault, but is indict-
able for the misdemeanor of attempting to commit the mis-
demeanor of carnally knowing and abusing her.—R. ». Martin.
9 C. & P. 213, On an indictment for attempting to carnally
know and abuse a girl under 10 years cf age, with a count for
a common assault, the attempt was proved; but it could not.
be shewn that the child was under ten years of age; and it
also appeared that no violence was used by the prisoner, and
no actual resistance made by the girl. Held, that although
consent on the part of the girl would put an end io the charge
-of assault, yet that there was a great difference between
consent and submission ; and that although, in the case of an
adult, submitting quietly to an outrage of this kind would go
far to shew consent, yet that, in the case of a child, the jury
should cousider whether the submission of the child was
voluntary on her part, or was the result of fear under the cir-
cumstances in which she was placed.—R. ». Day. 9 C. & P
722. Anindictment is good which charges that A. committed
a rape, and that B. was present aiding and assisting him in
his commission of the felony.—R. ». Crisham. 1 Car. & M.
187. B ‘ ‘ ‘
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Shat shatt ~ 20d of rape, and of carnally abusing girls under the re-
gfoillfﬂggiCIlt spective ages hereinbefore mentioned, offenders frequently
carnal know- €scape by reason of the difficulty of the proof which has
foqge 1n s been required of the completion of those several crimes;
ing cases.  for remedy thereof, be it enacted, that it shall not be
nceessary, in any of those cases, to prove the actual
cmission of seed in order to constitute a carnal know-
ledge, but that the carnal knowledge shall be decmed
complcte upon proof of penetration only.
19. And be it enacted, that where any woman shall
Forcible ab- Dave any interest, whether legal or equitable, present or
:‘\‘(‘;ﬂ‘lﬁ‘gif a future, absolute, conditional, or contingent, in any real or
account of  personal estate, or shall be an heiress presumptive or
her fortune, next of kin to any one having such interest, if any person
to marry her, shall, from motives of lucre, take away or detain such
fe. woman against her will, with intent to marry or defile
her, or to causc her to be married or defiled by any other
person, cvery such offender, and every person counselling,
aiding or abetting such offender, shall be guilty of felony,
and being convicted thereof, shall be liable to be impri-
soned at hard labour in the Provincial Penitentiary, for
any term not less than seven years, or to be imprisoned
in any other prison. or place of confinement for any term
not excecding two years. (d) ‘
20. And be it enacted, that if any person shall unlaw-
Unlawfl  fully take, or cause to be taken, any unmarried girl, being
:bgdi:“lc‘?x?ol;n‘)f under the age of sixteen years, out of the possession and
her parents  against the will of her father or mother, or of any other
or guardians. 1 orson having the lawful care or charge of her, every
such offender shall be guilty of a misdemeanor, and being

convicted thereof; shall be liable to suffer-such punish-

(d) On an indictment for abduction under this section, the
jury ought not to convict the prisoner, unless they are satis-
fied that he committed the offence from motives of lucre ; but
evidence of expressions used by him, respecting the property
of the lady, such as his stating that he had seen the will of
one of her relations (naming him), and that she would have
£220 a year, are important for the consideration of the jury,
in coming to a conclusion whether the prisoner was actuated
by motives of lucre or not.—R. v. Barrett. 9 C. & P. 387,
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ment, by fine or imprisonment, or by both, as the court

shall award. (e)

21. And be it enacted, that if anv person shall mali-
ciously, ecither by force or fraud, lead or take away, or Sctzg‘iing.
decoy, or entice away or detain, any child under the age
of ten years, with intent to deprive the parent or parents,
or any other person having the lawful care or charge of
such child, of the possession of such child, or with intent
to stcal any article upon or about the person of-such
child, to whomsoever such article may belong; or if any
person shall, with any such intent as aforesaid, receive or
harbour any such child, knowing the same to have been,
by force or fraud, led, taken, decoyed enticed away or
detained as hercinbefore mentioned; every such offender,
and every person counselling, aldmo or abettmn' such of-
fender, shall be guilty of felony, and being convmted
thereof, shall be liable to be 1mpnsoned at hard labour in
the Provincial Penitentiary for any term not less than seven
years, or to be imprisoned in any other prison or place of
confinement, for any term not exceeding two years: Pro-
vided always, that no person who shall hme claimed to be Not to
the father of an illegitimate child, or to have any right to fime tok.
the possession of such child, shall be Liable to be prose- ing their

illegitimate
cuted by virtue hereof, on account of his getting posses- children.
‘sion of such child, or taking such child out of the posses-
sion of the mother, or any other person having the law-
ful charge thereof.

22. And be it enacted, that if any person, being mar-
ried, shall marry any other person during the life of the Bigamy.
former husband or wife, whether the second marriage shall
have taken place in this province or elsewhere, every such
offender, and every person counse]hng, aiding, or abetting
such offender, shall be guilty of felony; and being con-
victed thereof, shall be liable to be imprisoned at hard

(¢) Semble, that where a man, by false and franduolent re-
presentations, induced the parents of a girl, between ten and
eleven years of age, to allow him to take her away, such
taking away of the girl is an abduction within this statute.—
R. z. Hopkins. 1 Car. & M. 254,

cc?2
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labour in the Provincial Penitentiary for any term not less
than seven years, or to be imprisoned in any other prison
or place of confinement for any term not exceeding two
placeof  Years; and any such offence may be dealt with, enquired
trial. of, tried, determined, and punished in the district or
county where the offender shall be apprehended or be
in custody, as if the offence had been actually committed
Exceptions. in that district or county: Provided always, that nothing
herein contained shall extend to any second marriage con-
tracted out of this province by any other than a subject
of her majesty, resident in this province, and leaving the
same with intent to commit the offence, or to any person
marrying a second time, whose husband or wife shall have
been continually absent from such person for the space
of seven years then last past, and shall not have been
known by such person to be living within that time; or
shall extend to any person, who, at the time of such
second marriage, shall have been divorced from the bond
of the first marriage; or to any person, whose former
marriage shall have been declared void by the sentence
of any court of competent jurisdiction.
23. And be it enacted, that if any person shall arrest
Séigiﬁnfﬁf any clerg rgyman or minister of the g.ospel. upon any civil
during divine process, while he shall be performing divine service, or
service.  shall, with the knowledge of such person, be going to
perform the same, or returning from the performance
thereof, every such offender shall be guilty of a misde-
meanor ; and being convicted thereof, shall suffer such
punishment, by fine or imprisonment, or by both, as the
court shall award.
24. And be it enacted, that if any person shall assault
};&n;::!ar‘nﬂegt and strike or wound any magistrate, officer, or other
on oficers, person whatsoever, lawﬁﬂly authorized, on account of the -
&c, for their exercise of his duty in or concerning the preservation of
to save any vessel in distress, or of any vessel, goods, or effects -
;‘;g;f;;:;f‘ed wrecked, stranded, or cast on shore, or lying under water,
every such offender, being convicted thereof, shall be
liable to be imprisoned at hard labour in the Provincial
Penitentiary for any term not less than seven years, orto
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be imprisoned in any other prison or place of confine-
ment for any term not exceeding two years.
25. And be it enacted, that where any person shall be

charged with and convicted of any of the following offen- Asaults
ces as misdemeanors, that is to say, of any assault with to commit

felony ;

intent to comumit felony; of any assault upon any peace SO o0

officer or revenue officer in the due execution of his duty, peace offi-
cers; or to

or upon any person acting in aid of such officer; of any prevent the

assault upon any person w1th intent to resist or prevent arrest of
offenders ; or

the lawfu lapprehension or detainer of the party so as-in pursuance

saulting, or of any other person, for any offence for which S;“‘vct%“:f]‘s‘e

he or they may be lable by law to be apprehended or wages;

detained ; or of any assault committed in pursuance of %ith hard.

any conspiracy to raise the rate of wages: in any such labour.

case, the court may sentence the oﬁ'ender to be imprisoned

for any term not exceeding two years, and may also (if

it shall'so think fit) fine the offender, and require hxm to

find sureties for keeping the peace. ‘

26. And be it enacted, that if any person shall, un-

lawfully and with force, hinder any seaman from workmg Assault on

at or exercising his Jawful trade, business, or occupation, gy 1o

or shall beat, wound, or use any other violence to him, prevent mm

with intent to deter or hinder him from working at oring; assauits

exercising the same ; or if any person shall beat, wound, ' ntent

or use any other wolence to any person, with intent to the buying
deter ‘or hinder him from selling or buying any wheat or ;’;as,;n’,‘,‘f,‘t’sf
other grain, flour, meal, or malt, in any market or other free Jassage;
place, or shall beat, wound, or use any other violence to ’g‘é?;fe“twi
any person havmg the care or charge of any wheat or iv?ﬁ%li:;;tﬁi'
other gram, flour, meal, or malt, whilst on its way to or sonment not
from any city, market-town, or other place, with intent frec 8
to- stop the conveyance of the same, every such offender m°ﬂth3- o
may be convicted thereof before two justices of the

peace, and imprisoned and kept to hard labour in the

common gaol or house of correction, for any term not
exceeding three calendar months : Provided always, that .

no person, who shall be punished for any such offence, by

virtue of this provision, shall be punished for the same

offence by virtue of any other law whatsoever.
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27. And whereas it is expedient that a summary
Persons  power of punishing persons for common assaults and -
ooy comman Datteries should be provided under the limitations here-
assault or  jpafter mentioned ; Be it therefore enacted, that where
battery may )
e compelled any person shall unlawfully assault or beat any other
fg;;isémte ¢ Person, it she}ﬂ be lawful for any justice of the peace,
pay fine and upon complaint of the party aggrieved, praying him to
Couooding  proceed summarily under this act, to hear and determine
5. such offence; and the offender, upon conviction thereof
before him, shall forfeit and pay such fine as shall appear
to him to be meet, not exceeding together with costs (if
ordered) the sum of five pounds, which fine shall be paid
to the treasurer of the municipal district, or place in
which the offence shall have been committed, and make
part of the funds of such district, or if the conviction be
had irn any place not within any municipal district, then
Application  such fine shall be paid over to such officer, and be ap-
of the fine. . - .
plicable to such purposes as other fines and penalties by
law arc ; and the evidence of any inhabitant of the mu-
nicipal district shall be admitted in proof of the offence,
notwithstanding such application of the fine incurred
thereby ; and if such fine as shall be awarded by the said
Commitment justice, together with the costs (if ordercd), shall not be
payment,  Paid, cither immediately after the conviction, or within
such period as the said justice shall at the time of the
conviction appoint, it shall be lawful for him to commit
the offender to the common gaol or house of correction,
there to be imprisoned for any term not exceeding two
calendar months, unless such fine and costs be sooner
‘ paid ; but if the justice, upon hearing of any such case
I ':giitrate of assault or battery, shall deem the offence not to be
dismisses the proved, or shall find the assault or battery to have been
;‘;“;{:L‘ﬁ“t justified, or so trifling as not to merit any punishment,
make out a and shall accordingly dismiss the complaint, he shall
certificate ©° forthwith ( #) make out a certificate under his hand,

that effect. e "
stating the fact of such dismissal, and shall deliver

(f) A complaint was heard and dismissed, on. the 29&}
of November, and the justices made out and delivered a cer-
tificate on the 10th of January following. Held, that the cer-
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such certificate to the party against whom the complaint
was preferred ; and if such costs shall not be paid imme-
diately upon dismissal, or within such period as such jus-
tice shall, at the time of such dismissal, appoint, it shall
be lawful for him to issue his warrant to levy the amount
of such costs within a certain time, to be in the said
warrant expressed, and in case no distress sufficient to
~ satisfy the amount of such warrant, shall be so found, to
commit the party by whom such costs shall be so ordered
to be paid, as aforesaid, to the common gaol of the dis-
trict, county, or division, where such offence shall be
alleged to have been committed, there to be imprisoned
for any term not exceeding ten days, unless such costs
shall be sooner paid.

28. And be it enacted, that if any person aoamst
whom any such complaint shall have been preferred for S‘;g”()?"‘ﬁ'
any common assault or battery, shall have obtained such conviction
certificate as aforesaid, or having been convicted shall §‘;3,§?th‘;‘;’
have paid the whole amount adjud"ed to be paid under proceedings.
such conviction, or shall have suffered the imprisonment
awarded for non-payment thereof, in every such case he
shall be rcleased from all further or other proceedings,

civil or criminal, for the same cause. (g)

29. And be it enacted, that when any person shall Magistrate
be summarily convicted before a justice of the peace of giconarge
any offence against thi: act, it shall be lawful for such jus- gfi’sé‘;ggfsf“’_;‘ng
tice, if he shall so think fit, to discharge the offender from aggrieved
his conviction upon his making such satisfaction to the P4t

tificate was not made out in sufficient time.—R. v. Robinson,
5 Jurist, 244,

() Trespass for assault and battery : pleaas to the assault,
that the defendant was summoned by the plaintiff before two
justices of the peace, who dismissed the complaint, and made
out their certificate, stating the fact, and delivered the same
to the defendant. Held upon special demurrer, first, that the
plea need not allege that the assault was committed within
‘the jurisdiction of the justices; and secondly, that the plea
was bad, for not stating the grounds on which the complaint
was dismissed.—Skuse . Davis. 7 Dowl, 774.
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party aggrieved for damages and costs, or either of them,
as shall be ascertained by the said justice.
30. Provided always, and be it enacted, that in case

‘Yg]gg;el a. the justice shall find the assault or battery complained.
tended, of to have becn accompanicd by any attempt to commit
magistrate ‘ K

1ot to felony, or shall be of opinion that the same is, from any

gﬂ{ugé?':fe{he other circumstance, a fit subject for a prosecution by in-

case to the dictment, he shall abstain from any adjudication there-

tribunals.  ypon, and shall deal with the case in all respects in the
same manner as he would have done beforc the passing
of this act: Provided also, that nothing hercin coutained
shall authorize any justice of the peacc to hear and de-
termine any case of assault or battery, in which any ques-
tion shall arise as to the title to any lands, tencments or
bereditaments, or any interest therein or accruing there-
from, or as to any baukruptey or insolvency, or any exe-
cution under the process of any court of justice.

31. And be it enacted, that if any person shall wilfully
disturb, interrupt or disquiet any assemblage of persons
met for rcligious worship, by profine discourse, by rude,
or indecent behaviour, or by making a noise, either with-
in the place of worship, or so near it as to disturb the
order, or solemnity of the mecting, such person shall,
upon conviction thereof before o any Justice of the Peace,
on the oath of one, or more, credible witness, or witness-
es, forfeit and pay such a sum of money, not exceeding
five pounds, as the said Justice shall think fit.

32. And be it enacted, That in default of payment of

Fines, how any fine imposed under the authority of this Act, ona
Jevied. summary conviction before any justice of the peace,
together with the costs attending the samne, within the

period specified for the payment thereof, at the time of
conviction by the justice before whom such conviction

may have taken place, it shall and may be lawful for

such justice to issue his warrant directed to any constable

to levy the amount of such fine and costs, within a cer-

tain time to be in the said warrant specified, and in case

no distress sufficient to satisfy the amount shall be found,

it shall and may be lawful for him to commit the offender.
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to the common gaol of the district, wherein the offence
was committed, for any term not exceeding one month,
unless the fine and costs shall be sooner paid.

33. And be it enacted, that any person who shall think
‘himself aggrieved by any summary conviction, or decision, g&gﬁ cone
under this act as aforesaid, may appeal to the next court victions to
of general or quarter sessions, which shall be holden notless gerer
than twelve days after the day of such conviction or de- ’
cision for the district wherein the cause of complaint shall
have arisen : Provided always, that such person shall give
to the other party a notice, in writing, of such appeal,
and of the cause and matter thereof, within three days
after such conviction or decision, and seven days at the
least before such sessions, and shall also, either remain
in custody until the sessions, or enter into a recognizance
with two sufficient sureties before a justice of the peace,
conditioned personally to appear at the said sessions and
to try such appeal,and to abide the judgment of the court
thereupon, and to pay such costs as shall be by the court
awarded, and upon such notice being given, and such re-
cognizance being entered. into, the justice before whom
the same shall be entered into, shall liberate such person,
if in custody, and the court at such sessions shall hear
and determine the matter of the appeal, and shall make
such order therein, with or without costs, to either party,
as to the court shall seem meet; and in case of dismis-
sal of the appeal, or the affirmance of the conviction, shall
order and adjudge the offender to be punished according
to the conviction, and to pay such costs as shall be awar-
ded, and shall, if necessary, issue process for enforcing
such judgment.

34. And be it enacted, that whenever an appeal shall
be made from the decision of any justice under this act ﬁ?fﬁfﬁy
as aforesaid, the court of general or quarter sessions shalliury.
have power to empatnel a. jury to try the matter on which
such decision may have been made, and the court, on the
finding of such jury, under oath, shall thereupon give such
Judgment as the circumstances of the case may require :
Provided always, that such court shall not in any case
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adjudge the payment of a fine exceeding five pounds in
addition to the costs, or to order the imprisonment of
the person so convicted, for any period not exceeding one
month, and all fines imposed, and recovered, by the
judgment of such court, shall be applied and disposed of
in the same manner as other fines recovered under the
provisions of this act.
35. And be it enacted, that in the case of every fclony
Punishment punishable under this act, every principal in the second
of aceesso-  deoree, and every accessory before the fuct, shall be pun-
ishable with death or otherwise,in the same manner as the
principal in the first degree is by this act punishable ; and
every accessory after the fact to any felony punishable
under this act, shall, on conviction, be liable to be im~
prisoned for any term not exceeding two years.
36. And be it enacted, that when any person shall be
Offences  convicted of any offence punishable under this act, for
punishable
by imprison- Which imprisonment may be awarded, it shall be lawful
ment. for the court to sentence the offender to be 1mpr1soned
or to be imprisoned and kept to hard labour, in the com-
mon gaol or house of conectlon, and also to direct that
the oﬁ‘ender shall be kept in solitary confinement for any
portion or portions of such imprisonment, or of such im-
prisonment with hard labour, not exceeding one month at
any one time, and not exceedmg three months inany one
year, as to the court in its discretion shall seem meet.
37. And be it enacted, that on the trial of any person
Jury may for any of the offences hereinbefore mentioned, or for any
acquit of ~ felony whatever, where the crime charged shall include
felony %0 an assault against the person, it shall be lawful for the
assault, in  Jury to acquit of the felony, and to find a verdict of guilty
certain cases. . . . o 3
of assault, against the person indicted, if the evidence
shall warrant such finding; and when such verdict shall
be found, the court shall have power to imprison the
person so found guilty of an assault, for any term Dot ex-
ceeding three years. (%) -

(k) The offence of carnally knowing and abusing a female
child under ten years of age, is not a felony which includesan
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38. Provided always, and be it enacted, that nothing Not to affect
herein contained shall alter or affect any of the laws re- :2;{3;;5 to
lating to the Government of her Majesty’s land or naval the forces.

forces.

-89. And be it enacted, that it shall be lawful for the

- Queen's Majesty, a:nd for the governor, lieutenant gover- };f;sr‘i’;‘jn ed
nor or person adininistering the government of this pro- may be
vince, to extend the royal mercy to any person imprisoned P2rdoned:
by virtue of this act, although he shall be imprisoned for
non-payment of money to some party, other than the
crown. o

40. And for the more effectual prosecution of offences

~ punishable upon summary conviction by virtue of this act;

assault within this section, even though it be stated in the in-
dictment for the felony that the prisoner made an assault on
the child.—R. v. Banks. 8 C. & P. 574. A person who puts
a deleterious drug into coffee in order that another may take
'it, is, if it be taken, guilty at common law of an assault upon
the person who takes it.—R. ». Button. 8 C. & P. 660. An
attempt to commit the misdemeanour of having carnal know-
ledge of a girl between the ages of ten and twelve, is not an
assault, as the consent of the girl puts an end to the charge of
assault.—R. v. Meredith. 8 C. & P. 589. On the trial of an
-indictment for a rape, if it appear that the prisoner was
under fourteen years of age at the time he committed the
offence, he must be acquitted of the rape ; but the jury may
convict him of an assault under this section.—R. v Brimilow.
9 C.& P.366, On an indictment for a felony which in-
cludes an assault, the prisoner ought not to be convicted of
an assault, which is quite distinct from the felony charged:
and on such an indictment the prisoner ought only to be con-
victed of an assault, wkich is included in the felony itself.—
R. v. St. George. 9 C. & P. 483 ; R. v. Cuttridge. 9 C. & P.
471. A, presented a loaded pistol at B., but was prevented
from pulling the trigger. Held, that A. could be properly
convicted of this assault, on an indictment for attempting
feloniously to discharge loaded arms at B.—R. v. St. George.
9 C. & P.483, On an indictment for abduction under this
statute, if the jury should not be satisfied that the prisoner
was actnated by motives of lucre, but if they be satisfied that
he used force to the person of the lady in taking her away,
and that he took her away against her consent, they may con-
gcfi’ him of an assault under this section.—~R.». Barratt, 9 C.
. 387. :

DD
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Provisions Be it enacted, that Where any person shall be charged on
, :"ng’nﬂ;‘é“fgfs the oath of a credible witness, before any justice of the

act g’numsha- peace, with any such offence, the justice may summon
summary the person charged, to appear at a time and place to be
~convietion.  pamed in such summons, and if he shall not appear ac-
cordingly, then (upon proof of the due service of the sum-
mons upon such person, by delivering the same to him)
the justice may either proceed to hear and determine the
case ex parte, or may issue his warrant for apprehending
such person and bring him before himself or some other
justice of the peace, or the justice before whom the charge
shall be made may (if he shall so think fit) issue such
warrant in the first instance, without any previous sum-
- mons.

41. Provided always, and be it enacted, that the pro-
Time for  secution for every offence punishable on summary con-
;‘;;‘;2’;%,55 viction by virtue of this act, shall be commenced within
three calendar months after the comlmssmn of the offence,

and not otherwise.

‘ 42. And be it enacted, that the justice before whom
Formof  any person shall be summarily convicted of any offence
conviction. ‘e . .

against this act, may cause the conviction to be drawn
up in the following form of words, or in any other form
of words to the same effect, as the case shall require;
(that is to say,) “Be it remembered, that on the
day of in the year of our lord at in the
county of (or riding, division, district, city, &c. as
the case may be,) A. O. is convicted before me, (naming
the justice,) one of her Majesty’s justices of the peace
for the said county, (or riding, &c.) for that he the said
A. O. did (specify the offence, and the time and place
when and where the same was committed, as the case
may be;) and I the said justice adjudge the said A. O.
for his said offence to be imprisoned in the (or to
‘be imprisoned in the and there kept at hard labour)
for the space of (or I adjudge the said A. O. for
his said offence, to forfeit and pay the. sum of —= )
(here state the amount of the fine imposed) and a.lso 1o
pay the sum of for costs; and in default of .imme= ,
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diate payment of the said sums, to be imprisoned in the
for the .space of unless the said sums shall
be sooner paid; (or, and I order that the said sum shall

be paid by the said A. O. on or before the day of
) and I direct that the said sum of —— (i. e.the
amount of the fine,) shall be paid to - of afore-

said, in which the said offence was committed, to be by

him applied according to the directions of the statute in

that case made and provided; (or as the case may be;)

~and I order that the said sum of for costs shall be
paid to C. D. (the party aggrieved). Given under my
band, the day and year first above mentioned.”

43. Provided always, and be it enacted, that nothing Not to repeal
in this act contained, shall affect or alter any act, so far ?glaﬁf,tg to
as it relates to the crime of high treason, or to any branch high treason
of the public revenue. revenue.

44. And be it enacted, that all acts, or parts of acts,
or provisions of law in force in this province, or any part Al acts
thereof, immediately before the time when this act shail [SPREm*:
come into force,. which shall be inconsistent. with, or con~ repe«ded
tradictory to this act, or which make any provision in
‘any matter provided for by this act, other than such asis
hereby made in such matter, shall from and after the
time when this act shall come into force, be, and they

“are hereby repealed, except in so far as may relate to
any offence committed before the said time, which shall
be dealt with and punished, as if this Act had not been
passed.

6 Vic. cu. 5.

An Act for better proportioning the punishment to the offence, in

" certain cases, and for other purposes therein mentioned.

Warreass it is expedient to enable the courts, before p .o e,
whom offenders may be convicted in certain cases, better

to proportion the punishment of such offenders to the

guilt of the offence; Be it therefore enmacted by the
Queen’s most excellent Majesty, by and with the advice

and consent of the Legislative Council and of the Legis-
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lative Assembly of the Province of Canada, constituted
and assembled by virtue of and under the authority of an
act passed in the Parliament of the United Kingdom of
Great Britain and Ireland, intituled, “An Act to Re-
452 vic. unite the Provinces of Upper and Lower Canada, and
’ for the government of Canada,” and it is hereby enact~
ed by the authority of the same, that so much of a
certain act passed in the session held in the fourth
4&5Vic. and fifth years of her Majesty’s reign, and intituled,
ch. 25. “An Act for improving the administration of criminal
Jjustice in this province,” or of a certain other act passed
in the same session, and intituled, *“ An Act for consoli-
dating and amending the lawsin this province, relative to
larceny and other offences connected therewith,” or of a
¢ & 5 vie, Certain other act passed in the same session, and intituled,

“ 3
. 26, cited. “ An Act for consolidating and amendmg the laws in

this province, relative to malicious injuries to property,”

or of a certain other act passed in the same session, and
4 &5 vie. intituled, *“ An Act for consolidating and amending the
ch. 27, cited. ‘statutes in this province relative to offences against the
Provisions person,” or of any other act or law, as shall be repugnant
inconsistet 1o or inconsistent with the enactments of this act, shall
repealed.  be and is hereby repealed.

‘ 2. And be it enacted, that for each and every oﬁ‘cnce
Cases in  for which by any of the acts hereinabove cited, the offender
¥ ;'rlsc*;]fvffen- is liable on conviction to be punished by imprisonment in
becommitted the provincial penitentiary, but may instead thereof and
:Sntg;flp;;;n in the discretion of the court, be punished by imprison-
tentiary for ment in any other prison or place of confinement for any
any term not
less than | term not exceeding two years, the offender may, if con-
three years. victed after the passing of this act, be pumshed in the

discretion of the court, by imprisonment in the provincial
penitentiary, for any term not less than three years and
not exceeding the longest term . for which such offender
might have been so imprisoned if this act had not been
passed, or by imprisonment in any other prison or place
of confinement for any term not exceeding two years, in
the manner prescribed by such act ; Provided always, that
nothing in this act shall prevent such offender from being
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punished by imprisonment in the provincial penitentiary
for life, if he might have been 80 pumshed if this act had

not been passed
8. And be it enacted, that for each and every offence, :
for which by any of the said acts, the offender may on Other cases
conviction be punished by imprisonment for such term as offenders
the court shall award, or for any term esceeding two oy De S0
years, such imprisonment, if awarded for a longer term ‘
than two years, shall be in the provincial penitentiary.

4. And be it enacted, that for each and every offence ‘
for which by any of the said acts or by any other act or i‘;f;?d of
law, the offender might, if this act had not been passed, punished by
have been punished by transportatlon beyond seas, such tig,‘}sf;‘;;e‘::
offender may, if convicted after the passing of this act, be defsr::;{ege
punished by imprisonment in the provincial penitentiary for a like
for any term for which he might have been tranported ;‘z;‘;’t;;‘tfkf)
beyound seas if this act had not been passed, or by
imprisonment for life, if without this act he might have
been punished by transportation for life.

5. And whereas it is necessary to determine the .
punishment to be inflicted upon certain offenders, not A¥ault with
provided for by the said before recited act, intituled, commit
“ An Act for consolidating and amending the statutes in abg;?;ame
this province relating to offences against - the person,” be ;{l‘g]’:ﬁg’w‘
it enacted, that where any person shall be charged with
and convicted of any.assault, with intent to commit rape,
or of any assault with intent to commit the abominable
crime of buggery, either with mankind or with any animal,
the court in any such case may sentence the offender to
be imprisoned at hard labour in the provincial peniten-
tiary for any term not exceeding three years, or to be
imprisoned in any other prison or place of confinement

for any term not execeeding two years.
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3 Vic. cu. 8.

An Act to repeal an act passed in the forty-fourth year of the
reign of hus late Majesty King George the Third, intituled,
“ An Act for the exemplary punishment of all and every person
and persons who shall seduce, or attempt to seduce, or aid or
assist, or attempt to aid or assist, any soldier to desert his Mu-
Jesty’s service, or who shall harbor, conceal, receive or assist,
any deserter from such service,” and to make further provision
Jor the punishment of such offenders.

WaerEeas the laws now in force in this province for
the punishment of persons concerned in enticing soldiers
to desert her Majesty’s service, or who may harbor desert-
ers from her said Majesty’s service, are found insufficient
to prevent or restrain such unlawful and pernicious prac-
tices : And whereas it is necessary to extend punishment
to such persons as shall persuade, or attempt to persuade
sailors engaged in the naval service of her Majesty to de-
sert, or who shall harbor deserters from the said naval
service : Be it therefore enacted by the Queen’s most
excellent Majesty, by and with the advice and consent of
the Legislative Council and Assembly of the province of
Upper Canada, constituted and assembled by virtue of
and under the authority of an act passed in the parlia-
ment of Great Britain, intituled, an “act to repeal cer-
tain parts of an act passed in the fourteenth year of his

Majesty's reign, intituled, an ‘act for making more effec-
. o v ) ] o)

44 Geo. 1L
ch. 2. re~
pealed.

tual provision for the government of the province of
Quebec, in North America,” and to make further provi-
sion for the government of the said province,” and by the
authority of the same, that an act passed in the forty-
fourth year of the reign of his late most gracious Majesty
George the Third, intituled, *an act for the exemplary
punishment of all and every person and persons who shall
seduce, or attempt to seduce, or aid or assist, or attempt
to aid or assist, any soldier to desert his Majesty’s ser-
vice, or who shall harbor, conceal, receive or assist any
deserter from such service,” be and the same is hereby
repealed. ‘
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2. And be it further enacted by the authority afore-
said, That from and after the passing of this act, if any Aoyperson
person other than enlisted soldiers in her Majesty’s ser- Poldiers or
vice, or sailors engaged in the naval service of her Ma- g%‘s‘g:: e be
jesty, shall by words or with money, or by any ways, liable to
“methods or means whatsoever, directly or indirectly, pre- ;i iors o
vail upon, procure, persuade or encourage, any such sol- common

dier or sailor to desert or leave her Majesty’s naval or 523312;"3’,’13
military service, as aforesaid, and shall be thereof lawfully igeadg;’fé_i“
convicted before any court of Oyer and Terminer tion of the
and general gaol delivery in this province, such person ®%*
so offending shall be deemed guilty of a misdemeanor,
and upon conviction shall be liable to be punished by
imprisonment in the common gaol of the district in which
such conviction shall happen, or by imprisonment in the
Pravincial Penitentiary in this province, for such pericd
as the court before which such trial shall take place, shall
in their discretion adjudge, and shall be further liable to
" the payment of such fine as the said court shall impose
upon and require to be paid by such offender.
3. And be it further enacted by the authority afore-
sa?d, -that if any person other tha}l an enlistgaq soldi?r, or ﬁ;{\gs{ggg‘ a
sailor engaged in the naval service of her said Majesty, deserter
shall after the passing of this act harbor, conceal, receive ;?,gf;g,::ﬁ
or assist, any deserter from her majesty’s naval or military ties.
service, knowing him to be a deserter, such person so
offending shall be deemed guilty of a. misdemeanor, and
- upon conviction shall be liable to.the same penalties and
punishments as are mentioned and set forth in the pre-

ceding clause of this act.

IMPERIAL AcT, 6 & 7 Vic. cu. 76.

An Act for giving effect to a Treaty between her Majesty and
the United States of America for the apprehension of cer-
tain Offenders.

WHEREAS by the tenth article of a treaty between her
Majesty and the United States of America, signed at
Washington on the ninth day of August in the year one .



308 CRIMINAL LAW.

thousand eight hundred and forty-two, the ratifications

whereof were exchanged at London on the thirteenth day

of October in the same year, it was agreed that her Ma-

jesty and the said United States should, upon mutual

requisitions by them or their ministers, officers, or
authorities respectively made, deliver up to justice all
persons who, being charged with the crime of murder, or
assault with intent to commit murder, or piracy, or arson,
or robbery, or forgery, or the utterance of forged paper,
committed within the jurisdiction of either of the high
contracting parties, should seek an asylum, or should be
found within the territories of the other; provided that
this should only be done upon such evidence of criminality
as according to the laws of the place where the fugitive or
person so charged should be found, would justify his
apprehension and commitment for trial, if the crime or
offence had been there committed, and that’the respective
judges and other magistrates of the two governments,
should have power, jurisdiction, and authority, upon
complaint made under oath, to issue a warrant for the
apprehension of the fugitive or person so charged, so that
he might be brought before such judges or other magis-
trates respectively, to the end that the evidence of crimi-
nality might be heard and considered; and if, on such
hearing, the evidence should be deemed sufficient to sus-
tain the charge, it should be the duty of the examining
judge or magistrate to certify the same to the proper
executive authority, that a warrant might issue for the
surrender of such fugitive, and that the expense of such
apprehension and delivery should be borne and defrayed,
by the party making the requisition and receiving the
fugitive ; and it is by the eleventh article of the said
treaty further agreed, that the tenth article, herein-before
recited, should continue in force until one or other of the
high contracting parties should signify its wish to termi-
nate it, and no longer; And whereas it is expedient that
provision should be made for carrying the said agreement
into effect ; be it enacted by the Queen’s most excellent
Majesty, by and with the advice and consent of the Lords
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Spiritual .and Temporal, and Commons, in this present.
Parliament assembled, and by the authority of the same,
‘That in case requisition shall at any time be made by the
authority of the said United States, in pursuance of and
* according to the said treaty, for the delivery of any person
charged with the crime of murder, or assault with intent
to commit murder, or with the crime of piracy, or arson,
or robbery, or forgery, or the utterance of forged paper,
committed within the jurisdiction of the United States of
America, who shall be found within the territories of her
Majesty, it shall be lawful for one of her Majesty’s prin-
cipal secretaries of state, or in Ireland for the chief secre-
tary of the Lord Lieutenant of Ireland,aund in any of her
Majesty’s colonies or possessions abroad for the officer
administering the government of any such colony or pos-
session, by warrant under his hand and seal to signify
that such requisition has been so made, and to require all
Jjustices of the peace and other magistrates and officers of
justice, within their several Junsdlctlons, to govern them-
selves accordingly, and to aid in apprehending the person
so accused, and committing such person to gaol, for the
purpose of being delivered up to justice, according to the
provisions of the said treaty; and thereupon it shall be
lawful for any justice of the peace, or other person having
power to commit for trial persons accused of crimes
against the laws of that part of her Majesty’s dominions
in which such supposed offender shall be found, to exa-~
mine upon oath any person or persons touching the truth
" of such charge, and upon such evidence as according to
the laws of that part of her Majesty’s dominions would
justify the apprehension and committal for trial of the
person so accused if the crime of which he or she shall be
so accused had been there committed, it shall be lawful
for such justice of the peace, or other person having
power to commit as aforesaid, to issue his warrant for the
apprehension of such person, and also to commit the per-
son so accused to gaol, there to remain until delivered
pursuant to such requisition as aforesaid.
2, Provided always; and be it enacted, that in every
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such case copies of the depositions upon which the origi-
cal warrant was granted, certified under the hand of the
person or persons issuing such warrant, and attested upon
the oath of the party producing them to be true copies
of the original. depositions, may be received in evidence
of the criminality of the person so apprehended.

3. And beitenacted, that upon the certificate of such
justice of the peace, or other person having power to commit
as aforesaid, that such supposed offender has been so com-
mitted to gaol, it shall be lawful for one of her Majesty’s
principal secretaries of state, or in Ireland for the chief
secretary of the lord-lieutenant of Ireland, and in any of
her Mm_]eaty s colonies or possessions abroad for the
officer administering the government of any such colony
or posscssion, by warrant under his hand and seal to order
the person so committed to be delivered to such person
or persons as shall be authorized in the name of the said
United States to reccive the person so committed, and
to convey such person to the territories of the said United
States, to be tried for the crime of which such person
shall be so accused, and such person shall be delivered
up accordingly, and it shall be lawful for the person or
persons authorized as aforesaid to hold such person in
custody, and take him or her to the territories of the said
United States, pursuant to the said treaty; and if the
person so accused shall escape out of any custody to
which he or she shall be committed, or to which he or
she shall be delivered as aforesaid, it shall be lawful to
retake such person in the same manner as any person
accused of any crime against the laws of that part of her
Majesty’s dominions to which he or she shall so escape
may be retaken upon an escape. ‘

4. And be it enacted, that where any person who shall
have been committed under this act, to remain until
delivered up pursuant to requisition as aforesaid, shall not
be delivered up pursuant thereto, and conveyed out of
her Majesty's dominions within two calendar months after
such committal, over and above the time actually required
to convey the prisoner from the gaol to which he or she
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was committed by the readiest way out of her Majesty’s
dominions, it shall in every such case be lawful for any
of her Majesty’s judges in that part of her Majesty’s do-
minions in which such supposed offender shall be in -
custody, upon application made to him or them by or on
behalf of the person so committed, and upon proof made
to him or them that reasonable notice of the intention to
make such application has been given to some or one of
her Majesty’s principal secretaries of state, or in Ireland
to the chief secretary of the lord-lieutenant of Ireland,
and in any of her Majesty’s colonies or possessions abroad
for the officer administering the government of any such
colony or possession, to order the person so committed
to be discharged out of custody, unless sufficient cause
shall be shown to such judge or judges why such dis-
charge ought not to be ordered. ‘

5. And be it enacted, that if by any law or ordinance
to be hereafter made by the local legislature of any Bri-
tish colony or possession abroad, provision shall be made
for carrying into complete effect within such colony or
possession the objects of this present act, by the substi-
tution of some other cnactment in lieu thereof, then it
shall be competent to her Majesty, with the advice of
her Privy Council, (if to her Majesty in council it shall
seem meet, but not otherwise), to suspend the operation
within any such colony or possession of this present act,
so long as such substituted enactment shall continue in
force thcne, and no longer.

6. And be it enacted, that thlS act shall continue in
force during the continuance of the tenth article of the
said trcaty.

3 Vic. cu. 5.

An Act to provide for the continuation of suits and process, in
cases of formation of new districis.

WuerEAs in cases where new districts have been erected preambie.
by acts of the Provincial Parliament, much inconvenience
has been found to arise from the want of legal authonty
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Recital of in- in the respective sheriffs of the districts, of which the
gg';‘u‘::‘s‘ef’;g;‘ new districts formed a part, to continue to execute legal
the forma-  process already issued, and to execute process in suits
o eW  alrecady commenced: Be it therefore enacted by the
Queen’s most excellent Majesty, by and with the advice
and consent of the Legislative Council and Assembly of
the province of Upper Canada, constituted and assembled
by virtue of and under the authority of an act passed in
the Parliament of Great Britain, intituled, “an act to re-
peal certain parts of an ac¢ passed in the fourteenth year
of his Majesty’s reign, intituled, ¢ An act for making more
effectual provision for the government of the province of
Qucbec, in North America,” and to make further provi-
sion for the government of the said province,” and by the
All suits _ authority of the same, that all suits commenced in any
comienced J o . A .
atthetime of the district courts of this province, and all suits com-
ot menced in her Majesty's court of Queen'’s Bench, at the
to Le ina'r!;ied time of the division of any district of this province, shall
such division continue to final . judgment and execution as if no such
;;ﬁ:‘ke“ division had taken place; and all process, whether mesne
or final, directed to the sheriff of the district in which the
suit shall have been commenced, shall be considered legal
and regular, notwithstanding the erection of any new dis-
trict; and the sheriffs of the district to which such pro-
cess shall have been or shall be addressed, shall have the
Sheriffs to  execution of such process, and the custody of all persons
eareero" and property taken or seized under the same, and shall
asifsuch  he subject to the same liabilities respecting the same,

new district . s . .
had not been as if no such new district had been erected, any thing in

formed-  the several acts for the erection of new districts to the
contrary thereof in any wise notwithstanding. ,
Not ¢ 2. Provided always, and be it further enacted by the
ot to pre-

vent triats _ authority aforesaid, That nothing in this or any other
being order- 5ct contained shall extend, or be construed to extend, to
ed to take L ’ .

place in the prevent the court of Queen’s Bench, or a judge thereof,
new district. from ordering the trial of any cause pending, as aforesaid,
Thisactto o be had in such new district : Provided also, that the

districtsto be provisions of this act shall extend to any case arising from
ereafter

formed.  any division of districts which may hereafter take place.
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59 Ggro. III. QH.‘14.

'12. And be it further enacted by the authority afore-
said, That if any action of ejectment shall be brought ...
against any person or persons, who after these lines have proccedings
been established by virtue of this act, shall be found, in Sl e bad
consequence of unskilful surveyors, to have improved on of ejectment
land not his, her, or their own, it shall and may be law- fr prought.
ful for the judge of assize, before whom such action is‘i)'ggfgg’e‘i{‘i!r’]
tried, to direct the jury to assess such damages for the consequence
defendant or defendants for any loss he, she, or they may gﬁf‘fc';,’;c‘?“s
sustain in consequence of any improvement made before
such actionis commenced, and also assess the value of the
" land to be recovered, and if a verdict shall be found for
the plaintiff or plaintiffs, no writ of possession shall issue,
until such plaintiff or plaintiffs have tendered or paid the
amount of such damages, as aforesaid, or shall relcase the
~ said land to the defendant, provided the said defendant
shall pay or tender to the plaintiff the value of the land so

assessed, before the fourth day of the ensuing term.

2 Vic. cu. 17.

An Act to extend the provisions of an act passed in the fifty-
ninth year of the reign of his lute Majesty King George the
Third, intituled, “ An Act to repeal an ordinance of the pro-
vince of Quebec, passed in the twenly-fifth year of his lute Ma-
Jesty’s relgn, intituled, ¢ An ordinance concerning land sur-
veyors, and the admeasurement of lands; and also to extend
the provisions of an act passed in the thirty-eighth year of his
late Majesty’s reign, intituled, * An Act to ascertain and estub-
lish on a permanent footing the boundary lines of the different
townships in this province,” and further o regulate the manner
in whick lands are hereafter to be surveyed.”

WaEeRrEeas it is expedient to extend the provisions of an
act passed in the fifty-ninth year of the reign of his late Premble’
Majesty King George the Third, chapter fourteen, inti- ‘
tuled, “an act to repeal an ordinance of the province of 3 Geo. [II.
Quebec, passed in the twenty-fifth year of his Majesty’s recited.
reign, intituled, ‘an ordinance concerning land surveyors
and the admeasurement of lands,” and also to extend the

EE
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provisions of an act passed in the thirty-eighth year of his
Majesty’s reign, intituled, ‘an act to ascertain and estab-
lish on a permanent footing the boundary lines of the

- different townships in this province,’ and further to re-

gulate the manner in which lands are hereafter to be sur-
veyed,” so as to protect persons who have made improve-
ments upon lands not their own, in consequence of un-
skilful surveys previously to the lines of any township,
concession or lot in this province being established under
the authority of the aforesaid act, from costs of vexatious

- law-suits : Be it therefore enacted by the Queen’s most

Defendant
entitled to
costs, when
defending
the action
only for

* purpose of
obtaining
value of his
imprdve-
ments, &c.

excellent Majesty, by and with the advice and consent of
the Legislative Council and Assembly of the province of
Upper Canada, constituted and assembled by virtue of
and under the authority of an act passed in the parlia-
ment of Great Britain, intituled, “an act to repeal cer-
tain parts of an act passed in the fourteenth year of his
Majesty’s reign, intituled ‘an act for making more effec~
tual provision for the government of the province of
Quebec, in North America,” and to make further provi-
sion for the government of the said province, and by the
authonty of the same, that from and after the passing of
this act, in all cases in which the “jury before whom any
action of ejectment shall be tried, shall assess damages
for the defendant, as is provided for in the twelfth clause
of the aforesaid act, for improvements made upon land not
his own, in consequence of unskilful surveys ; and when
it shall be satisfactorily made to appear that the defen-
dant does not contest the plaintiff’s action for any other
purpose than to obtain the value of the improvements
made upon the land previous to the alteration and estab-
lishing of the lines in the manner pointed out in the afore-
said act, it shall and may be lawful for the judge before
whom such action shall be tried to certify such fact upon
the record, end thereupon the defendant shall be entitled
to the costs of the defence, in the same manner as if the
plaintiff had been non-suited on the trial, or a Verdxct
rendered for the defendant.

2. Provided always, and be it further enacted by the
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authority aforesaid, That it shall be incumbent upon the pognaane to
defendant, at the time of entering into the consent rule, give notice
to give notice in writing to the lessor or lessors of the 2?2}{1?;“&,
plaintiff in such ejectment, or to his attorney, named on improve- |
the writ or declaration, of the amount claimed for such willingness
improvements, on payment of which sum the defendant, ;%:s‘;‘;’;fg:‘:'
- or person in possession, will surrender the possession to

such lessor or lessors, and that the said defendant does
not intend at the trial to contest the title of the lessoror
lessors of the plaintiff; and without such notice shall on
the trial be found to have been given, as aforesaid, or if the
jury shall assess for the defendant a less sum than that Without
claimed in the notice, or shall find that the defendant has L"fi??&:ﬁff:f '
refused to surrender possession of the land claimed, after ;‘s‘;‘észggus‘;ﬁ
tender shall have been made of such amount claimed, judge not to
then in either of such cases the judge shall not certify, forod @ his
and the defendant shall not be entitled to the costs of the
defence, but shall pay costs to the plaintiff, any thing
herein contained to the contrary thereof notwithstanding.

3. Provided nevertheless, and be it further enacted by Zgﬁi?me not
the authority aforesaid, That upon the trial of any such necessary in
. . : . favour of

cause, no evidence shall be required to be produced in claimant's

proof of the title of the lessor or lessors of the plaintiff. title.

————

7 Wor. IV. cu. 10.
An Act for the more convenient recovery of Estreats.

WaEereas it is expedient to provide for the more sum- Preamble.
mary and convenient collection of fines, issues, amercia-

ments, and sums due upon recognizances forfeited to his (SeeStatutes
Majesty: Be it therefore enacted by the King's most o5 inzdth‘
excellent Majesty, by and with the advice and consent of 24, scc. 49-)
the Legislative Council and Assembly of the Province of

Upper Canada, constituted and assembled: by virtue of

and under the authority of an act passed in the Parlia-

ment of Great Britain, intituled, “ An act to repeal cer-

tain parts of an act passed in the fourteenth year of his

Majesty’s reign, intituled, “ An Act for making more
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Fines, issues effectual provision for the government of the Province of
and amercia- . ¥ .Y, i .
ments, and ~ ‘Quebec, in North America,” and to make further provi-

gg;fg;;;ﬁg:s sion for the government of the said province,” and by the
(except such authority of the same, That from and after the first day
as by v are of June next ensuing the passing of this act, all fines,
belevied, issues, amerciaments and forfeited recognizances, save

&e.) i d . ) )
'&ﬁ_’b’;“})’f ¢ and except such as shall, by virtue of any act or acts of

‘lc’gf;‘;‘;eoaf“& or the parliament of thig province, made or to be made, be
andterminer, dirécted to be otherwise levied, recovered, appropriated
Sheo 8 or disposed of, which shall be set, imposed, lost or for-
assizeand  feited, by or before any court of oyer and terminer, -or
11181 prias . ' ..
with}i,n 01" general gaol delivery, or before any court of assize and

‘ ;lolvf\:n(x)\i 4= nisi prius, shall, within twenty-one days from the adjourn-
to e entered ment of such court, be fairly entered and extracted on a
andextracte roll, by the Clerk of Assize, or in case of his death or
by clerk of - absence, by any other person under the direction of the
assize. Oor i

eoofhis judge who presided at such court; which roll shall be .

death or & made in duplicate, and shall be signed: by the Clerk of
otherperson Assize, or such judge, as aforesaid, in case of his death

under direc- |
tionofthe OF abscnce.

judge who = 2. And be it further enacted by the authority afore-
e court, said, That one of the said rolls shall be transmitted to

in ggl’:::géfi the office of the Clerk of the Crown, on or before the
vy clerk of first day of the term next succeeding such court, and that
e o ins® the other of such rolls shall, so soon as the same shall be
:é:(ﬂ; c{:’yag;é prepared, be sent by the Clerk of Assize, or in case of
judge. his death or absence, by such judge, as aforesaid, with a
One copy of writ of fierl facias and capias, according to the form iI‘l the
rolltobe  schedule to this act annexed, marked A, to the sheriff of
seut to cler the districtin or for which such court was holden; which
within time writ shall be authority to such sheriff for proceeding to
&c. the other the immediate levying and recovering of such fines, issues,
 to shenlfof - amerciaments and forfeited recognizances, or any of them,
in which fine as remain to be levied and recovered, on the goods and
fec. oceurreds chattels, lands and tenements of such several persons ; ‘or
gnlcet;;dg;ge ’ for 1;a_kmg into custody the bodies of such persons, in case
&e. sufficient goods and chattels, lands or tenements, shall not

be found, whereof the same can be made ; and every per-

son so taken shall be lodged in the common gaol of the
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district until satisfaction be made, or until the Court. of Relief of
King's Bench shall, upon cause shewn by the party:as birt oo
hereinafter mentioned, make an order in the case, and court of
until such order shall be fully complied with. King’s bench.
3. And be it further enacted by the authority afore- ,
said, That from and after the first day of June next after pines, &e.
the passing of this act, all fines, issues, amerciaments and i";‘;‘:‘d at
forfeited recognizances, save and except such as shall, by quarter ses-
virtue of any act or acts of the parliament of this pro- 5iouS to be

entered and
vince, made or to be made, be directed to be otherwise extracted on

levied, recovered, appropriated or disposed of, which shall 3;;1”&
be set, imposed, lost or forfeited, by or before any court
of general quarter sessions of the peace, shall, within
twenty-one days after the adjournment of such court, be
fairly entered and extracted on a roll by iic Clerk of the
Peace, which roll shall be made out in duplicate, and shall
- be signed by the Clerk of the Peace.
4. And be it further enacted by the authority afore-
said, That one of the 'said rolls shall remain deposited in pnner of
the office of the Clerk of the Peace, and that the other proceedmlx
of such rolls shall, so soon as the same shall be prepared, ;ay&e&e of
be sent by the Clerk of the Peace, with a writ of fieri e &= by
facias and capias, according to the form in the schedule court of
to this act annexed, marked B, to the sheriff of the dis- gﬁ’;f{;‘: ses-
-trict in which such court of quarter sessions shall have sions.
been holden; which writ shall be authority to such
~ sheriff for proceeding to the immediate levying and re-
covering of such fines, issues, amerciaments and forfeited
recognizances, or any of them, as remain to be levied and
recovered, on the goods and chattels, lands and tenements,
of such several persons, or for taking into custody the
bodies of such persons, in:case suﬂic1ent goods and chat-
tels, lands or tenements, shall not be found, whereof the Relief by
same can be made; and every person so taken shall be g‘;‘;‘;‘,;’f ‘
lodged in the common gaol of the district until satisfac- e o
tion be made, or until the court of general. quarter ses- part) fined,
_sions: of such dlstnct shall, upon cause shewn by the &
party as hereinafter mentioned, make an- order in.the
case, and until such order shall' be fu]ly comphgd with.

EE2
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5. And whereas the estreating indiscriminately of all
Court may recognizances for the appearance of persons to prosecute -
({ggfggngre_ or give evidence, or to answer to criminal charges, would
cognizances, il many instances be productive of hardshlp ;3 Be it
under enacted by the authority aforesaid, That in every case of
certain cir-
cumstances. default, whereby a recognizance may be forfeited, if the
cause of absence be made known to the court in which
the party shall be bound to appear, the court, on con-
sideration of such cause, and considering also whether by
the non-appearance of such person the ends of justice
have been defeated or delayed, may forbear to order the
recognizance to be estreated ; and that with respect to all
recognizances which shall be estreated in any court, and
Courtor  also with respect to all fines which may be imposed by
justices may_any court for the non-attendance of any juror () or con-
to forbear  stable, or of any public officer, bound to attend at such
levying fines, o urt, it shall be in the power of the judge who presided
certaiu cir- gt such court, or in the case of proceedings before any
cumstances.
court of general quarter sessions of the peace, for the
chairman and for any two of the justices who presided at
such court, to make an order directing that the sum for-
feited upon such estreated recognizance, or the fine im-
posed in any such case, as aforesaid, shall not be levied,
provided it shall appear to the satisfaction of such judge,
or of the chairman and justices, as aforesaid, that the
absence of the person for whose appearance any recogni--
zance was entered into, or of any person fined for non-
attendance, was owing to circumstances which rendered
such absence justifiable; and for such purpose, it shall
be necessary for the Clerk of Assize, or Clerk of the
Peace, respectively, before sending to the sheriff any roll,
with a writ of fieri facias and capias, as directed by this
act, to submit the same to the judge who presided at the
assizes, or to the chairman who presided at the court of
.quarter sessions, respectively, for his revision ; and that

(?) By a liberal construction of this act, the court in term
time will sometimes relieve jurors from fines imposed upon
‘them 'at nisi prius, after the fine-has been levxed by the sheu
riff.—In re Cole. Trin, Term. 1842, .
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the judge, or the chairman of the court of quarter sessions,
taking to his assistance two of the justices who presided:
with him at the sessions, shall and may make a minute
on the said roll and writ of such forfeited recognizance
and fines as they may think fit to direct not to be levied ;
and the sheriff shall observe the direction in such minute,
written upon such roll and writ, or endorsed thereon, and
shall forbear accordingly to levy any such forfeited re-
cognizance or fine.

6. And be it further enacted by the authority afore-
said, That if upon any writ to be issued under this act, g0 of
the sheriff shall take lands or tenements in execution, he proceeding
shall advertize the same in like manner as he is required 2;’3:_?;;223““
to do before the sale of lands in execution in other cases; f)"f“ﬁ%zyg‘;f
and no sale shall take place in less than twelve calendar =
months from the time the writ shall come into the hands
of the sheriff.

7. And be it further enacted by the authonty afore-
said, That the Clerk of Assize, or Clerk of the Peace,
shall, at the foot of each roll made out as herein directed, Oath to be
make and take an affidavit in the following form, (thatis s?,‘gi‘;,?;fd at

to say:) I, A. B. (describing his office,) make oath that. {)00212{;;)%{

this roll is truly and carefully made up and exammed, and assize, or

that all fines, issues, amerciaments, recognizances and ;1:;;"( the

forfeitures, which were set, lost, imposed or forfeited, at

or by the court therein mentioned, and which inright and

due course of law ought to be levied and paid, are, to the

best of my knowledge and understanding, inserted in the

said roll ; and that in the said roll are also contained and

expressed all such fines as have been paid to or received

by me, either in court or otherwise, without any wilful

discharge, omission, misnomer or. defect, whatsoever—so

help me God: which oath any justice of the peace for Certificate to

such. district is hereby authorized to administer.. - ... begiven by
8. And be it further epacted by the authority afore- Justlce of the

peace before

said, That each -and every justice of the peace before- whom recog-
whom' any recogmzance shall be entered into or taken, entered into,

shall give, ‘or. cause, to be given, at the time of entering,theparty.

into such recognizance,.to:the.pperson or. persons so-en-the same.
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tering into the same, and to each of his sureties, a written
or printed paper or notice, in the form or to the effect
stated in the schedule marked C to ‘this act annexed,
adapting the same to the particular circumstances of the
case; and each and every such justice shall, in such re-
coguizance, state and specify particularly the profession,
art or trade, of every person so entering into such recog-
nizance, together with the christian name ard surname,
and also the place of his or her residence. ()

. 9. And be it further enacted by the authority afore-
i said, thatif any person on whose goods and chattels such
goods seized sheriff, bailiff, or other officer, shall be authorised to levy
by sheriff, . . . . v
&ec., maybe any such forfeited recognizance, shall give security to the
released.  gaid sheriff or other officer, for his appearance at the
return day mentioned in the writ, in the court into which
such writ shall be returnable, then and there to abide the
decision of such court, and also to pay such forfeited
recognizances, or sum of money to be paid in lieu or
satisfaction thereof, together with all such expenses as
shall be adjudged and ordered by the court, it shall be
lawful for such sheriff or officer to discharge such person
so giving such security out of custody: Provided, that in
case such party so giving such security shall not appear in
pursuance of his undertaking, it shall be lawful for the
court forthwith to issue a writ of fieri facias and capias,
against the surety or sureties of the person so bound, as
aforesaid. ‘

10. And be it further enacted by the authority afore-
Court, under 52id, That the Court of Kiug's Bench, or Court of Gene-
cortain cir-  ral Quarter Sessions, into which any writ of fieri facias
may " and capias to be issued under this act, shall be returnable,
discharge is authorised by thisact to inquire into the circumstances
cognizances, of the case, and may, in its discretion, order the discharge

e of the whole of the forfeited recognizance, or sum of
money paid or to be paid in lieu or satisfaction thereof,

w

(4) Itis no ground for discharging the estreat of a recog-
nizance tc appear as a witness, that the magistrate who bound
the witness over, did not give him a notice of the time he was
to appear under this section.—R. v. Thorp. Hil. Term..1842.
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and make such order thereon .as may to them -appear
just; which order shall accordingly be a discharge ‘to the
sheriff, or to the party, according to the circumstances of
the case. (%) : oo

11. And be it further enacted by the authority afore-
said, That the sheriff to whom any wxit shall be directed Manner of
under this act, shall return the same on the day on which gg‘g;;‘;}}’g;c,
the same is made returnable, and shall state on the back
of the roll attached to such writ, what shall have been
done in the execution of such process; which return
shall be filed in the court, respectively, into which such
return is made; and that a copy of such roll and return, =
certified by the clerk of the peace, or by the clerk of the Copy of roll
crown (as the case may be,) shall be forthwith transmitted he sent to
to the receiver-general of this province, with a minute ;2o %
thereon of any of the sums therein mentioned, which may
have been remitted by order of the court, in the whole or
in part, or directed to be foreborne, under the authority
of this act. .

12. And be it further enacted by the authority afore- Sheriffto pay
said, That the sheriff shall, without delay, pay over all {j rocorver
monies by him collected to the receiver-general of this general.

province, for the time being.
" ' SCHEDULE A.

William the Fourth, by the Grace of God, &c. To the
sheriff of , Greeting : You are hereby commanded to
levy of the goods and chattels, lands and tenements, of
all and singular, the persons in the roll or extract to this
writ annexed mentioned, all and singular the debts and

(%) Where the recognizance of a witness has been estreated
for his non-appearance, the court will not interfere after the
payment of the estreat, and return of the writ by the sheriff,
although' grounds are shewn, which would probably have
been considered satisfactory to a judge presiding at the
criminal court.—R. v. Le Clere. Hil. Term. 1840. And if
the recognizance of a person charged with a criminal offence
has been estreated for his non-appearance to take his trial, the

" court, on an application to discharge the estreat, will act only
on the grounds set forth in the statute.—R. v. Matthews, et, al.
Trin, Term. 1841, ‘ ‘ S ‘ -
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sums of money upon them severally imposed and charged,
as therein is specified ; and if any of the said several
debts cannot be levied, by reason of no goods or chattels,
lands or tenements, being to be found belonging to the
said parties, respectively, then and in all cases, that you
take the bodies of the parties respectively, and keep them
safely in the gaol of your district, there to abide the
judgment of our Court of King’s Bench, upon any matter
to be shewn by them, or otherwise to remain in your cus-
tody, as aforesaid, until such debt shall be satisfied, un-
less any such person shall give sufficient security for his
or her appearance at the said court on the return day
hereof, for which you will be held answerable; and what
you shall do in the premises make appear before us, in
our Court of King’s Bench, at Toronto, on the day
of term next, and have then there this writ. Wit-
pess, &c. A. B. clerk of assize, at the last assizes for the
district of , this day of y 18—,

SCHEDULE B.

William the Fourth, by the Grace of God, &c. To
the sheriff of , greeting: You are hereby com-
manded to levy of the goods and chattels, lands and tene-
ments, of all and singular, the persons in the roll or ex-
tract to this writ annexed mentioned, all and singular the
debts and sums of money upon them respectively impo-
sed and charged, as therein is specified ; and if any of
the said several debts cannot be levied, by reason of no
goods or chattels, lands or tenements, being to be found
belonging to the parties, respectively, then and in all cases,
that you take the bodies of the parties, respectively, and
keep them safely in the gaol of your district, there to
abide the judgment of the court of general (uarter sessions
for the said district, upon any matter to be shewn by
them, or otherwise to remain in your custody, as afore-
said, until-such debt shall be satisfied, unless any such
person shall give sufficient security for his or her appear-
ance at the said court on thereturn day hereof] for which
you will be held answerable; and what you shall do in
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the premises make appear at the next court of general
quarter sessions of the peace for the said district, on the
first day of the said court, and have then there this writ.
Witness, C. D., clerk of the peace for the district of

, this day of y 18—,
: SCHEDULE C.
District, | Take notice, that you, ———, are bound
to wit : in the sum of —— pounds, and your

sureties, ———, in the sum of pounds each, to ap-
pear at ——, to be holden at , and unless you per-
sonally make your appearance accordingly, the recogni-
zance entered into by yourself and your sureties will be
forthwith levied on you and yourbail. Dated this ~
day of , 18 —. A. B,, justice of the peace, for the
district.

11 Geo. IV. cm. 3.

An Act to repeal and amend the laws now in force respecting the
limits of the respective gaols in this Province.

WaEREAS it is expedient to assign certain enlarged limits

to the several gaols within this province, in which debtors Preamble.
may have the greater benefit of exercise and air, without
subjecting the sheriff, or other officer in whose custody (I%Qecgvf(‘,“)
the debtor may be, to any action at law for an escape;

and also, to render more efficient and summary the reme-

dies to be continued on behalf of creditors against any

debtor or debtors availing themselves of the provisions of

this act; Be it therefore enacted by the King’s most
excellent Majesty, by and with the advice and consent

of the Legislative Council and Assembly of the province

of Upper Canada, constituted and assembled by virtue of

and under the authority of an act passed in the parlia-

ment of Great Britain, intituled “an act to repeal certain

parts of an act passed in the fourteenth year of his Ma-

Jesty’s reign, intituled, ‘an act for making more effectual
provision for the government of the province of Quebec,

in North America,’ and to make further provision for the
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' 9Geo. 1y, government of the said province,”-and by the authority of
ch.6.  the same, that the whole of a certain act passed in the
second year of the reign of King George the Fourth, in~
ZhGgIO- IV. tituled, “an act for assigning limits to the respective
n gaols in this province;” and also a certain other act
passed in the seventh year of the reign of King George the
Fourth, intituled, “an act to continued and amend an
act passed in the second year of the reign of King George
the Fourth, intituled, ‘an act for assigning limits to the
8 Geo. IV. Tespective gaols in this province;'” and also a certain
¢h.9. . other act passed in the eighth year of the reign of King
George the Fourth, intituled, ‘an act to repeal part of
and amend the law now in force assigning limits to the
gaols in this province;” and also a certain other act
passed in the eleventh year of his Majesty’s reign, and
Il Geo. 1v. during the present session of parliament, intituled, “ An
ch.2.re-  Act to continue the laws now in force for establishing the
pealed. limits to the respective gaols in this province,” be and the
same are hereby wholly repealed.
2. And be it further enacted by the authority afore-
(See 4. WM. said, That it shall and may be lawful for the justices in
secs. 1 & 2.) general quarter sessions of the peace assembled, in each
and every district of this province, other than the district
of Niagara, and they are hereby authorized and required,
Sixteen acres at the first session of the general quarter sessions of the
oferowd  peace held after the passing of this act, to assign and’

contiguous

tothe several mark as limits to the respective gaols in each district of

aols in the . . s . .
%rovince, to the province, other than the district of Niagara, not more

be assigned - , 3 H .
oepesned than sixteen acres of ground, contiguous to the said gaols ;

within which and that after the establishment of such limits, it
fonorscont shall and may be lawful for any debtor or debtors (7)

may be per- confined, or to be confined in such gaols, to be and re-
mitted to . oy o el .
reside, upon Main at any part or place within such limits, without

giving se- lecti : i i '
Sanite to the subjecting the sheriff, or other officer in whose custody

sheriff. such debtor or debtors may be, to any action or suit for

(1) A prisoner in custody on an attachment for contempt, .
may have the benefit of the limits.—Rex ». Kidd. Hil. Term..
6 Will. IV. And so also debtors in custody on mesne process. -
~—Montgomery v. Howland. Easter Term. 2 Vie.
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any escape from such gaol limits: (m) Provided, how-
ever, that it shall not be incumbent upon such Sheriff,
or other officer, to allow.any debtor or debtors the use
and benefit of such limits, unless such debtor or debtors
shall furnish good and satisfactory security that he, she
or they, shall not at any time during his, her or their
. s+, Debtors

confinement, go or remove beyond such established limits; having the
Provided, nevertheless, that during such time: as any E:gl"‘g A
debtor in execution shall have the liberty of such limits, not to be
as aforesaid, such debtor shall not be entitled to receive Sy
from the plaintiff in the action any weekly maintenance, aliowance.
by reason of any statute for the benefit of insolvent

debtors. :

3. And whereas from the peculiar local situation of

the gaol of the district of Niagara, owing to the greater The limits of
distance thereof from the town, it is expedient that the i) may
area assigned as limits thereto should be more extensive be extended
than to others; Be it further enacted by the authority ;%rt::m"“x
aforesaid, that the justices of the said district of Niagara
shall and may, in manner and form aforesaid, assign as
limits to the said gaol, any extent of ground not exceed-
ing twenty-six acres.
- 4. And be it further enacted by the authority afore-

said, That if any debtor or debtors who may be confined Sheriffs may
in any gaol within this province, and who may have given damages, and
security to entitle himself, herself or themselves, to the jopere
benefit of such lLimits, shall withdraw or depart from or withdrawing
out of the said limits, it shall and may be lawful for the limits. or
sheriff, or other officer from whose custody such debtor their bail.
or debtors may so withdraw, to sue for and recover from
the prisoner, or person or persons giving such security,
or either of them, such sum or sums of money as such

debtor or debtors may have been confined for in such

(m) When a new sheriff is appointed, the old sheriff ought
to assign over by indenture the debtors on the limits, and the
new sheriff is not liable for the escape of a debior on the
limits at the time of his appointment, without such assign-
Iél\?irl_llt.ﬁrMcPherson et. al. v. Hamilton, Easter Term. 7

L
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“gaol or limits, together with all suchi‘costs and-damages
- as he ‘may have sustained by reason of such debtor or
debtors withdrawing from and out of the said limits. (»)
5. And be it further enacted by the autherity afore-
E&‘:g f:; tl;e said, That the sheriff or other officer, on such debtor ‘or
assigned.. _ debtors so withdrawing or departing, shall ‘be bound to
assign over the security to the plaintiff, if required’ by
him ; and that the sheriff upon so doing shall be ‘dis-
charged from any claim the plaintiff may have onhim,
the said sheriff, for or on account of such debtor or
debtors. ‘ S
6. And be it further enacted by the authority afore-
This act not gaid, That this act shall not extend, or be construed to
to extend to
persons in  €xtend to any person or persons confined for debt, who
:::j,“c’fi’;n';‘x’l’;l may at the same time be in custody for any criminal
~ charge. charge.
7. And be it further enacted by the authority afore-
Assignee of S2id, That upon such assignment of the security to the
}’ig;?sf‘:;:he plaintiff, or his legal representatives, he, she or they may,
y e ¢ N .
maintain an 8§ assignee or asignees, sue therefor, in his, her, or their
ﬁgf“:;‘hfc*‘:'e' own name ; and that it shall not be in the power of the

~ shallnot be sheriff, in whose name such security was taken, to release

released b, s
the sheriﬂ‘? such action.

(») In an action by a sheriff on a bond to the limits, if the
defendants plead that the debtor left the limits, but afterwards
returned to them, and always remained on them after his re
turn, the sheriffmay take issue upon the subsequent remaining,
and need not new assign, but he cannot do so if the defendants
by their plea do not admit the bond to have been broken be-
fore the debtor’s return, as the plea would then amount to the

eneral issue. And where t.e plaintiff declared that the
. debtor left the limits in February, and the defendant pleaded
that the plaintiff as sheriff removed him in November, and
that the debtor returned, and always afterwards remained
thereon, and the plaintiff replied that he did not always
afterwards remain, on which issue was joined, and the plain-
tiff obtained a verdict, the court refused to arrest the judg-
ment, the verdict according to the time stated being consistent
with the plaintiff’s right, and the issue having been in fact on
the subsequent remaining only.—Cameron v, Mc Leodet. al.
Mich. Term. 4 Vic. : o e
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8. And be. it further enacted by the authority aforer Bai for the
said, That it shall and maybe lawful for any person or Jitsmay

surrender
persens_having given security to the sheriff for any pri- their_
soner to enjoy the limits of the gaol, to surrender such Principal
prisoner -into the hands of the sheriff, or his deputy or = =
gaoler; and upon such. surrender the sheriff shall, and he - -
is hereby required to deliver up the bond or security
given to him by such person or persons, and that he, she
or they, shall be wholly discharged therefrom. Provided surrender

always, that nothing in this clause contained shall ex- Dot o pre-
tend, or be construed to extend, to prevent the sheriff security

of any district from renewing such security, in the same Pein8 given.
manner as if such prisoner had not enjoyed the limits of .
such gaol. :

9. And be it further enacted by the authority afore-

. ‘ - Creditors.
said, That whenever any person or persons shall be im may ;t::f at

execution upon a capias ad satisfaciendum, at the suit any other
. . ‘ . species of
of any creditor or creditors, and shall have obtained execution
leave, under the provisions of this act, to reside upon the 353 o
iimits of the gaol where he shall have been confined, it charged
shall and may be lawful for such ereditor or creditors to HI:)° :S::O;;’
sue out any other species of execution, notwithstanding furniture
N . : and tools of
S}zch person or persons may have been chax:ged In eXeCU= uch debtors
tion as aforesaid : Provided always, that his, her or their not to e
household furniture, not exceeding twelve pounds ten 23‘}?:;3;“
shillings in value, together with the tools and implements execution.
of trade used by such person or persons in any trade or Creditors
. ., may tender
hand}craft, shall not be liable to any 'such subsequent ex- interrogato-
ecution so to be sued out as aforesaid. ‘ . ries to debt-
10. And be it further enacted by the authority afore- on the Limits,

ors confined
said, That it shall and may be lawful for any such cre- in like
. manner as

ditor or.creditors as last aforesaid, to tender such and to insolvent

the like interrogatories to any such debtor or debtors, so d€btors.

cx e oo If debtor
residing on. the limits of any gaol, as aforesaid, in like negie s

anner as may now be tendered to any insolvent debtor answer inter-
charged. in execution ; and in case such debtor or debtors tendered. for
shall-refuse or neglect to answer such interrogatories for ::ee;?;.:ﬁys
the space of twenty days nest after a copy thereof shall stand com-

have been delivered to such debtor or debtors, he, she OF foss wuctody
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they shall no longer be-entitled to the:benefit of such
limits, but shall be re-committed to the gaol-of the dis-
~ trict where he, she or they shall be confined. = =
"11. And be it further enacted by the authority afore-
Filse swear- sald That if any person or persons shall upon any an-
ing subjects
off'nders to SWET OT answers to such interrogatories swear falsely; he,
the penalties she or they shall be lable to all the pams and penaltles

of perjury. of wilful and corrupt perjury.

4 W IV. cm. 10.

An_ Act to extend the limits assigned to the respective gdols o
this province, and to afford to plaintiffs the means in some
cases of more effectually compelling the payment of debts due
to them by defendants in execution.

Preamble. WHEREAS it is expedient to extend the limits of the
(See 11 Geo. Several gaols throughout this province; Be it therefore
1V.ch.3.)  enacted, by the King's most excellent Majesty, by and
with the advice and consent of the Legislative Council
and Assembly of the province of Upper Canada, consti-
tuted and assembled by virtue of and under the authority of
an act passed in the Parliament of Great Britain, intitu-
led, “an act to repeal certain parts of an act passed in
the fourteenth year of his Majesty’s reignm, intituled, ‘an
- Limitsof  act for making more effectual provision for the govern-
district gaols yont of the provinee of Quebec, in North America,” and

co-extensive
with limits  to make further provision for the government of the said

"™ province,” and by the authority of the same, that the

situate. limits to the respeetive district gaols situate in any town

in this province shall be co-extensive with the limits of

the several towns in which such gaols respectively are

situate, any law to the contrary thereof in any wise not-
withstanding.

"2, And be it further enacted by the authority afore-

When gaol  said, That the limits to those district gaols which are not

not erected gituate in any town shall and may be extended by the’

magistrates of the district, in quarter sessions assembled,’

to the distance of half a- mﬂe on each suie of the sever‘al‘

gaols so situated. Do oo
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3. And be it further enacted by the authority afore-
said, That such extension of gaol limits hereby established Existing .
or authorised to be made, shall not in any manner affect enﬁﬁ;’,;‘;f,t of
or make void any of the securities already given for the L‘f';.gc‘:e‘fgj
enJoyment of the present gaol limits, but the same shall this act.
continue in force and extend to the said newly assxgned '
Limits.,

4. And whereas it is expedlent to afford to p]alnnﬁ's

more effectual means of compelhno defendants to.a Just lzfebc‘&’t’]f) ;“
application of their effects in satisfaction of their debts enjoying the

than are now provided by law; Be it therefore further hmias and
enacted by the authority aforesaid, that whenever themeansof
plaintiff in any action shall have reason to believe that Zi%:,’mf;, be
the defendant, being a debtor in execution and admitted :g’:;:;é‘eé
to the limits before or after the passing of this act, hath custody
~ the means at his disposal or within his control of satis-
fying the debt for which he is in execution, or a consider-
able portion thereof, it shall be competent to him to ap-
ply to the court of King's Beach in term, or to a judge
thereof in vacation, or to the district court, or a judge
thereof, in like manner, when such execution shall have
issued from a district court, shewing his grounds for such
belief upon affidavit; and if upon the return of any sum-
mons or rule to shew cause that may thereupon issue,
which summons or rule shall be served personally upon
the debtor, it shall appear to the satisfaction of the court
or judge that the debtor has the means at his disposal
or within his control of satisfying the debt, or a consi-
derable portion thereof, or that he had such means at
the time of the service upon him of any notice by the
plaintiff of an intended application under this act, it shall
be competent to such court or judge, upon a view of the
facts disclosed, and upon a consideration of any other
matters which such court or judge thereof may require
to have stated upon affidavit in relation te such applica-
tion, either by .way of answers by either party to such
interrogatories as the other party may desire, or the court
may. direct. to. be, filed or otherwise, to make an order or
rule upon the sheriff directing him to apprehend the. de~.
FF2
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fendant and keep him in custody within the walls of the
- gaol of his district, and such defendant shall, when com-
- mitted upon such order, remain imprisoned in execation
in the same manner as if he had not before obtained the
benefit of the limits.
4. Provided always nevertheless, and be it further en-
Privilege of acted by the authority aforesaid, That it shall neverthe-
applying for Jess be competent to the defendant, after he shall have
12’3:5&’::'“'@9 been so imprisoned in close custody under this act, to-
dant after  apply to the court from which the execution issued, or
baving Made to a judge thereof in vacation, for a rule or summons
satisfaction. upon the plaintiff to shew cause why he should not be
allowed the benefit of the Iimits wpon giving the security
required by law, which application shall be supported by
affidavit shewing that such defendant has made or ten-
dered just and reasonable satisfactiom to the plaintiff in
respect to the grounds upon which he was taken from
the limits and committed to close custody; and that the
court or judge upon the return of such rule or order
served on the plaintiff or his attorney, or otherwise, as
under the circumstances such court or judge shall direct
or shall deem sufficient, may make a rule or order allow-
mg to the defendant the benefit of the limits, upon “his
giving the security required by law, if it shall appear
reasonable and just so to do under all the circumstances
of the case.
6. Provided always, and be it further enacted by the
Liability of authonty aforesaid, That upon the occasion of such an
g;;el;}gfg“;or application as last herein mentioned, the court or judge
re-admission may require information uwpon affidavit, or by way of
tobenefit of answers to interrogatories, in the same manner as here-
in directed in respect to any application to be made for
depriving a defendant of the benefit of the limits; And
- provided also, that after such second adrmsswn, or any
future admission of a defendant to the limits inder thé
authority of this act, similar proceedings may be adopted
by reason of any new facts discovered for again deprlvmg
the defendant of the benefit of the: limits, or for. agam
admitting him to the lmits as the case may requiré: -
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7.-And be it ﬁn'ther enacted by the authority afore-
said, That when a defendant in execution, and upon the Defendant
limits, -shall re’use or neglect, upon demand made by.the- g‘ztﬂ%{&ﬁ‘fés
plaintiff or ‘his attorney, either verbally or in writing, to account of
his effects
deliver to him,(0) within such time as shall appear rea« may be
sonable under the circumstances to the court or judge to committed to
. . . " close custody
whom application shall be made under this act, an ac- oo
count or schedule in writing under the hand of such de-
fendant, and verified by his oath, of all his real and per-
sonal estate,. debts and effects of every description, such
refusal or neglect, if not accounted for to the satisfaction
of the court or judge, may, in their or his discretion, be
taken as a sufficient ground for making a rule or order as
in this act mentioned for committing such defendant to

close custody within the gaol as aforesaid.

11 Geo. IV. cu. 4.
An Act for the Relief of Indigent Debtors.

WHEREAS it is expedient that not only the bed and bed- preambie.
ding of debtors should be exempt from being seized and

sold in esecution of judgment, but also that their neces- See 11 Geo.
sary wearing apparel, and the bed and bedding of their sec. -9 "
faxmly, should in like manner be exempt from such ‘
seizure and sale: Be it therefore enacted by the King’s
most excellent Majesty, by and with the advice and
consent of the Legislative Council and Assembly of the
Province of Upper Canada, constituted and assembled by .
virtue of and under the authority of an act passed in the
Parliament of Great Britain, intituled, “ An act to repeal
certain parts of an act passed in the fourteenth year of

his Majesty’s relgn, intituled, ¢ An act for making more
effectual provmon for the government of the Province: of
Quebec, in North Amenca, and to make further prov1-

(o) "The demand on a debtor on the limits for a statement of
his' effects, if in writing; must be signed by the plaintiff or his
attorney, and.the rule nisi for-his commitment personally
served.—Meighan »..Reynolds. Mich, Term. 5. Wul. Iv...
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sion for the government of the said province,” and by
the authority of the same, that in all cases wherein a
writ of execution shall be issued upon any judgment ob-
Wearing . tained in any court in this province, it shall not be law-
pparel and , . . .
bedding in ful for the sheriff, or other officer executing such writ, to
actual USe,  seize the necessary wearing apparel of the debtor or
zt;;i::gﬁlgrxlder debtors against whom such judgment shall have been
° obtained, or of his, her or their family, nor the bed or
bedding in actual use by the members of his, her or. their
family, in satisfaction of such judgment, any law, usage,
or custom to the contrary notwithstanding.

45 Gro. IIL cm. 7.
An Act for the Relief of Insolvent Debtors.

Preamble. WHEREAS no special provision has been made by laws
(See 2 Geo. Since the division of the province of Quebec, for the

IV. sess. 2, support of insolvent debtors, detained in execution ; And

ch. 8; 8 Geo. e s s . B

1V.ch.8; Whereas it is inexpedient that the support of such, should

11 Geo. 1V. depend upon the district, or the precarious charity of

ch.4; 4 Wm. =~ Y . : L)

1V.ch.3; individuals, Be it enacted by the King's most excellent

gh‘f“;“;-;},’;c, Majesty, by and with the advice and consent of the Le-

ch. 6.) gislative Council and Assembly of the province of Upper
Canada, constituted and assembled by virtue of and
under the authority of an act passed in the Parliament
of Great Britain, intituled, *“ An act to repeal certain
parts of an act passed in the fourteenth year of his

Prisoner in: Majesty’s reign, intituled ¢An act for making more ef-

exccution for fectual provision for the government of the province of
worth ive Quebec in North America,’ and to make further proyi-
B oa. sion for the government of the said province,” and by the
the plaintiff authority of the same, that if any prisoner in execution
e kmuoe for debt shall apply to the court, whence such execution
longashe issued, and make oath that he or she is not worth five
shall be ‘ o e . . .

detained in pounds, the plaintiff at whose suit he or she is detained,
prison for  shall be ox.'de.red by the said court, by rule, to be served
(See:8 Geo. OD the plaintiff or the attorney, to pay to the defendant

IV.ch.8) in execution the sum of five shillings weekly maintenance,
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so long as he or she shall be detained in prison at the
suit of the plaintiff, and that such payment shall be made
in advance to the prisoner or gaoler, for his or her use,
on Monday in every week ;(p) on failure of which, the
court from whence the execution issued, shall order the
defendant to be released : Provided always, That the
plaintiffshall not be obliged to make such payment, if
he can prove to the satisfaction of the court, that the
defendant has secreted or conveyed away his or her
effects, to defraud his or her creditors.(q)

"GeoIVCHS

An Act to make further requlation resgactzug the weekly mainten<
ance of Insolvent Debtors.

WHEREAS it is necessary for the prevention of fraudulent p eampie.
conveyances of property by insolvent debtors claiming (See 45 Geo‘
the weekly allowance granted by law, to corpel the said 11r. ch. 73
debtors, when reqmred to answer such interrogatories as gfgﬂ{geo.
shall be filed by the plaintiff at whose suit he shall be con- 1V, ch. 4;
fined ; -Be it therefore enacted by the King’s most ex- ch“;"‘s I\;‘;’m
cellent Majesty, by and with the advice and consent of ‘Yﬂch 3;

¢. ch. 6.)
the Legislative Council and Assembly of the province of '
Upper Canada, constituted and assembled by virtue of
and under the authority of an act passed in the parlia-
ment of Great Britain, intituled, “an act to repeal cer-
tain parts of an act passed in the fourteenth year of his
Majesty’s rexgn, intituled ‘an act for making more effec- Plaintiff may
tual provision for the government of the province of :,‘f)‘gfgr;;‘s‘if;
Quebec, in North America, and to make further provi- :insolvenc
sion for the government of the said province,” and by cfﬁf,‘,’,’:. o
the authorxty of the same, that when and so often ‘as :ﬁ&’gﬂw
any ‘prisoner or prlsoners in custody, and charged in exe= touching ’.
cution.for debt in any civil suit, shall apply to the court zgff;nc'y_' a
whence such process or e‘tecutlon issued, either to be R

—

-(p) On thethird: “\Ionday after service of the ruIe —8 Geo
IV.ch. 8., ..

(q) Iut:erro«ratones may be  tendered by the pla.mtxﬁ.——2
Geo., IV:sec.'2 ;- ¢h. 8. secs: 1 & 2.
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discharged or allowed a weekly maintenance, by reason
of any alleged insolvency, it shall and may be lawful for
the plaintiff or plaintiffs at whose suit. such prisoner is
detained, his, her or their attorney, to file such interro-
- gatories (r) as he, she or they, shall be advised or think
expedient, touching or concerning, or for the purpose of
discovering any property or credits which the said pri«
soner may be possessed of, or which he or she may be
Answer may guspected for having secreted or fraudulently parted with;
before com- which interrogatories the said prisoner is hereby required
}2?2332? to answer upon oath, before some person authorised to
affidavits.  receive and take affidavits in the court in which such
suit shall be depending, who is hereby authorised to ad-

minister the same. ‘ ‘
2. And be it further enacted by the authority afore-
Debtors to gaid, That after any interrogatories shall have been filed,

receive no . o

benefit from as aforesaid, and a copy thereof delivered to the said
oy e‘i’kd‘;' for prisoner, his or her attorney, the said prisoner shall not
allowance, receive any further benefit from his or her application,
:,?:::}Z{{‘:ﬁe and the orders and other proceedings thereon shall be
said interro- staved, until the said prisoner shall have fully (s)
gatories. } ) .
answered the same, and filed such answer or answers
thereto, in the court from whence the writ on which he
or she shall be confined shall have issued, and given

notice thereof to the plaintiff or his attorney in such suit.

() The plaintiff may file interrogatories, after he has made
default in the payment of the weckly allowance, and before the
defendant has made any application for his discharge.—El-
wood . Monk ; Butler v. Thomas. Mich. Term, 3 Vie.

(s) Where interrogatories have been put, and answers filed
thereto, aflidavits may be read to shew that the answers are
untrue, and the court must be satisfied with the answers, be-
fore they will order the discharge of the debtor,—Montgomery
v, Robinet. Easter Term, 2 Will IV. Payment of the
weekly allowance after answers have been filed to the interros
gatories put by the plaintiff, is a waiver of any objections’to

~ the answers, and the plaintiff cannot file further interrogatories
without leave of the court,—Malone v, Handy. Trin. Term,
6 & 7 Will. 4, The answers of the debtor to interrogatories,
must not only be full, but satisfactory,—Sanderson v, Came-
ron, Easter Term, 2 Vic, o RN
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y A 4 an. IV cE. 3. R
An ‘Act to afford reltqf to Persons confined on Mesne Process

anzms in many cases arrests are made upon mesne Preamble.

process, of persons not havmg the power of procuring

bail, who are thereby kept in close confinement, and

being . destitute of the means of support, it is expedient

to afford relief: Be it therefore enacted by the King’s

most excellent Majesty, by and with the advice and con-

sent. of the Legislative Council and Assembly of the

Province of Upper Canada, constituted and assembled by

virtue of and under the authority of an act passed in the

Parliament of Great Britain, intituled ¢ ‘An act to repeal

certain parts of an act passed in the fourteenth year of

his Majesty's reign, intituled, ¢ An act for making more

effectual provision for the government of the Province of

Quebec, in North America,” and to make further provi-

sion for the government of the said province,” and by the

authority of the same, That from and after the passing of

this act, it shall and may be lawful for any person or

persons arrested on mesne process issued from his Ma-

jesty’s court of King’s Bench, or from any of the district

courts of this province, being in actual and close custody,

. ! ; . .~ Persons

to make an affidavit before any person havmg authonty arrested Dot

to administer the same, that he, she or they, is or are in worth five
pounds, and

close custody, is or are unable to procure bail, and is or unable to

are not worth the sum of five pounds; and upon the Erogare bail,

producnon of such affidavit to the court from whence weekly

lowance.

the writ issued, in term time, or to any judge thereof

in vacation, it shall and may be lawful for such court,

or judge of such court, to make an order upon the

plaintif' or plaintiffs in any such suit or action, to

pay to the defendant the weekly allowance in the

same manner as if the defendant were in custody on default

upon’ final process; and upon due service of a copy of g;%ig;ggg

such’ order upon the plaintiff, or his attorney, and in defendantto

thé’ ‘default of the payment of such weekly allowance,ggg;”,?,;‘;g’

such court, respectiv ely, in term time, or any judge there~ commonbail.

of in vacation, shall issue an order to the sheriff of the
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district in which such. defendant shall be.in custody,.to
discharge such defendant upon filing common bail. .
2. Provided always, and be it further enacted by the

Course of  authority aforesaid, That nothing in this act contained

f;(;udegmeit shall extend to prevent any such plamtrﬁ‘ or\plamtlﬂ’s

:‘;‘;‘;":tc“‘ from proceeding to final judgment and execution, in the

interrupted same manner as if the party had entered special bail, and

bythisact-  .¢ if this act had not been passed; And provided also,

Plaiatif M2y that the plaintiff shall be at liberty to tender interroga-

rogatories.  tories to the defendant in like manner as if he were
charged in execution, and such defendant shall not be
discharged for want of the payment of the weekly allow-
ance unless he shall answer such interrogatories to the
satisfaction of the said court, or to any judge thereof in
vacation.

3. And be it further enacted by the authority afore-

Amount of  said, That any sum or sums of money paid by the plain-

allowance

paid to form tiff or plaintiffs in any suit or action towards the weekly

part of plain- gllowance directed to be paid under the provisions of this

tiff’s costs. .

‘ act, shall be taxed as part of the costs of the suit, and
be allowed to the plaintiff in his bill, to be ta‘ted by the
proper officer.

4. And be it further enacted by the authority afore-

Noallow-  gaid, That the defendant shall not be entitled to a weekly

ance payable

during delay allowance under this act for any time durmg which the

g;cgse’g;&tm plaintiff shall be delayed in his proceeding in consequence
of any indulgence granted to the defendant by rule of

Or without court or order of a judge'; nor shall any order be made

;ﬁ?:t‘;gi,s‘ha‘ for such weekly allowance unless the defendant shall

demandis make an affidavit, to be filed among the papers in the

resisted bON2 cause, that he does not believe the demand of the plain-
tiff to be just, and that for that cause, and no other, he

f::t?‘;‘; f‘o‘; resists payment of the same, and refuses to confess Judg-

debtsnot ~ ment for the sum sworn to.

:;‘:e;i’,gﬁs’ 5. And whereas it is expedient to afford further relief

on certain  in respect to destitute persons arrested for small sums:

f,%?;l t;ons’ Be it therefore further enacted by the authority afore-

ggg‘;j’:ged said, That when the sum sworn to shall not exceed ten

common bail. pounds, it shall and may be lawful for the defendant, at
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the exp1ratxon of thirty days aﬁer having beén committed (See 5 Wm.
to prison, to'apply to the court from Whence the process 1y °2h) 4
issued, 'in ‘term' time, or a Judve ‘thereof in vacation, set-

ting forth on affidavit that he is not worth the sum for
whlch he has beenarrested, and that he bathnot directly or
indirectly sold or otherwise disposed of any goods, debts,
monies, or other personal estates, in order to defraud his
creditors, or any of them ; and that if upon the return
of a summons, or of a rule to shew cause, which may be
thereupon issued, and upon answers to any interrogato-
ries which the plaintiff shall be at liberty to file, no good
cause shall appear to the contrary, the court or judge
shall discharge such defendant from imprisonment upon
his ﬁling common appearance, and the plaintiff may pro-
ceed in his action as in non-bailable actions where the
defendant has appeared.

‘ 8 Geo. IV. cn. 8.
An Act for the further relief of Insolvent Debtors.

WHEREAS by the third section of an act, intituled, “ an Preambte.
act to make further regulations re‘zpecting the weekly (gee 2 Geo.
maintenance of insolvent debtors,” it is enacted, * that IV.ch.8.)
in default of payment of the sum of five shillings weekly
allowance, pursuant to any rule or rules of court, under
the provisions of an act passed in the forty-fifth year of
his late Majesty's reign, intituled, ‘an act for the re-
lief of insolvent debtors,’ the first payment of which said
sum of five shillings is declared by the said clause to be-
~ come due and payable on Monday next after the service

of such rule on the plaintiff, or his attorney, within the
district where such defendant shall be imprisoned, the
prisoner, upon apphcatlon to the court from which such
execution issued, in term time, or 2 judge thereof in va-
cation, shall, by order of the said court or judge, be dis- -
- charged out of custody. Provided nevertheless, that such ‘
discharge shall not be construed as a release or satisfaction
of the subsisting judgment, or to deprive the plaintiff or

GG



3d clause of
2 Geo. 1V,
ch. 8, re-
pealed.
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plaintiffs of his, her or their, remedy thereafter against
the goods and chattels, land and tenements, of such. pri-
soner so discharged ;" And whereas it is expedient that
prisoners in execution for debt should be enabled to take
the benefit of the said act, although the plaintiff or his
attorney should not be residing \\1thm the district. where
such defendant shall be imprisoned: Be it therefore en-
acted by the King's most excellent Majesty, by and with
the advice and consent of the Legislative Council and
Assembly of the province of Upper Canada, constituted
and assembled by virtue of and under the authority of an
act passed in the Parliament of Great Britain, intituled,
“an act to repeal certain parts of an act passed in the
fourtcenth year of his Majesty’s reign, intituled, ¢ an act
for making more effectual provision for the government
of the province of Quebec, in North America, and to
make further provision for the government of the said
province,” and by the authority of the same, that the said
clause be repealed; and that in default of payment (f)
of the sum of five shillings weekly allowance, pursuant to

() Payment to a person acting as turnkey in the gaol, is a
good payment to the insolvent debtor.—Hyde ». Barnhart, Hil.
Term. 10 Geo. IV. ‘Where a defendant, after obtaining the
weekly allowance, takes the benefit of the limits, he must give
the plaintiff notice of his return to close custody, before be is
entitled to further payments. Ib. Trinity Term. 11 Geo. IV,
The court refused to discharge a defendant in execution, where
the plaintiff died, and the weeldy allowance was tendered by
the person who had usually paid it, although no administration
had been granted.—Beard v. Orr. Mich. Term. 1 Will. TV.
A defendant rendered by his bail, after the return of non est
inventus to the capias ad satxsfacxendum, is not in custedy on
mesne process, nor is he charged in execution, so as to obtain
the weekly allowance.—~Lyman et. al. v. Vandecar. Mich.
Term. 2 Vie. It is nota sufficient excuse for the non-pay-
ment, that the defendant is in custody in other suits, in which
he receives the allowance, or that a co-defendant has put in
bail, after the order for the allowance was ted.~—Truscott
et. al. v. Walsh ¢t al. Hil, Term. 6 Will. IV. An insolvent
debtor in custody on a criminal charge cannot obtain a rule for
the allowance in a civil suit.—Thompson v. Hughson Mich.
Term. 1842. P C. Jones, J. :
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any rule or ‘rules of court under the provisions of an act
passed in the forty-fifth year of his late Majesty’s reign,
intituled “an act for the relief of insolvent debtors,” the
first payment of which said sum of five shillings is hereby
directed to become due and payable on the third Monday Courtin
nest after the service of such rule upon the plaintiff or joyze 1 va:

judge in va-

his attorney, the prisoner, upon application to the said gﬁg;‘p;‘;:gn
court from which such execution issued, in term time, ers to be dis-

or a judge thereof in vacation, shall, by order of the said ggz*g:‘;,:gm
court or judge, be discharged out of custody: Provided of their
nevertheless, that such discharge shall not be construed jrecks al-
as a release or satisfaction of the subsisting judgment, or Such dis-
to deprive the plaintiff or plaintiffs of his, her, or their charge not to
remedy therecafter, against the goods and chattels, lands °Perate aga

release of
and tenements, of such prisoner so discharged. the debt.

5 Wi, IV. cu. 8.

3. And whereas it might tend greatly to the reliefof |~ .
certain dcbtors in cxecution for small debts, and at the exccution for
same time occasion no material prejudice to trade and §ugying £20,
public credit, if such debtors should, after a limited period who SJ,’;J,‘,
of imprisonment, be allowed to be discharged, saving to three months
their creditors their remedy against the property of the :;“R;;‘;H;‘}or
debtor so discharged; be it therefore enacted by the au- discharge.
thority aforesaid, That from and after the passing of this
act, all persons in exceution upon any judgment rendered
in this province in a civil suit for any debt or damages,
not exceeding the sum of twenty pounds, (u) exclusive
of the costs recovered by such judgment, and who shall
have lain in prison thercupon for the space of three calen-
dar months, or being confined under such execution upon

the gaol limits of any district in this province for the

() A defendant in custody for a debt not exceeding £20, is
entitled to his discharge under this section, on satisfying the
court that he has been three months imprisoned, but the rule
is mot absolute in the first instance.—King v. Keogh, Mich.
Term. 7 Will, IV. ‘
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space of twelve calendar months before the time of their
application to be discharged as hereinafter mentioned,
may make his, her or their applieation, in term time, to
the court from whence such exccution shall have issued,

~to be discharged from custody upon such execution, and

Court may
order dis-
charge.

Liability of
future cstate;

Defendant
not to be
again arrest-
ed.

Debtors in
execution for

sums exceed- ©

ing £20 and
under £100.
when enti-
tled to dis-
charge 3

shall thereupon make and file an affidavit to the effect
hereinafter mentioned, and if the court shall be satisfied
upon cause shewn, that the prisoner in custody is enti-
tled to relief under this act, or if no cause to the con-
trary shall be shewn, then such court shall forthwith make
a rule or order for discharging the party or parties from
custody, as to such execution: Provided always, that
notwithstanding the discharge of any debtor or debtors
by virtue of this act, the judgment against bim or them
shall continue and remain in full force to all intents and
purposcs, except as to the taking in cxccution the person
or persons of such debtor or debtors thereupon; and it
shall be lawful for the creditor to take out execution
against the lands and tencments, or goods and chattels of
any such debtor so discharged, or to bring any action on
any such judgment against such debtor, or to bring any
such action or use any such remedy for the recovery of
his demand against any other person or persons, liable to
satisfy the same, in the same manner as such creditor
could have done in case such debtor had never been dis-
charged in exccation upon such judgment : Provided also,
that no debtor so discharged shall be liable to be arrested
or taken in exccution upon the same judgment, or in any
action or procceding to be afterwards instituted there-
upon,

4. And be it further enacted by the authority afore-
said, That from and after the passing of this act, all per-
sons in cxccution upon any judgment rendered in this
province in a civil suit, for any debt or damages exceed-
ing the sum of twenty pounds, exclusive of costs, and
who shall have lain in prison thereupon for the spaece of
six calendar months before the time of their application
to be discharged as hereinafter mentioned, when the debt
shall not exceed one hundred pounds, or twelve calen-
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dar montha (v) when the debt shall exceed one hundred . .. .-
pounds, may, upon giving thirty days’ notice (w)in writing, opposite par-
to the opposite party or his attorney, of his intention to K
make such application as hereinafter mentioned, apply for
his discharge in term time, to the court from whence the
execution shall have issued; and that such applicdtion
shall be founded on an afﬁdavxt of the person in custody,
as aforesald to the effect hereinafter mentioned.
. And be it further enacted by the authority afore-
said, That the opposite party, upon being called upon to court autho-
shew cause against such application, may disclose to the :ffii‘:‘t‘;me"“‘
court upon affidavit of himself or of any otber person or matter and
persons, any facts in answer to such application, and such ‘c’{,‘iﬁgéi:"
court may examine into the same, and may require fur-
ther statements upon oath from or in bebalf of either
party in their discretion, and that when, in the opinion
of the court, the party at whose suit the debtor is in
custody shews no reasonable ground whatever (and in
such case only) for e\pectmv beneﬂt from the further de-
tention of the debtor in cxccution, it shall be lawful for
the court to make an order for discharging such debtor
forthwith: Provided always, that such discharge shall
have the same and no other effect as to any othcr 1emcd_y
upon the same judgment, or in consequence thereof, asa Effect there-
discharge ordercd under this act in cases where the debt
shall riot exceed twenty pounds. ‘
6. And be it further enacted by the authority afore- ‘
said, That the application made by any debtor for his Afdavitof
certain facts
dhchax ge from custody under this act, whether the sum to be made
for whlch he is so detained shall be under or above twenty by debtor ap.

piying for
pounds, shall be founded upon an affidavit made by such discharge.

(z) A defendant in execution, for a sum exceeding £100,

applying for his discharge, must shew that he has been twelve
" calendar months in guol—Denham v, Talbot. Hil. Term.
6 Will, IV.

(w) This notice may be given before the full permd of his
imprisonment, according to tms act, has expired.—McPherson
z. Campbell. Trin. Term 1841. P C. Macaulay, J. This
notice must always be given. -—Averul et, al. v. Bukar. Mich,
Term. 1841. P. C. Jones, J.

G G2
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debtor in the cause in which he is in custody, to be af-
terwards filed among the papers of such cause, in which
affidavit shall be set forth the time that he has been in
custody upon such execution, and the amount for which
he is detained; and stating further that he is not posses-
sed, nor any person or persons in trust for him, or to his
use, of lands or tenements, monics, goods, chattels or
effects of any description, besides his nccessary wearing
apparel or bedding, to the amount of five pounds; that
since judgment in the cause was rendcred against him he
has not made any disposition or conveyance of his pro-
perty or effects in order to defeat the remedy under the
said judgment; that he has not the mcans within his
power or under his control, excepting his necessary wear-
ing apparel and bedding, of satisfying the debt for which
he is in exccution, or any part thereof’; that he was guilty
of no fraud, deccit or dishonest practice, in contracting
the said debt, and that to the best of his knowledge and
belief, the party at whose suit heis in custody can
derive no benefit from his the said debtor’s being longer
imprisoned under such execution.

7. And be it further enacted by the authority afore-
said, That if it shall happen that any discharge granted
under this act, shall have been unduly or fraudulently
obtained upon any false allegation of circumstances, which
if true, might have cntitled the prisoner to be discharged
by virtue of this act, such prisoner shall, upon the sane
being made appear to the satisfaction of the court by whose
rule or order the said prisonerhad been so discharged,
be liable to be again taken in execution, and remanded
to his former custody, by the rule or order of the same
court: Provided always, that no sheriff or gaoler shallbe .
liable as for the escape of any such prisoner, in respect of
his enlargement, during such. time as he shall have been
at large by means of such his undue discharge, as afore-
said. ‘ ‘

8. And be it further enacted by the authority afore-
said, That any person who shall assign, remove, conceal
or dispose of any of his property, with intent to defrand
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his creditors, () and any person who shall reccive such
property with such intent, shall, upon conviction, be
decmed guilty of a misdemeaunor, and such offence may
be tried before any court of Oyer and Terminer or gene-
ral gaol delivery, and may be punished by fine or impri-
sonment : Provided always, that no person convicted, as pynishment.
aforesaid, shall be fined in a greater sum than one hun-
dred pounds, nor be imprisoned for a longer period than
six months.
9. And be it further enacted by the authority afore-
said, That this act shall continue in force for four years, o Folf,‘;’;tfﬂs
and from thence to the end of the then next cnsuing (Made per-

petual by 3
session of parliament. ‘ Vic. ch. 6.)

4 W, IV. cnm. 1.

An Act to amend the law respecting real property, and to render
the proceedings for recovering possession -thereof in certain
cases less difficult and expenstve.
WuErRreas it is expedient to amend the law relatmg to
real estates, by making certain alterations in the law of Preamble.
inheritance, and respecting the conveyance of real pro-
perty by devise and by decd, and in regard to dower, and
the limitation of actions and suits relating to real pro-
perty, and for simplifying the remedies for trying the
rights thereto; Be it therefore cnacted by the King's
most excellent Majesty, by and with the advice and con-
seut of the Legislative Council and Assembly of the
Province of Upper Canada, constituted and assembled by
virtue of and under the authority of an act passed in the
Parliament of Great Britain, intituled * An Act to repeal
certain parts >f an act passed in the fourteenth year of
his Majesty’s reign, intituled ¢An Act for making more
effectual provision for the government of the Province of
Qucbec, in North ‘Amcrica,” and to make further provi-

(z) The assignmentof a lease, by the lessee, to a trustee for
a bona fide credltor of the assignor, with the intention of
thereby evading the claims of the creditors of the cestui que
trust, is not a fraudulent assignment within this section. Doe
Biggar ¢, Millard, Easter Term. 1840,
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sion for the government of the said province,” and by the
authority of the same, That in every case descent shall
Descent  be traced to the purchaser; and to the intent that the
~ shall always . . .
be traced . pedigree may never be carried farther back than the cir-
iﬁg‘e‘:‘eb%‘;"' camstances of the case and the nature of the title. shall
the last own- Tequire, the person last entitled to the land shall for the
or Shall ¢ purposes of this act be considered to have been the pur-
to Le the  chaser thereof, unless it shall be proved that he inherited
purchaser, . . . .
unless the  the same, in which case the person from whom he in-
?325’&“ be herited the same shall be considered to have been the
purchaser, unless it shall be proved that he inherited the
same ; and in like manner the last person from whom the
land shall be proved to have been inherited, shall in every
case be considered to have been the purchaser, unless it
shall be proved that he inherited the same.
2. And be it further enacted by the authority afore-
Heir entitled 8aid, That when any land shall have been devised by any
under awill togtator, who shall die after the first day of July, one

shall take as R . .
devisec, and thousand cight hundred and thirty-four, to the heir or to

:‘Oliﬁ’;t?;::t_ the person who shall be the heir of such testator, such

or orhiis heir shall be considered to have acquired the land as a

heirs shall .

create an es- devisee and not by descent ; and when any land shall

thve oy Pu- have been limited by any assurance, exccuted after the
said first day of July, onc thousand eight hundred. and
thirty-four, to the person, or to the heirs of the person
who shall thereby have conveyed. the same land, such
person shall be considered to have acquired the same as
a purchascr, by virtue of such assurance, and shall not be
considered to be entitled thereto, as of his former estate
or part thercof. (%) ‘

(») This section is against two ancient rules of law respect-
ing descent and purchase. A title by descent is vested in a
mau by the single operation of law, and by purchase by his
own act or agreement. Co. Lit. 186. 2 BL Com. 200. "The
latter is thus described by Littleton, s. 12, “Purchase is
called the possession of lands or tenements that a manhath by
his deed or agreement, unto which possession he cometh, not by
title of descent from any of his ancestors or cousins, but by his-
own deed.” The difference between the acquisition of an'
estate by descent and purchase is, that by purchase the estate
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3. And be it further enacted by the authority afore-

" said, That when any person shall have acquired any land

by purchase, under a limitation to the heirs, or to the thcn heirg
heirs of the body of any of his ancestors, coutained in an cha';: Tndor
assurance executed after the said first day of July, one i’o“‘t‘;:“}:’gja
thousand eight hundred and thirty-four, or under a limi- of their an-
{ation to the heirs, or to the heirs of the body of any of {<SiF; the
his ancestors, or under any limitation having the same descend as if
effect, contained in a will of any testator, who shall de- ;:ﬁﬁif,si?,‘;
part this life after the said first day of July, one thousand purchaser.
eight hundred and thirty-four, then and in any of such

cases, such land shall descend, and the descent thereof

shall be traced as if the ancestor named in such limita-

tion had been the purchaser of such land. (z)

4. And be it further enacted by the authority afore- Brothers and
said, That no brother or sister shall be considered to in- f:-?f: :ﬁ?&l;t
herit immediately from his or her brother or sister, but 3;‘;2;‘)%“ their
cvery descent from a brotber or sister shall be traced
through the parent.. (a) Lineal ances-

5 And be it further enacted by the authority afore- ::ir"n‘\r:ypie
said, That every lineal ancestor shall be capable of being ferance to
heir to any of his issue, and in every case where there persons

shall be no issuc of the purchaser, his necarest lincal ¢aiming
: } . through him,

'\cqmres a new inheritable quality, and is descendible to the
owner’s blood in general, as a feud of indefinite antiquity, and
that the person who takes by purchase is not answerable for
the acts of his ancestors, as he would be 1f he took by descent.
Cruise. tit. 30, sec. 4.

(z) When the words hexrs male of the body,” &c., operate
as words of purchase, that is, when they do not attach in the
ancestor, but vest in the person answermg the deseription of -
such special heir, they appear to have a mixed effect. For
though they give the estates to the special heir originally, and
not through or from his ancestor, yet the estate which he so
takes has such a reference to the ancestor, as to pursue the
same course of succession, in the same extent of duration or
continnance through the same persons, as if it had attached in,
and descended fmm, the ancestor., Fearne. Con. Rem. 80.

(«) Formerly, in making out the title between brothers and
sisters, the descent was con':xclered immediate, and the common
father, though living, need not have been named. Watk.
Descent. 111. 2. ‘
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ancestor shall be his heir in preference to any person who
would have been entitled to inherit, either by tracing his
descent through such lineal ancestor, or in consequence
of there being no descendant of such lineal ancestor, so
that the father shall be preferred to a brother or sister,
and a morc remote lineal ancestor to any of his issue,
other than a nearer lineal ancestor or his issue. (b)

6. And be it further enacted and decclared by the
The male  authority aforesaid, That none of the maternal ancestors
;)'l“:fe‘;;:f of the person from whom the descent is to be traced, nor
any of their descendants, shall be capable of inheriting
untll all his paternal ancestors and their descendants
shall have failed ; and also that no female paternal an-
cestor of such person, nor any of her descendants ‘shall
be capable of inheriting, until all his male paternal an-
cestors and their descendants shall have failed, and that
no female maternal ancestor of such person, nor any of
her descendants shall be capable of inheriting, until all
his male maternal ancestors and their descendants shall
have failed. (¢)

7. And be it further enacted and declared, That where

;‘;*;‘;‘_:“:3;9" there shall be a failure of male paternal ancestors of the
remote male person from whomn the descent is to be traced, and their
o meferred descendants, the mother of his more remote male paternal
::;S:r‘;;::‘;: ancestor, or her descendants, shall be the heir or heirs of
mote male  Such person, in preference to the mother of a less remote
ancestor-— mpale paternal ancestor, or her descendants; and when
there shall be a failure of male paternal ancestors of such

person, and their descendants, the mother of his more

remote male maternal ancestor, and her descendants,

(&) It was an old legal maxim, that es tates might lineally
descend, but not asce ond, and a parent could not take immedi-
ately from his child, but the land wouid escheat.—Cowper v.
Cowper. 2 P, Wms. 666, But though the parents could not
immediately inherit, yet either of them might have taken as
cousin to their child. 2 P. Ws. 613.

(r) The heir on the part of the great-grandfather has a
prior claim to the heir on the part of the maternal grandfather.
—Davis ». Lowndes. 5 Bing. N. C. 161,
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shall be the heir or heirs of such person, in preference to
the mother of a less remote male. mat.emal ancestor and
her descendants. (d) )
8. And be it further enacted by the authority af'ore-
said, That any person related to the person from whom Half-blood,
the descent s to be traced by the half blood, shall be ca~ i Fart

of amale an-
pable of being his heir; and the place in which any such ¢estor, to in-
“relation by tbe half blood shall stand in the order of in- the whole
heritance, so as to be entitled to inherit, shall be next b.}t(r);\)gdgér‘::
atter any relation in the same degree of the whole blood if on the
and his issue, where the common ancestor shall be a‘,’::fe‘:fnf(:f'
male, and next after the common ancestor when such tor,after her.
common ancestor shall be a female, so that the brother
of the half blood on the part of the father, shall inherit
next after the sisters of the whole blood on the part of the
father and their issue, and the brother of the half blood
on the part of the mother, shall inherit next after the
mother. (e)

9. And be it further enacted by the authority afore-

(d) This section adopts Blackstone’s rule, 2 Comm. 238.
Where a person seised of an estate ex parte maternd died with-
out issue, the descendants of his maternal grandfather mustall
be extinct before any descendant of a remoter maternal ances-
tor could inherit, however nearly related to the propositus ex
parte meterndé.—Hawkins v. Shewen. 1 Sim. & Stee. 257,

(¢) Where a testator devised all his lands to S. A. (his son
by his first wife) when he should come to the age of twenty-
one years, but if he should die before twenty -one years, and
D. A. (the testator's daughter by his second wife) should be
then living, he gave the same to her, when she should attain
twenty-one years. The testator died, and then S. A. died
under age, and without issne. It was held that on the death
of §. A. the inheritance vested in D. A., bis sister of the half

blood, in preference to. his uncle of the whole blood, because
S. A. did not die seised of such an esiat: in fee, as wounld
descend upon his heir of the whole blood, but only of an estate
expectant on the life estate of his sister.—Doe ex.dem. Andrew
v. Hatton. 3 B. & P. 643, 15 East. 174, 3 Wils. 516. From
these cases, the necessity will be apparent, in cases not within
this new law, of inquiring on the investigation of titles, where
any children of the half blood have been passed over, infavor
of the collateral relations of children of the whole blood,
whether the latter were actually seised or not.
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afeer e 53id, That when the person from whom the descent of any
deathofa land is to be traced shall have had any relation’ who
Paimted. :,'i, having been attainted, shall have died before such descent
gfj;";‘x‘;)‘;;‘;:f shall bave taken place, then such attainder shall not pre-
vent any person from inhériting such land who would have
been capable of inheriting the same by tracing his'des-
cent through such relation if he had not been attainted,
unless such land shall have escheated in conséquence of
such attainder before the first day of July, onc thousand
eight hundred and thirty-four. ‘

10. And be it further enacted by the authority afore-
kfl:;?:h‘;{l 1‘\‘;‘; said, That after the passing of this act proof of entry
be necessary by the heir after the death of the ancestor shall in no case
;"tict?:‘g’;"“’ be necessary in order to prove title in such heir, or in any
descents  person claiming by or through him. (f)

11. And be it further enacted by the authority afore-
(hisact not gaid, That this act shall not extend to any descent which
any descent  shall take place on the death of any person who shall die
f;;ﬁ‘;'e,‘;;f before the first day of July, one thousand eight hundred

and thirty-four. o

Limitati 12. And be it further enacted by the authority afore-
Jamitations . . .

made before Said, That where any assurance executed before the said
Sy Yeot, to first day of July, one thousand eight hundred and thirty-
the heirs ofa four, or the will of any person who shall die before that
fiving, el day, shall contain any limitation or gift to the heir or
take effect as heirs of any person under which the person or persons
had not been answering the description of heir shall be entitled to an
made. estate by purchase, then the person or persons who would

have answered such description of heir if this act had not

(f) This section is not in the British statute 3 & 4 WilL. IV,
ch. 106, relating to descents, and by the wording of section 59
of the above act, its introduction would seem to be unnecessary,
as that section declares that the expression “the person last
entitled to land” shall extend to the last person who bad a
right thereto, whether he did or did not obtain the possession,
or the receipt of the rents and profits thereof, which would
clearly make the title of the heir and those claiming under
him, good without any entry by him after his ancestor’s death,
and enable them to maintain ejectment, &c., under section 17,
which prescribes the times of limitation, ‘
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been made, shall become entitled by virtue of such limi-~
tation or.gift, whether the person named as ancestor shall
or shall not be living on or after the said first day of July,
oune thousand eight hundred and thirty-four. o

13. And be it further enacted by the authority afore-
said, That where a husband shall die beneficially entitled Widows tobe
to any land for an interest which shall not entitle his Shoncei
widow to dower out of the same atlaw, and such interest, equitable
whether wholly equitable or partly legal and partly equi- ™
table, shall be an estate of inberitance in possession, or -
cqual to an estate of inheritance in possession, (other than
an estate in joint tenancy,) then his widow shall be en~
titled in equity to dower out of the same land. (g) ‘

14. And be it further enacted by the authority afore-
said, That when a husband shall have been entitled to a Seisiashall
right of entry or action in any land, and his widow would sary to give
be entitled to dower out of the same if he had recovered f{;ife‘,"
possession thereof, she shall be entitled to dower out of -
the same although her husband shall not have recovered
possession thereof; Provided that such dower be sued for
or obtained within. the period during which such right of
eutry or action might be enforced. (£) o

15. . And be it further enacted by the authority afore- Cortain de-
said, That no widow shall hereafter be entitled to dower dower. abol-
ad ostium ecclesi, or dower ex assensu patris. Ished.

16.. And be it further enacted by the authority afore- No land or
said, That after the first day of July, one thousand eight oot
hundred and thirty-four, no person shall make an entry ?:g:t'z_ﬂggm
or distress, or bring an action to recover any land or after the

" (9) Thelegal estate of a property being vested in A., for the
benefit.of himself and B., in equal moieties, he mortgaged it
without B.’s knowledge. B. afterwards paid ofi'the mortgage,
and had the legal estate conveyed to him, subject to such
equity of redemption as the lands were subject to: Held, that
there was not such a perfect union of the legal and equitable
interest in B.’s moiety of the estate, as to give his widow a
title to dower. Knight v. Frampton, 4 Beav. 10. .

(k) By 2 Vic. ch. 6, sec. 3, a wife is barred of her dower,
by joining with - her husband in a conveyance containing a
release of her dower. . .. .. . , . v

HH
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right of ac. Tent, but within twenty years next after the timeat which
tion accrued the right to make such entry or . distress,” or to bring
to the claim- N .
ant, orsome Such action, -shall have first accrued to some person
person whose through whom he claims; or if such right shall not have
estate he . .
claims. accrued to any person through whom he claims, then
within twenty years next after the time at which the
right to make such entry or distress, or to bring such
action, shall have first accrued to the person making or
bringing the same. (7)) Ly
17. And be it further enacted by the authority afore-
When the  sajd, That in the construction of this act, the right to
right shall be . . .
~ deemedto Inake an entry or distress, or bring an action to recover.
havedc-  any land or rent, shall be deemed to have first accrued
‘ at such time as hereinafter is mentioned, that is to say:
In the case When the person claiming such land or rent, or some
of an estate person through whom he claims, shall, in respect of the
in possession. . . . . Y
estate or interest claimed, have been in possession or in
the receipt of the profits of such land, or in receipt of
such rent, and shall, while entitled thereto, have been
dispossessed, or have discontinued such possession or
receipt, then such right shall be deemed to have first ac-
On dispos- Crued at the time of such dispossession ordiscontinuance
session. of possession, or at the last time at which any such pro-

fits or rent were or was so received; (j) and when the

(?) By this and the next section, the doctrine of non ad-
verse possession is done away with, and an ejectment must be
brought within 20 years after the original right of entry of
the plaintiff, or the party under whom he claims, accrued,
whatever be the nature of the defendant’s possession. Ne-
pean v. Doe ex dem. Knight. 2 M. & W. 894. A, 45 years
ago, enclosed a piece of ground from the waste common, and
built a cottage on it, and died 16 years afterwards, and. his
widow and daughter continued to live on the premises, till the
death of the former, a month before the trial: Held in eject-
ment by .A.’s eldest son, that his' claim was barred, unless the
jury were satisfied that his mother held the premises by pers
mission, and not adversely. Doe ex dem. Pritchard ‘2.. Jan-
ney. 8C. & P.99. = o RPN

(j) ‘Where the lessor of the plaintiff in ejectment, had pur-
chased the reversion subject to a lease for years, at. a..rent of
£4, and toan annuity of £4, and the tenant in possession un-
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person claiming ‘such Jand or "rent shall claim the estate g, abate.

 or interest of some deceased person who shall have con- ment or

“tinued in ‘such possession or receipt, in respect of the :
same estate or interest, until the time of his death, and

~ shall have been the last person entitled to such estate or

interest who shall have been in such possession or receipt,

then such right shall be deemed to have first accrued at

the time of such death; (%) and when the person claim- on aliena-
mg such land or rent shall claim in respect of an ‘estate tion-

or interest in possession, granted, appointed, or 'other-

wise assured by any instrument other than a will, to

him or some person through whom he claims, by a per-

son being, in respect of the same estate or interest, in

the possession or receipt of the profits of the land, or in

the receipt of the rent, and no person entitled under such
instrument shall have been in possession or receipt, then

such right shall be deemed to have first accrued at the

time .at which the person claiming, as aforesaid, or the

person through whom he claims, became entitled to such
possession or receipt by virtue of such instrument; and In case of fx
when the estate or interest claimed shall have been an m,?ésemes,'
estate or interest in reversion or remainder, or other fu- = -

ture estate or interest, and no person shall have obtained

the possession or receipt of the profits of such land, or

the receipt of such rent, in respect of such estate or in-

der the lease had paid ‘the sum of £4 yearly, for upwards of
20 years, to the annuitant, until his death in 1830; and subse-
quently, to his widow—Held, that it was for the jury to con-
sider in what character the tenant made such annual payment;
and if as agent for his landlord, the possession was not ad-
verse, nor the right of the person entitled to the reversion,
barred. Doe Newman v. Godsill. 5 Jurist. 170.

(%) A.was possessed of lands for more than twenty years,
and died in 1817, His widow had possession from that time
till her death in 1838. B. was the eldest son. Held, that
though B. could not recover in e¢jectment as the heir of his
father, because more than twenty years had elapsed since his
father’s death, et that the jury might infer that the property
belonged to B.’s mother, and survived to her on the death of

his father, and descended to B., as heir, on her death, in 1838
-—Doe ex dem, Bennett ». Long 9C. & P. 773,
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“terest, then such right shall be deemed to have: first ‘ac-
crued at the time at which such estate or interest became
an estate or interest in possession; (I) and when the

In case of . Person claiming such land or rent, or the person through
vreach of  whom he claims, shall have become entitled, by reason
condition: ¢ any forfeiture or breach of condition, then such right
shall be deemed to have first accrued when such forfei-
ture was incwrred or such condition broken : Provided
{:ﬂ §$ﬁa:{ed always, that until the person deriving title to land in this
by thecrown, pro'nnce as the grantee of the crown, or his heirs or
At ed o assigns, or some or one of them, by themselves, their
improved.  gervants or agents, shall have taken actual possession.of
the land granted, by residing thereupon or by cultiva-
ting some portion thereof, the lapse of twenty years shall
not bar the right of such grantee, Or any person. claim-
ing by, under or through him, to bring az actisz for the
recovery of such lands, unless it can be shown that such
grantece, or person claiming by, under or through him,
while entitled to the land, had knowledge of the same
being in the actual possession of some other person not
claiming to hold by, from or under ithe grantee of the
Where ad.  CTOWD, (such possession having been taken while the
vantage of said lot was in a state of mture,) in which case, the right
e 1y to bring such action shall be Jecmed to have accrued
remainder - from the time that such knowledge was obtained : Pro-
man, he shal
haveanew vided also, that when any right to make an entry or
right when  distress, or to bring an action to recover any land or
comes into  rent, by reason of any forfeiture or breach of condition,

Possession  shall have first accrued in respect of any estate or in-

‘¢l) Where a tenant has been in possession under a lease,
* for which he has not paid rent to any person for upwards of
_twenty years previous to the expxrauon, the right of the
" person entitled to the reversion is not barred until twenty
years from the expiration of the lease ; but if the tenant has
; pald Tent to a person wrongfully clznmmg ‘an estate inm.re-
mainder or reversion, expectant on the determination of the
lease, then tne party rightfully entitled must make his clann
within' twenty years rs from such payment.—Doe’ Davy .
Oxenham; 7 - & \V 131 H Chadwxck v. ‘Broadwood.
3 Beav.308. ... .. ocav
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terest in.reversion or remainder, and the land or rent
shail not have been recovered by virtue of such right,
the right to make an entry or distress, or bring an ac-
tion to recover such land or rent, shall be deemed to
have first accrued in respect of such estate or interest
at the time when the same shall have become an
estate or interest in possesion, as if no such forfeiture
or breach of condition had happened: Provided -also,
that a right to make an entry or distress, or to bring an pyersorer,
action to recover any land or rent, shall be deemed to right.
have first accrued in respect of an estate or interest in
reversion, at the time at which the same shall have be-
come an 'estate or interest in possession, by the determi-
nation of any estate or estates in respect of which such
land shall have been held or the profits thereof, or such
rent shall have been received, notwithstanding the per-
son claiming such land, or some person ihrough whom
he claims, shall at any time previously to the creation of
the estate or estates which shall have determined, have
been in possession or receipt of the profits of such land,
or receipt of such rent. (m) ‘

18. And be it further enacted by the authority , . .~

aforesaid, That for the purposes of this Act, an ad- trator to
ministrator claiming the estate or interest of the de- fiaim asif

ceased person of whose chattels he shall be appointed the estate
administrator, shall be deemed to claim as if there had jrrq aper

been no interval of time between the death of such de- death of de-
ceased person and the grant of the letters of ad-
ministration. ‘ :

19. And be it farther enacted by the authority
aforesaid, That when any person shall be in possession [n case of a

tenantat will,

or in receipt of the profits of any land, or in receipt of the right
3 he right of th - . shall be
any rent, as tenant at will, the right of the person en- g0 .5,

titled subject thereto, or of the person through whom have accrued
at the end of

he claims; to make an entry or distress, or bring an e year.
action to recover such land or rent, shall be deemed to

A '(ni) ‘See axlltévpage 852
HEH2
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have first accrued either at the determination of such

tenancy, or at the expiration of one year next after the

commencement of such tenancy, at which time such

g?,f_‘:g‘;; or tenancy shall be deemed to have determined: (z) Pro-

or cestui que vided always, that no mortgagor or cestui que trust shall

trust. be deemed to be a tenant at will within the meaning ‘of
this clause to his mortgagee or trustee.

20. And be it further enacted by the authority

No person  aforesaid, That when any person shall be in possession

after a ten- : . ‘ : . N

ancy from O in receipt of the profits of any land, or in receipt of

year zgeyegfy any rent as tenant from year to year or other period,

right but ~ without any lease in writing, the right of the person

from tha ehd entitled subject thereto, or of the person through

year or Iasft whom he claims, to make an entry or distress, or to
peyment °0 bring an action to recover such land or rent, shall be

deemed to have first accrued at the determination of the

Where rent firgt of such years or other periods, or at the last time
am-unting to

twenty shil- Wien any reui payabie in respect of such tenzncy shall
:"‘ef"b;f"" have been received, (which shall last happen.)
lease in 21. And be it further enacted by the authority

writing shall s . .
have toen  aforesaid, That when any person shall be in possession

wrongfully or in receipt of the profits of any land, or in receipt of
received, no

right to ac- any rent by virtue of alease in writing, by which a rent

crue on the o . ‘ “chilli o
detormina. amounting to the yearly sum of twenty shillings or
tion of the
lease, but at

the time the (n) Where A. in 1817 let B. into possession of lands as

rent “’;‘5“ tenantat will; and in 1827 A. entered upon the lands without

Tecored ¥ B.s consent, and cut and carried away stome therefrom :

Held that this entry amounted to a determination of the es-

tate at will, and that B. thenceforth became tenant at suffer-

ance, until by agreement express or implied, a new tenancy

was created between the parties; and therefore that unless

the fact of such new tenancy were found by the jury, an

ejectment brought by A in 1839 was too late, inasmuch as

his right of action first accrued at the expiration of one year

- after the commencement of the original tenancy at will in
1817.—Doe dem. Bennett v. Turner. 7 M. & W. 226. *

A person let into possession under an agreement to pur-
chase is a tenant at will within the meaning of this section,
and such a tenancy at will is determined by the death of the
person-in possession, and no demand of possession need sub-
sequently be made.—Doe dem. Stanway ». Rock. 6 Jur. 266.
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upwards shall be reserved, and the rent reserved by
- such lease shall have been received by some person
wrongfully claiming to be entitled to such land or rent
in reversion, immediately expectant on the determina-
tion of such lease, and no payment in respect of the
rent reserved by such lease shall afterwards have been
made to the person rightfully entitled thereto, the right
of the person entitled to such land or rent, subject to
such lease, or of the person through whom he claims to
make an entry or distress, or to bring an action after
the determination of such lease, shall be deemed to
have first accrued at the time at which the rent reserv-
ed by such lease was first so received by the person
wrongfully claiming, as aforesaid, and no such right
shall be deemed to have first accrued upon the determin-
ation of such lease to the person rightfully entitled. (o)

22. And be it further enacted by the authority A mereentry
aforesaid, That no person shall be deemed to have been 30¢ 10,
in possession of any land within the meaning of this Act, session." "
~ merely by reason of having made an entry thereon.

23. And be it further enacted by the authority

(o) Where property is under lease, adverse possession runs
against the reversioner from the expiration of the lease, or
from the time when the tenant pays rent to one claiming
wrongfully to be entitled in immediate reversion. A bill of
discovery filed in aid of an action of ejectment filed in 1840,
stated that in 1776, A. B., being seised in fee, granted leases
of the property, which expired in 1825, and that the plaintiff,
as heir of A. B., was now entitled to the property, for the re-
covery of which he was now about to bring an action of eject-
roent. The defendant pleaded this statute, and averred that
the plaintiff had not been in possession, or received rents for
more than twenty years, before the bill was filed, that the de-
fendant had entered into possession as purchaser in fee sim-
ple in 1819, and had ever since remained in peaceable posses-
sion as tenant in fee. Held, that this plea could not in law be
sustained, for there being no allegation that the rent had
been paid to any one wrongfully claiming to be entitled in
reversion immediately expectant on the determination of the
lease, the -plaintiff’s right did not accrue until the expiration
of the lease in 1825, or within twenty years from the filing of
the bill.—Chadwick v, Broadwood. 3 Beav, 308. o
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No right to aforesaid, That no continual or other claim upon or near
T

b; ?,f,ist,,,ud; any land shall preserve any right of making an entry or
claim. distress, or of bringing an action.

24. And be it further enacted by the authority
Possession of aforesaid, That when any one or more of several
cener Roe.  persons entitled to any landor rent asco-parceners, joint
not to be the tenants, or tenants in common, shail have been in

{}?ng:ﬁﬁ-': of possession or receipt of the entirety, or more than his or
their undivided share or shares of such land, or of the
profits thereof, or of such rent, for his or their own
benefit, or for the benefit of any person or persons
other than the person or persons entitled to the other
share or shares of the same land or rent, such posses-
sion or receipt shall not be deemed to have been the
possession or receipt of or by such last mentioned
person or persons, or any of them. (p)

25. And be it further enacted by the authority

Possession of aforesaid, That when a younger brother or other rela-

biothes. &c. tion of the person entitled, as heir to the possession, or

not to be the receipt of the profits of any land, or to the receipt of
possession of

the heir.  any rent, shall enter into the possession or receipt there-
of, such possess:on or receipt shall not be deemed to be
the possession or receipt of or by the person entitled as
heir.

Acknowled 26. Provided always, and be it farther enacted by the

Acknowledg- . .

mentin  authority aforesaid, That when any acknowledgment of

;‘",“tﬁ'e‘gpgggg the title of the person entitled to any land or rent shall

;.;?sh;;% o have been given to him or his agent in writing, signed

be equivalent Dy the person in possession or in receipt of the profits

to possession of such land, or in receipt of such rent, then such

or receipt of . .
rent, possession or receipt of or by the person by whom such

(p) This section has relation back, as far as relates to the
period of the act, and makes the possession of one co-par-
cener, Jomt-tenant, or tenant in common, who has been in
possession of the entirety, separate from the time of - his
coming into possession. Therefore, where one tenant in com-
mon has been out of possession for twenty. years prior to the
passing of the-act, he is barred from bringing his actxon.
~—Calley v. Doe dem. Taylerson. 3 P. & D. 539.
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acknowledgment shall have been given, shall be deemed,

according to the meaning of this act, to have been the .

posscssion or receipt of or by the person to whom or to
whose agent such acknowledgment shall have been given
at the time of giving the same, and the right of such
Jast mentioned person, or any person claiming through
him, to make an entry or distress, or bring an action to
recover such land or rent, shall be deemed to have first
accrued at and not before the time at which such ac-
knowledgment, or the last of such acknowledgments, if
more than one, was given. (g) :

27. Provided also, and be it further enacted by the
authority aforesaid, That when no such acknowlcdgment,
as aforesaid, shall have been given before the passing of
this act, and the poscession or receipt of the profits of
the land, or the receipt of the rent, shall not at the
time of the passing of this act have been adverse to
the right or title of the person claiming to be entitled

“Where pos-
session is not
adverse at’
the time of
passing this
act, the right
shall not be
barred until
the end of

five years'

thereto, then such person, or the person claiming through afterwards.

him, may, notwithstanding the period of twenty years
hereinbefore limited shall have expired, make an entry
or distress, or bring an action to recover such land or
interest, at any time within five years next after the
passing of this act.

(g) Whether awriting is an acknowledgment of title within
this section, is a question for the court, and not for the jury
to decide. And where a party in possession of land adversely,
being applied to by the party claiming title to it, to pay rent,
and offered a lease of it, wrote as follows:—* Although, if

matters were contested, [ am of opinion that I should estab-

lish a legal right to the premises, yet, under all the circum-
stances, I have made up my mind to accede to the proposal
vou made, of paying a moderate rent, on an agreement for
twenty-one years.” The bargain having subsequently gone
off, no rent being paid, or lease executed, held, that the
letter was not an acknowledgment of title.—Doe Curzan v.
Edmonds. 6 .. & W. 295. Where an estate is devised toa
trustee in trust to sell and pay the testator’s debts, and sub-
ject thereto in trust for A., an acknowledgment of a debt in
writing, signed by the trustee or his agent, is sufficient to
preserve the creditors of suit for twenty years after the ac-
knowledgment.—Lord St. John v. Bewghton, 9 Sim. 319, -
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28. Provided always, and be it further enacted by
g’::ldoi!;;blilﬁ;’; the authority aforesaid, That if at the time at which
of infancy, ~ the right of any person to make an entry or distress or
{_‘;’;:‘f{é"”-:; bring an action to recover any land or rent, shall have

absence from first accrued, as aforesaid, such person shall have been
the province, under any of the disabilities hereinafter mentioned, that
representa- is to say :‘infancy, coverture, idiotcy, lunacy, unsound-
allowed ten Dcss of mind, or absence from this Province, then such
ifi"ie?.;".”.i .. berson, or the person claiming through him, may, ‘not-
tion of their withstanding the period of twenty years hereinbefore
Qisabillty oF Jimited shall have expired, make an entry or distress, or
bring an action to recover such land or rent, at any time
within ten ycars next after the time at which the person
to whom such right shall have first accrued, as aforesaid,
shall have ceased to be under any such disability, or

shall have died, (which shall have first happened.)
) 29. Provided nevertheless, and be it further enacted
But no actlon py the authority aforesaid, That no entry, distress or
brought gc— action, shall be made or brought by any person who, at
vears after the time at which his right to make an entry or distress,
;’;g;f‘g';sz or to bring an action to recover any land or rent, shall
crued. have first accrued, shall be under any of the disabilities
hercinbeforc mentioned, or by any person claiming
through him, but within forty years next after the time
at which such right shall have first accrued, although the
person under disability at such time may have remained
under one or more of such disabilities during the whole
of such forty years, or although the term of ten years
from the time at which he shall have ceased to be under
any such disability, or have died, shall not have expired.
30. Provided always, and be it further enacted by
Xofurther  the authority aforesaid, That when any person shall be
allowed for under any of the disabilities hereinbefore mentioned, at
A disabi the time at which his right to make an entry or distress,’
ties. or to bring an action to recover any land or rent, shall
have first accrued, and shall depart this life without
having ceased to be under any such disability, no time
to make an entry or distress, or to bring an action to

recover such land or rent beyond the said period of
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twenty years next after the right of such person to
make an entry or distress, or to bring an action to re-
cover such land or rent, shall have first acerued, or the
said period of ten years next afier the time at which
such person shall have died, shall be allowed by reason
of any disability of any other person.

31. And be it further enacted by the authonty .
aforesaid, That when the right of any person to make rgl,’,‘:“t:,h:h
an entry or distress, or bring an action to recover any esg{:‘:f;spw
land or rent to which he may have been entitled for an barred, the
estate or interest in possession, ‘shall have been barred gﬁ‘:l‘,’e‘r‘s‘:’i
by the determination of the period hereinbefore limited, to future
which shall be applicable in such case, and such person Sea'c: il
shall, at any time during the said period, have been red.
entitled to any other estate, interest, right or possibility,
in reversion, remainder or otherwise, in or to the same
land or rent, no entry, distress or action, shall be made
or brought by such person, or any person claiming
through him, to recover such land or rent in respect of
such other estate, interest, right or possibility, unless in
the mean time such land or rent shall have been re-
covered by some person entitled to an estate, interest or
right, which shall have been limited or taken effect after
or in defeasance of such estate or interest in possession.

32. And be it further enacted by the authority =~
aforesaid, That after the said first day of July, one NS,
thousand eight hundred and thirty-four, no person brought af-
claiming any land or rent in equity shall bring any suit iff,énetﬁén ¢
to recover the same but within the period during which plaint, if
by virtue of the provisions hereinbefore comamed he law, might
might have made an entry or distress, or brought an havebrought
action to recover the same, respectively, if he had been
entitled at law to such estate, interest or right, in or to ‘
the same, as he shall claim therein in equity. st

- 83. Provided always, and be it further enacted by the the right
authority aforesaid, That when any land or rent shall be §xan 2ot be

deemed to

vested in a trustee upon any express trust, the right of bave :nged
the cestui que. trust, or any person claiming through veyance toa

him, to" bring a suit against the trustee, or any person Purchaser.
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claiming through him, to recover such land or rent, shall
be deemed to have first accrued, according to the mean-
ing of this act, at and not before, the time at which
such land or rent shall have been conveyed to a purcha-
ser for a valuable consideration, and shall then be deem-
ed to have accrued only as against such purchaser and
any person claiming through him.

34. And be it further enacted by the authority
frr‘:“ff:g ‘:fm e aforesaid, That in every case of a concealed fraud, the
shall run  right of any person to bring a suit in equity for the re-
whilst the .
fraud re-  covery of any land or rent of which he, or any person
matns con- through whom he claims, may have been deprived by

) such fraud, shall be deemed to have first accrued at,
and not before the time at which such fraud shall, or
with reasonable diligence might have been first known
or discovered : Provided, that nothing in this clause
contained shall enable any owner of lands or rents to
have a suit in equity for the recovery of such lands or
rents, or for setting aside any conveyance of such lands
. or rents, on account of fraud, against any boni fide
purchaser for valuable consideration, who has not assist-
ed in the commission of such fraud, and who, at the
time that he made the purchase did not know, and had
no reason to belicve that any such fraud had been com-
mitted. ‘

Saving the 35. Provided always, and be it further enacted by the
oo, authority aforesaid, That nothing in this act contained
;ttgeasc;raxix&d shall be deemecd to interfere with any rule or jurisdiction
cencoor ~ of Courts of Equity in refusing relief on the ground of
otherwise.  acquiescence, or otherwise, to any person whose right to
A bring a suit may not be barred by virtue of this act.
Mortgagor to R .
bebarred at  36. And be it further enacted by the authority
:?veen?;dyoe{mrs aforesaid, That when a mortgagee shall have obtained
from thetime the possession or receipt of the profits of any land, or
mortgagee  the receipt of any rent comprised in his mortgage, the

took posses- mortgagor, or any person claiming through him, shall not
sion, or from | o s
the last bring a suit to redcem the mortgage but within twenty

ﬂ;gﬁ'e‘dﬁ;_' years next after the time at which the mortgagee obtain-

ment. ed such possession or receipt, unless in the mean time
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an acknowledgment of: the title of the mortgagor, or of
his right of redemption, shall have been given to the
mortgagor or some person claiming his estate, or to the
agent of such mortgagor or person, in writing, signed by
the mortgagee or the person claiming through him ; ()
and in such case no such suit shall be brought but
within twenty years next after the timc at which
such acknowledgment or the last of such acknow-
ledgments, if more than one, was given; and when
there shall be more than one mortgagor, or more than
one person claiming through the mortgagor or mortga-
gors, such acknowledgment, if given to any of such
mortgagors or persons, or his or their agent, shall be as
effectual as if the same had bcen given to all such
mortgagors or persons; but when there shall be more

(r) W. B, being seised in fee of land. by indentures of
lease and release, bearing date respectively 2nd and 3rd
September, 1819, and executed by himsclf only, conveyed
the same to T. K. in fee, with the proviso, that on the pay-
ment by him to T. X, of £200, with fzrerest, on 25 March,
1820, the latter should re-convey the premises. The deed
then contained a covenant, that in the event of default being
made in the payment of the above sum, or any part thercof,
the mortgagce and his heirs might peaceably and quietly
enter, have, hold, possess, and enjoy the premises, without
disturbance, &ec.: and that therefore the mortgagor would
excente any further assurance that might be necessary, &e.
ileld, that an estate in fee simple passed to the mortgagee
immediately on the ¢xecution of this deed: and no interest
having been puid on the mortgage money, nor any other act
recognizing the title of the mortgagee done for twenty years
from that date, his remedy to recover the land by ejectinent
was barred.—Doe dem. Roylance e. Lightfoot. 8 M. & W.
533. What amounts to a written acknowledgment by a
niortzagee of the mortgagor’s right to redecm, sufficient to
prevent a twenty years bar under this section—Trulock v.
Robley. 5 Jurist. 1101, The acknowledgment having been
given to the grandfather of the infant mortgagor, though the
grandfather was not authorised to act as the agent of the
mortgagor: leld, that such was within the meaning of this
section, which dircets that the acknowledgment shall be
given to the mortgagor, “or to the azent of such mort-
gagor.”—Ib.

Ir
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than one mortgagee, or more than one person claiming
the estate or interest of the mortgagee or mortgagees,
such acknowledgment, signed by one or more of such
mortgagees or persons, shall be effectual only as against
the party or parties signing as aforesaid, and the person
or persons claiming any part of the mortgage money, or
land or rent, by, from or under, him or them, and any
person or persons entitled to any estate or estates, inte=
rest or interests, to take effect after or in defeasance of
his or their estate or estates, interest or interests, and
shall not operate to give to the mortgagor or mortgagors
a right to redeem the mortgage as against the person or
persons entitled to any other undivided or divided part of
the money, or land or rent ; and when such of the mort-
gageces or persons aforesaid as shall have given such ac-
knowledgment shall be entitled to a divided part of the

land or rent comprised in the mortgage, or some estate

or interest therein, and not to any ascertained part of
the mortgage money, the mortgagor or mortgagors shall
be entitled to redeem the same divided part of the land
or rent, on payiient wita iuterest, of the part of e
mortgage money which shall bear the same proportion
to the whole of the mortgage money as the value of
such divided part of the land or rent shall bear to the
value of the whole of the land or rent compnsed in the

mortgage. ,
37. And be it further enacted by the authority

At the endof aforesaid, That at the determination of the period limit-

the period of

limitation,

ed by this Act to any person for malung an entry or

the right of distress, or bringing any action or suit, the right and'

the party out
of possession

to be ex-
tinguished.

Receipt of
rent to be
deemed re-
ceipt of
profits.

title of such person to the land or rent, for the recovery(
whereof such entry, distress, action or suit, respectively,’
might have been made or brought within such period,
shall be extmgmshed

8. And be it further enacted by the authont.y
a.foresaxd, That the receipt of the rent payable by:any:
tenant from year to year, or other lessee, shally as:
against such lessee or any person claiming: under bim,.
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but subject to the lease, be deemed to be the receipt of
the profits of the land for the purposes of this Act. -

39. And be it further enacted by the authority Real and
aforesaid, That no writ of right patent, writ of right mixed ac-
quia dominus remisit curiam, writ of right close, writ of ons abe-
right de rationabili parte, writ of right upon disclaimer, 1st July,
writ of right of ward, writ of cessavxt, quod permittat, 1835.

- formedon in descender, remamder, ‘or in reverter, writ of

Assize of novel disseisin, nuisance, or mort d’ ancestor,

writ of entry sur desseisin in the quibus, in the per, in

the per and cui, or in the post, writ of entry sur intru-

sion, writ of entry sur alienation, dum fuit non compos

mentis, dum fuit infra etatem, dum fuit in prisona, ad
communem legem, in casu proviso, in consimili casu, cui

in vita, sur cui in vita, cui ante divortium, or sur cui

ante divortium, writ of entry sur abatement, writ of

entry quare ejecit infra terminum, or ad terminum qui
prateriit, or causa matrimonii pralocuti, writ of aiel,
besaiel, tresaiel, cosinage, or nuper obiit, writ of waste,

writ of partition, except such as is or shall be author-

ised by any Statute of this Province; writ of disceit,

writ of quod ei deforceat, writ of covenant real, writ of gxcept for
warrantia chartz, writ of curia claudenda, and no other dower and

ejectment.

action, real or mixed, except a writ of dower, or writ of

dower unde nihil habet, or an ejectment ; and no plaint

in the nature of any such writ or action, except a plaint

for dower, shall be brought after the first day of July,

one thousand eight hundred and thirty-five.

40. Provided always, and be it further enacted by the
authority aforesaid, That when on the said first day of Reatactions
July, one thousand eight hundred and thirty-five, any m{,:,ft until
person who shall not have a right of entry to any land the lat
shall be entitled to maintain any such writ or action, as 1836
aforesaid, in respect of such land, such writ or action
may be brought at any time before the first day of
January, one thousand eight hundred and thirty-six, in
case the same might have been brought if this Act had
not been made, notwithstanding the period of twenty
years hereinbefore limited -shall have expired. -
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Saving the _“41...Provided.a1so*, and be ig further_el?actgd’ by the
rightsof  authority aforesaid, That when on the said first day of
e January, one thousand eight’ hundred -and thirty-six,
real actions any person whose right of entry to any land shali have
only atihe “been taken away, by any descent, cast, discontinuance
ment ofthe ‘'Or warranty, might majntain any such writ or-action, as
Act, &0 oforesaid, in respect of such land, such writ or action
may be brought after the said first day of January, one
thousand eight hundred and thirty-six, but only within
the period during which, by virtue of the provisions of
this Act, an cntry might have been made upon the same
land by the person bringing such writ or action, if his

right of entry had not been so taken away. :
Nodescent, 42, And be it further enacted by ‘the authority
Ry . 2 aforesaid, That no descent, cast, discontinuance or war-
right of ranty which may happen or be made after the said first
’ day of July, one thousand eight hundred and thirty-
Money four, shall toll or defeat any right of entry or actlon for
ffl’,“(‘,rff’a‘;d the recovery of land.

and legacies 43, And be it further enacted by the authonty
to be deemed

satisied at  aforesaid, That after the said first day of July, one

the end of : Ry .
twenty years, thousand eight hundred and thirty-four, no action or

if there shall suit or other proceedings shall be brought to recover
L’:’t‘;‘,’;g‘g;‘ any sum of money secured by any mortgage, (s)-judg-

acknowledg- ment or lien, or otherwise charged upon or payable out
ingin the of any land (¢) or rent at law or in equity, or any- lega-

mean time,

(s) Where a bond is entered into as collateral secunty for
_money secured by mortgage, and the interest being in arrear,
the mortgagee takes possession, and remains in possession
twenty years, without taking interest otherwise than by re-
ceipt of rents and profits, quwre, whether his remedy on the
‘bond is not barred in equity, as well as at law, by the statute
of limitations.— White », Hillacres. 3 You. & C. 597. This
statute may be pleaded to a bill ‘of foreclosure, a foreclosure
suit- being in fact a suit for -the recovery.of the money:se-~ -
“cured by mortg'l ge—~Dearman ». Whyche.:9:8im. 370. ..

(t) An action of debt cn a-covenant :in.an mdenture,
-granting an annuity or rent charge to-issue .out of land,
may be brought within the period of twenty years hm;lted»by
this section, ‘and is not baired by section 45, which Jimdts
the recovery of arrears of rent within six years, -Strachan z.
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cy, but within twenty years next after a present right to
receive the same shall have accrued to some person ca-
pable of giving a dlscharge for or release of the same,
unless in the mean time some part of the principal
money or some interest thereon shall have been paid, or
some acknowledgment of the right thereto shall have
been given in writing, signed by the person by whom the
same shall be payable, or his agent, to the person en-
titled thereto, or hisagent ; andinsuch case no such action
orsuit or proceeding shall be brought, but within twenty
years after such payment or acknowledgment, or the last of
such payments or acknowledgments, if more than one
was given: Provided always, that in respect to persons
now entitled to an equity of redemption, or to any legacy,
the right to bring an action, or to pursue a remedy for
the same, shall not be deemed to be extinguished or
barred by lapse of time, until the expiration of five
years from the time that an equitable jurisdiction shall
be established in this Province, and in the exercise of its
powers : Provided that shall happen W1thm ten years
from the passing of this Act.

44. And be it further enacted by the authority
aforesaid, That after the said first day of July, one Jjoarrears
thousand eight hundred and thirty-four, no arrears of dower, be recovered

for more
nor any damages on account of such arrears, shall be ihan six
recovered or obtained by any action or suit for a longer ¥ears.
period than six years next before the commencement of
such action or suit.

45. And be it further enacted by the authonty No arrears
aforesaid, That after the said first day of July, one f’,f:;‘:’;:&’; be
thousand eight hundred and thirty-four, no arrears of recovered for

more than
rent, or of interest in respect of any sum of money six years.

Thomas. 4 P. & D. 229.—8ims v. Thomas. 12 A. & E. 536.
The construction of this section fully discussed, with refer-
ence to the right of the grantee of an annuity charged on
land, to take proceedings to recover his annuity, after twenty
years’ possession and receipt of the rents and profits by the
grantor, punctual payment of the a.nmnty, and no acknow-
ledygment in writing of the grantee’s title.—Searle v. Colt.
& C. N.C. 36.
112




Corporations
aggregate
may convey
by bargain
and sale.

366 REAL PROPERTY.

charged upon or payable out of any land or rent, (v) or
in respect of any legacy, or any damages in respect of
such arrears of rent or interest, shall be recovered by
any distress, action or suit, but within six years next
after the same respectively shall have become due, or
next after an acknowledgment of the same in writing
shall have been given to the person entitled thereto, or
his agent, signed by the person by whom the same was
payable, or his agent : Provided nevertheless, that where
any prior mortgagee or other incumbrancer shall have
been in possession of any land, or in the receipt of the
profits thereof, within one year next before an action or
suit shall be brought by any person entitled to a subse-
quent morigage or other incumbrance on the same land,
the person entitled to such subsequent mortgage or in-
cumbrance may recover in such action or suit the arrears
of interest which shall have become due during the
whole time that such prior mortgagee or incumbrancer
was in such possession or receipt, as aforesaid, although
such time may have exceeded the said term of six
years.

46. And be it further enacted by the authority
aforesaid, That any Corporation aggregate in this Pro-
vince, capable of taking and conveying land, shall be
deemed to have been and shall be deemed to be capable
of taking and conveying land by deed of bargain and
sale, in like manner as any person in his natural capa-
city, subject nevertheless to any general limitations. or

. (#) Turnpike tolls are not within this section, and more
than six years’ arrears of interest may be recovered on a
mortgage of turnpike tolls.—Meliish v. Brook. 3 Beav. 22.
But where a canal company mortgaged their canal and works
until repayment of certain money borrowed and interest,
and there was no covenant to repay: Held, that his remedy
for arrears of interest was limited to six years.—Hodges v.
Croydon Canal Company. 3 Beav. 86. This section doesnot
apply to a case, where the person having the estate in land,
out of which the charge is to be raised, is a trustee for the
person having the charge.—Young v. Waterpark. 6 Jurist..
656. : -
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restrictions as to holding or conveying real estate which
may be applicable to such Corporation.
47. And be it further enacted by the authority
aforesaid, That after the passinv of this Act, a deed of ?ael;dag’éba"
bargain and sale of land in this Province shall not be sale shall mot
held to require enrolment or to require registration' to require i to
supply the place of enrolment for the mere purpose of render ita
. . . . q . valid convey-
rendering such bargam and sale a valid and effectual ance.
conveyance for passing the land thereby intended to be But the
bargained and sold : Provided always nevertheless, that ;‘:gf;i?,‘i{,gj’
the necessity of registering such deed of bargain and !0 prevent a
sequent
sale in the Register of the county in which the land is situa- purchaser
ted, in order to guard against a subsequent purchaser of {fg{,"rl;‘?“‘“g
the same lands obtammv title by prior registry, shall'shall conti-
continue as before the passing of this Act. nueasbefore.
48. And be it further enacted by the authority
aforesaid, That whenever by any lettérs patent, assu- g;‘f‘l‘;ggs’&c
rance or will, made and executed after the first day of shall not
July, one thousand eight hundred and thirty-four, land ;ﬁ‘;ﬁgfsmmt
shall be granted, conveyed or devised, to two or more unless such
persons, other than executors or trustees, in fee simple, ;’;};;‘;;;’:dbe
or for any less estate, it shall be considered that such
persons take as tenants in common, and not as joint
tenants, unless an intention sufficiently appears on the
fuce of such letters patent, assurance or will, that they ‘
shall take as joint tenants. (v) f;i‘;‘;;sa?fg,
49. And be it further enacted by the authority the m?l;gay
aforesaid, That when the will of any person who shall ik by the
die after the passing of this act shall contain a devise will where

in any form of words, of all such real estate as the tion 1sde-<-
presse

(¢) There cannot be a joint demise by tenants in common
in eJectment and mortgagees are not trustees within the
meaning of the e\cepnon in this clause, so as to take jointly,
where the deed’ is silent as to the tenancy created.—Doe
Shuter et. al. v. Carter. Hil. Term. 2 Vie. Where a mort-
gage is made to several persons Jomtly they are in equity
tenants in common of the mortgage money ; and the repre-
sentatives of such of .them as may be dead are necessary
parties, with the survivors,to a bill for foreclosure or re-
demption.—Vickers ». Cowell. 1 Beav. 529.
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testator shall die seized or possessed of, or of any part
or proportion thereof, such will shall be valid and
effectual to pass any land that may have been or may be
acquired by the devisor after the making of such will, in

: the same manner as if the title thereto had been acquir-
ed before the making thereof.

50. And be it further enacted by the authority
A devise of aforesaid, That whenever land is or shall be devised in

land shall be 3 will made by any person who shall die after the pas-

f-;k:snfﬁ-gc:r sing of this act, it shall be considered that the devisor

an estate as
e tetator intended to devise all such estate as he was seized of in

hadin the  the same land, whether fee simple or otherwise, unless it
;a:;;t‘;;’,‘;s* shall appear upon the face of such will that he intended
intention be to devise only an estate for life, or other estate less than

expressed- he was seized of at the time of making the will contain-
ing such devise.

51. And whereas by the adoption in this Province of

Notmore the law of England, it is made necessary that a will of

;f:;‘s‘e‘s“;h";';f' real estate shall be executed in the presence of three
be necessary w1tnesses, which provision there is reason to believe
teawlll. " gperates in many instances injuriously in this Province,
by reason that lands are held in small portions by per-
sons of all conditions and degrees of intelligence, many of
whom, not aware of this positive provision of the law,
are only careful to provide two Witnesses, as is custom-
ary with respect to sealed instruments in general, and in
all such cases the intentions of the testator fail of their
effect, frequently to the great injury of families:
Whereas, on the other hand, it is doubtful whether any
intended fraud is in fact prevented by requiring an at-
Andthey  testation by three witnesses: Be it therefore enacted by
Deed not _ the authority aforesaid, That any will affecting land ex-

subscribe in
thehpmence ecuted after the passing of this act, in the presence of

testnor.  and attested by two or more witnesses, shall have the
same validity and effect as if executed in the presence
of and attested by three witnesses, any former law to
the contrary notwithstanding ; and that it shall be suf-

ficient if such witnesses subscribe their names in pre-
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sence of each other, although their names may not- be
subscribed in presence of the. testator.
52. And whereas plaintiffs in actions of eJectment

brought against pbrsons who are merely intruders, are Defendante,

subJect to be defeated in the recovery of land to which setting up no

they have just claim, as purchasers or heirs, on account {;;‘2,5{:;:3,‘@3“

of some want of technical form in their title, or some to take for-
mal excep-

1mperfectxon not affecting the merits of their case, and tions to the

of which it is desirable that mere strangers to the title, jitle of the,

having no claim, or ‘colour of legal claun, to the posses- plaintiff,

sion, should not be encouraged or permitted to take ad- fn":;f;tf} the

vantage : Be it therefore enacted by the authority afore-case.. -

said, T hat it shall and may be lawful for the lessor of

the plaintiff, or his attorney, in any action of ejectment’

hereafter to be brought, to serve a notice upon the de-

fendant in such ejectment in these words :

“Take notlce, that I claim the premises for ‘which Det

efendant

this action is brought as the bona fide purchaser thereof, may ve call-

from A. B. ————, or as heir-at-law of A. B., of -, :ge‘;f";‘h;‘;.=

(or otherwisc as the case may be,) and that you will be tmt«; he has
required to show upon the trial of this cause what legal cossion

right you have to the possession of the premises,”

or a notice in any other form of words to the same
cffect ; and that if upon the trial of such ejectment to
be afterwards had, the evidence of title given by the
lessor of the plaintiff shall shew to the satisfaction of
the Court and Jury that he is entitled in justice to be
regarded as the proprietor of the land, or is entitled to
‘the immediate possession thereof for any term-of years,
but that he cannot shew a perfect legal title by reason
of some want of legal form in any instrument produced, or
by reason of the defective registration of any will or instru-
ment produced, or fromany cause not within the power of
the lessor of the plaintiff to remedy by using due dili~ -
gence, it shall be competent to the Jury, under the ‘di-
rection of the Court, to find a verdict for the plamtlﬂ‘
unless the defendant, or his' counsel, upon being requi-
red by the other party fo to do, shall give such evxdence
of title as shall shew that he is the ‘person legally en-
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titled, or does bona fide claim to be the person legally
entitled to the land, by reason of the defect in the title
-of the lessor of the plaintiff, or that he -holds, or does
bona fide claim to hold, under the person so entitled :
(w) Provided always nevertheless, that when a verdict
shall be rendered under the authority of this provision,
it shall be endorsed as given under this act, and it shall
be stated in thepostea and entry of the judgment to have
been so given ; and in any action which may thereafter
be brought for the mesne profits, such judgment ineject-
mentshallnot be evidence to entitle the plaintiff to recover.

53. And whereas the wrong committed by tenants
in holding over vexatiously and without colour of right,
after their termn has expired, (z) requires a more speedy
and less expensive remedy than is now provided by law:
Be it therefore further enacted by the authority afore-
said, That it shall and may be lawful for any landlord,
or the agent of any landlord, whose tenant shall, after
the expiration of his term, (whether the same was created
by writing or parol,) wrongfully refuse, upon demand
made in writing, to go out of possession of the land de- .
mised to him, to apply to the Court of King's Bench in
term, or to a judge thereof in vacation, setting forth, on
affidavit, the terms of the demise, if by parol, and an-

- nexing a copy of the instrument containing such demise,

if the same were in writing, and also a copy of the de-
mand made for the delivering up possession, and stating -

(w) Where it is necessary to leave the question of adverse
possession in the defendant for twenty years, as a doubtful
point to the jury in an action of ejectment, it is not a case in
which a plaintiff can be allowed to remedy legal defects in his
title, by availing himself of the provisions contained in this
section, and giving notice to the defendant as an intruder, or
one having no claim or colour of claim to the possession.—
Doe Lyons ». Crawford. Easter Term.. 1842. .

-(x) This section applies only to tenants holding over after.
the expiration of a ferm, and not to a tenancy at will.—Adne- - .
rant v. Shriver. Trin. Term. 6 & 7 Will. IV. Whereatenant

‘holds over after the expiration of his lease, hislandlord hasa

right to take possession, if he can without a breach-of the'
peace.—Boulton ». Murphy et. al. Easter term. 2 Vie. - .. s
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also the refusal of the tenant to go out of posses-

sion, and the reason given for such refusal, (if any

were given,) adding such explanation in regard to

the ground of refusal as the truth of the case may

require ; and if upon such affidavit it shall appear to the

court or judge that such tenant does wrongfully hold

over, without colour of right, it shall be lawful for such

court or judge to order a writ to issue in the name of

the King, and tested in the name of the chief jus- Writto
tice -or senior puisne judge of such court on the day

that the same shall actually issue, directed to such per-

son as the court or judge shall appoint, and commanding

him to issue his precept to the sheriff of the district in .

which the land is situated, for the summoning of a jury

of twelve men, to come before the commissioner at a day

and place by such commissioner to be named, to inquire

and say upon their oaths whether such person com-

plained of was tenant to the complainant for a term

which has. expired, and whether he does wrongfully re-

fuse to go' out of possession, having no right, or colour of

right, to continue in possession, or how otherwise, which

writ shall be made returnable whensoever the same shall

be duly executed, before any one of the judges of the

said court; and that notice in writing of the time and

plaee of holdmg such inquisition shall be served upon the }lf(;glc: Olfnn
tenant, or left at his place of abode, at least three days qu,smfn,
before the day appointed, to which notice shall be
annexed a copy of the affidavit on which the writ was
obtained, and of the papers attached thereto; and that

the commissioners shall have power to admxmster an Jury to be
oath to the persons summoned on such jury, well and ¥
truly to try, and a true verdict to give, upon the matters

and things in the said writ contained, according to the
evidence ; and shall also have power to administer an
oath- to- the witnesses produced by either party ; and -
that*‘the jurors shall, under their hands, either with or -
thhout their seals, endorse their finding upon the back Verdict.
of .the. writ, or return the same upon a paper attached
thereto by such:commissioner ;- and if it shall appear to

‘Witnesses.
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the court, or any judge thereof, upon the ‘return of the

Evidence to Said writ made by the said commissioner, and upon ‘a
l‘ﬁtlileté;;id consideration of all the evidence, which shall also be cer-
mission. tified and returned by such commissioner, to- be filed with
such commission and proceedings thereupon in the office

of the clerk of the crown and pleas, that the case is

clearly one coming within the true intent and meaning

of this act, then it shall be lawful for such court or

< Jjudge to'issue a precept to the sheriff, in the King's
Landlordto pame commanding him forthwith to place the landlord

be placed in . . R .
possession. in possession of the premises in question.

54. And be it further enacted by the authority afore-

Court of  Said, that when such precept shall have been made:by'a
%iﬁié;‘smy judge, the ¢ourt shall have power, on motion before the
revise the end of the second term after such precept shall have
procecdiag. heen issucd, to examine into the proceedings, and, if
they shall find cause, to sct aside the samé,‘ and to issue

And, ifpro- their precept to the sheriff] if it be necesbarv, command-
53;,3;‘3;’;39 ing him to restore the tenant to his possession, in ‘order
restored to that the question of right, if any appear, may be tried as

ossession.
poss heretofore by ejectment.

. And be it further enacted by the authority afore-

e e S'ud That the judges of ‘the Court of King’s Bench, in

Bench may term time or in vacation, shall have power to devise, and

o oea from time to time to alter and amend the form of the

iugs, and  writ, inquisition, and return, and of the precepts to be
make orders ,

respecting _issued under the authority of this act, and to make such

g‘n’f.(‘;*c;“:‘;w orders respecting costs as to them may seem just, and to

payment.  issuc a writ to the sheriff, commanding him to levy such

costs of the goods and chattels, or to issue an attach-

ment for the non-payment thereof, against the landlord

or tenant, or person described as landlord or ten'mt as

to them sha]l seem just.

56. And beit further enacted by the authont_y af‘ore-

Commission. S34s That bcfoz:c any commissioner shall hold an inqui-
erstobe  sition under this act, he shall take the following : oath,
swora. before some one of the justices of the peace in and . for
the district in which the inquisition shail be holden,
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which oath shall be indorsed on the said writ, that
is to say =

“I, A. B, do solemnly swear, that I will lmpartmlly,
and to the best. of my judgment, discharge my duty as
commissioner under this writ. So help me God.”

57. And be it further enacted by the authority afore~
said, That if any witness sworn and examined before a Witncsses

swe«mn"

commissioner holding an inquisition under this act shall faisely may
wilfully swear falsely, he shall on conviction thereof be g;‘ ;gg;g‘ed
Liable to the penalties of wilful and corrupt perjury ; and
that if any person upon being required by notice from Punishment
such commissioner to attend as a witness upon the in- g “ataesscs
quisition, shall refuse or wilfully omit to attend, he shall tending.
be liable to be committed upon the warrant of such
commissioner to the common gaol of the district for a
time not exceeding one calendar month.

58. And be it further enacted by the authority afore= Tyis Act not
said, That the remedy afforded under this act shall not to take away

any other

be construed to take away or interfere with any other remedy
remedy, action, or right of aciion, which a landlord [hich lanc- "
might have or bring under the laws in force before the law.
passing of this act.

59. And be it further enacted by the authority afore-
said, That the words and expressions in this act men- Me«l{?mg g;‘l
tioned, which in their crdmary s1gmﬁcamon have a more net.
confined or a different meaning, shall in this act, except
where the nature of the provision or the context of the -
act shall exclude such construction, be interpreted as
follows, that is to say: the word “land” shall extend to ** Land.”
messuages, and all other hereditaments, whether corpo-
real or incorporeal, and to money to be laid out in the
purchase ofland, (and to chattels and other personal
property transmissible to heirs,) and also to any share
of the same hereditaments and properties, or any of them,
and to any estate of inheritance, or estate for any life or
fives, or other estate transmissible to heirs, and to any
possibility, right or title of entry or action, any other in-
terest capable of being inherited, and whether the same
estates, possibilities, rights, titles and interests, or any

KK
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of them, shall be in possession, reversion, remainder or
“ Thepur- contingency; and the words “the purchaser” shall mean
chaser”  the person who last acquired the land otherwise than by
descent or than by any partition, by the effect of which
the land shall have become part of or descendible, in the
same manner as other land acquired by descent; and the
word “ descent” shall mean the title to inherit land by rea-

© % Descent.”
‘ son of consanguinity, as well where the heir shall be an
ancestor or collateral relation, as where he shall be a child
« Descenq. OT other issue; and the expression *descendants of any

ants.” - ancestor,” shall extend to all persons who must trace

their descent through such ancestor ; and the expression

« Person last “the person last entitled to land” shall extend to the

entitled.”  Jast person who had a right thereto, whether he did or

“ Assur- did not obtain the possession or the receipt of the rents

ance.” ~ and profits thereof; and the word ‘ assurance” shall

mean any deed or instrument (other thana will) by which

any land shall be conveyed or transferred at law or:in

“Rent.”  equity; and the word “rent” shall extend to all annuities

and periodical sums of money charged upon or payable

« person  Out of any land ; and the “person through whom another

through  person is said to claim,” shall mean any person by, through
whom ano- : P

ther claims.” or under, or by the act of whom the person so claiming

became entitled to the estate or interest claimed, as heir,

issue, in tail, tenant by the courtesy of England, tenant

in dower, successor, special or general occupant, execu-

tor, administrator, legatee, husband, assignee, appointee,

devisee or otherwise ; and every word importing the sin~

pounver and gular number only, shall extend and be applied to several

persons or things, as well as one person or thing; and

every word importing the masculine gender only, shall

extend and be applied to a female, as well as a male.

. 60. And be it further enacted by the authority afore<

This act 1ot said, That this act shall not have operation retrospece

to operate

:f:;l%%;céer- tively, so as by force of any of its provisions to render

tain cases. @y title valid, which in regard to any particular estate
has been adjudged, or may in any suit now depending
be adjudged invalid, on account of any defect, imperfec-

tion, matter or thing, which is by this act altered, sup~
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phed 'or remedied; but that in- -every such case the law
in regard to any such defect, imperfection, matter or
thing, shall, as applied to such title, be deemed and taken
to be as if this act bad not been passed. <

4 Wor. IV. cm. 7.
An Act to facilitate the remedy by Replevin,

Waereas it is expedient to facilitate the remedy of Preamble.
replevin : Be it therefore enacted by the King's most ex~

cellent Majesty, by and with the advice and consent of

the Legislative Council and Assembly of the province

of Upper Canada, constituted and assembled by virtue

of and under the authority of an act passed in the Par-
liament of Great Britain, intituled “ An Act to repeal
certain parts of an act passed in the fourteenth year of

his Majesty’s Teign, intituled ‘an act for making more
effectual provision for the government of the province of
Quebec, in North America,’ and to make further .pro-

vision for the government of the said province, and by 2;’&?3,’; by
the authority of the same, that any person complaining 54’“‘;;}:3
of a wrongful distress in a case in which by the law of England..

- England reple_vm might be made, may, on filing a
‘preecipe, obtain from the office of the clerk of the crown
and pieas in this province, or from the office of any of his
deputles, a writ of replevin, which may be in the form
given in the schedule to this act marked A. :

2. And be it further enacted by the authority afore- n
said, That before the sheriff shall proceed to replevy 5;";,?:?,’{}‘?5'
upon any such writ, he shall take pledoes from the plain- upon writ of
tiff according to the law of England in that behalf, and " tevia.
the bond to be entered into for that purpose may be in
the form given in the schedule to this act annexed mar-
ked B; and the assignment thereofto be made to the
defendant may be according to the form gwen in the
same .schedule. |,

~3: And be it farther enacted by the authonty afore- “When capias
in withernam

said; That . upon the :sheriff making. such return of the may issue,
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goods:distrained having been: eloigned, -as would -war-
rant the issuing -of:a:capias in - withernam by thelaw of
England, a writ of capias in withernam :shall issue,:upon
-the filing of such return, from-the office of the ‘clerk of
the crown and pleas in this province, or from the office -
of any of his deputies, which writ may be in the form
given in the schedule. to this act annexed marked -C ;
and that before executing such writ the sheriff.shall take
pledges according to the law of England in that -bebalf.
" 4. And be it further enacted by the authority afore-
By whom, 5aid, That the sheriff may make his warrant to any bailiff
and how e O bailiffs, jointly and severally, to execute -either ‘of the
~ executed.  Writs aforesaid to him directed, according to the law and
custom of England in that behalf.
5. And be it further enacted by the authonty afore-
Proceedings said, That upon the appearance of the defendant being
;3:;. appear- entered in the office from whence any writ of replevin or
capias in withernam shall issue, the plaintiff may declare,
and may proceed in his action of replevin accordmg ‘to
the law of England in that behalf.
6. And be it further enacted by the authority af'ore-‘
Noticein  said, That if the defendant shall not appear at the return
g;;igrfa‘:x%? of the writ, or within eight days thereafter, (y) the plain-
by defend- tiff shall cause a notice to be put upor -the door of the
ant. court house ‘of the district in which such writ shall have.
issued, according to the form in the schedule to this act
annexed marked D; and that if at the expiration:.of
twenty-one days after the said notice shall have been
put up, as aforesaid, the defendant shall not have ap-
- peared, it shall be lawful for the plaintiff, upon filing an
-affidavit of the due publication of:such notice, in man-
ner aforesaid, to enter appearance for the defendant, and
to proceed thereupon asif the defendant had appeared.

- (¥) Personal service of the summons in replevin is'in no
case necessary, and after-the goods have been replevied, if the
defendant do not appear, the plaintiff may proceed by notice
under this section, and he must declare, as in other cases,
within a year after the return of the writ, or he will'be-otit of
court.—Zavitz v, Hopver et al.. Mich. Term. 1: Vie. v oo
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a JwAnd e it :further*ﬂenacted by the:- authomy
aforesa:d; Thatewhen the: value:of -the goods: distrained When dis-
shall, not-exceéd : the:sumvof: fifteen ‘pounds,: and. where 2';?;,:;‘;}’;” ‘
the:title:to lands shall not come:in‘ question, the:writiof writ may
rcplevm mayiissue: from the: District-Court of::any dis- :fxss‘:fxa:fiom
trict in this Province:within which the distress shall. have court-
been:made, and such proceedings may :be thereon had:as
shall: be :agreeable to the practice of the Court of:. ng ]
‘Beneh incthis Province iu actionsof:replevin... .« v
.8: "And.-be-it. further . enacted by the authority
‘ aforesard That the Court of King's Bench may by rule g‘;‘fgc‘faﬂd
or rules from time to time' make such provision for ren- forms to be
dering the remedy ‘of replevin easy and effectual as such famet Y.
Court may deem conducive to the ends of justice, as 15“’8;
well-by regulating the practice to.be. observed in actions )
-of ‘replevin, as by prescribing-or. changing the.forms-of.. ... . -
writs and: proceedings to be used in. such actions,-or for - *
advarcing:thé réemedy by replevin ; and that to that end
the forms give to: the several schedules annexed . to this
act, or any of them, may by rule of the. said Court be
modified-and altered.
. 9: Provided always, and be it further enacted by the - .
a.uxhonty aforesaid; That in the absence of any: pro- g‘;z‘g"of
vision dn:this act; or in any rule of the Court of ng s Court:of
Bench to the contrary, the practice in England.in cases §ogs .
of replevin shall' be pursued, so far as the same can:be Englandto
applied: to ' the jurisdiction having cognizance..of the prevail.
.case, and to the cn'cumstances of thrs Provmce oyt
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PRSI B SCHFDULE A ,;r
.“ Dlstnct, Wﬂham the " Fourth by the Grace of
L to " God, &c ‘ ’ ‘ g

To the qherxﬁ‘ of - — Greetmv

We command you;: that -without: delay .yow €avse. to Writ of

“b repI """ vied to A B. his: cattle, ‘goods’ a‘nd chattels, reg{eﬁn
*D.’Bath taken and’ “unjustly ‘detdins). ‘as’ 1t 'is

..said,in;ioxder - that, ;the. said..A., B:. .Inay, have, hxs; Just
remedyrm that:rhéhalf; iand: that; yoiii summeon the:ssaid

EK 2
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€. D. ~toappear’ before:us; in-our !Court:- of King's
Bench;: - at: -York, on: the: - = day *1Of i
term, to ‘answer’ to the “said-:A. B.. ina pleasof
taking and unjustly detaining his cattle, goods:and chat=
tles 5 and.what you shall do in the premises. makeiap-
pear to us in our Court of King’s Bench, at York, on
the day and at the place aforesaid, and have there then
this writ.

Witness the honourable
our said Provmce, this

Chlef J ustlce of
&c.

day of
scnnmru: B.

Know all men by these presents, that we A B
» W.G. of ,and J. S., of ,are
. Jomtly and severally held and firmly bound to W. P,
Replevin esquire, Sheriff of the district of , in ‘the sum of
o , of lawful money of Upper Canada, to be pmd to
the said Sheriff, or his certain attorney, executors, “ad-
ininistrators or assigns, for which payment to_ e well
and truly made we bind ourselves, and each. and every
of us in the whole, our and each and every of out irs,
executors and administrators, firmly by these presenfs,
sealed with our seals
Dated this -
hundred and -
The condition of this obhganon is such that if the
above bounden A. B.do prosecute his' suit thh effect
and without delay against C. D. for the takmg and un-
justly detaining of his cattle, goods and chattles, to wit :
(bere set forth the cattle or goods dlstramed,) ‘and do
make a return of the said cattle, goods and chattles, ifa
réturn thereof shall be ad_}udged, that then this’ present
‘obhgatlon shall be void and of none eﬂ‘ect, or else to be
and remain in full force and v1rtue e :
. Sealed and delivered ] o
' in the presence of

Assigament - Know all men by. these presents, that I W P esq “
by sheriff. shenﬁ‘ of the district of === have:at:the réquest of.the

day of - y one thousand"élght

Condition.
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withid named:C.D:;the;avowant {or person:making cog-
nizanee}inzthis-cause,assigned.overthis replevmbond unto
him:the said:C. D., pursuant to xthe Stat.ute in such .case
made iand - prowded sl e ovgiias
‘s In*witness whereof I have hereunto set my hand and
seal “of ‘office, this' day of ", one ! thou+
sand eight hundred:and = L T I
Sealed and delivered
“* in'the presence of |~

SCHEDULE C.
— District, | William the Fourth by the Grace
‘to wit:® of God, &c."

" To the Sheriff of Greetmg

Whereas we lately commanded you, that mthout de-
lay you should. cause to be replewed to A. B. his cattle, Z.'_";:fn
goods‘ and chattles, to wit, &c. (setting out the cattle thhernam
and’ goods,) ‘which C. D. had taken and unJustly detam-
ed as it is ‘said, according to our writ to you afore di-
rected, and ‘that you should make appear to us in’ our
Court of King’s Bench, at York, on the - day’ of
: term, what' you should do in the premises ; .and

you at that day returned to us that the cattle, goods and
chattels, aforesaid, were eloigned by the said C. D. out
of your bailiwick to places to you unknown, so that you
could in no wise replevy the same to the said A. B.

Therefore, we command you,. that you take in withi-

emam the cattle, goods and chattels, of the said C. D.
in your bailiwick, to.the value of the cattle, goods and
,chattles, by him the said C. D. before taken, and deli-
ver them to ‘the said A. B., to be kept by him until the
said'C. D. will deliver the aforesaid cattle, goods. ‘and
chattles, to the said A. B.; and in what manner you
shall have executed this our writ make appear ‘to us, 6n
the - day of , term, in our Court of King's
Bench, that we may cause to be further done thereupon

- what ‘of right and -according to."the laws -of our -Pro-
-vince 'of - Upper Canada we shall see- meet. to -be.done.
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. We also command youjthatifthesaid AvB. shallvmaéke |
+ you'secure of proseciiting-hig-claims, and-of: ‘réturning: the

cattle,-goods “and chattles, ‘aforesaid, if* ‘areturn: ‘thereof
shall be adjudged, then - that'you put *by:gages and safe

pledges the said C. D. that. he be before-us; atthe:time

last aforesaid, to answer to the said A.°B.:-of the:taking
and unjustly ‘detaining of his cattle,’ goods and chattles
aforesaid, and have then there thlS wnt. i Baoy

Vhtness-—-—-——. MER ‘

scmmvm D.

Take notice, that unless A. B. who has dlstramed the
cattle, goods and chattels, of C. D., shall enter: his ap-
pearance in an action brought against him on account of
the, said distress, the saxd A. B. will on or after:the
day* of ————, being twenty-one days exclusive
after this notice was put up, enter appearance’ for himo
the said action, and proceed therem as 1f the sald C D
had appeared

Dated ———, A. B. 1n person, (or by hxs attorney)
E. F.

7WJ‘.LL IV cm. 8. o ‘

AN ACT to make the Remedz/ in Cases of Seductzon more

- Effectual, and to render the Fathers qf zllegztunate Chzldren

liable for their support .,
WHEREAS in some cases the:law faﬂs din aﬁ'ordmg Tew
dress to’ parents whose. daughters have. been -seduced :
And whereas, the law makes no provision in:this pro-

. -vince for compelling' the fathers of ﬂlegxnmate children

~ ‘to’contribute to their support: Be it therefore;enacted
‘by. the- King's most Excellent Majesty, by.-and with-the
advice " and consent of  the Legislative Couneiliiand

Assembly of the Province of Upper ‘Canada, constituted
and ‘a¢sembled by virtue of and under the- authonty of an

-act passed.in;the Parliament :of .Great Britain, en,ntled
““an’ act 50 repeal certain parts of-an. aet ﬂpassed inithe

fourteenth year of Iis Majesty’s reign, entitled ¢ amsact
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for making more eﬂéctual provxslon for-the government =
of - the Province of Quebee: in North Amenca, and to :ﬁﬁf&;}'&n
make; further provision for .the government of the said able: ‘
province,”: and by the authority of the same, that the
father, -or in case of his death, the mother of amy un=
-married female who may be seduced after the passing of
this:act, and for whose seduction such father or mother
could sustain an action, in case such unmarried female
were at the time dwelling under his or her protection,
shall be entitled to maintain an action for seduction, not-
withstanding such unmarried female was, at the time of
her seduction, serving or residing with any other person, 5:,‘;‘3‘,’58"20,
upon hire or.otherwise, any former law or statate to the pecessary. -
contrary notwithstanding,. ‘
- 2.- And be it further enacted by the authonty af'ore-
said, That upon the trial of any action for seduction
brought by the father or mother, it shall not be neces-
sary to-give proof of any act or acts of service perform-
ed by the person seduced, but the same shall be in all
cases - presumed,-and no proof shall be received to the
contrary : (z) Provided always nevertheless, that in case
the father or mother of such female who shall be sedu-
ced shall, before the seduction, have abandoned her, and
refused to prov1de for or retain her as an inmate, then
any other person, who before the passing of this -act
‘might have ‘maintained an action for such seduction,
shall be entitled to such action in the same manner as
the father ‘or mother would otherwise have been. - }
*3. And be it further enacted by the authority. afore- wnq may '
said,- That notwithstanding: any thing. contained in this maintain the
action in the
act, any person, other than the father or mother, who gather's or .
‘by reason- of the relation of master, or otherwise, would ;‘L‘;g‘;‘;‘ ‘
have been'entitled, if this act had not been passed, to.
-maintain' :an action for the seduction. of an. unmarried

(.) In case by a father for the seductxon of Ins daughter,
who is not living' with him at’ the time of the seductxon, it is
not necessary to aver in the declaration that the saction'is
brought under thls statute.———Mc Lean v. Amshe chh. Term
1842. .- S ‘ v
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female, shall be entitled to maintain such action notwith-.
standing this act, if the father or mother who might
sue- according to this act, shall not be resident in . this-
province at the time of the birth of the child, which
shall take place in consequence of such seduction, or
being resident within the province, shall not bring any:
action for the seduction within six months from the birth
of such child.
4. And in order that some check. may be imposed-
The father ypon the unfeeling conduct of persons who refuse - to
of an illegiti- . . ' . ..
mate child Make provision for the support of their illegitimate
liabletobe children—Be it further enacted by the authority afores
cessaries.  said, That any person who shall furnish food, clothing,
lodging, or other necessaries, to any child -who shall be
born after the passing of this act not in lawful wedlock,
shall be entitled to maintain an action for the value
thereof, against the father of such illegitimate child ;
Provided, “such illegitimate child shall have been a minor
at the time of such necessaries found, and shall not. have
been then residing with his or her reputed father, and
1aintained by him as a member of his family : And
Evidence  provided also, that where the person suing for the value
tauch  of such necessaries shall be the mother of. such- child, or
any person to whom the mother has become accountable
for such necessaries, then the fact of the defendant
being the father of such child, must be proved by other .
testimony than that of the mother: And provided also,
that no action shall be sustained under this act, unless
it shall be shown upon the trial thereof, that while the
mother of such child was pregnant, or within six months:
after the birth of her child, she did voluntarily make an
affidavit in writing, («) before some one of His Majesty’s
justices of the peace for the district in which she shall
be residing, declarmg that-the person who may be after-.
wards charged in such action, is really the father..of:

(@) Tnan action by a father for the sedu:tlon of his daughter,'f
while living away from him, it is not necessary to prove that
an affidavit of the seduction was made by the daughter acecor=
ding to this section.—Gill v, Brown, Easter Term. 1841,
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such child, andnless -she has deposited such affidavit,
within the time aforesaid, in the office of the clerk of the.
peace of the district, there to remain filed : which affi
~ davit shall nevertheless not be evidence of the fact of
the defendant being the father of such child, but such
fact must be proved by legal evidence, independently
of such affidavit.
5. And be it further enacted by the authority afore—
said, That this act shall not be construed to take away Former re-
or abridge any right of action, or any remedy which to be affected
without this act mlght have been had and maintained % this a<t.
against the father of an illegitimate child ; but the same
may be pursued in the same manner as 1f this act had
not been passed. : )

8 Wi, IV. cu. 8.

An_Act to make certain regulations relating to the office of
 Sheriff in this Province, and to require the several Sheriffs
of this Province to give secunty Jor the due fu?ﬁlment of the
duties of their office. (b)

Wrereas from the tenure of the ofﬁce of shenﬁ“ in thxs Preamble.

province, and the nature of the security exacted for the

due performance of its duties, sufficient mdemmty is not
afforded against damages that may arise from the mis-
prisions or defaults of sheriffs : Be it therefore enacted
by the King's most excellent Majesty, by and with the
advice and consent of the Legislative Council and As-
sembly of the Province of Upper Canada, constituted
and assembled by virtue of and under the authority of -
an act passed in the  Parliament of Great Britain, inti-
tuled. “ An Act to repeal certain parts of an act passed
in the fourteenth year of his Majesty's reign, intituled
“An Act for making more effectual provision for the
government of the Province of Quebec, in North Ame-
rica,” and to make further provision for the government
of the said province,” and by the authority of the same,

That the . sheriff of each and every district of this pro-

(b): See.ante pages, 72,738, 76, 78, 89, 90, 138.
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On or before vince shall, on or-before the first day' of ‘Angust next
‘;Z';af;}}’;he_ after the passing of this act; enter into a bond to his
riffs toenter Majesty, his heirs and successors, in the penal sum-of
into bonds to - -
‘the King, one thousand pounds, together with two sureties; to be
withiwo  approved of by the inspector general of public accounts,
conditioned in the sum of five hundred pounds each, with a condition
B e putiic that he shall well and faithfully account for and payover
monies vy all such monies as he shall receive for his IV.IaJesty,‘ ‘his
them, . heirs and successors; which bond and condition shall'be
in the form given in the-schedule to this act annexed,
marked A, or in words to the like effect.
2. And be it further enacted by the authority afore-
Sheriffs to  gaid, That the sheriff of each and. every district of this
give security . v }
for the due = province shall also, on or before the same first day of
D e aaty August, provide either two or four sufficient persons,
in private ~ who, together with himself, shall enter into a covenant
Z‘;}t:;ig into under their seals, joint and several, according to the form
2{?&":&%‘&_ given in the schedule to this act annexed, marked B, or
ent sureties. in words to the same effect ; which covenant shall be
available to, and may be sued upon by any person saf-
fering damages by the default or wilful misconduct of
any such sheriffs, respectively. : ‘
8. And be it further enacted by the authority afore-
. said, That such sureties shall not be accepted as suffi-
S:t;‘;if,ﬁgd cient, unless a majority of the justices of the peace at a
o :g'sis‘;;;isces court of general quarter sessions of the peace for the
" district in which any such sheriffis serving, shall ascer-
“tain and determine that they are good and sufficient, and
unless a certificate shall be given in pursuance of such
‘determination, under the hand and seal of the chairman
of such quarter sessions, declaring that the court are
satisfied that the persons named in the certificate are
responsible persons to the full amount to which they are
required to become surety; which certificate shall be
produced and filed at the time of the delivering and
- - filing of the said covenant, as hereinafter provided.
ﬁ‘;};;‘st;"m“;g 4. And be it further enacted by the authority afore-
deposited  gajd, That the bond to his Majesty, required by thisaet,

with inspec~

tor general. Shall be deposited with the inspector general of public
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accounts in this province; and that the covenant required: Covenzats to

by this act shall be made in duplicate, each part of which J° el

shall be marked duplicate, but shall be considered and ovepartto

received as original, one of which parts shall be filed in ?heﬁ’;‘le"{;:‘;

- the office of the secretary of the province, and the other 35;2’; pro-
part thereof shall be filed in the office of the clerk of the the other
peace of the  district for which such sheriff shall be ap- f;{?,'}‘tohfethe
pointed ; for which filing the said clerk of the peace %‘;z;cio clerk

~ shall be entitled to demand and receive from the sheriff of the peace,

t
the sum of two shillings and sixpence, and no more. ~ £¥9 sf;‘gég’cg:
5. And be it further enacted by the authority afore-- :
said, That all and every person or persons. shall be au- 5,y person
thorized to search and examine any such covenant, and mayexamine
covenant,
~ shall and may demand and have from any clerk of the and require a
peace of any district of this province a copy of such L AP
covenant as may be filed as aforesaid in pursuance of one shilling
this act ; and it shall and may be lawful for such clerk ;chte for the
of the peace to demand and receive for every such search, and
five shillings
search and examination, one shilling and three pence, and for the copy.
for every such copy five shillings, and no more.

6. And be it further enacted by the authority afore- ,

onds and

said, That the sheriff of every district of this province, covenants to
b ewed
now appointed or hereafter to be appointed, shall at or every four
before the expiration of every penod of four years from years.
the date of the bond and covenant given by him and his ‘
sureties according to this act, renew his bond and cove- .
nant in the same sums respectively, either with the same
or with other sureties, whose sufficiency shall be certi-
‘fied in the manner hereinbefore provided; and'all the
provisions of this act, in respect to the bond and the
covenant first required to be giver, shall apply' to such
renewed bond and covenant.

7. And be it further enacted by the authority afbre- No sheriff to
said; That at any time, and at all times hereafter, when betamaom(tﬁd‘
the - office - of sheriff of any district of  this province :f,’d’ coren
shall become vacant, it shall not be lawful - for ‘the ga““r*e’g‘&e ‘

governor, heutenant—govemor, or person admmlstermg larly given
the government ‘of this province, to appoint-any pérson :f,‘,‘.’df;;dtgc‘

to’the‘said office of ‘sheriff ‘until such ‘person shalt‘have this act.
LL
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given and ﬁlt.dacovenantmth sureties, and shall also have
given a bond with suretics, in the same manner and to the
same tenor and effect as are by this act required from the
several persons new holding commissions and executmg the.
said office of sheriff.
Noperson to 8- And be it further enacted by the authority afore-
?ﬁ;{lg%&i said, That no person shall hereafter be appointed to the
shall net be office of sheriff in any district who shall not be posses~
ﬁ:ﬁ‘gi:j& :’Of sed of real estate in this prevince of the actual  value.
thevalue of of seven hundred and fifty pounds, above incumbrances,
Tinerysis and who shall not before he receives his commission file
own affida- anaffidavit to that effect in the office of the secretary of this
' province ; which affidavit shallbe sworn before the chair-
man ofthe quarter sessions of the district, in open sessions,
whois hereby authorised and required to take the same.
9. And be it further enacted by the authority afore-
In Sose of the sald, That if any person who shall have become an obli-
sence or in- gOX in any such bond, or surety in any such covenant,
i‘x’,‘;“s'l‘;ig‘ shall die, or shall become resident out of this province,
new sureties or shall become insolvent, the person holding such office
tobegiven: ¢ sheriff, for whom theperson so dying, leaving this
province, or becoming insolvent, shall have become such
obligor or surety, shall, within four months after such
death or departure, or after such msolvency shall be-
certified in the manner herein provided, give anew the
like bond and security, and in the same manrer as here-
inbefore required. Provided always, that pothing herein
New security contained shall extend, or be construed to extend, to.
being given
not to avoid discharge all or any ¥ the parties to such former bord or
g’ﬁ}:’;" Ha-  covenant from their liability, on account of any matter or.
thing which shall have been done or omitted before the
Sureties ap- renewal of the secur®- as herein directed.
Do ol 10. And be it fnher enacted by the authority afore-
°p{igf:i;1‘;“‘ said, That if during the period for whick any such co-
may notify venant, as aforesaid, shell be given, the sureties executing
mencsmersof, the same, or any of them, shall apprebend that the,

whereupon ~ gheriff for whom such %urety was given is insolvent, or-
new sureties
may be re- Das not property tc the amount of seven -hundred and

quired. fifty pounds, over and above all incumbrances: and debits, .
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and shall transmit to the governor, lientenant-governor,
or person administering the government of this province,
an affidavit made by him or themto that effect, and
sworn to before a commissioner for taking affidavits in
the Court of King's Bench, the sheriff for whom the
security was given shall be thereupon officially notified
by the secretary to His Excellency the Licutenant-Go-
vernor, or person administering the government of this
province, that he must forthwith furnish new security in
the manner pointed out by this act, or must on affidavit
deny that he is insolvent, or that he is worth less than
the sum of seven hundred and fiity pounds, over and
above all incumbrances and debts, and that if such re-
quisition is not complicd with within one month after the
sitting of the then ensuing quarter sessions of the dis-
trict, he shall for that cause be removed from office.

11. And be it further enacted by the authority afore-
said, That when any new surety or sureties shall be Boﬁg’g"gjﬁs
given, either at the expiration of any stated period, or not to die- -
by way of substitution for any other surety within the {iree
period, the former surety shall only be discharged as to defaults.
defauits or misfeasances suffered or committed after the
perfectmv of such new security, and not as to any pre-
vious defaults or misfeasances.

12. And be it further evacted by the -mthomty afore-
said, That after the covenant required to be entered into {,‘:;:;’g’;; on
by this act shall have been sued upon, by any person zgs:f; S ot
havmg or alleging a claim upon the parties to the same, to discharge
by reason of thc default or misfeasance of the sheriff, it subsequent,

actions - ..

shall notwithstanding be in the power of any persom, or brought on..
of the same person, to bring an action upon the same gyvenmn: for

covepant for any other dpfault or misfeasance, and such other causes.’
subsequent action shall not be barred by reason of Y, - curety ‘
prior recovery, or of any judgment for the defendant having paid
rendered in a former action, or of any other action being (e fall -
depending ‘upon the same covenant for any dxstmct which he
cause of action.. - T {’,f:j“;%;ﬁ‘;,e'

=13, And.be it further enacted by the authority afore- thereby -
. discharged, . .
said, that if any person or persons who. shall 6r-may whereupon

~
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sheriff shall
rocurs have become such surety, ‘shall have paid; or shall be

other surcty liable to pay any sum or sums equal to the sum for’

tead of
mstead of - which he or they shall have become security, the said

discharged.  hond or covenant shall as to such person or persons be
If damages -~ taken and decmed to be discharged and satisfied, as to.
L?c,;““:{g‘fw any claim or demand thereon bey rond the amount of sach
surcty,and  payment or Hability; and such sheriff shall, within four-

aid, shatll
D e ’cqual months after such person or persons shall have become’

to the 50 dlbdnrged, give anew such securities as ave rcqulred
amount for

which he by the provisions of this act.
Thall have 14. And be it further enacted by the authority afore--
surety.such said, That if the amount of any damages so recovered,

. t’ ‘*-
paid shanbe Which such security has been obhccd to pay, is not-

deducted  equal to the amount for which he shall have become
from the

covenant,  Security, as aforesaid, then the court shall, after deducting
;‘;gﬁf\‘“}n any Such  sums therefrom, render judgment against such
subsequent - sccurity, for any amount not excecding the residue of the

1
ta,le"e‘}m - sum for which such security shall have become responsb

restraimed to ble as aforesaid (o). \
1¢ 2 .

15. And be it further enacted by the authontw afore-
Ifcovenant  gaid, That if it shall be made appear by affidavit, or

shall have

b{.comeldx;- other sufficient proof, to the general quarter sessions of
suvercs’ " the ‘peace of any district, that any such ‘covenant has

tsolvent, been or may be discharged as aforesaid, or that the
s'i-:ms_ may  securities therein mentioned, or any or either of them,
;‘(i’;‘f;ﬁs to lave become msolvcnt it shall and may be lawful for the
furnish new  said quarter sessions to give notice thereof to the sheriff .

surctics 0 e of such district, and such sheriff shall, and he is hereby

(c¢) The courtwill not stay proceedmgs, in an action ava,mst
.the surety of a sheriff after judgment, on the ground that hé
- has already paid to the full amount of his liability, unless such.<
payment were -after plea pleaded; and the costs of actions:
brought against the surety, cannot be included in ma]ung up
the amount for which he s liable under his covenant.—Hixon

. Hamilton, Trin. Term. 1841, ' Relief was refused to a~
sh eriff’s suréty, who bad suffered Judoment to go by default,
after damages had been assessed against him, by allowmg ’hnn
to plead, that he had already paid or'become liable to’ pay- -the”
amount of his covenant.—Scott ». McDPonald. ‘et aly’ chh.
Term. 1841, ) e
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requlred to give anew the like covenant as hereinbefore
required by the provisions of this act, within four months,
after such notice. ‘

16. And be it further enacted by the authomty afore- 5
said, That upon the issuing of any writ of execution zﬁfﬁﬁms
upon any judgment recowered on such covenant, th_e sheriffs and,

their sureties.
plaintiff in such suit, or bis atterney, shall, by an in- to be levied .
dorsement on such writ, direct the coroner to levy the sl:it;;g"
amount_thereof ‘upon the goods and chattels of the
sheriff in the first place, and in default of goods and
chattels of such sheriff to satisfy the amount, then that
the same, or the residue thereof, shall be made of the
goods and chattels of the other defendants in such suit,
and so in like manner with any writ which shall issue-
against- the lands and tenements in any judgment upon
such covenant as is required by this act.
'17. And be it further enacted by the authonty afore- .o B
s Ha
said, That upon apphcatlon for or granting of by any ble to pay
of the courts of this province any rule or rules upon any e costs of
sheriff for the return of any writ or writs, or for the per- upon them,
formance of any other duty or matter relating to the ‘c‘;‘l‘,iis;;‘;,
said office of sheriff, such sheriff shall be liable to and pay 2 O‘hemise
to the paxty making such application or obtaining such
rule or rules all taxable costs thereon, (d) unless the court
shall otherwise order: Provided always, that if such ap-
plication shall be made, or any such rule granted previous
to the day next after which such return should hayve
been ma.de, or such duty or matter performed, the sheriff :
against whom such application shall be made or such 1 verarious
rule granted, shall not be liable for any costs or charges applications,
costs may be
whxch may arise or occur upon the same:' And provided syarded to
also, that if upon such application for a rule ‘or. rules it the sheriffs.
shall appear to the said’ Judge or judges of the said courts,
respectwely, that the same 1s fnvolous or vexatlous, the1

d) A: sheriff cannot e attached for the non pa.yment of the .
costs-of a_rule to; return a writ, unless there has. been a rule.

calling on him: sBemall them ~—Marcy v. Butler. Hil. -
Term. 2 Vie,; Doe M{:Gregor v. Grant. Trin, Term. 2, 85 3.

Vie. ™
LL2 .
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said judge or judges of the said courts, respectively, may,
upon discharging such apphca.tlon, order that all-tazable:
costs and expenses for opposing the same be paxd to the
said sheriff. ‘.
©18. And be it further cnacted by the anthonty afore- ~
Where S‘ud, That no sheriff shall be entitled to any fees on:any:
sheriffs not
entitled to writ placed in his hand fifteen days before the return
;‘;gz ain s day mentioned therein, if he does not return the same -to:
their hands the attorney from whom he received it within four days after
efen 4oy the return thereof, or enclose the same by post within:
return. that time to the attorney, unless delayed by an. orderin. -
‘ writing from the party, his attorney or agent, placmg the.’
same in his hands.
Shorifs 19. And be it further enacted by the authonty afore-
noglecting  Said, That if any sheriff now appointed, or hereafter to
;5,?2',?;?%‘}; be appoint.ed, shal} neglect or :omi.t to givean.d _pe.rﬁa.ct«‘
removed  such securityas this actrequires, within the period limit- -
from office. o3 by this act, in any case, then upon such neglect or.
omission being officially notified: in writing to the gover=
nor, lieutenant-governor, or person administering the-
Inspector-  government of this province, either by the inspector ge-
general,
secretary of neral, the secretary of the plovmce, or the chairman of

the province the quarter sessions of the peace in the district in' which:
gésqmrqte;o such sheriff shall be serving, and they are hereby seve-:
report such Tally required officially to notify the same, such sheriff:
neglect. shall for that cause be removed from his office, and a.
new commission shall issue, with as little delay as pos--

o S1b1e, for supplymg the vacancy; Provided always, that -
Sherifls may nothing herein contained shall extend, or be construed to--
appointed.  extend, to prevent the governor, lieutenant-governor, or:
person administering the government of this province,

from re-appointing any person to the said office, upon hlsr
) duly fulﬁlhng the provisions of this act. . ... ,

* 20. And be it further enacted by the authonty afore-
seid, That the covenant to be entered into. with' the .

sheriffs. of the several distriets, respectively, shalk specify

the. followmg sums as the. extent to. which.-the. .séveral.:

partles thereto shall be, considered as, ‘covenanting to:af-x:

ford mdemmty, ‘that is to say: The. sheriff of the Home::
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- District, one’ thousand pounds ; two sureties five hundred Sums to be
pounds-€ach, or" four -sureties:two hundred and fifty jrecietin
peunds each. - The- sheriff- of the ‘District of Niagara, covenants
one thousand pounds two sureties five hundred pounds 22‘;:’;;
each:or four sureties two hundred'and fifty pounds each. districts.
The:sheriff of the District of Gore, one thousand pounds ;
twosureties five hundred pounds each, orfour sureties two
hundred and: fifty pounds each. - The sheriff of the District
of Tondon, one thousand pounds ; two sureties five hun-
dred pounds each, or four sureties two hundred and fifty
pounds each. The sheriff of the Western District, five
hundred pounds; two sureties two hundred and fifty
pounds each, or four sureties one hundred and twenty-
five pounds each. The sheriff of the District of New- -
castle, one thousand pounds; two sureties, five hundred’
pounds each, or four sureties two hundred and fifty pounds
each. The sheriff of the Midland District, one thousand
pounds; .two surcties five hundred pounds each, or four
sureties two hundred and fifty pounds each. The sheriff -
of the District of Johnstown, one thousand pounds 3 two
sureties five hundred pounds each, or four sureties two
hundred and fifty pounds each. The sheriff of the Dis-
trict of Bathurst, five hundred pounds; two sureties two'
hundred and fifty pounds each, or four sureties one hun-
dred and twenty-five pounds each. The sheriff of the Dis-
trict. of Ottawa, five hundred pounds; two sureties two’
hundred and fifty pounds each, or four sureties one hundred’
and twenty-five pounds each. The sheriff of the Eastern’
District, one thousand pounds’; two sureties five hundred
pounds - each, or four sureties’ two hundred and- fifty
pounds :each. "' And that the sheriff of any new' district
hereafter to 'be formed shall give such security, himself
in one thousand pounds, two sureties five hundred”
pounds: eachy: or’ four suretles two. hundred and ﬁﬂ:y
poundsieachzi ‘

2L :And be At further enacted by the authonty afore-
said;TFhat:the persons entering into any such- covenant are of
as- suretles,-shalbbe ‘held: liabie to- mdemmfy agamst any the Hability
omissioh “or ‘defanlt: of* the "sheriff inziot paying over  of sureties.
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monies received by him, (¢) and against damages sus-
tained by the parties to any legal proceeding, in"conse-
" quence of his wilful or negligent misconduct in his.office;
(f) and that the sheriff shall be joined in any action to .

(e) In covenant against a sheriff’s surety, itisa suﬁicxent
breach to allege, that money was received by the sheriff, ¢ as:
sheriff,” without stating “ by virtue of 'his office,” but i the
declaration omit to aver that the receipt of the money by the *:
sheriff was after the execution of the covenant by the surety,-
the declaration will be bad on general demurrer. —D. Davis ..
Hamilton. Hil. Term. 1840. Such a breach is good without
specifying how or on ‘what account the money was received.
—Com. Bank v. Jarvis. et. al. Mich. Term. 1842. ‘

(f) Where in an action against a sheriff’s surety, the plain-
tiff set out in his declarzmon a judgment and execution against
himself in a former suit, and that the sheriff had levxed
the debt, but falsely returned nulla bona to the writ, by means
of which return, the plaintiff was obliged to pay the debt
again. Held on general demurrer that the declaration was
bad, in not shewing how the plaintiff was compelled to pay
a secon& time, the. levy on the execution having discharged
him from the debt.—H. Davis v. Hamilton. Hil, Term. 1840.
In an action against a surety, for a false return of nulla bona
by the sheriff, the plaintiff alleged as a breach, that the sheriff
had levied and made the money, and the defendant pleaded,
that the sheriff bad levied and made £282., a part thereof,

and no more, which part he paid over. Held on special de- ‘
murrer, a sufficient answer to the declaration, and that the
defendant need not also state, that there were no more goods
or chattels, whereby the sheriff could make the residue.—
Watson et. al. ». Hamilton. Hil. Term. 1840, In an action -
by the defendant in a writ of execution, against the sureties’,
of a sheriff, for misconduct in the sheriff in the execution of
the writ, it is not necessary that the judgment in the suit

‘against himself should be set forth in the declaration, and it’
is a good breach, that the sheriff sold the defendant’s property
for more than sufficient to satisfy the debt, and afterwards’
wrongfully re-sold it at a reduced price, causing a loss to the
defendant of the difference.—Sanderson v. Hamllton. Easter g
Term. 1840. No profert of the covenant of the sureties is’
necessary to be made in a declaration against them.——McCrae
v. Hamifton, Trin. Term. 1841. The return by a sheriff of

money made isequally conclusive against his sureties, as agax;nst ;
himself, in a joint action agamst them, and the sureties cannot
relieve ‘themselves from the consequences of such return; by *

shewing that the money was not i fact made, ‘even although o
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be brought on the covenant agamst all or any of the
sureties. (g)

22. And be it further enacted by the authonty afore-
said, “That notwithstanding the sheriff of any district 353&3,’52' an
may forfeit his office and become liable to be removed forfeiture of
thereﬁom, by reason of his failing to comply with the ;’l}ﬂ}fegoﬂf&\_
provmons of this act, he shall nevertheless be continued tinug tn office
in his office to all intents and purposes, and the lability successor
of himself and of his securities shall remain until a new 2Ppointed.
sheriff shall be appointed and sworn in his stead.

'23. Aund be it further enacted by the 'mthonty afore- epft)ﬁ ‘;’femy
said, That when any sheriff in this province shall dic, the sherlfl, s

puty shall

under-sheriff or deputy-shcmff by him appointed shall continue to
nevertheless continue in his office, and shall execute the €iecute the
same, and all things belonging thereunto, in the name of name, unti:
such deceased ehcnﬁ' untd another sheriff be appointed 3,‘;,3 %’,";‘m'

for the same district and swom‘ into office ; (%) and the successor.

an xssue e raised upon the pleadings, whether the money
was actually made or not.—Phelp ». McDonell. Hil. Term,
1841, It is mo plea to a breach of a sheriff’s covenant.
shewmn a'false return of nulla bona to a writ of execution
after levy of the money, that the sheriff’ paid the amount in-
dorsed “on the writ to the plaintiff, before the action was
brought against him on the covenant—Com. Bank 2. Jarvis
et. al Mich. Term. 1842.

( J) In a joint action against a sherlﬁ' and his suretxes, it is
a good plea in abatement. that there is another action pending
uframst ‘the sheriff alone.—Com. Bank v. Jarvis et ol. Hil.
Term, 1841. o

In a joint action against a sheriff and his sureties, the
sureties _Imay ple%d in abatement that there is a separate ae- .
tion pendmo against them for the same cause.—Com. Bank v.
Jarvis. et al. Mich, Term. 3 Vie. After a sheriff’s death
his persona.l representatives cannot be joined with his sureties,
in an_action on their covenant for a default by the sheriff in
his lifé time.—Boultoz ». Hamilton, Hil. Term. 3 Vic,,

(1).On the death . f a sheriff, his deputy is charged with thie ..
e‘:ecutxon of his offic; until-a new sheriff is appomted and Be
must . assign’ over'by indenture to the new sheriff, as well
the” deb ors, on 't e,lnmts, as . those in close custody, and ~
thé new ‘sheriff is not liable for the escape of a debtor .
on thé, 1imits "4t ‘the time of . ‘his appointment ‘without .
such assighment.~—McPherson” et. al. v, Hamilton.” Easter "
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Deputy  Said under-sheriff or deputy-sheriff shall be answerable
Sheriff and for the execution of the said office, in all things, and to
to be respon- all respects, intents and purposes whatsoever, during
Sible for [:hif such interval, as the sheriff so deceased would by law
the office in have been if he had been living ; and the security given
the interval- ¢ the sheriff so deceased by the said under-shenﬁ" and
his pledges, shall stand, remain, and be a security to the
King, his heirs and successors, and to all persons what-
soever, for such under-sheriff ’s due performance of his

office during such interval,

SCHEDULE A.
hnow all men by these presents, that we, A B.,

Form of  sheriff of the district of ——— C. D. of ——— iu
lif]‘:flg to the the district of ——, esquire, and E. F. of ————,
in the district of ————, are held and firmly bound to

our sovercign Lord the King, his heirs and successors, in:
the several sums following, that is to say: The said A.~
B. in the sum of one thousand pounds ; the said C.D.:
in the sum of five hundred pounds ; and the said E. F..
in the sum of five hundred pounds: to be paid to our:
sovercign Lord the King, his heirs and successors ; for-
which payments to be well and truly made, we bmd
ourselves scverally and respectively, and each of ‘us; his'
heirs, executors and administrators, firmly by these
presents, scaled with our seals and dated this a
day of ————, in the year of our Lord ————. = -
The condition of this obligation is such, that if*'the-
above bounden A. B., his executors or administrators,
shali well and faithfully account for and pay over to his
majesty’s receiver-general of this‘province, or to such '
person as may be authonsed to recewe the same, allf

Term,7 Will. IV. A deed executed by a deputy sherxﬁ‘ of .
}ands sold under an execution, after the death of the shenﬁ’
to whom the writ was directed, raust be in the name-of-the
deceased sheriff, and not of the deputy, and if a sale be made
by th» deputy, after he has received notice of the appomtment
of a new sheriff, it will be invalid, and the deed:void, asthe
writ should then be executed by the new sheriff. -Doe Camp-
bell v. Hanulton. Easter Term, 8 Vic. -. R EA
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such sum and sums of money as he ‘shall receive as
such sheriff, as aforesaid, for our said Lord the King,
his heirs or successors, from the date of this obligation
until the
Lord —~———, (four years,) then this obligation to be
void, otherwise to remain in full force and virtue.

[L. 8]
(L. 8.
[L. S.]

Signed and delivered
in presence of

SCHEDULE B. ‘
know all men by these presents, ‘that we, A B,
sheriff of the district of ———-, C. D. of ————, in

the district of ———, and E. F Of —————, in the
district of ————, (when four sureties are given, the
names of the other two to be inserted in like manner,)

day of ———, in the year of our

Form of

covenant.

do hereby jointly and severally, for ourselves. and for -

each of our heirs, executors and administrators, covenant
and promise, that A. B., as sheviff of the said district,
shall well and- duly pay over to the person or persons
entitled to the same, all such monies as he shall receive

by virtue of his said office of sheriff, from the date of
this covenant to the expiration of four years thence next

ensuing, and that neither he nor his deputy shall, within
that period, wilfully misconduct himself in his said
office, to the damage of any person being a party in any
legal proceedings ; nevertheless, it is hereby declared,
that no greater sum shall be recovered under this cove-
nant, against the several parties thereto, than as follows,
that is to say: ‘

Against the said A. B., in the whole ———.
Against the said C. D.
Aga.mst the sald E. F.

3

Lo

(If other suretles, add them in like manner.)
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In witness whereof, we have to these presents set our
hands and seals, this - day of ~———— in the .
year of our Lord

L 8]
[L. S.]
L. S.]

[L. S]
Signed, sealed and delivered |

in the presence of




PRACTICAL POINTS.

A‘FFIDAVITS.

Tlﬂ@] If there be a cause in court, all affidavits
used in it must either be entitled in the court, or shew
that they have been sworn in the court. () They must
also be entitled in the cause, if a suit has been commenc-
ed, stating the christian and surnames of all the parties
(b) at length, (c¢) and shewing  clearly who are plamtﬁ‘s
and who detendants, )] 'md if the affidavit be in verifi-
cation of a plea in abatement, and be defective in any
of these respects, the plaintiff may sign interlocutory
judgment—(e) but if the plea in abatement be itself
correctly entitled, the affidavit of verification need not
be entitled at all. (f) An affidavit in a cause entitled
“ .. Shrimpton ». Wm. Carter, the clder, sued as Wm.
Carter,” the cause being “ G. Shrimpton ». Wm. Car-
ter,” ‘has been re;ccted as badly entitled. (g) But where
in all the proceedings in the cause, the addition of *“the -
elder” had been attached to one of the parties’ names,
and an affidavit in the cause was sworn, terming the
parties “plaintiff” and “defendant,” but without that"

() Molling v. Polland. 3 M.  (c¢) Mastersv.Carter.4 Dowl.
& Sel 187 ; Rex. v. Hare. 13 577.
East. 189 ; Perrin v. West. 5 (d) Harrisv. Griffiths. 4Dowl.
N. & M. 291 ; Rolfe v. Burke. 289.
4 Bing. 101. (e) Poole. . Pembrey 1

Dowl. 693.

® Fores . Dlemar 7T.R. (f) Prince ». Nicholson. 5
661; Bullman v. Callow. 1 . Taunt. 333; Thorpev Hook.
Chit. Rep. 727 ; Anderson ». 1 Dowl 494,
Baker. 3 Dowl. 107; Tomkins _(g) Shrimpton v. Carter. 3
v. Geach. 5 Dowl. 509. - Dowl. 648. ‘

MM
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addition, the affidavit was held sufficient, the court
considering that “the elder” must be meant, unless the
contrary was expressed. (%) And where in an action
which was described in the writ of summons das Wm.
Jones w. John Elridge, the defendant applied to set
aside the service of the writ for irregularity, on an affi-
davit, which was entitled “ Wm. Jones ». John Adams
Elridge, sued as John Elridge,” the court held the affi-
davit sufficient. (§) Where a cause had been carried to
judgment and execution, in which one of the parties
was designated by the initial only of his christian nanie,
an affidavit, in the title of which the christian name was.
in full, was not allowed to be read. (j) If there be no
cause in court, and plaintiff’ and defendant are improper- -
ly introduced in the entitling, those words may be re-
jected as surplusage. &) An affidavit entitled “C. D.
ats. A. B.”isbad. (!) An affidavit in a non bailable
action against two before declaration, may it seems be
entitled “A. ». B.” (the defendant who makes the ap-
plication,) (m) or “A. v. B.sued with C.” (the other
defendant.) (») The affidavit should also shew in-its
title, the character in which the parties sue or are sued.
Therefore styling the plaintiff * assignee, &c” without
saying of whom, is defective. (0) So also entitlingan
affidavit “A. ». B. executor” is bad (p) or “A. adminis-
trator.” (¢) But where in a declaration in ejectment the
lessors of the plaintiff are described to be executors, the
affidavit of service need not, it seems, in stating the
name of the cause, notice the character of the lessors

(m) Dand v. Barnes 6

(%) Singleton ». Johnson. 9

M. & W. 67 ; Young v.Young.
1 Dowl. N. S. 865.

(%) Jonesv. Elridge. 1 Dowl.,
N. S. 710.

() Reg. v. Surrey (Sheriff ).
8 Dowl. 510.
. (%) Inre Arbitrationbetween
Imeson & Horner. 8 Dowl
651.

(D Richard ». Isaac. 1 C. M.
& R. 136. 2 Dowl. 710.

Taunt. 5.

(n) McKenzie v. Martin, 6
Taunt. 286.

(o) Phillips . Hutchmson.
3 Dowl. 23 ; Steyner ». Cott-
rell. 3 Taunt. 3%7. ~

(p) Clark v. Martin. 3 Dowl.
222,

(9) Fletcher Admx.v Lech-
mere. 2 Dowl N.S. 848
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stated in. the dedaratxon, (#) nor where there are joint
and several demises, distinguish the joint from . the
several. (s) If there are several defendants, and they are
not all in court, the affidavit may be entitled in the
names of those only, who are in court. (f) On an ap-
plication against 2 claimant under the mterpleader act
for costs, the affidavits should be entitled in the original
action. () On moving for a rule nisi for a certiorari, the
affidavits should not be entitled in any cause, (v) and the
same in moving for a criminal information, (w) or for a
writ of prohzbltmn (z) An affidavit to setaside a ca. sa.
for misnomer should be entitled in the name in which
the party was sued. (y) An affidavit to support a rule.
nisi for staying proceedings on a bail bond may be en-
titled in the action against the bail; (2) or in the origi-
nal action; (2) and where the bailapply to set aside pro-
ceedings in the original action, as well as against them-
selves, the proceedings may be entitled in both actions.
(3) Qu. whether one affidavit entitled in two actions,
can be used on the same ground of application, on be-
half of the same plaintiff. (¢) On an application against
an attorney to pay over moncy, &c. received in a cause,
the affidavits may be entitled in the cause though judg-
ment has been signed and execution issued. (d) Where
a submission to arbitration is made a rule of court, and
no action is pending, the affidavits in support of an ap-

(r) Doe Jenks. ». Roe. 2
Dowl. 55.

(s) Doev. Roe. 5 Dowl. 447.
() Dand ». Barnes. 6 Taunt.
5. 826; but see Bullman v.

Callow. 2 Chit. Rep. 727,

728, a.

“(u) Elliott. v. Sparrow. 1 H.
& W, 370.

(v) Ex parte Nobro. 1 B. &

C.-267.

(w) R. ». Harrison, 6 R. 60;
‘R. v. Robinson, 6 R. 642.

(z) Ex parte Evans. 2 Dowl.
N. 8. 410.

(%) Thorpe v. Hook, 1 Dowl.
494.

(2) Roberts v. G1ddmgs, 1B.
& P. 337; Kelly v. Mother,
2 Chit. Rep 109. - ‘
{a) Stride ». Hill, 4 Dowl.
7095 Lines ». Chetwoode 2

Tyr 177.
(&) Pocock . Cockerton. 7
Dowl. 21.

- (&) Pitt v. Evans. 2 Dowl

226 ; Contra Harper v, Mount,
2 Jurist. 990,

(d) Simes v. Gibbs. 6 Dowl,
310. ‘
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“plication to set aside the award, or for an attachment. for
not performing it, need not be. entitled, (¢) although the
affidavits in shewing cause must, (#) but these latter;are
not to style the parties “plaintiff” and “defendant.”. (g)
_If however the cause.is referred under an order of Nisi
Prius, the affidavits must be entitled in the action., (%)
In our own court, affidavits entitled in two causes, where
the same application was made in each, on behalf of the
same plaintiff, have been held sufficient. (¢) After an
attachment has been ordered, although it has not issued,
affidavits used to set aside the rule for it, must. be en-
titled on the crown side. (§)

Deponent’s abode and addition.] (k)
Jurat.] If an affidavit be made by two or more per-

sons their names must be mentioned in the jurat,.(!)

. but if omitted an amendment will be allowed by the in-
sertion of their names (m); if sworn before a commission-
er, the place should be stated (z) though the court:of
common pleas have considered the omission immaterial.
(o) 1If the affidavit be sworn by an illiterate person,
the jurat must contain the certificate of the commission-
cr that the affidavit was read in his presence to the party
making the s2me, and that such party seemed perfectly
to understand it, and wrote his signature in the presence
of the commissioner, and without such certificate. the

-affidavit cannot be read. (p) No erasure or interlinea-

(e). Bainbrigge v. Houlton.
5 East. 21.

(/) Bevan ». Bevan. 3'T. R.
601.. Inre Houghton. 2 Moo.
& P. 425,

(¢) In re Arbitration be-
tween Imeson and Horner.
8 Dowl. 651. :

(%) Doe Clarke =.  Stilwell.
6 Dowl. 305. Co

() Com. Bank . VanNor-
man, Trin. Term, 1840 P.C.
Macaulay J. .

: {) Garlandv. Barrows Tr
Term, 1840, P.C. Macaulay J.

(&) Chit. Arch. Prac 7 Ed.
1211, 1212, 1213, ‘

O] R. M. 37 Geo. IIL"r. 1.
7 T. R. 82. ' In-our :court,
Nicholson dem. Spafford--v.
Roe. Hil. Term, 8 Will. AV,
(m) Inour cowrt, Fisher .
Thayer Trm. Term 7 Wﬂ].

(n) Rexv:. Cockshaw 2 N
& M. 278, 3 M. & Sel.493:;

Boyd ». Straker. 7-Price’ 662.

(o) Symmers v. Masom *B.

& P.105..

® Rex 2. Shenﬁ‘ Ofx Md—
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‘tionis permitted in the jurat, by ule M. T. 37 Geo. III
‘—anda line' drawn’ through two words in the Jdl‘at,
leaving ' them however perfectly legible, is an erasure
within this rule, and vitiates the affidavit though the
‘omnission or retention of the words would not alter the
sense. (¢) But strikmg out a figure in the jurat, and
'writing another over it, wﬂl not vitiate (») nor striking
‘out the words “before me,” and introducing * by the
court.” (s) But if the jurat be defective, and the rule
which has been obtained on it, be discharged in conse-
quence, it will be discharged with costs. (£) - )
- Before whom te be sworn.] By R. E. 15 Geo. IL r.
11, affidavits sworn before the attorney or solicitor in a .
cause cannot be read, and this rule estends to all affi-
davits, except affidavits to hold to bail, (x) and to affida-
vits made before a commissioner who acts as attorney for
the party, even before appearance is entered, (v) and to
affidavits made before the partner of the attorney, (w)
but it must be clearly shown that he acted as such at-
torney at the time of taking the affidavit, and it is not
sufficient to shew that he is so at the time of makmv the
objectxon (z)
‘ ‘ DEMURRER.

Martnnal Note] By rule 14 of the new rules, ante
page’ 23, “in the margir of every demurrer before it is
filed, some matter “of law intended to be argued shall
be stated ; and if any demurrer shall be filed or deliver-
ed thhout such statement, or with a frivolous statement,
it may be set aside as irregular by the court or a judge,

dlesex. 4 DowL 765 In our () Frost v Hayward. 2
eourt, Moore v. James. Mich. Dowl. N. 8. 566.. i
Term, I Will. IV. - -  (u) Goodtitle dem. Pye V.
(¢) Williamas ». Clo h 1A. ‘Badtitle. 8 TUR. 638, '
& E.376; Houldenv assen. “(v) Kiddv.Davis.5 Dowl/568.
(w) In our court, Hadley v

(r) %acoh v Hangate. 3 Hearns et al. Frinity Term‘

- Powk456. - - - 1842, P. C. Macaulay J.- "
(s) Austm K2 Grange. 4 (2) Beamnont s an, 4
Dowk 576, - - . Dowl. 354, - T

uu2
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and leave may be given to sign Judgment as. for:want .of
aplea” Thisrule must be substantially complied with;
therefore where the marginal note of a demurrertoa
plea of Justlﬁcatlon of a libel merely stated.as cause
“that it is no justification of the libel” it was held.in-
sufficient. (y) But if the derurrer be special, a.refer-
ence to the special causes is sufficient. (z) If several
grounds be stated, it need not also be stated on which .of
them the party intends to rely. (¢) A demurrer omit-
ting the words “in the year of our Lord” in the: date
will be set aside as irregular. (b)

Frivolous Demurrer.] A demurrer will not be set
aside unless it be palpably frivolous. In moving to set
aside the demurrer, there must be an affidavit stating the
substance of the pleadings, or with a copy of them an-
nesed, or the rule must be drawn up on reading the
pleadings. A rule for setting aside a demurrer to a.re-
plication as frivolous, ought to be drawn up on reading
the pleas, as well as the other pleadings in the cause. (c)
The rule is only nisi in the first instance (d), and it is
too late to apply to set the demurrer aside, after joining
in demurrer. (¢)° The following demurrers have been
held frivolous: that a plea was dated 1832, instead of
1833;(f) a general demurrer to a rephcatmn de injurid
(toa plea of gaming in an- action on a bill) ;- (g) to sec-
ond count of declaration hy surviving partner, because it
did not state the decease of the other, which had been
already averred in the first count; (%) to a declaration on
a bill of exchange and account stated, with one promise
o pay the last mentioned several monies on request”

() Rossv, Robeson. 3 Dowl.

779.

(2) Beveridge v. Priestley.
5 Dowl. 306; Lindusv. Pound.
2 M. & W. 240; Verbecke v.

Pearse. 6 Scott 406,

(@) ‘Whitmore' . Nxcholls.
5 Dowl. 521. -

(5)" Holland . ». Tea.ldx :
Dowl. 320,

(¢) Homer v Anderton. 9

Dowl. 118; Daniel ». Lew1s
1Dowl. N.S. 542, © -~ -
(d) Xinnear v». Keane 3
Dowl. 154.

- (e) Norton . McIntosh 7

Dowl. 529.

(f) Neal 2 Rxchardson. 2
Dowl. 89.

(¢) Curtis . Headfort' 6
Dowl. 496." -

(#) Underhill v, Fuller. 3
Dowl. 485.
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on the:ground that there was no promise to the count on
the bill; (z).a. demurrer, to-a count -on.a bill of exchange
stating. that I. and C.:made their bill, &c., and thereby
required. the :defendant to pay, to the drawer's. order, &c.,
andthat J.and S.indorsed. the bill to plaintiff, on the ground
that the declaration did not allege who the drawers were,
was set aside as frivolous ; () a demurrer, to a declaration
in debt “for goods sold and delivered to the defendant
by the plamtlﬁ' at his request” on the ground of its bemg
ambiguous, was set aside as frivolous ; (%) and where an
acceptance was made “payable at Messrs. Cunleffe & Co.,
bankers, London,” and the declaration in an action
against the acceptor was demurred to specially, because
it was not alleged to have been presented for payment at -
the bankers, the demurrer was set aside as frivolous, the
acceptance being a general acceptgnce. (!) Demurrer
that form of action should have been covenant, and not
‘assumpsit, set aside as frivolous, where there was a new
-consideration from which the promise arose. (m) . .And
* where the plaintiff declared upon a bill, and in his decla-
ration stated that “ one J. Banks” made his bill, and the
defendant demwred on the ground that the initial only
of the first name of the drawer was given, and not his
pame infull, the demurrer was set aside as frivolous. (n)
But the court will not set aside a demuwrrer as ﬁ'xvolous,
when the point raised fairly admits of argument. (o). .

. Demurrer Book.] By rule 21, new rules, ante page;z&,
“ four. days before the day appointed for argument, the
‘party setting down the case for argument, shall deliver.a -
copy of the demurrer book, special case or special ver-
dict, to each of the judges, otherwise the cause shall not
be considered as standing for argument.” In England, the

" (¢) Chevers v. Parkmgton (1) Skelton . Halsted. 2

6 Dowl. 75. Dowl. N.-8.69. .
() XKnill v Stockdale. 8 . _(m) Twight v Prescott. 2
Dowl. 772. . . Dowl. N. S. 4.+~ .

(3] Derremer v. Feona..? . (n) Braxthwaxteu Eamson
M, & W,439; S. P. ngeon 7 Jurist. 888.
2 Osbome 9 Dowl. 511, (0) Dalton ». McIntyre 1
. s "Dowl NLSJ76. T T
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demurrer books are furnished in equal proportions by
both parties, and if one party neglects to furnish :his
portion, the other furnishes them for him on the follow-
ing day, and the party neglecting has to pay for the
other party’s additional” demurrer books, before he can
be heard.—Rule 17, H. T. 4 Will. IV. If demurrer
books are not delivered to all tte judges, the case will
be struck out of the paper. (p) Though, where the de-
fendant does not intend to support his pleadings, the
court will give judgment for the plaintiff, though all the
books have not been delivered. (¢) Byrules E. 2, J. 2,
M. 38 Geo. IIL, in B. R, “in all books to be delivered
to the judges, the exceptions intended to be insisted on
in argument shall be marked by the party, who objects ‘
to the pleadings in the margin of the books he delivers;”
and if each party intends to take obJectlon to the other’s
pleadings, he should state his objecmons in the margin
also, otherwise he cannot enter into them upon the argu-
ment. (=) But it is not necessary that he should point
out his objections specifically, it is sufficient if a plea be
objected to “as affording no answer to the action, and
being bad in substance ;" (s) and per Maule J. “Ido not
think that the marginal note was intended for the advan-
tage of the parties, but of the court. The practice has
been for the parties to state their points, for the infor-
‘mation of the court, and for the opposite parties to go to
the judge's chambers to ascertain what they are.” ()
Where there are several counts in a declaration, some
of which are good and some bad, and the defendant de-
murs to the whole declaration, it has been generally the
 practice to overrule the demurrer, and give Judgment for
the plaintiff, on ‘the ground that the demwrrer is foo
large, but the propnety of this has been questioned of
late in a note' to a case in which all the authorities on

() 'Abraham z. Cook. 3 Dowl 101; Arbouin v. A:n..
Dowl. 315. ‘ derson. 1 Q. B. 498. -
(8) Scott. et. al Chappelow..

(9)Scottv.Robson. 5 Tyr:717. 9'Poyl. N, S. 7
(r) Darling v. Gurney. 2 (¢) Ib.
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the subject seem to have been collected ; () and also in
a later case, in which Parke B. says, * There has been a
case in the Queen’s Bench, and another in the Commeon
Pleas, where demurrers have been overruled as being too
large ;- and the question is, is that practice right or not,
and ought not the court, on such demurrers, to give
Judgment ou the whole record, according to the truth?
If there be a general demurrer to two counts, one of
which is good and the other bad, the plaintiff ought to
have judgment on the good count and not on the bad.
In short, the courts should look on the whole record, and
see what is the proper judgment to give upon the whole,
otherwise considerable difficulty may arise in the assess-
ment of damages.” (v)

IRREGULARITIES.

How irregular proceeding set aside.] It is not the in-
tention here to shew in what cases irregular proceedings
will be set -aside, or what proceedings will be deemed
irregular, as that would lead to a range too extensive for
these pages, but simply to meet the inquiry as to the
manner of setting irregular proceedings aside, and the
consequences of any dcfect in the materials of the party
objecting to the irregularity, or of his objection not being
made in due time. The motion to the court must be
made upon affidavit, stating the irregularity complained
of, and if the irregularity be in the terms or wording of
any process or paper, a copy thercof should be annexed
to the affidavit. "The objections to the proceedmo' com-
plained of, should be correctly stated in the rule nisi, or
pointed out by areference in the rule nisi to the grounds
disclosed in the affidavits, which, however, will not be
sufficient, unless the objection appear clearly on the face .
of the affidavits themselves, and the proceeding objected
to should also be correctly stated. Therefore where the
service of the writ was irregular, but the writ itself was
regular;-a rule to:set aside the writ, was discharged thh

(») Hinde ». Gray. 1 M. & (v) Briscoe v, Hill. & Dowl
G. 202, N. 8. 536.
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costs (w) and vice versi (x) but where the service only is
complamed of, a rule nisi to set aside the writ or the
service, or the copy and service, is good. () A rule to
set aside the copy served is nugatory. (z2) And where the
rule was to set aside a judgment for irregularity, and the
real objection was, that it was signed against good faith,
the court held that the applicant was bound by the form
of the rule, and accordmgly discharged it, but without
costs. (@) The affidavit in support of a motion to set aside
the service of an irregular writ, need not show that the
defendant has not been served with any regular procezs. ()
But where the party seeks to set aside proceedings for
want of service of any writ, he must state distinctly that
the writ never came to his knowledge. (¢) A motion to
set aside a judge’s order can only be made on producing
a copy of the order. (d) Where a motion is made to
set aside proceedings for irregularity, and the irregularity
is mentioned speciﬁcally, neither in the rule nisi, nor in
the affidavit on which it was moved, nor pointed out in
the rule by reference to the grounds disclosed in the
affidavit, the rule will be discharged. (¢) And where a
rule nisi was obtained tc set aside service of process, for
defects in the notice to appear, and the defect intended
to be relied on was, that the notice was to appear in the
King’s Bench, instead of the Queen’s Bench, the rule was
discharged because the irregularity was not sufficiently
pointed out. () And a rule nisi to set aside an arrest

(w) Haggitt ». Parkin, 1
Bing. 6:?b Truelove v. Whit-
church. 1M. & G. 426.

(z) Edwards v. Danks. 4
Dowl. 357.

(%) Dawson ». Mills. 10 M.
& W. 662; Argent v. Rey-
nolds. 6 Dowl. 480.

- (=) Kennyw. Bishop. 9 Dowl.

57; Crow v. Field. 8 Dowl
231,

(@) Smith v. Clarke. 2 Dowl.
218.

() Patterson v. Busby. 5 M.
& W. 521: Wintle v. Hogg.
7 Dowl. 623.

(¢) Clayton v. Phillips. 3
Jurist, 42.

@ Hoby v, Prxtchard. s
Dowl. 300.

(¢) Hamilton v. Howecutt.
Trin. Term. 1842, P. C.
Macaulay J.

(f) Matthie ». Lewis. Trin.
Term. 1842. P. C. Macau-
lay J.
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“ for adefect in the affidavit to hold to bail” was dischar-
ged because the defect was not speczﬁcally pointed out
in the rule. (g) So also was a rule nisi to set aside a
writ and arrest “ on grounds disclosed in affidavits filed,”
where the defect was not apparent in the affidavits, but
could only be ascertained by a reference to the writ which
was annexed to them. (k) By rule of court, ante page
3, in moving to set aside an award, the several objections
to the award must be specified in the rule nisi.

Stay of Proceedings.] The rule nisi when it states
“that all proceedings shall be in the meantime stayed”
suspends the proceedings for all purposes until the rule
be discharged (7) and pending the rule the plaintiff can-
not ‘move even to enlarge another rule in the cause. (5)
A distinction has been taken between rules moved by
a plaintiff and defendant; when a plaintiff moves, the de-
fendant has the same time to take his next proceeding
after the rule is disposed of, that he had when the rule
nisi was served upon him, but when the defendant moves,
and his rule is afterwards discharged, then he must take
his next step the same day athis perﬂ and he has the whole
day for that purpose ; but if the time in which he had to
take the nexst step, when he moved his rule nisi, has not
expired when his rule is discharged, he need not proceed
until that timehasexpired. The defendant may also some-
times have it expressly provided in his rule, that he shall
have the same time to take the next step, that he had
when he obtained his rule, after the rule is disposed of.
(%)  Acrule nisi however does not operate as a stay of
proceedings, unless it is so expressly declared in the
rule. ()

Time of application, and how irregularity waived.] In

) ’\IcGan v. Howison. Hil. () Wyattv Preble. 5 Dowl.
Term. 1843, P. C. McLeand. 268.

(k) McGan v. Howison ef. (k) Hughes v. Walden. 5 B.
al. ‘Hil. Term. 1843. P. C. & C. 771; Vernon ».. Hod-
Mc Lean J. gens. 1 M. & W. 151,

©O) Swayne v, Cramond 4 (I) Hastings v. Champion ef.
T. R. 176 " al. Mich. Term. 3 Vic.
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England, by rule 83 of all the courts, of H. T. 2 Will.
IV. “no application to set aside process or proceedings
for irregularity shall be allowed unless made within a
reasonable time, nor if the party applying has taken a
fresh step after knowledge of the irregularity,” and
although in this court there is no such rule in force, yet
the practice of the court has been lately to require almost
the same promptness in moving against irregularities,
that is required by express rule in Encrland The rule ap-
plies to the party’s own acts only, and not to acts done
by the opposite party for him. (m) It has been held in-
England, that if the irregularity occur in vacation, the
party complaining of it, must apply to a judge in cham-
bers in all cases, if there be time in the vacation, (n)
and that if dissatisfied with his decision, he may apply
to the court on the first day of the next term, though the
Jjudge refuses to give time for that purpose, and steps
necessarily taken in the interim will not amount to a
waiver of the irregularity, (o) but this practice has not been
followed in this court, and partics have never been held
to the strictness of applying in vacation to a judge in
chambers to set aside the service of process, or any other
procceding upon which no further step could be taken
until the following term, although a prompt application
in chambers is '11w ays consulelcd necessary, where the
next step after the one complained of can be taken in
vacation—and where the party applies to the court, and
the application is prima facie too late, but he relies upon
a previous similar application having been made to a
Jjudge in chambers within the proper time, the rule should
be drawn up on reading the summons and order of the
judge, or upon an affidavit of the fact, otherwise it will
be discharged with costs. (p) An irregularity in an

(m) Per Parke, B. Chalkley (o) Woodeock ». Killby. 1
v.Carter. 4 Dowl. 480 ; Davies M. & W. 41.
v. Sherlock. 7 Dowl. 530. (p) Shugars ». Concannon.
(n) Cox v. Tullock. 2 Dowl. 7 Dowl. 391 ; Goren v. Tate.
47 ; Hintonv. Stevens,4DowI 4 Jurist 101;, 8 Dowl. 868.
283. 3 Dowl. 439. ‘
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arrest must be taken advantage of within the time for
putting in bail, (¢) or before an undertaking to put in-
bail, (») or obtaining time to put in bail. (s) An
irregularity in non bailable process, or in the copy served,
or in the service, must be taken advantage of witliin the
time for entering an appearance, (t) and before appear-
ance, or an uudertakmg to appear. (t) In general a
defendant’s asking for time does mot in itself waive an
irregularity in the plaintiff’s last proceeding. (x) An
irregularity in an appearance entered by a plaintiff for
the defendant must be moved against, as soon as such
steps are taken by the former as shew his intention to
proceed on the appearance (v) and at all events before
judgment by default. (w) An irregularity in the service
of the declaration should be taken advantage of, before
the time for pleading has expired, or at all events before
plea. () If a plaintiff procceds to judgment and exe-
cution on an appcarance entered by him for the defend-
ant under the statute, by mistake, one having been
previously entered by the defendant himself, it is an
irregularity only, and a notice of declaration having been
served on the defendant personally, was held to have
given him sufficient knowledge of the irregularity, to
make it incumbent on him to move immediately to set
~ aside the appearance entered by the plaintiff. (y) If a
defendant conducts his cause in person, it is no reason
for delay in moving to set aside proceedings for irregu-
larity. (2) Apphcatlon may be made to .set aside an

(¢) Shugars v. Concannon. 7 (v) Strange ». Freeman. 5
Dowl 391; ‘Goren v, Tate. 4 Dowl. 407.

Jurist. 1017, 8 Dowl. 868. (w) Williams ». Strahan. 1
r) Holliday v. Larnes. 3 N. R.309. :
B(m)a N. C. 5};1 ‘ D(z)lNewnh%m v}.1 Han(x)xly. 16
owl. 263; Smith » ar’
&(% \‘d(;)re v. StOCLWQH‘ 6 B 2 Dowl, 218; Minister v.

Coles, 2 Chit. Rep 237.

(t) Hompay v. Kenning. 2 * (y) Alsagerv. Crisp. 9 Dowl.
Chit. Rep. 286, 240; Child v. 353; Holmes ». Russell. 9
Marsh. 3 M. & W. 433; Crow . Dowl. 487.

v. Field. 8 Dowl. 231. (z) Cwrey ». Bowker. 9

() Anon. 1 Dowl 23, Dowl. 523,

NN
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interlocutory judgment for irregularity the day after notice
has been given of executing a writ of inquiry, (a) but
on an application to set aside an interlocutory judgment
it must distinctly appear that interlocutory judgment is
signed. (b)) The defendant must come to the court
within a reasonable time after he has become aware that
the interlocutory judgment has been signed, and cannot
wait until a rule to compute is served. (¢) But where a
plaintiff has signed an irregular judgment, and gives
notice of his intention to abandon it, but does mnot
actually strike it out, the defendant need not come to the
court to set it aside : but the court discharged a rule for
that purpose without costs. (d) Where a defendant has
obtained time to plead on condition of taking short
notice of trial for the sittings in, or after a particular
term, he is not thereby obliged to take short notice of
trial for the sittings in or after any subsequent term. (e)
Where an irregular notice of trial has been given, the
court will set it and all subsequent proceedings aside,
even after verdict ; and although before the trial an ap-
plication for the purpose had been made to a judge in
chambers, who refused to interfere on the ground that
the application had not been made promptly. (f) An
irregularity in, or omitting to give a demand of plea, is
waived by the defendant pleading, even although his plea
be a nullity upon which the plamtlﬁ‘ sxgns judgment (g)
and obtaining time to declare, is a waiver of a rule to
declare (%) and time to plead, of a demand of plea. (%)
An irregularity in pleading by a new attorney without an
order to change the former one is waived by the plaintiff’s
attorney accepting and keeping the plea. () But the

(a) Amoz v.Smith. 7Dowl. (f) Cotton v. Thompson. 5

o o Jurist. 270.

- (&) Classer v. Drayton. 8 P Fish 6 .
Dowl. 184. 5(%) erry v. Fisher. 6 Eas
(¢) Grantv. Flower 5 Dowl.

419, ®) Tov(ers v. Powell. 1 H.

@ Robmson v. Stoddart. 5 BL8%.

Dowl 266. (9 Margarem v. Makxl~
" (e) Slatter v. Painter . 1 waine. 2 N. R. 509.
Dowl. N. S. 35.
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plaintiff’s demanding a particular of set-off will not waive
the right to sign judgment, where the plea is a nullity. (7)
Attending and defending at the trial will of course waive
any irregularity in the notice of trial—an application for
time to reply, will be a waiver of objection to a plea on
the ground that it is not issuable. (¢) Where a defend-
ant pleaded to a scire facias, pending a rule he had ob-
tained to set it aside for irregularity, the court held he
waived the irregularity by his plea.(!) But where pen-
ding a rule to set aside a sci. fa. which did not operate
as a stay of proceedings, the defendant appeared to the
sci. fa. in order to prevent judgment, it was held to be
no waiver. (m) So pleading to an action on a bail bond, -
after demand and refusal of oyer, in order to prevent
judgment being signed, is no waiver of the right to
oyer. () The rule is the same as to the prisoners. (o)
A prisoner’ who is supersedable for not being declared
against in time, waives the irregularity by afterwards
pleading. (p) In general there can be no waiver without
a knowledge of the irregularity. () The rule as to time
of application is well laid down by Patteson J. in Esdaile
. Davis. () “The ruleis, when a party knows of the
irregularity, he must apply promptly. What is meant by
the rule that he is bound to come promptly is, that he is
bound to come promptly after he knows of the proceed-
ings in which the supposed irregularity exists, and not
after he knows of the irregularity itself. A manis bound
to know of every proceeding taken against him, and if
there be any error in it, he ought to ascertain that
error; he cannot be heard to say that he did not know

(j ) Ford v. Bernard. GBmo (o) Robertson v. Douglass.
534 ; Garratt ». Hooper. T 1T R 191; Primrose v.

Dowl. 23. Baddeley. 2 Dowl. 350,
1~§k)s 'lé‘;gtt v. Smith. 2 Dowl. (p) Pearson v. Rawlings. 1
() Sloman ». Gregory. 1 East. 77. -

D. & R. 181.- (q) Cox v. Tullock. 2 Dowl-

(m) 5 East. 462.
(n) Goodwicke v. Turley. 4 (r) 6 Dowl. 465.
Dowl 431.
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of it ;” and this is fully recognized as “ the sound rule” in
a subsequent case. (s) But an hrregularity is not waived
by agreeing to terms, where the party is under a mis-
apprehension occasioned by the mistake of a judge in
point of law. () It rests, however, upon the party com-
plaining of the irregularity to shew, that he had no
knowledge of it. () These cases are, however, applica-
- ble to irregularities only, for if a proceeding be a nullity,
the dcfect‘is not waived by any delay, or any subsequent
proceeding of the opposite party. (v) A waiver is doing
something after an irregularity committed, where the
irregularity might have been corrected before such act
done. () And if the application in any case be prima
Jacie too late, and there are any peculiar circumstances
to account for the delay, they must be clearly established

by the party applying. (z)

Confessmfr irregularity.] If the party whose proceed-
ings are complamed of as irregular, find clearly that he
cannot sustain them, he should immediately give notice
to the party complammcr of his intentien to abandon
‘them, and his willingness to pay any costs that may
have been incurred in consequence, and should offer to
pay such costs; and where, after service of the rule
nisi to set aside a declaration irregularly delivered, the
plaintiff’s attorney offered to pay the costs, which the
defendant refused, the rule was made absolute, on the
terms that the defendant should pay all the costs sub-
sequent to the offer, (y) and the attorney refusing may

(s) Weedonv.Garcia.2Dowl. 3 Dowl, 551; Moore v. Stock-
N. S. 64. well. 6 B. & C. 76.

(f) Whalley v. Barnett. 1 (w) Stevenson v. Danvers.

: g W 1- 2 B. & P. 110
‘ g;“i ?)Oc;wl (%%dcock v Kl () Anderdon v. Alexander.

9 -
(z) Anderdon v. Alexander. 12e)]r) OZ‘ ]5&79'1. If;glfen(;’ng]af,
2Dowl. 267; Herbertv. Darly. ‘prance 4 Dowl. 598; Esdaile
4 Dowl. 726. v. Davis. 6 Dowl. 465.
(v) Mortimer v. Piggott. 2  (¥) Briscow v, Beckett. 4 M.
Dowl 615; Roberts v, Spurr. & R, 100,



IRREGULARITIES. 413

be made to pay the subsequent costs; (z) and where the
plaintiff sigued an irregular judgment, and on the defen-
dant taking out a summons to set it aside, he informed
the defendant that the judgment was withdrawn, it was
beld, that the defendant had no right to get an order
drawn up for setting aside the judgment, and that there-
fore he should pay the expense of it. (a)

Costs and terms.] By rule M. T. 37 Geo. IIL, rules
setting aside proceedings for irregularity are to be made
absolute with costs, unless some strong ground be shewn
to the contrary ; and if discharged, they are to be con-
sidered as discharged with costs, unless the court ex-
pressly direct otherwise. But a rule nisi moved, silent
as to costs, will be made absolute, if no cause shewn,
without costs; (9) but a rule nisi moved, with costs, will,
almost invariably, if discharged, be discharged with
costs. (¢) Where proceedings are set aside in chambers
costs may be given, (d) though the practice as to giving
them is not certain; (¢) and queere, whether a judge
in chambers can make a plaintiff pay the costs of an ap-
plication for the delivery of his particulars, when he
has omitted to deliver them with his declaration, in pur~
suance of rule 7, ante page 19. (f) Rules obtained on
affidavits defective in the jurat, will always be discharged
with costs. (g) Where a rule asks too much, the general
practice is to discharge it with costs; but sometimes,
although the party moving is in part successful, no costs
will be allowed on either side; (2) and though in general
the successful party is entitled to his costs, still the court
will not give them if they think the matter one on which

(z) Halton v, Stocking, 1 (d) Doe Prescott. v. Roe. 1
Dowl. 296, Dowl. 274. 9 Bing. 104.

(a) Wintlev, Hogg. 7 Dowl, _{¢) Davy v, Brown. 1 Scott.
623. 384. Co

(8) Rex v. Sheriff of Mid- - () Clement v. Weaver. 1

Dowl, N. 8. 193,
dlesex. 2 Dowl. 5. (9) Frost. v. Haywood. 2

(¢) Tilley v. Henley. 1 Chit. Dowl, N.S. 801,
Rep. 136; Huggitt v. Parkin, (%) Rising v. Dolphin. 4
} Bing. 65, Jurist, 193,

¥N2
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doubts might fairly have existed. (). A party who
shews cause in the first instance is not entitled to
costs. (f) The court will in general impose the terms,
upon the party setting aside a proceeding, of bringing no -
action, or will refuse him the costs of the application
if he will not accede to these terms, and the distinction
as to the power of the court seems to be, that where the
party is not entitled to set aside the proceedings as a
matter of right, terms may be imposed ; but where he
must be successful in his application, the court can only
refuse him costs, if he will not accede to the terms. (%)

(?) Jones v, Smith, 3 M. & (k) Stockbridge v. Sussams.
W. 526, 6 Jurist, 437.

(7) Read v. Speer. 5 Dowl.
330.

THE END.
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" Time for pleading afleT.....ccviiceireeerieriariineneeennss 22,
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Debtor on, withholding account of his effects, may be

COMMILLEA  iiiniiiiriiiiiiiir e e i erreerenneenens. 331

Debtor on, for twelve months, for sum not exceeding

£20, how diSCharged .......vvvevvernrverenverereenrsereenss 339
Debtor on, may be brouo-ht up to g1ve evidence ...... 222

GARDEN.

Stealing from, how pumshed tererereeienrnnerntennvennrnores 251
Fruit or vegetable growing in, destroym crerergeeiniens 276
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special matt(,r may be given in evxdence, under .., 173

Goops SoLD AND DELIVERED
Effect of plea of “ non assumpsit,” in a.ssump51t for..,

H.
Hazpras Corrus.
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