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PREFACE.

I present this book to the Profession, knowing that it is

deficient in some points, and imperfect in others, but hoping

that it may be foune -ufficiently useful to permit of its defi-

ciencies and imperfections being passed unheeded, or at most

with but light criticism. I trust that it may be made availa-

ble particularly as a book of reference on circuit and in banc,
and for that purpose I have introduced most of the Provincial
Statutes, which relate to such subjects as are of the most
frequent recurrence at the Assizes and in Terni, and I would
have made it more comprehensive on such points, and have
presented to the Profession several other Acts, in a more con-
venient form than they are to be found in the Statute Book,

such as the Acts relating to Juries, &c., had not the introduc-

tion of several bills into the Provincial Parliament on those

subjects during the present session, given me reason to believe,

that a total change would be made in the existing systems, as

soon as, or even sooner than this book could pass through

the press. I have collected many authorities on points that

have been determined in England under the New Rules, and I

have given notes of the various English decisions, in cases

that have arisen on the several Imperial Statutes, which have

beersubsequently adopted by the Provincial Legislature, and

placed on our Statute Book, and have endeavoured to point

ont any additions to, or alterations in them, that have been

made to adapt them to the circumstances, or existing laws of

this section of the province. Al the statutes relating to the

" Practice of the Court of Queen's Bench," will be found col.
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lected under that head, with notes of the cases that have been

decided under their several clauses, in the Court of Queen's
Bench in Lpper Canada; and under the head of "Criminal

Law" will be found all the Criminal Statutes passed in the

province, and in force in Upper Canada, including the late

Imperial Act, for carrying into effect the treaty with the

United States, for the apprehension of fugitive offenders.-

Near the end of the book, I have introduced a few Practical

Points, relating to affidavits, irregularities, &c., which, being

of almost daily occurrence, may be found useful for reference,

as the principal authorities on those subjects will thçre lie

found collected together. My principal object has been to

benefit the country .practitioners, as I am aware that they

have not the same opportunities of obtaining access to te

latest authorities, that are open to their brethren in town, and
if this book will afford them any information, or enable them

to avoid any difficulty, I shal feel that my time and labour
have not been thrown away, and I can only regret that the

many other occupations, in which I have been engaged, du-
ring the period that I have been preparing these notes, has

prevented their being so entirely useful as I could have
desired.

J. HILLYARD CAMERON.

Lot Street,
December 4th, 1843.
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OLD RULES.

AFFIDAVIT.

1. It is ordered, that the Deputy Clerk of the Crown,
in outer districts, do not take any affidavits in any cause
after final judgment, except afidavits for Ca. Sa's; nor
in any matter in which the- is no cause pending.-
E. T. 9 Geo. IV.

2. It is ordered, that every affidavit shall contain the
christian name, or chistian names, and surname, of the
defendant, written at length, with his place of abode and
addition.-T..T. 3 & 4 W. IV.

3. It is ordered, that the rule of this court of Trinity
Term 3 & 4 W. IV. which requires that every affidavit
shall contain the christian name or names and surname
of the defendant, written at length, with his place of
abode and addition, be rescinded, so far as respects the
place of abode and addition of the defendant.-E. T.
4 Will. IV.

AGENCY.

1. When the attorney, in any cause depending in this
court, resides without the district where the action is
brought, all, notices and demands, and other papers or
pleadings to be served on such attorney, shall be deemed
regular by being put up in the Crown office in the dis-
trict wherein such action is brought, unless such attorney
have a known agent in the same district; in which case
service on the agent shall be required.-M. T.-4 Geo. IV.

2. Every attorney not resident in the Home district
shall enter in alphabetical order, in a book to be kept
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for that purpose by the Clerk of the Crown, his nane and
place of abode, and also in an opposite column the name
of some practising attorney in the City of Toronto, as
his agent, who may be served with notices, sinmmonses,
and al other papers (not required to be personal); and
if any attorney shall neglect so to enter his name, with
that of his agent as before mentioned, fixing up the no-
tice, summons, or other paper, in the Crown office, shall
be deemed good service.-M. T. 4 Geo. IV.

ALIEN.
As soon as may be after fiding any inquisition taken

under authority of the statute passed in the 54th year
of Geo. III., the Clerk of the Crown shall cause an ex-
tract therefrom, containing the name of the person found
to be an, alien, and describing the land found to have
been in his possession, or to which he had a title, subject
to forfeiture, in order that any person. having claim may
traverse the said inquisition; and he shall expose such.
extract in his office from the date thereof to the end of
the year from the date of the inquisition.-M. T. 4
Geo. IV.

ARREST.
1. Where the defendant is described in the process or

affidavit to hold to bail by initials, or by a wrong name,
or without a christian name, the defendant shal not be
discharged out of custody, or the bail bond be delivered
up to be cancelled on motion for that purpose, if it shall
appear to the court that due diligence have been used
to obtain knowledge of the proper name.-T. T. 3 & 4
Will. IV.

2. (a) It is ordered, that upon every bailable writ and
warrant, and uponthe copy of any process served for the

(a) A bailable writ issued by an attorney in person, must be
indorsed with a notice of the claim for debt and costs.- Wash-
burn one, 8c. v. Walsh.-M. T. 6 Wil. IV.

The amount claimed for debt and costs must be indorsed
on the bailiff's warrant, as well as on the writ,-Stede v.
Lameux.-E. T. 6 Will. IV.
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payment of any debt, the amount of the debt shall be
stated, and the amount of what the plaintiff's attorney
claims ,for the :costs of such writ ,or 'process, arrest, or
copy and service, exclusive of mileage and attendance to
receive 'debt and costs.; -and that upon payment thereof
within four days to the tplaintiff's attorney, or to the
plaintiff when the writ shal have been sued out by the
plaintif in person, further proceedings will be stayed.
But the defendant shall be at liberty, notwithstanding
such payment, to :have the costs taxed; and if more than
one sixth shal:be .disallowed, the plaintiff's attorney shal
pay the costs of taxation. The indorsement shall be
written or sprinted -in the following form:

"The plaintif claims - for debt and - for
costs, exclusive of mileage; and -if the amount thereof,
with the charge for mileage, be paid :to the plaintiff's
attorney (or to the plaintif if he sues in person) within
four days from the service hereof, further proceedings
will be stayed." T. T. 3 & 4 Will IV.

ASSIZES.

1. In future no cause shall be tried at ·the assizes -for
any district, unless the record at nisi prius is delivered
on the commission day, or -first day of the court, 'to the
Marshal, ýwho is authorised to receive for -the entering or
withdrawing of the same, two shillings and six pence.-
H. T. 7 Geo. IV.

2. It is ordered, that the causes at nisi prius shall be
hereafter called .and tried in the order in which they
standin -the docket, and according to the practice in
England.-M. T. 2 Vic.

AWARD.

It is ordered, that in future where a rule to shew cause
is obtained in this court to set aside an award, the several
objections :thereto, 'intended to be insisted upon at the
time of inaking such rule absolute, shall be stated in the
rule to shew cause.-E. T. 6 ,Geo. IV.
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BAIL.
It is ordered in future, that when bail which has been

put in in the country is to be justified in court, the bail-
piece, with the affidavit of the due taking thereof, and
the affidavit of justification, shall be taken from the
Deputy Clerk of the Crown of the districti in which they
have been filed, and shall be produced in court upon the
motion for allowance, and afterwards filed in the office of
the Clerk of the Crown and Pleas in Toronto and that
the Deputy Clerk of the Crown shall, on notice given to
him for that purpose, on behalf of the party moving for
allowance, transmit the same to the principal officer, in
order that this rule may be complied with.-T. T. 3 & 4
Will. IV.

COMPUTATION.

It is ordered, that in future rules nisi for referring to
the master, to compute principal and interest and to pay
the costs after judgment by default in actions upon pro-
rmissory notes, or in other actions in which a reference
may be made to the master for the same purposes, may,
if the plaintiff shall desire it, be made returnable at the
expiration of such number of days after the day of service
as shall be expressed in such rule; and that the practice
be the same in this respect upon judges' summonses for
the same purpose. And it is further ordered, that upon
the rule being made absolute, or upon the granting of a
judge's order in any such case, the plaintiff may proceed
to tax his costs and enter up his judgment without ser-
vice of such rule or order, or of any notice; and that the
rule 'nisi, or judge's summons, shall be so drawn as to
apprize the defendant that judgment will be entered
without further notice, unless cause be shewn to the
contrary.--T. T. 5 Will. IV.

CORPORATION.

It is ordered by the court, that the process for com-
pelling the appearance of a corporation aggregate in this
court, shall be by a writ of summons in the following form:
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"By the Grace of God, &c.
" To -the Sheriff of - greeting:

"We .command you that you summon the [insert the
proper mame of :the corporationl to .appear before us in
our court of our bench at Toronto, on the - day of
.- ,to answer the complaint of A. B. in a plea of :[as
the case may be] and have then there this writ.

"Witness the Honourable [Chief Justice or Senior
Puisne Judge of the Court of ,King's:Bench, as thecase
may be] this - day of -in the - .year of our
reign."

Which writ shall be served agreeably to the:law.and
practice in England in respect to corporations aggre-
gate ; and that if within eight days after the ireturn of
such process, the corporation having been duly served
therewith, shall not have appeared, then it shal be com-
petent to the plaintiff-to iobtain the process of distringas,
and to proceed thereon according to the law and practice
in :England.-T. T. 2 tGeo. IV.

COGNOVIT.
It is ordered, that the -seventh rde of this court, made

in M. T. 4 îGeo. V., be rescinded, and that in future no
judgment be entered on any warrant of attorney to con-
fess judgment, ýor upon any cognovit actionemi, that shal
not ,have been obtained -through the intervention of some
practising attorney of this -court, whose .naime shal be
endorsed -on -the warrant or cognovit, and unless the
affidavit of execution .shall ,state ýthe same to havebeen
obtained through the intervention of some practising at-
torney, whose name is thereon endorsed.-E. T. 9.Geo.IV.

CROWN 'OFFICE.
It is ordered, that froma and after -the end of this term,

the hours to be observed in -the ;Crown office, during
tern, shall be from eight in the -morning -to eleven, from
twelve to three,;and from: six in -the evening to eight;
and that the: office hours li vacationremain as-heretofore,
from .nine.A.m to threeoclock i. u.-T. T. 'Geo. 1V.



OLD RULES.

CLERKS OF ASSIZE.
It is ordered by the court, that the 18th rule of this

court be rescinded, and that henceforth the Clerks of
Assize shall attend in court during the first four days of
term immediately folowing the assizes in each district,
with all indictments, records, and proceedings from their
respective circuits, together with the various exhibits
filed in each cause and not returned to the parties by
order of a judge; and that they shall, immediately after
the rising of the court, on the fourth day of its sitting,
return to the Crown office all indictments, records, pro-
ceedings, and exhibits, remaining in their possession, and
shal at the same time deliver to the Clerk of the Crown
a list of the same.-E. T. 11 Geo. IV.

COSTS.
1. In future the practice of this court, as well as the

quantum of costs to be allowed in all proceedings, is to
be governed (when not otherwise provided for) by the
established practice of the court of King's Bench in
England.-I. M. T. 4 Geo. IV.

2. (b) It is ordered by the court, that in any action of
the proper competence of the District Court, in which
final judgment shall be obtained without a trial, the
master shall tax no more than District Court costs, un-
less specially authorized by order of the court, or of a
Judge in vacation.-IX. E. T. 11 Geo. IV.

3. It is ordered by the court, that fees shall not in
any case be taxed to more than two counsel upon any
trial or argument to be had hereafter.-X. E. T. 11
Geo. IV.

(b) Such an order must be obtained after an assessment of
damages on a judgment by default, where the amount assessed
is apparently within the jurisdiction of the District Court.
-Ferrie et aL. v. Young.-E. T. 3 Will. IV.

Where a verdict is taken subject to a reference to.arbitra-
tion,- and the arbitrators award to the plaintiff an amount
apparently within the jurisdiction of the District Court, full
costs may be obtained by rule of court, or order of a Judge
nnder this rule.-Elmore v. Colman.-M. T. 6 Will. IV.
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4. It is ordered by the court, that no counsel's fee on
motion shal be taxed in respect of any rule which may
be obtained, without filing a motion paper in court, or in
term time.-XI. E. T. 11 Geo. IV.

5. It is ordered by the court, that no fee or other
charge shal be payable for any writ to warrant a testa-
tum, unless such writ shal be actually sued out by the
party.-XII. E. T. 11 Geo. IV.

6. It is ordered by the court, that at the foot of every
bill to be hereafter taxed, the attorney shall certify under
his hand that every service or disbursement charged has
been actually and necessarily made, which certificate
shall, nevertheless, in no case be taken to dispense with
the requisite affidavit of disbursement, or to warrant any
charge not otherwise taxable.-XIII. E. T. 11 Geo. IV.

7. It is ordered by the court, that after this present
Term of Easter, in every case in which the costs taxed
shal exceed £20, it shall be necessary for the attorney
obtaining the taxation to leave with the master a fair
copy of such bill at the time of taxation, which copy
shall be furnished gratis; and that the master shal
deliver into court during each term al such copies of
bills as have been furnished to him since the preceding
term, on which shah appear the allowances as they have
been taxed.-XIV. E. T. 11 Geo. IV.

8. It is ordered by the court, that an order revising
taxation may issue, as a matter of course, upon a motion
in court, or upon a judge's summons, and that all fees
upon such motions or orders shall be taxed as on motions
of course.

A new table of costs was also settled and ordered by
the court.-XV. E. T. 11 Geo. IV.

9. (c) It is ordered, that the expense of a witness called
only to prove the copy of a judgmen, writ, or other public
document, shall not be allowed in the costs, unless the
party calling him shall within a reasonable time before the
trial have required the adverse party, by notice in writing,

(c) See rule 28 of the new rules, the effect of which is to
supersede this rule.
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and production of such copy to:admit such copy, and unless
such adverse party shall have refused or neglected to mahe
such admission. This rule not to take effect until next
Michaelmas Term.-V. T. T. 3 & 4 Will. IV.

10. (d) It is ordered,rthat the expense qf a witness called
only to prove the -handwriting to, or the execution of any
instrument stated upon the pleadings, shall not be allowed,
unless the adverse party shall upon summons before a

judge a reasonable time before the trial (such summons
stating therein the name, description, and place of abode of
the intended uitness) have neglected or refused to admit
such hand writing or execution, or u7dess thejudge upon
attendance before him shall endorse upon such summons
that he does not think it reasonable to require such
admission. This rule not·to take effect until Michaelmas
Term next.-VI. T. T. 3 & 4 Will. IV.

i1. It is ordered, that the rule of Easter Terni 11
Geo. 1V., regulating the amount of costs to be taxed in
civil and criminal cases, be amended in that part of it
which relates to the counsel's fee, with brief at trial
or assessment; by adding at the end of that item the
words "or by order of .a judge," to such sum as shall
appear proper under the circumstances of the case.-
II. E. T. 4 Will. IV.

12. It is ordered, that the following fees -be allowed to
coroners, for services hereinafter named. For summoning
a jury and making return to Clerk of Assize :

For each juror actually and necessarily summoned ... 1s.
In other respects, same fees as to sheriffs for similar

services.
To Witnesses,

Residing within three miles of court
house,.......... ..... . 2s. 6d. per diem.

Do. over three miles,.............. 5s. do.
And for every twenty miles travel, as heretofore.

(d) See rule 28 of the new rules, the effect of 'which is to
supersede this rule.
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Professional Men,
Attornies, Barristers, Physicians and Surgeons, 20s.

per diem when called upon to give evidence in conse-
quence of any professional service rendered by them, or
to give professional opinions.

Surveyors,
When called to give evidence of any professional

services rendered by them, or to give evidence depending
upon their skill or judgment, los. per diem.-II. T. T.
5 Will. IV.

DEMURRER.
(e) It is ordered, thatfrom and after the last day of this

tern, all demurrer books shall be made up with marginal
notes opposite the different counts and other parts of the
pleadings, briefly stating the substance of each part, and
when so completed shall be delivered to the judges by the
party applying for a concilium before his motion is fled.-
XIII. A. T. 7 Geo. IV.

DEMAND OF PLEA, &c.
1. (f) It is ordered by the court, that iereafter no rule

to plead, reply, or rejoin, shall be necessary; but that a
demand shall be sufficient, as in respect to a plea in actions,
by non-bailable process.-IV. E. T. 11 Geo. IV.

2. (f) It is ordered, that when by reason of any privilege
the proceedings are not commenced by writ of capias ad
respondendum, a demand of plea may be served at any
time, when, by the practice in .England, a rule to plead
might be given, and not before; and that the service of
such demand of plea shall suffice as in other cases, without
the necessity of taking out any rue to plead.-II. H. T.
l Will. IV.

DOWER.
It is ordered, that when the original or first process is

required in the action of Dower, a writ of summons may
issue under the seal of this court, in the following form:

(e) See new rules, 16, 20, 21.
(f) See new rule 10, which supersedes this rule.



OLD RULES.

"William the Fourth, &c.
" To the Sheriff of - greeting:

"Command A. B. that justly and without delay .he
render to C. D., widow, who was the wife of E. F., her
reasonable Dower, which falleth to her of the .freehold
which was of E. F. ber late husband, in - whereof
she has nothing, as she says, and whereof she complains
that the said A. B. deforceth her; and unless he shail
do so, then summon by good summoners the said A. B.,
that he -be before us in our court of our 'bench, at
Toronto, on the - day of - Term, to shew
wherefore he has not done it, and have there the sum-
moners and this writ.

" Witness [as in other writs issued from this court]."
The time of return to be conformable to the English

practice:in such cases.-E. T. 1 Wiil. IV.

EJECTMENT.
It is ordered by the court, that hereafter it shall be

sufficient to leave the consent and plea in ejectment at
the office of the Clerk of the Crown and Pleas, and that
no entrythereof.need be made with any judge.-V. E.T.
11 Geo. IV.

IMPARLANCE.
(g) It is ordered by the court, that after this term theprac-

tice of the Court of King's Bench in England, with res-
pect to imparlance, shall not be in use in this Province;
but 'that in all cases the party shall plead at the expiration
of the demand of plea, unless he obtain an order for fur-
ther time.-III. E. T. 11 Geo. IV.

JUDGMENT.
It is ordered, that judgment may hereafter be signed

after verdict or. assessment of damages, without any rule
for judgment, but not before the time when judgment
may be signed according to .the present practice of this
court.-X. T. T. 3 & 4 Will. 4.

(g) Superseded by rule 10 of the new rules.
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PRACTICE.
In future the practice of this court, as well as the

quantum of costs to be allowed in all proceedings, is to be
governed (when not. otherwise provided for) by the esta-
blished practice of the Court of King's Bench in England.
-I. M. T. 4 Geo. IV.

PROCESS.
1. No less than eight days, inclusive, shall intervene

between the teste and return of all mesne process here-
after to be sued out in any personal action, to be hence-
forth instituted in this court.-VIII. M. T. 4 Geo. IV.

2. It is ordered, that upon every bailable writ and
warrant, and upon the copy of any process served for the
payment of any debt, the amount of the debt shall be
stated, and the amount of what the plaintiff's attorney
claims for the costs of such writ or process, arrest, or
copy and service, exclusive of mileage and attendance to
receive debt and costs; and that upon payment thereof
within four days, to the plaintiff's attorney, or to the
plaintif when the writ shal have been sued out by the
plaintif in person, further proceedings .will be stayed.
But the defendant shall be at liberty, notwithstanding
such payment, to have the costs taxed; and if more than
one sixth shall be disallowed, the plaintiff's attorney
shall pay the costs of taxation. The indorsement shall
be written or printed in the following form:

" The plaintif claims - for debt and - for
costs, exclusive of mileage; and if the amount thereof,
with the charge for mileage, be paid to the plaintiff's
attorney (or to the plaintif if he sues in person), within
four days from the service hereof, further proceedings will
be stayed."-III. T. T. 3 & 4 Will. IV.

PLEADING.
1. (h) In all causes now pending or hereafter to be brought

in this court, defendants shall plead witin eight days after

(h) Superseded by rule 10, of the new rules.
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common bail and declaration shall have been fded and a plea
demanded.-X. M T. 4 Geo. IV.

2. (i) It is ordered by the court, that hereafter no rule
to plead, reply, or rejoin, shall be necessary; but that a
demand shal be sufficient, as in respect to a plea ln
actions, by non-bailable process.-IV. E. T.:11 Geo. IV.

3. It is ordered by the court, that the fifth rule of
this court, made in Michaelmas Term, 4 Geo. IV., be
rescinded; and that in future no original declaration, or
other pleading, roll, or record, shall be received in the
office of the Clerk of the Crown and Pleas, or any of his
deputies, unless the same be engrossed or written in a
plain and legible manner.-VII. E. T. 11 Geo. IV.

4. (j) It shall not be necessary that any pleadings which con-
clude to the country be signed by counsel.-VIII. T. T. 3 & 4
Will. IV.

PAPER BOOKS.
1. (k) That from and after the last day of this term, when

any point or points are reserved at nisi prius on the trial
of any action, paper books, containing correct transcripts
of all the pleadings in the suit, and of the point or points
reserved, shah be made up and delivered to the Judges
by the party who applies to the court for a conciliation
to argue such point or points, or makes any other motion
respecting them; and that no such motion shall be made
till the paper books be delivered.-XV. I. T. 7 Geo. IV.

2. (1) It is ordered by the court, that hereafter it shahl not be
necessary to furnish issue books or paper books in any case; and
that the clerks, 'in passing the record, shall add the similiter as
of course.-VI. E. T. il Geo. IV.

PAPER DAYS.
Ordered, that the first Friday, the second Monday,

and the second Wednesday, in every term, be paper days,

(i) Superseded by rule 10, of the new rules.
(j) Superseded by rule 13, of the new rules.
(k) See rules 20, 21, of the new rules.
(l) Superseded by rule 19, of the new rules.
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for the arguing demurrers, special cases, special verdicts,
or points reserved; and that on those days the paper ist
be gone through before any other motion or business is
entertained.-H. T. 10 Geo. IV.

PARTICULARS.
(m) A summons for particulars and order thereupon may

be obtained by a defendant before appearance, and may
be made, if the Judge think fit, without the production
of any affidavit.-VII. T. T. 3 & 4 Will. IV.

PRIVILEGE.
(n) It is ordered, that uhen by reason of any privilege

the proceedings are not commenced by capias ad respon-
dendum, a demand of plea may be served at any time,
when by the practice in England a rule to plead might be
given, and not before; and that the service of such demand
of plea shall suffice as in other cases, without the necessity
of taking out any rule to plead.-II. H. T. 1 Will. IV.

REAL ACTIONS.
It is ordered, that in real actions generally a writ of

summons may issue from this court, corresponding with
the form used in England, and tested in the same man-
ner as writs of capias ad respondendum issued from this
court. The time of return to be conformable to the
English practice in such cases.-I. H. T. 1 Will. IV.

RECORDS.
It is ordered, for the more convenient and safe keep-

ing of the records of this court, that all rolls and records
to be filed with the Clerk of the Crown shall be upon

(m) See rules 7 and 9 of the new rules. This rule is not
superseded by any of the new rules relating to the delivery of
particulars by a plaintiff to a defendant, as they all relate to
the delivery of particulars after declaration; and although
their effect is to substitute a demand for particulars by a
defendant, for an order for them after declaration, yet the
former practice is still continued according to this rule, if the
defendant requires the delivery of particulars before appear-
ance or declaration.

(n) Superseded by rule 10 of the new rules.
c
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parchment or paper, of such width and length as he shall
prescribe by a written notice, to be affixed to some
conspicuous place in his office and in the office of each
of his deputies, and that the office shal not be bound
to receive any roll or record not made up in conformity
to such notice. N. B. Not to exceed thirteen inches in
length or four in width.-III: H. T. 1 Will. IV.

RULES.
1. Ail rules which by the English practice may be

had, as a matter of course, upon signature of counsel at
side bar, or are given by the master, clerk of the papers,
or clerk of the rules in England, are to be given by the
Clerk of the Crown and Pleas, or his deputies in this
province, in the same manner, and the same may issue
either in term or vacation.-VI. M. T. 4 Geo. IV.

2. It shall not be necessary to the regular service of
a rule that the original rule should be shewn, unless
sight thereof be demanded, except in cases of attach-
ment.-IX. T. T. 3 & 4 Will. IV.

SHERIFF'S FEES.
The Sheriff to whom any execution, or process in the

nature of an execution, shall be directed, shall include
in the return of such execution or process, the amount
of his fees levied by virtue thereof, and shall specify in
the margin the particular items of the same.-IX. M. T.
4 Geo. IV.

SUBPRNA.
It is ordered by the court, that hereafter any number

of names may be included in one writ of subpæna.-VIII.
E. T. 11 Geo. IV.

SUMMONS.
It is ordered by the court, that from and after this

Term of Easter, on every judge's summons or appoint-
ment, to be made by the master (having been served on
the day previous to that on which the attendance shall
be required), the person on whom the same shall be
served shall attend such summons or appointment without
a second, or in default thereof the judge or master may
proceed ex parte on the first.-II. E. T. 11 Geo. IV.



CHAPTER XIX.

AN ACT to confßrm certain Rules, Orders, and Regulations
made by the Chief Justice and Judges of Her Majesty's Court
of Queen's Bench for Canada West.

[12th October, 1842.]

WHEREAs the ChiefJustice and Judges of Her Majesty's Preamble.
Court of Queen's Bench for Canada West have, under
the authority -of the Act of the Legislature of the late
Province of Upper Canada, passed in the seventh year of
the reign of his late Majesty King William the Fourth,
and intituled, An Act for the further amendment of the
Law, and the better advancement of Justice; made certain Act U.
Rules, Orders and Regulations concerning the mode of cap. 3, cited.
pleading in the said Court, and the mode of entering and
transcribing pleadings, judgments, and other proceedings
in actions at Law, and the payment of costs, and have
caused the same to be laid before both houses of the
Legislature, in the present session, being, the next after
the making thereof; but whereas the said Rules, Orders,
and Regulations were not so laid before both houses of
the Legislature within five days after the meeting of the.
Provincial Parliament, as required by the said Act, and
it becomes necessary to remedy this omission; and where-
as by the said Act it is provided, that no such Rule,
Order or Regulation, shall have effect until six weeks
after the same shall have been laid before both houses of
the Legislature as aforesaid, and doubts might arise as to
the effect thereof, if the Provincial Parliament were pro-
rogued before the expiration of the said term of six weeks,
and it is expedient- to give effect to the said Rules,
Orders and Regulations, and to avoid any such doubt as
aforesaid: Be it therefore enacted by the Queen's Most
Excellent Majesty, by and with the advice and consent
of the Legislative Council and of the Legislative Assembly
of the Province of Çanada, çonstitutçd and assembled by



virtue of and under the authority of an Act passed in the
Parliament of the United Kingdom of Great Britain and
Ireland, intituled, An Act to Re-unite the Provinces of
Upper and Lower Canada, and for the government of
Canada, and it is hereby enacted by the authority of the

Certain rules same, that the Rules, Orders and Regulations, mentioned

rderd ns, in the preamble to this Act, made in Easter Term, in
made by the the fifth year of her Majesty's reign, and in the year of
Queen's Our Lord one thousand eight hundred and forty-two, and
Bench signed by the Chief Justice and Judges of the said CourtCan-adaNWest sge yJde or
under the of Queen's Bench at Toronto, on the twentieth day of
co: firred. April, in the year last aforesaid, shall have effect from

the day hereinafter mentioned, as if they had been laid
before both houses of the Legislature within five days
after the commencement of the present session, and that
notwithstanding any prorogation of the Provincial Parlia-
ment before the said Rules, Orders and Regulations shall
have laid six weeks before both houses of the Legislature,
the same shail have effect as if the session had continued
during six weeks after they were so laid before the said
houses of the Legislature.

I. Provided always, and be it enacted, that the said

which Rules, Orders and Regulations, shall have effect from
same shall and after.the last day of Trinity Term next, after the
take effect. passing of this Act, and not before.
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EASTER TERM.
5TH VIcToRIA, 1842.

The RULES and REGULATIONS of the Court of Queen's
Bench of Upper Canada, intended to be laid before the Le-
gislative Council and Assembly, during their next session,
pursuant to the Statute, 7th Will. IV. chap. 3.

WHEREAS it iS provided by the Statute 7th William MV.
chap. 3, that the Judges of his Majesty's Court of King's
Bench in Upper Canada, or the majority of them, includ-
ing the Chief Justice, shall and may by any rule or order
to be from time to time by them made in term or vaca-
tion, at any time within five years from the time when the
said Act shal take effect, make such alteration in the
mode of pleading in the said court, and in the mode of
entering and transcribing pleadings, judgments, and other
proceedings in actions at law, and such regulations as to
the payment of costs and otherwise, for carrying into
effect the said alterations, as to them may seem expedient,
which Rules, Orders and Regulations are by the said
Act directed to be laid before both houses of the Legis-
lature, as therein mentioned, and are not to have effect
until six weeks after the same shall have been so laid
before both houses of the Legislature, but after that time
shall be binding and obligatory on the said court, and be
of the like force and effect as if the provisions contained
therein had been expressly enacted by the Legislature:
Provided, that no' such Rule or Order shall have the
effect of depriving any person of the power of pleading

c 2
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the general issue and giving the special matter in evi-
dence, in any case in which he then was or thereafte r
might be entitled to do so by virtue of any Act of Par -
liament then or thereafter to be in force: And whereas,
for simplifying the proceedings in the said court (now
styled her Majesty's Court of Queen's Bench in and for
the Province of Upper Canada), and rendering the same
less expensive to the suitors, the Chief Justice and
Judges thereof have made certain other Rules regarding
the practice and pleading in the said court, which Rules,
though made without the aid of the said Statute are, for
convenience of arrangement, incorporated with those
which are thereby required to be laid before the Legisla-
ture, care being nevertheless taken to distinguish the
Rules made under the authority of the said Statute, by
marking every such Rule in the margin thereof.

I. It is therefore ordered, that from and after the last
day of Hilary Term next inclusive, unless the Legislature
shall in the mean time otherwise enact, the following
Rules and Regulations shal be in force:

II. (a) In every case the suing out of process shall be
regarded for all purposes, as the commencement of the
action.

III. In all cases in which a defendant shall have been
or shal be detained in prison on any writ of capias, or be-
ing arrested thereon, shall go to prison for want of bail;
and in all cases in which he shail have been or shall be
rendered to prison before declaration, on any such pro-
cess, the plaintiff in such process shall declare against
such defendant before the end of the next term after such
arrest or detainer, or render and notice thereof; other-
wise such defendant shall be entitled to be discharged
from such arrest or detainer, upon entering a common
appearance, unless further time to declare shall have
been given to such plaintiff by rule of court or order of
a Judge.

(a) It had been held by the court that the declaration was
the commencement of the action.-Cameron v. Ferguson.
Hil. Term 4 Will. IV.
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IV. (b) A copy of every declaration and subsequent
pleading shall be served on the opposite party, whether
the case be bailable or not bailable, and whether the ac-
tion be against any person having privilege or otherwise,
and as well where the plaintiff has appeared for the de-
fendant under the Statute, as where the defendant has
appeared in person or by attorney.

V. No judgment of non pros. shal be signed for want
of a declaration, replication, or other subsequent plead-
ing, until eight days next after a demand thereof shall
have been made in writing upon the plaintiff, his attorney
or agent, as the case may be.

PRACTICE IN DECLARING.
VI. (c) A declaration laying the venue in a different

District from that mentioned in the process, shaHl not be
deemed a waiver of the bail.

VII. (d) With every declaration delivered containing
common counts on indebitatus assumpsit, or in debt or

(b) It had been previously held, that it was not necessary
under the King's Bench Act to serve any plea.-McKinnon v.
Johnston.. Mich. 4 Will. IV.; King v. Dunn. Easter. 2 Vie.

(c) The plaintiff formerly lost his bail if he declared in any
other district than that in which the capias issued.-Yates v.
Plaxton. 3 Lev. 235, 245. R. E. 2 Geo. II.

(d) The plaintiff is obliged to deliver particulars of his
demand, only when his declaration contains counts in indebi-
tatus assumpsit, or in debt or simple contract, and even then
the only penalty for not delivering them is, that he will not
be allowed for them in costs, if afterwards compelled to deliver
them by judge's order. In other cases the former practice
still continues, and if particulars are required, the defendant
must proceed by summons and order in chambers, or by rule
in the Practice Court to obtain them, and his application may
be made before appearance, and granted without any affidavit,
if the judge think fit by R. T. 3 & 4 Will. IV. In actions of
tort, particulars will sometimes be granted, as in an action
against the marshal for an escape, it has been held that he is
entitled to a particular of the plaintiff's cause of action.-
Webster ". Jones. 7 D. & Ry. 774. If the particulars de-
livered are not sufficiently explicit, an order may be obtained
in the same manner as the first order, for better particulars,
and if the plaintiff does not comply with the order for the
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simple contract, the plaintiff shal deliver full particulars
of his demand under those counts, where such particulars
can be comprised within three folios; and where the
same cannot be comprised within three folios, he shall
deliver such a statement of the nature of his claim, and
the amount of the sum or balance which he claims to be
due, as may be comprised within that number of folios:
and to secure the delivery of particulars in al such cases,
it is further ordered, that if any declaration shal be de-
livered without such particulars or such statement as
aforesaid, and a Judge shall afterwards order a delivery of
particulars, the plaintiff shall not be allowed any costs in
respect of any summons for the purpose of obtaining such
order, or of the particulars he may afterwards deliver ;
and that a copy of the particulars of the demand, and
also of the particulars (if any) of the defendant's set off,
shal be annexed by the plaintiff's attorney to every re-
cord at the time it is entered with the Judge's Marshal.

VIII. (e) When the plaintiff declares against a pri-
soner, it shall not be necessary to make more than two

delivery of particulars at all, Mr. Chitty says in his Arch. Pr.
7 Ed. 1033, that the defendant's course is, to obtain a further
order, compelling the plaintiff to deliver them in a specified
time, and expressly reserving to the defendant the liberty of
signing judgment of non-pros. if not delivered within it.
Such an order has, however, been refused.-Kirby v. Snowden.
4 Dowl. 191. Annexing the particulars to the record dis-
penses with the necessity of proof of their delivery.-Macar-
thy v. Smith. 8 Bing. 146. If the plaintiff annex to the record
particulars varying from those delivered to the defendant,
and the defendant is prepared at the trial to prove the delivery
of the particulars to him, the defendant may nonsuit the
plaintiff, if he is unable to give in evidence any cause of
action included in the particulars delivered; or if not prepared
with proof of the delivery of the particulars, the defendant
will be entitled to a new trial, and the plaintiff's attorney
might be made to pay the costs of the former trial.-Morgan
v. Harris. 1 Dowl. 570. 2 C. & J. 461. S. C. See rule 9.

(e) See rule 10 post, which orders that in al cases,
whether bailable or not, the defendant shall be bound to plead
in eight days after a demand of plea. It was formerly neces-
sary, when the defeidant was in custody, to make three
copies of the declaration, one to be delivered to the defendant
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copies of the declaration, of which one shall be served
and another filed with an affidavit of service, as in non-
bailable cases.

IX. (f) In al cases when a declaration shall be deli-
vered not accompanied by particulars of the plaintiff's
demand, the defendant may serve the plaintiff, bis attor-
ney or agent, as the case may be, with a demand of par-
ticulars, and no order of the court or a Judge for the
delivery of particulars shal in any case be required, and
the service of such demand shal operate as a stay of
proceedings, until particulars shall be delivered, after the
delivery of which, the defendant shall have the same
time to plead as he had at the time of such demand
being served.

Provided always, that the plaintif shal in no case be

or left for him with the gaoler or turnkey, another to be
annexed to the original affidavit of such delivery, and filed
in the Crown office, and a third to be annexed to an office
copy of the affidavit, and a demand of plea being then given,
in default of a plea judgment might have been signed.

(f) See rule 7 above. There seems to be an inconsistency
between this rule and the seventh rule. In the seventh rule
it is provided that in actions of indebitatus assurmpsit, or in
debt or simple contract, unless the plaintiff shall deliver par-
ticulars with his declaration, that he shall not be allowed any
costs on their delivery afterwards under summons and order
of a judge, but this rule makes a demand sufficient wherever
the plaintiff does not deliver particulars of his demand with
his declaration, and makes such demand operate as a stay of
proceedings from the time of service, and also renders it
necessary for the plaintiff to apply to the court or a judge to
proceed without furnishing particulars, where they have been
demanded, if the action be of such a nature, that an order for
particulars would not have heretofore been granted. It would
seem, then, by the operation of this rule, that a summons and
order for particulars will not in any case be necessary after
service of declaration, and will require only to be taken out
in cases where the defendant desires to obtain particulars
before declaration, R. 7, T. 3 & 4 Will. IV. having ordered,
that a summons for particulars, and order thereupon, may
be obtained by a defendant before appearance, and may be
Made if the judge thinks fit, without the production of any
affidavit, and the new rules applying only to a demand of
particulars after declaration.
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entitled to sign judgment after delivering particulars upon
demand, until afternoon of the day following that on
which they were delivered.

And provided also, that in case the defendant shall
demand particulars in any case, when by reason of the
nature of the declaration an order for particulars would
not heretofore have been made by a Judge, the plaintif
may apply to the court or a Judge to be allowed to pro-
ceed without furnishing particulars notwithstanding such
demand; and if any order to that effect shall be granted,
it shall be at the cost of the defendant, unless the court
or Judge shal otherwise order.

PRACTICE IN PLEADING.
X. (g) The defendant shall not in any case be entitled

to an imparlance, nor shall a rule or notice to plead,
reply, rejoin, &c., be necessary in any case, whether bail-
able or non-bailable, and whether privileged or otherwise,
but a demand shall be sufficient, and the parties respec-
tively shall be bound to plead, reply, rejoin, &c., in eight
days after the service of such demand, unless otherwise
ordered by the court or Judge.

XI. (h) The defendant shall not be at liberty to waive
his plea without leave of the court or a Judge, except by
consent of the plaintiff, or for the purpose of confessing
the action.

(g) Imparlance was before abolished by R. 3. E. 1i
Geo. IV., and rules to plead, &c. were done away with, and
a demand substituted under the same rule and R. 4. E. 11
Geo. IV., and it was held that the plaintiff had eight days to
reply after a demand of replication.-Robinson v. McGrath.
Hil. 2 Vie.

(h) If the defendant waive bis plea without leave of the
court or a judge, the plaintiff may sign judgment.-Palmer v.
Dixon. 5 D. & Ry. 623. The court or a judge, however,
will generally give leave to do so, on the defendant's agreeing
to take short notice of trial.-Taylor v. Joddrill. 1 Wils. 254.
-Wilkes v. Wood. 2 Wils. 204. If the defendant be allowed
to withdraw his plea, and be ordered to plead forthwith, he
must plead within twenty-four hours ; when ordered to plead
instanter, he must plead on the same day, or the plaintiff may
sign judgment.-Chit. Arch. Pr. 7 Ed. 181.
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XII. If a defendant, after craving oyer of a deed, omit
to insert it at the head of his plea, the plaintiff on mak.
ing up the demurrer book, or in any entry of the pro-
ceedings on record, may, if he think fit, insert it for him,
but the costs of such insertion shall be in the discretion of
the taxing officer.

XIII. () It shall not be necessary that any pleading
be signed by counsel.

XIV. (j) In the margin of every demurrer, before it
is filed, some matter of law intended to be argued shal
be stated ; and if any demurrer shal be filed or delivered
without such statement, or with a frivolous statement, it
may be set aside as irregular by the court or a Judge,
and leave may be given to sign judgment as for want of
a plea.

Providing that the party demurring may, at the time
of the argument, insist upon any further matters of law,
of which notice shal have been given to the court in the
usual way.

XV. (k) In any case in which the plaintiff (in order to, Proposed

avoid the expense of a plea of payment) shall have given 7th w .IV.
cap. 3.

(i) By R. 8 T., 3 & 4 Will. IV. it was ordered, that it
should not be necessary that any pleadings which concluded
to the country should be signed by counsel.

(j) Under this rule it will now be necessary, according to
the English practice, that each party should state his objections
in the margin of his demurrer books, if he intends to object to the
other'spleadings, otherwise he cannot enter into them upon
argument.-Clarke v. Davies. 7 Taunt. 72.-Darling v. Gur-
ney. 2 Dowl. 101. The Courts of Common Pleas and
Exchequer have intimated that they will not hear an argu-
ment on an objection to any of the former pleadings, unless
it be stated in the margin of the demurrer book.-Grottick v.
Phillips. 9 Bing. 723.-Parker v. Riley. 3 M. & W. 230.

(k) In assumpsit for work, &c., the particulars of demand
contained items amounting to £116 7s. Od., and stated that the
action was brought to recover £27 13s. Od., the balance due
from defendants to plaintiff on the subjoined account, after
giving credit for all payments on account, and for such sums as
the defendants might have to set off. Pleas : tender of £4, non
assumpsit as to the residue, Plaintiff proved £3 10 0 due.
Held that the defendant could not under this rule, avail him-
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credit in the particulars of his demand for any sum or
sums of money therein admitted to have been paid to the
plaintiff, it shall not be necessary for the defendant to
plead the payment of such sum or sums of money; but
this rule is not to apply to cases where the plaintiff, after
stating the amount of his demand, states that he seeks to
recover a certain balance, without giving credit for any
particular sum or sums. Payment shal not in any case
be allowed to be given in evidence in reduction of da-

Proposed mages or debt, but shall be pleaded in bar.
understatute XVI. (1) In every case in which the defendant shal
7th Wm. IV. plead the general issue, intending to give the special
cap. 3.

self of these particulars as dispensing with a plea of payment,
and shewing that £88 14s. Od. had been paid before action
brought, the particular coming within the excepted case in
the rule, where the plaintiff "states that he seeks to recover
a certain balance, without giving credit for any particular
sum;" and it being doubtful whether the credit was given in
respect of a payment or set off.-Morris v. Jones. et al. 1,
Q. B. 397. This rule does not apply to set off. Plaintiff in
assumpsit claimed a balance, whichwas made out in his par-
ticular of demand by shewing claims against the defendant,
and admitting counter claims (to a less amount) in the nature
of a set off by the defendant. Held that he was not con-
cluded by the admission of the set off.-Rowland v. Blakesley.
et al. 1, B. 403. Debt for goods sold and delivered. The
particulars claimed a balance of £29 for goods sold and
delivered after allowing credit for £920, "paid at various
times." At the trial the plaintiff proved a claim for £949,
and admitted that part of this was for £84, the price of a tea
urn, which the defendant had returned and plaintiffhad taken
back. Held that the plaintif might shew that the £84 was
also a part of the £920 allowed as money paid, and might
therefore recover the balance between £949 and £920.-Lamb
et al. v. Micklethwait. 1, Q. B. 400.

(1) The comprehensiveness of the general issue by statute
is not affected by the new rules.-Ross v. Clifton. 11, A. & E.
631. Where the defendant seeks to give the special miatter
in evidence under the general issue under some statutory pro-
vision, it is necessary that he should insert the words " by
statute " in the margin of his plea, notwithstanding the
provisions of 3 & 4 Will. IV. ch. 42 sec. 41 (to which our
statute 7 Will. IV. ch. 3, under which the new rules were
ordered, is similar) that no rule or order made by virtue of
its enactments shall have the effect of depriving any person
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matter in evidence, by virtue of any statute, he shal in-
sert in the margin of such plea, the words " by statute,"
otherwise such plea shall be taken not to have been
pleaded by virtue of any statute ; and such memorandum
shal be inserted in the margin of the nisi prius record.

XVII. (m) When money is paid into court, such pay- nrPsatute,
7th Wm. IV.

of the power of pleading the general issue, and giving the cap. 3.
special matter in evidence, in any case where he may be enti-
tled to do so under any act of Parliament now or hereafter to
be in force.- Bartholomew v. Carter. 9 Dowl. 896. .Where
in an action of trespass for hunting over the plaintiff's land,
the defendant pleaded not guilty " by statute," the court, on
an affidavit of the plaintiff's that he .could not discover the
statute, under which the defendant meant to justify, made
absolute a rule upon the defendant, to point out within three
days the statute under which the plea was pleaded, or else
that the words " by statute " should be struck out of the
margin.-Coy v. Forrester. 8 M. & W. 312. If a defendant
does not add the words " by statute " on the margin of his
plea of not guilty, he cannot give special matter in evidence,
to.bring himself within an act of parliament, which allows a
plea of fnot guilty, but if at the end of the plaintiff's case, it
appears that-the.defendant was entitled to notice of action, and
to have the venue laid in the proper county, and the plaintiff
gave no notice of action, and the venue be in a wrong county,
this is not aided by the defendant having omitted to add the
words "by statute" on the margin of his plea.-Ib. The gene-
ral issue " by statute" cannot be pleaded to a count upon an
account stated.-Calvert v. Moggs. A. & E. 632. Where the
defendant pleaded not guilty, intending to justify under a sta-
tute, but the nisi prius record had not the words " by sta-
tute" added on the margin, the judge at nisi prius refused to
allow an amendment by the addition of the words "by statute,"
as it could not be shewn that those -words were on the .defen-
dant's plea ; but semble if that could have been shewn, the
amendment would have been allowed.-Forman v. Dawes. et
al. 1 C. & Marsh 127.

(rn) A plea of payment of money into court under this rule,
cannot be pleaded to the same cause of -action to which other
pleas are pleaded in denial of the existence of that cause of
action, at the time of action brought.-Thompson v. Jackson.
8 DowL. P. C..591. Where the .plaintiff.gives credit in his
particulars of demand for payments, whether made before or
after action brought, and goes only for the balance, a plea f
payment is :to be taken as pleaded to such balance; and if the
defendant proves payment to that iamount, independently of
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ment shall be pleaded in all cases, and as near as may-
be in the following form, mutatis mutandis:

A. B. Plaintiff. The
and

C. D. Defendant. day of
"The defendant by - his attorney (or in person)

"says (or in case it be pleaded as to part only, add as to
£ - being part of the sum in the declaration or

"count mentioned, or as to the residue of the sum of
"£ -) that the plaintifF ought not further to main-
"tain his action, because the defendant now brings into
"court the sum of £ - ready to be paid to the
"plantiff; and the defendant further says that the plain-
"tiff has not sustainèd damages (or in actions of debt,
"that he never was indebted to the plaintiff) to a greater
"amount than the said sum, &c., in respect of the cause
"of action in the declaration mentioned, (or in the intro-
"ductory part of this plea' mentioned) and this he is
"ready to verify; whereupon he prays judgment, if the
"plaintiff ought further to maintain his action thereof."

the sums credited in the particulars, he is entitled to a verdict.
-Eastwick v. Harman. 6 M. & W. 13. The court refused
to compel a defendant to deliver particulars of a plea of pay-
ment.-Phipps v. Lothian. 8 Dowl. P. C. 208. The form of
plea given above for payment of money into court in actions
of debt, seems imperfect, as not making any mention of the
damages accruing for non-payment of the debt.-See Henry
v. Earl. 8 M. & W. 228. If the defendant omit to plead this
plea, he can, it seems, derive no benefit as to costs from the
payment into court.-Adlard v. Booth. 1 Bing. N. C. 693.
And such payment into court must now, in all cases, be
specially pleaded. If the plea begins "as to so much, parcel,
&c." and conclude without any prayer of judgment, it is bad
on special demurrer; also if the defendant intends to pay
money into court on one part of the action, and to defend the
other, the pleas in bar should be pleaded first, and the payment
into court be pleaded as to the residue.-Sharman v. Steven-
son. 3 Dowl. P. C. 709.-Porter v. Izat. 1 T. & G. 639. It
is no ground for judgment non obstante veredicto, and semble
not even of demurrer, that the plea alleges the money to have
been paid into court by leave of a Judge, before declaration.
-Edwards v. Price. 6 DowL P. C.
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XVIII. (n) The plaintiff after delivery of a plea of Proposed
payment of money into court, shall be at liberty to reply "e,éatut
to the same by accepting the sum so paid into court,. in cap. 3.
full satisfaction and discharge of the cause of action in
respect of which it has been paid in; and he shal be at
liberty in that case, to tax his costs of suit, and in case
of non-payment thereof within forty-eight hours, to sign
judgment for his costs of suit so taxed, or the plaintiff
may reply "that he sustained damages or (that the de-
"fendant was and is indebted to him, as the case may be)
"to a greater amount than the said sum," and in the
event of an issue thereon being found for the defendant,
the defendant shall be entitled to judgment and costs of
suit.

XIX. (o) It shall not be necessary to furnish issue-
books or paper-books in any case, and in all special
pleadings where the plaintiff takes issue on the defen-

(n) The plaintiff may at once, without prejudice, take the
money out of court. If the plea of payment into court be to
the whole declaration, and the plaintiff does not accept it in
satisfaction, he should reply according to the rule, and pro-
ceed to trial as in ordinary cases ; if the plea be only to part,
and there be another plea to the rest, and the plaintiff accepts
the money paid in, in satisfaction of part, but desires to pro-
ceed as to the residue, he shal reply as to the payment that
he accepts it, and reply to the other plea, and proceed to trial;
if the plea be to the whole, and the money be accepted, he
may tax his costs, and if they be not paid in forty-eight hours,
may sign final judgment. There is no necessity for the de-
fendant to produce at the trial, the rule for the payment of
the money into court. Where to a common count in debt
the defendant pleaded payment into court, and that he never
was indebted to a greater amount, and the plaintiff replied
that he was indebted to a greater amount, the replication was
held bad on demurrer, for not stating that the defendant was
and is indebted according to the form in the rule.-Faithful
v. Achley. 9 Dowl. P. C. 555.

(o) Under this rule the plaintiff may, on demurrer to the
defendant's pleading, at once add the joinder in demurrer,
without any demand, but the defendant cannot do so, and he
must proceed to demand a joinder in demurrer, where he
demurs to the plaintiff's pleadings, and if it be not added in
eight days, he may sign judgment of non pros.
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dant's pleading or traverses the same, or demurs, so that
the defendant is not let in to allege any new matter, the
plaintiff may proceed as if the cause were at issue, and
the clerk in passing the record, shall enter the similiter
as of course.

XX. (p.) No motion or rule for a concilium shall be
required, but demurrers as well as al special cases and
special verdicts, shah be set down for argument at the
request of either party, with the officer of the court, and
notice thereof shall be given by such party to the oppo-
site party four days before the time appointed for such
argument.

XXI. Four days before the day appointed for argu-
ment, the party setting down the case for argument, shall
deliver a copy of the demurrer-book, special case or
special verdict, to each of the judges, otherwise the
cause shall not be considered as standing for argument.

ENTRIES, ROLLS, RECORDS, &c.
Proposed XXII. (q) All judgments, whether interlocutory or
uxider statuteC
7th vm, IV. final, shall be entered of record of the day of the month
cap. 3. and year, whether in term or vacation, when signed, and

(p) In ordinary cases, the notice should be given in suffi-
cient time to enable the opposite party to prepare his demurrer
books, otherwise the court may refuse to hear the demurrer,
and perhaps allow the objecting party his costs for appearing
to make the objection.-Britten v. Britten. 2 Dowl. P. C. 239.

(q) By the common law, judgments had relation back to
the first day of the term whereof they were entered, unless
from the record itself it appeared they could not have that
relation. Before this rule the court would, in some cases,
have allowed judgment to be entered nunc pro tune, where a
delay was occasioned by the act of the court, but not
where it was occasioned by the act of the party, or by a pro-
ceeding in the common course of law, and it would seem that
they would be governed by the same principle under this rule.
-Lanman v. Lord Audley. 2 M. & W. 345; Vaughan v.
Wilson. 4 Bing. N. C. 116 ; Lamberth v. Barringtoir. 4 Dowl.
P. C. 150. The effect of the rule is that there is no relation
back in appearances, &c., as well as in judgments, although
the former are not mentioned.-Watson v. Dore. 2 M. & W.
386; Colbron v. Hall. 5 Dowl. P. C. 534.
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shall not have relation to any other day; provided that
it shall be competent for the court or a Judge, to order
a judgment to be entered nunc pro tune.

XXIII. (r) No entry of continuances by way of impar- Proposed
lance, curia advisari vult, vicecomes non misit breve, or7h W.. [V.

otherwise, shall be made upon any record, or roll what- cap. 3.
ever, or in the pleadings, except the jurata ponitur in
respectu, which is to be retained.

Provided that such regulation shal not alter or affect
any existing rules of practice as to the times of proceed-
ing in the cause.

Provided also, that in al cases in which a plea puis
darrein continuance is now by law pleadable in banc or at
nisi prius, the same defence may be pleaded with an
allegation that the matter arose after the last pleading or
the issuing of the jury process, as the case may be.

Provided also, that no such plea shall be allowed, un-
less accompanied by an affidavit that the matter thereof
arose within eight days next before the pleading of such
plea, or unless the court or a Judge shall otherwise
order.

XXIV. After judgment by default, the entry of any
subsequent continuances shall not be required.

XXV. (s) No entry shal be made on record of any
warrants of attorney to sue or defend.

COSTS.
XXVI. (t) No costs shall be allowed on taxation to

(r) If matters pleadable after the last continuance, arise
after plea and before the return of the venire facias, they
must be pleaded in banc; if after the return of the venire,
they may be pleaded either in banc or at nisi prius.-Tidd's
Prac. 9 Ed. 847, 848.

(s) This rule virtually repeals the 18 H. 6. ch. 9 ; 32 H. 8.
ch. 30, ss. 2 and 3 ; 18 Eliz. ch.14, s. 3; 4 & 5 Anne, ch. 16,
s. 3 ; R. M. T. 5 Anne, r. 2.

(t) This rule makes the practice more just towards defen-
dants than it was formerly, and is intended for their benefit
in cases where they succeed on any issues raised by their
pleadings, or the plaintiff fails on any of his counts; and

1)2
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a plaintif upon any counts or issues upon which he
has not succeeded; and the costs of all issues found

where the general issue was pleaded to a declaration contain-
ing several counts, and the defendant succeeded under it as
to some of those counts, he was held entitled to the costs
occasioned by them.-Cox v. Thompson. 1 Dowl. 525 ; Ward
v. Pell. 2 Dowl. 76 ; Knight v. Brown. 9 Bing. 643 ; Newton
v. Harland. 5 Dowl. 644. Where in case for a libel, on the
general issue, the jury found for the plaintiff, and also found
as a fact that a great part of the declaration did not apply
specifically to the plaintiff, though there were innuendos by
which it was endeavoured to connect him with the matters
complained of ; it was held that the defendant was entitled to
the costs of that part.-Prudhomme v. Fraser. 2 A. & E. 645.
So in ejectment where there was but one count, and the lessor
of the plaintiff recovered judgment for part only of the lands
claimed, the court held that the defendant was entitled to
have his costs, as to the part found for him, set off against the
costs of the lessor of the plaintiff.-Doe v. Errington. 4 Dowl.
602. And the same where there were several demises, and
the jury found for the plaintiff on some, and for the defendant
on others.-Doe v. Webber. 4 N. & M. 381. And also in
trespass for entering the plaintiff's house and taking his
goods, where the plamtiff recovered for the entry and part of
the goods, and the defendant for the other part.-Routledge
v. Abbott. 8 A. & E. 592. where see form of postea in such
case. So in covenant with several breaches assigned, where
the defendant succeeds on some of the issues.-Daubuz v.
Rickman. 4 Dowl. 129. But where in an action for negligently
stowing, &c., certain casks, the defendant traversed the breach
of contract, and the plaintiff recovered for one cask only, it
was held that the issue was not divisable, so as to entitle the
defendant to the costs of the portion found for him.-Ander-
son v. Chapman. 3 Jurist, 1154. Where in trespass for seiz-
ing goods, the defendants pleaded two pleas, one justifying
upon a distress for rent due under a demise, at £5 a year, and
another for £2 10s., and both issues were found for him, the
court held that they were not inconsistent; and the Judge
having certified at the trial, to deprive the plaintiff of costs,
the rule for taxing to the defendants the costs of the two issues
found for them, was drawn up with this additional clause-
"and that the costs, when so taxed, be paid by the said plain-
tiff to the said defendants:" but the court held that they had
no power to make such an order, and they directed the record
to be amended, by an entry of a judgment for these costs,
upon which the defendants might proceed to obtain them, if
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for the defendant shall be deducted from the plaintiff's
costs.

XXVII. Where money is paid into court in several
actions which are consolidated, and the plaintiff without
taxing costs, proceeds to trial on one and fails, he shall
be entitled to costs on the other up to the time of paying
money into court.

they thought proper.-Twigg v. Potts. 4 Dowl. 266. On a
reference to arbitration, before issue joined, the above rule
must be observed on the taxation of costs.-Daubuz v. Rick-
man. 4 Dowl. 129. Neither party will be entitled to the costs
of issues, from the trial of which the jury have been dis-
charged.-Vallance v. Adams. 2 Dowl. 118. Nor where
judgment is given non obstante veredicto, as to the costs of
the immaterial issue.-Goodburne v. Bowman. 9 Bing. 667.
If the defendant seek to deprive the plaintiff of costs, on the
ground that his action should have been brought in a Court
of Requests, he cannot at the same time have the costs of
issues which have been found for him taxed in the superior
court.-Jenks v. Taylor. 1 M. & W. 578. Where the plaintiff
obtained judgment on demurrer to one plea, and the cause
was taken down to trial upon another, and a juror was then
withdrawn by consent. Held that the plaintiff could not ob-
tain the costs of the demurrer.-Burdon v. Flower. 7 Dowl.
706. This rule does not apply to paupers.-Gougenheim v.
Lane. 4 Dowl, 482.

As to the mode of taxation in these cases, if one issue be
found for the plaintif, and one for the defendant, if the sub-
stantial issue be in favor of the plaintif, he shall have the
postea and general costs of the cause, with the exception of
such parts of the pleadings and briefs, and of such of the wit-
nesses, &c., as are applicable only to the issue found for the
defendant, which costs the defendant will be entitled to have
deducted from the plaintiff's costs,-Ends v. Everett. 3 Dowl.
687 ; Knight v. Moore. 3 Bing. N. C. 535. But the defendant
is not entitled to the expense of witnesses called by him,
unless their evidence related exclusively to the issues found
for him.-Crowther v. Elwell. 4 M. & W. 71. The defen-
dant is entitled to the costs of all the issues found for him,
although they exceed the plaintiff's costs, and in such case he
may have judgment and execution for their recovery.-Milner
v. Graham. 2 Dowl. 422; Twigg v. Potts, 4 Dowl. 266. The
court will not interfere with the decision of the master, as to
the issue to which particular costs incurred at the trial of
the cause, are referable.-Doe Smith v. Webber. 2 A. & E.
448.



NEW RULES.

Proposed XXVIII. (u) Either party, after plea pleaded, and a
under statute
7th Wrn. IV. reasonable time before trial, may give notice to the other,
cap. 3.

(u) See rules 5 and 6 Trin. Term 3 & 4 Will. IV. It is not
compulsory in any case on the party intending to produce
documents in evidence, to proceed under this rule; nor is it
advisable for him to do so, where the nature of his case re-
quires that he should not give the opposite party information
of the nature or contents of his documentary evidence before
trial; but in all cases where the steps pointed out by this rule
are not taken, the expense of proving documents will not be
allowed, though if they have been taken, and the admission
of the documents is refused, the party refusing (where the
Judge thinks it reasonable that the admission should be made)
can only escape the payment of the costs of proving them, by
the Judge at the trial refusing to certify that they were proved
to his satisfaction. It is altogether in the discretion of the
Judge to say whether the admission required is unreasonable
or not, but where non est factum is pleaded to a specialty, or
forgery, of the making or indorsement of a promissory note,
&c., or the execution of a private instrument to which the
opposite party is not privy, it is presumed that the admission
would not be considered reasonable, and the Judge cannot in
any case order the admission of documents against the party's
consent.-Smith v. Bird. 3 Dowl. 641 ; Stracey v. Blake. 7
C. & P. 404. The court has no jurisdiction to order the ad-
mission of documents under this rule, and if a Judge at cham-
bers refer the parties to the full court, they will hear the case
argued, and intimate their opinion to the Judge, but will not
pronounce judgment.- Smith v. Bird. 3 Dowl. 641. On the
plaintiff paying the defendant the expenses of examining a
judgment and other documents abroad, an order was made
for the defendant to pay the expense of proving thiem at the
trial (such proof being satisfactory to the judge, and so certi-
fied by him), whatever might be the result of the case, if after
such examination the defendant did not admit them-b. If
in a notice to admit documents, a document is described as a
counterpart, but is in fact a lease, and the opposite party has
consented to admit it, he is bound by his admission, and under
it the lease may be given in evidence.-Doe Wright v. Smith.
3 N. & P. 335. Although an order has been made on the
plaintiff to admit a copy of a letter from himself to the defen-
dant, and the plaintiff has also had notice to produce the
original, the copy cannot be read, unless evidence is given of
the existence of the original.-Sharpe v. Lamb. 3 P. & D. 454.
Where by a Judge's order, a copy of a letter was ordered to
be admitted, it is not enough to put in the notice to admit
under the judge's order, and a copy of a letter between the
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either in town or country, in the form hereto annexed,
marked A., or to the like effect, of his intention to ad-
duce in evidence certain written or printed documents;
and unless the adverse party shal consent by indorse-
ment on such notice within forty-eight hours, to make
the admission specified, the party requiring such admis-
sion, may call on the party required by summons, to
show cause before a Judge, why he should not conseut
to such admission, or in case of refusal be subject to pay
the costs of proof; and unless the party required shall
expressly consent to make such admission, the Judge
shall, if he think the application reasonable, make an
order, that the costs of proving any document specified
in the notice which shall be proved at the trial to the
satisfaction of the Judge, and certified by his indorse-
ment thereon, shall be paid by the party so requir·ed,
whatever may be the result of the cause. Provided,
that if the Judge shall think the application unreason-
able, he shall indorse the summons accordingly. Pro-
vided also, that the Judge may give such time for enquiry,
or examination of the documents intended to be offered
in evidence, and give such directions for inspection and
examination, and impose such terms upon the party re-
quiring the admission, as he shall think fit. If the party
required shall consent to the admission, the Judge shall
order the same to be made. No costs of proving any
written or printed document shall be allowed to any
party who shal have adduced the same in evidence on

same parties with the same date as the one referred to, but if
a witness also prove that he was at chambers when the order
was made, and that he produced to the clerk of the opposite
attorney the copy of the letter produced to be given in evi-
dence, that is sufficient.-Clay v. Thackaray. 9 C. & P. 47.
Denman. A defendant refused to admit the handwriting of a
third person to a document, and the usual order was made for
the costs of proving it: at the trial the handwriting was
proved, but the document was one which was inadmissible
in evidence in the cause. The judge refused to certify for
the costs of proving it.-Phillips v. Harris. 1 Car. e- M. 492.
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any trial, unless he shall have given such notice as afore-
said, and the adverse party shall have refused or neglected
to make such admission, or the Judge shall have indorsed
upon the summons, that he does not think it reasonable
to require it. A Judge may make such order as he may
think fit respecting the costs of the application, and the
costs of the production and inspection ; and in the ab-
sence of a special order, the same shall be costs in
the cause.

FORM OF NOTICE REFERRED TO.
A.

A. B.
In the Queen's Bench. vs.

C. D.
Take notice that the plaintiff (or defendant) in this

cause proposes to adduce in evidence the several docu-
ments hereunder specified, and that the same may be
inspected by the plaintiff (or defendant) his attorney or
agent, at - on - between the hours of - and

and that the plaintiff (or defendant) will be required
to admit that such of the said documents as are specified
to be originals, were respectively written, signed or exe-
cuted, as they purport respectively to have been; that
such as are specified as copies, are true copies; and that
such documents as are stated to have been served, sent,
or delivered, were so served, sent or delivered respec-
tively, saving all just exceptions to the admissibility of
all such documents as evidence in this cause.

Dated, &c.
G. R.

Attorney for (Plaintzff or Defendant.)
To

E.F.
Attorney, or Agent, for (Plaintff or Defendant.)

Then describe the documents; the manner of doing
which may be as follows:
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ORIGINALS.

Description Qf the Documents. Dates.

Deed of Covenant between A. B. and C. D. of
the 1st part, and E. F. of the 2nd part . January, 1838.

Indenture of Lease from A. B. to C. D..1 February, 1838.
Indenture of Release between A. B. and C. D.

1st part, &c. ......................... 2 February, 38.
Letter. Defendant to Plaintiff .. 1 March, 1838.
Policy of Insurance on --.... ... 3ecember, 1839.
Memorandum of Agreement between C. D. and

E. F. ............................... 9 January, 1838.
Bill of Exchange for £100 at 3 months, drawn

by A. B. on and accepted by C. D. indorsed
by E. F. and G. K....1 May, 1839.

COPIES.

Original or Dzepli-
Description of Documents. Date. cale .served, sent or

delivereu, when, ow,
and isy wkom.

Register cf Baptism cf A. B.
in the parish of- Feruy January, 1808.1

Letter. Plaintiff te Defeinddnt 1 February, 1838. aPost, 2nd Feb'ry,
1838.

(Served 2nd March,
Notice t produce papers .... March, 183 1838, on Defen-

dant's Attorney, by
D tE. F. cf-.

Record of a judgment of the
Court of King's Bench, in Tt TerV
an action, J. D, vs. J. N.

Letters Patent of King George
M.. .1 January, 1800.

FORM 0F DECLARING.
XXIX. (v) Every declaration shal{ in future be en- Proposed

(Servedd2nd March

7th Wm. IV.
(v) If the declaration is not entitled of any day or year, or cap. 3.

of a day different from that on which it is actually filed, it
will be deemed irregular, though not a nullity.-Hodson v
Pennell. 4 M. î- W. 373, and in a case before Parke B., at
Chambers, 1st August, 1839, Lewis v. Duthie, where the
declaration was entitled the proper day and year, but "iin
the year of our Lord" was omitted, the learned baron con-
sidered it irregular, and in such cases the defendant may have
the declaration set aside on application to the court or a
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titled in the court, and of the day of the month and year
in which it is filed, and shall commence as follows:

IN THE QUEEN'S BENCH
Venue. - day of - in the year of our Lord -

A. B. by E. F. his attorney (or in his own proper
person) complains of C. D. for that, &c.

Proposed XXX. (w) Every pleading, as well as the declaration,
under statute
7th Wm. IV. shall be entitled of the day of the month and year when
cap. 3. the same is filed, and shall bear no other time or date;

and every declaration and other pleading shall also be
entered on the record made up for trial, and on the
judgment roll, under the date of the day of the month
and year when the same respectively took place, and
without reference to any other time or date, unless
otherwise specially ordered by the court or a judge.

Proposed XXXI. (x) The name of a district shall in all cases
under statute
7th Wi. iv. be stated in the margin of a declaration, and shall be
cap. 3. taken to be the venue intended by the plaintiff; and no

judge -within the time allowed for pleading.-Newnham v.
Hannay. 5 Dowl. 189 ; Hough v. Bond. 1 M. î- W. 314.
This rule, it would seem, does not extend to ejectments.-
Doe Haines v. Roe. 2 M. e- Scott 609; Doe Ashman v. Roe.
1 Bing. N.C. 253 ; Doe Evans v. Roe. 2 A. ï E. 11. Though
it does to pleadings in scire facias on a judgment, and although
in England the simjar rule has been held not to affect
real actions or revenme cases, because the courts have not a
common jurisdiction over them.-Miller v. Mier. 3 Dowl.
408 ; yet as this reason cannotapply to the Court of Queen's
Bench here, it is presumed that the above rule and the
following one would be held to apply to such cases.

(w) See note to rule 29.
(x) If, notwithstanding this rule, the venue should be

stated, the opposite party can only move to strike it out, and
cannot demur.-Farmer;v. Champneys. 1 C. M. îg R. 369;
Fisher v. -Snow. 3 Dowl. 27 ; Townsend v. Gurney. 3 Dowl.
168. But if there be no venue either in the body of the
declaration or the margin, the proper course seems to be to
demur.-Remington v. Taylor. 1 Lutw. 236. In local actions
laying the venue in the wrong county is a ground or nonsuit,
or if the error appear on the face of the record of rdemurrer;
but after verdict or judgment by default, the error will be
cured by the statute of jeofails. 1 Saund..241 n.
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venue need be stated in the body of the declaration, or in
any subsequent pleading.

Provided that in cases where local description is now
required such local description shall be given.

XXXII. (y) And whereas by the mode of pleading Proposed
hereinafter prescribed the several disputed facts material utatIt

cap. 3.

(y) Two counts describing the same contract cannot be
allowed, though the defendant be described in one of them
as jointly responsible, in the other as severally so.-Chol-
mondley v. Payne. 3 Bing. N. C. 708. So where a declara-
tion contained one count claiming a fee or reward in the
name of metage on coals imported into the port of Truro,
alleged to be due to the plaintiff as lessee under the corpora-
tion of Truro of an ancient office of meter, to which the fee
was stated to be incident, and another count claiming the
same as a port duty ; the court held that these counts were
only different statements of the same subject matter of com-
plaint, within the meaning of the above rule, and that one of
them must be struck out.-Jenkins v. Treloan. 1 M. & W.
16. And where a declaration in ejectment on the demise of
the church-wardens and overseers of a parish to recover
parish property, contained two sets of counts, one specifying
the names of the individuals, and the other not, the court
ordered one of them to be struck out.-Doe Landeselio v.
Roe. 4 Dowl. 222. But where the first count was to recover
double rent on the statute, 11 Geo. 2 ch. 19 § 18, and the
second for use and occupation, both counts were allowed
to be retained.-Thornton v. Whitehead. 1 M. & W. 14, and
in action on the case against a sheriff one count has been
allowed for not arresting, and another for an escape.-Guest
v. Everett. 9 Legal Observer 75, and also against a carrier,
one count for not carrying safely to a port, and another for
not conveying from the wharf where the goods were landed
to the plaintiff's warehouse.-James v. Bourne. 6 DowL 603.
In an action on a policy of insurance two counts were not
allowed, one alleging the loss to have been occasioned by the
perils of the seas, and the other by the barratry of the master.
-Blyth v. Shepperd. 1, Dowl. N. S. 880. Where the defen-
dant took premises under a demise for three years from
Christmas, 1839, and continued to occupy them until July,
1841, 'when he quitted them, having paid rent to the mid-
summer previous: Held in an action brought to recover the
rent, which subsequently .accrued due, that the plaintiff was
not entitled to have a count on the demise, and also a count
for use and occupation, but that he must make his election.-
Arden v. Pullen. 9 M. e W. 430. A count in case for em-
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to the merits of the case, will before the trial, be brought
to the notice of the respective parties more distinctly
than heretofore, and by the act of 7th Wm. IV. ch. 3,
sec. 15, the powers of amendment at the trial in cases of
variance, in particulars not material to the merits of the
case, are greatly enlarged:

Several counts shall not be allowed in taxation of
costs, unless a distinct subject matter of complaint is in-
tended to be established in respect of each; nor shall
several pleas or avowries, or cognizances be allowed, un-
less a distinct ground of answer or defence is intended
to be established in respect of each.

Therefore counts founded on one and the same prin-
cipal matter of complaint, but varied in statement,
description or circumstances only, are not to be allowed.

Ex. gr. Counts founded upon the same contract, de-
scribed in one as a contract without a condition, and in
another as a contract with a condition, are not to be
alIowed; for they are founded in the same subject matter
of complaint, and are only variations in the statement of
one and the same contract.

So counts for not giving or delivering, or accepting a
bill of exclÉange, in payment, according to the contract
of sale, for goods sold and delivered and for the price of
the same goods to be paid in money, are not to be allowed.

So counts for not accepting and paying for goods sold,
and for the price of the same goods as goods bargained
and sold, are not to be allowed.

But counts upon a bill of exchange or promissory note,
and for the consideration of the bill or note, in goods,
money or otherwise, are to be considered as founded on
distinct subject matters of complaint; for the debt and
security are different contracts, and such counts axe to
be allowed.

ploying a vessel let to hire to the defendant in an illegal man-
ner, whereby the vessel was rendered liable to forfeiture, may
be joined with a count charging a breach of an express con-
tract in detaining the vessel longer than the stipulated time.-
Bleaden v. Rapallo. 3 Scott N. R 564.
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Two counts upon the same policy of insurance are not
to be allowed. But a count upon a policy of insurance,
and a count for money had and received to recover back
the.premium upon a contract implied by law, are to be
allowed.

Two counts upon the same charter-party are not to be
allowed. But a count for freight upon a charter-party,
and for freight pro rata itineris upon a contract implied
by law, are to be allowed.

Counts upon a demise and for use and occupation
of the same land for the same time, are not to be
allowed.

In actions of tort for misfeasance, several counts for
the same injury, varying the description of it, are not to.
be allowed.

In the like actions for non-feasance, several counts
founded on various statements of the same duty, are not
to be allowed.

Several counts in trespass, for acts committed at the
same time and place are not to be allowed.

Where several debts are alleged in indebitatus as-
sumpsit to be due in respect of several matters; Ex. gr.
for wages, work and labour, as a hired servant, work and
labour generally, goods sold and delivered, goods bar-
gained and sold, money lent, money paid, money had
and received, and the like, the statement of each debt
is to be considered as amounting to a several count,
within the meaning of the rule which forbids the use of
several counts, though one promise to pay only is alleged
in consideration of all the debts.

Provided that a count for money due on an account
stated, may be joined with any other count for a money
demand, though it may not be intended to establish a
distinct subject matter of complaint in respect of each of
such counts.

The rule which forbids the use of several counts, is
lot to be considered as .precluding the plaintiff from

alleging more breaches than one of the same contract in
the same count.
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unePrtatute XXXIII. (z) Pleas, avowries and cognizances founded
7th Wm. IV.
cap. 3. (z) By Provincial Statute, 2 Geo. 4 ch. 1, § 7, com-

ni only called the King's Bench Act, "any defendant or
defendants in any action or suit in the said court, to plead
a s many several niatters thereto as he shall think necessary
without leave of the said court, where he would be entitled to
do so by obtaining such leave, under the same regulations
and restrictions as are declared by the British Statute passed
in the fourth year of the reign of Queen Anne, chap. sixteen,
section four, any thing in the said clause to the contrary not-
withstanding;" and by the recited statute of Anne it was
provided " that the defendant or tenant in any action or suit,
or any plaintiff in replevin in any court of record, may, with
the leave of the same, plead as many several matters thereto
as he shall think necessary for his defence; Provided never-
theless, that if any such matter shall upon a demurrer joined
be judged insufficient, costs shall be given at the discretion of
the court, or if a verdict shall be found upon any issue in the
said cause for the plaintiff or demandant, costs shall be also
given in like manner, unless the judge who tried the said
issue shall certify that the said defendant or tenant, or plain-
tiff in replevin, had a probable cause to plead such matter, which
upon the said issue shall be found against him: Provided
also, that nothing in this act shall extend to any writ, decla-
ration or suit of appeal of felony, &c., or to any writ, bill,
action or information upon any penal statute." In addition to,
this and the preceding rule, there are in England rules 6 & 7
of all the courts of H. T. 4 Will. IV., by the former of which
provision is made for striking out with costs, counts or pleas,
&c., pleaded in violation of the above rules, and by the latter
the party pleading more than one count or plea, &c., and
failing to establish a distinct subject matter of complaint in
respect of each count, or distinct ground of defence in respect
of each plea, &c., is rendered liable for all the costs occasioned
by such count or plea, &c., It is conceived that, although
there is no provision in any of the above rules of the Court of
Queen's Bench for striking out counts or pleas, &c., similar
to the rule adopted in England, yet that the same practice
would be observed in the court here, as if such a rule did
exist, as all these rules have the force of statutary enactments,
and the express directions in rules 32 &33 that not more than
one count or plea, &c., shall be allowed in the cases pointed
out, would seem to make the application to the court or a
judge at chambers to strike out such additional count or plea,
&c., the proper course of procedure, although. it may per-
haps be deemed that the payment of the costs of the pleadings.
&c., by the party failing to substantiate a _distinct cause of
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on one and the same principal matter, but varied in
statement, description or circumstances only, (and pleas

action or defence on each issue, under rule 26, would be a
sufficient disallowance of the additional count or plea. The
statute 4 & 5 Ane, and the Queen's Bench Act, do not bind
the Queen.-Attorney General v. Algood. Parker 1, 10. Nor
do the above rules ; and at her suit the defendant cannot plead
several pleas without leave of the Attorney General.-Reg. v.
Bewdley. 1 P. Wms. 220 ; R. v. Archbishop of York. Willes
533. The object of these rules seems to be to prevent the
same defence being pleaded in different forms, and not to
bring into question the inconsistency of the pleas, unless it be
grossly manifest, and in Tribuer v. Duerr. I Bing. N. C.266,
Tindal C. J. observed that " the late rules for the regulation
of pleading nowhere state that pleas that are inconsistent with
each other shall not be allowed ; on the contrary, among the
examples of pleas that may be pleaded together, we find
pleas of payment, and of accord and satisfaction, or of release
are distinct, and are to be allowed; these, and many others
that might be referred to, are instances of pleas that cannot
all be true, and in that sense are inconsistent ; it was not
intended that the defendant should be shut out from any bona
fide ground of defence; though, where pleas that are mani-
festly inconsistent with each other appear to be vexatiously
pleaded, and for the purpose of occasioning inconvenience
and expense to the plaintiff, the court will not allow them."
Under the statute of Anne, several pleas could not be pleaded
without leave of the court, but now in all the courts in
England such leave can be obtained by rule drawn up on
judge's summons and order, under rule 13, T. T. 1 Will. IV.
In this country, the King's Bench Act dispensed with the
necessity of obtaining leave of the court to plead several mat-
ters, and under these rules several matters may still be pleaded
without leave of the court, subject of course to objections as
to their allowance and to the payment of the costs of issues
raised on them, if the defences should fail to be proved
separately and distinctly. In trespass for false imprisonment
on a charge of felony, the court allowed the defendant to
withdraw a former plea, and plead several pleas, Tindal C. J.
observing that " where the same facts and circumstances are Pleas allow-
differently stated in different pleas, the rule applies ; but cd together.
where the same facts lead to different conclusions in law, it is
material to the defendant, and of advantage to the plaintiff,
that the different views of the facts which are relied on should
be put on the record.-7 Dowl. 251. In troverthe defendant
has been allowed to plead a right of lien by agreement, aright
of lien by usage, and the same usage in two other pleas, but
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in bar in repIevin are within the rule), are not to be
allowed.

with reference to a delivery of goods by two different parties.
Leuckhart v. Cooper. 3 Dowl. 415. In replevin, an avowry
justifying the taking of cattle damage feasant, in the locus in
quo as the soil of A, and the like avowry as the soil of B,
have been allowed.-Evans v. Davies. 3 N. & P. 464. In
case for the obstruction of a right of way, the defendant was
allowed to plead, not guilty, leave and license, a denial of the
plaintiff's possession of the locus in quo, and a denial of the
plaintiff's right of way.-Forrest v. Hale. 2 Jurist 302. In
assumpsit against an attorney for negligence in providing in-
suficient security upon an advance of money, he was allowed
to plead non assumpsit, and several other pleas, that the loss
was not the result of the alleged negligence.-Wright v.
Newton.. 3 Scott 595. Pleas that part of the consideration
for which the action was brought was money lent for the
purpose of gaming, and that it was money lost at play, are,
(though founded upon the same transaction) distinct defences,
and therefore allowable.-Temple v. Reily. 9 Dowl. 62. In
an action of trespass for entering and obstructing the naviga-
tion of a steam-vessel, the court allowed the defendant toplead
-first, not guilty; secondly,leave and license; thirdly, that the
defendant entered the steam-vessel to prevent two persons from
fighting: fourthly, that the steam-vessel was in danger of
being wrecked, to prevent which the defendant went on board
to save her: fifthly, that a third party had a lien on the ves-
sel, and that the defendant, as his servant, went on board to,
take possession of her for him.-Johnstone v. Knowles. 1
Dowl. N. S. 30. In trespass quare clausum fregit, the defen-
dants were allowed to plead-first, not guilty ; secondly, not
possessed; thirdly, a plea stating that one, 1, was seized in
fee of the close, who demised to B., and. after stating various,
demises that one F. demised to H., who became bankrupt,
and that the defendants entered as his assignees ; fourthly,
a like plea, stating, however, that H. mortgaged to one R. and
continued in possession as tenant to R. and that the defendants
entered as assignees of H. who had become bankrupt; fifthly,
a like plea to the fourth, only stating that H. and R., to de-
fraud the creditors of H., demised to the plaintiff.-Pim. v.
Grazebrook. 1 Dowl. N. S. 489.

In trespass quare clausum fregit, two pleas justifying the
rieas not trespasses under a custom, with and without a condition, were
allowed to- not allowed. Where a defendant may by statute give thegother. special matter in evidence under the general issue, he will

not be permitted to plead the general issue, and also a special
plea of justification.-Ross v. Clifton. 11 A. ê E. 631; Legge
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Pleas of solvit ad diem, and of solvit post diem, are
of time only, and are not to be allowed.

But pleas of payment and of accord and satisfaction,
or of release, are distinct and are to be allowed.

Pleas of an agreement to accept the security of A. B.
in discharge of the plaintiff's demand, and of an agree-
ment to accept the security of C. D. for the like purpose,
are also distinct and are to be allowed.

But pleas of an agreement to accept the security of a
third person in discharge of the plaintiff's demand, and
of the same agreement, describing it to be an agreement
to forbear for a time in consideration of the same secu-
rity, are not distinct; for they are only variations in the
statement of one and the same agreement, whether more
or less extensive, in consideration of the same security,
and not to be allowed.

In trespass quare clausum fregit, pleas of soil and
freehold of the defendant in the locus in quo, and of
the defendant's right to an easement there, and pleas of
right of way, are distinct and are to be allowed.

So pleas of a right of way over the locus in quo,
varying the termini or the purposes, are not to be
allowed.

Avowries for distress for rent, and for distress for
damage feasant, are to be allowed.

But avowries for distress for rent, varying the amount

v. Boyd. 9 Dowl. 39. Pleas varying the allegations of fraud
and want of consideration in an action by the indorsee against
the maker of the note, were not allowed,-Beavan v. Tanner.
8 Dowl. 870. In an action on a policy of insurance effected
on a ship and cargo, the defendant was not allowed to plead,
first, that the policy had been made by fraud; secondly, that
the defendant's promise and subscription to the policy had
been obtained by fraud ; thirdly, that an inconsiderable por-
tion only of the cargo was put on board as a cloak or pretence
for effecting a policy, and with intent of defrauding the un-
derwriter in the event of the loss of the ship : fourthly, that
an inconsiderable portion only of the cargo was loaded on
board, with intent that it might appear to constitute avaluable
cargo, and with the intent that it should be lost by fraud.-
Reid v. Rew. 6.Jurist, 999.
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of rent reserved, or the times at which the rent is paya-
ble, are not to be allowed.

The example in this, and other places specified, are
given as some instances only of the application of the
rules to which they relate: But the principles contained
in the rules are not to be considered as restricted by the
examples specified.

PLEADINGS.

Proposed XXXIV. (a) Whereas declarations in action upon
understatute bills of exchange, promissory notes, and the counts
7th Wm., IV.
e. . usually called the common counts, occasion unnecessary

expense to parties by reason of their length, and the
same may be drawn in a more concise form: Now, for
the prevention of such expense, it is ordered, that if any
declaration in assumpsit, filed or delivered after these
rules shall come into force, (being for any of the demands
mentioned in the schedule of forins and directions an-
nexed to this order, or demands of a like naiture) shall
excced in length such of the said forms set forth or di-
rected in the schedule, as may be applicable to the case, or
if any declaration in debt to be so filed, or delivered for
similar causes of action, and for which the action of as-
sumpsit would lie, shall exceed such length, no costs of the
excess shall be allowed to the plaintiff if he succeeds in
the cause ; and such costs of the excess as have been

(a) The words in this rule " or demands of a like nature,"
and the direction as to drawing foreign bills at the end of
these forms, seem to establish that these particular forms are
merely given as afew instances, and that in all other cases, at
least of comnion debts, it is in.ended that the pleadings may
and ought to be framed in the like concise manner. The
forms of declaration on bills and notes given in the schedule
above, are much more concise than those which were adopted
by the courts in England, as the unnecessary statements of
the delivery of the note or bill to the plaintiff or indorsee, and
of notice to the defendants of the indorsements, and the direc-
tion of the bill to the drawee, which are to be found in the
English forms, are all omitted here, and in the forms of the
common counts "price and value" and "then and there,"
unnecessarily inserted in the English forms, are also omitted..
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incurred by the defendant, shall be taxed and allowed to
the defendant, and be deducted from the costs allowed
to the plaintiff.

And it is further ordered, that in the taxation of
costs as between attorney and client, no costs shall be
allowed to the attorney in respect to any such excess of
length, and in case any costs shal be payable by the
plaintiff to the defendant, on account of such excess, the
amount thereof shall be deducted from the amount of the

,attorney's bill.

SCIIEDULE OF FORMS AND DIRECTIONS.

Count on a Promissory Note againsi the Maker by Payee or
Indorsee, as the case may be.

-- DISTRICT, For that whereas the defendant on the
TO WIT: , day of - in the year of

our Lord , made his promissory note in writing,
and thereby promised to pay to the plaintiff £- ,

days (weeks or months) after the date thereof (or as
the fact may be) which period had elapsed before the
commencement of this suit, (or if the note be payable to
A. B.) and thereby promised to pay to A. B. or order
£ days, (weeks or months) after the date
thereof, (or as the fact may be), which period had elapsed
before the commencement of this suit; (and the said A. B.
then endorsed the same to the plaintiff), and the said
defendant thereupon became liable to pay the amount
of the said note to the plaintiff, according to the tenor
and effect thereof.

Count on a Promissory Note against Payee by Indorsee.

- DISTRICT, For that whereas one C. D. on the
TO WIT: . - day of - in the year of our

Lord -, made bis promissory note in writing, and
thereby promised to pay the defendant or order, £-,
-- days (weeks or months) after the date thereof (as
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the fact may be) which period had elapsed before the com-
mencement of this suit; and the defendant then indorsed
the same to the plaintiff: (or and the defendant then
indorsed the same to one X. Y. and the said X. Y. then
indorsed the same to the plaintiff), and the said C. D.
did not pay the amount thereof, although the same was
duly presented on the day when it became due, of all
which the defendant had due notice; whereby the defen-
dant became liable to pay the amount of the said note to
the plaintiff, according to the tenor and effect thereof.

Count on a Promissory Note against Indorser by Indorsee.

DISTRICT, ' For that whereas one C. D. on the
TO WrT: f day of - in the year of our

Lord , made his promissory note in writing and
thereby promised to pay X. Y. or order £-,
days (weeks or months (after date thereof, (or as the
fact may be), which period had elapsed before the com-
mencement of this suit; and the said X. Y. then indorsed
the same to the defendant, and the defendant then in-
dorsed the same to the plaintiff, (or, and the defendant
then indorsed the same to Q. R. and the said Q. R. then
indorsed the same to the plaintiff), and the said C. D.
did not pay the amount thereof, although the same was
duly presented on the day when it became due, of al
which the defendant had due notice; and whereby the
defendant became liable to pay to the plaintiffthe amount
of the said note according to the tenor and effect thereof.

Count on an Inland Bill of Exchange against the Acceptor by
the Drawer being also the Payee.

DISTRICT, For that whereas the plaintiff on the
TO wIT: day of - in the year of our

Lord -, made his bill of exchange in writing, and
thereby required the defendant to pay to the plaintiff
£, - days (weeks or months) after the date (or
sight) thereof (as the fact may be) which period had
elapsed before the commencement of this. suit, and the
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defendant then accepted the said bill, and thereby be-
came liable to pay the same to the plaintiff, according to
the tenor and effect thereof, (or, if the acceptance be
special, add, and of his said acceptance thereof).

Count on an Inland Bill of Exchange against the Acceptor
by the Drawer not being the Payee.

--- DISTRICT, For that whereas the plaintif on the
TO wrr.: f day of in the year of our

Lord - made his bill of exchange in writing, and
thereby required the defendant to pay O. P., or order,
£ , - days (weeks or months) after the date (or
sight) thereof, which period had elapsed before the com-
mencement of this suit, and the defendant then accepted
the same; yet he did not pay the amount thereof, al-
though the said bill was duly presented on the day when
it became due, and thereupon the same was then returned
to the plaintiff, whereby the defendant became liable to
pay the said bill to the plaintiff, according to the tenor
and effect thereof.

Count on an Inland Bill of Exchange against the Acceptor,
by Indorsee.

-• DISTRICT, For that whereas one E. F. on the
TO WIT: f - day of- in the year of our

Lord - made his bill of exchange in writing, and
thereby required the defendant to pay to the said E. F.
(or to G. H.) or order £ - , days (weeks or
months) after sight (or date) thereof, which period had
elapsed before the commencement of this suit, and the
defendant then accepted the said bill; and the said E. F.
(or the said G. H.) then indorsed the same to the plain-
tiff (or, and the said E. F. or the said G. H. then in-
dersed the same to J. K. and the said J. K. then indorsed
the same to the plaintif); whereby the defendant be-
came liable to pay to the plaintif the amount of the said
bill, according to the tenor and effect thereof (or if the
acceptance be special, add, and of his acceptance thereof.)
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Count on an Inland Bill of Exchange against the Acceptor
by the Payee not being Drawer.

-- DISTRICT, For that whereas one E. F. on the
TO WIT: day of - in the year of our

Lord - made bis biU of exchange in writing, and
thereby required the. defendant to pay to the plaintiff
£ days (weeks or months) after the sight
(or date) thereof, which period had elapsed before the
commencement of this suit, and the defendant then ac-
cepted the same, whereby he became liable to pay to the
plaintiff the amount of the said bi, according to the
tenor and effect thereof (or if the acceptance be special
add, and of bis acceptance thereof.)

Count on an Inland Bill of Exchange against the Drawer by
Payee on non-acceptance.

DISTRICT, For that whereas the defendant on the
TO WIT day of in the year of our

Lord - made bis bill of exchange in writing, and
thereby required one J. K. to pay to the plaintiff £ -

days (weeks or months) after the sight (or date)
thereof; and the same was then presented to the said
J. K. for acceptance, and the said J. K. then refused
to accept the same, of al which the defendant had due
notice, whereby he became liable to pay to the plaintiff
the amount of the said bill.

Count on an Inland Bill of Exchange against Drawer by
Indorsee, on non-acceptance.

-DISTRICT, For that whereas the defendant on the
TO WIT: - day of - in the year of our

Lord - made bis bill of exchange in writing, and
thereby required one J. K. to pay to the order of the
said defendant £ --- , - days (weeks or months)
after sight (or date) thereof, afd the said defendant then
indorsed the same to the plaintiff (or, and the defendant
then indorsed the same to one L. M., and the said L. M.
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then indorsed the same to the plaintif) and the same
was then presented to the said J. K. for acceptance, and
the said J. K. then refused to accept the same, of all
which the defendant had due notice, whereby he became
liable to pay to the plaintif the amount of the said bull.

Count of an Inland Bill of Exchange against Indorser by
Indorsee, on non-acceptance.

- DISTRICT, For that whereas one N. O. on the
To wrr: --- day of - in the year of our

Lord - made his bil of exchange in writing, and
thereby required one P. Q. to pay to the order of him
the said N. O. (or of one X. Y.) £ , days
(weeks or months) after the sight (or date) thereof and
the said N. O. (or the said X. Y.) then indorsed the
said bill to the defendant (or to R. S. and the said R. S.
then indorsed the same to the defendant) and the said
defendant then indorsed the same to the plaintiff and
the same was then presented to the said P. Q. for ac-
ceptance, and the said P. Q. then refused to accept the
same, of all which the defendant had due notice; whereby
he became liable to pay the amount of the said bill to
the said plaintif.

Count on an Inland Bill of Exchange against Payee by
Indorsee, on non-acceptance.

-- DISTRICT, For that whereas one N. O. on the
TO WIT: f- day of - in the year of our

Lord - made his bill of exchange in writing, and
thereby required one P. Q. to pay to the defendant or
order £ -, - days (weeks or months) after the
sight (or date) thereof; and the defendant then indorsed
the said bill to the said plaintif (or to one R. S. and the
said R. S. then indorsed the same to the plaintif), and
the same was then presented to the said P. Q. for accept-
ance; and the said P. Q. then refused to accept the
same; of all which the defendant then had due notice;

r
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whereby he became liable to pay to the plaintif the
amount of the said bill.

Count on a Promissory Note according to the Form in the
Statute of 3 Vic. chap. 8.

DISTRICT, For that whereas the said - (the
TO WIT: maker of the note) on the - day

of - at - made his promissory note in writing,
and thereby promised (setting forth the note in the usual
manner) and the said - (the first, second, or other
indorsees) afterwards duly indorsed the same, and the
said - (the last indorsee) delivered the said note so
indorsed to the said plaintif (aver presentment, notice,
&c., when by law necessary in the particular case) by
reason whereof the said (all the defendants) became
jointly and severally liable to pay to the said plaintif
the said sum of money in the said note specified, and
being so liable, afterwards jointly and severally promised the
said plaintif to pay him the same. (Add the usual breach.)

Count on a Bill of Exchange according to the Form in the
Statute of 3 Vic. chap. 8.

DISTRICT, For that whereas the said - (the
TO WIT: . drawer) on the - day of - at

drew bis certain bill of exchange directed to -
(setting forth the bill according to its tenor and effect)
and the said - (the drawer) afterwards duly accepted
the same ; and the said - (the first and other in-
dorsers) afterwards duly indorsed the said bill of ex-
change; and the said - (the last indorser) delivered
the said bill so indorsed to the said plaintif (aver pre-
sentment, protest, notice, &c., where by law necessary in
the particular case) by reason whereof the said - (all
the defendants) became jointly and severally liable to
pay to the said plaintif the said sum of money in the
said bill specified, and being so liable afterwards jointly
and severally promised the said plaintif to pay him the
same. (Add the usual breach.)
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Directions for Declarations on Bills when the Action is
brought for non-payment.

First.-On Bills payable after date.

If the declaration be against any party to the bill ex-
cept the drawer or acceptor, and the bill be payable at
any time after date, and the action be brought for non-
payment, it will be necessary to insert as in declarations
on promissory notes, immediately after the words denot-
ing the time appointed for payment, the following words,
viz., "which period had elapsed before the commence-
"ment of this suit;" and instead of averring that the bill
was presented to the drawee for acceptance, and that he
refused to accept the same, to allege that the drawee
(naming him) " did not pay the said bill although the
"same was duly presented on the day when it became due."

Second.-On Bills payable after sight.
And if the declaration be against any party except the

drawee or acceptor, and the bill be payable at any time
after sight, it will be necessary to insert after the words
denoting the time appointed for payment, the following
words, to wit: "and the said drawee (naming him) then
"saw and accepted the same, and the said period had
"elapsed before the commencement of this suit," and
instead of alleging that the bill was presented for accept-
ance and refused, to allege that the drawee (naming him
did not pay the said bill, although the same was duly
presented when it became due.

Directions for Declarations un Bills or Notes payable
at sight.

If a note or bill be payable at sight, the form of the
declaration must be varied so as to suit the case, which
may be easily done.

On Foreign Bills.
Declarations on foreign bills may be drawn according to

the principles of these forms with the necessary variations.
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Common Counts.
- DISTRICTl For that whereas the defendant, on the

Goods TO WIT: j - day of - in the year of our
Lord - was indebted to the plaintif in £ - for
goods bargained and sold (or sold and delivered) by the
plaintif to the defendant at his request.

Work. And in £ - for work done and materials for the
saine provided by the plaintiff, for the defendant, at his
request.

Money ient. And in £ for money lent by the plaintif to the
defendant, at his request.

Money paid. And in £ for money paid by the plaintif for the
use of the defendant, at his request.

Monepy And in £ for money received by the defendant
rteived. for the use of the plaintif.

A ccourit And in £ for money found to be due from the
eÏ." defendant to the plaintiff, on an account stated between

them.
General Conclusion.

And thereupon the defendant in consideration of the
prenises respectively, promised to pay the said several
sums of money respectively to the plaintif. Yet he hath
not paid any of the said monies or any part thereof; to
the plaintiff's damage of £ - and therefore he brings
suit, &c.

If the declaration contains only one count on a bill of
exchange, promissory note, or for money, the conclusion
and breach must be framed to suit the case.

PLEADINGS IN PARTICULAR ACTIONS.

1. ASSUMPSIT.

1>posed,, Firstly. (b) In all actions of assumpsit, except on bills
unider statute
7th WMn. Iv. of exchange, and prominssory notes, the plea of non-
cap. 3.

(b) By the terms of the above rule the plea of non assumpsit
is to operate only in denial of the express contract or promise
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assumpsit shall operate only as a denial in fact of the
express contract or promise alleged, or of the matters of

alleged, or of the matters of fact from which the contract or
promise alleged may be implied by law, and as the promise
alleged in an indebitatus count is only inplied from the plain-
tiff's proof that the alleged debt had been contracted, and was
completely due and actually payable before the action was com-
menced, the plea of non assumpsit to an indebitatus count
denies that the alleged debt was due, and also denies that the
implied promise to pay on request had been made ; where,
therefore, no debt has become completely due, no special plea
is necessary, as where the credit for goods sold and delivered
has not expired.-Cousens v. Paddon. 4 Dowl. 492; Gregory
v. Hartnoll. Ib. 699. ¯And where the requisites of the statute
of frauds have not been complied with, the general issue is
sufficient to let the defendant into this defence.-Leaf v.
Tuton. 10 M. & W. 393; although it had been previously
decided that such defence should be specially pleaded.-Maggs
v. Ames. 4 Bing. 470. So in assumpsit for use and occu-
pation, a defence that the premises were held under a
demise from the plaintiff for rent payable quarterly,
and that before the rent became due, the plaintiff evicted
the defendant, could be made under the general issue.
- Prentice v. Elliott. 5 M. & W. 606. So also the
partnership of the plaintiff and defendant.-Payne v. Hales.
5 M. & W. 598. And in action for wages, under this
plea, the defendant may shew what the services -were worth,
and the jury may give damages accordingly.-Baillie v. Kell.
4 Bing. N. C. 638. And in assumpsit on. a guarantee, under
the general issue the defendant may shew that the considera-
tion alleged in the declaration is not the real consideration to
be inferred from the instrument.-Raikes v. Todd. 1 P. & D.
138. So that the goods, &c., were not according to contract,
and were not accepted or were returned.-Flight v. Booth.
1 Bing. N. C. 70. And that part of contract not performed
by plaintiff, and no benefit to defendant.-Oxendale v.
Wetherall. 9 B. & C. 386; Gardner v. Alexander. 3 Dowl. 146.
Attorney's bill not delivered more than a month before action
brought.-Beck v. Mordaunt. 4 Dowl. 112 ; Moore v. Boul-
cott. 2 Dowl. 145. But an alteration in the contract after
execution must be pleaded specially.-Hemming v. Trenery.
1 P. & D. 661. And where the plaintiff declared specially
that in consideration that he had sold and delivered twenty
tons ef best Dutch lead to the defendant, the defendant pro-
mised to deliver him prussiate of potash to the same amount,
and the plaintiff averred the delivery of the lead, but alleged
as a breach that the defendant would not deliver the full

P 2
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fact from which the contract or promise alleged may be
implied by law.

Ex. Gr.-In an action on a warranty the plea will
operate as a denial of the fact of the warranty having
been given, upon the alleged consideration, but not of
the breach: and in an action on a policy of insurance,
of the subscription to the alleged policy by the defen-
dant, but not of the interest, of the commencement of
the risk, of the loss, or of the alleged compliance with
warranties.

In actions against carriers and other bailees, for not
delivering or not keeping goods safe, or not returning
them on request, and. in actions against agents, for not
accounting, the plea will operate as a denial of any ex-
press contract to the effect alleged in the declaration,
and of such bailment or employrnent as would raise a
promise in law to the effect alleged, but not of the breach.

In an action of indebitatus assumpsit for goods sold
and delivered, the plea of non assumpsit will operate as
a denial of the sale and delivery in point of fact; in the
like action for money had and received, it will operate as
a denial both of the receipt of the money and the exist-
ence of those facts which make such receipt by the
defendant a receipt to the use of the plaintiff.

Secondly. (c) In all actions upon bills of exchange and

quantity of potash : Held that under non assumpsit the defen-
dant could not give in evidence that the lead was of inferior
quality, but should have specially pleaded it.-Pegg v. Stead.
9 C. & P. 636. So illegality of sale or contract must in all
cases be specially pleaded.-Fenwick v. Laycock. 1 Gale &
D. 87. - Clutterbuck v. Coffin. 1 Dowl. N. S. 479, even
though such illegality appears on the plaintiff's pleadings, or
by his own evidence.-Daintree v. Hutchinson. 10 M. î W.
85. In assumpsit on an attorney's bill, the defendant may prove
under the general issue, that the work became ultimately
useless through the plaintiff 's negligence.-Bracey v. Carter.
12 A. & E. 373.

(c) If non assumpsit is pleaded in an action on a bill of
exchange or promissory note, the plaintiffmay sign judgment.
-Kelly v. Villebois. 3 Jurist 1172. Where to an action on
a bill of exchange, together with the money counts, the
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promissory notes, the plea of non assumpsit shall be in-
admissible: in such actions therefore a plea in denial
must traverse some matter of fact.

Ex. Gr.-The drawing, or making, or indorsing, or
accepting, or presenting, or notice of dishonour of the
bill or note.

Thirdly. In every species of assumpsit, al matters in
confession and avoidance, including not only those by
way of discharge, but those which shew the transactions
to be either void or voidable in point of law, on the
ground of fraud or otherwise, shal be specially pleaded.

Ex. Gr.-Infancy, coverture, release, payment, per-
formance, illegality of consideration, (either by statute or
common law) drawing, indorsing, accepting, &c., bills or
notes by way of accommodation, set off; mutuqal credit,
unseaworthiness, misrepresentation, concealment, devia-
tion, and various other defences, must be pleaded.

Fourthly. In actions on policies of assurance, the in-
terest of the assured may be averred thus ; "that A. B.
" C. and D. or some or one of them, were or was inte-
" rested, &c.," and it may also be averred, that the insur-
ance was made for the use and benefit, and on the
account of the person or persons so interested.

IL. IN COVENANT AND DEBT.
Firstly. In debt on speciality, or covenant, the plea of

non est factum shall operate as a denial of the execution

defendant pleads non assumpsit to the whole declaration, the
plaintiff should sign judgment as to the count on the bill, and
enter a nolle prosequi as to the other counts. -Fraser v.
Newton. 3 Dowl. 773. Where the first count of a deelaration
was on a bill of exchange, and the second on an account
stated, and two pleas were pleaded, and there had been judg-
ment on demurrer for the plaintiff on the plea to the count on
the bill, and issue joined on the other which was not a plea
of payment: }Held that upon a venire ad triandum et inquiren-
dum, it was not necessary to produce the bill..-Lane v. Mul-
lins. 1 Dowl. N. S. 562. A plea denying the indorsement of
a bill of exchange puts in issue not only the fact of the signa-
ture, but also a delivery with intent to transfer the bill.--
Marston v. Allen. 1 Dowl. N. S. 442.
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of the deed in point of fact only, and all other defences
shall be specially pleaded, including matters which make
the deed absolutely void, as well as those which make it
voidable.

Secondly. (d) The plea of nil debet shal not be allowed
in any action, except in debt on penal statutes.

Thirdly. (e) In actions of debt on simple contract,
other than on bills of exchange and promissory notes, the

(d) The 4th section of the statute 21 Jac. 1 ch. 4, allowing
the special matter to be given in evidence under the general
issue, applies to penal actions given by subsequent statutes,
and therefore nil debet is a good plea in an action for the
penalty on 11 Geo. 2 c. 19 § 4, for fraudulently removing
goods from the premises of a tenant.-Jones v. Williams. 7
Dowl. 206 ; Faulkner v. Chevell. 2 P. & D. 262. If nil debet
be pleaded to a declaration containing a count on an account
stated, it is bad for the whole declaration, although to the
other counts it is a good plea by statute.-Calvert v. Moggs.
10 A. & E. 632.

(e) Under the plea of "never was indebted," evidence of
an admission by the plaintiff before action brought, that the
balance of accounts was in favor of the defendant, is inadmis-
sible.-Evans v. Downes. 2 Jurist 1066. In debt for goods
sold and delivered, and on account stated, it is not competent
for the defendant under the plea of nunquam indebitatus to
show that the goods in question originally belonged to athird
party, who had assigned his property for the benefit of his
creditors, and had since given an authority to the plaintiff to
sell the individual goods.-Poole v. Williams. 4 Jurist 748.
In debt the defendant may plead to the debt and not to the
damages, or vice versa.-Benry v. Earl. 8 M. î- W. 228.
Under a plea of nunquam indebitatus in debt for goods bar-
gained and sold, it is open to the defendant to object that the
contract is void by the seventeenth section of the statute of
Frauds.-Freeken v. Thomlinson. 1 Man. e G. 772. In an
action on an attorney's bill, plea nunquam indebitatus, the
plaintiff may shew that a greater amount is due to him than
the master allowed on taxation, pursuant to an order for
changing the attorney in the course of the cause, in which
the costs were incurred.-Beck v. Cleaver. 9 Dowl. 111.-
Where goods were sold and paid for immediately, held that
this payment could be shewn under nunquam indebi tatus.-
Bussey v. Barnett. 1 Dowl. N. S. 646. Debt for use and
occupation for half a year ending in May, 1840-plea, nun-
quam indebitatus, At the trial it appeared that the defendant
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defendant may plead that "lhe never was indebted in
"manner and form as in the declaration alleged," and
such plea shall have the same operation as the plea of
non assumpsit in indebitatus assumpsit; and all matters
in confession and avoidance shall be pleaded specially,
as above directed in actions of assumpsit.

Fourthly. In other actions of debt in whieh the plea
of nil debet has been hitherto allowed, including those on
bills of exchange and promissory notes, the defendant
shal deny specifically some particular matter of fact
alleged in the declaration, or plead specially in confession
and avoidance.

III. DETEIUE.

(f) The plea of non detinet shall operate as a denial
of the detention of the goods by the defendant, but not
of the plaintiff's property therein; and no other defence
than such denial shall be admissible under that plea.

IV. IN CASE.

Firstly. (g) In actions on the case, the plea of "not

was tenant to the plaintiff from year to year ; and that in
April, 1839, it was agreed that the tenancy should be put au
end to at the following martinmas ; and that at that time the
defendant accordingly delivered up the keys of the premises,
and paid the rent then due: Held that evidence of this agree-
ment was admissible under the plea.-Washington v. Har-
than. 6 Jurist 127.

(f) The plea of non detinet merely puts in issue the fact of
detention. If the defence be that the plaintiff was not pos-
sessed of the goods, or that the defendant was justified in
detaining them, it should be specially pleaded.-Richards v.
Frankum. 6 M. & W. 420. In detinue upon issue joined on a
plea denying property in the plaintiff, it is no defence that
there are other persons co-tenants with the plaintiff, who are
not joined in the action.-Broadbent v. Leadward. 11 A. & E.
209. On a plea in detinue that the goods are not the goods of
the plaintiff, the defendant may set up.a lien.-Lane v. Tew-
son. 12 A. & E. 116 n.

(g) In case for a maliclous arrest, the plea of not guilty
merely puts in issue the wrongful act, viz., the mahcious
arrest without probable cause.-Watkins v, Lee. 5 M. & W.
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"guilty" shal operate as a denial only of the breach of
duty, or wrongful act alleged to have been committed by

270; Atkinson v. Raleigh. 6 Jurist 731. In:case'against the
defendant for negligence in driving his horse and cart against
the plaintiff's horse : Held that under "l not guilty," the defen-
dant could not shew that he was not the person driving when
the injury happened, and that the cart did not belongto him;
and after trial the court refused leave to amend by substituting
another plea.-Taverner v. Little. 5 Bing. N. C. 676. In case
for a nuisance in keeping a mizen near the plaintiff's house,
whereby the air was corrupted, under "lnot guilty," te
defendant was not allowed to give in evidence an uninter-
rupted use of it for twenty years.-Flight v. Thomas. 2 P. & D.
531. In case for negligent driving, where the plaintiff's pos-
session of the carriage alleged to have been negligently driven
is stated in the declaration by way of inducement, such pos-
session is admitted by the plea of not guilty.-Emery v. Clark.
2 M. & Rob. 260. The plea of not guilty in case for erecting
a cess pool near a well, and thereby contaminating the water
of the well, puts in issue both the fact of the erection of the
cess pool, and that the water was thereby contaminated.-
Norton v. Scholfield. 9 M. & W. 665. The declaration
alleging that the defendant was possessed of a waggon and
horses, which were under the care of his servant, and the
servant was driving them, and that the defendant, by his
said servant, so carelessly drove the sane, that the plaintiff's
carriage was injured ; on a plea of not guilty, the defendant
cannot prove that the servant and horses were not his.-Hart
v. Crowley. 12 A. & E. 378.

Where not guilty is pleaded, if a conversion in fact be
proved, the plaintiff is entitled to a verdict, although it appear
from the evidence that, at the time of such conversion, the
plaintiff had parted with his property in the goods.-Vernon

Trover. v. Shipton. 2 M. & W. 9. In trover it appeared that the
plaintiff being the legal owner of the goods in question, they
were seized while in the actual possession of a third party,
under an execution against such third party and sold to the
defendant; Held that under a plea denying the plaintiff's
possession, the defendant might shew the plaintiff authorized
the sale.; and that a jury might infer such authority from the
plaintiff consulting with the execution creditor as to the dis-
posal of the property, without mentioning his own claim,
after he knew of the seizure and intention to sell.-Pickard
v. Sears. 6 Ad. & E. 469. Under not guilty, the defendant
cannot set up an absolute property in himself by sale from
the plaintiff.-Barton v. Brown. 5 M. & W. 298. The plea
that the plaintiff was not possessed puts in issue the right of
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the defendant, and not of the facts stated in the induce-
ment; and no other defence than such denial shall be
admissible under that plea; all other pleas in denial shall
take issue on some particular matter of fact alleged in
the declaration.

Ex. Gr.-In an action on the case for a nuisance to
the occupation of a bouse by carrying on an offensive
trade, the plea of "lnot guilty" will operate as a denial
only that the defendant carried on the alleged trade in
such a way as to be a nuisance to the occupation of the
house, and will not operate as a denial of the plaintiff's
occupation of the bouse. In an action on the case for
obstructing a right of way, such plea will operate as a
denial of the obstruction only, and not of the plaintiff's
right of way; and in an action for converting the plain-
tiff's goods, the conversion only, and not the plaintiff's
title to the goods.

In an action of slander of the plaintiff in bis office,
profession, or trade, the plea of "not guilty" will operate
to the same extent precisely as at present, in denial of
speaking the words, of speaking them maliciously, and in
the sense imputed, and with reference to the plaintiff's
office, profession or trade; but it will not operate as a
denial of the fact of the plaintiff's holding the office, or
being of the profession or trade alleged.

In actions for an escape it will operate as a denial of
the neglect or default of the sheriff or bis officers, but
not of the debt, judgment, or preliminary proceedings.
In this form of action, against a carrier, a plea of "not

the plaintiff to the possession of the goods at the time of the
conversion.-Isaac v. Belcher. 7 Dowl. 516. Under not
guilty, thedefendant cannot shew a right to detain the goods
on a delivery of them to him by the. plaintiff, as a security for
rent.-White v. Teal. 4 Jurist, 890; 4 Per. 7 D. 43. A lien
may be given in evidence, under the plea " that the plaintif
was not lawfully possessed."-Brandas v. Barnett. 1 Man. &
G. 208. In trover for goods seized under a claim of toll,
alleged to be due for landing them at a particular wharf, the
defendant eau set up his claim to the toll under the plea of
not possessed.-Webb v. Tripp. i DowL. N. S. 589.
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"guilty" will operate as a denial of the loss or damage,
but not of the receipt of the goods ty the defendant as
carrier for hire, or of the purpose for which they were
received.

Secondly. Al matters in confession and avoidance shal
be pleaded specially as in actions of assumpsit.

V. IN TREsPAss.
Firstly. (h) In actions of trespass quare clausum fregit,

the close or place in which, &c., must be designated in
the declaration by name or abuttals, or other description,
in failure whereof the defendant may demur specially.

Secondly. (i) In actions of trespass quare clausum fre-
git, the plea of "not guilty" shall operate as a denial
that the defendant committed the trespass alleged in the
place mentioned, but not as a denial of the plaintiff's

(h) In trespass quare clausum fregit, the declaration des-
cribed the locus in quo as part of the sea beach, and lying
between high water mark and low water mark, and abutting
landwards towards the north on five closes, particularly des-
cribed. Upon the trial, it appeared that these abuttals were
not immediately contiguous to the locus in quo, but that there
intervened a waste strip of shingle, which was no part of the
sea beach, held that the abuttals vere not proved.-Webbers
v. Richards. 1 Gale & D. 114. A description of a close by
two abuttals only is a sufficient compliance with this rule.-
North v. Ingamells. 9 M. & W. 249.

(i) The plea of liberum tenementum admits the plaintiff's
possession, and renders it incumbent on the defendant to prove
title, either by deed or by shewing twenty years' actual pos-
session.-Brest v. Lever. 7 M. eg W. 593. On a plea of libe-
rum tenementum to a close named in the declaration, the
defendant is entitled to a verdict, if he establish a title to that
prt of the close on which the trespass was committed, and is
not bound to prove a title to the whole close.-Smith v.
Royston. 8 M. & W. 381.

It was intended by the Court of Queen's Bench that these
rules should have been in force after Hil. Term, 6 Vic., but

Proviso. the time of their coming into operation was altered by the
legislature to the last day of Trin. Term, 6 & 7 Vie., since
which day they have been in operation as to all pleas, &c.
pleaded after 'Trin. Term, although pleaded to declarations
filed in or before that term,-Mieh. Term, 7 Vic. P. C. Jones J.
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possession, or right of possession of that place, which, if
intended to be denied, must be traversed specially.

Thirdly. In actions of trespass de bonis asportatis, the
plea of "fnot guilty" shall operate as a denial of the
defendant having committed the trespass alleged, by
taking or damaging the goods mentioned; but not of
plaintiff's property therein.

Fourthly. Where in an action of trespass quare clau-
sum fregit, the defendant pleads a right of way, with
carriages and cattle, and on foot, in the same plea, and
issue is taken thereon, the plea shall be taken distribu-
tively, and if a right of way with cattle, or on foot only,
shall be found by the jury, a verdict shall pass for the
defendant in respect of such of the trespasses proved as
shall be justified by the right of way so found, and for
the plaintif in respect of such of the trespasses as shall
not be so justified.

Fifthly. And in all actions in which such right of way
as aforesaid, or other similar right, is so pleaded that the
allegations as to the extent of the right are capable of
being construed distributively, they shall be taken dis-
tributively.

Provided nevertheless that nothing contained in any
of the above rules or regulations, relating to pleading in
particular actions, shall apply to any case in which the
declaration shall bear date before the last day of Hilary
Terni next.

XXXVI. Al special traverses or traverses with an Proposed
inducement of affirmative matter, shall conclude to the understatute

7th Wn, IV.
country: Provided that this regulation shall not preclude cap. 3.
the opposite party from pleading over to the inducement
when the traverse is immaterial.

XXXVII. (j The form of a demurrer shall be as Proposed
follows :W. V.

cap. 3.
(j) A demurrer commencing " and the defendant says that

the said declaration is not sufficient in law ;" and then, pro-
ceeding to assign separate causes of demurrer to each count,
is in form a demurrer to the whole declaration, and if any
count be good the plaintiff is entitled to judgment, the de-

G
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" The -said defendant by - his attorney (or in
person, &c.) or.the said plaintiff) says that the declara-
tion (or plea, &c.) is not sufficient in law" (showing the
special causes of demurrer if any).

The form of a joinder in demurrer shall be as follows:
" The said plaintiff (or defendant) says that the de-

claration (or plea, &c.) is sufficient in law."
XXXVIII. In al cases under the statute 7 Will. IV.

Proposed c. 3, in which after a plea in abatement of the non-
understatutejoinder of another person, the plaintiff shal, without
7th Wm. IV."
,p. 3. having proceeded to trial on an issue thereon, commence

another action against the defendant or defendants in
the action in ,which such plea in abatement shah have
been pleaded, and the person or persons named in such
plea in abatement, as joint contractors, the commence-
ment of the declaration shal be in the following form:

"(Venue.) A. B. by E. F. his attorney (or in his own
"proper person, &c.) complains of C. D. and G..H.,
" which said .C. D. has heretofore pleaded in abatement
"the non-joinder of the said G. H. &c." The same
form to be used mutatis mutandis in cases of arrest cr
detainer.

XXXIX. In al actions by and against executors or
administrators, or persons authorised by acts of parlia-

Proposed ment to sue or be sued as nominal parties, the character

"d" tma Iu ln which the plaintif or defendant is stated on the record
cap. 3. to sue or to be sued, shall not in any case be considered

as in issue unless specialy denied.
XL. The entry of proceedings on the record for trial

or on the judgment roU (according to the nature of the
Proposed case), shall be taken to be, and shall be in fact the first
t h atue entry of the proceedings in the cause, or of any part

cap. 3. thereof upon -record, and no .fees shall be payable in
respect of any prior entry made, or supposed to be made,
on any rol or record whatever.

murrer being too large.-Parrett Navigation Company. v.
Stower. 6 M..& W. 564. A special demurrer for dupheity
must point out expressly, and not by way of description, in
what the duplicity consists.-Smith v. Clinch. 2 Gale, D.-225.
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XLI. (k) In a plea or subsequent pleading intended Proposed
to be pleaded in bar of the whole action generally; it unde statue

shall not be necessary to use any allegation of actionem cap. 3.
non, or to the like effect, or any prayer of judgment;
nor shall it be necessary in any replication or subsequent
pleading intended to be pleaded in maintenance of the
whole action, to use any allegation of precludi non, or to
the like effect, or any prayer of judgment ; and al pleas,
replications and subsequent pleadings, pleaded without
such formal parts as aforesaid, shall be taken, unless
otherwise expressed, as pleaded respectively in bar of the
whole action, or in maintenance of the whole action:
Provided that nothing herein contained shall extend to
cases where an estoppel is pleaded.

XLII. No formal defence shal be required in a pleaPr°posed
and it shall commence as follows: 7th Wm. IV.

"The said defendant by his attorney (or in cap.3.
person, &c.) says that, &c."

XLIII. It shail not be necessary to state in a second Proposed
or other plea or avowry, that it is pleaded by virtue ofthde a ue
the statute, or to that effect. cap. 3.

(k) This rule applies to a plea answering the whole of the
count to which itis pleaded, though there are other counts which
it does not answer.-Bird v. Higginson. 6 A. & E. 824. So,
if a plea be pleaded in total bar of a particular part of a
count, it is not requisite in a replication replying specially to
it, to commence with the formula of precludi non, or conclude
with a prayer of judgment.-Phillips v. Roderick. 2 Jurist
419. The formal commencement actionem non is necessary
in a plea to part of the cause of action, whether pleaded in
bar or only to the further maintenance of the particular part
to which it is pleaded.-lpward v. Knight. 5 Bing. N. C. 338.
Pleas need not conclude with a verification, unless they con-
:ain affirmative matter; therefore a plea of the statute of
imitations without a verification is good, on special demurrer.

Bodenham v. Hill. 7 M. & W. 274. In debt for £200 for
work and labor, money paid, and on an aceount stated, the de-
fendant pleaded, first never indebted ; secondly as to parcel,
&c., a set off; and, thirdly, as. to other parcel, &c., paynment,:
Held, on special demurrer, that the second and third pleas
were good, without the allegation of actionem non, or prayer
of judgment.--Ratton v. Davis. 1 Gale & D. 21. 1 Q. B. 496.
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Proposed XLIV. No protestation shall hereafter be made in
undestatu eany pleading, but either party shal be entitled to the
cap. 3. sarne advantage in that or other actions as if a protesta-

tion had been made.

Proposed XLV. Issues, judgments, and other proceedings, shal
understatute be in the several forms in the schedule hereunto annexed,

.ca . . or to the like effect, mutatis mutandis: Provided that in
cases of non compliance, the court or a judge may give
leave to amend.

No.1.

Form of an Issue in Fact in the Queen's Bench.

In the Queen's Bench.
The (day of declaration) day of - in the

year of our Lord, 18
"(Venue.) A. B. by E. F. his attorney (or in his own

"proper person) or by E. F. who is admitted by the
"court here to prosecute for the said A. B. who is an
"infant within the age of twenty-one years, as the next
"friend of the said A. B. (as the case may be) complains
"of C. D. for that (copy the declaration from these
" words to the end, and the plea and subsequent plead-
ings to the joinder of issue).

" Thereupon the Sheriff is commanded that he cause
" to come here on the day of - twelve, &c. by
" whom, &c. and who neither, &c. to recognize, &c. be-
"cause as well, &c."

No. 2.

Form of Nisi Prius Record in the Queen's Bench.

The placita are to be omitted.
Copy the issue to the end of the award of the venire,

and proceed as follows:
"Afterwards on the - day of - in the year

"- the jury between the parties aforesaid is respited
"here until the - day of - unless - shaU
"first come on the - day of - t - according
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"to the form of the statute in such case made and pro-
"vided, for default of the jurors, because none of themn
"did appear. Therefore let the sheriff have the bodies
"of the said jurors accordingly."

The postea is to be in the usual form.

No. 3.

Form of Judgment for the Plaintif in Assumpsit.

Copy the issue to the end of the award of the venire,
and proceed as follows:

" Afterwards the jury between the parties is respited
"until the - day of - unless - shall first
"cone on the - day of - at - according to
"the form of the statute in that case rade and provided,
"for default of the jurors because noue of them did
"appear.

"Afterwards on the - day of - came the par-
"ties aforesaid, by their respective attorneys aforesaid,
"(or as the case may be) and - before whom the
" said issue was tried, hath sent hither his record had
"before him in these words:"

Copy postea.
" Therefore it is considered that the said A. B. do

recover against the said C. D. his said damages (costs
and charges) by the jurors aforesaid, in form aforesaid

"assessed, and also - pounds, for his costs and
"charges by the court here adjudged of increase to the
"said A. B. with his assent, which said damages, costa
"and charges, in the whole amount to - pounds;
"and the said C. D. in mercy, &c."

(Signed) JNo. B. ROBINSoN, C. J.
J. B. MAcAÂULr, J.
JONAS JONEs, J.
ARcHn. McLEAN, J.
Cm. A. HAGERMAN, J.

Toronto, 20tb April, 1842.
G 2



JURISDICTION OF CoIETS OF

STATUTES.

34 GEo. III. cH. 2.

An Act to establish a superior Court of Civil and Criminal
Jurisdiction, and to regulate the Court of Appeal.

1. For the general and regular administration of jus-
tice throughout this Province, Be it enacted, &c., that
there be constituted and established, and there is hereby
constituted and established, a court of law, to be called
and known by the name and style of His Majesty's Court
of King's Bench (a) for the Province of Upper Canada,
which shall be a court of record of original jurisdiction,
and shall possess all such powers and authoritios as by
the law of England are incident to a superior court of
civil and criminal jurisdiction: and may and shall hold
plea in all and al manner of actions, causes or suits, as
well criminal, as civil, real, personal and mixed, arising,
happening or beginning within the said Province: and
may and shal proceed in such actions, causes or suits,
by such process and course, as shall tend, with justice
and despatch to determine the same: and may and shall
hear and determine all issues of law, and shall also hear
and by an inquest of good and lawful men, determine all
issues of fact that may be joined in any such action,
cause or suit, as aforesaid, and judgment thereon give,
and execution thereof award in as full and ample a man-
ner as can or may be done in Bis Majesty's Courts of
King's Bench, Common Bench, or in matters which re-

(a) Name and style of court to be Her Majesty's Court of
Queen's Bench in and for the Province of Upper Canada during
the reign of female sovereign.-2 Vie. ch. 1.



QUEEÑ'S BENCH AND APPEAL.

gard the king's revenue, by the Court of Exchequer in
England: and that his Majesty's Chief Justice of this
Province, together with two Puisne Judges (b) shall pre-
side in the said court, which court shall be holden in a
place certain, (c) that is in the city, town, or place, where
the Governor or Lieutenant-Governor shall usually reside :
and until such place be fixed, the said court shall be
holden at the last place of meeting of the Legislative
Council and Assembly.

33. The Governor, Lieutenant-Governor, or person
administering the government of this Province, or the
Chief Justice of the Province, together with any two or
more members of the Executive Council of the Province,
shall compose a Court of Appeal (d) for hearing and
determining all appeals from such judgments or sentences
as nmay lawfully be brought before them.

34. Provided always, that when any person having
given the judgment or sentence appealed from, shall be
a member of the Court of Appeal, it shal and may be
lawful for him to assign to the said court his reasons for
delivering such judgment, in case he shall be so disposed,
but he shall not .be at liberty to give his vote in the
decision of the question before the court.

35. An appeal shall lie to the court of the Governor
and Executive Coundil, from all judgments given in the
said Court of King's Bench, in all cases where the matter
in controversy shall exceed the sum of one hundred
pounds, or shall relate to the taking of any annual or
other rent, customary or other duty, fee or any other
such like demand, of a general'and public nature, affect-
ing future rights, of what value or amount soever the
same may be, upon proper security being given by the

(b) Increased to four, 7 Will. IV. ch. 1; members of Court of
Appeals from Chancery.-7 Will. 4 ch. 2. § 17.

(c) See 2 Will. IV. ch. 8, Act of Union 3 & 4 Vic. ch. 35.
§44.

(d) Vice Chancellor to be member of Court of Appeals.-
7 WiIL IV. ch. 2. §13. And in appeals from decisions of
Vice Chancelor,Puisne Judges to be members of Court of Ap-
peals.-Ib. § 17.
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appellant that he will effectually prosecute bis appeal,
and answer the condemnation, and also pay such costs
and damages as shall be awarded in case the judgment
or sentence appealed from shall be affirmed, and that
upon perfecting such security execution shall be stayed
in the original cause.

36. The judgment of the said Court of Appeal shall
be final in al cases where the matter in controversy shall
not exceed the sum or value of five hundred pounds
sterling, but in cases exceeding that amount, as well as
in al cases where the matter in question shall relate to
the taking of any annual or other rent, customary or
other duty, or fee, or any other such like demand of a
general and public nature, of what value or amount
soever the same may be, an appeal may lie to bis Ma-
jesty, in his Privy Council, upon proper security being
given by the appellant, that he will effectually prosecute
his appeal, and answer the condemnation, and also pay
such costs and damages as shall be awarded by bis
Majesty, in his Privy Council, in case the judgment of
the said Court of Governor and Executive Council, or
Court of Appeais shall be affirmed; and upon the per-
fecting of such security, execution of the said judgment
shall be stayed, until the final determination of such
appeal to the king in coundil.

35 GEo. III. cn. 4.

An Act to explain and amend an Act passed in the thirty-fourth
year of His Majesty's reign, intituled, "An Act to establish a
Superior Court of Civil and Criminal Jurisdiction, and to
regulate the Court of Appeal."

Preaible. WHtEREAS doubts have arisen respecting the jurisdiction
of bis Majesty's Court of bis Bench in this Province, as
far as the same may concern the condemnation of con-
traband goods: Be it therefore enacted by the King's
most Excellent Majesty, by and with the advice and
consent of the Legislative Council and Assembly of the
Province of Upper Canada, constituted and assembled



QUEEN'S BENCH AND APPEAL.

by virtue of and under the authority of an Act passed in (See 4 Geo.
the Parliament of Great Britain, intituled " An Act to IV. sess. 2

Ch, 11,S. 18;repeal certain parts of an Act passed in the fourteenth 2 Wm. IV.
year of bis Majesty's reign, intituled, 'An Act for making esa a
more effectual provision for the government of the Pro- Wrn. IV. ch.
vince of Quebec, in North America,' and to make fur-
ther provision for the government of the said Province,"
and by the authority of the same, That from and after
the passing of this Act, al actions of debt, bill, plaint or
information, that may be brought upon any seizure of
contraband goods, by any ordinance or act in force, or to Juiisdiction
be in force in this Province, for the prevention of smug- granted to

gling, or any clandestine or unlawful commerce or inter- King'sBench
course heretofore, now or hereafter carried on, or to be "c oons for
carried on, by and between his Majesty's subjects or as contra-

band, andpeople of any other state or country, when and where process to be
the same may be prohibited, shal be heard and deter- had therein,

mined in bis Majesty's Court of bis Bench, and that it cases in his
shall and may be lawful upon any action of debt, bill, CoetofE
plaint or information, brought or to be brought upon any chequc in
seizure before this Act made, or to be hereafter made of
any contraband or prohibited goods, now or hereafter
made or to be made contraband, for the Justices of bis
Majesty's Bench for the time being, to proceed to the
hearing and determining thereof, in as full and ample a
manner as is now done and practised in his Majesty's
Court of Exchequer in England, and to condemn the
same, if it shall be lawful so to do, and to award such
damages and costs as may now or hereafter be given by
any ordinance or law now in beihg, or hereafter to be, for
the regulation of the commerce of this country, any ordi-
nance or law to the contrary hereof in any wise notwith-
standing.

58 GEO. III. cn. 4.
An Act to regulate the Costs in certain cases in the Court of

King's Bench.
WEREAs the District Courts, established in the several
districts of this Province, were intended as well to relieve Preamble.
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defendants from the charge of answering in the Superior
Court, as to facilitate the suitor; and whereas suits of
the proper competence of the said District Courts are

I actions frequently brought into the Court of King's Bench, having
broughtin concurrent jurisdiction, to the great increase of costs and
the lCing's ~ate
Bench,which charges to the parties : For remedy whereof, be it there-
the District fore enacted by the King's most Excellent Majesty, by
Courts are
coompetent to and with the advice and consent of the Legislative
try, none but Council and Assembly of the Province of Upper Canada,
District
Court costs constituted and assembled by virtue of and under the
shaglbtas ed authority of an Act passed in the Parliament of Great
defendant, Britain, intituied, "An Act to repenil certain Darts of an
unless the r
judge certi- Act passed in the fourteenth year of his Majesty's reign,
fies, &c. intituled, ' An Act for making more effectual provision

for the government of the Province of Quebec, in North
America,' and to make further provision for the govern-
ment of the said Province," and by the authority of the
same, That in any suit hereafter to be brought in the
Court of King's Bench, which suit may be of the proper
competence of the District Court, (e) no more costs shal

(e) The plaintiff was not allowed full costs, where in an
action of covenant he recovcred only £2, and the judge did
not certify.- Gard.ner v. Stoddard. E. T. Il Geo. 4. Where
the plaintiff and the defendant, and the plaintiff's witnesses
resided in different districts, full costs were allowed on a
cause of action within the jurisdiction of the District Court.-
Hugill v. Driscoll. M. T. 1 Will. IV. The plaintiff was
allowed full costs on a promissory note, the amount of which
had been reduced within the jurisdiction of the District
Court, after action brought.-Kilborn v. Wallace. M. T. 3
Will. IV.; contra, where reduced before action.-Donelly v.
Gibson. H. T. 2 Vie. Where one of the plaintiffs was the
Judge of the District Court, of the district in which the defen-
dant resided, full costs were allowed, although the cause of
action was within the district court jurisdiction.-Jones et al.
v. Wing. H. T. 3 Will. IV. If the plaintiff's claim is within
the jurisdiction of the district court, a certificate will not be
granted, because the defendant's set off is beyond it.-Gooder-
ham v. Chilvers. E. T. 7 Will. 4. Full costs were allowed
on a promissory note for £10, where the defendant left the
district where he made the note, and was residing in another.
-Perrin et al. v. Carson. T. T. 2 & 3 Vie. The plaintiff is
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be taxed against the defendant, than would have been
incurred in the District Court in the same action, unless
the Judge who tried the cause of such suit or action,
shal certify in open court at the trial, (f) that it was a

not entitled to full costs on a cause of action within the juris-
diction of the district court, because he resides out of the
province.-Sawyer v. M'Donell. T. T. 7 Will. IV. Full
costs were allowed where there was no Judge of the District
Court in the district, where the cause of action arose when
the action was brought.-Jennings v. Dingman.; Willis v.
Meriton. T. T. 4 & 5 Vie. P. C. Macaulay J. Where the
plaintiff, on a declaration containing a special count and the
common counts, recovered a general verdict for a sum within
the jurisdiction of the district court, and did not obtain any
certificate for full costs: Held that he could tax only district
court costs. -Washburn v. Longley. M. T. 5 Vie.; Beattie
et al. v. Cook. M. T. 5 Vic. The plaintiff residing in the Lon-
don district, sold goods tothe defendant residinginthe Western
district, and the defendant there gave bis note for the amount:
Held that on a mere surmise that the consideration of the
note might be disputed, the plaintiff was not justified in suing
in the Queen's Bench, but should have sued in the Western
District Court, and could not therefore get full costs.-
Cronyn v. Probat. M. T. 5 Vie.

(f) A certificate for full costs on a verdict. which is for an
amount within the jurisdiction of the District Court, must be
moved for immediately after the trial.-Falls et al. v. Lewis.
E. T. 1 Will. IV. ; Patton v. Williams. H. T. 3 Vie. Where
there are issues in law as well as in fact, and a venire to try
the issues and assess the damages, and.a verdict is rendered
for the plaintiff for an amount within the jurisdiction of the
District Court, a certificate for costs must be applied for at
the trial, and an order cannot be made by a Judge under rule
9 E. T. 11 Geo. IV. ante page 6, 'as in cases of assessments
after judgment by default, for the taxation of such costs.-
Mahony v. Zwick. H. T. 5 Will. IV. If a Judge at nisi prius
orders a certificate for costs under this statute, it may be
drawn up at any time.-Linfoot v. O'Neill. M. T. 7 Will. IV.
Where a verdict was found for the plaintiff for a sum within
the jurisdiction of the District Court in a defended cause, and
the Judge at nisi prius did not grant a certificate for full
costs, but the plaintiff afterwards obtained an order for costs
in chambers from another Judge, as if the damages had been
assessed after judgment by default, the court set the order
aside.-McNab v. Reeves. H. T. 6 Vie. P. C. MeLean, J.
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And so much fit cause to be withdrawn from the District Court and
ofee~s commenced in the Court of King's Bench.dant's co minnce Cor 91.g
taxed against 2. And be it further enacted by the authority afore-
attorney said, That the defendant's costs taxed between client
exceed the and attorney in such suit not so certified, or so much
District thereof as shall exceed the costs taxable in the District
Court, sha l Court in such case, shall be set off against the plaintiff'sbe charged to
the plaintiff. costs taxed, to be recovered from defcnetant.

43 GEO. III. CH. 1.

An Act to allow time for the Sale of Lands and Tenements
by tle Sherif.

Preamble. WHEREAs it is expedient, in the present circumstances of
this Province, that some time should elapse after the

(See British issuing of process of execution against lands and tene-
Stat. 5 Geo.c

a1 t. 7.) ments, before the Sheriff proceeds to expose the same to
sale; Be it enacted by the King's most Excellent Ma-
jesty, by and with the advice and consent of the Legis-
lative Council and Assembly of the Province of Upper
Canada, constituted and assembled by virtue of and
under the authority of an Act passed in the Parliament
of Great Britain, intituled, " An Act to repeal certain
parts of an Act passed in the fourteenth year of his
Majesty's reign, intituled, 'An Act for making more
effectual provision for the government of the Province of
Quebec, in North America,' and to make further provi-
sion for the government of the said Province," and by
the authority of the same, That from and after the end
of this present session of Parliament, goods and chattels,
lands and tenements, shal not be included in the same
writ of execution, nor shal any such process issue against
the lands and tenements until the return of the process
against the goods and chattels.

2. And be it further enacted by the authority afore-
said, That the writ against the lands and tenements shall
not be made returnable in less than twelve months from
the teste thereof, nor shall the Sheriff expose the same
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to sale, within less than twelve months from the day on
which the writ shall have been delivered to him. (g)

57 GEo. M. CH. 9.

An Act to enable the Commissioners of Gaol Delivery, and Oyer
and Terminer, to proceed, although the Court of King's Bench
be sitting in the Hame District, for which they are commissioned.

WHEREAs by construction of law, without special provi-
sion to the contrary, the meeting of the Court of King's Preamble.
Bench, in any district, supersedes all commissions of
oyer and terminer and gaol delivery: And whereas, it
may so happen that the business of the spring assize, in
the Home District, may not be concluded before the first
day of Easter Term: Be it therefore enacted by the
King's most Excellent Majesty, by and with- the advice
and consent of the Legislative Council and Assembly of
the Province of Upper Canada, constituted and assem-
bled by virtue of and under the authority of an Act
passed in the Parliament of Great Britain, intituled, "An
Act to repeal certain parts of an Act passed in the four-
teenth year of his Majesty's reign, intituled 'An Act for
making more effectual provision for the government of
the Province of Quebec, in North America,'and to make
further provision for the government of the said Pro-

(g) A judgment is not a lien upon lands for the purposes of
an elegit, so as to avoid the effect of a fieri facias against
the lands, issued on another judgment subsequently entered,
but placed in the Sheriff's hands prior to the elegit.-Doe
Henderson v. Bentick. E. T. 2 Will. IV. A judgment against
an executor to recover de bonis testatoris, will warrant an
execution against the testator's lands, on the return of nulla
bona to the writ against goods.-Doe Jessup v. Bartlett. T. T.
3 & 4 Will. IV. Lands are bound only from the delivery of
the writ to the Sheriff.-Doe McIntosh v. MeDonell. T. T.
5 & 6 Will. IV. A purchaser of lands on execution at She-
riff's sale, is entitled to recover against the debtor or his
representative without proof of the debtor's title.-Doe Fisher
v. Chesser et al. E. T. 1 Will. IV. A purchaser at Sheriff's
sale of lands sold under an execution, may maintain eject-
ment without taking actual possession.-Doe Wilkes v. Jones.
T. T. 1 & 2 Vic.

73
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when any vince," and by the authority of the same, That when any
session of
Oyer and session of oyer and terminer and gaol delivery for the
Terminer Home District, shall have been begun to be holden be-and Gaol
Delivery for fore the first day of any term, that the said session shall
the Home
Distrietshall be continued to be holden and the business thereof
have been finally concluded, notwithstanding the sitting of his Ma-
begun to be
holdenbefore jesty's Court of King's Bench within the said district;
the first day and that al trials and proceedings, as well as judgments,of any term
-the said had at such session, so continued to be holden, shall be
session shail
be continued good and effectual to all intents and purposes as if the
to be holden said session of the Court of King's Bench had not been.
and the
business con-
cluded, not-
withstanding
the sitting of
the Court of 59 GEO. III. cH. 25.
King'sBench An Act to prevent the abatement of any Action against a Joint

Obligor, Contractor or Partner, on account of the other joint
parties not being made defendants.

Preamble
(see 7 wn. WHEREAs by law the several defendants named in any
IV ch. 3 -civil suit or action must be personally served with pro-1 Vie. ch. '7.) V

cess: And whereas by law if any joint obligor, contrac-
tor or partner, be sued in any action, without naming
the other joint obligors, contractors or partners, the de-
fendant may plead the same in abatement of such action,
to the great delay of justice in such cases, where one or
more joint obligors, contractors or partners, reside out of
the jurisdiction of the courts of this Province, and cannot
be served with process; for remedy whereof, Be it there-
fore enacted by the King's most Excellent Majesty, by
and with the advice and consent of the Legislative
Council and Assembly of the Province of Upper Canada,

abate by constituted and assembled by virtue of and under the
reason that authority of an Act passed in the Parliament of Great
any one or
more of Britain, intituled, " An Act to repeal certain parts of an
several joint Act passed in the fourteenth year of his Majesty's reign,obligors,con- .ea
tracto rs, &c. intituled, 'An Act for making more effectual provision

ae fodamade for the government of the Province of Quebec, in North
unless the America,' and to make further provision for the govern-
party plead-

ment of the said Province," and by the authority of the
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same, That in any action to be brought in this Province, int iaae-
against any joint obligor, contractor or partner, the ac- shew that

tion shall not abate for or on account of any joint hejointcon-

obligor, contractor or partner, not being made defendant, named is

unless the party pleading such matter in abatement shall urisdietion
shew to the court that such joint obligor, contractor or of the court.

partner, is living within the jurisdiction of the court, so
to be served with its process conformably to law. (h)

2. And be it further enacted by the authority afore- J.oint obliga-
j otion,contract

said, That the joint obligation, contract or promise, may or promise,

be given in evidence against any one or more of the joint "ay gvenin evidence
obligors, contractors or partners, and have the same force against any
and effect, as to any judgment or execution thereon, as ofheronrt
if the same was the sole obligation, contract, or promise contractors.

¶ partners, &c.
of the defendant, any law, usage or custom, to the con- as if it were

trary notwithstanding. a sole oli-

3. And be it further enacted by the authority afore- g

said, That for satisfaction of any judgment against one
or more of several joint obligors, contractors or partners, to issCu"1of
no execution shal issue until the bond, obligation, or a judgment

against one
other written evidence on which judgment shall be had, of several
be first filed with the record of the said judgment. joint obligors

until the
joint bond,

(h) Pleas in abatement for non joinder to state the party's contract, &c.
residence, and be verified by affidavit.-7 Will. IV. ch. 3. § 6. be filed in
The executors, &c. of a deceased joint contractor, &c.,made lia- court.
ble although other joint contractors living.-1 Vie. ch. 7. In a
plea of non joinder by a defendant in abatement, it is sufficient
to state that the parties not joined are living -within the juris-
diction of the court at the time of plea pleaded, and a repli-
cation to such plea for the non joinder of two persons is not
double for assigning a different cause for not joining each of
the two.-Tuille v. Iarvey. M. T. 2 Will. IV. If a plea in
abatement of the non joinder of a defendant do not state his
place of residence, it is a nullity.-Brewster v. Davy. H. T.
2 Vie. A plea of non joinder in abatement is bad on demurrer,
if it state only the initial letters of the christian names of the
party no. joined.-Hastings v. Champion et al. M. T. 3 Vie.
A plea of non joinder in abatement of a co-defendant fails
where there is a third contracting party not named, although
such third party be out of the province. The plea in such a
case should shew all the parties liable, and then state that one
is out of the province.-McKnight v. Scott. M. T. 3 Vie.
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2 GEO. IV. CH. 7.
An Act relative to the service of Process issuing out of his

Majesty's Court of King's Bench, and the several District
Courts in this Province.

WHEREAs by the laws now in force in this Province re-
Preamble. lative to the service of process issuing out of his Majesty's
<.ee 2 Geo. Court of King's Bench, or out of the several District

Courts in this Province, it is optional with the plaintiff,
his attorney or agent, to cause such process to be served
by some literate person, or to compel the Sheriff to serve
the same, when it may be inconvenient or difficult for
such plaintiff, his attorney or agent, to do so: And
whereas it is expedient to grant relief to the several
Sheriffs in this Province in respect of such service, and
to miake provision relative to the service of su ch process
in future : Be it therefore enacted by the King's most
Excellent Majesty, by and with the advice and consent
of the Legislative Council and Assembly of the Province
of Upper Canada, constituted and assembled by virtue of
and under the authority of an Act passed in the Parlia-
ment of Great Britain, intituled, " An Act to repeal cer-
tain parts of an Act passed in the fourteenth year of his
Majesty's reign, intituled, 'An Act for making more
effectual provision for the government of the Province of

No perons Quebcc, in North America,' and to make further provi-
buShriff
and persons sion for the government of the said Province," and by

the authoritv of the same, That fron and after the pass-
entitied to ing of this Act, no person, other than the Sheriffs and

Èonpforrv- persons employed under them, shal be entitled to receive
ing any. mile age or other compensation on the service of any pro-

e t the cess required by law to be directed to the Sheriff of any
Sheriforfan1y district.
District.

2 GEO. IV. cH. 1.
4n Act to repeal part of and anend the Laws now in force

respecting the practice of his Majestys Court of King's Bench
in ttis Province.

H!LuEREAs it is expedient to make certain amendments in
Preamble. the. practice of his Majesty's Court of 'King's Bench in
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this Province: Be it enacted by the King's most Excel- (See 2 Wm.
lent Majesty, by and with the advice and consent of the IV. ch. 8; 4

Legislative Council and Assembly of the Province of 2;4W.. IV.

Upper Canada, constituted and assembled by virtue of ch. 5,6,& 8;

and under the authority of an Act passed in the Parlia- ch.1, 2, & 3;
ment of Great Britain, intituled, " An Act to repeal cer- ch 1I;
tain parts of an Act passed in the fourteenth year of bis I Vic. ch. 15;

2 Vic. ch. 1;
Majesty's reign, intituled, 'An Act for making more 2 Vic. ch. 2;
effectual provision for the government of the Province of 3 Vie. ch. 2;

Quebec, in North America,' and to make further provi- s.4 4,46, &47

sion for the government of the said Province," and by the scaaa, 4 &
authority of the same, That the ninth clause of an Act 5 Vie. ch. 5.)

passed in the thirty-fourth year of bis late Majesty's 9 e 34
reign, intituled, " An Act for the regulation of Juries ;" Geo. II. ch.

and an Act passed in the thirty-fourth year of his late 1;34Geo.II .
in && &ch. 2, exrept

Majesty's reign, ititued, " An Act o establish a SuDe- the 1st, 33rd,
rior Court of Civil and Criminal Jurisdiction, and to ' secs;
regulate the Court of Appeal," with the exception of the 2nd sec.of
first, thirty-third, thirty-fourth, thirty-fifth, and thirty- ch.4; 37 Geo.
sixth clauses; and the second clause of an Act passed in , ch. 4;38 Geo. 111.
the thirty-fifth year of bis late Majesty's reign, intituled, ch.4; 41 Geo.
"An Act to explain and amend an Act passed in the 3and th
thirty-fourth year of his Majesty's reign, intituled, ' An .of 49 Go.
Act to establish a Superior Court of Civil and Criminal 51 Geo. III.
Jurisdiction, and to regulate the Court of Appeal;"' and ch 3, e-

an Act passed in the thirty-seventh year of his late Ma-"
jesty's reign, intituled, " An Act for regulating the prac-
tice of the Court of King's Bench;" and an Act passed
in the thirty-eighth year of bis late Majesty's reign, inti-
tuled, "An Act to amend part of an Act passed in the
thirty-fourth year of the reign of bis Majesty, intituled,
' An Act to establish a Superior Court of Civil and Cri-
minal Jurisdiction, and to regulate the Court of Appeal;'
ard also to amend and repeal part of an Act passed in
the thirty-seventh year of the reign of bis Majesty, inti-
tuled, 'An Act for regulating the practice of the Court
of King's Bench, and to make further provision respect-
ing the same;' and an Act passed in the forty-first year
of bis late Majesty's reign, intituled, " An Act the better

l 2
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to adapt the establishment of the Court of King's Bench
to the present situation of this Province ;" and the third
and fourth clauses of an Act passed in the forty-ninth
year of his late Majesty's reign, intituled, " An Act for
the more effectual preventing of frivolous and vexatious
suits, and to authorize the levying of poundage upon
executions in certain cases, and to regulate the sales by
Sheriffs and other officers;" and also an Act passed in
the fifty-first year of his late Majesty's reign, intituled,
"An Act to extend personal arrest to the sum of forty
shillings, and otherwise to regulate the practice in cases

tim, at whlat of personal arrest," be and the same are hereby repealed.
periods the
same' san 2. [Repealed by 6 Geo. IV. ch. 1.]

respectively. 3. Provided aways, and be it further enacted by the

S. authority aforesaid, That when the court shall havegood
reason to believe there will not be sufficient business to

Court nay require their daiiy ateiidance throughut the tem they
adjourn fro may be at liberty to adjourn the court on any return dayone return ra t dor h n a
day to to the next immediate return day.
anothe~r.

4. And be it further enacted by the authority afore-

Original pro- said, That the original process for compelling the appear-
cess ; a writ ance of the defendant or defendants in any suit hereafter
of cLapilas ad
responden- to be brought in his Majesty's Court of King's Bench,

d G<Ž. shall bc a writ of capias ad respondendum, tested in the
iv. sess. 1, name of the Chief Justice or senior Puisne Judge of the
ch. 7.)
Copv wiere. said court, for the time being; a copy of which process,
of t> >e in actions not bailable, shall bc personally served on the

efendiant in defendant or defendants by the Sheriff to whom the pro-

fllanol cess shall be directed, or his lawful deputy or bailiff,
being a literate person ; (i) and that upon every copy of
such process to be served upon any defendant, there

(i) A writ of capias ad respondendum can only be served
by a sheriff or his lawful deputy or bailiff.-Whitehead v.
Fothergill. T. T. Il Geo. IV.; Landrigan v. Callaher. M. T.
1 Vie. Even where ·the deputy is a party to the suit.-Rut-
tan v. Ashford. M. T. 4 Wili. IV. But if a defendant accepts
process served by a person, who is not a sheriff's officer. he
cannot afterwards on that ground set the service aside.-Ar-
nold v. Fish. E. T. 6 Will. IV.
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shall be written a notice to such defendant of the intent English
and meaning of such service, to the effect following: notice on

" A. B. (j) you are served with this process to the in- baiable.
tent that you may, either in person or by your attorney,
appear in his Majesty's Court of King's Bench, (k) by
filing your appearance in the office of the Clerk of the
Crown (or deputy, as the case may be) in the - dis-
trict, (1) at the return thereof, being the - day of

- or within eight days thereafter, in order to your
defence in this action." (m)
And that in all actions hereafter to be brought, wherein

(j) This notice should be directed to the defendant by name;
"to the within defendant," is not sufficient.-Brown v.
Whitehead. M. T. 1 Vic.

(l) Since the statute 2 Vie. ch. 1, altering the style of the
court, was passed, notice to appear in the " King's Bench,"
instead of the "Queen's Bench," is irregular.-Ellerbeck v.
Sherwood. M. T. 3 Vie.

Spper nn nter district to process issued
from the' Home district is irregular.-Forsyth v. Hartwell
et al.. H. T. 4 Wili. IV.

(m) In addition to this notice, on every bailable writ and
warrant and copy of process served for the payment of any
debt, the amount of the plaintiff's claim for debt and costs
should be stated by rule 3 T. T. 3 & 4 Will. IV., ante page 11;
and under this rule it has been held that an arrest would not
be set aside for want of this notice, where it appeared that the
omission had been supplied two hours after the arrest, and
before the application was made.-Smith v. Smith. M. T.
3 Will. IV. Bailable process issued by an attorney must be
indorsed with this notice.-Washburn v. Walsh. M. T. 3 Will.
IV. An alias bailable writ issued under the statute after ser-
viceable process does not require the indorsement of this
notice.-Ross et al. v. Balfour et al. M. T. 2 Vie. Nor does
the copy of a bill served on an attorney.-Ainslie v. MacNab.
H. T. 4 Vie. P. C. Jones, J. If on bailable process this no-
tice is omitted, the arrest under the writ will be set aside,
although the omission is supplied immediately after the arrest
is made.-Gibbs v. Kimble. M. T. 6 Vie. P. C. Jones, J. But
to set aside service of process for want of this notice, the
defendant must shew by affidavit that the cause of action is
a debt.-Leggatt v. Marmott. E. T. 3 Vie. The amount
claimed for debt and costs must be indorsed on the bailiff 's
warrant, under which an arrest is made. as well as on the
writ.-Steele v. Lameux. E. T. 6 Will. IV.
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the defendant or defendants shall not be arrested and
held to special bail, if the defendant or defendants do
not appear at the return of such process, or within eight
days after the return thereof, it shall and may be lawful
for the plaintiff or plaintiffs, upon affidavit being made
and filed of the personal service of such process, (n) to
enter common bail for the defendant or defendants, and
to proceed thereon as if such defendant or defendants
had put in and perfected bail to the action.

5. And be it further enacted by the authority afore-
Manner of said, That it shal and may be lawful for each and every
proceeding defendant, personally or by attorney, to enter his, her oron process
not ballable. their appearance, (o) at the office from which such pro-

cess not bailable has issued, at any time within eight
days after the return of such process or writ; and that

(n) Where the plaintiff appeared for the defendant without
filing the writ and affidavit of service, and filed and served
his declaration, the proceedings were set aside as void.-
F'rrestel v. Graham. H. T. 2 Will. IV. And an appearance
by the plaintiff for the defendant must be filed as of the term
the writ is returnable, and cannot be entered later than the
end of the vacation of the term after.- Ib.; Drew et aL. v.
Baby. E. T. 3 Vic. A defendant who has pleaded a plea whieh
is a nullity, cannot object, as a ground for setting aside an
interlocutory judgment after such plea, that there is no ap-
pearance entered.-Brewster v. Davy. Il. T. 2 Vie. Where
the defendant appeared by attorney, and the plaintiff having
overlooked it, entered appearance for him also, and served
the declaration on himself personally, and assessed damages
after judgment by default, the court refused to set the pro-
ceedings aside, as the application was made too late.-Ket-
chum et al. v. Keefer. M. T. 3 Vie. If the plaintiff enters.an
appearance for the defendant, he is not bound to take notice
of any attorney for the defendant, unless he pleads.-Gourlay
v. McLean. H. T. 3 Vic. Where the plaintiff entered appear-
ance for the defendant without filing the affidavit of service
of the writ, the proceedings were set aside.-Courtney v.
Bigelow. H. T. 5 Vie. P. C. MeLean, J.

(o) If the defendant enter common bail it is a sufficient ap-
pearance to a non bailable writ.-Grace v. Meighan. T. T. 11
Geo. IV. It is irregular to file or serve a declaration before
appearance or common bail filed, and the acceptance of a
declaration by an attorney, does not waive the irregularity.-
Ballard v. Wright. M. T. 2 Will. IV.
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in all actions or suits where the defendant or defendants
have appeared, as aforesaid, the plaintiff or his attorney
shall, after fding a declaration in the office from whence
the writ issued, and service of a copy thereof on the
defendant, by a demand in writing, call for a plea, and
that if after the expiration of eight days from the service
of such demand no plea be filed, (p) it shal and may
be lawful for the plaintiff or plaintiffs to sign judgment
in the cause.

6. And be it further enacted by the authority afore- Privileged
said, That for and notwithstanding any thing in this persons may
Act contained, it shal and may be lawful to proceed by biileunse

bill in any case where by reason of any privilege such altered by

proceeding is practised in the Court of King's Bench in rule of court.
England, and that the like proceeding shail be had
in actions so commenced, as in the said court, unless
otherwise altered by the rules of his Majesty's Court of
King's Bench in this Province. (q)

(p) See ante rule 10, page 22. Interlocutory judgment
cannot be signed if pleas have been fled in the office ; although
they have not been served.-McKinnon v. Johnson. E. r.
3 Will. IV.; King v. Dunn. E. T. 2 Vic. A defendant has
eight days to plead to a new assignment.-Unger v. Crosby.
E. T. 3 Will. IV. A plaintiff has eight days to reply after
a demand of replication.-Robinson v. McGrath. H. T. 2 Vie.

(q) By rule 2, 1-. T. 1 Will. IV., it was ordered, that when
by reason of any privilege the proceedings are not commenced
by writ of capias ad respondendum, a denand of plea may be
served at any time, when, by the practice in England, a rule
to plead might be given, but not before ; and that the service
of such demand of plea shall suffice as in other cases, without
the necessity of taking out any rule to plead; rule 4, E. T. i1
Geo. IV., having previously ordered that no rule to plead,
reply, rejoin, &c., should be necessary; but that a demand
should be sufficient, as in respect to a plea in actions, on non
bailable process. Under these rules the following cases have
been decided: An attorney has till the following term to plead
to a billffied against him in vacation.-M'Canasv v. Foster.
E. T. 1 Will. IV. An interlocutory judgment signýed in vaca-
tion on a biH against an attorney served the same vacation,
although filed in term, is irregular.-Fraser v. Boulton. M. T.
2 WiILIV. In an action against an attorneyheshould have four
full days in term to plead.-Munro v. King. E. T. 5 Wil. IV
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Defendants 7. And be it further enacted hy the authority afore-
may plead said, That it shall and may be lawful for any defendant
several mat-
ters without or defendants in any action or suit in the said court, to
leave of the plead as many several matters thereto as he shail think

necessary, without leave of the said court, where he
(See 7 Wm. would be entitled to do so by obtaining such leave, un-
IV. ch. 3.> der the same regulations and restrictions as are declared

by the British Statute passed in the fourth year of the
reign of Queen Anne, chapter sixteen, section four, any
thing in the said clause to the contrary notwithstand-
ing. (r)

8. And whereas much inconvenience is felt by con-
No person to scientious creditors iu the recovery of their just debts,be arrested
for a sum from the difficulty of ascertaining whether any person
under £5. or persons design leaving the province with an intent to

defraud their creditors, an affidavit of which is required
by the laws now in force before a capias ad respondendum
could issue: Be it therefore enacted by the authority
aforesaid, That no person shal be arrested or holden

Whether a bill against an attorney be filed in term- or vaca-
tion, a demand of plea must be served during term, or within
four days after it, and he has four full days in term to plead.-
Sherwood v. Boulton. M. T. 3 Vie. A demand of plea must
be served in an action against au attorney, a rule and notice
to plead are not sufficient.-Hamilton v. McDonald, H. T.
3 Vic. These cases were all decided before the passing of
the new rules, the tenth of which, ante page 22, again sub-
stitutes a demand for a.rule, and orders in al cases, whetlier
privileged or otherwise, that the parties respectively shal be
bound to plead, &c., in eight days after the service of such
demand, unless otherwise ordered by the court or a judge.
It would at first seem that this rule entirely supersedes thë
former rules mentioned above, but it will be seen that such.
is not the case, and that the effect will be to giveto attornie
and other privileged persons the same time to plead as pe-
sons not ,privileged, but will not remove the necessity of
serving a denand of plea at the time when a rude to 'plead may
be given in, England, and as a rule to plead could only be
given in term time, or ;within four days after it, a privileged
person will still be entitled to.have a demand of plea served
at such time,-.before he can be called upon to plead,

'(r) :See ante.page.52 et:seq,
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to special bail upon any process issuing out, of the said
court, in a civil suit, where the cause of action shall not
amount to five pounds (s) of lawful money of this Pro-
vince; and where the cause of action shall amount to
five pounds and upwards, it shall not be lawful for the
plaintif to proceed to arrest the body of the defendant Affidavit to
or defendants, unless an affidavit be first made by such by

plaintiff, his servant or agent, of such cause of action, previous to
and the amount justly and truly due to the said plaintiff arret.
from the said defendants ; and also that such plaintiff, his
servant or agent, is apprehensive that the defendant will
leave this province without satisfying the said debt, andthat
the said plaintiff, his servant or agent, does not sue out such
process from any vexatious or malicious motive wbatever ; And may be
which affidavit shall be filed, and may be made before sworn before

any Judge,
any judge or commissioner of the court out of which &c.
such process shal issue authorised to take affidavits in
such court, or before the officer who shall issue such
process, or his deputy, which oath such officer or bis
deputy is hereby authorised to administer, and for the And Is. to be

said affidavit one shilling shall be paid, and no more;paidroroath.
and the sum or sums specified in such affidavit shall be su sWoYf

to, shall be
endorsed on such writ or process, which sum or sums so endorsed on

endorsed, the sherif, or other officer to whom such writ bailable pro-

or process shall be directed, shall take bail, and for no
more. (t) Commis-

9. And be it further enacted by the authority afore- s°oers fortaigafllda-
said, That it shall and may be lawful for any plaintiff, vits and
his servant or agent, havingt made such affidavit, as afore- epuor the

said, to sue. out from any Commissioners of his Majesty's crown to
Court of King's Bench for taking affidavits in each andproes.abe
every district, (u) a writ 'of capias ad respondendum, with (see 4 Wm.

IV. ch. 6.)
(s) Ten pounds by 5 Will. IV. ch. 3, secs. 1 & 2,
(t) Where on a bailable writ, the sheriff was directed to

take bail for too large a sum, the court allowed the indorse-
ment to be amended and reduced to the proper sum, on pay-
ment, ofcosts.,-Grantham v. ;Peters. E. T. 3 Vic.
S(u).By 4Will.4ch6 §4, no .commissioner shall issue
a writ if heýis:the attorneylin the cause.: ýAndwhere adefen-
dant was arrested under a comminssioner's writand the com-
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-which the said commissioners, as wel as the several de-
puties appointed by the Clerk of the Crown, shall be
from time to time supplied, signed by the proper officer
of the court, on which shail be endorsed the sum sworn
to, and to which the said affidavit shall be annexed;
whereupon it shal and may be lawftil for any constable
in the district to arrest the said defendant, and deliver
him, her or them, over to the sheriff, in order that he,
she or they, may be held to bail for the amount of the
sum so endorsed.

Judges may 10. And be it further enacted by the authority afore-
order arrests
in certain said, That in all cases in which the cause of action shall
cases. be other than a debt certain, of which affidavits may be

made as hereinbefore mentioned, it shall and may be law-
ful to hold the defendant or defendants to bail, a judge's
order having been first obtained for that purpose, in such
cases and in such manner as is provided by the law and
practice of the Court of King's Bench in England. (r)

Conditionsof 11. And be it further enacted by the authority afore-
recogni- said, That each and every recognizance of bail to be

bail.° taken in cases of personal arrest, as hereinbefore men-
tioned, shall be, that if the defendant or defendants shall

(Se 4WrI. be condemned in the action at the suit of the plaintifF or
IV. chap. 5 plaintiffs, he, she or they, wil satisfy the costs and con-

demnation money, or render himself, herself or them-
selves, to the custody of the sheriff of the district in which
such action shall be brought, or that the cognizors shall
do so for such defendant or defendants.

missioner's name was not attached to the jurat of the affidavit
at the time of the arrest, although it was placed there before
the motion was made to set the writ and arrest aside, the court
held the proceedings irregular, and set them aside with costs.
-Black v. Halliday. T. T. 5 & 6 Vic. P. C. Macaulay, J.

(v) The ordinary conclusion in an affidavit of debt that the
deponent does not make the affid.avit, ec., from any vexatious
or malicious motive, is unnecessary where an order is ob-
tained for an arrest,.-McLaughlin v. Wismer. M. T. 7 Will.
IV. In such case, however, the affidavit must shew the de-
ponent's apprehension of the defendant's departure from the
province.-Wiltsee v. Bloor. E. T. 2 Vie.
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12. And be it further enacted by the authority afore-
ýsaid, That whenever any bail in any action or suit now Blay sur-

pending or hereafter to be brought in any district, shall principal to
be desirous of surrendering their principal in discharge fe she*ffsof

themselves, it shall and may be lawful for the Sheriff qf tive district
. where de-

such District, (w) and he is hereby required, to receive fendants are

such principal into his custody at the gaol of his district, he a seril,
and give such bail a certificate under his hand and seal to give certi-
of office, of such surrender, which certificate shall be a fcnate sran-
sufficient authority for any judge of the court in which j udge to or-

such action shall be pending, and he is hereby required neretr on
on production thereof, to order an exoneretur (x) to be °
entered on the bail piece, in the same manner as if such
principal had been surrendered ir. person before him at
his chambers, for which certificate the said Sheriff shall
receive the sum of five shillings, and no more.

13. And be it further enacted by the authority afore-
said, That if any defendant or defendants shal be taken
or detained in custody in any district of this Province, on
mesne process issuing out of any court of Record in this
Province, at the suit of any plaintiff or plaintifs, and shall
be detained or imprisoned thereon after the return of such
process, (y) it shall and may be lawful for such defendant

(w) By 4 Will. IV. ch. 5 § 1, bail may surrender their prin-
cipal to the sheriff of any district, in which he may be resi-
dent or found. The court -will not grant leave to enter an
exoneretur, when bail have surrendered their principal, -with-
out a certificate from the sheriff to whom he was surrendered.
-Linley v. Cheesman. H. T. 10 Geo. IV.

(x) Bail have eight days in full term after the return of
process against themselves, to surrender their principal, and
the plaintiff is bound to stay the proceedings on receiving
notice of the render, although the costs are not paid.-Ives v.
Robinson. M. T. 2 Vie.

(y) By 4 Will. VI. ch. 5 § 2, defendants may put in special
bail in vacation, whether they are or are not in actual cus-
tody. Since this latter statute, bail excepted to in vacation
must justify in vacation, and have not till the following term
for that purpose. - McKenzie et al. v. MacNab. E. T.
2 Vie.
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Defendants or defendants, except in term. time within the Home Dis-
may put in trict of this Province, or district where the court shall
special bail
in vacation. be holden, and upon due notice thereof given to the at-

torney of the plaintiff or plaintiffs in such process, to put
in and justify bail before any of the Justices of the court
out of which such process shal have issued, or before any
commissioner duly appointed for taking bail in such
court, which Justice, or in case bail shall have been put
in and justified before a commissioner, any Justice of

Rule for the said court upon receipt of the said bail piece and re-
anîowance cognizance from such commissioner, may, if he shall
thereof may think fit, order a rule to issue for the allowance of suchbe issued by
aj udge. bail, and may further order such defendant or defendants

to be discharged out of custody by Writ of Supersedeas,
in the like manner as may be done by order of the court
in term time.

Defendant 14. And. be it further enacted by the authority afore-
m.ay be held said, That in case the plaintiff in any action now pending

to bail
in action or hereafter to be brought in the said court, his servant
previously or agent, shall at any time after action brought, and
pending before final judgment, be apprehensive that the defendant

will leave this Province without paying his debt, it shall
and may be lawful to and for the said plaintiff, his servant
or agent, having made and filed such affidavit as aforesaid,
to sue out an alias writ of capias ad respondendum, (z)
and to cause the said defendant to be theteupon arrested
and holden to bail, which bail, if the said writ shall have

(z) Where after service of non bailable process, the de-
fendant was arrested, and moved to set aside the arrest, on
the ground that the affidavit of debt was entitled in the cause,
and the plaintiff shewed that the defendant had been arrested
under the statute allowing an arrest under an alias writ, on a
testatum writ issued to a different district from that in which
the first writ had been served, the rule was discharged, the
testatum writ being sufficient under the statute, and the
affidavit rightly entitled in the cause.-Gass v. Colelough.
E. T. 3 Vie. Where a judge's order is necessary to arrest, a
defendant cannot be held to bail on an alias writ under this
clause.-Bowman v. Yielding et al. M. T. 2 Will. IV.; Ross
v Urquhart. M. T. 7 Vic.
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been sued out after common bail being filed, shall be bail
to the action. (a)

15. And be it further enacted by the authority afore-
said, That in al cases in which the party has been held No further
to special bail, it shall not be necessary to make or file afuira in
any further or other affidavit before suing out a capias hailable ac-

. tion previous
ad satisfaciendum upon the judgment obtained in the to suing out
same action ; (b) and that in cases where the party has Ca Se
not been held to special bail, a writ of capias ad satisfa- inactions not
ciendum may issue after judgment, upon an affidavit of(See 5 Wm.
the same form as is hereby required to be made for the IV. ch. 3,

. . sec. 2.)
purpose of suing out a capias in mesne process, or upon
affidavit by the plaintiff, his servant or agent, that he
hath reason to believe that the defendant hath parted
with his property, or made some secret and fraudulent
conveyance thereof in order to prevent its being taken in
execution.

16. And be it further enacted by the authority afore- Issues joined
in the Home

said, That upon all issues joined in the court lu aiy District may
suit or action that shal arise or be triable in 'the Home be tried be-

fore any
district, or in the district where the Court shal bc judge.
holden under any commission of Assize and Nisi Prius IV.c
issued after the Terms of lilary and Trinity, respectively, sec. 8.)

and tested on the last day of each of those Terms, the Chi r Justice

Chief Justice, or any other judge of the said court, shall, judgetoissue
as judge of Assize and Nisi Prius for the said district, hstrec ept

try all manner of issues joined in the said court which to summon
jurors to try

ought to be tried by a jury of the said district, and that such issutes

(a) Where a defendant was arrested on an alias writ after
serviceable process, and gave a bail bond to the sheriff for his
appearance, having already entered a common appearance in
the suit, the bail bond was set aside with costs.-Douglass v.
Powell. M. T. 2 Will. 4.

(b) Where after entering an appearance to serviceable
process, the defendant had been arrested on an alias writ
under the 14th section, and subsequently discharged from
custody, because the affidavit of debt was not entitled in the
cause, the court after judgment refused to set aside his arrest,
made under a writ of capias ad satisfaciendum, issued on a
new alfidavit made after the judgment was entered.-Gordoa
v. Somerville. X. T. 7 Vic. P. C. Jounes J.
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not less than the Chief Justice, or any other judge of the said court
ter Ia shall as judge of Assize and Nisi Prius, issue his precept

and Trinity to the sheriff of the said district, for the summoning of
Terms. jurors for the trying of all such issues as may be joined

in the said court, and arise and be triable in the said
district, so that the same may be in no instance holden
sooner than thirty days from the end of the said Hilary
and Trinity terms, respectively.

17. And be it further enacted by the authority afore-
said, That when the plaintiff' or plaintiffs, defendant or

Commissions defendants. in any action now pending, or hereafter to beinaybeissued
for the exa- brought, shal be desirous of procuring the testimony in

such suit or suits of auy aged or infirm person resident
within the jurisdiction of His Majesty's Court of King's
Bench in this province, or any person who is about to
withdraw himself or herself beyond such jurisdiction, or
who is residing without the limits of this province, it shall
and may be lawful to and for His Majesty's said court,
or for any judge thereof in vacation, upon hearing. the
parties upon the motion of such plaintiff or plaintiffs, de-
fendant or defendants, to issue one or more commission
or commissions under the seal of the said court, to one
or more commissioner or commissioners, to take the exa-
mination of such person or persons, respectively, due
notice being given to the adverse party to the end that
he, she or they, may cause such witness to be cross-
examined. (c)

1S. And be it further enacted by the authority afore-
nd when said, That in cases of witnesses residing without the

u limits of this province, such commission or commissions,
country to be with the examination of the witness or witnesses taken
rettiried un-
der the bans pursuant thereto, returned to the said court with an affi-

euJ sLi s of davit of the due taking thereof thereto annexed, sworn
or before and certified by the mayor or chief magistrate (d)

(c) If one party to a suit issues a commission to examine
witnesses, the other party has a right to call for and make use
of it at the trial.-Gordon v. Fuller. T. T. 6 & 7 Will. IV.

(d) The signature and seal of the chief magistrate of a
town in a foreign country to an affidavit proving the due exe-
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of the city- or place where the same shall or may be
taken, close under the hand and seal,. or hands and seals
of one or more of such commissioners shall be taken,
prima facie, to have been duly executed and returned,
and shall be received as evidence in the said cause; pro-
vided always, That such examination or examinations Examination,
shall not be read or given in evidence in the said cause, fea itode-
in case the deponent or deponents respectively shall be ponent is

living within-
living within the jurisdietion of the said court, and Ofthe jurisdic-
sound mind, memory and understanding, at the time such tion of the
examination or examinations shall be offered to be given time of trial
in evidence; (e) and provided it is made appear to the and of sound,

court before which such examination or examinations is
or are put in, that the same has or have not been duly
taken.

19. And be it further enacted by the authority afore-
said, That it shall and may be lawful in any execution Poundage

fees, ex-
against the person, lands or goods, of any debtors, for penses of
the sheriff to levy the poundage fees and the expense of execution,
the said execution, over and above the sum recovered by to be levied.

(Se e 7 Wm.the judgment, together with the legal interest upon the V. ch. 3,
amount so recovered from the time of entering the said sec. 32.)
judgment. (f)

20. And whereas, it is expedient to provide for the
more public and certain notification of sales of lands un- Sales oflands

to be adver-der execution, in order that ail persons having claims tisec in the
thereto may be apprised thereof: Be it further enacted Upper Cana-

(la Gazette.
by the authority aforesaid, That before the sale of any (See 43 Geo,
real estate be had upon any execution to be sued out h.

after the passing of this act, the sheriff shall cause an

cution of a commission to examine witnesses, issued from the
Court of Queen's Bench, are to be considered genuine with-
outfurther proof.-Doe Lemoinè v. Raymond. M. T. 7 Will. IV.

(e) if a witness is examined under a commission in a
foreign country, it is not necessary at the trial to prove that
he is still without the jurisdiction of the court.-Watson v. Lee.
H. T. 6 Vie.

(f) By 7 Will. IV. ch, 3, § 32, sherifs are not entitled toý
poundage except upon actual levy made, but certain fees may
be allowed.

1 2.
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advertisement to be inserted in the Upper Canada Ga-
zette at least six times before such sale, specifying the
particular property to be sold, the names of the plaintiff
or plaintiffs, and defendant or defendants, and the time
and place at which it is intended to proceed to the sale

And in any thereof; and the same shall also be advertised.in any one
lewpere pub lic newspaper of the district in which the lands lie, or
ues. by notice put up in the office of the clerk of the peace,

or on the door of the court house or place in which the
Court of General Quarter Sessions for such district is
usually holden, for three months before such sale; Provi-
ded, always, nevertheless, that nothing herein contained
shall be taken to prevent such adjournment of such sale
to a future day.

21. And be it further enacted by the authority afore-
SheritIls nt said, That from and affer the first day of July next
merchant ensuing, it shall not be lawful for any sheriff or his de-
or shop Oputy in any district of this Province, directly or indirectly,

to trade, traffic, sel or vend goods, wares or merchan-
dize, either by wholesale or retail, or keep a shop, or
expose for sale, any such goods, wares or merchandize, or
to maintain any action at law for the recovery of any
debt, the amount, consideration or account, being for
such goods, wares or merchandize, excepting always such
as by the duties of his office he is legally commanded
to do.

First and last 22. And be it further enacted by the authority afore-davs of aIl
periods said, That the first and last days of all periods of tine
],mited bv
this act, a Iinited by this act, or hereafter to be limited by any rules
re les o . or orders of court, for the regulation of practice, be in-
sive. clusive.

23. And be it further enacted by the authority afore-
(°c W. "said, That the forn of proceeding in the said court, shall

see. I be by a course of pleading to issue in a most compen-
dious Imanuner, and that in all actions founded on a com-
mon underta«king. the following form of declaration nay
be adopted:

Forn of "A. B. voînplains of C. D. late of - , for that
dcclaraùon. " whereas the maid C. D. on the - day of - , at;
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was indebted to the said A. B.. in the sum of
[the consideration advanced] and being so in-

"debted, he, the said C. D. then and there· undertook,
"and faithfully promised the said A. B. to pay him the
" said sum, when he, the said C. D. should be requested;
"and though since requested, doth now refuse so to do,
"to the said A. B. his damage of £-, who therefore
" brings his suit.'

24. And be it further enacted by the authority afore-
said, That each and every of the Statutes of jeofails, and Statutes o
each and every of the statutes of limitations, and each tation and
and every of the statutes for the amendment of the law, anc red to
excepting those of mere local expediency, which from be force

M .in. this
tine to time have been provided and enacted respecting province.
the law of England, be adopted, and declared to be valid
and effectual for the sarne purpose in this province.

25. And in order to discourage vexatious suits, and toC Defendantprevent additional charges upon any defendant or defen- may pay
dants, who may be willing to pay the sum which he or money into
they shail admit to be justly due: be lt enacted by the e wm..
authority aforesaid, That in all cases where the sum de- IV. ch. 3,
manded by any plaintiff or plaintiffs, is a sum certain, or
is capable of being ascertained by computation of num-
bers, it shall and may be lawful for any defendant or de-
fendants to move that he or they may be at liberty to
pay into court such sum as he or they shall propose to
pay in full discharge of the said demand; whereupon the
court may order a rule to be drawn up to such effect, or
in time of vacation such order may be made by a judge
of the court, and in case the plaintiff shall be willing to
accept and shall accept the same, together with aUl costs
accruing to that time, to be taxed by the proper officer,
the same shall be in full satisfaction of such his demand,
and all further proceedings in the said action shall cease;
and to the end that every plaintiff or his attorney may
know of such proceeding, the defendant or defendants
shall and are hereby required to serve a copy of the rule,
authorising such payment to be made, upon the plaintiff
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or his attorney, at the time of filing his plea of the general
issue to such plaintiff's declaration. (g)

26. Provided always, That upon payment of money
Ofeicer to into court, it shall and may be lawful for the officer re-
rec'.qve one
per cent. on ceiving the same, to demand and take a sum not exceeing

.o aieur a twenty shillings for every hundred pounds so paid into
court, and at and after the same rate and proportion for
every sum of money so paid; and also to demand and,
take the sum of one shilling for every receipt by him
given on account of money so paid in, as aforesaid.

27. [Repealed by 7 Wm. IV Ch. 1.]
28. Provided always, and be it further enacted by the

Special authority aforesaid, That nothing herein contained shal
Commissions
nay also be prevent or be construed to prevent the governor, lieu-
issued to try tenant governor, or person administering the government
offenders.D
(See 7 Wm. of this province, from issuing a special commission or
IV. ch. 1, commissions for the trial of one or more offender or offen-sec. 9.) ders, upon extraordinary occasions, when he shall deem

it requisite or expedient that such commission .should
issue.

(g) By rule 17 of the new rules, when money is paid into
court, such payment shall be pleaded in all cases, and as near
as may be in the following form, mutatis mutandis:

A. B., Plaintif, The -
and

C. D., Defendant. day of -
The defendant by - his attorney, (or in person), says,

or in case it be pleaded to part only, add as. to £- being
part of the sum in the declaration, or count mentioned, or as
to the residue of the sum of £-), that the plaintiff ought
not further to maintain his action, because the defendant now
brings into court the sum of £-, ready to be paid to the
plaintiff; and the defendant further says, that the plaintiff
has not sustained damages (or, in actions of debt, that he never
was indebted to the plaintiff,) to a greater·amount than the said.
sum, &c., in respect of the cause of action in the declaration
amentioned (or in the introductory part of this plea mentioned),
and this he is ready to verify; whereupon he prays judgment,
if the plaintiff ought further to maintain his action thereof.
See ante pages 26, 27, and Chitty's Archbold's Practice, 7 ed..
page 969, et seq., on the subject of the payment of money
into court.
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29. And be it further enacted by the authority afore- Nowitof
said, That no writ of inquiry shal issue to the sheriff in if°uiry to
cases where judgment shall have gone by default, but in all t issue toany sheriffs,
such cases the damages shall be ascertained at the same time, but damages

and in like manner as if the parties had pleaded to issue, ti be ser"
and that an entry thereof be made on the roll accordingly. parties had

30. And be it further enacted by the authority afore- issue.
said, That every common juror shall be allowed the sum Jurors al-
of one shilling and three pence, in every cause in which le* 1 is. sd.
he shall be sworn as a juror, to be paid by the plaintiff
or his attorney, and to be acccunted for in costs by the
party charged with the payment thereof.

31. And be it further enacted by the authority afore-
said, That the sheriffs of the several districts shal and Sh"e'rift
they are hereby required to make return of all writs of of nisi prius

S and attendNisi Prius which shall be delivered to them, or their suf- thejudges on
ficient deputy, before the said Chief Justice, and every t eir.
other judge who shall be assigned to execute such com- (See 34 Geo.
missions of Assize and Nisi Prius, and shal give their -
attendance upon the said Chief Justice and each other ch. 1,

justice, as well for the returning of such tales de circum- se. le.>
stantibus as shall be prayed for the trial of such issues,
as for the maintenance of good order in the King's Court,
and for the doing and executing of al other things to
the office of sheriff in such case belonging and appertaining.

32. And he it further enacted by the authority afore-
said, That it shall and may be lawful for the Clerk of the Cierk of the
Crown and Pleas to have, and he is hereby required to ercw o
have in each and every district of this province, except office in each.
the Ottawa, an office, the duties of which shall be dis- district.

charged by deputy, in which actions in the said court may
be instituted, and ail necessary proceedings had before
final judgment, and a writ of capias ad satisfaciendum
after such final judgment, may be issued in the same
manner as the same may be done in the principal office
of the said clerk. (h)

(h) An alias writ of capias ad satisfaciendummay issue from
the offices of the deputy clerks of the crown.-Scott et al, v,
McDonald. M. T. 7 Vic. P. C. Jones, J.
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33. Provided always, and be it further enacted by the
Precipe and authority aforesaid, That the precipe and affidavit (where
aithae aied one shall be required) filed in the said district office, on
offices on issuing any capias ad satisfaciendum, shall be transmitted
suing out Ca.

ta. et ca to the principal office within one month after the same
transmitted shall have been filed, as aforesaid. (i)
to the prin-
cipal oice. 34. And be it further enacted by the authority afore-
Deputy said, That whenever either the plaintiff or defendant in
clerks the any suit hereafter to be instituted in any district, exceptcrown to an
certify the Home District, may think it necessary to produce
proc eedings
if required. to the court the writ, declaration, plea, or any other pro-

ceedings which may have been filed in such cause, it shall
and may be lawful for the said plaintiff or defendant to
demand and receive from the deputy Clerk of the Crown
and Pleas in the district, a copy of such writ, declaration,
plea, or other proceeding in the cause, certified by the
said clerk to be a true copy of the original, which copy
shall be received by the court in all cases in lieu of the
original, and as a proof thercof.

Al proceed- 35. And be it further enacted by the authority afore-
ings to be said, That before final judgment, the several proceedings
transrnitted that have been had in the cause shal be transmitted toto the prixi-
cipal office tue principal office of the said clerk, and shall remain in
before fin"l his custody. (j)i udgment.

Eight days' 36. And be it further enacted by the authority afore-
noticeof trial said, That no indictment, information or. cause whatso-
to be given
in ail cases, ever, shall be tried at Niisi Prius, before any judge or
and four justice of Assize or Nisi Prius in any district of this
of counter- province, unless notice of trial, in writing, has been given
nand. at least eight days before such intended trial; and in

case any party or parties shall have given such notice of

(i) It is no ground for setting aside an arrest made under
a writ of capias ad satisfaciendum issued from a deputy's office,
that the affidavit on which the writ was issued was not trans-
mitted to the principal office within one month after the writ
was filed.-Scott et al.v. McDonald. M. T. 7 Vic. P. C.Jones, J.

(j) It is irregular to sign a judgment of non pros. without
filing the original papers m the judgment oflice.-Lyman v.
Cotter.-M. T. 5 Will. IV
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trial, as aforesaid, and shal not afterwards duly counter-
mand the same in writing, at least four days before such
intended trial, every such party shal, upon neglect of
bringing such issue to trial, be obliged to pay unto the
party or parties to whom such notice of trial shall have
been given, as aforesaid, the like costs and charges as if
such trial had not been countermanded.

37. And be it further enacted by the authority afore-
said, That whenever the defendant in any action shall, Dilatory
in term time, plead any dilatory plea, in case such plea pleasmay be
sbll be a matter in law and not of fact, it shall and may before a
be lawful to and for the plaintiffin the said action, to set vacan.
down such plea for argument on the next day on which
the said court shall sit, or on any other day in the term,
giving two days' notice thereof to the defendant or his
attorney; and in case such plea be filed in the time of
vacation, or being filed in term time, the said plaintiff shall
neglect so to set down the same for argument, as afore-
said, it shall and imay be lawful to and for the said plain-
tiff to apply to any judge of the said court to hear and-
determine the issue joined thereon, in like manner as the
same may now be done in open court; and in case the
said judge shall give judgment for the plaintiff, he, the said
judge, shall by an order under his hand, direct the said
plea to be taken off the file,. with costs to be taxed by the
proper officer ; and the said defendant shall, within four
days from the date of such order, plead an issuable plea,
and shall rejoin gratis, and shall also be bound to go to
trial at such time as he would have been bound to go to
trial in case he had pleaded such issuable plea in the first
instance, and not such dilatory plea. (k)

38. And be it further enacted by the authority afore- cost in civi
said, That the allowance of costs to either party,. plain- suits to be
tiff or defendant, in all civil suits and penal actions, be telaed by

England.
(k) A general demurrer is not a dilatory plea, within this

section, and where a judge in chambers had granted an order
to take such demurrer off the file, as being a dilatory plea,
the court made absolute a· rule to set such order aside,-
Charles v. Hopkirk. M. T. 4 Vie.
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regulated by the statute and usages which direct the pay-
ment of costs by the laws of England.

commis- 39. And be it further enacted by the authority afore-
sioners to be said, That the Chief Justice, and other the Justices of
appointed the said Court of Kings Bench, for the time being, orfor takingbBecfrhetm beno
affidavits. any two of them, whereof the Chief Justice, for the time

being, to be one, (1) shal and may by one or more com-
mission or commissions, under the seal of the said Court,
from time to time as need shall require, empower what
and as many persons as they shali think fit and neces-
sary, in all the several districts within this province, to
take and receive all and every such affidavit and affidavits
as any person or persons shall be willing and desirous to
make before any of the persons so empowered, in or
concerning any cause, matter or thing, depending or
hereafter to be depending, or in any wise concerning any
of the proceedings to be had in the said respective Courts;
and that it shal and may be lawful for any Judge of
Assize, and in his circuit to take and receive any affidavit
or affidavits as any person or persons shal be willing and
desirous to make before him, in or concerning any cause,
matter or thing, depending or hereafter to be depending,
or in any wise concerning any proceedings to be had in
the said Court of King's Bench; which said affidavits,
taken as aforesaid, shall be filed in the office of the said
court, and there be read and made use of in the said
court to all intents and purposes as other affidavits taken
in the said court ought to be; and that al and every
affidavit and affidavits, taken as aforesaid, shall be of the
same force as affidavits taken in the said court shall and
may be ; and all and every person or persons forswearing

penalties of him, her or themselves, in such affidavit or affidavits,
perjury for shall incur and be liable unto the same pains and penal-
false
swearing. ties as if such affidavit or affidavits had been made and

taken in open court: Provided always, That for the taking
is. for oath. of every such affidavit, the person or persons so empowered,

(1) Commissions for taking affidavits may be issued in the
event of the absence or death of the Chief Justice.-2 Vic.ech 2.



and taking the same, shal, for so doing, receive only the
sum or fee of twelve pence, and no more.

40. And be it further enacted by the authority afore-
said, That the Chief Justice, for the time being, and (see 2 Vie.

ether the Justices of the said Court of King's Bench, or ch. 2.)

any two of them, whereof the said Chief Justice shall be
one, shall or may by one or more commission or commis- commissi-
sions, under the seal of the said court, from time to time apnmefaoe
as need shall require, empower such and as many persons taking bail.
as they shall think fit and necessary in all and every the
several districts of this province, to take and receive ail (See 4Wm
and every recognizance or recognizances of bail or bails,
as any person or persons shall be willing or desirous to
acknowledge or make before any of the persons so em-
powered, in any action or suit depending, or hereafter
to be depending in the said court, in such manner and
form, and by such recognizance ,or bail, as the justices of
the said court may hereafter take or may think fit, which
said recognizance or recognizances of bail, or bail piece,
so taken as aforesaid, shall be filed in the office of the
Clerk of the Crown in the district Vhere the same shall
be taken, together with an affidavit of the due taking the
recognizance of such bail or bail piece, by some credible
person present at the taking thereof; which recogniz-
ance of bail or bail piece, so taken and filed, shall
be of the like effect as if the same were taken in open
court; for the taking of which recognizance or recogni-
zances of bail or bail piece, the person or persons so em-
powered shal receive only the sum or fee of two shillings,
and no more : Provided always, nevertheless, that nothing
herein contained shal extend to preclude any party from
excepting to the bail in the manner and within the time
prescribed by law.

41. And be it further enacted by the authority afore- make orders
said, That the justices, respectively, shal make such regulating
rules and orders for the justifying of such bails, and ba r,
making of the same absolute, as to them shall seem eOm°issi-
meet, so as the cognizor or cognizors of such bail or (see 4 Wm.

IV. Ch. àbails he not compelled to appear in person in the said sec: 2.

QUEEN s BENCEl.
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court to justify him or themselves, but the same may,
and is hereby directed to be determined by affidavit or
affidavits, duly taken before the said commissioners, who
are hereby empowered and required to take the same,
and also, to be examined by the justices upon oath
touching the value of their respective estates.

42. And be it further enacted by the authority afore-
Jugesfmy said, That any judge of assize in his circuit, shall and
take bail. may take and receive all and every such recognizance or

recognizances of bail or bails, as any person shall be
willing and desirous to make and acknowledge before
him, which being transmitted, in like manner as afore-
said, shall without oath be received in manner as afore-
said.

43. And be it further enacted by the authority afore-
Ordinances said, That the several acts and ordinances of the Go-of Quebec
repealed. vernor and council of the late province of Quebec,

whereby the several courts of Common Pleas in this
province were constituted, and from time to time- con-
tinued, be and each and every of them are hereby re-
pealed.

44. And be it further enacted by the authority afore-
o tae ase said, That after twelve months from the passing of this

shop keeper. act, no attorney of this court being a merchant, or in any
wise concerned by partnership, public or private, in the
purchasing and vending of merchandize in the way of
trade as a merchant, shall be permitted to practice in the
said court during the time he may be such merchant or
so engaged, as aforesaid, nor until twelve months after
he shall have ceased to be such merchant or so engaged,
as aforesaid.

45. And be it further enacted by the authority afore-
Judges to said, That from and after the first day of Easter term next,
establish
fées to be it shal and may be lawful to and for the said Court of
otcersofa e King's Bench, and they are hereby required by order or
court. rule, or orders or rules, to be pronounced by the said

court during the said term of Easter, or during any sub-
sequent term or terms, from time to time, to ascertain,
determine, declare, and adjudge, all and singular the fees
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which shall and may be taken, or be allowed to be taken
by any clerk of the crown, counsel, attorney, sheriff,
officer, or other person, from or in respect of any business
after the first day of Easter term, to be done or trans-
acted in the Court of King's Bench, as well in civil
causes as in criminal prosecutions, as in al matters and
things, causes and proceedings, which thereafter shall or
may be depending in the said court, which regards the
King's revenue, or under any commission of Oyer and
Terminer and general gaol delivery, or under any special
commission of Oyer and Terminer, any former law to the
contrary notwithstanding.

46. And be if further enacted by the authority afore-
said, That nothing in this act contained shall extend to No commis-

sions or pro-annul any existing commission or authority of any ceedings to
officer or Commissioner heretofore appointed to any office e oed.

which may require to be continued by the provisions of
this act, or to make void any proceedings now depending
in the said Court ofKing's Bench, but that the said office
shall be conducted, and the said proceedings be continued
and carried on, according to the several provisions herein
contained.

11. GEo. IV. cn. 5.
An Act to extend the provisions of the Law of Set-off, and to

prevent unnecessary and vexatious Law-suits. Preamble.
WHEREAs the provision for setting mutual debts, one (See 4 & 5
against the other, is highly just and reasonable at ail Vic ch. 3,se.37.)
times, and ought to be extended so as to allow a defen-
dant to recover the balance due to him; Be it therefore
enacted by the King's most Excellent Majesty, by and
with the advice and consent of the Legislative Council
and Assembly of the Province of Upper Canada, consti-
tuted and assembled by virtue of and under the authority
of an Act passed in the Parliament of Great Britain, in-
tituled, " An Act to repeal certain parts of an Act passed
in the fourteenth year of his Majesty's reign, intituled,
' An Act for making more effe«tual provision for the
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Government of the Province of Quebec in North Ames
rica,' and to make further provision for the Government

Defndaiits of the said Province,' and by the authority of the same,
notice of, or That if in any action to be hereafter commenoed in his

set-ad may Majesty's Court of King's Bench, or in any of his Ma-
recover jesty's District Courts in this Province, the defendant
the amount having given notice of set-off, or pleaded the same
hoveyond according to law, shal on trial of said action prove a

plaintifr's suin due to him, or if he be sued as executor or adminis-
dernand, and tr t thentf tes
have excu- trator othe testator or intestate, from the plaintif, or
tion there- if the plaintiff sue as executor or administrator from the
fore.

testator or intestate, greater than such plaintiff bas proved
due to him, or his testator, or intestate from such defen-
dant, or his testator or his intestate, it shall and may be
lawful for the jury to render a verdict for the defendant
to the amount of the difference of their respective claims
proved as aforesaid, and for every such defendant to
enter up judgment for such sum, besides his costs and
charges, and to have execution therefor. (m)

1 WILL. IV. CH. 1.
An Act to prevent a failure of Justice by reason of immaterial

variances in certain Law proceedings, and to require all
Courts to take judicial notice of private Acts of Parliament.

Preamble. WHEREAS great expense is often incurred, and delay or

Vee h. m. failure of justice takes place at trials, by reason of va-
secs. 15 & riances between writings produced in evidence and the

recital or setting forth thereof upon the record on which
the trial is had, in matters not material to the merits of

(m) Where to a declaration in assumpsit claiming £400
for goods sold, &c., the defendant pleaded as. to the promises
and undertakings a set off of a less sum than the amount
alleged to be due from him to the plaintiffs, and averred that
his set off exceeded the monies due and owing from him to
the plaintiff, and offered to set off and allow to the plaintiff out
of the defendant's damages, so much damage as the plaintiff
had sustained, on occasion of the not performing the promises,
&c., in the declaration: Held bad on special demurrer for
not offering to deduct the defendant's set off, instead of plead-
ing it in bar.-Jarvis et ak v. Dickson. T.. T. 3 & 4 Vic.

100



1*
~t~É~N S ~ 101

the case, and such record cannot now' in any case be
amended at the trial, and in some cases cannot be amen-
ded at any time : And whereas great additional expense
is often incurred by reason of the necessity of pleading
specially private acts of parliament, which the, several
courts of justice cannot judicially notice unless they be
so pleaded or given in evidence : Be it therefore enacted
by the King's most Excellent Majesty, by and with the,
advice and consent of the Legislative Council and As-
sembly of the Province of Upper Canada, constituted andý
assembled by virtue of and under the authority of an act
passed in the Parliament of Great Britain, intituled, "An
act to repeal certain parts of an Act passed in the four-
teenth year of His Majesty's reign, intituled, 'An act for
making more effectual provision for the government of
the Province of Quebec, in North America,' and to make
further provision for the government ofthe said province,"
and by the authority of the same, That it shall and may
be lawful for every Court of Record holding plea in civil
actions;. any judge sitting at Nisi Prius, and any Court Variances
of Oyer and Terminer, and general gaol delivery in this a"mleaded in
province, if such court or judge shall see fit so to do, to ci cae
cause the record on which any trial may be pending be- secutions for
fore any such, court or judge in any civil action, or in any reanors, at
indictment or infôrmation for any misdemeanor, when any thediscretion

variance shall appear between any matter in writing or in or judge
print produced. in evidence, and the recital or setting holin plea
forth thereof upon the record whereon the trial is pen-
ding, to be forthwith amended in such particular by some
officer of the court, on payment of suchcosts (if any) to
the other.party as such court or judge shal think reason-
able, and thereupon the trial shall proceed as if no such
variance had appeared; and in case such trial· shall be
had at Nisi Prius, the order for the amendment shall be
endorsed on the postea and returned together with the
record, and thereupon the papers, rolls, and other records
of the court, from which such record issued, shaU be
amended accordingly. (n)

(n) By 7 Will. IV. ch. III. sec. 15 & 16, the record may
x 2
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2. And be it further enacted by the authority afore-
Courts said, That all Acts. of the Provincial Parliament of this
requiired to
take judicial Province, whether the same shall be deemed public or
notice of
private acts private Acts, shall equally be taken notice of judicialgr
of parlia- by all Courts, Judges, Justices, and other persons
ment. whomsoever, without being specially pkaded; and that

a copy of any such Act,, printed by proper Authority in
this Province, shall be takenas sufficient evidenc.e thereof,
any law to the contrary notwithstanding.

2 WIL. IV. CH. 8.

An Act respecting the Time and Place of sitting of the
Corurt of King's Bench.

Preamble. WHEREAs by an act of the parliament of this province,
(See 4 Wm. passed in thirty-fourth year of the reign of his late Ma-

IV. c jesty King George the Third, intituled, "An act to,
ch. 1 ; 1 Vic. establish a superior court of civil and criminal juris-
Statutes of diction, and to regulate the court of appeal," it is pro-
Canada, vided, " that his Majesty's Court of King's Bench in this4 & 5 Vie. d
ch. 5. province shall be holden in a place certain, that. is,. in the

city, town, or place, where the Governor or Lieutenant-
Governor shal usually reside, and until such place be
fixed, the said court shall be holden at the last place of
meeting of.the Legislative Council and Assembly ;" And
whereas no. public building has yet been erected for the
accommodation of the Coûrt of King's Bench, and it may
be found convenient to allow the said court to be bolden at
some eligible place in the immediate vicinity of the seat
of government, although not within the actual limits of
the city, town, or place, in which the Governor or Lieu-
tenant-Governor shall usually reside: Be it therefore
enacted by the King's most excellent Majesty, by and
with the advice and consent of the Legislative Council
and Assembly of the Province of Upper Canada,. consti-

be amended at nisi prius where there is a variance between
the contract, &c., and its setting forth on the record, though
contract, &c. not in writing.

10 O.
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tuted and assembled by virtue of and under the authority
of an act passed in the Parliament of Great Britak,
intituled, "An act passed to repeal certain parts of an
act passed in the fourteenth year of his Majesty's reign,
intituled, ' An act for making more effectual provision for
the government of the Province of Quebec, in North so much of
America,' and to make further provision for the govern- 34 Geo. Ii.
ment of the said province," and by the authority of the ch- 2, sec. I,
same, that such part of the said act hereinbefore recited place of
as appoints the place at which the Court of King's Bench Cout ohe
shall be holden, shall be and the same is hereby re- Kings

Bench,
pealed. repealed.

2. And be it further enacted by the authority afore-
said, That his Majesty's Court of King's Bench in this Co °t
province shall be holden at a place certain, that is, in the Bench may

city, town, or.place, which shall be for the time the seat within one
of the civil government of this province, or within one mile of the

inile of such city, town, or place; and that the place in government

which the said, court shall be holden under the authority cie.
of this act shall be deemed and taken, with reference to
the sitting of such court, to form part and parcel of the
city, town, or place, which shall be for the time the seat
of the civil government of this province, notwithstanding
it may be witbout the geographical limits thereof. (o)

4 WnI. IV. cn. 2.:
An Act to render the Judges of the Court of King's Bench in

this Province independent of the Crown.
WHEREAs it is expedient to render the judges of the
Court of King's Bench in this province independent of PreambIe.

(o) This section is virtually repealed by the act of union
of the provinces of Upper and Lower Canada, sec. 44, which
enacts, that "until otherwise provided by the act or acts of
the legislature of the province of Canada, the said Court of
lKing's Bench, now called the Court of Queen's -Bench of
Upper Canada, shal from and after the union of the provinces
of Upper and Lower Canada, be holden at the city of Toronto,
or within one mile from the municipal boundary of the said
eity of Toronto."
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the Crown: Be it therefore enacted by the King's most
excellent Majesty, by and with the advice and consent of
the Legislative Council and Assembly of the Province of
Upper Canada, constituted and assembled by virtue of
and under the authority of an act passed in the Parlia-
ment of Great Britain, intituled, An act to repeal cer-
tain parts of an act passed in the fourteenth year of his
Majesty's reign, intituled, 'An Act for making more
effectual provision for the government of the Province of
Quebec, in North America,' and to make further provision
for the government of the said province," and by the
authority of the same, that the judges of his Majesty's

Judges to Court of King's Bench for this province shall hold their
hold their
oices during offices during their good behaviour, notwithstanding the

good beha- commissions which have been heretofore granted to them,
or either of them, may specify that the office is to be
held during the pleasure of his Majesty; aud that from
and after the passing of this act, the commissions of the
judges of the said court shall be made to them respec-
tively to hold during their good behaviour; and that the
commissions of judges of the said Court, for the time
being, shall be, continue, and remain in full force during
their good behaviour, notwithstanding the demise of his
Majesty, or any of his heirs and successors, any law,
usage, or practice, to the contrary thereof in any wise
notwithstanding: Provided always, that it may be lawful

May be for the Governor,. Lieutenant-Governor, or person admi-
remo)ved en
addreRs of nistering the government of this province, to remove any
couel and jude or judges of the said court, upon the address of the

Legislative Council and Assembly; and in case any
When re. judge so removed shall think himself aggrieved thereby,
appeal to it shall and may be lawful for him, within six months, to
c n. appeaI to bis Majesty in his Privy Council, and such a

motion shall not be final until determined by bis Majesty
in his Privy Council.

2. And be it further enacted by the authority afore-
Apoits-b said, That when any judge of the said court shall die, or
Governor, shall resign bis office, or be removed in the manner
&c. until the
L.lng's plea- authoriscd by this act, it ahail and may be Iawfiul for the
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Governor, Lieutenant-Governor, or person administering sure be
the government of this province, notwithstanding any known, how

thing hereinbefore contained, to appoint by commission, superseded.

under the great seal of the province, some fit and proper
person to hold the said office, until his Majesty's plea-
sure shall be made known, and that such appointment
shal be held to be superseded by the issuing of a com-
mission under the great seal of this province, in the terms
first directed by this act, to the same person, or to such
other person as his Majesty shall appoint in the place of
any judge who has died, or resigned, or been removed in
the manner authorised by this act, or by the signification
within the province of the decision of his Majesty in his
Privy Council, restoring to his office any judge who may
have been so removed.

4 W=u.. IV. Ca. 5.

An Act to grant further relief to bail in certain cases, and to
regulate the manner of putting in and perfecting bail in
vacation. Preamble.

WHEREAS it is necessary to afford further relief to Bail
in certain cases; Be it therefore enacted by the King's
most excellent Majesty, by and with the advice and
consent of the Legislative Council and Assembly of the
Province of Upper Canada, constituted and assembled
by virtue of and under the authority of an Act passed in
the Parliament of Great Britain, intituled, "an Act to
repeal certain parts of an Act passed in the fourteenth
year of his Majesty's reign, intituled 'An act for making
more effectual provision for the government of the pro-
vince of Quebec, in North America,' and to make further
provision for the government of the said Province," and Ban may
by the authority of the same, That the special bail in suender
any action now pending, or which may be hereafter cipal and be
brought in any of the courts of this Province, may sur- discharged.
render their principal to the sherCif of any of the respec-
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tive districts in which he may be.resident or found, and
upon the production of the copy of the bail-piece, certi-
fied by the clerk of the court in which the bail shall
have been entered, the sheriff of any such district shall
receive the defendant into custody, and shall give a cer-

Sheriff to tificate under his seal of office of his being so surrendered
give certi- into his custody, upon which certificate being produced

rr'cder. an exoneretur shall be entered upon the bail-piece in the
same manner as is now authorized by law in other cases,
and upon notice of such .surrender to the plaintiff or to
his attorney, and upon such exoneretur being so entered,
the bail in such case shal be discharged: Provided

Plaintifr not always, That nothing in this Act contained shal be
prejudiced in
conduct of taken to compel the plaintiff in any such action or suit
his suit. to change the venue or to conduct his suit in any man-

ner different from that in which he would have been
compelled had the |render been made in the district in
which the defendant had been arrested.

2. And be it further enacted by the authority. afore-
Lan may said, That notwithstanding any thing contained in anyj .xstify betore l otec
a judge ir law to the contrary, it shall and may be lawful after the
vacation. passing of this Act, for bail to justify in vacation before

a Judge of his Majesty's Court of King's Beneh, whether
the defendant be or be not in actual custody, and such
judge may make his rule or order for the alowance of

Commence- such bail: Provided always nevertheless, That this pro-
ment of Act, vision shall not take effect till after the end of the terraso far as
relatestothis of sitting of the Court of King's Bench which shal com-
provision. mence next after the passing of this Act; and that it

shall be competent for the Court of King's Bench in the

Judges to said term, and, in any term afterwards, to make' such
frame rules orders or rules as to them may seem fit, respecting the

ith regard manner of justifying or perfecting baii, as aforesaid, and
to justifying. respecting the notices to be given previous thereto, the

attendance of bail before a commissioner or before a
judge, and the affidavits or examinations to be required,
or any other matter or thing which may to them appear
expedient for carrying this proviso the most justly and
conveniently into effect.
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4 WLr. IV. cH. 6.
An Act to revive and extend the Provisions of an Actpassed in,

the tenth Year of his late Majesty's Reign, intituled, "An Act
to authorise the detention of Debtors in certain cases."

4. And be it further enacted by the authority afore-
said, That no commissioner shall issue any writ of capias
ad respondendum in any case in which he shall be em-
ployed as attorney for the person suing out such writ. (p)

5 WILL. IV. CH. 2.

An Act to allotw the issuing of Writs of Error from the Court
of King's Bench.

WHEREAs it would facilitate the correction of errors in Preamble.
the judgment of inferior courts of record, if the writ of
error, which for such purposes is required by the law of
England to be issued from Chancery, and to be made
under the great seal, were allowed in this province to issue
from the Court of King's Bench, under the seal of that
court: Be it therefore enacted by the King's most excel-
lent Majesty, by and with the advice and consent of the
Legislative Council and Assembly of the Province of
Upper Canada, constituted and assembled by virtue of
and under:the authority of an act passed i the Parliament
of Great Britain, intituled, "An act to repeal certain
parts of an act, passed in the fourteenth year of his Ma-
jesty's reign, intituled, 'An act foi making more effectual
provision for the Government of the Province of Quebec,
in North America,' and to make further provision for the
government of the said province," and by the authority
of the same, that whenever by the law of England a writ Writ, of
of error may be sued out of Chancery, returnable in the error raybe

court of King's Bench, for .removing the record of the the King's
judgment of an inferior court of record in order to its Bench.

examination upon errors assigned, it shal be lawful in
similar cases, and for the like purpose, to sue out a writ
of error from the Court of King's Bench n this province,

(p) See ante page 83.
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running in the name of the Ring, and having teste and
return like other writs of the said court; and upon the
return of such writs the said court may proceed thereon
as if the record of the judgment had been removed under
the great seal of this province.

2. And be it further enacted by the authority afore-
Court of said, That for securing suitors against vexatious delays

ach "may and expense through the suing out of such writs of error,
nake rules it shall and may be lawful for the judges of the Court of

the sae King's Bench to make such rules and orders, from time to
time during any term of sitting of the said court, as may
appear just and expedient for securing the payment of
costs, and of the debt or damages awarded by the judg-
ment of the inferior court, or either of them, in case such
judgment shall be affirmed in error; and also for re-
straining frivolous writs of error from being brought
merely for delay.

5 WarL. 4. CH. 3.

An Act to mitigate the Law in respect to Imprisonment for Debt.

Preamble. WHEREAs the imprisonment of persons in execution for

rSee 3 Vie. debt is no otherwise justifiable than as a means of com-
c. 6.) pelling such persons to apply whatever monies or pro-

perty they may be posessed of, or may have under their
control, to the satisfaction of their creditors: And where-
as it is impossible with a just regard to the rights of
creditors and to the interests of commerce, to afford
effectual relief to insolvent debtors until a proper juris-
diction is provided and suitable laws enacted to facilitate
and ensure a recourse against all the property of such in-
solvent debtors, but in the mean time it is expedient to
make such provision as will render the law in this respect
less rigorous than at present ; Be it therefore enacted by
the King's most excellent Majesty, by and with the ad-
vice and consent of the Legislative Council and Assembly
of the Province of Upper Canada, constituted and assem-
bled by virtue of and under the authority of an act -pas-
sed in the Parliament of Great Britain, intituled, " An
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act to repeal certain parts of an act passed in the four-
teenth year of his Majesty's reign, intituled, 'An act for
making more effectual provision for the government of
the Province of Quebec, in North America,' and to make
further provision for the government of the said pro-
vince," and by the authority of the same, That from and
after the first day of June next after the passing of this Limitation of

arrst to,act, no person shall be arrested or holden to special bail debts of £10.
upon any process issuing from his Majesty's Court ofand upwards.

King's Bench for this province, or from any district court
in this province, when the cause of action shall not
amount to ten pounds: and that so much of the eighth Part of
clause of a certain Act of the Parliament of this province eighth sec. of
passed in the second year of the reign of his late Majesty Geo. IV-

passe eh. 1, repeal-
King George the Fourth, intituled, "An act to repeal ed.
part of and amend the laws now in force respecting the
practice of his Majesty's Court of King's Bench in this
province," as authorises personal arrest in a civil suit
when the cause of action shall amount to five pounds or
upwards; and also, so much of the eighth clause of a
certain other Act of the Parliament of this province pas- eighth sec. of
sed in the same year, intituled, "An act to reduce into 2 Geo. IV.

ch .2 repeaI-one act the several laws now in force establishing Dis- ed
trict Courts, and regulating the practice thercof, and also
to extend the powers of the said District Courts," as
authorises personal arrest in all actions of contract within
the jurisdiction of such courts, be and the same are here-
by repealed, so far only as the said clauses extend to
authorise personal arrest for any sum less than ten pounds:
Provided always nevertheless, that such repeal shall not
take effect until after the said first day of June next, and
shal not render illegal or irregular any arrest for a less
sum than ten pounds, which shall take place in any court
before or on the said first day of June next, and shall not
render illegal or irregular any proceedings which shall be
had after or in consequence of such arrest.

2. And be it further enacted by the authority afore- Ca. sa.not
said, That from and after the. said first day of June next, to be issued
it shall not be lawful to take execution against the oi°ly,nor for
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any judg- body of any person, plaintiff or defendant, upon a judg-
ment under
£10 exclu- ment recovered for costs only, nor in any case in which
sive. the judgment shal not be rendered for the sum of ten

pounds or upwards, exclusive of costs; and that if any
Debtor in person shall be in custody upon an execution at the time
sum r under of the passing of this act, or at any time hereafter upon
£o. may ap- an execution which may issue before the said first day ofply to the
court for his June next, in a case in which it is provided by this clause
discharge. that no execution shall issue against the body, such
Notice to the person may, upon application to the court from whence
other party. h xcto hh sud ug 1Order for the execution shall have issued, or to a judge thereof in
discharge. vacation, and after notice given to the opposite party, or

his attorney, by a rule to shew cause, be discharged from
custody by order of the said court or judge; but it shall

Liability of be lawful to take out execution against the goods and
future estate. chattels, or against the lands or tenements of the person

so discharged, in the same manner as in other cases of
debtors discharged under the provisions of this act.

7 Wnr. IV. cn. 1.
An Act to increase the present number qf Judges of his Majest 's

Court of King's Bench in this Province; to alter the Terms
for the sitting of the said Court: and for other purposes

therein mentioned.

Preamble. WHEREAs an addition to the number of Judges of the
(See 4 Winl. Court of King's Bench in this Province has become in-
IV. ch. h; dispensable from the great increase of the population, the1lVic. ch. 15;
2 Vic. ch. 1; formation of new districts, and the necessity of providing
Act of Union,
secs. 44 & 47; for the more frequent delivery of the gaols : Be it there-
Statutes of fore enacted by the King's most Excellent Majesty, byCanada, 4 &
5 Vic. ch. 5.) and with the advice and consent of the Legislative Coun-

cil and Assembly of the province of Upper Canada, con-
stituted and assembled by virtue of and under the autho-
rity of an Act passed in the Parliament of Great Britain,
intituled, "An Act to repeal certain parts of an Act
passedin the fourteenth year of his Majesty's reign, inti-
tuled, ' An Act for making more effectual provision for
the Government of the Province of Quebec, in North
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America,' and to make further provision for the Govern-
ment of the said Province," and by the authority of the
same, That notwithstanding any thing contained in a cer-
tain Act of the Parliament of this Province, passed in34 Geo. It.

the thirty-fourth year of the reign of his late Majesty ch.2, recited.

King George the Third, intituled, "An Act to establish
a Superior Court of civil and criminal jurisdiction, and to
regulate the Court of Appeal," his Majesty's Court of
King's Bench for the Province of Upper Canada, shall
consist of the Chief Justice of the said Province, and of(See 2 vie.
four Puisne Judges, and that the two additional Puisne cdh .)
Judges to be appointed by his Majesty under the autho- tional judges

rity of this Act shal hold their offices during their good pointed.
behaviour, and subject to the same conditions as the
present judges of the said court.

2. And be it further enacted by the authority afore-
said, That the Governor, Lieutenant-Governor, or person TheLieu-

administering the Government of this Province, shall, as vernor to
soon as it may be convenient after the passing of this act, appoint;
appoint two fit and proper persons to be judges of the Until the

until hi King's plea-
said court, to hold the said office until his Majesty's sure be
pleasure shall be made known. no n.

3. And be it further enacted by the authority afore-
said, That from and out of the rates and duties now levied salaries.
and collected, or which hereafter may be raised, levied
and collected, and remaining in the hands of the Receiver-
General, there be granted to his Majesty, his heirs and
successors, the sum of two thousand pounds annually, to
provide for the payment of the salaries of the said two addi-
tional judges, the salary of each to be one thousand pounds.

4. And be it further enacted by the authority afore-
said, That it shall and may be lawfal for the Governor,
Lieutenant-Governor, or person admiuistering the govern- To be paid

ment of this province, from time to time, to issue his on aererasr-
warrant or warrants to the Receiver-General of this pro- General.
vince for the said sums ofmoney by this act granted, half
yearly ; and the said Receiver-General shall account to
his Majesty, his heirs and successors, for the same, through
the Lords ÇonýnissiQners of hie Majesty's treasury, in such
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manner and form as his Majesty, his heirs and successors,
shall be graciously pleased to direct.

5. And be it further enacted by the authority afore-
said, That after such appointments shal be made, the

Puisne Puisne Judges of the said court shal sit by rotation in
Judges to sit Z
in rotation. cach terni, or otherwise, as they shal agree among them-

selves, so that no greater number than three of such
Not exceed- Puisne Juges shall sit at the saine time in banc for the

transaction of business in terni, unless in the absence of
tie>s cl the Chief Justice; and that it shall be lawful for any onethe absenep
of the Chief of the said jydges, when occasion shall require, while the
Justice. other judge *of the said courts are- sitting in banc, to sit
One( of the C.
judges to sit apart froin thein for the business of adding and justifying
apart special bail discharging isolvent debtors, administering

specal bail, oaths, hcaring and deciding upon matters on motion, and
i " n making rules and orders in causes and business depending

&c. in the court, in the saine manner and with the saine force
and validity as may be done by the court sitting in banc.

6. And whereas it is necessary to make a new arrange-
ment of the terms of sitting of the Court of King's Bench,

Law regu- in order to admit more conveniently of two circuits in
lating the each year : Be it therefore enacted by the authority afore-
terms mr part
repealec. said, That So mucl of a certain act of the Parliament of

this province, passed in the sixth year of the reign ofhis
late Majcsty King George the Fourth, intituled, "An
Act to remove certain doubts with respect to the com-
mencement of the Terns of Michaelmas in the last year,
and of Hlilary in this present year, and to appoint the
periods of holding the several law termis ;" and of a certain
other act of the parliament of this province, passed in the
second year of the reign of his present Majesty, intituled,
"An Act respecting the time and place of sitting of the
Court of King's Bench," as appoints the termis of sitting
of the said court, shal be and the saine is hereby re-
pealed: Provided, that such repeal shal not take effect
until after the termination of next Easter Term, which
shall commence and be holden at the saie time and in
the saine manner as if this act had not been passed.

7. [Repealed by 1 Vie. chap. 15.]
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8. And be it further enacted by the authority afore- 27 of 2
said, That the twenty-seventh clause of an act of the seo. IV. ch.
parliament of this province, passed in the second year ofi, repealed.
the reign of his late Majesty King George the Fourth,
intituled, " An Act to repeal part of and amend the laws
now in force respecting the practice of his Majesty's
Court of King's Bench in this province," shal be and
the same is hereby repealed; and that after the end of Commissions
Trinity Term next, as appointed by this act, it shall be of Assize and
lawful for the Governor, Lieutenant-Governor, or person may issue
administering the government of this province, to issue twice in each
yearly and every year, in the vacation between Easter and year.

Trinity Terms, and also in the vacation between Michael-
mas and Hilary Terms, such Commissions of Assize and
Nisi Prius into the several districts, as may be necessary,
for the purpose of trying all issues joined in the said
court in any suit or action, which, according to the prac-
tice of the court, ought to be triod in such districts re-
spectively; and that in like manner Commissions of Oyer
and Terminer and General Gaol Delivery shall be issued
into the several districts in this province twice in the year,
within the periods aforesaid: Provided always neverthe-
less, that it shall be in the power of the Governor, Lieu- Specia1 com-

. . missions maytenant-Governor, or person administering the government issue when
of this province, to issue a special commission or special necessary.
commissions, for the trial of one or more offender or offen-
ders upon extraordinary occasions, when he shall deem it
requisite or expedient that such commission should issue:
And provided also, that nothing contained in this act
shall render it necessary to hold any court in any new
district of this province lately organized, or hereafter to
be organized, at an earlier period than is or may be pro-
vided in the act erecting such new district.

9. And whereas it may happen that from some unfor- . .n
seen casualty it may be impracticable to open a Court of case courts
Assize and Nisi Prius, or of Oyer and Terminer or Gene- ofAssazne
ral Gaol Delivery, on the very day appointed in the com- opened on
mission or precept for the opening of the same and it *ted in
would be attended with great public inconvenience if such Commission.

L2
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court could on that account not be opened until juries
were again summoned, and a new day appointed for
holding such court: Be it further enacted by the autho-
rity aforesaid, That whenever from illness of the judge,
or from unavoidable detention at the last assize town, or
from other casualty, it may happen that the judge ap-
pointed to hold any Court of Assize and Nisi Prius,
Oyer and Terminer or General Gaol Delivery, shal not
arrive in time, or shall not be able to open such court
on the day appointed for that purpose, it shall and may
be lawful for the sheriff of the district in which such court
shall be holden, or in his absence for his deputy, after
the hour of eight of the clock in the afternoon of such
day, to adjourn by proclamation all and every the courts
which shall be appointed to be opened on that day, to an
hour on the following day to be by him named, and so
fron day to day until the judge shall arrive to open such
court or courts, or until he shall reccive other direction
from the judge in that behalf.

10. And be it further enacted by the authority afore-
Judges' said, That from and out of the said rates and duties,travelling
expenses° there be granted to bis said Majesty, his heirs and suc-

alcessors, a suficient sum annually to enable his Majesty
£2. for each to pay to the judges of Assize and Nisi Prius, Oyer and
district, I
excet the Terminer and general gaol delivery, the sum of twenty-
HIct. five pounds for each time that they shall hold any such

court or courts in any district of this province, except the
Home District, for the purpose of defraying their travelling
expenses : and also a sum sufficient to enable his Majesty

ees of to pay the Clerks of Assize their usual and accustomed
Assize. fees, for the duties performed by them as officers of the

Courts of Oyer and Terminer and general gaol delivery;
Sherif of and also to pay the Sheriff of the Home District the sumHome Dis-
trict to be of eleven shillings and eight pence per day, for attending
paid for at- the terms of the Court of King's Bench at the seat ofteriding in
Court of government.
King's
Bench
during term.
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7 WILL. IV. CH. 2.

An Act to. establish a Court of Chancery in this Province.

17. And bè it further enacted by the authority afore-
said, That the Puisne Judges of the Court of King's
Bench shal be members of the Court of Appeals of this
Province, in al cases of appeal from the judgments and
decrees of the said Vice-Chancellor, in the like manner
as the Chief Justice is now by law a member of the
Court of Appeals.

7 WiLL. IV. cm. 3.
An Act for the fat-her amendment of the Law, and the better

advancement of Justice.

WHEREAS it would greatly contribute to the diminishing
of expense in suits in the Court of King's Bench, if the Preamble.
pleadings therein were in some respects altered, and (Sce i Wiin.
the questions to be tried by the jury left less at large. ch 1

than they now are, according to the course and practice
of pleading in several forms of action; but this cannot be
conveniently done otherwise than by rules or orders of
the judges of the said court, from time to time to be made,
and doubts may arise as to the power of the said judges.
to make such alterations without the authority of the
legislature: Be it therefore enacted by the King's most
excellent Majesty, by and with the advice and consent
of the Legislative Council and Assembly of the Province
of Upper Canada, constituted and assembled by virtue
of and under the authority of an act passed in the Par-
liament of Great Britain, intituled, " An Act to repeal
certain parts of an Act passed in the fourteenth year of
his. Majesty's reign,, intituled, ' An Act for making more
effectual provision for the government of the Province
of Quebec, in North America,' and to make further pro-
vision for the government of the said Province," and by
the authority of the saine, That the Judges of his Ma-
jesty's Court of King's Bench in this Province, or the Judges ofthe

majority of them, including the Chief Justice, shall and ag
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thorised to may, by any rule or order to be from time to time by them
odle ohe made, in term or vacation, at any time within five years

pleading by from the time when this act shall take effect, make such
rule of court. alterations in the mode of pleading in the said court, and

in the mode of entering and transcribing pleadings, judg-

And regula- ments, and other proceedings in actions at law, and such
tions as toa regulations as to the payment of costs, and otherwise for
the payment carrying into effect the said alterations, as to them may

o seem expedient ; and all such rules, orders or regulations,
Such rules to shall be laid before both houses of the legislature, if theybe laid before
Parliament. shall be then sitting, immediately upon the making of the

same, or if the legislature be not then sitting, then within

Rules not to five days after the next meeting thereof; and no such
have effect rule, order or regulation, shall have effect until six weeks
tii six weeks after the same shall have been so laid before both housesaftcr they
shall have of the legislature; (q) and any rule or order SO made,

reaid shall, from and after such time aforesaid, be binding and
1arliament. obligatory on the said court, and all other courts of com-
to be binding mon law in this province, to which the sane shall be
on court. made expressly to extend, and on all Courts of Appeal
And on or Courts of Error in this province, into which the judg-
Courts of
Appeal and ments of the said courts, or any of them, shall be carried
Error. by appeal, or by any writ of error, and be of the like

force and effect as if the provisions contained therein had
been expressly enacted by the legislature of this province :
Provided always, that no such rule or order shall have

affect plead- depriving any person of the power of plead-
ings under ing the general issue, and giving the special matter inActs of Par-ete ate
lianent. evidence, in any case wherein he is now or hereafter shall

be entitled to do so, by virtue of any act of parliament
now or hereafter to be in force. (r)

(q) On the 20th April 1842, rules were made by the
Court of Queen's Bench under this statute, which, as there
were doubts of their being laid before both houses of the legis-
lature in sufficient time according to this section, an act was
passed 5 & 6 Vic. ch. 19, ante page 15, to give them the same
effect, as if the provisions contained in this section had been
complied with.

(r) See ante page 24, and note. By the 16th of the new
rules, wherever the defendant pleads the general issue, in-
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2. And whereas there is no remedy provided by law
for injuries to the real estate of any person deceased, Executors of
committed in his life time, nor for certain wrongs done "yeperson
by a person deceased, in his life time, to. another, in maymaintain

actions for
respect of lis property, real or personal; for remedy injuries done
thereof, Be it enacted by the authority aforesaid, That to real estatey ýýin test ator'a
an action of trespass, or trespass on the case, as the iire tine.
case may be, may be maintained by the executors or
administrators of any person deceased, for any injury
to the real estate of such person, committed in his life
time, for which an action might have been maintained
by such person, so as such injury shail have been com-
mitted within six calendar months before the death of
such deceased person: And provided, such action shal Action te

be brought within one year after the death of such person; within one
and the damages, when recovered, shall be part of the a o e

personal estate of such person: And further, that an ac- party.
tion of trespass, or trespass on the case, as the case may Damages

be, may be maintained against the executors or adminis- be part of the
trators of any person deceased, for any wrong committed ®sate.a

by him in his life time to another, in respect of his pro- Actions
against exe,

perty, real or personal, so as such injury shall have been enors for

tending to give the special matter in evidence under the
general issue, he must insert the words " by statute," in the
margin of his plea. If a defendant does not add the words
"by statute," on the margin of his plea of not guilty, he
cannot give special matter in evidence to bring himself within
an act of parliament which allows a plea of not guilty; but if
at the end of the plaintiff's case, it appears that the defendant
was entitled to notice of action, and to have the venue laid in
the proper county, and the plaintiff gave no notice of action,
and the venue be in a wrong county, this is not aided by the .
defendant having omitted to add the words " by statute," on
the margin of his plea. Coy v. Forrester, 8 M. & W. 312.
Where the defendant pleaded not guilty, intending to justify
under a statute, but the nisi prius record had not the words
" by statute," added on the margin, the judge at nisi prius
refused to allow an amendment, by the addition of the words
" by statute," as it could not be shewn that those words were
on the defendant's plea; but semble, if that could have been
shewn, the amendment would have been allowed.-Forman v.
Dawes, et al. 1 C. & Marsh, 127.
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wrongs com- committed within six calendar months before such per-
mitted by son's death, and so as such action shall be brought within
deceased,
To be six calendar months after such executors or administra-
brouht tors shall have taken upon themselves the administration
within six
calendar of the estate and effects of such person ; (s) and the
months. damages to be recovered in such action shall be payable
Damages
payab as in like order of administration as the simple contract
simple con- debts of such persons.
tract debts.

3. And be it further enacted by the authority afore-
Limitation said, That all actions of debt for rent, upon an indenture
Of time for of demise ; all actions of covenant or debt, upon any
commence-
ment of par- bond or other specialty ; and all actions of debt, or scire
ticular facias upon any recognizance; and also al actions of
actions. fca pntn eonzne n loalatoso

debt upon any award, where the submission is not by
specialty, or for an escape, or for money levied on any
fieri facias; and all actions for penalties, damages, or
sums of money given to the party grieved, by any statute
now or hereafter to be in force, that shall be sued or
brought at any time after the passing of this act, shall be
commenced and sued within the time and limitation here-

(s) An administrator is liable to an action for money had
and received by the intestate for coal tortiously raised and
taken by him from the plaintiff 's land, if the intestate has
sold it and received the money; and this, although no direct
evidence be given of the aetual suai raised on the sale, if the
jury believe the fact of the sale, and where part has been
raised more than six months before the intestate's death, and
part within six months, the plaintiff may bring trespass for so
much as was raised within six months, and also for money
had and received, for so much as was raised before ; the acts
being distinct, and therefore the two actions not being incom-
patible.--Powell v. Rees. 7 Ad. & E. 426. In trover against
an executor, it appeared that the watch, which was the
subject matter of the action, had been given by the testatrix
to one S. in September, 1837, that S. re-delivered it to the
testatrix in March, 1838, for the purpose of its being pawned
by her, that on its being demanded by the plaintiff in Decem-
ber, 1838, the testatrix said that she would consult her soli-
citor, and that the testatrix died in March, 1839 ; held that
this was sufficient evidence to warrant the jury in finding a
conversion within six months before the death.-Richmond
v. Nicholson. 8 Scott. 134.
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inafter expressed, and not after, that is to say: The said Actio of
actions of debt for rent, upon an indenture of demise or debt on

covenant, or debt upon any bond or other specialty, coenant,
actions of debt, or scire facias upon recognizance, within bonor
ten years after the passing of this act, or within twenty seire facias.
years after the cause of such actions or suits, but not
after; the said actions by the party grieved, one year
after the passing of this act, or within two years after the
cause of such actions or suits, but not after; and the Othe,
said other actions within three years after the passing of actions.
this act, or within six years after the cause of such actions
or suits, but not after: Provided that nothing herein con-
tained shall extend to any action given by any statute,
where the time for bringing such action is or shall be by
any statute specially limited. (t)

(t) It is enacted by sec. 3, 21 Jac. I., ch. 16, that all actions
of trespass, quare clausum fregit, &c., detinue, trover, and
replevin for taking away goods and cattle ; all actions of
account, and upon the case, other than such accounts as con-
cern the trade of merchandize between merchant and mer-
chant, their factors, or servants ; all actions of debt grounded
upon any lending or contract -without specialty, or for ar-
rearages of rent ; and al actions of assault, menace, battery,
wounding, and imprisonment, shall be commenced and sued
within the times hereinafter expressed, and not after ; that is
to say, the said actions upon the case (other than for slan-
der), account, trespass quare clausum fregit, &c., debt, de-
tinue, and replevin within six years next after the cause of
such action or suit, and not after; actions of assault and bat-
tery, wounding, and imprisonment, within four years ; and
actions upon the case for words, within two years next after
the words spoken, and not after. This statute which con-
tained the usual saving for infants, &c., was confined to the
particular actions enumerated therein, and did not extend to
actions of covenant or debt on specialty, or other matter of a
higher nature, but only to actions of debt upon a lending or
contract without specialty, or for arrearages of rent reserved
upon parol leases. It would appear that a foreigner, who
always resides abroad, and has never come to England, is not
affected by these statutes.-Greig v. Somerville, I Russ. &
M, 338, 346 ; see also, to same point, Flight v. Derbyshire,
T. T. 6 & 7 Vie. In trover, the statate of limitations runs
from the time of conversion, and not from the time of sale.-
Denys v. Shuckburgh, 4 You. & C. 42. The exception in
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4. And be it further enacted by the authority afore-
Provision in said, That if any person or persons that is or are, or
cas o shall be entitled to any such action or suit, or to such-

scire facias, is or are, or shal be at the time of any
such cause of action accruing, within the age of twenty-
one years, femme covert, non compos mentis, or with-
out the limits of this province, then such person or
persons shall be at liberty to bring the same actions,
so as they commence the same within such times
after their coming to or being of full age, discovert, of
sound memory, or returned to this province, as other
persons having no such impediment should according to
the provisions of this act have done; and that if any
person or persons, against whom there shall be any such
cause of action, is or are, or shal be, at the time such
cause of action accrued, without this province, the person
or persons entitled to any such cause of action shall be
at liberty to bring the same against such person or per-
sons within such times as are before limited, after the
return of such person or persons to this province: Pro-
vided always, that if any acknowledgment shal have been
made, either by writing signed by the party liable, by
virtue of such indenture, specialty or recognizance, or his
agent, or by part payment, or part satisfaction, on ac-
count of any principal or interest being due thereon, it
shall and may be lawful for the person or persons entitled
to such actions, to bring his or their action for the money
remaining unpaid and so acknowledged to be due,
within twenty years after such acknowledgement by
writing, or part payment, or part satisfaction, as aforesaid;
or in case the person or persons entitled to such action
shall, at the time of such acknowledgement, be under
such, disability, as aforesaid, or the party making such
acknowledgement be, at the time of making the samne,
without this province, then within twenty years after such

the 21 Jac. I., ch. 16, sec. 3, as to merchants' accounts, does
not apply to an action of indebitatus assumpsit, but only to
the action of account, or semble, to an action on the case for
not accounting.-Inglis v. Haig, 9 Dowl. 817; & M.& W. 769.
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d1isability shal have ceased, as aforesaid, or the party shal I"h e 'Of
have returned to this province, as the case may be; and acknow-

the plaintif or plaintifs in any such action, or any inden- par t or
ture, specialty or recognizance, may, by way of replica- ment.

tion, state such acknowledgement, and that such action Acknow-

was brought within the time aforesaid, in answer to a may be

plea of this Statute. pleaded in

5. And be it further enacted by the authority afore-
said, That if in any of the said actions judgment be given in ease judg-

ment be re-
for the plaintif, and the same be reversed from error in versed for

a Court of Error or Appeal, or if a verdict pass for the error, &c.
plaintif, and upon matter alleged in arrest ofjudgment, the may be com-

C rnenced
judgment be given against the plaintif, that he take within a
nothing for his plaint, writ or bill, or if in any of the said year.
actions the defendant shall be outlawed, and shall reverse
the outlawry, that in all such cases the party plaintif, his
executors or administrators, as the case shal require, may
commence a new suit or action, from time to time, within
a year after such judgment reversed, or such judgment
given against the plaintiff, or outlawry reversed, and
not after.

6. And be it further enacted by the authority afore-
said, That no plea in abatement for the non-joinder of *
any person as a co-defendant, shall be allowed in any for non-

court of common law, unless it shal be stated in such joinder, tostate party's
plea that such person is resident within the jurisdiction residence,

of the court, and unless the place of residence of such ied byafdai-

person shall be stated with convenient certainty in an vit.
affidavit verifying such plea. (u)

(u) It is not requisite in an affidavit verifying a plea of
coverture, to state the residence of the husband to be within
the jurisdiction of the court, as this section only applies to the
case of pleas in abatement for the non-joinder of co-con-
tractors.-Jones v. Smith. 6 Dowl. 557 Semble, that the
affidavit verifying a plea in abatement for the non-joinder of
a party as a co-defendant, must state his actual residence at
the time of making the affidavit.-Wheatley v. Golney. 9
DowL 1019. This affidavit may be made by the defendant or
a third person. 2 Saund. 221, £ See the forms, Chitty, forms,
M54. It must not be sworn before the declaration is filed or
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7. And be it further enacted by the authority afore-
Under plea said, That in all cases in which, after such plea in abate-
in abaternent
pIaintiff may ment, the plaintiff shall, without having proceeded to trial

et auai~nst upon an issue thercon, commence another action against
defendants the defendant or defendants in the action in which such

l.aeare plea in abatement shall have been pleaded, and the person
or persons named in such plea in abatement, as joint con-
tractors, if it shall appear by the pleadings in such subse-
quent action or on the evidence at the trial thereof, that
all the original defendants are liable, but that one or more
of the persons named in such plea in abatement, or any
subsequent plea in abatement, are not liable as a con-
tracting party or parties, the plaintiff shall nevertheless be
entitled to judgment, or to a verdict and judgment, as the
case may be, against the other defendant or defendants
who shall appear to be liable ; and every defendant who

Judgment is not so liable shall have judgment, and shall be entitled
d to his costs as against the plaintiff, who shall be allowed

not liable. the same as costs in the cause against the defeidant or
defendants who shal have so pleaded in abatement the
non-joinder of such person: Provided, that any such de-
fendant, who shall have so pleaded in abatement, shall be
at liberty on the trial to adduce evidence of the liability of
the defendants named by him in such plea in abatement. (v)

8. And be it further enacted by the authority afore-
said, That no plea in abatement for misnomer shall be

delivered: if it were, and it refers, as it usually does, to the
declaration. the plaintiff might treat. the plea as a nullity.-
Bower v. Kemp. 1 Dowl. 281 ; Johnson v. Popplewell, 2 C. &
J. 545. If the plea be filed without an affidavit, or with an
insufficient affidavit to verify it, the plaintiff may treat it as a
nullity, and sign judgment.-Lang v. Comber. 4 East, 348 ;
Poole v. Pembrey. 1 Dowl. 693. But he cannot get it set
aside.-Bray v. Haller. 2 Moore, 213 ; Rex v. Cooke. 2 B. &
C. 618. A plea of privilege by an attorney must be verified
by affidavit, or the plaintiff may sign judgment.-Davidson v.
Chilman. 1 Bing. N, C. 297.

(v) See ante page 62, for form under the new rules of the
commencement. of a declaration, ,where after a plea in abate-
ment of the non-joinder of another person, the plaintiffhas
commenced another action against the persons notjoined.
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allowed in any personal action, but that in al cases in Mnsnomer
which a misnomer would, but for this act, have been by not to be
law pleadable in abatement, in such actions the defendant aeade i
shall be at liberty to cause the declaration to be amended, (w) but to be

aneuded at
at the costs of the plaintiff, by inserting the right name, costsofpiain-
upon a judge's summons founded on an affidavit of the upon
right naine; and in case such summons shal be dis- mois.
charged, the costs of such application shall be paid by the
party applying, if the judge shall think fit.

9. And be it further enacted by the authority afore-
said, That in al actions upon bills of exchange, or promis- In affidavit to
sory notes, or other written instruments, any of the parties ialtor co
to which are designated by the initial letter or letters, or traction of

Christian
some contraction of the christian, or first naine or naines, name suffi-
it shall be sufficient in every affidavit to hold to bail, and c ent.

in the process or declaration, to designate such person by
the saine initial letter or letters, or contraction of the
christian, or first naine or names, instead of stating the
Christian or first naine or naines in full,

10. And be it further enacted by the authority aforc-
said, That no wager of law shal be hereafter allowed. I owed.

11, And be it further enacted by the authority afore- Actions of
said, That an. action. of debt on simple contract shall be debt main-

. . .tamtable
maintainable. in any court ofcommon law against any exe- against exe-
cutor or adnunistrator. cutor, &c.

12. And whereas it is expedient to lessen the expense
of the proof of written or printed documents, or copies Cour e-
thereof, on the trial of causes ; Be it further enacted by make rules
the authority aforesaid, That it shall and may be lawful a
for the judges of his majesty's Court of King's Bench in tary evi-
this province, or the major part of then, as aforesaid, at de"ce

any time within five years after this act shall take effect,

-(w) The declaration cannot be set aside as irregular, and
the court have refused to set it aside, even whereethe plaintiff
declared by an initial -for 'his Christian name.-Lindsay v.
Wills. 3 Bing. N. C. 777. The act applies to plaint Ë as well
as defendants. The application to amend should be made
within the time allowed for pleading in abatement, and if the
time expire in vacation, it should be made to a judge in
chambers.-Hinton v. Stevens. 1 H. & W.521.
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to make regulations by general rules or orders from tinie
to time, in terin or in vacation, touching the voluntary ad-
mission, upon an application for that purpose, at a reason-
able time before the trial, of one party to the other, of all
such written or printed documents, or copies of document,
as are intended to be offered in evidence on the said trial
by the party requiring such admission, and touching the
inspection thereof before such admission is made, and
touching the costs which may be incurred by the proof'of
such documents or copies on the trial of the cause, in case
of the omitting to apply for such admission or the not
producing of such document or copies for the purpose of
obtaining admission thereof, or of the refusal to make such
admission, as the case may be, and as to the said judges,
or a majority of them, shall seem meet; and al such rules
and orders shall be binding and obligatory in the said
court, and of the like fôrce as if the provisions therei con-
tained had been expressly enacted by parliament. (x)

13. And be it further enacted by the authority afore-
Defendant said, That it shail be lawful for the. defendant in all per
(except is sonal actions, (except actions for assault and battery;
may pay false imprisonient; libel; slander; malicious arrest or

Ont° prosecution; criminal conversation or debauching of the
plaintiff's daughter or servant,) by leave of any Court of
Record where such action is pending, or of a judge thereof,
to pay into court a sum of money by way of compensation or
amends, in such manner and under such regulations as to
the payment of costs and form of pleading as the said
jldgces of his Majesty's Court of King's Berich, or a ma-

jority of tbem, as aforesaid, by any rules or orders by them.
to be from time to time made, shall order and direct. (y)

(x) See ante for the rule made on this subject, page 32;
and the form of notice to be given. Such. notice caa only be
given after plea pleaded.

(y) For rules under this section, see ante page 25. And
ante page 91·, for course of proceeding pointed out under,
2 Geo. IV. ch. 1, where money is paid into court in cases,
where the sum demanded is a sum certain, or capable of'
being ascertained by computation of numbers. By rule 18,
zj Will. IV., in. England, in no. case is. any rule or judge's
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14. And whereas unnecessary delay and expense is
sometimes occasioned by the trial of local actions in the Localactions-

. . may be tried
district where the cause of action has arisen: be it there- in another
fore enacted by the authority aforesaid, that in any action district
depending in the Court of King's Bench, the venue in on the
which is by law local, the court or any judge thereof nay, record.

on application of either party, order the issue to be tried
or damages to be assessed in any other district than that
in which the venue is laid, and for that purpose the said
court or a judge thereof may order a suggestion to be en-
tered on the record, that the trial may be more conve-
niently had or damages assessed in the district where the
saine is ordered to take place. (Z)

1.5. And whereas great expense is often incurred, andplc a r'Db Courts of e
delay or failure of justice takes place at trials, by reason cord may
of variances as to some particular or particulars be- direct ;dead-

tween the proof and the record, or setting forth on the înde(l at
the trial inrecord on which the trial is had, of contracts, names, certala

and other matters or circumstances not material to the actions.
merits of the case, and by the mis-statement of which the
opposite party cannot have been prejudiced, and the same
cannot in any case be anended at the trial, except where
the variance is between any matter in writing or in print
produced in evidence and the record: And whereas it is
expedient to allow such amendments as hereinafter men-
tioned to be macle on the trial of the cause : be it there-
fore enacted by the authority aforesaid, that it shall be
lawful for any Court of Record holding plea in civil ac-

order to pay money into court necessary, except in cases
similar to those in this section, but in this court, a rule or
judge's order is still necessary in all cases, as it is expressly
directed to be obtained in both of the provincial statutes, and
there has been no change made by any rule of court. The
plea of payment into court will principally affect costs, but it
will do away with the necessity of proving any rule or order,
upon the trial of the cause, for the payment of the money into
court in any case.

(z) The application to change the venue under this enact-
ment cannot be made until after issue joined.-Bell v. Har-
rison. 4 Dowl. 181.

M2
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tions, and for any judge sitting at Nisi Prius, if such court
or judge shal see fit so to. do, to cause the record, writ
or document, on which any trial may be pending before

(Sce 1 % any such court or judge in any civil action, or in any in-
formation in the nature of a quo warranto, or proceedings
on a mandamus, when any variance shall appear between
the proof and the recital or setting- forth on the record,
writ or document, in which the trial is proceeding, of any
contract, name or other matter, in any particular or par-
ticulars, in the judgment of such court- or judge not ma-
terial to the merits of the case, and by vhich the opposite
party cannot have-been prejudiced in-the conduct of his
action, prosecution or defence, to be forthwith amended
by some officer of the court, or otherwise, both in the.

Upon such part of the pleadings where such variance occurs, and in
tcrmns re-C
specting every other part- of the pleadings which it- may become
st as ra necessary to amend, on such terms as to payment of costs-

able. to the other party, or postponing the trial to be had be-
fore the same or another jury, or both of payment of costs.

Or allow the and postponement, as such court or judge shall think.
record to be
withdrawn. reasonable , (a) and in case such variànce shall be in

(a) See ante, 1, Will; IV. ch. 2. Under the similar statute
in England, it bas been held, that where a contract by which

Aniendment A. guaranteedto B. the amount of a debt to be contracted with.
when allow- B. by C. was described, in pleading, as a promise to pay the
*d- debt to be so contracted, an amendment was. allowed by the

substitution of "guarantee " for " pay." So when in assumpsit
sit cnx the warranty of a horse, a general warranty of sound--
ness was declared on, and the warranty proved was of sound-
ness " except in one foot," the judge allowed the declaration.
to be amended, the real dispute being whether, the horse was a
roarer.-Kenning v., Perry. 6. C.. & P.. 580... And where in,
ejectment, the parish in whichi. the premiseswere situated
was mis-stated, an amendmentwas allowed, and:this although
the ejectment was for a forfeiture.-Doe Marriott v. Edwards,
6 C. & P. 208.. And wher.e in an action on the case against
the defendants as carriers, for. negligence, it appeared from
the evidence that the defendants, if-liable at all, were liable as
wharfingers, upon a contract tQ forward; and the judge re-
fused to allow an amendment, but- left it to. the jury to say
whether there was a contract to forwardor to.carry, and they
found that there was a contract to forward, upon which the
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some particular or particulars in the judgment of such
court or judge not material to the merits of the case, but

judge directed the verdict to be entered for the defendant, but
the special finging to be endorsed on the postea, that the
court might proceed thereon under the next section .of the
statute; the court afterwards allowed the amendment, and
granted a new trial on payment of costs.-Parry v. Fairhurst.
2 C. M. & K. 190; Gaylor v. Farrant, 4 Bing, N. C. 286. So
an amendment has heen allowed by the court in an action on
a bill of exchange, when no period was stated when the bill
became due.-Pullen v. Seyiour. 5 Dowl. 164. And by
changing in the statement of the period -when a contract was
to be performed "a reasonable time," into a certain time.-
Sainsbury v. Matthews, 4 M. & W. 343. Also, by increasing
the amount of damages in the declaration, to correspond with
the bill of particulars delivered,-Dew v. Katz. 8 C. & P.
315. And by altering the time when a pronissory note was
stated to be peyable.-Beckett v. Dutton. 7 M. & W. 157.
And the terms of an agreement to refer to arbitration.-
Duckworth v. Harrison, 5 M. & W. 427. So in an action for
defamation, where the words laid were in the English langu-
age, and those proved in the Welsh, an amendinent was
allowed by the insertion of the Welsh words with an English
translation.-Jenkins v. Phillips. 9 C. & P. 766. And in an
action for libel in the statement of the publication in a news-
paper, when it was proved to have been only a printed paper.
-Foster v.. Pointer. 9 C. & P. 718. In ejectment the day of
the demise in the declaration has been amended,-Doe Ed-
wards v. Leach, 9 Dowl. 877. And the name of the tenant
substituted for " Richard Roe."-Doe Stanway v. Rock.
Where upon an amendnent being made. the defendant sub-
mits to pay the suns recoverable under the aiended declara-
tion, he will be entitled to his costs from the time at which he
might have paid money into court : but if he contests the
plaintiff's right to. recover any thing, and fails, he will be
entitled only to- the costs occasioned by the misdescription of
the contract.-Smith v. Brandram. 2 Man. & G. 244.

Where several defèndants were sued in debt, and the evi- Amendment
dence did not charge them all, an amendment by striking out when not
their names was refused.-Cooper v. Whitehouse. 6 C. & P. allowed.
545. So by changing the demise by tenants in common from
a joint demise to' separate demises.-Doe Poole v. Errington.
1 A. & E. 730. And where the year of the demise was
êmitted,. an amendment was refused.-Doe Parsonu. Heather.
1 Dowl. N. S. 74. So in trespass' for taking mirrors and
handkerchieft, where the defendant justified the taking thé
mirrors, butV by mistake omitted the taking of the bandker-
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such as that the opposite party may have been prejudiced
thereby in the conduct of his action, prosecution or de-
fence, then such court orjudge shall have power to cause
the saine to be amended, upon payment of costs to the
other party, and withcdrawing the record or postponing

After amend- the trial, as aforesaid, as such court or judge shall think
metthe

rialto pro- reasonable; and after any such amendment the trial shall
ceed as procced (in case the saine shall be proceeded with) inthough 11o
such vari- the saine manner in all respects, both with regard to the
appeard liability of witnesses to be indicted for perjury, and other-
On trial at wise, as if no such variance had appeared; and in case
Nisi Prits such trial shall be had at Nisi Prius, the order for theor(ler for
amendment amendmient shall be endorsed on the postea, and returned
to be elidors-
etî 1pon tuý together vith the record; and thereupon such papers,
postea. rolls and other records of the court froin which such
rors and erecord issued, as it may bc necessary to amend, shall be
amended amended accordingly, and the order for anendnent shail
accordingly.

chiefs, the judge refused to allow the omission to be supplied.
-John v. Currie. 6 C. & P. 618. So where in replevin on a
taking in a public-house and brewery, there was an avowry,
as to the taking in the public-house only, omitting the
brewery, an anendment was refused by the insertion of the
brewery in the avowry.-Bye v. Bower. 1 Car. & M. 262.
Where the general issue is pleaded, without the words " by
statute" in the iargin, where it is intended to give the spe-
cial matter in evidence under a statute, an insertion of those
words will not be permitted at Nisi Prius.-Forman v. Dawes.
1 Car. & M. 127. In a variance on an issue raised under a plea
of nul tiel record, a judge sitting in banc is not empowered to
amend the pleadings under this statute.-Davis v. Dunn. 1
Dowl. N. S. 31. In an action for a libel, the judge would not
order superfluous averments and inuendos to be struck out
at the instance of the plaintiff at Nisi Prius.-Prudhomme v.
Fraser. 1 M. & Rob. 435. An amendment of the award of
the venire on the Nisi Prius record cannot be made.-Adams
v. Power, 7 C. & P. 76. But where a record was taken
down to trial without any issue having been joined by the
addition of a siniliter, the defect was allowed to be cured by
adding it at the trial, but if added after the jury were sworn,
they should be resworn.- Dyson v. Warris. 1 M. & Rob. 474.
In this court, the following cases have occurred. An amend-
ment was allowed in ejectment, where the demise laid was at
a time anterior to the accruing of the title of the lessor of the
plaintiff.-Doe Sinclair v. Arnold. H. T. 4 Vie.
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be entered on the roll or other document upon which the
trial shall be had; Provided that it shal be lawful for
any party who is dissatisfied with the decision of such >arty dissa-

tisfied with
judge at Nisi Prius, respecting his allowance of any such the amend-

amendnent, to apply ta the court from which such re- mnt May
apply for

cord. issuei for a new trial upon that ground ; and in case new trial.
any such court shall think such amendment improper, a
new trial shall be granted accordingly, on such terns as
the court shall think fit, or the court shall make such
other order as to thein may seeni meet. (b)

16. And bc it further enacted by the authority afore-
said, That the said court or judge shall and may, if they I ateadof
or he think fit, in all such cases of variance, instead of the udge

causing the record to be aniended, as aforesaid, direct May direct

the jury to find the faet or facts according to the evidence, find facts ac-
cording to

and thereupon such finding shall be stated on such re- the evidence.
cord, (c) and notwithstanding the finding on the issue l
joined, the court from vhich the record issued shall, if And if vari-

they shall think the said variance inmaterial to the inniterial,
merits of the case, and the misstatement such as could not court May

have prejudiced the opposite party in the conduct of the ment accord-
action or defence, give judgnent according to the very the
right and justice of the case. (d)

(b) An amendnent of the Nisi Prius record under this
section must be made during trial and before verdict, and the Amendment
judge cannot give the party power to amend on a futdre day. when to be
-Brazier v. Jackson. 6 M. & W. 549. An amendment con- made.
not be made after verdict. Doe Bennett v. Long, 9 C. & P. 773.

(c) Where in an action against a sherif' for an escape, the
proof was that the sheriff had not arrested the party when he
had an opportunity, and the jury found that fact specially, the
court gave judgment for the plaintiff, Sometimes instead of
giving judgment, an amendinent will be allowed and new trial
granted, or even a nonsuit entered.-Gayler v. Farrant. 4
Bing, N. C. 286; Chanter v. Leese. 4 M. & W. 295. And
the court has no power to impose terms on the party obtaining
judgment.-Guest v. Elwes. 6 N. & M. 433. And in this
court, where there was profert of a bond, and it was proved to
have been lost, on the special finding of the jury to that effect,
the court gave judgment for the plaintiff.- Ketchum et al. v.
Ready. T. T. 3 e· 4 Vie.

(d) If the judge at Nisi Prius has refused to amend, but has
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17. And be it further enacted by the authority afore-
After issue said, That it shal be lawful for the parties in any action
Joind the or information after issue joined, by consent and by order
parties taay
agree upona Of any of the judges of the court in which the action is

froCrc case, depending, to state the facts of the case, in the form of
opinion of a special case, for the opinion of the Court, and to agree
the court. that a judgment shall be entered for the plaintiff or

defendant by confession, or of nolle prosequi, immediately
after the decision of the case, or otherwise as the court
may think fit, and judgment shall be entered accordingly.

18. And in order to render the rejection of witnesses
Interested on the ground of interest less frequent ; be it further
wîtnees enacted by the authority aforesaid, that if any witnessmav be ei
exanined. shall be objected to as incompetent, on the ground that

the verdict or judgment in the action on which it shal
be proposed to examine him would be admissible in
evidence for or against him, such witness shall neverthe-
less be examined; but in that case a verdict or judgment

But the ver- il that action in favour of the party on whose behalf he
dict or judg-
ment not shall have been examined shall not be admissible in
admissible evidence for him, or for any one claiming under him, nor
such shall a verdict or judgment again st the party on whose
witi.esses. behalf he shall have been examined be admissible in

evidence against him, or any one claining under him. (e)

directed the facts to be found specially, and indorsed on the
record, the court has no power to strike out the indorsement.
-Knight v. McDowall. 4 Per. ï- D. 168. Where the facts
have been found especially, the court have no power to give
judgment according to the justice of the case, if the opposite
party has been prejudiced by the mis-statement.-Ib.

(e) In an action on the case for negligence in driving by
the defendant's servant, it was held that the servant might be

witness made a competent witness by his naie being indorsed on the
when compe- record, without being released.-Yeomans v. Leigh. 2 M.

Lt W. 419; Bowman v. Willis. 3 Bing. N. C. 671. So in an ac-
tion by the indorsee against the acceptor of an accommodation
bill, the drawer is a competent witness for the defendant
under this statute.-Faith v. Mclntry. 7 C. e P. 94. So is a
tenant in an action by a reversioner for an obstruction of a
private right of way beneficial to the tenant.-Adeane v.
Mortlock. 5 Bing, N. C. 236. And one of the makers of a joint
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19. And be it further enacted by the authority afore-
said, That the name of every witness objected to as imested
incompetent, on the ground that such verdict or judg- witnesses to

ment would be admissible in evidence for or against him, o there-
shall at the trial be endorsed on the record on which the cord.

trial shall be had, together with the name of the party on
whose behalf he was examined, by some officer of the
court, at the request of either party, and shall be after- anet of the
wards entered on the record of the judgment, and such party on

. . whosqe behalf
endorsement or entry shall be sufficient evidence that examined.
such witness was exanined, in any subsequent proceed-
ing on which the verdict or judginent shall be offered in
evidence.

20. And be it further enacted by the authority afore- The jury

said, That upon all debts or sums certain, payable at a "Y lt°on

certain time, or otherwise, the jury on the trial of any debti in
certain cases.

and several promissory note in an action against the other, is
competent to prove payment by himself.-Russell v. Blake. 2
Scott, N. R. 575; 2 Man & G. 374. So is one of several co-
contractors competent in an action against the others.-Poole
v. Palmer. 9 M. & W. 71. And in an action by the indorsee
of a bill of exchange against the acceptor, the drawer is, un-
der this statute, a competent witness to prove that the bill was
accepted and endorsed upon au agreement which was not
performed, and that it was retained in breach of the agree-
ment.-Kelpack v. Major, 6 Jurist, 13

A partner is not considered a competent witness in an ac-
tion by his co-partners.--Jackson v. Galloway. 8 C. & P. 480. witness
Nor is a former owner -who has covenanted for title, in an when incom.
action for obstructing an easement.-Steers v. Carwardine. 8 PeteIt.
C. & P. 570. Nor is a sheriff's officer who bas given an in-
demnity bond, in an action against the sheriff.- Groom v.
Bradley. 8 C. & P. 500. Nor any person who is expressly
bound to indemnify the person who, calls him.-Stanley v.
Robinson. 2 M. & R. 203. And where the obligee of a bond
bequeathed it to A. B. in a suit by the legatee against the exe-
cutor, the obligor was held an incompetent witness to prove
that the bond was,'under the circumstances, irrecoverable
against him.-Davies v. Morgan. And in this court, it bas
been held that a deputy sheriff is not a competent witness
under this statute, for a sheriff's sureties, in an action against
them, for his misconduct in the execution of writs of fieri
facias delivered to him.-Roy v. Hamilton. H. T. 5 Vie.

131,



FRA2 CTICE -F COURT or

issue, or on any assessment of damages, may, if they shall
think fit, allow interest to the creditor from the time
when such debts or sums certain were payable, if such
·debts or sums be payable by virtue of some written in-
strument at a certain time, or if payable otherwise, then
from the time when deinand of payment shall have been
made in writing, so as such demand shall give notice to
the debtor that interest will be claimed from the date of
such demand until the time of payment; Provided, that
interest shall be payable in all cases in which it is now
payable by law, or in which it has been usual for a jury
to allow interest. (f)

21. And be it further enacted by the authority afore-
Interest in said, That the jury on the trial of any issue, or on any
nature of inquisition of damages, may, if they shall think fit, give
damges. interest in the nature of damages over and above the

value of the goods at the time of the conversion or seizure,
in al actions of trover, or trespass de bonis asportatis,
and over and above the noney recoverable in all actions
on policies of assurance made after the passing of this act.

22. And be it further enacted by the authority afore-

(f) The power of allowing interest under this act being
given to a jury, a plaintiff has no right to arrest for such in-
terest, unless it was expressly reserved by the terms of the
contract.-Callum v. Leesom. 2 Crom. & M. 406. And a
judge has no power to order the taxation of interest under
this section; and where in an action on an attorney's bill, the
plaintif gave notice pursuant to the statute, that he should
-claim interest from the date of the notice ; and after the writ
was issued, the bill was referred to taxation at the instance of
the defendant, no terms being made (these ought to have been
applied for) as to the allowance of interest. Held that the
plaintiff could not afterwards have an assessment of damages
for the purpose of recovering the interest.-Barrington v.
Phillips. 3 C. M. & R. 48. And semble, it is too late after
verdict taken to rectify a mistake in the calculating the
amount of interest.-Hilton v. Fowler,. 5 Dowl. 312. See
further as to interest and the form of demand under this sta-
tute. 3 Chit. Gen. Prac. 920. For the law relating to the
allowance of interest in cases not within this statute, see
Fruhling v. Schroder. 2 Bing. N. C. 77, and cases there
cited.
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said, That if any person shall sue out any writ of error Interest
or appeal upon any judgment whatsoever, given in any hen eecu
court in any action personai, and the Court of Error or by writ of
Appeal shall give judgment for the defendant in error, error.

then interest shal be allowed by the Court of Error or
Appeal, for such time as execution has been delayed by
such writ of error or appeal, for the delaying thereof.

23. And be it further enacted by the authority afore- Pavrent of
said, That in every action brought by any executor or cos by exe-
administrator in right of the testator or intestate, after cutos and

the time this act shall go into effect, such executor or trators.

administrator shaH, unless the court in which such action
is brought, or a judge thereof, shall otherwise order, be
liable to pay costs to the defendant in case of being non-
suited, or a verdict passing against the plaintiff, and in
all other cases in which he would be liable if the plaintiff
were suing in his own right upon a cause of action accru-
ing to himself, and the defendant shall have judgment for
such costs, and they shall be recovered in like manner. (g)

24. And be it further enacted by the authority afore- Defendants
entitled to

said, That when several persons shall be made defendants costs aner a
in any personal action, and any one or more of them noe prose-qui, unless
shal have a nolle prosequi entered as to him or them, or the judge

shall certify.
(g) The discretion given to the court in this section with

respect to costs, is confined to those cases in which exe-
cutors prior to this statute were exempted from costs.-
Spence v. Albert. 2 A. ýy E. 784; Ashton v. Poypter. 1 C. M.
& R. 738 (over-ruling Lysons v. Barrow. 10 Bing. 563). In
order to induce the court to exercise this discretion in favor
of a plaintiff, it should be shewn not merely that the executor
brought the action bona fide, or even under the advice of
counsel, but that due diligence was used, and proper inquiry
made of the defendant before the commencement of the action,
for the purpose of ascertaining whether the suit might be
prosecuted to a successful result ; and the mere refusal of the
defendant to disclose the precise nature or ground of his de-
fence will not suffice.-Wilkinson v. Ed'wards. 1 Bing. N. C.
518; Godson v. Freeman. 2 C. M. & R. 585; Engler v.
Twysden. 2 Bing. N. C. 263. As the power of a single judge
is co-extensive -with the power of the court under this section,
the court cannet review. any order he may make exempting a
plaintiff from costs.-Maddocks v. Phillips. 3 A. & E.198.
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upon the trial of such action shall have a verdict pass for
him or them, every such person shall have judgment for
and recover bis reasonable costs, unless, in the case of
a trial, the judge before whom such .cause shall be tried
shall certify upon the record, under his hand, that there
was a reasonable cause for making such person a defen-
dant in such action. (h)

(h) This section being merely intended to remedy the
defects in 8 & 9 Will. III., ch. 11, sec. 1, does not operate as a
repeal of any Act of Parliament which gives to a particular
class of persons, when defendants, an absolute and unqualified
right to costs in the event of a verdict in their favour; and
therefore a judge has no power in such a case to certify to
deprive them of their costs.-Humphrey v. Woodhouse. 1
Bing. N. C. 506. Where several defendants are sued in tres-
pass, and a verdict is found for the plaintiff on some of the
issues against some of the defendants, and against him on all
the other issues, the plaintiff is entitled to the balance only of
the costs, after deduction of all the costs of all the defendants.
-Starling v. Cozens. 3 Dowl. 782; Gougenheim v. Lane. 4
Do-wl. 482; Allenby v. Proudlock. 4 A. & E. 326. Also
where there are several defendants, and one of them gets a
verdict, he will be entitled to all bis separate costs, and also
prima facie to an aliquot portion of the joint costs of the de-
fence, unless the master is satisfied that some smaller portion
should be allowed by reason of any special circumstances;
and he will be thus in general entitled to bis costs, although
he has pleaded the same pleas, and by the same attorney as
the other defendants; although formerly, in the latter case,
40s. only used to be allowed him.-Griffiths v. Jones. 4 Dowl.
159. Where two defendants in trespass severed in pleading,
but pleaded the same pleas, all going to the whole action, and
one succeeded upon all the issues, the other upon one only,
each defendant was considered entitled to bis separate costs of
the issues in which he succeeded; but the defendants having
appeared by separate attornies and counsel, the attornies
being members of the same firm, and the briefs and evidence
substantially the saine, the master taxed the costs, as if the
parties had appeared by the same attorney: it -was admitted by
the court, that the taxation of the costs in that respect could not
be disturbed.-Gambrell v. Earl Falmouth. 5 A. & E. 403;
Lees v. Kendall. 3 A. & E. 707. Where in trespass against
two defendants, they pleaded by different attornies, but appear-
ed by the same counsel, and a verdict was found for the one,
and against the other, the defendant who obtained the verdict
was allowed on taxation onlyhalf the costs of the trial, counsel's
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25. And be it further enacted by the authority afore-
said, That where any nolle prosequi shall have been en- Col®u prse
tered upon any count, or as to part of any declaration, qui entered

the defendant shall be entitled to and have judgment for a araton.
his reasonable costs in that behalf.

26. And be it further enacted by the authority afore-
said, That in all writs of scire facias, the plaintiff obtain- 1Waintiff

ing judgment on an award of execution, shall recover his an oeirecosts
costs of suit upon a judgment by default, as well as upon fajas, after

y juginent by
a judgment after plea pleaded, or demurrer joined; and default, &c.
that where judgment shall be given either for or against
a plaintiff or demandant, or for or against a defendant or
tenant, upon any demurrer joined in any action what-
ever, the party in whose favor such judgment shall be given
shall also have judgment to recover his costs in that
behalf.

27. And be it further enacted by the authority afore-
said, That it shall be lawful for the executors or adminis- aEnd adnis-
trators of any lessor or landlord, to distrain upon the lands trators of a
demised for any term, or at will, for the arrearages of rent issoirrnao
due to such lessor or landlord in is life time, in like rent.
manner as such lessor or landlord might have done in his
life time. (i) Such arrear-

28. And be it further enacted by the authority afore- ages of rent
said, That such arrearages may be distrained for after may be dis-

the end or determination of such term, or lease at will, within six
norths afterin the same manner as if such tern or lease had not been te deter-

ended or determined: Provided that such distress be mination of

made within the space of six calendar months after the the lease.

fees, &c.---Bartholomew v, Stevens. 7 Dowl. 808. And where
in trespass there were three defendants, who appeared by the
same attorney, and pleaded jointly, and at the trial one of
them was acquitted, it was held, that the defendant's attorney
was entitled to have one-third of his general bill of costs
against the three defendants, set off against the plaintiff 's bill,
and unless there were some special circumstances in the
cases, the master was bound, on taxation, to adopt this prin-
ciple.---Norman v. Climenson. 1 Dowl. N. S. 718.

(i) For the law on this subject previous to the passing of this
statute, see Prescott v. Boucher. 3 Bar. & Adol. 849-it was
there held that the executor coula not distrain.
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determination of such term or lease, and during the
continuance of the possession of the tenant from whom
such arrears became due: Provided also, that all and
every the powers and provisions in the several statutes
made relating to distresses for rent, shall be applicable
to the distresses so made, as aforesaid.

29. And whereas it is expedient to render references
Submission to arbitration more effectual: Be it further enacted by
to arbitra- the authority aforesaid, That the power and authority oftion,ifagreed th1 uhrt oe uhrt
to be made aany arbitrator or umpire appointed by, or in pursuance
rule of cour t,..
not revoca- of any rule of court, or judges' order or orders of Nisi
ble; Prius, in any action (j) now brought, or which shall be

hereafter brought, or by or in pursuance of any submis-
sion to reference, containing an agreement that such sub-
mission shall be made a rule of his Majesty's Court of

Without King's Bench, shall not be revocable by any party to such
court. reference, without the leave of the court by which such
Arbitrator to rule or order shall be made, or which shall be mentioned
proceed with. sulra k n
refrence. in such submission, or by leave of a judge, (k) and

(j) This act is confined to civil actions. Therefore where
criminal matters are referred, the submission is still revocable
at common law.-Rex v. Bardell. 1 N. & P. 74.

(k) A judge making an order for leave to revoke the arbi-
trators' authority is bound to hear both parties; and if he
proceed upon a mere ex-parte statement, the order will be set
aside.-Clarke v. Stocken. 2 Bing. N. C. 651. And to bring
a case within the act, the reference must be complete ; thus,
where two arbitrators were chosen in pursuance of a clause in
a deed, which directed that they should appoint an umpire be-
fore they commenced proceedings, and the arbitrators met
but could not agree upon an umpire, whereupon the plaintiff
revoked their authority, the case was held not to be within the
act.-Bright v. Turnell. 1 Tyr. & G. 576. A party can re-
voke a submission to arbitration before award, where there is
no agreement that the submission shall be made a rule of
court.-Pope v. Dickenson. 2 Jurist 178. Where a submis-
sion has been made a rule of court, and a party to the submis-
sion revokes the authority without leave of the court, he still
ought to have notice from the arbitrators to attend their meet-
ing.-In re Kyle. 2 Jurist 760. To induce the court to per-
mit a party to rescind his submission, strong grounds must be
laid before them.-James v. Atwood. 7 Scott 841; Scott v.
Vansandau. 1 Q. B. 102. *
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the arbitrator and umpire shall and may, and is hereby
required to proceed with the reference notwithstanding
any such revocation, and to make an award, although
the person making such revocation shall not afterwards Court may
attend the reference ; and that the court, or any judge enlarge time

thereof, may, from time to time, enlarge the term for any ° awna.
such arbitrator making his award. (1)

30. And be it further enacted by the authority afore-
said, That when any reference shall have been made by witnesses
any such rule or order, as aforesaid, or by any submission ®tay be com-pelled to,
containing such agreement, as aforesaid, it shall be law- attend
ful for the court by which such rule or order shall be arbitrators;

made, or which shall be mentioned in such agreement,
or for any judge, by rule or order to be made for that By order of

purpose, to command the attendance and examination ofthe court.
any person to be named, or the production of any docu-
ments to be mentioned in such rule or order; and the
disobedience of any such rule or order shall be deemed
a contempt of court, if, in addition to the service of such
rule or order, an appointment of the time and place of
attendance in obedience thereto, sigued by one at least
of the arbitrators, or by the umpire, before whom the at-
tendance is required, shall also be served, either together
with or after the service of such rule or order: Provi-
ded always, that every person whose attendance shall be On payment
so required shall be entitled to the like conduct money oftheir
and payment of expenses, and for loss of time, as for and xpenses.
upon attendance at any trial: (m) Provided also, that

(1) Semble, the power given to the court to enlarge the
time for making an award is only to be exercised, where no
such power is given to the arbitrators.-Doe Jones v. Powell.
7 DowL 539.

The court bas power to enlarge the time for an arbitrator
to make bis award, where the arbitrator, having power to do
so, bas allowed the time limited by the submission for making
the award, to elapse without doing so.-Newman v. Parbery.
7 M. & W. 378. Where an arbitrator enlarges the time for
making his award until a particular day, the time is to be con-
strued inclusive of that day.-Kerr v Jeston. 1 Dowl. X S.
538.

(n) Where a cause is-referredte arbitration, with power to
N 2
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the application made to such court or judge for such rule
or order shall set forth the place where such witness is
residing at ,the time: Provided also, that no person
shall be, compelled to produce, under any such rule or
order, any writing or other document that he would not
be compelled to produce at a trial, or to attend at more
than two consecutive days, to be named in such order.

3.1. And be it further enacted by the authority afore-
.,aybeswon said, That when in any rule or order of reference, or in

upon arbitra. any subinssion to arbitration containing an agreement
°"f. that the. subnission shall be made a rule of court, it shall

be ordered or agreed that the witnesses upon such re-
.ference shall be examined upon oath, it shall be lawful
for the arbitrator or umpire, or for any one arbitrator,
and he or they are hereby authorised and required to
administer an oath to such witnesses, or take their affir-
mation in cases where affirmation is allowed by law
instead of an oath; and if upon such oath or affirmation

to ear any person making the same shall wilfully and corruptly
deemed .give any false evidence, every person so offending shall
perjury. be deemed and taken to be guilty of perjury, and may

be prosecuted.and punished accordingly.
32. And whereas in cases where writs of execution

Sherifs not shave been issued into several districts, upon which writs
entitled to

potndage, property, real or personal, may have been seized or ad-
except Po vertised, which property has afterwards not been sold onactual levy iewihpoet a fewrsntbe odo
made. account of satisfaction having been otherwise obtained,

the arbitrator to settle all matters in difference between the
parties, the submission providing also that the parties respec-
tively are to be examined on oath, if thought necessry by
him, .it is in the discretion of the arbitrator to examine the
parties, each in support of his own case, if he thinks fit.-
?Wells v. Benskin. 9 M. & W. 45. A partnership deed con-
tained a clause for referring disputes to arbitration, and pro.
vided that every award made from .time to time, should be
made., rule of Court-held, that as it did not appear that the
word award was used by mistake for subnission, and as there
did not appear to have been any intention to make the sub-
mission a rule of court, that therefore a judge could not
require the attendance of witnesses before the arbitrator.-
Woodcroft and Jones. 9 Dowl. 538.
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or trom some other cause, it bas been doubted whether
a claim to poundage may not be advanced by the sheriff
of each of such districts, respectively, although no money
has been actually levied by them under such writ: Be
it therefore enacted by the authority aforesaid, That
where upon any writ ofexecution sued against the estate, Aulowance of
real or personal, of the defendant or defendants, no money services
shal be actually levied, no poundage shall be allowed to rendered.
the Sherif; but he shall be allowed his fees for the ser-
vices which may be actually rendered by him ; and it
shah be in the power of the court from whence such exe- And such
cution shal have issued, or for any judge thereof in reaso-ble
vacation, to allow a reasonable charge to the sheriff for charge as a

judge may
any service rendered in respect to such execution, for order.
which no specific fee or allowance may be assigned in the
table of costs.

33. And be it further enacted by the authority afore-
said, That it shall not be necessary after the time this ,Viai * ®i

act shah take effect, to sue out process of execution into issue without
a tesatumthat district in which the venue in any action shal be i. .

laid, for the sole purpose of warranting the suing out
process of execution into any other district; nor need any
writ of execution be a testatum writ, merely because of
its being directed to the sheriff of any other district than
that in which the venue may be laid; but it shall be
lawful to sue out execution into any district of this pro-
vince, without regard to the venue having been laid in
any other district: Provided always, that where it is now
necessary to sue out process of execution against the
person into any particular district, in order to charge
bail, the same shall still continue to be necessary, not-
withstanding any thing contained in this act.

34. And be it further enacted by the authority afore-
5aid, That this statute shall commence and take effect on
he first day qf June next after the passing thereof.
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1 Vic. cH. 7.

An act to amend the law with respect to the liability of the legal
Representatives of Joint Contractors, and of Defendants
on Joint Judgments.

WHEREAs by the laws of this province, if one or more of
Fseem9le. several defendants against whom a joint judgment shall(Sce 59 Geo.
iii. sess. 2. have been entered, or if one or more of several joint con-
ch25 an.d tractors, obligors or partners, shall die, the representative7 Ï i. , orrV.
ch. 3, sec. 6.) of such defendant, joint contractor, or obligor or partner,

is not liable under such judgment, contract, obligation
or promise; for the remedy whereof, Be it therefore en-
acted by the Queen's most excellent Majesty, by and
with the advice and consent of the Legislative Council
and Assembly of the Province of Upper Canada, con-
stituted and assembled by virtue of and under the au-
thority of an act passed in the Parliament of Great Bri-
tain, intituled, "An Act to repeal certain parts of an
Act passed in the fourteenth year of his Majesty's reign
intituled, 'An Act for making more effectual provision
for the Government of the Province of Quebec, in North
America,' and to make further provision for the Govern-
ment of the said province," and by the authority of the

Representa- same, That if any one or more of any joint contractors,
tives of obligors or partners, shall die, it shall and may be law-
deceased ful for the person interested in such contract, obligation
joint con-
tractor made or promise, entered into by such joint contractor, obligor
liable, not-
with"tanding or partner, to proceed by action against the representa-
the other tives of such joint contractor, obligor or partner, in the
joint con-
tractor be same manner as if the said contract, obligation or pro-
living. mise, had been joint and several, notwithstanding there

may be another person liable under such contract, obli-
gation or promise, still living, and an action pending

Proceeding against such person.
by writ of Adb
scire facias 2. And be it further enacted by the authority afore-
against said, That if any one or more of the defendants in any
representa-
tive of de- action, against which a joint judgment may have been
ceased joint entered in any Court of Record in this province, shallcontractor
authorised. die, it shail and may be lawful for the plaintiff or plaintiffs,
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or the survivor or survivors of them, or the executor or
administrator of such survivor, to proceed by writ of scire
facias against the representatives of such defendant or
defendants, respectively, so dying, notwithstanding there
may be another defendant still living, and against whom
the said judgment may be in force: Provided always, No mater
that nothing in this act contained shall be construed to collected
extend to authorise the collection of a greater sum than than debsand damrages
the debt or damages justly due, with interest and costs: justly due.
Provided always, that the property and effects of stock Limitation ot

Iliability of
holders in chartered banks, or the members of other in- stock-
corporated companies, shall not be rendered liable to a hoders in
greater extent than they would have been if this act had banks, or
not been passed. incorporated

conipanles.

1 Vic. cit. 15.
An Act to amend so much of an act passed in the seventh year of

his late Majesty's reign, intituled, " An Act to increase the
present number of the judges of his Majesty's Court of King's
Bench in this Province, to alter the terms for the sitting of the
said court, and for other purposes therein mentioned," as re-
lates to Hilary Term.

WnERtEAs it is expedient to repeal so much of an act
passed in the seventh year ofhis late Majestys reign, in- Preamble.
tituled, "An act to increase the present number of the r Wm. Iv.
Judges of his Majesty's Court of King's Bench in this ch- 1.)
province, to alter the terms for the sitting of the said
court, and for other purposes therein mentioned," as re-
lates to the sitting of Hilary Term: Be it therefore enac-
ted by the Queen's most Excellent Majesty, by and with
the advice and consent of the Legislative Council and
Assembly of the Province of Upper Canada, constituted
and assembled by virtue of and under the authority of
an act passed in the Parliament of Great Britain, intituled,
"An Act to repeal certain parts of an Act passed
in the fourteenth year of his Majesty's reign, intituIed,
'An act for making more effectual provision for the
gcvernment of the province of Quebec, in North America,
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Seventh and to make further provision for the government of the
pae* said province," and by the auhtority of the same, That

the seventh clause of the said recited act, passed in the
- seventh year of His late Majesty's reign, be and the same

Times at is hereby repealed.
which the
several tenns 2. And be it further enacted by the authority afore-
shar here. said, That from and after the passing of this act, theafter coin-ICI~B
mence and times of sitting of the said Court of King's Bench, shall
end. be as follows, that is to say; Trinity Term shall begin

on the second Monday in June, and end on the Saturday
of the following week: Michaelmas Term shall begin on
the first Monday in August, and end on the Saturday of
the following week: IHilary Term shall begin on the first
Monday in November, and end on Saturday of the ensu-
ing week : and Easter Term shall begin on the first Mon-
day in February, and end on Saturday of the following
week.

2 VIc. CE. 1.

An Act to regulate the nane and style of the court established
under the authority qf an act of the Provincial Parlianient,
passed in the thirty-fourth year of the reign of Kinq George
the Tiird, intituled " An act to establish a superior Court of
Civil and Crininal Jurisdiction, and to regulate the Court of
Appeal."

Preamble. WHEREAs it is expedient and right, that the name and
(See 34 Geo. style of the court established in this province under the
111 ch. I ;
2 Geo. iV authority of an act of the Provincial Parliament, passed
Sess 2, ch. 1) in the thirty-fourth year of the reign of his late Majesty

King George the Third, intituled, "An act to establish a
superior court of civil and crininal jurisdiction, and to
regulate the court of appeal," should alter and vary ac-
cording to the existing fact of the reigning Sovereign being
male or female: Be it therefore enacted by the Queen's
most excellent Majesty, by and with the advice and consent
of the Legislative Council and Assembly of the Province
of Upper Canada constituted and assembled by virtue of
and under the authority of an act passed in the Parlia-
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ment of Great Britain, intituled, " An act to repeal cer-
ain parts of an act passed in the fourteenth year of his
Majesty's reign, intituled, 'An Act for making more
effectual provision for the government of the Province of
Quebec, in North America,' and to make further provi-
sion for the government of the said province," and by
the authority of the same, That from and after the pass-
ing of this act, the name and style of the said court shall style of
be, his Majesty's Court of King's Bench in and for the ourt to beIKing's or
Province of Upper Canada, during the reign of any male Queen's
sovereign; and that the said name and style shall be, encb,» to
her Majesty's Court of Queen's Bench in and for the the reign of

amaie or
Province of Upper Canada, during the reign of any female female
sovereign, as the case may be, any thing in the above- Sovereign.
mentioned act to the contrary thereofin anywise notwith-
standing. ast nt

2. Provided always, and be it further enacted by the affected by

authority aforesaid, That nothing in this act contained his act.
shall extend, or be construed to extend, to affect any
suit or action that may have been brought in any of the
Courts of Law or Equity in this Province, previous to
the passing of this act.

2 Vic. cH. 2.

An Act to alter and amend the law relating to the appointment of
Commissioners of the Court of King's Bench, in the several Preamble.
Districts of this Province. (Se 2 Geo.

WHEREAs it is expedient to alter and amend the law c .
relating to the appointment of commissioners for taking 4o.)
recognizances of Bail and affidavits, in the several dis-
tricts of this province, so as to authorise the justices of
her Majesty's Court of King's Bench, in certain cases,
to make such appointments, without the intervention of
the Chief Justice: Be it therefore enacted by the Queen's
most excellent Majesty, by and with the advice and con-
sent of the Legislative Council and Assembly of the
Province of Upper Canada, constituted and assembled by
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virtue of and under the authority of an Act passed in the
Parliament of Great Britain, intituled, "An Act to repeal
certain parts of an act passed in the fourteenth year of
his Majesty's reign, intituled, 'An Act for making more
effectual provision for the government of the Province of
Quebec, in North America,' and to make further provision

Puisne for the government of the said Province," and by theJudges exu-
powered to authority of the same, That in the event of the death of
Commis- the Chief Justice, for the time being, or his absence
sioners, in from the Province, it shall and may be lawfil for any
the absence
of the Chief two or more of the Puisne Justices of the said court to
Justice. appoint commissioners for taking recognizances of bail

and affidavits in the several districts in this province, in
like manner as the said Chief Justice, and other the
justices of the said court, are now by law authorised to
do, any thing contained in any former act or acts not-
withstanding.

4 & 5 V1c. cH. 5.

An Act to facilitate the Despatch qf Business in the Court of
Preamble. Queen's Bench of Upper Canada.

WHEREAs it would facilitate the despatch of business in
the Court of Queen's Bench of Upper Canada, if the said
court were enabled to sit in banc out of term, for the
purpose of giving judgment and making rules and orders
in matters which have been moved and argued before it:
Be it therefore enacted by the Queen's most excellent
Majesty, by and with the advice and consent of the Legis-
lative Council and of the Legislative Assembly of the pro-

The court vince of Canada, constituted and assembled by virtue of
xuay sit in
banc on and under the authority of an act passed in the Parlia-

'enesdaynd ment of the United Kingdom of Great Britain and Ireland,
of the 2nd and intituled An act to re-unite the Provinces of Upper
week after
each term, to and Lower Canada, and for the government of Canada,
givejudg- and it is hereby enacted by the authority of the same,
make rules that from and after the passing of this act it shall be law-
and orders

only. fui for the Court of Queen's Bench of Upper Canada, to
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sit in banc on the Tuesday and Wednesday of the second
week after the end of each term, for the purposes only of
giving judgment, and of making rules and orders in mat-
ters which have been moved and argued in the said court,
and that al judgments to be pronounced, and al rules
and orders to be made, under the authority of this act,
shall have the same effect to al intents and purposes as
if they had been pronounced or made in term time.

2 WILL. IV. Ce. 5.

An Act to afford means for attacling the property of absconding
Debtors.

WHEREAs it is necessary, for the protection of persons
engaged in trade, to afford the means of attaching the Preambie
property of absconding debtors, that the same may be IV.*Ch. .
taken in execution and sold for the benefit of their credi- 2 Vic. ch. 5

tors: Be it therefore enacted by the King's most excellent 3 Vie. ch. 7.)

Majesty, by and with the advice and consent ofthe Legis-
lative Council and Assembly of the province of Upper
Canada, constituted and assembled by virtue of and under
the authority of an act passed in the Parliament of Great
Britain, intituled, "An act to repeal certain parts of an
act passed in the fourteenth year of his Majesty's reign,
intituled, 'An act for making more effectual provision for
the government of the province of Quebec, in North
America,' and to make further provision for the govern-
ment of the said Province," and by the authority of the
same, That if any person or persons, being indebted to an (See 5 wm.
inhabitant of this province, (n) shail, before the passing of iv. ch. 5,
this act, have secretly departed from this province, or if sec 2.
any person or persons so indebted shall, after the passing Bench or
of this act, secretly depart from this province, or keep con- Court my
cealed within the same, (o) it shal and may be lawful for issue war-

rants for the
(n) Au attachment may issue against an absconding debtor,

although the plaintiff is not an inhabitant of this province, by
5 Will. IV. ch. 5, § 2.

(o) The property of a person who usually resides in the
United States, but who engages in- au undertaking in this

o
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attachment any person or persons, their servants or agents, to whom

per* o° such absconding or concealed person or persons is or are
absconding indebted in the sum of five pounds or upwards, to makedebtors. application to the Court of King's Bench in this province,

in term time, or to any judge thereof in vacation, or to
any judge of the District Court in the different districts of
this province, either within or without the limits of the dis-
trict for which such judge is appointed, where the sum
claimed is within the jurisdiction of such District Court,
and there make an affidavit that the said absconding or
concealed person or persons is or are indebted to him, (p)
her or them, in the sum of five pounds or upwards, ex-
pressing the cause of action, and that he, she or they, do
verily believe that the said absconding or concealedt person
or persons hath departed this province, or is concealed
within the same, (which affidavit may also be taken before
a Commissioner for taking affidavits in the King's Bench,)
with intent and design to defraud him, her or them, and
other creditors, (if any there bc,) of their just dues, or to
avoid being arrested or served with process, which depar-
ture or concealment shall also be proved to the satisfaction
of such court, or judges of such court, by the oath or affi-
davit of at least two credible witnesses; (q) and upon

country, employs persons here, and comes frequently to su-
perintend their work, may be attached under this act.-Ford
v. Lusher. H. T. 4 Will. IV. And where a party seeks to set
aside an attachment issued against him as an absconding
debtor, on the ground that he is an inhabitant of a foreign
country, and has not resided in this province for many years,
it must appear clearly from his affidavits that he is the defen-
dant in the suit, and that his residence in the United States
bas been such as to preclude the possibility of his coming
within the provisions of the act.-The Niagara Harbour and
Dock Company v. Smith. M. T. 7 Vie.

(p) An attachment will not be granted against an abscond-
ing debtor for unliquidated damages.-Clark v. Ashfield. E. T.
7 Will. IV.

(q) Where the persons swearing to the departure or con-
cealment of a debtor. reside at a distance from his place of
abode, they should state in their affidavits the.grounds of their
belief.--Bank U. C. v. Spafford. H. T. 2 Will. IV. The affi-
davit of two credible witnesses required before an attachment
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such proof, the said Court of King's Bench, and District
Court, respectively, in term time, or the judges thereof in
vacation, or any one of them, shal forthwith direct a war-
rant or warrants to be issued under the seal of the said
courts, respectively, and signed by the Clerk of the Crown,
or the Clerk of such District Court, (as the case may be,)
directed to the sheriffof the district in which such abscon-
ding or concealed person or persons has been resident, or
to the sheriff or sheriffs of any or every other district withiti
the province, comrnanding such sheriff or sheriffs, re-
spectively, to attach, seize, take, and safely keep, all the
estate, as well real as personal, found within his district,
of the said absconding or concealed person or persons, of
what kind or nature soever, together with all evidences of
debt, books of account, vouchers and papers relating
thereto; (r) upon receipt of which warrant the sheriff to sherifr, with
whom the same nay be directed shall forthwith execute the assis-
the saie, and with the assistance of two substantial free- t"e f tw
holders, inake a just and true inventory of all such estate to make and

and effects as he shall seize and take by virtue thereof, in*vn'or Of
and shall return the sane, signed by himself and the said property and

ýn effectsseizedt.freeholders, to such court from whence the warrant issued. e
2. And be it further enacted by the authority aforesaid, ces o

That immediately upon making the seizure of the estate notice of
and effects of the absconding or concealed person or per- o inser-
sons, it shall be the duty of the sheriff making such seizure, ed n the U.Zn C. Gazette,
to cause a notice to be inserted in the Upper Canada and some
Gazette, and also in some one or more of the newspapers in s dis-
printed in his district, and continued therein weekly for trict, forat
at least three calendar months; which notice shall set forth, months;

can issue is sufficient if it state their belief " that the debtor
has left the province, or is concevled within the same," with-
out stating the intent or design.-Tatten v. Fletcher. T. T.
2 & 3 Vc.

(r) An attachment against an absconding debtor may issue
pendente lite; but where a defendant was arrested and gave
bail, who were afterwards discharged by a reference to arbi-
tration, and he then left the province, an attachment which
had been issned against him as an absconding debtor was set
aside.-Mosier v. McCan. H. T. 3 Will. 4.
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If abscond- that by virtue of the said writ he bas seized all the estate,
ing debtor real and personal, of such absconding or concealed person
does not re-
turn, or put or persons, and unless such absconding or concealed
in bail with- esnopros

a ie -person or persons (naming the same,) return within the
months, jurisdiction of the court from whence such warrant issued,
property to pu
be held and put in bail to the action, or cause the claim or claims
hable for the of such plaintif or plaintiffs (naming the same,) to be dis-payinent ofc
the creditor charged within three calendar months after such public
seizing the notice, (to be computed from the first day of publishing

the same in the Upper Canada Gazette,) all his, her or
their estate, real or personal, or so much thereof as may
be necessary, will be held liable for the payment, benefit
and satisfaction of the claim or claims of such plaintif or
plaintifs.

3. And be it further enacted by the authority afore-

Sherifr to said, That the sheriff to whom any warrant of attachment
take charge shall issue, shall take into his charge and keeping al the
attachedand property, estate and effects, of such absconding or con-
to be paid his cealed person or persons, and shall be allowed all neces-
disburse-
ments. sary disbursements for keeping the same. (s)

4. And be it further enacted by the authority afore-

Upon ab- said, That if any person or persons against whose estate
sconding or effects such warrant or warrants of attachment may
debtor caus- hae ens
in®gabona ns have been issued, or any person or persons on his, her or
given for his their behalf, shail at any time before the expiration of
flot lea-ving
the province, three calendar months fron the first publication of the
orrenr to notice before mentioned, execute and tender to the credi-
the sheriff if tor or creditors, who sued out such warrant or warrants,
judginent
sha pass as aforesaid, a bond with good and sufficient sureties,
against him, binding the obligors, jointly and severally, with a condi-court may y
award a su- tion in double the amount of the sum claimed, that the
tersat tas- person or persons aforesaid shall not depart the province
ment. without satisfying the said claims, in the event of the
(see 5 wm. same being proved and judgment recovered as in ordinary

sech 3.) cases where proceedings have been commenced against

(s) When the real estate of an absconding debtor is attached,
the sheriff must enter and keep possession to give operation
to the attachment against strangers.-Doe Crew v. Clarke.
M. T. 4 Vic.
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the person, or that he, she or they, will render such ab-
sconding or concealed person or persons to the custody
of the sheriff of the district to whom such writ shall have
been directed, or that they will pay the amount of the
claim of the party suing out such attachment, or the
value of the property or estate so taken and seized, to
the said claimants, it shall and may be lawful for such
court or judge to order a supersedeas (t) to such warrant
or warrants, and al and singular the property .which may ITf it shall be

t) - proved at the
have been attached shall be restored; and if it shal ap- trial of any
pear at any trial to be subsequently had, and shall be so cer- Puse'here-

tified by the judge presiding at such trial, that the person attachment
or persons against whose estate or effects such warrant ssued, thatt
or attachiment was issued hath not been absconding or thedefendant

concealed at the time of issuing such warrant, then such absconded or

person or persons shall recover his, her or their costs of need

the person or persons sueing out the said warrant, which plaintif shall
costs may be taxed by the court from whence the said cs*s of the
attachiment may have issued. attachinent.

5. And be it further enacted by the authority afore-
said, That if after the period of three calendar months (u) debsonront

from the first publication of the notice above mentioned, appear and

the absconding or concealed party, or some one on his on'such
behalf, do not appear and give bonds, with sureties as aforesaid,C wvithin three
before mentioned, for the payment of the claims of the nionths aftex*
party sueing out the attachment, as aforesaid, in the the issung o
event of judgment being given against such absconding or ment, suit
concealed party, then the proceedings in the suit against shai go on
the estate, property and effects, of such absconding or as in ordi-or my case,

(t) Where a plaintiff proceeded after a delay of more than
a year from the issuing of his attachments, the proceedings
were set aside and writs of supersedeas ordered to the attach-
ments.-Bank U. C. v. Spafford. H. T. 3 Will. IV. The
bonds required to be given by an absconding debtor to ob-
tain a supersedeas to the attachments against him, must be
in double the amount of the debt sworn to.-Heather v.
Wallace. H. T. 5 Will. IV,'

(u) Mesne process cannot issue until the expiration of three
months from the first advertisement under the attacliment.-
Banker v. Griffin. E. T. 3 Will. IV.

o2
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(See 5 Wm. concealed party shall be the same as if the suit had been
cV. C-5,
c.) commenced in the usual manner against the person, and

judgment and execution against the goods and lands of
thé said party shail follow, as hath been the custom of
the courts of this province previous to the passing of
this act.

Pres dat 6. And be it further enacted by the authority afore-
the last place said, That in order to proceed in the recovery of any
of abodeof debt due by the person or persons against whose propertyany abscond- de pesnC r
inga ebtor, a writ of attachment shall have been ordered under thisand by ieav-
ing a copy at act, process may be served by leaving a copy thereof at
Office n the last place of abode of such person within this pro-
district vince, with any grown-up person there dwelling, and also
where he

sas or by affixing a copy of such process in the Crown Office, or
resident, in the Office of the Deputy Clerk of the Crown in thein the office
of clerk of district where the absconding or concealed person was
tle ustrict last resident, or in the Office of the Clerk of the District
All subse- Court of such District, when the proceedings shall be in
quenit pro- the District Court, eight days before the return thereof;
be left in the and all subsequent proceedings necessary to be served on
Crow
Office, or the defendant in ordinary cases shal be deemed to
office of clerk be served upon such absconding or concealed person
of district
court, in by filing a copy in the Crown Office, or in the Office of
. ®hich decla- the Deputy Clerk of the Crown in which the declarationration shall

have been shall have been filed, as aforesaid, or in the Office of the

Nodth- Clerk of the District Court, as the case may be.
standing 7. And be it further enacted by the authority afore-
judgmeut in dTatn
defaut said, That notwithstanding judgment by default may be
be signed, signed in any action in which the process and other pro-
plaintif b

sha prove ceedings may have been served in the manner aforesaid,
ls case in such judgment shal in no case be final: and it shall belike mariner.
as if general incumbent on the plaintiff nevertheless to prove his cause
issue had of action in the same manner as if the general issue hadbeen
pleaded. been pleaded, or the deed denied in case the action shall
If plaintiff
shall not have been brought on any specialty, and in case the jury
prove his at any such assessment of damages shal not find thecase, only
tominal plaintiff's demand or any part thereofproved, the verdict
shalabe shall be rendered for nominal damages only, and the
given, and plaintiff shall recover no costs of suit.
no colts.
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8. And be it further enacted by the authority afore- Perishable

said, That in case any sheriff or sheriffs shall, by virtue gp abe
of any warrant or warrants to be issued in pursuance of and sold.

this act, seize and take any perishable goods or chattels,
it shall and may be lawful for such sheriff to have the
saie appraised and valued by two substantial freeholders
or coinpetent judges, and upon the request of the person
or persons sueing out such warrant or warrants, to expose
and sel the same at public auction to the highest bidder,
giving at least eight days' notice of the time and place of
such sale, if the articles so seized will admit of such de-
lay, but if otherwise, then the sheriff shaU proceed to sell
the same at such time as in his discretion may seem meet;
Provided also, that it shall not be compulsory upon such Uponthesale
sherif to seize or sel such perishable articles, until the 'abeeris-
person or persons sueing out such warrant or warrants of plaitiff

to, give bond
attachment shal have given a bond to the defendant or in double the
defendants, with good and sufficient sureties in double the aunouor
ainount of the appraised value of such articles, (ascer- value, to
tained as aforesaid,) conditioned, that the person or per- "u"ndorhe
sons directing such seizure and sale will re-pay the value goods seized

C , incase judg-
of.such articles so seized and sold to the owner thereof, ement sha
together with all costs and damages that may have been not begiven
incurred in consequence of such seizure and sale, in case plaintifr.
judgment be not obtained for such person or persons so
sueing out such warrant or warrants of attachment.

9. And be it further enacted by the authority afore-
said, That if any person or persons being indebted to or Al payment
having the custody or possession of any property or effects surrender of
of any such absconding or concealed person or persons, au°rs*,i.
shall after such public notice given as aforesaid, and a ing debtor
copy thereof duly served upon him, her or them by the debi
said sheriff, (v) pay any debt or demand, or deliver any u ent

such property or effects to any such absconding or con-

(v) After an attachment has been issued against an ab-
sconding debtor, a rule will be granted against any party,
who has property of the debtor in his possession, to deliver
it up to the sheriff to whom the attachment is directed.-
Mullens v. Armstrong. M. T. 2 Vic.
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cealed person or persons, or his, her or their attorney,
agents, factors or assigns, the person or persons so paying
any such debt, or delivering such property or effects,
shall be deemed to have paid or donc the same fraudu-
lently, and is and are hereby made liable to answer the

And such sanie, or the amount or value thereof, to the person or

. persons sueing out such warrant of attachment, in the
answer ov:r event of such person or persons recovering judgment and
to the credi-
tor of snch execution against such absconding or concealed person

ror persons ; and if any such person or persons, being so
sued f r any indebted, or having such custody as aforesaid, shal after
stieh deor such public notice, and being served with a copy thereof
Ss I)oss as aforesaid, be sued by such absconling or concealed
siofl, niav

plradgeneral person or persons for any such debt, or property or eTfects,
e. a dc he, she or they so sued, inay plead the general issue, andgive this actc

in evidenice. give this act and the special matter in evidence.
10. And be it further enacted by the authority aforc-

Sherifrs said, That the costs of such sheriffs, cither for seizing,
expenses of
executing securing, or taking charge of property and effects so at-

tached, under and by virtue of any warrant or warrants
the firt !,- issucd in pursuance of the provisions of this act, shall be
statice hv
plainti«. but paid in the first instance by the party or parties sueing
to be atter- out such warrant or warrants, as aforesaid, his, her or
wardis allow-
ed in taxed their attorney or agent, to the sheriff to whon such writ
cost "tere may be directed, and may be recovered by such sheriff by
passes ror -ction in any of his Majesty's Courts of Record in this

province; and in case such person or persons recover

judgment against the person or persons so absconding or
concealed, the saine shall be allowed with costs of suit,
to be taxed by the proper officer as the ordinary dis-
bursenients of the suit.

11. And be it further enacted by the authority afore-
Appraiers said, that the freeholders and appraisers authorised byto receiî'e
five sh iiungs this act, shall be entitled to receive for each day they
per diemu. nay be employed in carrying its enactments into effect,

the sum of five shillings.
12. And be it further enacted by the authority afore-

said, That if after judgment and execution by any plain-
tiff or plaintifs against any absconding or concealed per-
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son or persons, obtained under and by virtue of the Ir goods,&c.,
provisions of this act, the goods and chattels, lands and oc an ab-
tenements, of such absconding or concealed person or debtor shall

. . not be found
persons, taken and seized by any sheriff or sheriffs by sufficient to
virtue of such execution or executions, shall not be suiffi- Paythe
cient to discharge the same, it shall and may be lawful agalnst him,

for the plaintiff or plaintiffs to sue for and recover of and * debtsMnay be
from any person or persons indebted to the absconding collected by

action in the
or concealed person or persons as aforesaid, the amount name of his
of the debt so owing by them to the absconding or con- creditor.

cealed person or persons, or so much thereof as may be
necessary to satisfy the claim of such plaintiffor plaintiffs,
and payment made by such person or persons to such
plaintiff or plaintiffs shall be considered legal and valid to
all intents and purposes, and shall operate as a discharge
for the debt, or so much thereof (as the case. may be)
owing to the absconding or concealed person or persons:
Provided always, that the declaration in such action shall
contain an introductory averment to this or the like effect,
that is to say :

A. B. who sues under the provisions of an act of the Form of the
parliament of this province for attaching the property of commence-
absconding debtors, in order to recover from C. D. debtor °eof
to one E. F. an absconding or concealed person, such against the
sum as C. D. may owe to the said E. F. or so much absconding
thereof as will discharge the sum of , being the debtor by
amount due by the said E. F. to him the said A. B., com-
plains, &c.

13. And be it further enacted by the authority afore- Before exe-
said, That before execution shal issue upon any judg- isll
ment obtained under this act against an absconding oragainst any
concealed debtor, a bond to the defendant. in double the debtors
sum to be levied, to be executed by the plaintiff and two cffects, plain-tiff shall give
sufficient sureties, to be approved of by some one of the bond to
judges of the court in which the action shall have been and fileane
instituted, shah be filed among the papers of the cause ; in court, to

the condition of which bond shall be to the effect, that ifeurdgn
the defendant, his executors or administrators, shall "e, ,hasd
within the period allowed by law contest the justice of or reversed.
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(See 5 Win. the plaintiff's demand, and succeed in reversinog the re-

s ' covery, the plaintiff, his executors or administrators, shall
restore to the defendant, his heirs, executors or adminis-
trators, the amount that shall have been levied upon
execution in such cause, with interest, and shall make
good to the defendant, his heirs, executors or administra-
tors, any further damage occasioned by the seizure and
sale of real and personal estate, in order to satisfy the
judgment obtained against such absconding or concealed
debtor. (w)

14. And be it further enacted by the authority afore-
Upon rer- said, That at any time within one year after the render-
anca ofpeing of Judgnient against an absconding or concealed

n debtor, such debtor may, upon his personal appearance
in court in term tine, apply through his counsel, or in

retliinaar, case of his death, his exccutors or adninistrators, may
upon gfving within the sane period, apply for a re-hearing of the

or cause, which re-hearing shall be granted upon giving se-
curity for costs, and the cause may be again tried upon
a record to be prepared for that purpose, on which the
entry of a new venire may be made after the entry of
issue joined, or of judgnent by default, without any
continuance or alteration of the record in consequence
of the death of parties; but the title of any purchaser,

Rever al of other than the plaintiff himsell, at the sheriffs' sale upon
not the execution which shal have previously issued in such

slitrfô riale cause, shall not be affected by the defendant obtaining
a verdict or judgnent upon such subsequent proceeding.

15. And be it further enacted by the authority afore-
New triais said, That nothing in this act contained shall be con-
g . strued to prevent one or more new trials being granted,

cither after the first verdict, or after the verdict rendered
upon the re-hearing, when the same shall appear necessa-
ry to the ends of justice.

(w) The sureties required before execution can be issued,
must be inhabitants of this Province.-Bradbury v. Loney
H. T. 4 Will. IV. The affidavit of justification of the sureties
required before execution must be made by the sureties thém1u
selves.-Mowat v. Forshee E. T. 2 Vie.
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16. And be it further enacted by the authority afore- Artertimeror
laid, That in case any re-hearing under this act, after ,-he"gor

:he period shall have elapsed within which a new trial has elapsed,
can be moved for, or in case a new trial shal be refused,dber shali
the verdict shal be taken to be conclusive, so far as upon obligors

whose bond
respects the liability of the obligors in the bond required hasbeen filed
to be filed previous to the sueing out execution,; and it Previou to
shall not be necessary for the defendant succeeding on execution.
such re-hearing to enter final judgment for that purpose. t ondan

17. And be it further enacted by the authority afore- enter judg-
said, That if after the period of one month from the ment.

return day of any execution against the goods and chat- nesidue of
tels, lands and tenements, of any absconding or concealed ro7rty
person or persons, (the same having been satisfied.) no after execu-
other warrant or warrants of attachment shall come into beJeik
the hands of any such sheriff, against the property or ered back to
effects of such absconding or concealed person or persons, froin u ce
all the property and effects then remaining in the hands the same as

of such sheriff, together with al] books of accounts, evid- within one.
ences of debt, vouchers and papers relating thereto, shall tothata
be delivered to the person or persons in whose custody ment shail be
the same were found, being the factor, agent, or servant t ih
of such absconding or concealed person, and the respon-
sibility of such sheriff as respects such property shall
from thenceforth cease.

18. And be it further enacted by the authority afore-
said, that this act shall continue and be in force for the
period of two years, and from thence to the end of the A4ctt cn;
then next ensuing session of Parliament, and no longer : two years.
Provided always, that it shall nevertheless be lawful to
proceed in any matter that nay be depending under this
act until the same shall be brought to a final termination
according to the provisions thereof.

(See 5 William IV. ch. 5, which continues this act,
and which is itself made perpetual by 3 Victoria, ch. 7.)
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5 WIL. IV. CH. 5.

An Act to continue and amend the law for attaching the property
of Absconding Debtors.

Preamble.
(See 2 vie. WHEREAS an Act passed in the second year of His
ch. 5; 3 Vic. Majesty's reign, intituled, " An Act to afford means forch. 7) attaching the property of absconding debtors," will expire

at the end of the present session of the Provincial Legis-
lature; And whereas it is expedient to continue and
amend the same : Be it therefore enacted by the King's
most excellent Majesty, by and with the advice and con-
sent of the Legislative Council and Assembly of the
Province of Upper Canada, constituted and assembled
by virtue of and under the authority of an act passed in
the Parliament of Great Britain, intituled, "an Act to
repeal certain parts of an Act passed in the fourteenth
year of his Majesty's reign, intituled 'an Act for
making more effectual provision for the government of
the Province of Quebec, in North America,' and to make

Act 2 Wm.
IV. ch. 5, further provision for the government of the said pro-
continuedfor vince," and by the authority of the sane, That the said
(Md pear- recited act be and the same is hereby continued for and
manent by 2 during the term of two years from the passing of this
Vic. ch. 5.) Act, and from thence to the end of the then next ensu-

ing session of Parliament, and no longer, any thing here-
Attachmenit in contained to the contrary notwithstanding.
for debts flot
due to an 2. And whereas it is necessary to make certain
thsaproi nc°o amendments in the said act, and to remove doubts which

have arisen respecting some of its provisions: be it there-
fore enacted by the authority aforesaid, That from and
after the passing of this act it shall be lawfnl to grant an
attachment in the manner provided by the first clause of
the said statute, when a debt is sworn to as therein men-
tioned, notwithstanding the absconding or concealed

Bond toe debtor may not be indebted to an inhabitant of this
given to the Province.
sheriff, 3. And be it further enacted by the authority afore-
Who may said, That the bond mentioned in the fourth clause of
sue thereon. the said statute shall be given to the sheriff of the dis-
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trict in which the estate has been attached, and the
penalty need not be more than double the amount of
the value of the estate attached, and the condition of the
bond may be so framed that whatever may be the amount
of the several claims against the absconding debtor, the
bond shall be void upon the payment by the obligors, or
any of them, of the value of the estate taken and seized;
and the bond so given shal and may be put in suit by
the sheriff for the benefit of any party entitled, whenever
the case may require it; and the amount collected there-
on shall and may be retained in bis hands, to be applied Application
bv him in the same manner as it would be to apply the mollet 'y
proceeds of the estate in respect of which the bond shall
have been given.

4. And be it further enacted and declared by the
.authority aforesaid, That notwithstanding any thing con- Plaintifrmay
tained in the said act, any person who shall have com- jgmet°
menced a suit against another by process, bailable or notwith-

standing
non-bailable, which process shal have been served before debtor's
the suing out of any attachment against the same person absconding.
as an absconding or concealed debtor, shall, notwith-
:standing the subsequent sueing out of such attachment,
be allowed to proceed in the ordinary manner to judg-
ment and execution- and in case of bis obtaining exccu-
tion before any person at whose suit the estate, real or
personal, of such debtor shal have been attached, he
shall be allowed the full advantage of bis legal priority
of execution, in the same manner as if the estate had not
been attached, and were remaining in the possession of
the debtor; and in case the goods shall have been deli-
vered up to the absconding or concealed debtor or bis
agent upon security, the sheriff shal enforce the bond
taken for bis benefit in the same manner as in the case
of a creditor suing out an attachment: Provided always,
that the amount of costs incurred by the suing out and Costs of
executing the attachment, or such portion thereof as the hotacn ent,
court in which the cause is pending, or a judge thereof, paid.
shall think reasonable, shall be retained for the benefit
>f the person who has paid the same, or who is liable
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therefor, in consequence of bis having taken out the
attachment: And provided also, that nothing in this act

Judgment contained shall prevent the court in which the action
mnay be set

aside in was brought, and process served upon the person against
cases of whom an attachment or attachments shall afterwardsfraud.

.issue, from..s'ing aside the judgment and execution in
. such action as fraudulent, or staying proceedings therein,
-when such action shall appear to have been instituted or
proceeded in by collusion .with the debtor, or to have
been otherwise fraudulently broight for the purpose of
defeating the claims of others.

5. And be it further enacted by theauthority afore-
Any other said, That upon the trial of any actionagainst an ab-

onieay sconding or concealed debtor, it shall be-lawful for any
plaintiff's other person who shall before such trial;have sued out
demarid on%
triai; an attaehient, to contest the plaintiff's demand, in the
And esta- saime manner as the defendant migbt, and toeall evidence
blish a to disprove the same, or to establish a set-off: Provided,
set-off. -he shall have given notice of such set-off dfifteen days

exclusive before the trial.

6. And be it further enacted by the authority afore-
In case of said, That when several attachments shall be placed in
several the sheriff's bands against the same absconding or con-attachments
being issued, cealed debtor, the proceeds of the estate which shall
the proceeds have ,been attached, shal not be paid over to such attach-to be applied*ai
rateably. ling çreditor or creditors according to priority, but they

shall be ratably distributed among such of the creditors
suing out the said a:tachments as shall obtain judgment
against the debtor, -in proportion to the amount of the
sums really due upon such;judgments; and no distribu-
tion shall take place iuntil reasonable tine, in the opinion
of the court, bas been .allowed for the several creditors to
proceed to judgment: Provided .always, that when the

Subsequent estate shall not be sufficient to satisfy the claims of all
attachment the attaching creditors, none shall be allowed to share
within six unless he shall have sued out his attachment, and placed

onts of it in the hands of the sheriff, within six months from the
issuing of the first writ of attachment.
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7. And be it further enacted by the authority afore-
said, That before execution shall be taken out in any ej¶t°oÓreee
action brought against an absconding or concealed debtor, p intiff t
the plaintiff shal make and file an affidavit, which shall of hi3 debt,

be kept among the papers in the cause, in which he shall ew
swear that to the best of his knowledge and belief the IV. ch.5.
sum which has been allowed to him by the jury is justly
and truly due to him by the defendant, and thathe has
given credit for al payments made to him by the defen-
dant, and for every demand which the defendant could
rightly make against him; or. if the plaintiff shal in his
affidavit acknowledge that the sum actually due to him
is less than that which..the jury have awarded, then the
execution shall be endorsed accordingly, and: no more
shall be leviedfor the plaintiff than is admiited to be due:
Provided.always, .that if the affidavit ofthe plaintiff èannot
b'e obtaiied in due time by reeson of his foreign residence,
or from any other reason which shall be assigned, then an
affidavit to the effect above mentioned may be received
from the attorney or agent of such plaintiff.

51 GEO. III. CH. 9.
An Act to -repeal an Ordinance of the Province of Quebec,

passed in the seventeenth year of His Majesty's reign, intitul-
ed, " An Ordinance fo- ascertaining .Darnages on Protested
Blls of Exchange, and fixing the rate of Interest in the
Province of Quebec ;" also to ascertain danages on protested
Bills of Exchange, andfixing. the rate of Interest in dds Pro-
vince.

Preamble
WEREAs an ordinance passed in the Province of Que-
bec, in the seventeenth year of hlis Majesty's reign, inti-
tuled, "an Ordinance for ascertaining damages on Pro-
tested Bills of Exchange,..and fliing the rate of Interest in
the Province of Quebec,!"is in part inapplicable to this
province: Be it therefoi-e enacted by the King's most
excellent Majesty, by and with the advice and consent of
the Legislative COduncil and Assembly of the Province of
Upper Canada, constituted and assembled by virtue of
and under. the authority of an act passed in the Parliament
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Ordinance of Great Britain intituled "an Act to repeal certain parts
passed in the

a7th of Geo. of an act passed in the fourteenth year of his Majesty%
111. in the reign, intituled 'an Act for making more effectual provi-Province of .Z
Quebec, for sion for the government of the Province of Quebec, in
ascertaining North Anerica,' and to make further provision for thedamnages on
protested government of the said province," and by the authority of
change, ad the saine, That the said ordinance, as far as it relates to

,ixing the or affects this province, be and the sane is hereby repeal-rate of
interest in ed.

tio- 2. And be it further enacted by the authority afore-
repealed. said, That from and after the passing of this act, all Bills
Damagesand of exchange drawn, or hereafter to be drawn by any per-
iirsteon son or persons residing in this Province, upon any person
bills of or persons. in Europe or the West Indies, that may return
exchan"<efo

ra this under protest for non-payment thereof, shal be subject to
province on ten per cent. damages, (x) and six per cent. per annuin
Europe or
th M'st interest, upon the principal sum furnished here from the
aidie.- day of the date of the protest to the time of payment,

which said principal sum shall be reimbursed to the holder

interet on of the bill at the par of exchange, that is to say,.at the
protested rate of one hundred and cleven pounds and one ninth
bills of ex.
change currency, for one hundred pounds sterling.
drawnn his 3. And be it further enacted by the authority afore-
North said, That all and every bill or bills of exchange drawn,

e 's or hereafter to be drawn by any person or persons residing
Indies in this province, on any person or persons in North Ame-
excepted.
(see 7 wm. rica, the West Indies excepted, and shal be returned
1v. ch. 6.) protested, shall be subject to four per cent. damages, and
interest on six per cent. per annum interest upon the principal sun
protted furnished here, from, the day of the date of the protest
bills. orders,
or mandates, to the time of paynient.
drawn in this
province on 4. And be it further enacted by the authority afore-

(x) A notice that a foreign bill has been returned protested
and unpaid, is a sufficient notice of non-acceptance; and it
is not necessary to. send a copy of the protest with the no-
tice; and ten per cent. damages cannot be recovered, under
this enactment, on a foreign bill returned for non-acceptance,
nor can re-exchange unless declared for specially, although
postage may, on the count for money paid.-O'Neill v. Perrin.
Mi. T. 3 Vie.
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said, TlIat all bills, orders or mandates, drawn after the personsliving there-
passing hereof, by.any person or persons residing in this in, and on
province, on any person or persons living in the same, and » it
notes of hand given in this province, if protested for non- province.
payment, shall be subject to six per cent. per annum in- (See 7 W.IV. ch. 3,
terest, from the date of the protest to the time of payment. sec. 20.)

5. And be it further enacted by the authority afore- Expense of
said, That in all the said cases of protest, the expense of noting and
noting and protesting the bill,. and..the postages thereby protesting,

11ý -by whom to
incurred, shall be allowed and paid to the holder, over be paid.
and above the said interest and damages.

6. And be it further enacted by the authority afore-
said, That it shal not be lawful upon any contract fu".te oan
to take, directly or indirectly, for loan of any monies, of any
wares, merchandize,. or other commodities whatsoever, shaH fot be
above the value of six pounds for the advance or forbear- t er" ve
ance of one hundred pounds for a year ; and so after that·pounds per
rate for a greater or less sum or value, or for a longer or ">-mt" ioi

shorter time ; and the said rate of interest shal be allow-
ed and recovered in all cases where it is the agreement
of the parties that interest shall be paid; -and all bonds, Al bonds,
contracts and assurances whatsoever, whereupon or where- ntraetsi
by a greater interest shall be reserved and taken, shall upon a
be utterly void ; and every person who shall either directly greatet shafl
or indirectly take, accept and receive, a higher rate. of be reserved
interest, shall forfeit and lose for every such offenice, shall be void.

treble of the value of the monies, wares, merchandize and Penaïnes for
receivmng a

other things lent or bargained. for, to be recovered by nigher rate
action of debt in the Court of King's Bench in this Pro- of"intert
vince, a moiety of such forfeiture shall be paid into the vered.
hands of his Majesty's Receiver General, for the use of
his Majesty, his heirs and successors, towards the support
of the Civil Government of this Province, and shall be
accounted for to his- Majesty, his heirs and successors,
through the Lords Coinmissioners of his Majesty's trea-
sury, for the time.being, in such-manner and-form as his
Majesty, his heirs and successors, shaU please to direct,
and the other moiety to hii or them that shal sue for.
the sanie.

P2
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5 W nL. IV. cH.. 1.
An Act to prevent the unnecessary, multiplication of Law Suits

and increase of Costs in Actions on Notes, Bonds, Bills of
Exchanye and other Instruments.

WHEREAS it is expedient to make such alteration in the law
Preamble. as will,'prevent the necessity of bringing separate actions
(See 3 vic. for sums not large in amount, against the several makers
C~ ~ of a bond or other instrument,. or against several persons

liable to be sued upon a bill of exchange or promissory
note as maker, endorser, or acceptor: Be it therefore en-
acted by the King's most excellent Majesty, by and with
the advice and consent of the Legislative Council and
Assembly of the Province of Upper Canada, constituted
and assembled by virtue ofand under the authority of an
act passed in the Parliament of Great Britain, intituled
"An act to repeal certain parts of an act passed in the
fourteenth year of his Majesty's reign, intituled ' An act
for making, more effectual provision for the government
of the Province of Quebec, in North America,' and to
make further provision for the government of the said

Costs province," and by the authority of the same, That after
recoverable the first day of July next after the passing of this act,
în one suit when several suits shall be brought on one bond, recog-

nizance, promissory note, bill of exchange, or other in-
strument, which shall be made or entered into after the
passing of this act, or when several suits shall be brought
against the maker and endorser of a note,, or against. the
drawer, acceptor, or endorsers of a bill of exchange, there

And dis- shall be collected or received from the defendant the
bursements costs taxed on one suit only, at the election of the plain-
in others. tiff, and in the other suits the actual disbursements. only
Not to ex- shall be collected or received from the defendant ; but
tend to
interlocutory this provision shall not extend to any interloQutory costs
costs. in the progress of a cause.

2. And be it further enacted by the authority afore-
Upon bis of said, That it sball be lawful for the holder of any bill of
excha*ge, exchange or promissory note hereafter to be made, for a$c. not ex-
ceedling sum flot exceediùg: one hundred pounds, instead of bring-
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ing separate suits against the drawers, makers, endorsers, £100, au the

and acceptors of such bill or note, to include all or any prtes may
of the said parties to the bill or note in one action,, and in one
to proceed to judgment and execution in the same man- action.

ner as though all the defendants were joint contractors.
3. And be it further enacted by the authority afore-

said, That in any such action, any joint drawer or maker, **ay aalat
endorser or acceptor, may plead in abatement the non- separately:.
joinder of any other joint-drawer, maker, endorser, or
acceptor, in the same manner as though this act had
not been passed; and no judgment to be rendered in
pursuance of this act shall be of any effect against a
defendant not served with process.

4. (Repealed by 3 Vic. ch. 8.)
5. And be it further enacted by the authority afore-

said, That in any such action judgment may be rendered Judgment
for the plaintiff against some one or more of the defend- aans one,

ants, and also in favour of some one or more of the the defen-

defendants against the plaintiff, according as the rights dants.

and liabilities of the respective parties shall appear (ee 3 vic.

either upon confession, default, by pleading, or on.trial;
and when judgment shall be rendered in favour of* any
defendant, he shall recover costs against the plaintiff*inDerendant's
the same manner as though judgment had been rendered costs.
for all the defendants.

(Repealed by 3 Vic.. ch. 8.)
8.. And he it further enacted by the authority afore-

said, That the rights and responsibilities of the several Hights of the-
parties as

parties to any such bih or note, as between each other, betweeneach.
shall remain the same- as though this act had not been * °
passed,. saving only the rights of the plaintiff, so far as
they may have been determinec by the judgment.

9. And be it further enacted by the authority afore-
said,. That in every suit brought pursuant to the provi- D®f® ants.
sions of this act, any one or more. of the defendants witnesses in
shall be. entitled to the testimony of any co-defendant, certaincases..

as a witness in all those cases where the defendant or
defendants calling the witness. would. have been entitled
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to his testimony had the suit been brought.,in the form
heretofore used, and in no other case..

10. .(Repealed by 3 Vie. ch.8.)
11. And be it:'urther..enacted by the: authoity afore-

Defendants' said, That when in any case an action shall be brought
executors
ihale to b. against more than one defendant under this act, who

sucd. must otherwise have been sued separately, and it shall
happen that any one or more of the.defendants shal die
pending the ,suit, an action may nevertheless be brought
against the, executors or admiiistrators of any such de- -

ccased defendant: Provided, such defendant would have
been liable to be sued separately, in case this act had
not been passed.

12. Provided always .snevertheless, and be it further
nils act not enacted by the authority aforesaid, That this act shall

notes tor not apply in any case in which the suru.expressed to be
ore than payable in or upon any such bond, recognizance, promis-

'1O sory note, bill of exchange or, other instrument, shall
Nor to ac- exceed the» sum of one hundred pounds, nor to any case
tions in where separate actions are brought in the District Court,several
districts. against persons residing in several Districts.

13. And be it:further enacted by the authorit, afore-
Suits " ay said, That when several defendants are included in one
though one pro.cess, in pursuance of the provisions of this .Act, and
ortmore be any one or more of them cannot be served with such
ment. process by reason:. that lie or thev is or are absent from

the province, .or. concealed within the same, then the
action may proceed as against the other defendant or de-
fendants without prejudice; (y) and it shall be in the
power of the. plaintiff afterwards to sue such. defendant
or defendants separately who. shall not have been served
with process,.and to recover costs as if this Act had not
been passed.

14. [Repealed by 3 Vic. Chap. 8.]

(y) Where to a plea in abatement of privilege as an attor-
ney, the plaintiff replied process issued against him and others
under this act. and that the others could not be -served, &c. and
the defendant demurred, the court gave judgment against the
demurrer.-Richmond et al. Campbell. MiT. 2 Vie.

164



BILLS oF EXCHANGE.

3 VIc. cH. 8.
An Act to make perpetual certain parts of an Act passed in the

fifth year of the reign of his late Majesty King William the
Fourth. intituled, " an Act to prevent the unnecessary multi-
plication of Law Suits, and increase of costs in actions on
Notes, Bonds, Bills of Exchange and other instruments," and
for other purposes therein mentioned. Preamble,

WiiEREAs an Act passed in the fifth year of the reign of
his late Majesty King William the Fourth, intituled, " an
Act to prevent the unnecessary multiplication of law
suits, and increase of costs in actions on notes, bonds,
bills of exchange and other instruments," is about to
expire, and it is expedient to continue the said act and
make it permanent: Be it therefore enacted by the
Queen's most excellent Majesty, by and with the advice
and consent of the Legislative Council and Assembly of
the Province of Upper Canada, constituted and assem-
bled by virtue of and under the authority of an Act
passed in the Parliament of Great Britain, intituled, "an
Act, to repeal certain parts of an act passed in the four-
teenth ycir of his Majesty's reign, intituled, 'an Act for
making more effectual provision for the government of the
Province of Quebec, in North America,' and to make 4th, 6th.
further provision for the government of the said Province," 'th. 1 tith
and by the authority of the same, That the fourth, sixth, tions, wm.

IV. ch. 1,
seventh, tenth and fourteenth clauses of the said act be repeaied.
and the same are hereby repealed.

2. And be it further enacted by the authority afore-
seid, That the plaintiff in any joint action against the Plaintiffs in
drawers, makers, endorsers and acceptors, or any of them, a st
of any bill of exchange or promissory note, may declare, ,everai par-

ties to a bil
in the form contained in the Sciedule hereto annexed, or note, May
upon such bill or note, varying the same according to the gin a
circumstances of the case.

3. And be it further enacted by the authority afore- Defendants
said, That in any such action the person sued shall be maYse off
entitled to set off against the said plaintff any payment, mands, when

claiin or demand, whether joint or several, which in its 'a a-

nature and circumstances arises out of or is connected scriptioa.
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with the -biR or promissory note, which is the subject of
sach-joint action, or the consideration thereof, in the
same manner:-and to the same extent as though such
defendant had been sued in the form heretofore used;
and if the jury. shall alow any demand as a set off, and
still -find a balance in favour of the plaintiff, they shall
state in the verdict the arnount which they allow to each
defendant as. a set. off against the plaintiff's demand.

4, And be iti further enacted by the authority afore-

ad · said, That any proceedings now pending under the said
tuted to be recited act, .shall be conducted to a final end, in the- same
beoraed a manner as if this-act had not been passed.

SCHEDULES !

S--On a Proisso,''r Note.
For that whercas the said -, (the maker of the

note,) on the - day of , at - , made his
proinissory note in writing, and thereby promised -,

(setting forth the note in the usual manner,) and the said
. (the first second or other endorsers,) afterwards

duly endorsed the saine, and the said , (the last
cndorser) delivered the said note, so endorsed, to the
said plaintiff, (aver presentment, notice, &c., where by
law necessary in the particular case.) By reason where-
of the said . (all the defendànts) became jointly and
severally liable to pay . to the - said plaintiff -the said
suin of mnoney in the said note specifièd, and being so
liable, afterwards j6intly and severally promised the said
plaintiffto pay himi the same. (Add the usual breach.) (z)

2.-On a Bill of Exchange..
For that whereas the said - (the drawer,) on

the - day of , .at - , drew his certain bill
of exchange, directed to ,- (setting forth the bill ac-
cording to its tenor and effect,) and the said - , (the-
drawee) afterwards duly accepted the same, and the said

, (the first and other endorsers,) afterwards duly
endorsed the said bill of exchange, and the said ,
(the last endorser,) delivered the said bill so endorsed, to
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the said plaintiff, (averment, presentment, protest, notice,
&c., where by law necessary in the particular case.) By
reason whereof the said -, (al the defendants) be-
came jointly and severally liable to pay to the said plain-
tiff the said sum of money in the said bill specified, and
being so liable, afterwards jointly and severally promised
the said plaintiff to pay him the same. .(Add.the usual
breach.) (z)

7 WiuL. IV.«R. 5.
An Act to amend the law respecting Bills df Exchange and

Pronissory Ntes.

WHEREAS the present -construction of law in regard tO Preamble.
bills of exchange accepted payable at a particular place,
and promissory notes made payable at a particular place,
leads to much inconvenience and expense, by rendering
it necessary to produce evidence of presentment at such
place, and sometimes subjecting the plaintiff to be non-
suited for failure of proof thereof: Be it therefore enacted
by the King's most excellent majesty, by and with the
advice and consent of the Legislative Council and As-
sembly of the Province of Upper Canada, constituted
and assembled by virtue of and under. the authority -of
an act passed in the Parliament of Great Britain, intitu-
led, " An Act to repeal certain parts of an Act passed
in the fourteenth year of his Majestys reigu, intituled,
'An Act for making more effectuai provision for the
government of the Province of Quebec, in North America,' Acceptance

of a bil'pay-
and to make further provision for the. government of the able at a
said Province," and by the authority of the same, That bank, or

from and after the first day of.June now .next ensuing, ticuiar place,

(z) See this form under the iiew vules,..ante page 50.
and where in an action under this statute aainst the maker

.and endorser of a promissory note, the plantiff declared in
this form, but did not aver presentment to the maker and no-
tice to the endorser: Held ton demurrer by --both defendants
on that ground, that the ¿plaintiff was entitled to judgment
against the maker, and that the indorser was, entitled to judg-
ment against him.-Small v..Rogers:et aL. M. !..6 'Vic.
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to be deemed if any person shall accept a bill of exchange payable at a

acceptnce; bank, or at any other particular place, without further
expression in his acceptance; or if any person shall after
that day make a promissory note payable at a bank, or
at any other particular place, without further expression
in that respect, such acceptance shal be deemed and
taken to be to al intents and purposes a general accep-
tance, and such promise shall be deemed and taken to be

But other- a promise to pay generally, but if the acceptor shall in his
wise if the acceptance express that he accepts the bill payable at a
acceptance bank, or at any other particular place only, and not other-be special; wise or elsewhere (a); or if the maker of a promissory
Or if the ()poisr
body of the note shall in the body of the note express that he pro-
note express mises to pay at a bank, or at any other particular place
particular only, and not otherwise or elsewhere, then such accep-
place. tance or promise shall be deemed and taken to be, res-

pectively, a qualified acceptance or promise; and the
acceptor or maker shall not be liable to pay the bill or
note, except in default of payment when such payment

(a) If a bill of exchange be accepted, payable at a parti-
cular place "and not elsewhere ". it is a special acceptance
within this statute, and the word " only " is not necessary to
nake it special.-Higgins v. Nicholls. 7 Dowl 551. In an

action by the indorsee of a bill against the acceptor accepted
payable at a banker's, without further expression in the ac-
ceptance, the defendant demurred specially because there was
no averment of presentment there. and the court set aside the
demurrer as frivolous.-Skelton v. Holstead. 6 Jur. 961.' And
where the declaration in an action by the endorsee against
the acceptor of a bill of exchange, stated the bill to be payable
at a banker's, and alleged presentment at their banking house,
and non-payment, and the bill when produced at the trial
appeared to bear a general acceptance under the statute, with
a memorandum making it payable at the banker's, it was held
that there was no material variance between the declaration
and the proof.-Blake v. Beaumont. I Dowl. N. S. 697. And
in this court it has been decided, that where a bill of ex-
change is made payable at a particular place in a foreign
country, and there is no evidence of presentment there, nor
of the law of that country on the subject, the necessity-for
presentment must be determined by the law as it exists here.
-Buffalo Bank v. Truscott et al M. T. 2 Vic. Bradbury v.
Doole. E. T. 4 Vie.
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shall have been first duly demanded at such bank or other
place.

2. And be it further enacted by the authority afore-
said, That from and after the said first day of June, no Acg"tance

acceptance of any inland bill of exchange shall be suffi- writing.
dent to charge any person, unless such acceptance be in
writing on such bill, or if there be more than one part to
such bill, on one of the said parts.

3. And whereas by law all contracts and assurances
whatsoever for payment of money made for an usurious Contracts for
consideration are utterly void; And whereas in the course ameynnt to,
of mercantile transactions negotiable securities often pass 'ffe.ntedthe hands of
into the hands of persons who have discounted the sane other per-
without any knowledge of the original considerations for Usurds
which the same were given; and the avoidance of such con"idera-

tioi, without
securities in the hands of such bona fide endorsees, with- express

c-ut notice, is attended with great harduhip and injustice; notice.

for remedy thereof Be it further enacted by the autho-
rity aforesaid, That no bill of exchange or promissory
note that shall be drawn or made after the passing of
this act shall, tbough it may have been given for an usu-
rious consideration, or upon a usurious contract, be void
in the hands of an endorsee, or in the case of a note
transferable, by delivery, in the hands of a person who
shall have acquired the same as bearer for valuable con-
sideration, unless such endorsee or bearer had, at the
time of discounting or paying such consideration for the
same, actual knowledge that such bill of exchange or
promissory note had been originally given for an usurious
consideration, or upon an usurious contract.

2 Wi. IV. cH. 6.

An Act t provide for making Ciock held in Companies having
a joint transferable Stock, liable to the satisfaction of debts.

WHERAs it is just and expedient that the stock held by
individuals, either in banking institutions, or in other Preamble.
companies lawfully created within this province, and hav-
ing a joint transferable stock, should be subject to. be

Q
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taken and sold in satisfaction of debts, in the same man-
ner as other personal property: Be it therefore enacted
by the King's most excellent Majesty, by and with the
advice and consent of the Legislative Council and Assem-
bly of the Province of Upper Canada, constituted and
assembled by virtue of and under the authority of an Act
passed in the Parliament of Great Britain, intituled, "an
Act to repeal certain parts of an Act passed in the four-
teenth year of bis Majesty's reign, intituled, 'an Act for
making more effectual provision for the government of
the Province of Quebec, in North America,' and to make
further provision for the government of the said Province,"
and by the authority of the same, That the Stock held

sock n cor- by any person in any bank, or in any corporation or
panies ren- company in this province having a joint transferable stock,

o ecu on shall be liable to be taken and sold in execution, in the
for debt. same manner as other personal property of the debtor.

2. And be it further enacted by the authority afore-
Stock to be said, That it shall and may be lawful for the cashier of
transferred any such, bank, or for the proper officer of any other such
of the corpo- corporation or company, upon the production of a certi-
sratlerflr° ficate under the hand and seal of office of the sheriff act-

caificate o b ing upon any execution, declaring to whom any stock
taken upon such execution shall have been sold by him,
to transfer such stock from the name of the original
Stockholder to the name of the person or persons who
may be named in such certificate as the purchaser or pur-
chasers under such execution; and that such purchaser
or purchasers shall from thenceforth be entitled to receive
al dividends and profits arising from such stock, and
shall in all other respects be considered in the place and
stead of the former stockholder.

7 WmrL. IV. CH. 14.
An Act to supply by a general law certain forms of enactment

in common use, which may render it unnecessary to repeat
the same in Acts to be hereafterpassed.

14. And be it further enacted by the authority afore-
said, That wherever by any act of the parliament of this
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province hereafter to be passed, a corporation shall be General
created, to consist of individuals who may associate for powers gran-
the purpose of making or amending any highway or rail- corporatons
road, or any harbour, canal, or other navigable channel, hereater
or for carrying on any art or manufacture, or for carrying
on the business of banking, or of insurance, or for ad-
vancing any object of public utility, then and in every
such case, unless it shall be otherwise provided in the
Act, the persons composing such corporation, and their
successors, shall have continued succession, and by the
name given to them in the act shall be capable of con-
tracting and being contracted with, of suing and being
sued, pleading and being impleaded, answering and being
answered unto, in all courts and places whatsoever, in all
manner of actions, suits, complaints, matters and causes
whatsoever; and they and their successors may have a
common seal, and may change and. alter the same at
their will and pleasure; and by their corporate name
shal be in law capable of purchasing, taking, having and
holding, to them and their successors, any estate, real,
personal or mixed, to and for the use ofsuch corporation,
and of selling, letting, or otherwise disposing of the sanie,
for the benefit and on account of such corporation, from
time to time, as they shal deem necessary or expedient:
Provided always, that the real estate which any such cor- Restrained
poration shall be allowed to hold under the provisions of s rai estate
this act, shall be only such as shal be necessary for car- to be held for

ryin use of corpo,
ryig into effect the specific object of such corporation. ration.

15. And be it further enacted by the authority afore-
said, That in case it shall at any time happen, that an in case elec,
election of directors of any such corporation shall not be trofdin
made on any day, when pursuant to the act in that be- corporation
half it ought to have been made, the corporation shail h"l"" o

not for that cause be deemed to be dissolved, but that it day appoint-
shal be lawful on auy day thereafter to make an election rpora n
of directors, in such manner as shall be prescribed by the onthae
act, or by the laws and ordinances ofthe said corporation. deemed to be

. 16. And be it further enacted by the authority afore- dissolved.

said, That the directors for the time being of any such
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Directors of corporation, or a major part of them, shall have power to
corporations, make and subscribe such rules and regulations as to them
par te, shall seem needful and proper, touching the management
to have and disposition of the stock, property, estate and effects,
power to
iake rules, of the corporation, and touching the duty and conduct of

the officers, clerks, and servants employed by the said
company, and all such other matters as appertain to the
business of the said compiny; and shall also have power
to appoint as many officers, clerks and servants, for carry-
ing on the said business, and with such salaries and al-
lowances, as to them shall seem meet: Provided, that
such rules and regulations be not repugnant to the laws
of this Province.

17. And be it further enacted by the authority afore-
Corporations said, That it shal not be lawful for any such corporation,
not to have their agents, or servants, or any of them (unless where itpoe oftem(nls
nteron is expressly authorised by the act creating such corpo-

lands of the ration) to enter upon, hold, use or enjoy, for any pur-krown,
without con- pose, any lands or grounds of or belonging to his Majesty,lit of his heirs and successors, without the license and consentrovernor.

of the governor, licutenant-governor, or person adminis-
tering the government of this province, signifiedunder his

Corporation hand and seal.
not to have 18. And be it further enacted by the authority afore-
carrpowe o said, That it shall not be lawful for any corporation to
banking, carry on the business of banking, unless where such power
(.àal e- shall be expressly conferred by the act creating such
authorised. corporation.

19. And be it further enacted by the authority afore-
Actions said, That when it shall not be otherwise provided in any

a per- act to be hereafter passed, for any of the purposes afore-
sons acting said, and whereby powers and authority are given to be
Ili plursualice
of powers exercised over the property, real or personal, or over the

eorationr person of any individual, for the promoting and securing
to be the objects intended to be advanced by the corporation
brougl t b uh4'.i, ~ 1b
withisi.x created by any such act, then if any action shallbe brought

*niths- against any person or persons, for any thing done in pur-
suance, or in execution, of the powers and authorities
given by such act, such action shal be commenced within
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six calendar months next after the fact committed; or in Defendants
case there shall be a continuation of damage, then within may give
six calendar months after the doing or committing such &ae
damage shall cease, and not afterwards; and the defen- evidence

under gene-
dant or defendants in such action may plead the general rai issue.
issue, and give such act, and the special matter, in evi-
dence at the trial.

20. And be it further enacted by the authority afore-
said, That notwithstanding the privileges that may be t hste
conferred by any act hereafter to be passed, upon any power to
corporation to be created for the purposes aforesaid, or on eand
any of them, the legislature may, at any time thereafter, in alterations in
their discretion, make such additions to the act creating icorra-
such corporations, or such alteration of any of its pro- tion.

visions, as they may think proper, for affording just pro-
tection to the public, or to any person or persons, body
corporate or politic, in respect to their estate, property or
rights, or any interest therein, or any advantage, privilege
or convenience connected therewith, or in respect to any
way, or right of way, public or private, that may be af-
fected by any of the powers given ta such corporation;
and that unless it shal be otherwise provided in any act
that shall be passed for chartering any bank, it shall be
in the discretion of thelegislature, at any time thereafter,
to make such provisions, and impose such restrictions,
with respect to the amount and description of notes
which may be issued by such bank, as may to them ap-
pear expedient.

49 GEO. 3. CH. 4.

An Act for the more effectual preventing of frivolous and vexa-
tious suits, and to authorise the levying of oundage upon exe-
cutions in certain cases, and to regulate e sales by shertifs
and other ojicers.

BE it enacted by the King's Most excellent Majesty, by
and with the advice and consent of the Legislative Coun- Preamble,
cil and Assembly of the Province of Upper Canada, con-
stituted and assembled by virtue of and under the autho-

Q 2
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rity of an act passed in the Parliament of Great Britain,
intituled, " an Act to repeal certain parts of an act pass-
ed in the fourteenth year of his Majesty's reign, intitul-
ed, 'an act for making more effectual provision for the
government of the Province of Quebec, in North Ameri-
ca,' and to make further provision for the government of
the said Province," and by the authority of the same,
That in al actions to be brought in the Province of
Upper Canada, from and after the passing of this act,

Circum- wherein the defendant or defendants shall be arrested
s tan ces under
which de- and beld to bail,(b) and wherein the plaintiff or plaintifs
fendant, shall not recover the amount of the sum for which the
whezi held to
special bail, defendant or defendants in such action shail have been
shalllit so arrested and held to special bail, such defendant orentitled to
costs of suit. defendants shall be entitled to costs of suit, to be taxed

(b) Quore, whether a defendant who has been arrested and
imprisoned on mesne process, and is discharged in conse-
quence of a defect in the affidavit to hold to bail, can be said
to be " arrested and held to sppcial bail " within the meaning
of this section.-Edwards v. Jues. 2 M. & W. 414. Sem-
ble, that the giving a bail bond to the sheriff upon an arrest,
is being held to special bail within the statute.-Reynolds
v. Mathews. 2 Jurist 989, 7 Dowl. 580. Costs will not be al-
lowed to a defendant who bas not been actually arrested-
James v. Askew. 8 A. & E 351. The right of a defendant
to costs under this statute cannot be in any way affected by
what passes at the trial or before an arbitrator, but must
depend upon matters brought before the court upon affidavit.
-Tarleton v. Dumelow. 6 Scott. 687. After costs taxed and
judgment signed in favor of the plaintiff, the court will not
entertain an application for costs on behalf of the defendant
under this act.-Rennie v. Yorston. 8 Dowl. 326. The de-
fendant must be held to special bail, as well as arrested, to
entitle him to his costs.-Bennett v. Burton. 9 Dowl. 492.
When the defendant is allowed his costs, the plaintiff cannot
tax any, and the defendant is entitled to set off his costs
against the plaintiff's verdict.-Burrows v. Lee. E. T. -3 Vie.
Where a verdict bas been taken subject to a reference to ar-
bitration, and the arbitrators award less than the amount for
which the defendant was arrested, the defendant may be al-
lowed his costs, although semble not, if the rule of reference
direct that the costs shall abide the event.-Nicholson v.
Allen. M. T. 5 Vic.:; McMicking v. Spencer. I. T. 6 Vic.,
P. C. McLean J.
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according to the custom of the Court, in which such
action shall have been brought ; provided it shall be
made appear, to the satisfaction of the Court in which
such action is brought, upon motion to be made in Court
for that purpose, and upon hearing the parties by affida-
vit, that the plaintif or plaintiffs in such action, had not
any reasonable or probable cause for causing the defen-
dant or defendants to be arrested and held to special
bail, in such amount as aforesaid; and provided, that
such Court shall thereupon, by rule or order of the same
Court, direct that such costs shall be allowed to the
defendant or defendants, and the plaintif or plaintiffs
shall, upon such rule or order being made as aforesaid,
be disabled from taking out any execution for the sum
recovered in any such action, unless the same shall
exceed, and then in such sum only, as the same shal
exceed the amount of the taxed. costs of the defendant
or defendants in such action, and in case the sum reco-
vered in any such action shal be less than the amount
of the costs of the defendant or defendants to be taxed
as aforesaid, that then the defendant or defendants shall
be entitled, after deducting the sum of money recovered
by the plaintif or plaintiffs in such action, from the
amount of his, her or their costs, to be taxed as afore-
said, to take out execution for such costs in like manner
as a defendant or defendants may now by law have exe-
cution for costs in other cases.

2. And be it further enacted by the authority afore-
said, That in all actioins which shall be brought in the "ntso
Province of Upper Canada after the passing of this Act, plaintif fnot

upon any judgment recovered, or which shall be recover- coïts, unless
ed, in any Court of the said Province, the plaintiff or by rue or
plaintiffs in such action, on the judgment, shall not reco-
ver or be entitled to any costs of suit, unless the Court
in which such action on the judgment shall be brought, or
some judge of the same Court, shall otherwise order. (c)

(c) If the defendant, instead, ofapplying to stay proeeedings,
plead nul tiel record for delay, the plaintiff ought to have his
costs.-5 Taunt. 254. This section does not extend to ac-
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4. (Repealed by 2nd Geo. 4, Sess. 2. ch. 1.)

5. And be it further enacted by the authority afore-
ictoe thssaid, That no sheriff or other officer, in any district of

given of sale this province, shall proceed to the sale of any effects,
by sheriff. taken by virtue of any writ of execution, until public

notice in writing thereof is given, at least eight days
previous thereto, at the most public place in the town or
township where such effects may have been taken in
execution, and of the time and place where such effects
are to be exposed to sale.

37 GEo. III. CH. 15.

An Act to authorize the apprehending of Felons and others,
escaping from any of His Majesty's Provinces and Govern-
ments in .North America, into this Province.

WHEREAS it may happen that felons, and other male-
Preamble. factors, having committed crimes in some of his Majesty's

(See 3 Wm. Provinces and Governments in North America, may
IV. ch. 7) escape into this province, and their offences thereby

remain unpunished, for want of provision by law for ap-
prehending such offenders in this province, and trans-
mitting them into the province in which their offences
were committed; for remedy thereof, Be it therefore
enacted by the King's most excellent Majesty, by and
with the advice and consent of the Legislative Council
and Assembly of the Province of Upper Canada, consti-
tuted and assembled by virtue of and under the authority
of an act passed in the Parliament of Great Britain, inti-
tuled " An act to repeal certain parts of an act passed in
the fourteenth year of his Majesty's reign, intituled 'An
act for making more effectual provision for the govern-
ment of the province of Quebec in North America,' and
to make further provision for the government of the said

tions on judgments of nonsuit or nonpros.-14 East. 343.
And the application for costs under it must be made either to
the court or a judge in chambers, and not to a judge at nisi
prius.-Jones v. Lake. 8 C. & P. 395.
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province," and by the authority of the same, That from Warrants
and after the passing of this act, if any person or persons, is"gs
against whom a warrant shal be issued by the Chief his Majesty's
Justice of the King's Bench, or any other magistrate ,er n'ents in
having competent authority in any of his Majesty's pro- rhica
vinces or governments in North America, respectively, for againstfelons
any felony or other crime of a high nature, shall escape, scapingtherefrom,
come into, reside or be in any part of this province, it rnay be exe-

shall and may be lawful for any justice of the peace of tuproince,
the district, county, city, or place, where such person or being duly
persons shall escape, come into, reside or be, to endorse
his name on the said warrant (due proof being first made
of the hand-writing of the magistrate issuing the same,)
which warrant so endorsed shall be a sufficient authority
to all persons to whorn such-warrant was originally di-
rected, and also to all constables of the district, county,
city, or place, where such warrant shall be so endorsed,
to execute the same, by. apprehending the person or per-
sons against whom such warrant is granted, and to con-
vey hin, her, or them into the province from which such
warrant originally was issued, to be dealt with according
to law.

2. Provided nevertheless, and be it further enacted by
the authority aforesaid, That before any such warrant curity
shail be so endorsed as aforesaid, the person applying for previously
such endorsement shal enter into a recognizance, with e"nify
sufficient sureties, for a sum not less than fifty pounds,, the Province

against any
lawful money of this province, to indemnify this province, expence, and
and- every part thereof, against any expense that may tobrng the

arise or accrue from the apprehension of such offender, apprehended
and also to bring or cause the said offender to be brought o trial.

to :trial; and the magistrate to whom. such application
shall be made, is hereby authorised to take such recogni-
zance.
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40 GEo. III. cH. 1.

An Act for the further introduction of the Criminal Law of
England into this Province, and for the more effectual Punish-
ment of certain Offenders.

WTHEREAS the criminal law of England was, by an act of
Preamble* the P'arliament of Great Britain, passed in the fourteenth

year of his Majesty's reign, intituled " An act for making
more eflectual provision for the government of the Pro-
vince of Quebec in North America," introduced and es-
tablished as the criminal law of this province: And
whereas divers amendments and improvements have since
been made in the same by the mother country, which it
is expedient to introduce and adopt in this province; Be
it therefore enacted by the King's most excellent Ma-
jesty, by and with the advice and consent of the Legisla-
tive Council and Assembly of the Province of Upper
Canada, constituted and assembled by virtue of and un-
der the authority of an act passed in the Parliament of
Great Britain, intituled " An act to repeal certain parts
of an act passed in the fourteenth year of his Majesty's
reign, intituled 'An act for making more effectual provi-
sion for the government of the province of Quebec, in

The crirninal North America,ý and to make further provision for. the
law of Eng- government of the said province," and by the authority of
land introdu- the same, that the criminal law of England, as it stoodced as it
stood on the on the seventeenth day of September, in the year of our7 teldaerof Lord one thousand seven hundred and ninety-two, shall
1792. be and the same is hereby declared to be the criminal

law of this province.
2. Provided nevertheless, that nothing herein con-

saving of tained shall be taken or construed to vary, repeal, or in
ordinances
made since any manner to affect any ordinance of the late Province
the 14 Geo. of Quebec, which may have been made since the .said

fourteenth year of his Majesty's reign.
3. And whereas the punishment of burning in the,

®,en hand, when any person is convicted of felony within, the
convicted of benefit of clergy, is often disregarded and ineffectual, and,
any felony
for wieli he somnetirnes may fix a lasting, mark of disgrace and infamy'

178



CRLMINAL MAW.

on offenders, who might otherwise become good subjects is ilable to
and profitable members of the community; Be it there- be burnt in
fore enacted by the authority aforesaid, That from and the coanr
after the passing of this act, when any person shall be may, instead

of such
lawfully convicted of any felony within the benefit of burning, im-

clergy, for which he or she is liable by law to be burned pose onhim
or marked in the hand, it shall and may be lawful for fine, or
the court before which any person shall be so convicted, cseofman.
or any court holden for the same place with the like sianghr, 

authority, if such court shal -think fit, instead of such be whipped.
burning or marking, to impose upon such offender such a (See 3 Wm.
moderate pecuniary fine as to the court in its discretion IV. Ch. 4

7Wma. IV.
shall seem meet ; or otherwise it shall be lawful, instead Ch. 4;

of such burning or marking, in any of the cases afore- 7 Wl. IV.Ch. 6;
said, except in the case of manslaughter, to order and 7 Wn. IV.
adjudge that such offender shall be once or oftener, but 1 Vic. Ch.
not more than three times, either publicly or privately 11.)
whipt ; such private whipping to be inflicted in the pre-
sence of not less than two persons besides the offender
and the officer who inflicts the same; and in the case of
female offenders, in the presence of females only ; and
such fine or whipping so imposed or inflicted instead of
such burning or marking, shall have the like effects and
consequences to the party on whom the same or either
shall be so imposed or inflicted, with respect to the dis-
charge from the same or other felonies, or any restitution
to his or her estates, capacities and credits, as if he or
she had been burned or marked as aforesaid.

4. Provided always, and be it further enacted by the
authority aforesaid, That nothing in this act contained This act not
shall abridge or deprive any court of the powers now tabridears
vested in it by law, of detaining and keeping in prison, ac
for any time 'fnot exceeding one year, or of committing to of imprison-
the house of correction or public work-house, to be kept ' ",

to hard labour, for any time not exceeding one year, or
of comnitting- to the house of :correction, for any time
not less than six months or exceeding two years,· any
such offender as, afôresaid:; but: that such. offender may,
if such court shall think fit, after such burning or mark-
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ing, or after such whipping or fine as shall by viriue of
the present act be inflicted or iiiposed instead thereof, be
so detained or committed, and 'with such accumulated
punishment, in case of escape from such bouse of correc-
tion or workhouse, as if this act had never been made.

5. And whereas so much of the said criminal law of
Banishment England as relates to the transportation of certain ofen-
substltuted ders to places beyond the seas, is either inapplicable tofor trans- sa, cte
portation. this province or cannot be carried into execution -with-
(See 7 Wm. out great and manifest inconvenience, Be it enacted by
IV. Ch. 7.) the authority aforesaid, That when any person shall

be convicted of any crime, for which he or she shaU be
liable by law to be transported, the court before which
such person shal be so convicted, or any court holdèn
for the same place with the like authority, instead of the
sentence of transportation, shall order and adjudge that
such person be banished from this province, for and
during the same number of years or term for which he
or she would be liable by law to be transported, and do
remove him or herself therefrom within a space of time
to be then fixed and declared by the court, and which
shall, in no instance, be less than two days nor more than
eight, including the day on which such sentence of
banishment shall be passed.

6. And be it further enacted by the authority afore-
Provisions in said, That if any person on whom such sentence of
case of re- banishment shal have been passed as aforesaid, or to
turn fromn
banishnent whom his Majesty, bis heirs or successors, shall hereafter
or being be graciously pleased to extend the royal mercy upon
found at b

large in the condition of his or her leaving the province for any term
province of years, or for life, shall be found at large in any partbefore-the o
period is ex- thereof, without some lawful cause, after the time within
pired. which he or she shalL have been so banished, or shall
(See 3 Wm. have so consented to leave the province, and before theIV. Ch. 4.
Sec. 15) expiration of the term for which he or she shall have

been so banisbed, or shall have so consented to leave the
same, every such offender being thereof lawfilly con-
victed, shall suifer death as in cases of felony, without
benefit of clergy ; and such offender may be tried either
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before justices of assize, .oyer and ,terminer, or. gaol de-
livery, for the district, county or place, where such offen-
der shal be apprehended. and taken, or where he or she
may have received such sentence of banishment; and the
Clerk of the Crown, Clerk of.the Peace, or other officer,
having the custody of the records where such sentence of
banishment shal have been pronounced, or the register
of the province in the case of such conditional pardon,
shall at the request of any person on his Majesty's behalf
and without fee or reward, ,make out and give a certifi-
cate in writing, signed by him the said Clerk of the
Crown, Clerk of the Peace, or other officer, or by the
said register, respectively, containing the effect and sub-
stance, .omitting the formal part of every indictment and
conviction of such offender, and of the sentence of banish-
ment, or of such conditional pardon, respectively, to the
justices of assize, Oyer and Terminer, and Gaol Delivery,
where such offender shal be indicted, which certificate
Bhall be sufficient proof of such conviction and sentence
of banishment, or of such conditional pardon, respectively.

7. Provided nevertheless, That nothing herein con-
tained shall be construed in any manner to restrain or Not to

restrain the
prçvent his Majesty, his heirs or successors, to grant an power of his
absolute and unconditional pardon to such- offender, and Majesty to

to allow of his or her return to this province.

50 GEO. III. CH. 4.
An Act for preventing the Forging and Counterfeiting of

-Foreign Bills of Exchange, and of Foreign Notes and Orders
or ,the payment of.Money.

HEWREAs it is expedient that effectual provision should
be made to prevent forging and counterfeiting of foreign preaame

ubi-s,of exchange, fbreign pronmissory notes, and foreign (seeawm

rders for; the payment of money within this province :v: c. .'

Be it ,therefore, enacted by, the KIng's. most excellent ch 6, .
Maj.sty, by and with theadvice and consent of the Le-

sgisatie Çouncil aid .Assembly of the Province of Upper
.Canada, constituted and: assembled by virtue of and
nd.er;the, authority .ofan at-assed in the paâliament of

R
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Great Britain, intituled, "An act to repeal certain partq
of an act passed in the fourteenth year of his Majesty's
reign, intituled, 'An act for making more effectual pro-
vision for the governmenit of the Province of Quebec, in
North America' and to make further provision for the
government of the said province," and by the authority
of the same, That if any person from and after the pass,
ing of this act, shall within this province, falsely make,

Pers n&c forge or counterfeit, or cause or procure to be falselyforging, &ce.o
foreign bills made, forged or counterfeited, or knowingly aid or assist

c. euatr, in the false making, forging or counterfeiting, any bill of
ing the same, exchange or promissory note, undertaking or order for
gullty of ZD
felony; the payment of money, purporting to be the bill of ex-
punished by change, promissory note, undertaking or order for thefine or
imprison- payment of money, of any foreign prince, state or country
ment, flot
exceeding whatsoever, or of any minister or officer intrusted by, or
two years, employed in the service of any foreign prince, state, or
&c. corporeal
punishment, country, or of any person or company of persons resident
or banish- -
ment, or in any foreign state or country, or of any body corpprate
by one or and politic, or body in the nature of a body corporate
more of the
said punish or politic, created or constituted by any foreign prince
ments, at the or state, with intent to deceive, or to defraud bis Ma-
discretion of
the court. jesty, bis heirs and successors, or any such foreign prince,

state, or country, or with intent to deceive or .defraud
any person or company of persons whomsoever, or any
body corporate or politic, or body in the nature of a
body corporate and politic whatsoever, whether the same
be respectively resident carrying on business, constituted
or being in any part of this province, or in any. foreign
state or country, or if any person from and after the
passing of this act, shall within any part of this province,
tender in payment or in exchange, or otherwise utter or
publish as true, any such false, forged, or counterfeited
bill .of exchange, promissory note, undertaking, or sorder,
knowing the same to be false, forged, or counterfeited,
with intent to deceive or defraud his. Majesty, his heirs,
and successors, or any foreign prince, state, or country,
or any person or company of persons, or any body corpo-
rate and politic, or in the, nature of a body corporate and
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politie as aforesaid; then every person so offending shall
be deemed and taken to be guilty of felony, and being
thereof lawfully convicted shal be punished by fine or
imprisonment, not exceeding two years, or by other cor-
poral punishment, not extending to life or loss of mem-
ber, and also by banishment from this province, or by
one or more of the said punishments, at the discretion of
the court.

2. And be it further enacted by the authority afore-
said, That no person, after the passing of this act, shall Noperson
within any part of this province, engrave, cut, etch, plates for a
serape, or by any other means or device, make, or know- foreign bills

of exchange,
ingly aid or assist in the engraving, cutting, etching, &c. nor print

scraping, or by any other means or device making, in or wrnitt
upon any plate whatsoever, any bill of excbange, or pro- authority, or
missory note, or undertaking, or order for the payment ofhave t hs
money, purporting to be the bill. of exchange, promissory euthody
note, or undertaking, or order of any foreign prince, lawfui
state, or country, or of any minister or officer intrusted c

by, or employed in the service of any fo.reign state or
country or of any person or company of persons resident
orIbeing in any foreign state or country, or of any body
corporate and politic, or in the nature of a body corpo-
rate and politic, or constituted by any foreign prince or
state, or any part of such bill of exchange, promissory
note, undertaking, or order, without an authority in
writing for that purpose, from such foreign prince, state,
or country, minister, or officer, person, company of per-
sons, or body corporate and politic, or body in the nature
of a body corporate and politic, or from some person duly
authorised to give such authority, or shall in any part of
this province, without such authority as aforesaid, by
means- of any such plate, or by any other device or
means, imake or print any -such foreign bill of exchange,
promissory note, or undertaking, or order for the pay- offence
ient of money, or any part thereof, or knowingly, wiU. punishment

fhlly, and: without lawful excuse, (the proof whereof shall ment, not
lie upon the,.party accused,) have in his or her custody exceedhn

-any such plate or device, or any impressiontaken from fine, publicly
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or privately the same ; and if any person shal offend in any of the
°hipped, or cases aforesaid, he shal be deemed and taken to beone or more

of the said guilty of a misdemeanor, and being thereof convicted ac-
ment:. cording to law, shal be liable for the first offence to be
For second imprisoned for any time not exceeding six months, or tooffence, fine,
imprison- be fined, or to be publicly or privately whipped, or to
ment, nlot sui
excile'dig suffer one or more of the said punishments; and for the
two years, or second offence, shail be punished by fine or imprison-
by other
corporal ment, not exceeding two years, or by other corporal pun-
punishment, ishment, not extending to life or loss of member, and also
banishmentD
or by one or by banishment from the said province, or by one or more
more of the of the said punishments, at the discretion of the court:said punish-
ments, at the Providecd always, that nothino in this act contained shall
discretion of 0the court. extend, or be construed to extend in any manner whatso-
This act not ever, to repeal or alter any law or statute now in force
to alter the :
Iaws in force for the prevention and punishment of the crime of forgery
against in any respect whatsoever, within any part of the said
forger. province.

3. And be it further enacted by the authority afore-
Persons said, That no person against whom any bill of indictment
indicted
shall not be shal be found at any assizes for any offence against this
anoved toa act, shall be entitled to traverse the same to any sub-
subsequent sequent assizes, but the court at which such bill of in-
assizes. dictment shal be found, shall forthwith proceed to try

the person or persons against whom the same shail be
found, unless he, she, or they, shail shew good cause, to
be allowed by the court, why his, her, or their trial
should be postponed.

4. And be it further enacted by the authority afore-
Certificates said, That if any person shall be convicted of any offence
of former against this act, and shall afterwards be guilty of the like
convictions
hall be offence in any other district within this province, the

evidence in clerk of the crown where such former conviction shall
second have been had, shall at the request of the prosecutor, or
offences. any other on his Majesty's behal certify the same by a:

transcript in a few words, containing the effect and tenor:
of such conviction, for which. certificate two shillings and
sixpence, and no more, shal be paid;- and such certificate;
being produced in court, and the hand writing -of such:
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clerk of the crown thereto being proved, shall be suffi-
cient evidence of such former conviction.

5. And be it further enacted by the authority afore-
said, that it shall and may be lawful for any one justice Houses and

of the peace, on complaint made before him upon the premises of
oath of one credible person, that there is just cause to susecnedpersons niay
suspect that any one or more.person or persons is, or are, be searched,

ad counter-or hath, or have been concerned in the making, forging, "ited bils of
or counterfeiting such foreign bills of exchange, promis- exchange,
sory notes, undertakings, or orders for the payment of toos, nc.
money as aforesaid, or in engraving, cutting, etching, seied todcarried to a
scraping, or by any other means or device making upon justice of the

pace ; to be
any plate whatsoever, any of the said foreign bills of ex- produced. 1.
change, promissory notes, undertakings, or orders for evidene

against the
payment of money as aforesaid, or by means of any such person or
plate, or by any other device or means, of making or pr,'°cute
printing the same, or that the said suspected person or for said

persons hath, or have in his, her or their custody any ofrences,

such plate or device for the purpose aforesaid, or any im-
pression taken from such plate, or otherwise printed or
made, of the said foreign bills of exchange, promissory
notes, undertakings, or orders for the payment of money,
by warrant under the hand and seal of the said justice,
to cause the dwelling house, room, workshop, out-house,
or other building, yard, garden, or other place belonging to
such suspected person or persons, or where any such per-
son or persons shall be suspected to carry on any such
making, forging, counterfeiting, engraving, cutting, etching,
scraping or printing as aforesaid, to be searched for any
such false, forged, and counterfeited foreign bills of ex-
change, promissory notes, undertakings, or orders for the
payment of money, and for the tools, plates, or devices
for the making, forging, printing, or counterfeiting of the
same; and if any such tools, plates, implements or devices,
shall be found in any place so searched, or in the custody
of any person or persons whomsoever, not having the
same by some lawful authority, it shall and may be law-
ful to and for any person or persons whatsoever discover-
ing the same, to seize, and he or they are -hereby autho-

l 2
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rised and required to seize, such false, forged, and
counterfeited foreign bills of exchange, promissory notes,
undertakings, or orders for the payment of money, tools,
plates, implements and devices, and to carry the same
forthwith before a justice of the peace of the district
where the same shall be seized, who shal cause the same
to be secured, and produced in evidence against any per-
son or persons who shall or may be prosecuted for any
of the offences aforesaid, and after the same shall have
been so produced in evidence, they shall forthwith, by
order of the court where such offender or offenders shall
be tried, o'r by order of some justice of the peace, in case
there shall be no trial, be defaced or destroyed, or other-
wise disposed of, as such court or such justice shall direct.

6. And be it further enacted by the authority afore-
Limitation said, That if any action or suit shall be brought or com-
for ers menced against any person or persons for any thing done
this act, in pursuance of this act, such action or suit shall be com-
three
months. menced within three months next after the matter or

thing done, and not afterwards; and the defendant or
General defendants in such action or suit, may plead the general
issue. issud, and give this act and the special matter in evidence

Treble costs at any trial to be had thereupon ; and if afterwards,
judgment shall be given for the defendant or defendants,
or the plaintiff or plaintifs shall become non-suited, or
discontinue his, her or their, action or suit after the de-
fendant or defendants shall have appeared, then such de-
fendant or defendants shall have treble costs awarded to
him, her or them, against such plaintiff or plaintiffs, and
have the like remedy for the same as any defendant or
defendants hath or have in other cases, to recover costs
at law.

59 GEO. III. CH. 10.
An Act to authorise the inquiry and trial of Crimes and Offences

conmitted within this Province, without the limits of any des-
cribed township or county, to be had in any distrwt thereof. ;

WHEREAs by an act passed in the thirty-eighth year.of
Preamble. his Majesty's reign, intituled, " An Act for, the better
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division of this Province," large tracts of country are com- 38 Geo. Ili.
prehended in the several districts of this province, which cire-
are * not within the limits of any township or county (Sec 2 Wm.
therein: And whereas crimes and offences have been IV. ch. 2.)
committed, and may hereafter be committed, in such
tracts of country, which it might be inconvenient to try in
the particular district wherein the same may have been
committed; Be it. therefore enacted by the King's most
excellent Majesty, by and with the advice and consent of
the Legislative Council and Assembly of the Province of
Upper Canada, constituted and assembled by virtue of
and under the authority of an act passed in the Parlia-
ment of Great Britain, intituled, " An Act to repeal cer-
tain parts of an act passed in the fourteenth year of
his Majesty's reign, intituled, 'An Act for making more
effectual provision for the government of the Province of
Quebec, in North America,' and to make further provi-
sion for the government of the said provir ce," and by the
authority of the same, That al crimes and offences com-
mitted in any of the said tracts of country or parts of this of® ®a e
province, not being within the limits of any described committed in
county or township, may be inquired of and tried within partso his
any district of this province, and may and shall be laid province

may be tried
and charged to have been committed within the jurisdic- in any
tion of the court which shall try the same, and such court dst

may and shall proceed thereon to trial, judgment and
execution, or other punishment, for such crime or offence,
in the same manner as if such crime or offence had been
really committed within the district where such trial may
be had, any law, usage or custom, to the contrary not-
withstanding.

2. Provided always, That when and so soon as any When such
new county or counties, township or townships, shal be unorganlzed

parts of the
laid out, described and established, in any of the tracts province

shail be
of country aforesaid, and shal be so declared by law or forned into
by proclamation, under the hand and seal of the gover- townships,
nor, lieutenant-governor, or person administering the sions of th a
government of this province, for the time being, by and acthU fot
with the adviee and consent of his Majesty's Executive them.
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Council, al crimes and offences committed -within the
limits of any such new county or counties, townahip or
townships, shall be inquired of, and tried in the district
or districts, wherein such county or counties, township
or townships, shall be respectively comprehended, in like
manner as such crimes or offences would have been in-
quired of and tried if this present act had not been ma-de
or passed.

7 GEo. IV. CH. 3.

Preamble. An Act to dispense with the necessity of actually pronouncing
sentence of death in certain cases of capital convictions.

ice ch 24, WHEREAS it is expedient to dispense in certain cases
secs. 33 g with the actual pronouncing of sentence of death upon
34) prisoners capitally convicted, and to allow of the same

sentence being entered of record in open court, to have the
like effect as if the same had been actually pronounced;
Be it therefore enacted by the King's most excellent Ma-
jesty, by and with the advice and consent of the Legislative
Council and Assembly of the Province of Upper Canada,
constituted and assembled by virtue of and under the
authority of an act passed in the Parliament of Great Bri-
tain, intituled, "An Act to repeal certain parts of an
act passed in the fourteenth year of bis Majesty's reign,
intituled, 'An Act for making more effectual provision
for the government of the Province of Quebec, in North

ie sen. America,' and to make further provision for the govern-
tence cases ment of the said Province," and by the authority of the
of capital same, That whenever any person shall be convicted of
cnvic °e any felony, except murder, and shall by law be excluded

entered of from the benefit of clergy in respect thereof, and the court
record, beor whc
instead of before which such offender shall be convieted shal be of
bein opinion, that under the particular circumstances of the
pronounced. case, such offender is a fit and proper subject to be re-

commended to the royal mercy, it shall and may be law-
ful for such court, if it shall think fit so to do, to direct the
proper officer, then being present in court, to require and
ask if such offender hath or knoweth any thing to say why
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judgment of death should not be recorded against such
offender, and in case such offender shall not allege any
matter or thing sufficient in law to bar or arrest such
judgnient, the court shall and may, and is hereby autho-
rised to abstain from pronouncing judgment of death upon
such offender, and instead of pronouncing such judgment
to order the same to be entered of record; and there-
upon such officer, as aforesaid, shall and may, and is
hereby authorised to enter judgment of death on record
against such offender in the usual and accustomed forms,
and in such and the same manner as is now used, and as
if judgment of death had actually been pronounced in
open court against such offender. Effect of

2. And be it further enacted by the authority afore- senten so

said, That a record of every such judgment, so entered
as aforesaid, shal have the like effect to all intents and
purposes, and be followed by all the same consequences,
as if such judgment had actually been pronounced in open
court, and the offender had been reprieved by the court.

9 GEO. IV. CH. 1.
An Act to provide for the admission of the evidence of Quakers,

.1enonists, Tunkers and Moravians, in criminal cases. Preambe.
IVEEEEAS the administration of the law in criminal pro-

ceedings is much impeded by reason that the evidence of
persons belonging to certain religious sects, who from
scruples of conscience decline taking an oath, cannot be
received,. to the impunity of offenders, and the consequent
encouragement of crime; For remedy whereof, be it
therefore enacted by the King's most excellent Majesty,,
bv and with the advice and consent of the Legislative
Council and Assembly of the Province of Upper Canada,
constituted and assembled by virtue of and under the
authority of an act passed in the Parliament of Great
Britain, intituled, " An Act to repeal certain parts of an
act passed in the fourteenth year of his Majesty's reign,
intituled, 'An Act for making more effectual provi-
sion for the: government of the Province of Quebee, in
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Quakers, North America,' and to make further provision for the
Menonists, government of the said Province," and by the authority

ankers, of the saine, That from and after the passing of this act,
anmittedon every Quaker, Menonist or Tunker, or person being a

give evi- member of the church or congregation known by the naine

cona of "Unitas Fratrum " or the United Brethren, some-
cases. times otherwise called the Moravian Church, in any

criminal case in which an oath is required by law, or
upon any lawful occasion whatever in the administration
of the law for the prevention or punishment of offences

Form of wherein the oath of any persons can be admitted, may
make his or her affirmation or declaration in these words
following, that is to say : " I, A. B., do solemnly, sin-

ratioude- cerely and truly declare and affirm," having first made
the following declaration or affirmation, viz.: " I, A. B.,
do solemnly, sincerely and truly declare, that I am one
of the society called Quakers, Menonists, Tunkers, or
Unitas Fratrum or Moravians," (as the case may be),
which affirmation or declaration, as aforesaid, of any

Evidence so Quaker, Menonist, Tunker, or person being of the said
given to have
the same church or congregation called Moravians or United
effect as ion Brethren, shall be and is hereby declared to be of the

same force and effect to all intents and purposes, in all
courts of law or other places where by law an oath is or

Au per&on shall be allowed, authorised, directed or required, for the
administer. purposes aforesaid, as an oath taken in the usual form;i-naths in cri-
minal cases and all and every person and persons who is or are or shall

be authorised or required to administer any oath for any of
the purposes aforesaid, by any law now in force or here-
after to be made, although no express provision is made
for that purpose in any such law, shall be and is or
are hereby required to administer such affirmation or

rer ury may declaration.
be assigned 2. And be it further enacted by the authority afore-un faIse
adirmation. said, That if any person naking such affirmation or de-

claration shall be lawfully convicted of having wilfully,
falsely and corruptly, affirmed and declared any matter
or thing which, if the same had been deposed in the-usual
forin upon oath, would have amounted to wilful and cor-
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rupt perjury, every such person so offending shall incur
and suffer all the pains, penalties, forfeitures and disa-
bilities, which by the laws now in force are to be inflicted Persons

on persons convicted of wilful and corrupt perjury. admitted to
3. And be it further enacted by the authority afore- thîs act eot

said, That no Quaker, Menonist or Tunker, or person "®serv o".
belonging to the society of United Brethren or Moravians, minai cases.
shall by virtue of this act be qualified or permitted to
serve on juries in criminal cases.

2 WIua. IV. CH. 1.
An Act to prevent. the operation within this Province of an Act

of Parliament made in England in the twenty-first year of
the reign of King James the First, intituled," An Act to pre-
vent the destroying and murthering of Bastard Children," and
to make other provisionsfor the prevention and punishment
of Infanticide. Preamble.

WHEREAs doubts have been entertained respecting the (See statutes
true meaning of a certain act ofparliament made in Eng- cada,
land, in the twenty-first year of the reign of his late Ma- ch. 27, sec.
jesty King James the first, intituled, "An act to prevent
the destroying and murthering of Bastard Children," and
the same has been found difficult and inconvenient to be
put in practice: For remedy thereof, be it therefore en-
acted by the King's most excellent Majesty, by and with
the advice and consent of the Legislative Council and
Assembly of the Province of Upper Canada, constituted
and assembled by virtue of and under the authority of an
act passed in the Parliament of Great Britain, intituled,
"An act to repeal certain parts of an act passed in the
fourteenth year of his Majesty's reign, intituled, 'An act
for making more effectual provision for the Government
of the Province of Quebec, in North America,' and to
make further provision for the government of the saidt Jmes" ®n

province," and by the authority of the same, That from force in this
and after the passing of this act, no clause, matter or thing, province.

in the said act passed in the twenty-first year of the reign
of King James the first, shall extend to and be in force in
this province.
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Trials for 2. And be it further enacted by the authority afore-

oh masuder said, That from and after the passing of thiact, the trial
children to of any woman charged with murder of any issue of her
proce'.d like
oher trls *body, male or female, which being born alive, (d) would
ior murder. by law be bastard, shall proceed and be governed by such

and the like rules of evidence and presumption, as are by
law used and allowed to take place in respect to other
trials for murder, and as if the said actpassed in the reign

Concealing of King James the first had never been made.
birth of a
bastard child 3. And be it further enacted by the authority afore-
a mnisde- said, That if any woman shall be delivered of a child,

and shall, by secret burying or otherwise disposing of the
Punisliable dead body of the said child, endeavour to conceal the

mentprison birth thereof, every such offender shall be guilty of a mis-
demeanor; and being convicted thereof shall be liable to
be imprisoned, with or without bard labour, in the com-

Upon an mon gaol or bouse of correction for any tern not exceed-
acquittal for ing two years, and it shall not be necessary to prove whe-
murder, the ther the child died before, at, or after its birth: Providedjury inay
tind conceal- always, that if any woman tried for the murder of ber
ment. child shall be acquitted thereof, it shall be lawful for the

jury by whose verdict she shal be acquitted, to find, in

(d) It must be proved that the child was born alive; that
is, that it was alive after the whole body of the child was in
the vorld.-R. v. Poulton. 5 C. & P. 329; R. v. Crutchley
7 C. & P. 814. 850. And there must be an independent cir-
culation in the child before it can be accounted alive-per
Parke J. R. v. Euoch. 5 C. & P. 539. If a child be killed
after it has wholly come forth froin the body of the mother,
but is still connected with her by means of the umbilical cord,
it seems that such killing will be murder.-R. v. Reeves. 9
C. e P. 25. On a charge of child murder, it appeared that
the child must have died before it had an independent circu-
lation, held, that, as the child had never had an independent
circulation, the charge of murder could not be sustained.-
R. v. Wright. 9 C. & P. 754. In an indictment for the mur-
der of a bastard child, the absence of a name is sufficiently
accounted for, by the child being described as " then iately
born of the body of J. IL "-R. v. Hogg. 2 M. & Rob. :380.
Such an indictment is bad, if it do not state the name ofthe
child, or account for the omission.-R v. Hicks. 2 M.&Rob.
302.
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case it shal so appear in, evidence, thatshe was delivered
of a child, and that she did, by secret burying or other-
wise disposing of the dead body of such child, endeavour
to conceal the :birth thereof, and thereupon the court may
pass such sentence as if she had been convicted upon an
indictment for the concealment -of the birth. (e)

2 WILL. IV. cH. 2.
An Act to remove doubts respecting the jurisdiction-over offences

committed upon the lakes and rivers in this Province.
WHEREAs in the several statutes passed for the-division Preamble.
of this province into counties and districts, express provi-
sion has not been made respecting the navigable and
other waters lying within the limits of this province, but
not included within the boundaries of any surveyed town-
ship, and doubts may therefore arise respecting the juris-
diction over offences committed upon such waters, and it
is expedient to remove such doubts: Be it therefore
enacted by the King's most excellent. Majesty, by and

(e) In order to convict a woman, the body of the child
must be completely disposed of; a prisoner found with the
body still in her possession, though about to dispose of it,
cannot be convicted.-R. v. Snell. 2 M. & Rob. 44. It is es-
sential to the commission of this offence, that the prisoner
should have doue some act of disposal of the body, after the
child was dead.-R. v. Turner. 8 C. & P. 755. No one but
the mothercan be convicted of a concealment of the birth of
the child.-R. v. Wright. 9 C. & P. 754. If a woman en-
deavour to conceal the birth of ber child, by placing its dead
body between a bed and mattrass, this is a sufficient disposing
of the body, within this section; and it is not essential to such
an offence that the dead body should either be put in some
place intended for its final deposit, or be buried or destroyed
-R. v. Goldthorp. 1 Car. & M. 335. An indictment for
concealing the birth of a child " by secretly disposing of the
dead body," without shewing the mode of disposing of the
dead body, is bad.-R. v. Hounsell. 2 M. & Rob. 292. Hid-
ing the body in a place from which a further removal is
contemplated will not support the indictment.-R. v. Ash. 2
M. & Rob. 294. 295.

s
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with the advice and consent of the Legislative Council
and Assembly of the Province of Upper Canada, consti-
tuted and assembled by virtue of and under the authority
of an act passed in the Parliament of Great Britain, inti-
tuled, " An Act to repeal certain parts of an act passed
in the fourteenth year of his Majesty's reign, intituled,
'An Act for making more effectual provision for the
government of the Province of Quebec, in North Ame-
rica,' and to make further provision for the government of
the said Province," and by the, authority of the same,
That the lakes, rivers, and other waters of this Province,

Navigable which are not comprehended within the defined limits of
waters to b
taken to be any town, township or county, shal and nay be taken to

ral O tse be, and are hereby declared to be parts of that district
tricts to respectively, within the exterior side lines of which any

pvsich the. su lake, river, or other water would lie and be if sucb
are opposite. sch aerieo te wtrwudlendbifsc

exterior side lines were produced in that direction, to the
utmost limits of this province.

2. And be it further enacted by the authority afore-
Crimes com- said, That all crimes and offences committed in or upon

°nitted u any of the said waters, may be enquired of and triednavigable
waters may within any district lying adjacent. to such waters, and
be tried in
any district shall and may be laid and charged to have been com-
adjacent mitted within the jurisdiction of the court which shall try
thereto. the sane; and such court shal and may proceed thereon

to trial, judgment and execution, or other punishment for
such crime or offence, in the same manner as if such
crime or offence had been really committed within the
district where such trial may be had, any law, usage or
custom, to the contrary notwithstanding.

3 WILL. IV. CH. 2.

An Act relating to the bailing and comnitment, removal and trial
ofprisoners, in certain cases. (f)

(f) See 4 & 5 Vie. ch. 24, the 1, 2, 3, 4, 5, 6, 7, and 11
clauses of which supersede all the provisions of this statute.
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3 WILL. IV. CH. 3.
An Act to reduce the number of cases in which Capital Punish-

ment mnay be inflicted ; to provide other punishment for offences
which shal no longer be capital after the passing of this Act;
to abolish the privileqe called benefit of clergy; and to make
other alterations in certain criminal proceedings before and
after convictio.

WHEREAS if is fit that it should be plainly declared in
the statutes of this province for what crimes offenders Preambie.

shal be liable to be pnnished with death; And whereas (ecta tes
it does not seem to be indispensable, for the security and 5 vie. chs.
well being of society, that the punishment of death should 2 wc&
be inflicted in any other cases than those hereinafter contain pro-

visions su-
mentionedc: Be it therefore enacted by the King's most persedins
excellent Majesty, by and with the advice and consent of
the Legislative Council and Assembly of the Province of of this
Upper Canada, constituted and assembled by virtue of (eua 7
and under the authority of an act passed in the Parlia- IV-
ment of Great Britain, intituled, " An act to repeal cer-
tain parts of an act passed in the fourteenth'year of his
Majesty's reign, intituled, 'An act for making more
effectual provision for the government of the Province of
Quebec, in North America,' and to make further provi-
sion for the government of the said province," and by the
authority of the same, That if a person do cômpass or
imagine the death of our lord the king, or if a person do what
levy war against our lord the King, in this province, or be offences sha1l

adherent to the King's enemies in this province, giving to
them aid and comfort, in this province or elsewhere, and treason.
thereof-be provably attainted of open deed by people of
his condition, such person so attainted shal. be deemed
guilty of treason, and shal suffer death.

2. Superseded by 4 & 5 Vie. ch. 27, sec. 3.
3. Superseded by 4 & 5 Vic. ch. 27, sec. 2.
4. And be it further enacted by the authority afore-

said, that if any person or persons vhatsoever shall by Re*¢" "g
persons con-

force set at liberty or rescue, or attempt to rescue or set victed of
at libertv, any person out of prison, who shall be com- er or
mitted for or found guilty of' murder; or rescue, or at- for murder.
tempt to rëscue, any person conicted of murder going to
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execution, or during execution, every person so offending
shall be deemed, taken, and adjudged to be guilty of
felony, and shall suffer death.

5. Superseded by 4 & 5 Vic. ch. 27, sec. 16.
6. Superseded by 4 & 5 Vic. ch. 27, sec. 17.
7. Superseded by 4 & 5 Vic. ch. 27, sec. 15.
8. And be it further enacted by the authority afore-

Robbery. said, that if any person shall rob any other person of any
ee. ch 5, attel, money, or. valuable security; or shal rob any

secs. 6 e 7.) person carrying or conveying, or having charge of bis
maing the Majesty's mail, in. any part of this province, of any letter

or letters, packet or packets, bag or mail of letters, every
such offender, being convicted thereof, shal suffer death
as a felon; and such offences shall and may be inquired
of, tried, and determined, either in the district in which
the offence shal be committed, or in which the offender
shall or may be apprehended.

9. Superseded by 4 & 5 Vic. chap. 25, secs. 14,
10.5 15, 16.
11. Superseded by 4 & 5 Vic. ch. 26, sec. 2, 3.
12.. And be it further enacted by the authority afore-

before t said, That every person being convicted of being an
faet. accessory before the fact to any of the offences made capi-
Vic. ch. 24, tal by this act, shall suffer death as in cases of felony.
secs. 37,38, 13. And whereas for the preventing and suppressing

of riots and tumults, and for the more speedy and effec-
British sta-
tute 1 Geo. L., tual punishing the offenders therein, an act was passed
ch. .5, come in the Parliament of Great Britain, in the first year ofrnonlv called
" the Riot the reign of King George the Firstintituled "An act for

ctre- preventing tumults and riotous assemblies, and for the
more speedy and effectual punishing the rioters," where-
by it is among other things enacted, "that if any persons
to the number of twelve or more, beipg unlawfully, riot-
ously, and tumultuously assembled together, to the dis-
turbance of the public peace, at any time after the last
day of July, in the year of our Lord one thousand seven
hundred and fifteen, and being required or commanded
by any one or more justice or justices of the peace, or
by the sherif of the county, or bis under-sheriff; or by
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the mayor, bailiff, or bailiffs, or other head officer, or
justice of the peace -of any city or town corporate, where
such assembly shal be, by proclamation, to be made in
the King's name, in the form in the said act directed, to
disperse themselves, and peaceably to depart to their
habitations, or to their lawful business, shall, to the
number of twelve or more (notwithstanding such procla-
mation made) unlawfully, riotously, and tumultuously,
remain or continue together by the space of one hour
after such command or request made by proclamation,
that then such continuing together to the number of twelve
or more, after such command or request made by proclama-
tion, shall be adjudged felony without benefit of clergy, and
the offenders therein shal be adjudged felons, and shal
suffer death as in case of felony, without benefit of
clergy." And it is in the said act further enacted, that
" the order and form of the proclamation which shal be
made by the authority of the said act shall be as here-
after followeth, (that is to say ;) That the justice of the
peace, or other person authorised by the sâid act to make
the said proclamation, shal, among the said rioters, or as
near to them as he can safely come, with a loud voice
command, or cause to be commanded,' silence to be,
while proclamation is making; and after that, shal
openly and with a loud voice make, or cause to be made,
proclamation in these words, or like in effect:-

" Our sovereign lord the King chargeth and com-
mandeth al persons being assembled immediately to dis- Proclama-
perse themselves, and peaceably to depart to their habi- tio fo
tations or to their lawful business, upon the pains disperse.
contained in the act made in the first year of King
George, for preventing tumults and riotous assemblies.
-God save the King."

"And every such justice and justices of the peace,
sheriff, under-sheriff, mayor, bailiff, and other head
officer, aforesaid, within the limits of their respective
jurisdictions, are by the said act authorised, empowered,
and required, on notice or knowledge of any such unlaw-
ful, riotous, and' tumultuous assembly, to resort to the

s 2
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place where such unlawful, riotous, and tumultuous
assemblies shal be, of persons to the number of twelve
or more, and there to make, or cause to be made, pro-
clamation in manner aforesaid." And it is in the said
act further enacted, that "if such persons so unlawfully,
riotously, and tumultuously assembled, or twelve or more
of them, after proclamation made in manner aforesaid,
shall continue together and not disperse themselves
within one hour, that then it shall and may be lawful to
and for every justice of the peace, sheriff, or under-
sheriff of the county where such assemblies shall be, and
also to and for every high and petty constable, and other
peace officer within such county, and also to and for
every mayor, justice of the peace, sheriff, bailiff, and
other head officer, high or petty constable, and other
peace officer, of any city or town corporate where such
assembly shall be, and to and for such other person and
persons as shal be commanded to be assisting unto any
such justice of the peace, sheriff or under-sheriff, mayor,
bailiff, or other head officer aforesaid, (who are thereby
authorised and empowered to command all his Majesty's
subjects of age and ability to be assisting to them there-
in) to seize and apprehend, and they are thereby re-
quired to seize and apprehend such persons so unlaw-
fully, riotously, and tumultuously continuing together,
after proclamation made, as aforesaid, and forthwith to
carry the persons so apprehended before one or more of
his Majesty's justices of the peace of the county or place
where such persons shall be so apprehended, in order to
their being proceeded against for such their offences ac-
cording to law; and that if the persons so unlawfully, riot-
ously, and tumultuously assembled, or any of them,
shall happen to be killed, maimed, or hurt, in the dis-
persing, seizing, or apprehending, or endeavouring to
disperse, seize, or apprehend them, by reason of their
resisting the persons so dispersing, seizing, or apprehend-
ing, or endeavouring to disperse, seize, or apprehend them,
that then every such justice of the peace, sheriff, under-
sheriff, mayor, bailiff, head officer, high or petty consta-
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ble, or other peace officer, and all and singular persons
being aiding and assisting to them, or any of them, shal
be free, discharged and indemnified, as well against the
King's Majesty, his heirs and successors, as against all
and every other person and persons, of, for, or concerning
the killing, maiming, or hurting of any such person or
persons so unlawfully, riotously, and tumultuously as-
sembled, that shall happen to be so killed, maimed, or
hurt, as aforesaid." And it is in the said act further
enacted, that "if any persons unlawfully, riotously, and
tumultuously assembled together, to the disturbance of
the public peace, shall unlawfully, and with force, demol-
ish or pull down, or begin to. demolish or pull down, any
church, chapel, or any building for religious worship, cer-
tified and registered according to the statute made in the
first year of the reign of the late King William and
Queen Mary, intituled, 'An act for exempting their
Majesty's Protestant subjects dissenting from the Church
of England from the penalties of certain laws;' or any
dwelling house, barn, stable, or other out-house, that
then every such demolishing or pulling down, or begin-
ning to demolish or pull down, shall be adjudged felony,
without benefit of clergy, and the offenders therein shall
be adjudged felons, and shall suffer death as in case of
felony, without benefit of clergy." And it is in the said
act further enacted, that "if any person or persons do,
or shallwith force and arms, wilfully and knowingly up-
pose, obstruct, or in any manner wilfully or knowingly
let, hinder, or hurt any person or persons that shal begin
to proclaim, or go to proclaim, according to the procla-
mation thereby directed to be made, whereby such pro-
clamation shal not be made, that then every such
opposing, obstructing, letting, hindering, or hurting,
such person or persons so beginning or going to make
such proclamation as aforesaid, shall be adjudged felony,
without benefit of clergy, and the offenders therein shall
be adjudged felons, and shall suffer death as in case of
felony, without benefit of clergy ; and that also every
such person or persons so being unlawfully, riotously,
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and tumultuously assembled, to the number of twelve, as
aforesaid, or more, to whom proclamation should or
ought to have been made, if the saie had not been
hindered, as aforesaid, shall likewise, in case they, or any
of them to the number of twelve or more, shal con-
tinue together, and not disperse themselves within one
hour after such let or hindrance so made, having
knowledge of such let or hindrance so made, shall be ad-
judged felons, and shall suffer death as in case of felony,
without benefit of clergy." And it is in the said act
further enacted, that "no person or persons shall be
prosecuted by virtue of the said act, for any offènce or
offences comnmitted contrary to the saie, unless such pro-
secution be commenced within twelve months after the
offence committed:" Be it enacted by and with the au-

The prc'.i- thority aforesaid, That nothing in this act contained shall
sioOS (f 1 G. affect, or be construed to affect, or in any manner to repealL eh. 5 (Iliot afc, ayrpa
Act) not to or vary any of the provisions in the said act contained, but
bc repealcd
or affcted the saie shal continue and remain as if this act had not
by this act. been passed: Provided nevertheless, and it is hereby

Churches enacted by the authority aforesaid, That the provisions
and piaces of in the fourth clause of the saie act shall apply and ex-
worship to tend to all churches or chapels, or places for religiousbe within0
Riot Act, worship, in this province, notwithstanding the same, or
thoughi fot o
registered. any of them, shall not be certified or registered, as pro-

vided in the said act.
14. And whereas by a certain act of the Parliament of

British sta- Great Britain, passed in the twelfth year of the reign of
tute, 12 Geo. King George the Third, intituled, " An Act for the bet-111. eh. 24, g
respecting ter securing and prescrying his Majesty's dock yards,
the buruing ndpecin ls
lis Mj.ty's magazines, ships, ammunition and stores," it is enacted,
ships, naval that, "if any person or persons shall within the realm,
arsenals, &c.,
recited. or in any of the islands, countries, forts or places there-

unto belonging, wilfully and maliciously set on fire or
burn, or otherwise destroy or cause to be set on fire or
burnt, or otherwise destroyed, or aid, procure, abet or
assist, in the setting on fire or burning, or otherwise destroy-
ing, of any of his Majesty's ships or vessels of war, whethër
the said ships or vessels of war be on float or building, -
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or begun to be built, in any of bis Majesty's dock yards,
or building or repairing by contract in any private yard, for
the use of bis Majesty, or any of bis Majesty's arsenals,
magazines, dock yards, rope yards, victualling offices, or
any of the buildings erected therein or belonging thereto, or
any timber or materials there placed, for building, repairing
or fitting out of ships or vessels, or any of bis Majesty's
military, naval, or victualling stores, or other ammunition
of war, or any place or places where any such military,
naval, or victualling stores, or other ammunition of war,
is, are, or shall be kept, placed or deposited, that then the
person or persons guilty of any such offence, being thereof
convicted in due form of law, shall be adjudged guilty of
felony, and shall suffer deatb, as in cases of felony, with-
out benefit of clergy :" And whereas also, by a certain
other act of the Parliament of Great Britain, passed in British sta-
the second and third years of the reign of Queen Anne, tute, 2 & 3

Anne, ch. '20.
intituled, " An Act for punishing mutiny, desertion, and rnaking it

C high treasonfalse musters, and for better paying of the army and bran onffier
quarters, and for satisfying divers arrears, and for a fur- or soldier to

correspond
ther continuance of the powers of the five commissioners with the
for the exatnininc and determining the accounts of the eney ,e-

'> vond the sea,
army," it is enacted, that, "if any officer or soldier in recited.
her Majesty's army, shall either upon land out of Eng-
land, or upon the sea, hold correspondence with any
rebel, or enemy of her Majesty, or give them advice or
intelligence, cither by letters, messages, signs or tokens,
or any manner of way -whatsoever, or shall treat with
such rebels or enemies, or enter into any condition with
them without her Majesty's license, or license of the
general, lieutenant-general, or chief commander, then
every such person so offending shall be deemed and ad- The above
judged to be guilty of high treason, and suffer such pains Gs I ch.
and penalties as in case of bigh treason :" Be it therefore 24, >nd 2 & 3

enacted, That nothing in this act contained shall be con- n'ot"to c
strued or taken to affect in any manner the provisions of affected by

the above in part recited acts, or either of them. this act.

1.5. And be it further enacted by the authority afore-
said, That so much of an act of the parliament of this
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statutes of province, passed in the thirty-sixth year of the reign of
Upper King George the Third, intituled, " An Act for the bet-
Canada, 3G
Oeo. mu. ci,. ter regulation of certain coins current in this province;"

C. 1; and of an act passed in the parliament of this province,
410 Geo. III. in the thirty-eighth year of the reign of King George the
ch. 1, so far,
as they make rhird, intituled, " An Act to establish on a permanent
an ece footing the boundary lines of the different townships of
then capital, this province;" and of an act passed in the parliament
repealed; of this province, in the fortieth vear of the reign of King

George the Third, intituled, " An Act for the further in-
troduction of the criminal law of England in this pro-
vince, and for the more effectual punishment of certain
offenders ;" and of the several acts of the parliament of

And also so this province, passed for the authorising the issuing of
Imuch of any government debentures, as provides that any offence in
statute as
makes it any of those statutes respectively ientioned, shall be
forgtal t punishable with death, shal be and the sanie is hereby
government repealed; and that such offences shall continue to be of

r uttr ey the degrec of felony, and the persons convicted thereof
forged de- shall be liable to the punishments, or any of themi, which
benture, &c.

are by this act provided in respect to felonies generally,
which are not punishable with death.

S16. And be it further cnacted by the authority afore-

I ssron -o raid, That if any person shall be indicted for any offence
outlawed, to made capital by this or any other statute made or to be
be punished
in the saie made, such person shall be hable to the same punish-
nianner s i ment, whether he or she shall be convicted by verdict or
Verdict. confession, or shall be outlawed upon indictment ; and

this as well in the case of accessories as of principals.
17. Superseded by 4 & 5 Vie. ch. 24, sec. 14.
18. Superseded by 4 & 5 Vie. ch. 24, sec. 16.
19. And whereas in certain cases of high treason, as

Sentence in the Law now stands, the sentence or judgment required
certain cases
of high by law to be pronounced or awarded against any persons
treason convicted or adjudged guilty of the said crime in suchrnitigated. J I

cases is, that they should be drawn on a hurdle to the
place of execution, and there be hanged by the neck, but
not until they are dead, but that they should be taken
down again, and that when they are vetalive their bowels
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should be taken out, and burrit before their faces; and
that afterwards their heads should be severed from their
bodies, and their bodies divided into four quarters, and
their heads and quarters to be at the King's disposal:
And whereas it is expedient in the said cases of high
treason to alter the sentence or judgment now required
by law: Be it therefore enacted, by the authority afore-
said, That in all cases of high treason in which, as the
law now stands, the sentence or judgment to be pronoune-
ed or awarded from and after the passing of this act
against any person convicted or adjudged guilty shall be,
that such person shall be drawn on a hurdle to the place
of execution, and be there hanged by the neck until such
person be dead; and that afterwards the body of such
person shal be dissected and anatomized.

20. And be it further enacted by the authority afore- Persons con-
said, That whenever any person shall be convicted of mutrder .
murder and executed therefor, the body of such murder- (see 4h& 

Vic. ch. 27,
er shal be delivered by the sheriff, or his deputy, and his sec 4, 5.)
officers, to a surgeon, for the purpose of being dissected To be dis-

and anatomised. sected.

21. And be it further enacted by the authority afore-
said, That sentence shal be pronounced in open Court, Sentence

when to be
immediately after the conviction of such murderer, and passed.
before the court shall proceed to any other business, (see 4 & 5
unless the court shail see reasonable cause for postponing Vie. ch. 27,

5sec. 4, 5.)
the same; in which sentence shall be expressed, not only
the usual judgment of death, but also the time appointed
for the execution thereof, and the mark of infamy hereby sentence.
directed for such offenders; in order to impress a just
horror in the mind of the offender, and on the minds
of such as shall be present, of the heinous crime of
murder. (g)

22. Provided always, and be it enacted by the autho-

(g) By 4 & 5 Vie. eh. 26, sec. 4, sentence of death after a
conviction for murder,.may be pronounced in the same man-
ner, and the court before which the conviction may be had
shall have the same power in al respects, as after convictions
for vther capital offences.
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Respite. rity aforesaid, That after such sentence pronounced,
as aforesaid, in case there shail appear reasonable cause,
it shal and may be lawful to and for such judge or jus-
tice, before whom such criminal shall have been so tried, to
stay the execution of the sentence, at the discretion of
such judge or justice, regard being always had to the true
intent and purpose of this act: Provided also, that it

Judgenmay shall be in the power of any such judge or justice to
order the, appoint the body of any such criminal to be dissected
dissected. and anatomized.

23. And be it further enacted by the authority afore-
How persons said, That from and after such conviction, and judgmnent
sentenced to.be executed given thereupon, the gaoler or keeper to whom such cri-
for be kept eminal shal be delivered for safe custody, shall confine
after sen- such prisoner to some cell or other proper and safe place

Sec4& within the prison, separate and apart from lhe other pri-
Vic. ch. 27, soners ; and that no person or persons whatsoever, exceptsec. 5.) the gaoler or keeper, or his servants, shal have access to

any such prisoner, without licence being first obtained for
that purpose, under the hand of such judge or justice be-
fore whoni such offender shall have been tried, or under
the hand of the sheriff, bis deputy or under sheriff; Pro-

In case or vided always, that in case any such judge or justice shall
rctisma!-sec cause to respite the execution of such offender, so
be relaxed. condemned as aforesaid, such judge or justice may relax

or release any or all of the restraints or regulations
hereinbefore or hereinafter directed to be observed by the
gaoler or keeper of the prison where such prisoner shall
be confined, by any license in writing, signed by such
judge or justice for that purpose, for and during the time
of such stay of execution, any thing hereinbefore con-
tained to the contrary thereof notwithstanding.

Further 24. And be it further enacted by the authority afore-
regulations. said, That after sentence passed, as aforesaid, and until
cocit. the execution thereof, such offender shall be fed with
Attendnce bread and water only, except in case of any violent sick-
of physician
or surgeon. ness, or wound, in which case some known physician, sur-

S*ee 2 geon or apothecary may be admitted by the gaoler or
sec. 3. keeper of the said prison, to administer necessaries, the
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christian and surname of such physician, surgeon or apo-
thecary, and bis place of abode, being first entered in the
books of such prison or gaol, there to remain and in case
such gaoler or prison keeper shal offend against, or ne- P,"nishmentto i excuton, f rciiîa~of gaoler for
glect to put in execution, any of the directions or regula- disregarding
tions hereby enacted to be observed, such gaoler or pri- thse regua-

son keeper shall for such offence forfeit his office, and be
imprisoned for a time not exceeding three months, upon
conviction thereof, by indictment.

25. And be it further enacted by the authority afore- 13enefit of
said, That from and after the passing of this act, benefit cl°eeY
of clergy in this province shal be abolished, and that the (see 4 & 5
same need not in any case be prayed, and shall not in any Vic. ch. 24,

case be allowed, any law, statute or usage, to the contra- sec. 19, 20.)

ry notwithstanding; and that in all cases of crimes made qeneral pro-
punishable by this act with death, the effect of such pro- p hfor
vision shall be the same as in the case of any offence 'If cfiences

not specifiedvhich, before the passing of this act, was made punishable in this act,
with death without benefit of clergy; and that al persons hichbefore

this acr,iwere
who may hereafter be duly convicted of any offence not punishable

with death,
specified in this act, and which before the passing there- either with
of was punishable in this province with death, with or qrvthout

without benefit of clergy, shall be liable to be banished, clergy.
or to be transported beyond the seas for life, or for such (Se 4 3 5
term not less than seven years, as the court before which Vie. chs. 24.

such person shall be convicted shall adjudge, or shall be 25, 2f), 27.)
liable, in case such court shall think fit, to be imprisoned Ianishment;

only, or to be imprisoned and kept to hard labour, or in Transporta-

solitary confinement in the common gaol, or in any peni- Imprison-
tentiary or house of correction that may be provided for ment;
such purposes, for any term not exceeding fourteen years, -ard labour;

except persons convicted. of returning from transportation finement;
or from banishment, with respect to whom the term of Returning
inp-isonment, with or without hard labour, or by solitary portaton.
confinement, may, if the court shall think fit, be extended
to the term of bis or her natural life ; and that in case Manslaugh-
of manslaughter, the offender shall be liable to be fined or ter.

imprisoned, or both, in the discretion of the court; Pro- ie.ech. 245,
vided that such imprisonment shall not exceed twelve sec. 7.

T
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calendar months: And provided, that the offence of man-
slaughter shall be punishable by such fine and imprison-
ment only, and not by all or any of the other descrip-
tions of punishment in this clause before mentioned.

26. And be it further enacted by the authority afore-
For what said, That if any person shall be convicted after the
félonies
offenders passing of this act of forgery, or of uttering any forged
May be deed, will, instrument, note, bill or writing, or of falselywhipped or
set in the personating any person or persons, which forgery, or
pillory. which uttering, or which false personating was before the

See 4 &5 passing of this act punishable with death in this province,
sec. 31.) the court before which such person shall be convicted

may, if they-shall think fit, adjudge such person, (unless
in case of a female) to be set in the pillory (h) once or
oftener, or to be once or oftener publicly or privately
whipped, at such time or times, and at such place or
places as they may direct; which punishment shall either
be in addition to any other punishment which the court
according to law may award, or otherwise as may to them
appear proper.

3 WnL. IV. CH. 6.

An Act to provide for the apprehending of fugitive offenders
fromforeign countries, and delivering them up tojustice.

Preamble. WHEREAs it is expedient to provide by law for the appre-
(See 37 Geo. hending and delivering up of felons and other malefac-
1I. ch. 15.) tors, who, having committed crimes in foreign countries,

have sought, or may hereafter seek, an asylum in this
province: Be it therefore enacted by the King's most
excellent Majesty, by and with the advice and cbnsent of
the Legislative Council and Assembly of the Province of
Upper Canada, constituted and assembled by virtue of
and under the authority of an act passed in the Parlia-
ment of Great Britain, intituled, ."An Act to repeal cer-
tain parts of an act passed in the fourteenth year of his

(h) The punishment of pillory is abolished in al cases by
4 & 5 Vie. ch. 24, sec. 31.
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Majesty's reign, intituled, 'An Act for making more
effectual provision for the government of the Province of
Quebec, in North America,' and to make further provi-
sion for the government of the said province," and by the
authority of the same, That the governor, lieutenant- Government

governor, or person administering the government of this f ig°riuep to
province, shall have power, and he is hereby authorised justice per-

at his discretion, and by and with the advice of the Exe- ay have
cutive council, on requisition being made by the govern- fehe from
ment of any country, or its ministers or officers authorised tries intc this
to make the same, within the jurisdiction of which coun- chae ith
try the crimes hereinafter mentioned shall be charged to heinous

have been committed, to deliver up to justice any persom oirences.

who may have fled to this province, or who shall seek
refuge therein, being charged with murder, forgery, lar-
ceny, or other crime, committed without the jurisdiction
of this province, which crimes if committed within this
province would by the laws thereof be punishable by
death, corporeal punishment, by pillory or whipping, or
by confinement at bard labour, to the end that such per-
son may be transported out of this province to the place
where such crime shal have been charged to have been
committed: Provided always, that this shall only be done
upon such evidence of criminality as, according to the
laws of this province, would, in the opinion of the gover-
nor, lieutenant-governor, or person administering the
government, and of the Executive Council, warrant the
apprehension and commitment for trial of such fugitive
from justice, or person so charged, if the offence had been
committed within this province. Persons

2. And be it further enacted by the authority afore- charged with
said, That for preventing -the escape of any person so mit'teCcin
charged, before any order for his apprehension can be foeign coun-

tries may be
obtained from the governor, lieutenant-governor, or per- committed
son administering the government of this province, it shal ntil anapplication
be lawful for any judge, or for any justice of the peace can be made
in this province, aeting within his jurisdiction, to issue go hrnment
his warrant for the apprehension, and for the commit- for delivering

up suchment of any such *person charged as aforesaid,, in 'order offender,
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that he may be detained in secure custody until applica-
tion can be made to the governor, lieutenant-governor,
or person administering the government, under the provi-
sions of this act, and until an order can be made thereon;
which warrant shall, nevertheless, only be granted upon
such evidence on oath as shall satisfy such judge or
justice that the person accused stands charged with some
crime of the description hereinbefore specified, or that
there is good ground to suspect him to have been guilty
thereof.

3. And be it further enacted by the authority afore-
Thi act t said, That nothing in this act contained shall be con-
provisions of strued to affect the provisions of a certain act of the
37 Geo. Ill.
ch. 1., or to parliament of this province, passed in the thirty-seventh
make it year of the reign of King George the Third, intituled,
incurnbent
on the go- An Act to authorise the apprehending of felons and
vernnent to others escaping from any of bis Majesty's provinces anddeliver u nyan
persons governments in North America, into this province," or to
charged make it incumbent upon the governor and council of thisaforesaid, orni
to prevent province to deliver up any person charged, if for any
their dis-
charge on a reason they shal deem it inexpedient so to do, or to
habeas cor- prevent the discharge of any person upon habeas corpuspus, if too b ersnuo aescru
longdetained who, having been committed under this act, shall be de-
in custody. tained in custody beyond the time that may be reasona-

bly required, under the circumstances of the case, for
carrying the provisions of this act into effeCt,

6 WriL. IV. cH. 44.
An Act to allow persons indicted for felony a full defence by

counsel, andfor other purposes therein mentioned.

1. Superseded by 4 & 5 Vic. ch. 24, sec. 9.
2. And be it further enacted by the authority afore-

Copy of in- said, That whenever any person shall be indicted in any
dictient to of his Majesty's courts of this province for any felony or
be delivered
to prîsoner, misdemeanor, and shall apply to such court for a copy of
on paymnut the said indictment, the same shall, with all convenientof certain
charges. expedition, be made out and delivered to the person so

applying : Provided nevertheless, that the clerk or officer

208



CRIMINAL w. LAW

shall be entitled to. demand and receive for the same of
such person the following and no other fee, that.is to say:
at the rate of nine-pence for every hundred words con-
tained in said indictment: Provided always, that such
copy shal not be received in evidence upon. any trial for
a malicious prosecution.

7 WiLL. IV. ci. 4.
An Act to abolish the distinction between Grand and Petit Lar-

ceny. and to enable the Courts of General Quarter Sessions of
the Peace to try all cases of simple Larceny, under certain re-
strictions, and to anend the law respecting the punishment of
Larceny.

WHEREAs it is expedient to abolish the distinction be- Preamble.
tween grand and petit larceny, and to allow the Courts of (See 40 Geo.
Quarter Sessions of the Peace to entertain jurisdiction in eh. 1;
cases of simple larceny, under certain restrictions, by ch.,& 7;

Statutes ofwhich means persons charged with larceny will be more saod,
speedily brought to trial. 4 és 5 Vie.

1. Superseded by 4 & 5 Vie. ch. 25, sec. 2. ch. 25.)

2. And be it further enacted by the authority afore- Courts of
said, That the Courts of General Quarter Sessions of the Quarter ses.
Peace in the several. districts of this Province, shail have sios raytry
power to try every case of simple larceny, and also to try simple Iarce.

all accessories to such larceny: Provided always, that"n''5 See 44- 5
unless the justice presiding in any such court shall be a vic. ch 25
barrister, duly admitted to practise at the bar in this c
province, then it shall not be lawful for such court to try when presi-
any case of larceny, when the goods charged to have been not a barrs
stolen shall exceed in value the sum of twenty pounds. ter.

3. And be it further enacted by the authority afore-
SPower ofsaid, That no court whose jurisdiction in cases of lar- courts in re.

ceny is extended by this act, shall have power to sentence spect to pun.
ishment.a person convicted of larceny to be transported for any (See 4 & 5

period, or to be banished for a longer period than seven Vie. ch. 25,)
years, or to be imprisoned in a common gaol for a longer
period than eight months, or to be imprisoned and kept
to bard labour in any penitentiary or house of correction
for a longer period than two years.

T 2

209'



CRIMnnL "aW.

4. And be it further enacted by the authority afore-
Banishment. said, That it shall be lawful for any court having juris-
(See 4 & 5 diction in cases of larceny, if they shall think fit, to
Vic. ch. 25.) sentence any person convicted thereof to be banished

from the province, for any number of years not exceeding
seven, to commence from the expiration of the term for
which the same person may, upon the same conviction,
be sentenced to be imprisoned in the common gaol, or
imprisoned and kept to hard labour in a penitentiary or
house of correction.

5. And be it further enacted by the authority afore-
Court of said, That notwithstandincr any thing contained in thisQuarter Ses-c
sions may act, it shal not be necessary for any court of Quarter
for the as- Sessions to deliver the gaol of all prisoners who may be
sizes. confined upon charges of simple larceny, but it shal be

in the discretion of such court to leave such case to be
tried at the next Court of Oyer and Terminer and Gene-
ral Gaol delivery, if by reason of the difficulty or impor-
tance of the case, or for any cause, it shall appear to
them proper so to do.

6. And be it further enacted by the authority afore-
Value of the said, That if upon the trial of any case of larceny, in
goods being which the value of the goods stolen shall be stated in theabove £20,
not to affect indictment at a sum not exceeding twenty pounds, it shall
of the court. appear in evidence that the value of such goods was in

(See 4 & 5 reality greater than twenty pounds, such trial may never-
Vic. ch. 25.) theless proceed, and no legal exception to the jurisdic-

tion of the court shah lie on that account; but the pro-
vision of this act restraining such court to cases where the
value of the goods shall not exceed twenty pounds, shall
be deemed and taken merely to be a direction to such
court, but shall not be construed to affect their legal
jurisdiction.
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7 WitL. IV. cH. 6.
An Act toprovide more efectually for the punishment of certain

offences. and to enable the governor, lieutenant-governor, or
person administering the government of thii province, to com-
mute the sentence of death, in certain cases, for other punish-
ment in this act mentioned.

WHEREAS it is expedient to make further provision for Preamble.
the effectual punishment of certain offences hereinafter

(See 3Wm,mentioned: Be it therefore enacted by the King's most IV. ch. 3;
excellent Majesty, by and with the advice and consent Statutes of

Canada, 4&
of the Legislative Council and Assembly of the Province 5 Vic. chs.
of Upper Canada, constituted and assembled by virtue of 2.2,6 &
and under the authority of an act passed in the Parlia-
ment of Great Britain, intituled "An act to repeal cer-
tain parts of an act passed in the fourteenth year of his
Majesty's reign, intituled 'An act for making more
effectual provision for the government of the Province of
Quebec, in North America,' and to make further provi-
sion for the government of the said province," and by
the authority of the same, that in case of the conviction
of any person after the passing of this act of any larceny ; a
or of manslaughter ; or of any assault with intent to other offen-
commit any felony ; or of felonious rescue ; or of assault- ces to bepunished as
ing with any weapon a sheriff, or other peace officer, in heretofore;
the execution of his duty; or of any forgery which be-
fore the passing of this act was not punishable with death,
with or without benefit of clergy; or of perjury; or of
fraud; or cheating; or conspiracy; or of being acces-
sory, before or after the fact, to larceny or any other
felony; or of receiving stolen goods; or of embezzle-
ment; or of uttering or tendering in payment false or
counterfeit money, resembling any of the gold or silver
coins current in this province, knowing the same to be
false or counterfeit; or of any offence against a certain
statute of this province, passed in the fiftieth year of the
reign of his late Majesty King George the Third, intituled
" An act for preventing the forging and counterfeiting of
foreign bills of exchange, and of foreign notes and orders
for the payment of money ;" or of assisting in or at-

2l11



CRIMINAL LAW.

tempting to effect the escape of a prisoner confined for a
felony or other crime, before or after conviction-the
person convicted of such offence may be sentenced to
such punishment as is .now provided by law for any

Or byimpri- such offence; or if the court which is to pass sentence
sonnent on such convict shall think fit, may be sentenced to be

oilvth oard imprisoned only, or imprisoned and kept to bard labour,
labour, or in solitary confinement in the common gaol, or in any
In the com- penitentiary or bouse of correction that hath been or
mon gaol or
penitentiary, may be provided in this province for such purpose, for
&c. any term not exceeding seven years: Provided always,
exceeding that where for any of the offences above mentioned a
seven years. specified term of imprisonment is now assigned by law, no

person shall be sentenced for such offence to be impri-
soned in a penitentiary, or other place of confinement,
for a longer period than such specified term: And pro-
vided also, that in case a conviction shal take place of

Convictions any of the offences bereinbefore enumerated, except the
for offences offence of manslaughter, which before the passing of this
(except man- -old hv
slaugater) act would have subjected the offender to any punishment
punishable provided by the act of the parliament of this province,
IV. eh. 3, passed in the third year of his present Majesty's reign,
fot to be intituled " An act to reduce the number of cases inaff'cctcd by
this act. which capital punishment may be inflicted; to provide

other punishments for offences which shall no longer be
capital after the passing of this act ; to abolish the pri-
vilege called benefit of clergy; and to make other altera-
tions in certain criminal proceedings before and after

Quarter Ses- conviction "-such punishment shall in no case be al-
sio Dot tered or affected by this act.èmpowered
to sentence 2. And be it further enacted by the authority afore-
aony pesoeni- sai That no Court of General Quarter Sessions of the
tentiary for Peace, or court baving the like jurisdiction, shall have
more than hv
two years. power to sentence any person convicted before them to
(See 4 & 5 be imprisoned in a penitentiary for a longer period than
Vic. chs. 24,
25, 26 & 27.) two years.

3. And be it further enacted by the authority afore-
said, That it shall and may be lawful for the governor,
lieutenant-governor, or person administering the govern-
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ment of this province, to commute the sentence of death Sentence of
which may be passed upon any person convicted of a death may
capital crime, other than high treason or murder, and mutedby
with authority from his Majesty, upon any person con- o o
victed of high treason or murder, for transportation for for murder
life or term of years, to such place in his Majesty's domi- rahig
nions as may be assigned for the reception of conviets ;
or for banishment from this province for life or any term
of years ; or for solitary confinement; or confinement
with or without bard labour in any penitentiary or house
of correction that may be appointed for such purposes,
either during life or for any term of years ; and that an
instrument under the hand and seal of the governor,
lieutenant-governor, or person administering the govern-
ment of this province, declaring such commutation of
sentence, shall be sufficient authority to any of his Ma-
jesty's judges or justices in this province, having juris-
diction in such cases, to make such orders, and give such
directions, under his hand and seal, as may be requisite
for the change of custody of such convict, and for his
conduct to and delivery at any penitentiary or bouse of
correction in this province, and his detention therein,
according to the terms on which his sentence may have
been commuted.

4. And be it further enacted by the authority afore-
said, That the time during which any offender shal have TmP ison-
continued in any common gaol, under sentence of trans- sentence
portation, or under sentence of 'confinement in the peni- trconed in
tentiary, shall be reckoned in discharge, or part discharge, the term of

of the term which shall be appointed by such sentence. tiosPa-

7 WILt. IV. CH. 7.

An Act respecting the transportation of convicts.

WHEREAS it is expedient to facilitate the transportation Preamble.
of offenders to such place or places in his Majesty's do-
minions as may be assigned for the reception of convicts,
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(See 40 Geo. and to make further provision in respect to the punish-

status o ment of transportation Be it therefore enacted by the
Canada, 4 & King's most excellent Majesty, by and with the advice
5 Vie. chs.
24, 25, 26 & and consent of the Legislative Council and Assembly of

the Province of Upper Canada, constituted and assem-
bled by virtue of and under the authority of an act passed
in the Parliament of Great Britain, intituled, " An Act
to repeal certain parts of an act passed in the fourteenth
year of his Majesty's reign, intituled, 'An Act for making
more effectual provision for the government of the Pro-
vince of Quebec, in North America,' and to make further
provision for the government of the said province," and
by the authority of the sanie, That notwithstanding any
thing contained in a certain act of the parlianent of this

Transporta- province, passed in the fortieth year of the reign of his
tion may be late Majesty King George the Third, intituled, " An Act
for bni for the further introduction of the criminal law of Eng-
ment. land in this province, and for the more effectual punish-

ment of certain offenders," it shal be lawful after the
passing of this act, to sentence offenders to transporta-
tion, not only in such cases where by any law now in
force, or hereafter to be passed, it is expressly provided
that such offenders may be transported, but also in every
case in which by the provisions of the said act passed in
the fortieth year of the reign of his late Majesty King
George the Third, the person convicted would be liable
to be banished from this province:~ Provided always
nevertheless, that no offender shal under the authority
of this act be sentenced to be transported, except by such
court, and in such cases, and for such term of tine, as the
sane offender might, according to the said act, be banished
from this province; and that nothing in this act con-
tained shall extend, or be construed to take away or affect
the power of sentencing offenders to be banished accord-
ing to the act hereinbefore recited, when it shaU appear
proper to pass such sentence.

2. And be it further enacted by the authority afore-
said, That all and singular the provisions now in force-

214



CRIMINAL LAW.

which are contained in the said act of the parliament of runishment
this province, passed in the fortieth year of the reign of for returning
his late Majesty King George the third, respecting per- portation
sons returning to this Province before the expiration of
the period for which they have been banished by sentence
of a Court, or have consented to be banished according
to the terms of any conditional pardon, granted to a con-
vict sentenced to suffer death, shal equally extend to
and be in force with respect to any person returning from
transportation after this act, whether such person shall
have been sentenced to be transported, or having been
capitally convicted, shal have been pardoned on condition
of being transported.

3. And be it further enacted by the authority afore-
said, That the sentence in case of transportation shall be, toc of sen-
that the offender shal be transported for a time to be transporta-
mentioned in such sentence, or for life, where that may be 'ion.
lawful, and shall in the opinion of the court passing such
sentence appear proper, to such place as the governor,
lieutenant-governor, or person administering the govern-
ment of this province, by and with the advice of the
executive council thereof, shall appoint.

4. And be it further enacted by the authority afore-
said, That it shall and may be lawful for the governor, Place oftransporta-
lieutenant-governor, or person administering the govern- tion to be
ment of this province, .by and with the advice of the ®rn 

executive council thereof, to determine, upon reference to &c., in
his Majesty's government in England, to what foreign council.
possession of his Majesty convicts shal be transported
from this province under the provisions of this act.

5. And be it further enacted by the authority afore-
said, That an instrument under the sign manual of the Judge's
governor, lieutenant-governor, or person administering the w an
government of this province, and directed to the judges
of the court of king's bench, declaring to what colony or
place it has been determined to transport any convict,
shall be sufficient authority for the judge who passed
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sentence on such convict, or in 1is absence, for any other
judge of the said court, to make his warrant, authorising
any person or persons to carry. and secure such convict
in and through this province, towards the sea-port or place
from whence he or she is to be transported and if any
person or persons shall rescue such condets, or 'any of
them, or assist them, or any of them, in making their
escape from such person or persons as shall have them in
their custody, as aforesaid, such offence shall be pnish-
able in the same mariner as if such convict had, at the
time it was committed, been confined in a gaol-or prisòn,
in the custody of the sheriff or gaoler, 4fter sentence fot
the crime of which he shall have been convicted.

imprison- 6. And be it further enacted by the authority afore-
ment to be said, That the time during which any offender.shall have
reckoned as
part of tha continued in gaol under sentence of transportationshall
term of be taken and reckoned in part discharge or satisfaction of
t ransporta-
tion. the term of his transportation.

7. And be it further enacted by the authority afore,
Expenses of said, That the expenses of carrying this act into execu-
removing tion, so far as respects the removal of convies i order
beS 7efore to their being transported, shall be annually laid before
parliament. both houses of the legislature.

8. And be it further enacted by the authority afore-

Provision in said, That if by reason of any difficulty occurring, which
case sentence may prevent the transportation or reception of any couvikt
of transpor- in any colony or possession of his Majesty, the sentencetation cannot pseso
be carried which shal have been passed on any such conviet cannut
into effect' be carried into effect, such convict may be detained in

prison, for a period not longer than that for which he
shall have been sentenced to be transported, unless it
shall appear expedient to pardon such convict ; in which
case it may be made a condition of such pardon, that- the
convict shal banish himself from this province, for a period
not exceeding the residue of the time for which he was to
have been transported.
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4 & 5 Vic. cH. 24.

An Act for improving the administration of Criminal Justice in
this Province.

WHEREAs it is expedient, with a view to improve the Preamble.
administration of justice in criminal cases in this pro-
vince, to define under what circumstances persons may
be admitted to bail in cases of felony; and to make
better provision for taking examinations, informations,
bailments, and recognizances, and returning the same to
the proper tribunals; and to relax in some instances the
technical strictness of criminal proceedings, so as to
insure the punishment of the guilty without depriving the
accused of any just means of defence ; and to abolish the
benefit of clergy and some matters of form which impede
the due administration of justice; and to make better
provision for the punishment of offenders in certain
cases; Be it therefore enacted by the Queen's most ex-
cellent Majesty, by and with the advice and consent of
the Legislative Council and Legislative Assembly of the
Province of Canada, constituted and assembled by virtue
of and under the authority of an act passed in the Par-
liament of the United Kingdom of Great Britain and
Ireland, and intituled " An act to re-unite the pro-
vinces of Upper and Lower Canada, and for the go- ho may be
vernment of Canada," and it is hereby enacted, by admtted to
the authority of the same, that where any person shai bail on a

charge of
be taken on a charge of felony, or suspicion of felony, felony, and
before one or more justice or justices of the peace, and """Y'
the charge shall be supported by positive and credible
evidence of the fact, or by such evidence as, if not ex-
plained or contradicted, shall, in the opinion of the jus-
tice or justices, raise a strong presumption of the guilt of
the person charged, such person shall be committed to
prison by such justice or justices-in the manner herein-
after mentioned; but if there shal be only one justice
present, and the whole evidence given before him shall
be such as neither to raise a strong presumption of guilt,
nor to warrant the dismissal of the charge, such justice

Ul
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shall order the person charged to be detained in custody,
and such person shall be taken before two justices at the
least; and where any person so taken, or any person in
the first instance taken before two justices of the peace,
shall be charged with felony or on suspicion of felony,
and the evidence given in support of the charge, shall, in
the opinion of such justices, not be such as to raise a
strong presumption of the guilt of the person charged,
and to require the committal of such person, or such
evidence shall be adduced on behalf of the person charged
as shall in the opinion of such justices, weaken the pre-
sumption of guilt, but there shall, notwithstanding, ap-
pear to such justices, in either of such cases, to be suf-
ficient ground for judicial inquiry into the guilt of the
person charged, such person shall be admitted to bail by
such two justices in the manner hereinafter mentioned :
Provided always, that nothing herein contained shal be
construed to require any such justice or justices to hear
evidence on behalf of any person so charged as aforesaid,
unless it shal appear to such justice or justices to be meet
and conducive to the ends of justice to hear the saine.

2. And be it enacted, that two justices of the peace,
Before any before they shall admit to bail, and one or more justice
charged with or justices, before he or they shal commit to prison, any
felony, &c., person arrested for felony, or on suspicion of felony, shalI
shail bc
bailed or take the examination of such person, and the information
Conmittedupon oath of those who shall know the facts and circum-thle justiceUJOf
shal take stances of the case, and shall put the same, or .as mich

tng the' thereof as shall be material, into writing, in the prsence
examination, of the party accused, if he be in custody, who shall have

tsses t'od full opportunity afforded him of cross-examining such
appear at witnesses, if he shall think proper so to do, and the twotrial.

justices admitting to bail shall certify the bailment in
writing; and every such justice shall have aufhority
to summon any person within his jurisdiction, whom'he
shall have reason to consider capable of giving niatërial
evidence concerning any s'uch ;felony or suspicion of
felony, and to examine such pèrson on oath,toühing the
same, and to bind by recognizance >li suêh persots as
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know or declare any thing material touching any such
felony, or suspicion of felony, to appear at the 'next court
of Oyer and Térniner, or gaol delivery, or other court at
which the trial of such offence is intended to be had, then
and there to prosecute and give evidence against the
party accused ; and such justices and justice, respectively,
shall subscribe all such examinations, informations, bail-
ments, and recognizances, and deliver, or cause to be
delivered the same to the proper officer of the court in
which the trial is to be, before, or at the opening of the
court; and in case any person so sumnoned shall refuse Examina-
to submit to such examination or to enter into such re- be"felivered
cognizance, it shall be lawful for the justice or justices to tO the court.
commit (i) such person to the common gaol of the dis-
trict, county, city, or town, until such person shall submit
to such examination, or shall enter into such recog-
nizance, or be discharged by due course of law: Provided
that no such examination shall subject the party examined
to any prosecution or penalty, or be given in evidence
against such party, save on any indictment for having
committed wilful and eorrupt perjury in such examina-
tion.

3. And be it enacted, that every justice of the peace, j
before whorn any person shall be taken on a charge of tc s
misdemeanor, or suspicion thereof, shall take the exami- charges of

msdemea-
nation of the person charged, and the information upon nor.
oath of those who shall know the facts and circum-
stances of the case, and shal put the same, or as much
thereof as shall be material, into writing, before he shall
commit to prison or require bail from the person so
charged; and in every case of bailment, shall certify the
bailment in writing, and shal have authority to bind all
persons by recognizance to appear to prosecute or give
evidence against the party accused in like manner as
in cases of felony; and shall subscribe all examinations,
informations, bailments, and recognizances, and deliver

(i) See Evans v. Rees. 12 A. & E. 55 ; for power of a justice
to commit a witness for not appearing to enter into a recogni-
zance, to give testimony.
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or cause to be delivered the same to ,the proper officer
of the court in which the trial is to be, before, or at the
opening of the court, in like manner as in cases of

No traverse felony, and that no traverse or other postponement of
allowed. any trial thereupon had, shall be allowed except upon

special cause shewn to the satisfaction of the said court
or by consent of the prosecutor.

4. And be it enacted, That every coroner, upon any
Duty of inquisition taken before him, whereby any person shallbe
Coroner. indicted for manslaughter or murder, or as an accessory

to murder before the fact, shall, in presence of the party
accused, if he can be apprehended, put in writing ' ihe
evidence given to the jury before him, or as much thereof
as shall be material, giving the party accused full oppor-
tunity of cross-examination ; and shall have authority to
bind by recognizance all such persons as know or declare
any thing material touching the said manslaughter or
murder, or the said offence of being accessory to murder,
to appear at the next court of oyer and terminer, or
gaol delivery, or other court at which the trial is to be,
then and there to prosecute or give evidence against the
party charged; and every such coroner shal certify and
subscribe the same evidence, and all such recognizances,
and also the inquisition before him taken, and shall deliver
the same to the proper officer of the court in which the
trial is to be, before, or at the opening of the court.

5. And be it enacted, That when and so often as any
when party person shall be committed for trial by any justice or jus-
cOrnmitted
wishes to be tices, or coroner as aforesaid, it shall and may be lawful
bailed, the for such prisoner, his counsel, attorney or agent, to notifyjustices on
notice there- the said comnitting justice or justices, or coroner, that
of to forward he will so soon as counsel can be heard, move herail informa-
tionsto Clerk Majesty's Court of Superior Jurisdiction for that part of
Con, the province in which such person stands committed, or

one of the judges thereof, for an order to the justices of
the peace, or eoroner for the district where such prisoner
shall be confined, to admit such prisoner to bail, where-
upon it shall be the duty of such committing justice or
justices, or coroner, with all convenient expedition, " to
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transmit to the office of the. Clerk of the Crown,, close
under the hand and seal of one of them, a certified copy
of all informations, examinations and other evidences,
touching the offence wherewith such prisoner shall be
charged, together with a copy of the warrant of .com-
mitment and inquest, if any such there be, and that the
packet containing the same shal be handed to the person
applying therefor, in order to such transmission, and it
shall be certified on the outside thereof to contain the
information touching the case in question.

6. And be it enacted,. That upon any application to
her Majesty's Court of Superior Criminal Jurisdiction, for sa e ordrs

that part of the province within which such person stands as in Habeas
committed, or to any judge thereof, the same order Corpus.
touching the prisoner being bailed or continued in custody,
shall be made as if the party were brought up upon a
habeas corpus.

7. And be it enaeted, That if any justice or coroner
shall neglect or offend in any thing contrary to the true Penalty on
intent and meaning of any of the provisions of this act, Coronersad
it shall be lawful for the court to whose officer any such
examination, information, evidence, bailment, recogni-
zance, or inquisition ought, to- have been delivered, and
such court is hereby authorised and required, upon exami-
nation and proof of the offence,- in a summary manner, to
set such fine upon every such justice or coroner, as the
court shaR think meet.

8. And be it enacted, That the provisions of this -act Provisions
relating to justices and coroners, shall apply to the jus- tapplaYt
tices. and coroners, not only of districts and counties at and coroners.
large, but also of all other jurisdictions.

9. And be it enacted, That all persons tried forersons
felonies shal be admitted, after the close of the case' for tried for

felony tothe prosecution, to make full answer and defence thereto have benefit
by counsel learned. in the law, or by attorney in the of ounsel.

courts where attornies practise as counsel. (j)

(j) If, inta ase ôfelony, te prisoner's counsel'has ad des-
sed the juryhe: prisoner hiinself will-not -be allowed. to-ad

U 2
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10. And be it enacted, that in al cases of summary
s conviction, persons accused shall be admitted to make

sumnmary their full ansAver and defence, and to have al wit-
conviction. nesses examined and cross-examined by counsel or

attorney. (h)
11. And be it enacted that when and so often as the

Orders for attendance of any person confined in any gaol or prison indelivery of
prisoners to this province, or upon the limits thereof, shall be required

sizes.at in any Court of Assize and Nisi Prius, or Oyer and Ter-
miner or Gencral Gaol Delivery, or other court, it shall
and may be lawful for the court before whom such pri-
soners shall be required to attend, in its discretion to
make order upon the sheriff, gaoler, or other person having
the custody of such prisoner, to deliver such prisoner to
the person named in such order to receive himy which
person shall thereupon instantly convey such prisoner to
the place where the court issuing such order shall be
sitting, there to receive and obey such further order as
to the said court shall seem meet: Provided always,

Proviso. that no prisoner confined for any debt or damages in any
civil suit shall be thereby removed out of the district
where he shall be confined.

12. And be it enacted, That all persons who, after the
Prisoners passing of this act, shall be held to bail or committed to
entitled to P t
copies of de- prison for any offence against the law, shall be entitled to
pstone require and have on demand (from the person who shall

have the lawful custody thereof, and who is hereby re-
quired to deliver the same) copies of the examinations of
the witnesses, respectively, upon whose depositions they
have been so held to bail, or committed to prison, on
payment of a reasonable sumfor the same, not exceeding
three pence for each folio of one hundred words: Pro-
vided always, that if such demand shal not be made

dress them also.-R. v. Boucher. 8 C. & P. 141.; R. v. Rider.
8 C. & P. 531.

(h) As to the right of an attorney to be present on behalf of
a prisoner on a preliminary examination on a charge of felony,
before magistrates-See R. v. Borron. 3 B. & Ald. 432; Gox
p. Coleridge. 1 B. & C. 37.
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before the day appointed for the commencement of the
assize or sessions at which the trial of the person on
whose behalf such demand shallbe made, is to take place,
such person shall not be entitled to have any copy of
such examination of witnesses, unless the judge or other
person to preside at such trial shall be of opinion that
such copy may be made and delivered without delay or
inconvenience to such trial, but it shail, nevertheless, be
competent for such judge or other person so to preside at
such trial, if he shall think fit, to postpone such trial on
account of such copy of the examination of witnesses not
having been previously had by the party charged. (1)

13. And be it enacted, That all persons under trial Persons un-
shall be entitled, at the time of their trial, to inspect der trial may
without fee or reward all depositions (or copies thereof) inspect.al
which have been taken against them, and returned into
the court before which such trial shall be had.

14. And be it enacted, That if any person whatever,

(1) A magistrate is not bound by law to return all that is
stated by the witnesses on a charge of felony, but only all what
is material to the case; and though they ought to contain
what was stated, that the prisoner may know what he has to
answer,.there is a difference between a witness at the trial ad-
ding to his deposition and contradicting it, and it seems that
the chief object in granting the prisoner the depositions, was to
guard against an attempt at such contradiction.-R. v. Coveney.
7 C. & P. 667, 817, 650. Where depositions are taken and re-
turned by a coroner, the prisoner may obtain a copy of them.
-R. v. Greenacre. 8 C. & P. 82. A prisoner is not nititied
to a copy of his own statement returned by the magistrate, as
made before him, but only to a copy of the depositions of the
witnesses against him.-R. v. Aylett. 8 C. & P. 669. The
depositions taken before a magistrate against a prisoner can-
not be read against him, where the witness has died since the
examination, unless the depositions in cross examination have
been correctly taken and returned to court. Depositions
taken in cross examination at a subsequent time to those in
chief, and not signed by the committing magistrates, are so
irregular as to prevent the whole depositions being read against
the prisoner ; .and this although both are proved by one ofthe
committing magistrates to have been correctly taken.-R. v.
France. 2 M. & Rob, 207.
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Spia of not being arraigned upon any indictment for;treason, felony,
guilty with- or piracy, shall plead thereto a plea of "not guilty,"
shauput the such person shall by such plea, without any further form,

prisoner on be deemed to have put himself or herself upon the
his, trial by
jury. country for trial, and the court shall, in the usual manner,

order a jury for the trial of such person accordingly. .(m)
15. And be it enacted, That if any person, being

If he refuse arraigned upon or charged with any iudictnent or infor-
te Plead. the
court may Ination for treason, felony, piracy, or misdemeanor, shall
order a plea stand mute of malice, or will not answer directly to theof"1 not
guilty". indictment or information, in every such case, it shall be
to be enter- lawful for the court, if it shall so think fit, to order theed.

proper officer to enter a plea of "not guilty " on behalf
of such person ; and the plea so entered shall have the
same force and cffect as if such person had actually
pleaded the same.

16. And be it enacted, That if any person indicted
Every chal- for any treason, felony, or piracy, shall challenge peremp-
lenge beyond
the legal torily a greater number of the men returned to be of the
nudnber shall jury than such person is entitled by law so to challenge,lie void. pro

in any of the said cases, every peremptory challenge
beyond the number allowed by law in any of the said

' cases, shall be entirely void, and- the trial of such shall
proceed as if no such challenge had been made. (n)

(m) A prisoner who has pleaded guilty to a charge of
larceny, cannot, after sentence has been passed, be allowed to
withdraw his plea, and plead not guilty.-R. v. Selbe. 9 C. &
P. 346.

(n) If on the trial of a case of felony, the prisoner peremp-
torily challenge soie of the jurors and the counsel for the
prosecution also challenge so many that a full jury cannot: be
had, the proper course is to call over the whole of the panel
in the same order as before, only omitting those who have
been perem'ptorily challenged by the prisoner: and' as each
jûror then appears, for the counsel 'for the prosecution to state
their cause of challenge, and if they 'have sufficient cause, and
the prisoner does. not challenge, for suchi juror to be:s-worn--
R. v. Geach. 9 C. & P. 499. It is no cause of challenge.ofa
juror by the counsel for the: prosecution, in a case .of felony,
that the juror is: a.client of the prisoner who is an-atitorney,
.- 1b. In a case of felony, after a prisoner has challenge&è2
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17. And be it enacted, That no plea setting forth any Attainder of
attainder shall be pleaded in bar of any indictment, unless cri° e®not
the attainder be for the same offence as that charged in pleadable.i
the indictment.

18. And be it enacted, That where any person shall Jury shall
be indicted for treason or felony, the jury impanelled to not inquire
try such person shall not be charged to enquire concerning lands &c.,
bis lands, tenements or goods, nor whether he fled for "'a'hether

such treason or felony.
19. And. be it enacted, That benefit of clergy with

respect to persons convicted of felony shall be abolished; lie"efit of1clergy
but that nothing herein contained shall prevent the abolished.
joinder in any indictment of any counts which might have
been joined before the passing of this act.

20. And be it enacted, That no person convicted of
felony shall suffer death, unless it be for some felony niat elo-
which was excluded from the benefit of clergy by the law shali be
in force in that part of this province in which the capital.

trial shall be before the commencement of this act, or
which shall be made punishable with death by some act
passed after that day.

21. And whereas it is expedient to prevent all doubts
respecting the civil rights of persons convicted of felonies Every pun-
not capital, who have undergone the punishment to which "et forfeloiiy after
they were adjudged; Be it therefore enacted, that where it has been
any offender had been or shall be convicted of any felony eah ve

not punishable with death, and bath endured or shall the efrect of
pardon un.

endure the punishment to which such offender bath been der the great
or shall be adjudged for the same, the punishment so seal.

endured bath and shal have the like effects and conse-
quences as a pardon under the great seal as to the felony
whereof the offender was so convicted: Provided always,
that nothing herein contained, nor the enduring of such
punishment, shal prevent or mitigate any punishment to
which the offender might otherwise be lawfully sentenced,
on a subsequent conviction for any other felony.

of the jurors peremptorily, he may still examine any others of
the jurors who are subsequently called, as to their qualifica-
tion.-Ib.
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22. And whereas there are certain misdemeanors which
No Tnisde-
meNor (e, render the parties -convicted; thereof incompetent wit-
cept perjury) nesses, and it is expedient-to restore the conpetency of
shall render
a party àn in- Such parties after they have undergone their punishment;
competent be it therefore enacted, that where any offender hath been
he lias un- or shall be convicted of any such misdeneanor (except
puent. perjury or subornation of perjury) and hath endured or

shall endure the punishnient to which such offender bath
been or shall be adjudged for the same, such offender
shall not, after the punishment so endured,. be deemed to
be by reason of such misdemeanor an incompetent wit-
ness in any court or proceeding civil or criminal.

23. And be it enacted, that in all cases in which any
Cler to be person shall be charged with felony, the officers of the
from public court before which such person shall be trie d, or any
funds. procceding had with regard to such charge, and who shall

render any official services in the matter of such charge,
or in the course of such trial, to the person so chärged
with felony, shall be paid their lawful fees for all such
services out of the public funds, in the same manner as
other fees due and payable to them in respect of official
services by them rendered to the crown, in the conduct
of public prosecutions, are now paid, and no such fees
shall in any case be demanded of or payable by the per-
son charged with such felony.

Felonies not 24. And be it enacted, that every person convicted of
capital, pun- any felony not punishable with death, shall be punished

der a un in the manner prescribed by the statute or statutes spe-
relating cially relating to such felony; and that every person con-
otherwise victed of any felony for which no punishment hath' been
unter this or hereafter may be specially provided, shall be deemed
Act.e

to be punishable under this act, and shall be liable, at
the discretion of the court, to be imprisoned at bard
labour in the provincial penitentiary for any term not less
than seven years, or to be imprisoned in any other: prison
or place of confinement for any term not exieeding two
years.*

* Sec 5 & 6 Vie. ch. 5.
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25. -And be it enacted, that if any person sentenced Persons re-
or ordered, or hereafter to be sentenced or ordered, to be trnsp rom
transported, or who shal have agreed or shall agree to tion may be
transport or banish himself or herself on. certain condi- found,&c.
tions, either for life or for any number of years, shal be
afterwards at large within any part of this province, con-
trary to such sentence, order, or agreement, without some
lawful cause, before the expiration of his or lier term of
transportation or banishment, every such offender shall be
guilty of felony, and shall be liable to be transported be-
yond-the seas, for bis or her natural life, and previously
to transportation, shall be imprisoned for any term not
exceeding four years; and every such offender may be
tried either-in the district, county, or place where such
offender shall be found at large, or in the district, county,
or place in or at which such sentence or order of trans-
portation or banishment was passed or made.

26. And be it enacted, that in any indictment or in- Allegation of
formation against any offender for being at large in this sentence, &c.

of transpor-
province contrary to the provisions of this act, or of any tation suffi-
other act hereafter to be in force in this province, it shall dent, with-
be sufficient to allege the sentence or order of transpor- to indict-

tation or banishment of such offender, without alleging ment.

any indictment, information, trial, conviction, judgment,
or other proceeding, or any pardon or intention of mercy,
or signification thereof, of or against or in any manner
relating to such offender.

27. .And be it enacted, that the clerk of the court or Certificate of
other officer having the custody of the records of the the sentence,

by the clerk
court where any such sentence or order of transportation of the court,
or banishment shall have been passed or made, or his sfficient

evidence, &c.
deputy, shall, at the request of any person on behalf of
her Majesty, make out and give a certificate in writing,
signed by him, containing the effect and substance only
(omitting the, formal part) of any indictnent, information,
and-conviction of such offender, and of the sentence or
order for his or her transportation or banishmcnt, (not
taking for the same more than the sum of five shillings,)
which certificate shal be sufficient .evidence of the con-
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viction and sentence or order for the transportation or
banishment of such offender; and every such certificate
shall be received in evidence, upon proof of the signature
of the person signing the same.

The court 28. And be it enacted, that where any person shall
nay order be convicted of any offence punishable under this act, for
r soltabur which imprisonment may be awarded, it shall be lawful

confinement for the court to sentence the offender to be imprisoned,
as part of the
sentence of or to be imprisoned and kept to bard labour in the com-
mPson- mon gaol, or bouse of correction, and also to direct that

the offender shall be kept in solitary confinement, for any
portion or portions of the term of such imprisonment or
of such imprisonment with bard labour, not exceeding
one month at any one time, and not exceeding three
months in any one year, as to the court, in its discretion,
shall seem meet.

If a person 29. And be it enacted, that whenever sentence shall
tencerfo be passed for felony on a person already imprisoned
another under sentence for another crime, it shall be lawful for
crime is con-
victed of the court to award imprisonment for the subsequent
felony offence, to commence at the expiration of the imprison-the court
may pass a ment to which such person shall have been previously

tence de sentenced; and where such person shall be already under
commence sentence of imprisonment, the court may award suchafter the ex-
piration of sentence for the subsequent offence, to commence at the
the first. expiration of the imprisonment to which such person shall

have been previously sentenced, although the aggregate
term of imprisonment may exceed the term for which
such punishment could be otherwise awarded.

Punishment 30. And whereas it is expedient to provide for the
fora subse-
quent ou- more exemplary punishment of offenders who commit
fence. felony after a previous conviction for felony, whether such

conviction shall have taken place before or after the com-
mencement of this act ; be it therefore enacted, that if
any person shall be convicted of any felony not punishable
with death, committed after a previous conviction for
felony, such person shall on such subsequent conviction
be liable, at the discretion of the court, to be imprisoned
at bard labour in the provincial penitentiary for any
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termr not -less than seven vears, or to be imprisoned in any
other- prison or place of confinement for any term not
exceeding two years ; and in any indictment for any such
felony conmitted after a previous conviction for felony, it
shall be sufficient to state that the offender was at a cer-
tain timne and place convicted of felony, without otherwise
describing the previous felony ; and a certificate contain-
ing the substance and effect only, (omitting the formal
part) of the indictment and conviction for the previous
felony, purporting. to be signed by the clerk of the court
or other officer having the custody of the records of the
court where the offender was first convicted, or by the
deputy of such clerk or officer (for which certificate a fee
of five shillings and no more, shall be denianded or
taken,) shall upon proof of the identity of the person of
the offender be sufficient evidence of the first conviction,
without proof of the signature or official character of the
person appearing to have signed the sane; and if any
such clerk, officer, or deputy shal utter any false certifi-
cate of any indictment and conviction for a previous
felony, or of any sentence or order of transportation or
banishnent, or if any person, other than such clerk,
officer, or deputy, shal sign any such certificate as such
clerk, officer or deputy, or shall utter any such certificate
with a false or counterfeit signature thereto, every such
offender shall be guilty of felony, and being lawfully con-
victed thereof, shal be liable, at the discretion of the
court, to be imprisoned at hard labour in the provincial
penitentiary for any terni not less than seven years, or to
be imprisoned in any other prison or place of confine-
nient for any term not exceeding two years.

31. And whereas it is expedient to abolish the punish- Punishmnt
ment of the pillory ; Be it therefore enacted, That from of the pilory
and after the commencement of this act, judgment shall abolished.

not be given and awarded against any person or persons
convicted of any offence, that such person or persons do
stand in or upon the pillory, any law, statute or usage to
the contrary notwithstanding: Provided, that nothing
herein contained shal extend or be construed to extend
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in any manner to change, alter or affect any punishment
whatever, which may now be by law inflicted in respect
of any offence, excepting only the punishment of the
pillory.

32. And be it enacted, That from and after the
No report to commencement of this act, it shall not be necessary thatlie made to
the Governor any report should be made to the governor, lieutenant-
of the case of
anv capitai governor, or person administering the government, in the
convict. case of any prisoner convicted before any court and now

under sentence of death, or who may be hereafter con-
victed before any court and sentenced to the like punish-
ment, previously to such sentence being carried into exe-
cution ; any law, usage orcustom to the contrary not-
withstanding.

33. And be it enacted, That whenever any offender
'T'lie court shall hereafter be convicted before any court of criminal
mnay abstain
rotin judicature, of any crime for which such offender shall be li-
pronounc'"g able to the punishment of death, and the court shall be ofjudgment
on persons opinion that, under the particular circumstances of the

cr la>e case, such offender is a fit and proper subject to be re-
o the pun- commended for the royal mercy, it shall and may be

ishrnent of
death ; and lawful for such court, if it shall think fit so to do, to
order the direct the proper officer, then being present in the court,same to bc
entered of to require and ask (whereupon such officer shall require
record. and ask), whether such offender hath or knoweth any

thing to say why judgment of death should not be recorded
against such offender, and in case such offender shall not
allege any matter or thing sufficient in law to arrest or
bar such judgment, the court shall and may, and is hereby
authorized to abstain from pronouncing judgment of
death upon such offender, and instead of pronouncing
such judgment to order the saime to be entered of record,
and thereupon such proper officer as aforesaid shall and
may and is hereby authorised to enter judgment of death
on record against such offender in the usual and accus-
tomed form, and in such and the same manner as is now
used, and as if judgment of death had actually been pro-
nounced in open court against such offender by the court.

34. And be it enacted, That a record of every such
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judgment, so entered as aforesaid, shall have the like Such record
to have the

effect to all intents, and be followed by al the same con- same efrect
sequences as if such judgment had actually been pro- ns pro-
nounced in open court.

35. And be it enacted, That whenever any offender
shall hereafter be convicted before any court of criminal Couet todirect execu-
judicature, of any offence for which such offender shall tion in ,
be liable to and shall receive sentence of death, and certain cases.

the court shall be of opinion that, under the circumstances
of the case, the judgment of the law ought to be carried
into effect, it shall be lawful for the said court, and such
court is hereby required, to order and direct execution to
be done on such offender in the same manner as any court
is empowered to order and direct execution by the law as'
it stood before the passing of this act.

36. Provided always, and be it enacted, that nothing Not to affect
in this act contained shall affect her Majesty's royal pre- te roa!
rogative of mercy.

37. And for the more effectual prosecution of acces-
sories before the fact to felony, Be it enacted, that if any Accessory
person shall counsel, procure or command any other per- before the

fact may bc
son to commit any felony, whether the same be a felony tried as such,
at common law, or by virtue of any statute or statutes or as a
made or to be made, the person so counselling, procuring, frlon, by any
or commanding, shal be deeined guilty of felony, and
may be indicted and convicted as an accessory before the tion to try

the principal
fact to the principal felony, either together with the prin- feon,
cipal felon, or after the conviction of the principal felon, (o) athough thecpafeno offence b
or may be indicted for and convicted of a substantive committed

on the seasfelony, whether the principal felon shall or shall not have or abroad.
been previously convicted, or shall or shall not be amen-
able to justice, and may be punished in the same manner
as any accessory before the fact to the same felony, if

(o) This statute only applies where the accessary might at
conmon law have been indieted with or without the convic-
tion of the principal, and therefore where a defendant was
indicted as accessary before the fact to the murder of S. N.,
she having by his procurement killed herself, it was holden
that the statute did not apply.-R. vs. Russell, 1 Mood, C. C.
256.
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convicted as an accessory, may be punished; and the
offence of the person so counselling, procuring, or coni-
manding, howsoever indicted, may be inquired of, tried,
determined, and punished by any court which shall have
jurisdiction to try the principal felon, in the sanie manner
as if such offence had been committed at the sanie place
as the principal felony, although such offence may have
been committed either on the high seas or at any place on
land, whether within her Majesty's dominions or without;
and in case the principal felony shall have been committed
within the body of any district or county, and the offence
of eounselling, procuring, or commanding shall have been
committed within the body of any other district or county,

If the offenre 1nîtoe
becom"nitted the last mentioned offence may be inquired of, tried,

tii ditrrent detern.ined, and punished in cither of such districts ord istricts and
cotinties, ac counties : Provided always, that no person who shall be
h*e rdn ay once dily tried for any such offence, whether as an acces-
either. sory before the faet, or as for a substantive felony, shall

be liable to be again indicted or tried for the same offence.
38. And for the more cffectual prosecution of acces-

Accessory sories after the fact of felony, Be it enacted, that if any
may be tried pcrson shall become an accessory after the fact to any

S felony, whether the saine be a felony at common law, or
jurisdiction by virtue of any statute or statutes made or to be made,
to try the
pritcipal the offence of such person may be inquired of, tried,

fel.- deteriined, and punished by any court which shall have

jurisdiction to try the principal felon, in the saie manner
as if the act by reason whereof such person shall have
become an accessory had been committed at the same
place as the principal felony, abhough such act may have
been committed either on the high seas, or at any place
on land, whether within her Majesty's dominions or with-
out ; and in case the principal felony shall have been

if the ofrence committed within the body of any district or county, and
be conmitted
in diffèrent the set by reason whereof any person shall have become
istrs or accessory, shall have been committed within the body ofenuinties, ac-

cessory niay any other district or county, the offence of such accessory
be tried( ini
either. may be enquired of, tried, determined, and punished 'in

cither of such districts or counties ; Provided always, that
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no person who shall be once duly tried for any offence of
being an accessory shall be liable to be again indicted or
tried for the same offence.

39. And in order that all accessories may be convicted
and punished in cases where the principal felon is not Accessoryrnay be pro-
attainted, Be it enacted, that if any principal offender secuted after

shall be in anywise convicted of any felony, it shall be t°e principal,
lawful to proceed against any accessory either before or though the

principal be
after the fact, in the same manner as if such principal notattainted.
felon had been attainted thereof, notwithstanding such
principal felon shall die, or be pardoned, or otherwise de-
livered before attainder; and every such accessory shall
suffer the same punishment, if such accessory be in any-
wise convicted, as such accessory should have suffered if
the principal had been attainted.

40. And for the more effectual prosecution of offences Offences
committed near the boundaries of districts or of counties, cornnitted
or partly in one district or county and partly in another, on Ie bun-

Be it enacted, that where any felony or misdemeanor shall districts and

be committed on the boundary or boundaries of two or °' nay

more districts or counties, or within the distance of five either.
hundred yards of any such boundary or boundaries, or
shal be begun in one district or county and completed in
another, every such felony or misdemeanor may be dealt
with, inquired of, tried, determined, and punished in any
of the said districts or counties, in the same manner as if
it had been actually and wholly committed therein. (p)

(p) This enactment, with respect to botndaries, means a
distance of 500 yards measured in a direct line from the bor-
der, and not 500 yards by the nearest road.-Reg. vs. Wood.
5 Jur. 225. An indictment against a constable of the borough
of Stamford. preferred at the quarter sessions for the borough,
charged " that F. M. late of &c. in the county of Northampton,
and within the borough of Stamford, constable, &c. with force
and arms, at the parish aforesaid, in the borough aforesaid,"
did make an assault. The defendant traversed, and subse-
quently removed the indictment by certiorari into the Court
of Queen's Bench; and a venire was awarded to the sheriff of
Lincolnshire. At the trial, the defendant objected, that the
indictment could not be tried by a jury of the county of Lin-
coln. The judge allowed the trial to proceed, reserving to

x2
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41. And for the more effectual prosecution of offences
Ofrencet commnitted during journies from place to place, Be it
cominitted-
during a enacted, that where any felony or misdemeanor shall be
joLlrney or committed on any person, or on or in respect of any pro-voyage, =3a
betried in perty, in or upon any coach, waggon, cart, or other car-
an y cotinty
or district riage, whatever, employed in any journey, or shall be
through comnitted on any person, or on or in respect of any pro-
which the
eoach, &c. perty, on board any vessel whatever employed in any
passed. voyage or journey upon any navigable river, canal, or

inland navigation, such felony or mnisdeneanor nay be
dealt with, inquired of, tried, determined, and punished in
any district or county through any part whereof such
coach, waggon, cart, carriage, or vessel shall have passed
in the course of the journey or voyage, during which such
felony or misdemeanor shall have been committed, in the
saie manner as if it had been actually committed in such
district or county; and in al cases where the side, cen-
tre or other part of any highway, or the side, bank, centre
or other part of any such river, canal, or navigation, shall
constitute the boundary of any two districts or counties,

When sides, such felony or misdemeanor may be dealt with, inquired of,
&C. of
highway tried, determined, and punished in either of such districts
constitute or counties, through or adjoining to or by the boundaryboundary,
ofrender may of any part whereof such coach, waggon, cart, carriage, or

" vessel shal have passed in the course of the journey or
district or voyage, during which such felony or misdemeanor shall

have been committed, in the same manner as if it had
been actually committed in such district or county.

42. And in order to remove the difficulty of stating
the naines of all the owners of property, in the case of
partners and other joint owners, Be it enacted, that in
any indictment or information for any felony or misde-

the defendant the benefit of th.e objection in the court above,
and the jury found the defendant guilty. It appeared that the
assault was committed within 500 yards of the boundary of
the counties of Northampton and Lincoln. Held, that the
indictment stated the offence to have been committed in the
county of Northampton ; that the trial was therefore had with-
out jurisdiction ; and that the judgment must be arrested.-
Reg. vs. Mitchell. 2 Gale & D. 274.
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meanor, wherein it shall be requisite to state the owner- In indict.
ship of any property whatsoever, whether real or personal; m'nt -
which shall belong to or be in the possession of more mitted on
than one person, whether such persons be partners in o partners,
trade, joint tenants, parceners or tenants in common, it "in8y belaid

shall be sufficient to name one of such persons, and to partnier by
state such property to belong to the person so named ote.ad
and another or others, as the case may be; and whenever
in any indictment or information for any felony or misde-
meanor, it shall be necessary to mention for any purpose
whatsoever, any partners, joint tenants, parceners, or
tenants in common, it shall be sufficient to describe them
in the manner aforesaid; and this provision shall be con-
strued to extend to all joint-stock companies and trus-
tees. (q)

43. And be it enacted, that in any indictment or
information for any felony or misdemeanor committed in, i ;
upon, or with respect to any church, chapel, or place of felonies, &c.

. . relating toreligious worship, or to any bridge, court, court-house, churches,
gaol, house of correction, penitentiary, infirmary, asylum, bigeso
or other public building, or any canal, lock, drain or sewer ings, pro-
erected or maintained in whole or in part at the expense pertneaed
of the Province, or of any division or sub-division thereof, as being in

or on or with respect to any materials, goods, or chattels, any person.
whatsoever, provided for or at the expense of the Province,
or of anv division or sub-division thereof, to be used for
making, altering or repairing any bridge or highway, or
anv court or other such building, canal, lock, drain, or
sewer as aforesaid, or to be used in or with any such court
or other building, canal, lock, drain, or sewer, it shall not
be necessary to state such church, chapel, or place of
religious worship, or such bridge, court, court-bouse, gaol,
house of correction, penitentiary, infirmary, asylum, or
other building, or such canal, lock, drain, or sewer, or any
such materials, goods, or chattels to be the property of
any person.

(q) If the property be laid in " A. B. and others," and A.
B. be proved to be in partnership with one other only, the de-
fendant must be acquitted.- Arch. Crim. Law. 30.
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44. And with respect to propertyunder turnpike trusts,
Property of Be it enacted that in any indictment or information forturtipike
trustees may any felony or misdemeanor, committed on or with respect

e. to any house, building, gate, machine, lamp, board, stone,
post, fence or other thing erected or provided, in pursuance
of anv act in force in this Province, for making any turn-
pike road, or of anv conveniences or appurtenances there-
unto respectively belongin g, or any materials, tools or
implements provided for making, altering, or repairing
any such road, it shall be sufficient to state any such
property to belong to the trustees or commissioners of
such road, and it shall not be necessary to specify the
names of any such trustees or commissioners.

45. And for preventing abuses from dilatory pleas, Be
Indictments it enacted, that no indictment or information shall be
not to abate
pia atory abated by reason of any dilatory plea of misnomer, or of

sa of want of addition, or of wrong addition of any party offer-inisnomner,
se. ing such plea, if the court shall be satisfied, bv affidavit

or otherwise, of the truth of such plea; but in such case
the court shal forthwith cause the indictment or infor-
mation to be amended according to the truth, and shall
call upon such party to plead thereto, and shal proceed
as if no such dilatory plea had been pleaded.

46. And in order that the punishment of offenders
NYhat (lefects may be less frequently intercepted in consequence of
shau not technical niceties, Be it enacted, that no judgment upon'vitiate an
indictment any indictment or information for any felony or misde-

a e meanor, whether after verdict or outlawry, or by confes-
sion, default or otherwise, shall be stayed or reversed for
want of the averment of any matter unnecessary to be
proved, nor for the omission of the words, "as appears
by the record," or of the words, "with force and arms,"
or of the words "against the peace," nor for the insertion
of the words "against the form of the statute," instead
of the words "against the form of the statutes, or vice
versa, nor for that any person or persons mentioned in
the indictment or information is or are designated by a
name of office or other descriptive appellation, instead of
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his, her or their proper name or names, nor for onitting
to state the time at which the offence was committed, in
any case where time is not of the essence of the offence,
nor for stating the time imperfectly, nor for stating the
offence to have been comitted on a day subsequent to
the finding of the indictment, or exhibiting the informa-
tion, or on an impossible day, or on a day that never
happened, nor for a want of a proper or perfect venue,
where the court shall appear by the indictinent or infor-
mation to have had jurisdiction over the offence.

47. And be it enacted, that no judgient after verdict
upon any indictmeut or information for any felony or Certain

y fuirmal de-
misdemcanor, shall be stayed or reversed for want of a frcts shan
similiter, nor by reason that the jury process h as been "t stav orreverse j&xdg-
awarded to a wrong officer upon an insufficient suggestion, ment after

nor for any misnomer or misdescription of the officer re-
turning. such process, or of any of the jurors, nor because
any person has served upon the jury who has not been
returned as a juror by the sheriff or other officer; and
that where the offence charged shall be an offence there-
tofore created by any statute, or subjected to a greater
degree of punishmnent, or excluded from the benefit of
clergy, by any statute, the indictment or information
shall after verdict be held sufficient if it describe the
offence in the words of the statute creating the offence, or
prescribing the punishment, or excluding the offender
froin the benefit of clergy.

48. And be it declared and enacted, that where the
Queen's Majesty, or the Governor, Lieutenant Governor, fe® ora
or person administering the goveriinient of this province condiOnnal

for the time being, shall be pleased to extend the royal convict.
mercy to any offender convicted of any felony, punishable
with death or otherwise, and by warrant under the royal
sigu nianiual, countersigned by one of the principal secre-
taries of state, or by warrant under the hand and seal at
arms of such governor, lieutenant-governor, or person
administering the government as aforesaid, shail grant to
such offender either a free or a conditional pardon, the
discharge of such offender out of custody, in case of a
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frce pardon, and the performance of the condition in the
case of a conditional pardon, shall have the effect of a
pardon under the great seal for such offender, as to the
felony for which such pardon shail have been granted:
Provided always, that no free pardon, or any such dis-
charge in consequence thereof, nor any conditional pardon,
nor the performance of the condition thereof, in any of
the cases aforesaid, shall prevent or mitigate the punish-
ment to which the offence night otherwise be lawfully
sentenced, on a subsequent conviction for any felony
committed after the granting of any such pardon.

49. And whereas the practice of indiscriminately es-
c treating recognizances for the appearance of persons to

certain cases prosecute or give evidence, or to answer for a common

estreated assault, or in the other cases hereinafter specified, has
without a been found in rnany instances productive of hardship to

persons who have entered into such recognizances : Be
it therefore enacted, that in every case where any person
bound by recognizance for his or her appearance (or for
whose appearance any other person shall be so bound) to
prosecute or give evidence in any case of felony or mis-
demeanor, or to answer for any common assault, or to
articles of the peace, shall therein make default, the
officer of the court by whom the estreats are niade out,
shall, and such officer is hereby required to prepare a
list in writing, specifving the name of every person so
making default, and the nature of the offence in respect
of which every such person, or his or her surety was so
bound, together with the residence, trade, profession, or
calling of every such person and surety, and shall in such
list distinguish the principals from the sureties, and shal
state the cause, if known, why each such person has not
appeared, and whether by reason of the non-appearance
of such person, the ends of justice have been defeated or
delayed; and every such officer shall, and such officer is
hereby required, before any such recognizance shail be
estreated, to lay such list, if at a court of oyer and ter-
Miner or gaol delivery in any district or county, or at any
of her Majesty's superior courts of record in this pro.
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vince, before one of the justices of those courts, respec-
tively, or if at a session of the peace, before two of the
justices of the peace, who shal have attended such courts,
who are respectively authorised and required to examine
such list, and to make such order touching the estreating
or putting in process any such recognizance as shal
appear to them, respectively, to be just ; and it shall not
be lawful for the officer of any court to estreat or put in
process any such recognizance without the written order
of the justice or justices of the peace before whom
respectively such list shall have been laid.

50. And be it enacted, that wherever in this act or in
any other act relating to any offence, whether punishable Rule for the
upon indictnent or summary conviction, in describing or interpreta-
referring to the offence or the subject matter on or with and ala

b crimnial acts.
respect to which it shall be committed, or the offender or
the party affected or intended to be affected by the
offence, any word or words have been or shall be used or
employed importing the singular number or the masculine
gender only, every such act shall be understood to include
several matters of the same kind, as well as one matter,
and several persons as well as one person, and females as
well as males, and bodies corporate as well as individuals,
unless it be otherwise specially provided, or there be
something in the subject or context repugnant to such
construction; and wherever any forfeiture or penalty is
or shall be made payable to a party aggrieved, it shall be
payable to a body corporate in every case where such a
body shal be the party aggrieved.

51. And be it enacted, that al acts or parts of acts
or provisions of law in force in this province, or any part AIl acts
thereof, immediately before the time when this act shall rpugnaat to

come into force, which shall be inconsistent with or con- repealed.
tradictory to this act, or which make any provision in
any matter provided for by this act, other than such as
is hereby made in such matter, shall from and after the
time when this act shall come into force, be and they are
hereby repealed, except in so far as. may relate to any
offene committed before the commencement of this act,
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which shall be dealt with and punished as if this act had
not been passed.

52. And be it enacted, that the period of imprison-
Fro what nient in the provincial penitentiary, in pursuance of anyperiod the
imprison- sentence passed under this act or under any other act
nient is to be relating to the puiishnient of offences by confinementreckoned.

and imprisonment in the provincial penitentiary, shall be
held to commence from the period of passing such sen-
tence, whether the convict upon whom such sentence
shall be passed shall be removed to the said Provincial
Penitentiary forthwith, or be detained in custody in any
other prison or place of confinement, previously to such
rein oval.

Commence- 53. And bc it enacted, that this act shall commence
ment of this and take effect from and after the first day of January
act. one thousand eight hundred and forty two.

4 & 5. 'Vic. cH. 25.

An Act for consolidating and amfending the laws in this province,
relative to larceny and other offences connected therewith (r).

Preamble. WHEREAs it is expedient to amend and consolidate the
provisions contained in various statutes now in.force in
this province, relative to larceny and other offences of
stealing, and to burglary, robbery, and threats for the
purpose of robbery or extortion, and to embezzlement,
false pretences, and receipt of stolen property; Be it
therefore enacted by the Queen's most excellent Majesty,
by and with the àdvice and consent of the Legislative
Council and of the Legislative Assembly of the Province
of Canada, constituted and assembled by virtue of and
under the authority of an act passed in the parliament of
the United Kingdom of Great Britain and Ireland, in-
tituled an act to re-unite the provinces of Upper and

Commence- Lower Canada, and for the government of Canada; andment of this
act. it is hereby enacted by the authority of the same, that

(r) The act 5 & 6 Vie. eh. 5. changes the punishment di-
rected to be inflicted in many cases by this act.
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this act shall commence from and after the first day
of January, one thousand eight hundred and forty two.

2. And be it enacted, that the distinction between
grand larceny and petty larceny shall be abolished; and ts$t"ction'

every larceny, whatever be the value of the property srand and
stolen, shal be deemed to be of the same nature, andà pelarny
shall be subject to the same incidents in all respects, as al iarceny

. hall be con-
grand larceny was before the commencement of this act; sidered as
and every court whose power as to the trial of larceny grand larce-

was, before the commencement of this act, limited to
petty larceny, shall have power to try every case of Lar-
ceny, the punishment of which cannot exceed the punish-
ment hereinafter mentioned for simple larceny, and also
to try all accessories to such larceny. (s)

3. And be it enacted, that every person convicted of
simple larceny, or of any felony hereby made punishable Punishments

sa e ceticae heenfr for simple
like simple larceny, shall (except in cases hereinorfter °r
otherwise provided for) be liable, at the discretion of the felony pu-

mshable as
court, to be imprisoned at hard labour in the Provincial such.
Penitentiary for any term'not less than seven years, or
to be imprisoned in any other prison or place of confine-
ment for anv term not exceeding two years.

4. And with regard to the place and mode of im- For all of-
prisonment for al indictable offences punishable under IcfS under

thsact, hard
this act;-Be it enacted, that where any person shall be labour or so-

convicted of any felony or misdemeanor punishable under cn
this act, for which irhprisonment may be awarded, it shall may bo add-
be lawful for the court to sentence the offender to be im- on

(s) There is such an unity of interest between husband
and wife, that ordinarily the wife cannot steal the goods of
the husband, nor can an indifferent person steal the goods of
the husband by the delivery of the wife: and if the wife de-
liver the-goods of the husband to an indifferent person, for
that person to convert them to his own use, this is no larceny,
but if the person to whom the goods are delivered by-the wife,
be an adulterer, it is otherwise, and an adulterer eaui be pro-
perly cônvictéd of stealing the ihusband's'goods, though they
be deliveredl-to him by the wife; and it is as much a larceny
to steal her clothes, which are her husband's property, as it
would be to -steal: any thing else that ishis property-R. vs.
Tollett. 1 Car. & M. 112.

y
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prisoned, or to be imprisoned and kept to hard labour,
in the common Gaol, or House of Correction, and also to
direct that the offender shall be kept in solitary confine-
ment for any portion or portions of such imprisonment,
or of such imprisonment with hard labour, not exceeding
one month at any one time, and not exceeding three
nonths in any one year, as to the court in its discretion

shall seem meet.
5. And be it enacted, that if any person shall steal

St"ainC any tally, order, or other security whatsoever, entitling
private secu- or evidencing the title of any person or body corporate to
rities for
moneyor any share or interest in any public stock or fund, whether
warrants for of this Province or of the United Kingdom of Great
goods, &c.D
shaH be feio- Britain and Ireland, or of any British colony, or of any
ny, punisha- foreign state or colony, or in any fund of any body corpo-ble accord- ý
ing to the rate, company or society, or to any deposit in any Savings
esau seg Bank, or shall steal any debenture, deed, bond, bill, note,
goods. warrant, order, or other security whatsoever, for money

or for payment of monies, whether of this province or of
Great Britain, or of any British Colony, or of any foreign
state or colony, or shall steal any warrant or order for the
delivery or transfer of any goods or valuable thing, every
such offender shall be deemed guilty of felony, of the
same nature and in the same degree, and punishable in
the same manner, as if he had stolen any chattel of like
value with the share, interest, or deposit to which the
security so stolen may relate, or with the money due on
the security so stolen or secured thereby and remaining
unsatisfied, or with the value of the goods or other valu-

Rule ofinter- able thing mentioned in the warrant or order ; and each
pretation. of the several documents hereinbefore enumerated, shall,

throughout this act, be deemed for every purpose to be
included under, and denoted by the words "valuable
security."

6. And be it enacted, that whosoever shall rob any
Punishment person, and at the time of or immediately before or im-
of robbery mediately after such robbery, shall stab, eut, or wound
attended
with cutting, any person, shall be guilty of felony, and being convicted
&c. thereof shall suffer death.
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7. And be it enacted, that whosoever shall, being
armed with any offensive weapon or instrument, rob, or0f Robbery

attendedassault with intent to rob any person, or shal, together with vio-

with one or more person or persons, rob, or assault with lence-
intent to rob any person, or shall rob any person, and at
the time of or immediately before or immediately after
such robbery, shall beat, strike, or use any other per-
sonal violence to any person, shall be guilty of felony,
and being convicted thereof shail be liable, at the dis-
cretion of the court, to be imprisoned at hard labour in
the Provincial Penitentiary for the term of his natural
life, or for any term not less than seven years, or to be
imprisoned in any other prison or place of confinement
for any term not exceeding two years.

8.. And be it enacted, that whosoever shal accuse or
threaten to accuse, any person of the abominable crime of Punishment
buggery, conmitted either with mankind or with beast, or for obtairing

projicrty by
of any assault with intent to commit the said abominable threat of ac-

crime, or of any attempt or endeavour to commit the said Cun tu
abominable crime, or of making or offering any solicita- crimes.
tion, persuasion, promise, or threat to any person whereby
to move or induce such person to commit or permit the
said abominable crime, with a view or intent in any of
the cases aforesaid, to extort or gain from such person,
and shal by intimidating such person by such accu-
sation or threat, extort or gain from such person,
any property, shall be guilty of felony, and being con-
victed thereof shal be liable, at the discretion of the
court, to be imprisoned at hard labour in the Provincial
Penitentiary for the terni of his natural life, or for any
term not less than seven years, or to be imprisoned in
any other prison or place of confinement for any term not
exceeding two years.

9And be it enacted, that whosoever shal rob any
person, or. shall steal any chattel, money, or valuable se-
Curityfrom "the person of another, shal be liable, at thefroin theg.

discretion -of the court, to be imprisoned at hard labourp®s**
in the Provincial Penitentiary for any term not exceeding
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fourteen years nor less than seven years, or to be im-
prisoned in any other prison or place of confinement for
any term not exceeding two years.

10. And be it enacted, that whosoever shall assault
Punishient any person with intent to rob, shall be guilty of felony,
witit and being convicted thereof shal (save and except in
to rob. cases where a greater punishment is provided by this

act ) bc liable to be imprisoned for any term not ex-
ceeding three years.

11. And be it enacted, that whosoever shal, with
Attempting menaces or by force, demand any chattel, money, or
to~ obt«ti
property by valuable security, of any person with intent to steal the
menaces- same, shall be guilty of felony, and being convicted

thercof, shall be liable to be imprisoned for any term not
cxceeding three years.

12. And be it enacted, that if any person shall
sending knowingly send or deliver any letter or writing, demand-
tainliig ing of any person with menaces, and without any rea-

lexiacing sonable or probable cause, any chatte], money, or
extort valuable security ; or if any person shal accuse, or

y &c. threaten to accuse, or shall knowingly send or deliver
any letter or writing, accusing or threatening to accuse
any person of any crime punishable by law with death,
or transportation, or of any assault with intent to com-
mit any rape, or of any attempt or endeavour to commit
rape, with a view or intent to extort or gain from such
person any chattel, money or valuable security, every
such offender shal be guilty of felony, and being convic-
ted thereof, shal be liable, at the discretion of the court,
to be imprisoned at bard labour at the Provincial Peni-
tentiary for any term not less than seven years, or to be
imprisoned in any other prison or place of confinement
for any term not exceeding two years.

13. And bc it enacted, that if any person shall break
sacruIego and enter any church or chapel, and steal therein any chat-
when capital. tel, or having stolen any chattel, money, or valuable se-

curity in any church or chapel shall break out of the
same, every such ofiender being convicted thereof, shall
be liable to be imprisoned at hard labour at the Provin-
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cial Penitentiary for any term not less than seven years,
or to be imprisoned in any other prison or place of con-
finement for any terni not exceeding two years. (t)

14. And be it enacted, that whosoever shall burgla-
riously break and enter into any dwelling house, and shal BurgIars
assault with intent to murder any person being therein, ence to

or shall stab, cut, wound, beat, or strike any such person, sufrer death.

shall be guilty of felony, and being convicted thereof shall
suffer death.

15. And be it enacted, that whosoever shall be con-
victed of the crime of burglary shall be liable, at the dis- Punishment
cretion of the court, to be imprisoned at hard labour in o burglars.
the Provincial Penitentiary for the term of his natural
life, or for any terni not less than seven years, or to be
imprisoned in any other prison or place of confinement
for any terni not exceeding two years.

16. Provided always, and be it enacted, that so far
as the same is essential to the offence of burglary, the breaking
night shall be considered and is hereby declared to com- into a house

mence at nine of the clock in the evening of each day, burglary.
and to conclude at six of the clock in the morning of the
next succeeding day : And it is hereby declared that if Burglary.
any person shal enter the dwelling house of another with
intent to commit felony, or being in such dwelling house,
shall commit any felony, and shall in either case break
out of the said dwelling house in the night time, such
person shall be deemed guilty of burglary.

17. And be it enacted, that whosoever shall steal any
chattel, money or valuable security in any dwelling house, Stealing in a

dwelling
and shall by any menace or threat put any one, being house with
therein, in bodily fear, shall be guilty of felony, and being menaces.
convicted thereof, shal be liable to be imprisoned at hard
labour in the Provincial Penitentiary for any terni not

(t) The vestry of a parish church -was broken open and
robbed. It was formed out of what before had been the
church porch, but had a door opening into the church yard,
which could only be unlocked from the inside : Held, that this
vestry was part of the fabric of the church, and within the
meaning of an indictment for sacrilegiously breaking and
entering the church. R. vs. Evans, 1 & M. 298.

ý Y2
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exceeding fourteen years nor less than seven years, or toý
be imprisoned in any other prison or place of confinement
for any term not exceeding two years.

18. Provided always, and be it enacted, that no build-
What build- ing, although within the same curtilage with the dwelling
paro are bouse, and occupied therewith, shal be deemed to be
house for part of such dwelling bouse for the purpose of burglary,
capi tal
pw*poses. or for any of the purposes aforesaid, unlos there shal be

a communication between such building and dwelling
bouse, either immediate, or by means of a covered and
inclosed passage leading from the one to the other.

1.9. And be it enacted, that if any person shal break
Robbery in and enter any building, and steal therein any chattel,
ait:, building
%--iiuth money, or valuable security, such building being within
same curti- the curtilage of a dwelling house, and occupied therewith,
lage as theM
bause, but but not being part thercof, according to the provision
lint Jriv1i hereinbefore mentioned, every such offender, being con-
ofthe hiouse. victed thereof, (either upon an indictment for the same

offence, or upon an indictment for burglary, bouse break-
ing, or stealing to the value of five pounds sterling, in a
dwelling bouse, containing a separate count for such
offence,) shall be liable to be imprisoned at hard labour
in the Provincial Penitentiary for any term not exceeding
fourteen years, nor less than seven years, or to be impri-
soned in any other prison or place of confinement for any
term not exceeding two years.

20. And be it enacted, that if any person shall break
Robbery in a and enter any shop, warehouse, or counting bouse, and
sl1op, ware- steal therein any chattel, money, or valuable security,

every such offender, being convicted thereof, shall be
liable to any of the punishments which the court may
award as hereinbefore last mentioned.

21. And be it enacted, that if any person shal steal
stealin any goods or merchandize in any vessel, barge, or boat of
gonds frolii aV

csse ino a any description whatsoever, in any port of entry or dis-
port. river, charge, or upon any navigable river or canal, or in any
or caial, .SC. creek belonging to or. communicating with any such port,

river, or canal, or shal steal any goods or merchandize
from any dock, wharf, or quay, adjacent to any such port,
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river, canal, or creek, every such offender, being convicted
thereof, shall be liable to any of the punishments which
the court may award as hereinbefore last mentioned.

22. And be it enacted, that whosoever shall plunder
or steal any part of any ship or vessel which shall be in Punishment
distress, or wrecked, stranded, or cast on shore, or any
goods, merchandize, or articles of any kind belonging to
such ship or vessel, and be convicted thereof, shall be
liable, at the discretion of the court, to be imprisoned at
hard labour in the Provincial Penitentiary for any term not
exceeding fourteen years nor less than seven years, or to
be imprisoned in any other prison or place of confinement
for any term not exceeding two years.

23. And be it enacted, that if any goods, merchandize,
or articles of any kind, belonging to any ship or vessel in Persona in

0 0 possession of
distress, or wrecked, stranded, or cast on shore, as afore- shipwrecked
said, shall, by virtue of a search-warrant, to be granted as goods° fotsaîd sha, bygxving a
hereinafter mentioned, be found in the possession of any satisfactory
person, or on the premises of any person with his know- slial pay a
ledge, and such person being carried before a justice of penalty.
the peace, shall not satisfy the justice that he came law-
fuily by the same, then the same shall, by order of the
justice, be forthwith delivered over to, or for the use of,
the rightful owner thereof; and the offender, on convic-
tion of such offence before the justice, shal forfeit and
pay such sum ofmoney, not exceeding twenty pounds, as
to the justice shall seem meet.

24. And be it enacted, that if any person shal offer
or expose for sale any goods, merchandize, or articles r shipo
whatsoever, which shall have been unlawfully taken, or wrecked

gooàs for
reasonably so suspected so to have been, from any ship or sale, the

vessel in distress, or wrecked, stranded, or cast on shore °° 'e'" ac.
as aforesaid, in every such case any person to whom
the same shall be offered for sale, or any officer of the
customs, or peace officer, may lawfully seize the same,
and shal with all convenient speed carry the same, or
give notice of such seizure, to some justice of the peace;
and if the person who shal have offered or exposed the
same for sale, being duly summoned by such justice,
shall not appear and satisfy the justice that he came law-
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fully by such goods, merchandize, or articles, then the
same shall, by order of the justice, be forthwith delivered
over to, or for the use of the rightful owner thereof, upon
payment of a reasonable reward, (to be ascertained by the
justice,) to the person who seized the same ; and the of-
fender, on conviction of such offence by the justice, shal
forfeit and pay such sum of money not exceeding twenty
pounds, as to the justice shall seem meet.

25. And be it enacted, that if any person shall steal
The stealing, or shall for any fraudulent purpose take from its place of
cr "and deposit for the timie being, or from any person having the

otedings lawful custody thereof, or shall unlawfully and maliciously
of courts of obliterate, injure, or destroy any record, writ, return,
justice, &C. panel, process, interrogatory, deposition, affidavit, rule,

order, or warrant of attorney, or any original document
whatsoever, of or belonging to any court of justice, or
relatîng to any matter, civil or criminal, begun, depending
or terminated in any such court, or any bill, answer,
interrogatory, deposition, affidavit, order or decree, or
any original document whatsoever, of. or belonging to
any court, or relating to auy cause, or matter be-
gun, depending, or terminated in any such court,
or any notarial minute, or the original of any other au-
thentie act, every such offender shal be guilty of a
misdemeanor, and being conicted thereof, shah be
liable, at the discretion of the court, to be impri-
soned at hard labour in the provincial penitentiary for
any term not exceeding fourteen years, nor less than
seven years, or to be iniprisoned in any other prison
or place of confinement for any tern not exceed-
ing two years, or to suffer such other punishment
by fine or imprisonment, or by both, as the court shall
award; and it shal not in any indictment for such
offence be necessary to allege that the article, in respect
of which the offence is committed, is the property of any
person, or that the same is of any value.

26. And be it enacted, that if any person shall, either
The stealing, during the life of the testator or testatrix, or after bis or
&c., of wils. her death, steal, or for any fraudulent purpose destroy or

conceal, any wll, codicil, or other testamentary instru-
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ment, whether the same shal relate to real or personal
estate, or to both, every such offender shall be guilty of
a misdemeanor, and being convicted thereof, shal be
liable to any of the punishments which the court may
award, as hereinbefore last mentioned; and it shall not
in any indictment for such offence be necessary to allege
that such will, codicil, or other instrument, is the pro-
perty of any person, or that the same is of any value.

27. And be it enacted, that if any person shall steal
any original paper or parchment, written or printed, or ®it"ing"

partly written and partly printed, being evidence of the relative to
title, or of any part of the title to any real estate, every reai estates.

such offender shall be deemed guilty of a misdemeanor,
and, being convicted thereof, shal be liable to any of the
punishments which the court may award, as hereinbefore
last mentioned; and in any indictment for such offence,
it shall be sufficient to allege the thing stolen to be evi-
dence of the title, or of part of the title, of the person or
of sone one of the persons having a present interest,
whether legal or equitable, in the real estate to which the
same relates, and to mention such real estate or some
part thereof; and it shall not be necessary to allege the
thing stolen to be of any value.

28. Provided always, and be it enacted, that nothing
in this act contained relating to either of the misde- Thse prov-.
meanors aforesaid, nor any proceeding, conviction or wills and
judgment, to be had or taken thereupon, shall prevent, Vw1 frfl5S
lessen or impeach any remedy at law or equity, which iessen any
any party aggrieved by any such offence, might or would °rer
have had if this act had not been passed; but, neverthe- Conviction
less, the conviction of any such offender shall not be shail not be
received in evidence in any action at law or suit in equity "Ide in
against him ; and no person shal be liable to be con- asainst
victed of either of the nisdemeanors aforesaid, by any ofrender.

evidence whatever, in respect of any act done by him, if Ofrender
he shalh at any time previously to his being indicted for shalinot be
such offence, have disclosed. such act, on oath, in conse- byted

quence of any compulsory process of any court of law or disclosed by
equity in any action, suit, or proceeding which shall have himself.
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been bonafde instituted by any party aggrieved, or if he
shall have disclosed the same in any examination or depo-
sition before any commissioners of bankrupt.

29. And be it enacted, that if any person shall steal

hrses,cows, any horse, mare, gelding, colt or fllIy, or any bull, cow, ox,
sheep, 4c. heifer or calf, or any ram, ewe, sheep or lamb, or shall

wilfully kill any of such cattle with intent to steal the
carcase, or skin, or any part of the cattle so killed, every
such offender shall be guilty of felony, and, being con-
victed thereof, shall be liable, at the discretion of the
court, to be inprisoned at hard labour in the provincial

penitentiary for any term not exceeding fourteen years,
nor less than seven years, or to be imprisoned in any
other prison or place of confinement for any terni not
exceeding two years.

30. And be it enacted, that if any person shail steal
Stealing any dog, or shall steal any beast or bird ordinarily kept

or in a state of confinement, not being the subject of larceny
inea a îngo crfi

beasts or at common law, every such offender, being convicted
birds ordina- . b
rily kept in thereof before a justice of the peace, shall for every such
confinement, offence forfeit and pay, over and above the value of the
and not the
subjeets of dog, beast or bird, such suin of money not exceeding five
larcen. ~pounds, as to the justice shall scen meet.

31. And be it enacted, that if any person shal steal, or
Stealing shall cut, break, root up, or otherwise destroy or damage

treesro,.' with intent to steal, the whole or any part of anytree, sapling,
er grow- or shrub, or any underwood, wheresoever the same may

inig. be respectively growing, the stcaling of such article or
articles, or the injury done, being to the amount of a
shilling at the least, every such offender, being convicted
before a justice of the peace, shall for every such offence
forfeit and pay over and above the value of the article or
articles stolen, or the amount of the injury done, such a
sum of money, not exceeding five pounds, as to the jus-
tice shall seem nieet.

Stealing, fc. 32. And be it enacted, that if any person shall steal,
an ive or

dead fence, or shall eut, break, or throw down with intent to steal any

ee tile part of any live or dead fence, or any wooden post, al
or gate. or rail, set up or used as a fence, or *any stile or gatei
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or any part thereof, respectively, every such offender,
being convicted before a justice of the peace, shall for
every such offence forfeit and pay, over and above the
value of the article or articles so stolen, or the amount of
the injury done, such sum of noney, not exceeding five
pounds, as to the justice shall seem meet.

33. And be it enacted, that if the whole or any part
of any tree, sapling, or shrub, or any underwood, or* any
part of any live or dead fence, or any post, pale, rail, possession of
stile, or gate, or any part thereof, being of the value of o't'sat ae-
two shillings at the least, shal, by virtue of a search torilyýD accountiflg
warrant, to be granted as hereinafter mentioned, be found for it.
in the possession of any person, or on the premises of
any person with his knowledge, and such person, being
carried before a justice of the peace, shall not satisfy the
justice that he came lawfully by the saie, he shal on
L nviction by the justice, forfeit and pay, over and above
the value of the article or articles so found, any sum not
exceeding two pounds.

34. And be it enacted, that if any person shall steal,
or shall destroy, or damage with intent to steal any tree, Stealing &c.

C of any
sapling, shrub, bush, plant, root, fruit, or vegetable pro- vegetable
duction growing in any garden, orchard, nursery-ground production

;z ncin a garden,
hot-house, green-house, or conservatory, every such of- &c., punish-
fender being convicted thereof before a justice of the peace, ary
shall forfeit and pay, over and above the value of the ar- conviction.

ticle or articles so stolen, or the amount of the injury
done, such sum of money, not exceeding five pounds, as
to the justice shall seem meet ; and if any person so
convicted shal afterwards commit any of the said offences,
such offender shall be deemed guilty of felony, and being
convicted thereof shall be liable to be punished in the
same manner as in the case of simple larceny.

35. And be it enacted, that if any person shall steal,
or shall destroy or damage, with intent to steal, any culti- Stealng, &c.

vegetable
vated root or plant used for the food of man or beast, or for productions
medicine, or for distilling, or for dyeing, or for or in i gardens,
the course of any manufacture, and growing in any land &c.
open or enclosed, not being a garden, orchard or nursery-
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ground, every such offender, being convicted thereof be-
fore a justice of the peace, shal forfeit' and pay, over and
above the value of the article or articles so stolen, or the
amount of the injury done, such sum of money, not.ex-
ceeding twenty shillings, as to the justice shall seem meet,
and in default of payment thereof, together with the costs,
if ordered, shal be committed to the house of correction
for any term not exceeding one calcodar month, unless
payment be sooner made.

36. And be it enacted, that if any person shal steal
Stealing or rip, cut or break with intent to steal, any glass or
glass, wood-
work or fix- wood-work beloncring to any building whatsoever or any
tures of any lead, iron, copper, brass, or other metal, or any utensilkind frorn copr1ro u
buildings, or fixture, whether made of metal or other material, re-
"ire om spectively, fixed in or to any building whatsoever, or any

grounds. thing made of metal fixed in any land, being private pro-
perty, or for a fence to any dwelling house, garden or
area, or in any square, street, or other place, dedicated
to public use or ornament, every such offender shall be
guilty of felony, and being couvicted thercof, shal be
liable to be punished in the same nianner as in the case
of simple larceny; and in case of any such thing fixed in
any square, street, or other like place, it shall not be ne-
cessary to allege the sane to be the property of any
person.

37. And for the punishment of depredations coin-
Tenants and mitted by tenants and lodgers ; Be it enacted, that if
lodgers steal-b
ing any pro- any person shal steal any chattel or fixture let to be
perty from used by him or her, in or with any house or with anyhouses or
apartments hou'se or lodging, whether the contract shall have been
let to them. entered into by him or her, or by her husband, or by any

person on behalf of him or her, or her husband, every
such offender shall be guilty of felony, and being con-
victed thereof, shall be liable to be punished in the same
manner as in the case of simple larceny ; and in every such
case of stealing any chattel, it shall be lawful to prefer
an indictment in the common form as for larceny, and in
every such case of stealing any fixture, to prefer an indict-
ment in the same form as if the offender were not a

252



CRIMINAL LAW.

tenant or lodger, and in either case to, lay the property
in the owner or person letting to hire.

38. And for the punishment of depredations committed
by clerks and servants, in cases not punishable capitally; Clerks and

Be it enacted, that if any clerk or servant shal steal any stealing pro-

chattel, money, or valuable security belonging to or in the pt fejr
possession or power of bis master, every such offender,
being convicted thereof, shall be liable at the discretion
of the court, to be imprisoned at hard labour in the pro-
vincial penitentiary for any term not exceeding fourteen
years, nor less than seven years, or to imprisoned in any
other prison or place of confinement for any terni. not
exceeding two years.

39. And for the punishment of embezzlements com-
nitted by clerks and servants: Be it declared and enac- Ccerks or

ted, that if any clerk or servant, or any person employed fe'elg avy
for the purpose or in the capacity of a clerk or servant, money, &c.

shall by virtue of such employnent receive or take intoter a oun
his possession any chattel, monev or valuable security for, ad embez-

or in the naine or on the account of bis master, and shall be deemed to

fraudulently embezzle the same or any part thereof, every hv l*
such offender shall be deemed to have feloniously stolen it.
the same from his master, although such chattel, money
or security was not received into the possession of such
master otherwise than by the actual possession of bis
clerk, servant, or other person so employed; and every
such offender being convicted thereof shal be liable, at
the discretion of the court, to any of the punishments
which the court may award as bereinbefore last men-
tioned.

40. And for preventing the difficulties that have been
experienced in the prosecution of the last mentioned of- Distinet acts

fenders ; Be it enacted, that it shall be lawful to charge ment May
in the indictment and proceed against the offender for e charged

any number of 'distinct acts of embezzlement, not ex- indictment.
ceeding three, which may have been committed by him
against the same master within the space of six calendar
ronths from the first to 'the last of such acts ; and in
every such 'indictment, except where the offence shall

z
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relate to any chattel, it shall be sufficient to allege the
As to allega- embezzlement to be of money, -without specifying any
tion and
proof of particular coin or valuable security ; and such allegation,
property so far as regards the description of the property, shall beembezzled.

sustained if the offender shall be proved to have em-
bezzled any amount, although the particular species of
coin or valuable security of which such amount was com-
posed shall not be proved; or, if he shall be proved to
have embezzled any piece of coin or valuable security, or
any portion of the value thereof, although such piece of
coin or valuable security may have been delivered to him
in order that some part of the value thereof should be
returned to the party delivering the same, and such part
shall have been returned accordingly.

41. And for the punishment of embezzlements com-
Agents ern- mitted by agents entrusted with property, Be it enacted,
bezzling mo that if any money or security for the payment of moneyney Intrusted
to them to be shall be intrusted to any banker, merchant, broker, attor-
applied to
any special ney, or other agent, with any direction in writing to
purposes; apply such money or any part thereof, or the proceeds

or any part of the proceeds of such security for any pur-
pose specified in such direction, and he shall in violation
of good faith, and contrary to the purpose so specified, in
any wise convert to his own use or benefit such money,
security, or proceeds, or any part thereof, respectively,
every such offender shall be guilty of a misdemeanor, and
being convicted thereof shall be liable, at the discre-

Or embez. tion of the court, to be imprisoned at hard labour in the
zling any
goods or Provincial Penitentiary, for any term not less than seven

auabe se- years, or imprisoned in any other prison or place of con-
trusted to finement for any terma not exceeding two years, or to
them for safe
custody, or suffer such other punishment by fine or imprisonment, or
for any by both, as the court shalh award; and if any chattel or
special pur-
pose, guilty valuable security, or any power of attorney for the sale or
of amide- transfer of any share or interest in any public stock or
xneanor. tase faysaeo neeti n ulesoko

fund, whether of this province or of the United Kingdom
of Great Britain and Ireland, or of Great Britain or of
Ireland, or of any British colony or foreign state or colo-
ny, or in any fund of any body corporate, company, or
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society, shall be intrusted to any banker, merchant,
broker, attorney, or other agent for safe custody, or for
any special purpose, without any authority to sell, nego.
ciate, transfer, or pledge, and he shal in violation of
good faith, and contrary to the object or purpose for
which such chattel, security, or power of attorney shall
have been entrusted to him, sell, negociate, transfer,
pledge, or in any manner convert to his own use or bene-
fit such chattel or security, or the proceeds of the same
or any part thereof, or the share or interest in the stock
or fund to which such power of attorney shall relate or
any part thereof, every such offender shall be guilty of a
misdemeanor, and being convicted thereof, shall be liable
at the discretion of the court, to any of the punishments
which the court may award as hereinbefore last men-
tioned.

42. Provided always, and be it enacted, that nothing
hereinbefore contained relating to agents, shall affect any Not to af.

trustee in or under any instrument whatever, or any or
mortgagee of any property real or personal, in respect ofgagees.
any act done by such trustee or nortgagee in relation to
the property comprised in or affected by any such trust &c. receiving
or maortgage ; nor shall restrain any banker, merchant, monv les
broker, attorney, or other agent from receiving any money
which shal be or become actually due and payable upon
or by virtue of any valuable security according to the
tenor and effect thereof in such manner as he might have
done if this act had not been passed; nor from selling,
transferring, or otherwise disposing of any securities or Or disposing
effects in his possession, upon which he shall have any of securities
lien, claim, or demand, entitling him by law so to do; ney have a
unless such sale, transfer, or other disposal shall extend
to a greater number or part of such securities or effects,
than shall be requisite for satisfying such lien, claim, or
demand.

43. And be it enacted, that if any factor or agent, in-
trusted for the purpose of sale with any goods or mer- Factors
chandize, or intrusted with any bill of lading, warehouse pledging for

their own use'keeper7s or wharfinger's certificate or warrant or order for an goods,
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or docu- delivery of goods or merchandize, shall for his own bene--
1i'Âelts re- fit and in violation of good faith, deposit or pledge anylatiiig to0
soods en.. such goods or merchandise, or any of the said documents
tUthed the as a security for any money, or negociable instrument
purpose of borrowed or received by such factor or agent, at or before

the time of making such deposit or pledge, or intended to
neaior- be thereafter borrowed or received, every such offender

shall be guilty of a iisdemeanor, and being convicted
thercof, shall be liable, at the discretion of the court, to

% bere the bc iimprisoned at hard labour in the Provincial Peniten-
tiary for anv terni not less than seven years, or to be im-
prisoned in any other prison or place of confinement, for
any term not excecding two years, or to suffer such other
punishment by fine or iiprisonnent, or by both, as the
court shall award, but no such factor or agent shal be
liable to any prosecution for dcpositing or pledging any
such goods or merchandize, or any of the said documents,
in case the saine shall not be made a security for or
subject to the payient of any greater sun of money
than the aiount which at the timne of such deposit or
pledge was justly due and owing to such factor or agent
froni 11 principal, together with the amount of any bill
or bills of exchange drawn by or on account of such
principal, and accepted by such factor or agent,

44. Provided always, and be it enacted, that nothing
'iepsc pro- in this act contained, nor any preceding conviction or

1 i4n asjudgment to be had or taken thereupon against any
not lessen banker, merchant, broker, factor, attorney, or other agent
a Ie as aforesaid, shal pre'vent, lessen or impeach any remedy
party ag- at Iaw or in equity, which any party aggrieved by such
grieved noirC
lias. offence might or would have had if this act had not been

passed; but, nevertheless, the conviction of any such
offender shall not be received in evidence in any action
at law or suit in equity against him; and no banker,
merchant, broker, factor, attorney, or other agent as
aforesaid, shall be liable to be convicted by any evidence
whatever as an offender against this act, in respect of
any act done by him, if he shal at any time previously
to his being indicted for such offence have disclosed such
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act on oath, in consequence of any compulsory process of
any court of law or equity in any action, suit or proceed-
ing which shall have been bonafide instituted by any party
aggrieved, or if he shall have disclosed the same in any
examination or deposition before any commissioners of
bankrupt.

45. And whereas a failure of justice frequently arises
from the subtle distinction between larceny and fraud: Obtainiug
for remedy thereof, be it enacted, that if any person shall aisepre-
by any false pretence, obtain from any other person any tens ais-

chattel, money, or valuable security, with intent to cheat
or defraud any person of the same, every such offender
shall be guilty of a misdemeanor, and being convicted
thereof, shal be liable, at the discretion of the court, to
be imprisoned at hard labour in the Provincial Peniten-
tiary for any term not exceeding fourteen years, nor less
than seven years, or imprisoned in any other prison or
place of confinement for any term not exceeding two years,
or to suffer such other punishment, by fine or imprison-
ment, or by both, as the court shall award: Provided al-
ways, that if upon the trial of any person indicted for No acquittai

on the
such misdemeanor, it shal be proved that he obtained the ground that
property in question in any such manner as to amount in the caseproved
law to larceny, he shall not by reason thereof be entitled to amounts to

be acquitted of such misdemeanor; and no such indict- larceny.
ment shall be removeable by certiorari; and no person
tried for such misdemeanor shall be liable to be after-
wards prosecuted for larceny upon the same facts.

46. And with regard to receivers of stolen property,
Be it enacted, that if any person shall receive any chattel, Wbere the

money, valuable security, or other property whatsoever, orence s
the stealing or taking whereof shal amount to a felony, ®° t®,
either at common law or by virtue of this Act, such per- stoleu pro-
son knowing the same to have been feloniously stolen or Prt aeia hee
taken, every such receiver shall be guilty of felony, and as an acces-

'w 1 sory alter the
may be indicted and convicted either as an accessory af- fact, or for a
ter the fact, or for a substantive felony, and in the latter substantive

case, whether the principal felon shall or shall not have felony.
been previously convicted, or shall or shall not be amena-

z2
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ble to justice; and every such receiver howsoever convic-
ted, shall be liable, at the discretion of the court, to be
imprisoned at hard labour in the Provincial Penitentiary
for any term not exceeding fourteen years, nor less than
seven years, or imprisoned in any other prison or place of
confinement for any terma not exceeding two years; Pro-
vided always, that no person howsoever tried for receiv-
ing as aforesaid, shal be liable to be prosecuted a second
time for the saie offence.

47. And be it enacted, that if any person shal receive
where the any chattel, money, valuable security, or other property

o whatsoever, the stealincr taking, obtaining, or converting
whereof is made an indictable misdemeanor by this act,
such person knowing the same to have been unlawfully

may he pro- stolen, taken, obtained, or converted, every such receiver
shall be guilty of a misdemeanor, or may be indicted and

meanor. convicted thereof, whether the person guilty of the prin-
cipal misdeneanor shall or shall not have been previously
convicted thereof, or shall or shall not be amenable to
justice; and every such receiver shal on conviction, be
liable, at the discretion of the court, to be imprisoned at
hard labour in the provincial penitentiary for any other
terma not less than seven years, or to be imprisoned in any
other prison or place of confinement for any term not
exceeding two years.

48. And be it enacted, that if any person shall receive

AU receivers any chattel, rnoney, valuable security, or other property
may be tried whatsoever, knowing the same to have been feloniously
ivlire the
prprty is or unlawfully stolen, taken, obtained or converted, every
foutnd in such person whether charged as an accessory after the

fact to the felony, or with a substantive felony, or with a
. e misdemeanor only, may be dealt with, tried, and punishedthe~ recelingmaad JLÂA~

takvs place. in any district, county or place in which he shal have or
shall have had any sucb property in his possession, or in
any district, county, or place in which the party guilty of
the principal felony or misdemeanor may by law be tried,
in the same manner as such receiver may be deaIt with,
indicted, tried, and punished in the district, county, or
place where he actually received such property.
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49. And to encourage the prosecution of offenders, be0 The owner
it enacted, that if any person guilty of any such felony or of stoien pro.
misdeneanor as aforesaid, in stealing, taking, obtaining, perty prose-

. . cuting thief
or converting, or in knowingly receiving any chattel, or receiver
money, valuable security, or other property whatsoever, t conviction
shall be indicted for any offence by or on the behalf of restitution of
the owner of the. property, or his heir, curator, executor, his property.
or administrator, and convicted thereof, in such case the
property shaIl be restored to the owner or his represen-
tative; and the court before whom any such person shal
be so convicted, shall have power to award from time to
tiie writs of restitution for the same property, or to order
the restitution thereof in a surnmary manner: Provided
ahvays, that if it shall appear, before any award or order
made, that any valuable security shal have been bona
tide paid or discharged by some person or body corporate
liable to the payient thercof, or being a negotiable in- Exception.
strument, shall have been bona fide taken or received by
transfer or delivery by some person or body corporate,
for a just and valuable consideration, without any notice
or without any reasonable cause to suspect that the same
hac by any fclony or misdcemeanor been stolen, taken,
obtained, or converted as aforesaid, in such case the court
shall not award or order the restitution of such security.

.50. And be it enacted, that every person who shall
corruptly take any money or reward, directly or indirectly, Taking a
under pretence or on account of helping any person to orC hodingto
any chattel, money, valuable security, or other property the recovery
whatsoever, which shal by any felony or misdemeanor perty with-
have been stolen, taken, obtained, or converted, as afore- out bringng
said, shall (unless he cause the offender to be apprehended to trial.
and brought to trial for the same) be guilty of felony,
aud being convicted thereof, shall be liable, at the dis-
cretion of the court, to be imprisoned at bard labour in
the provincial penitentiary for any term not less than
seven years, or to be imprisoned in any other prison or
place of confinement for any term not exceeding two
years.

51. And be it enacted, that if any person shall publicly
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Advertising advertise a reward for the return of any property what-
a reward for soever, which shall have been stolen or lost, and shall in
the return of
stolen pro- such advertisement ure any words purporting that no

t wiur question wili be asked, or shall make use of any words in
any public advertisement, purporting that a reward will
be given or paid for any property which shall have been
stolen or lost, without seizing or making any irquiry after
the person producing such property, or shall promise or
offer in any such public advertisemuent to return to any
pawnbroker or other person who may have bought or
advanced noney by way of a loan upon any property
stolen or lost, the money so paid or advanced, or any
other sum of money or reward for the return of such
property, or if any person shal print or publish any such
advertisement in any of the above cases, every such per-
son shall forfeit the sum of twenty pounds for every such
offence, to any person who will sue for the same, by
action of debt to be recovered with full costs of suit.

52. And be it enaéted, that where the stealing or
neceivers of taking of any property whatsoever is by this act punish-

prpe te able on summary conviction, either for every offence, or
original. for the first and second offence only, or for the first
offence i
punishable offence only, any person who shall receive any such pro-
on s" piary perty, knowing the sane to be unlawfully come by, shallconviction.

on conviction thereof before a justice of the peace, be
liable for every first, second or subsequent offence of
receiving, to the same forfeiture and punishment to which
a person guilty of a first, second, or subsequent offence
of stealing or taking such property is by this act made
liable.

53. And be it enacted, that in the case of every felony
Principals in punishable under this act, every principal in the second
terecon degree, and every accessory before the fact, shall be pun-

accessories. ishable with death or otherwise, in the sane manner as
the principal in the first degree is by this act punishable;

Abettors_ and every accessory after the fact to any felony punish-
meanors. able under this act (except only a receiver of stolen pro-

perty), shal on conviction be liable to be imprisoned for
any tern not excecding two years ; and every person who
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shall aid, abet, counsel or procure the commission of any
misdemeanor punishable under this act, shall be liable to
be indicted and punished as a principal offender.

54. And be it enacted, that if any person shal aid,
abet, counsel, or procure the commission of any offence Abettors in

offences pLia-which is by this act punishable on summary conviction, ishable on
either for every time of its commission or for the first and convica
second time only, or for the first time only, every such
person shall, on conviction before a justice or justices of
the peace, be liable for every first, second or subsequent
offence of aiding, abetting, counselling, or procuring, to
the saine forfeiture and punishment to which a person
guilty of a first, second or subsequent offence as a prin-
cipal offender is by this act made liable.

55. And for the more effectual apprehension and dis-
covery of all offenders punishable under this act, Be it A person in

the act of
enacted, that any person found counmitting any offence committing

punishable either upon indictuient, or upon sunmary .n "e a
conviction, by virtue of this act, nay be immediately prehended
apprehended without a warrant, by any peace officer, or ar nt.a
by the owner of the property on or with respect to which
the offence shall be committed, or by the servant of any
person authorized by such owner, and forthwith taken
bfore soic neighbourirg ;tc -flthe peae, t VU dai A
with according to law; and if any credible witness shal uphon od
prove upon oath, before a justice of the peace, that there suspicion,
is reasonable cause to suspect that any property whatso- oath, xnay
ever, on or with respect to which any such offence shall have grant a

search war-been commîitted, is in any dwelling-house, out-house, gar- ra-t.
den, yard, croft, or other place or places, the justice may
granta warrant to search such dwelling-house, out-house,

garden, yard, croft, or other place or places, for such pro-
perty, as in the case of stolen goods ; and any person to
whou any property shall be offered to be, sold, pawned, A person
or delivered, if lie shall have reasonable cause to suspect * * °"
that any such offence has been committed, on or with stoien pro-
respect to such property, is hereby authorized, and if in porty isoffered, May
his power is required to apprehend and forthwith to carry seize the

before a justice of the peace the party offering the same, pry offead-
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together with such property, to be dealt with according
to law.

56. And be it enacted, that the prosecution of every
Limitation as offence punishable on summary conviction under thisto suxnmary
proceedings. act, shall be commenced within three calendar months

after the commission of the offence, and not otherwise;
and the evidence of the party aggrieved shall be admitted
in proof of the offence.

57. And for the more effectual prosecution of all
Mode of offences punishable on summary conviction under thisCompe11ins ihbl nsumr
the appear- act, Be it enacted, that where any person shall be
ance of per-
sons punish- charged on the oath of a credible witness before any
able on Sumn- justice of the peace, with any such offence, the justice
mnary Con- 

lvicton. .may summon the person charged to appear at a time and
place to be named in the summons; and if he shall not
appear accordingly, then (upon proof of the due service
of the summons upon such person by delivering the same
to him personally, or by leaving the same at bis usual
place of abode) the justice may either proceed to hear
and determine the case ex parte, or issue his warrant for
apprehending such person and bringing hin before him.
self, or some other justice or justices of the peace; or
the justice before whom the charge shall be made, may
(if he shall so think fit) without any previous summons
(unless when otherwise specially directed) issue such a
warrant; and the justice or justices before whom the
person charged shall appear or be brought, shal proceed
to hear and determine the case.

58. And with regard to the application of al forfeit-
Applicatlon ures and penalties upon sunmary convictions under this
of forfeitures act, Be it enacted, that every sum of money which shal
and penalties
On summarv be forfeited for, or as the value of any property stolen or
convictions- taken, or for or as the amount of any injury donc (such

value or amount to be assessed in each case by the con-
victing justice or justices), shall be paid to the party
aggrieved, if known, except where such party shall have
been examined in proof of the offence, and in that case,
or where the party aggrieved is unknown, such sum shall

Proviso. be applied in the same manner as a penalty: Provided
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always, that where several persons shall join in the com-
mission of the same offence, and shall, upon conviction
thereof each be adjudged to forfeit a sum equivalent to
the value of the property, or to the amount of the injury
done, in every such case no further sum shal be paid to
the party aggrieved than that which shall be forfeited by
one of such offenders only, and the corresponding sum or
sums, forfeited by the other offender or offenders, shall
be applied in the same manner as any penalty imposed
by a justice of the peace is bereinbefore directed to be
applied.

59. And be it enacted, that in every case of a sum-
mary conviction under this act, where the sum shall be Ir a person

forfeited for the value of the property stolen or taken, or '"I
for the amount of the injury done, or which shal be im.. shanl not
posed as a penalty by any justice or justices, together utc. the

with the costs, if awarded, (which costs such justice or comlit him.
justices is and are hereby authorized to award, if he or
they shal think fit, in any case of a summary conviction
under this act), shall not be paid either immediately after
the conviction, or within such period as the justice or
justices shall at the time of the conviction appoint,
which he or they is and are hereby authorized to appoint,
it shal be lawful for the convicting justice or justices
(unless where otherwise specially directed) to commit the
offender to the common gaol or house of correction, there Scal on m.
to be imprisoned only, or to be imprisoned and kept to
hard labour, according to the discretion of the justice or
justices, for any term not exceeding two calendar months,
where the amount of the sum forfeited, or of the penalty
imposed, or of both, as the case may be, together with
the costs, shail not exceed five pounds; and for any
term not exceeding six calendar months, where the
amount with costs shal exceed five pounds, and shal not
exceed ten pounds; the commitment to be determinable
in each of the cases aforesaid, upon payment of the
amount and costs.

60. Provided always, and be it enacted, that where
any person shall be summarily convicted, before a justice
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Justice may or justices of the peace, of any offence against this act,
discharge the and it shall be a first conviction, it shall be lawful for the
cer e justice or justices, if he or they shall so think fit, to dis-

charge the offender from his conviction, upon his making
such satisfaction to the party aggrieved, for damages and
costs, or either of them, as shall be ascertained by such
justice or justices.

61. And be it enacted, that it shall be lawful for the
Pardon for Queen's Majesty, and for the governor, lieutenant gover-
xion-payment o ocneto hspo
of moley. nor, or person administering the government of this pro-

vince, to extend the royal mercy to any person imprisoned
by virtue of this act, although he shall be imprisoned
for non-payment of money to some party other than the
crown.

62. And be it enacted, that in case any person con-
A summary victed of any offence punishable upon sumnary conviction
sh1i e a ar by virtue of this act, shall have paid the sui adjudged
to any othcr to be paid, together with costs, if awarded, under suchprocceidîng t
for the same conviction, or shall have reccived a remission thereof from
ofrence. the crown, or shall have suffered the imprisonment

awarded for non-payment thereof, or the imprisonment
adjudged in the first instance, or shall have been dis-
charged from his conviction in the manner aforesaid, in
every such case he shall be released from al further or
other procecdings for the saine cause.

63. And be it enacted, that the justice or justices
Form of before whom any person shall be convicted of any offence
conviction. against this act, nay cause the conviction to be drawn

up in the following form of words, or in any other forn
of words to the same effect, as the case shall require,
videlicet: " Be it remembered, that on the - day of

in the year of our Lord - at - in the dis-
trict of - (as the case may be) A. O. is convicted
before nie, J. P. one of her Majesty's justices (or before
us J. P. and S. L. justices) of the peace for the said dis-
trict, for that he, the said A. O. did (specify the of-
fence and the time and place when and where the same
was committed, as the case may be, and on a second con-
viction state the first conviction) and I, the said J. P.
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(or, we the said J. P. and S. L.) adjudge the said A. O,
for his said offence to be imprisoned in the - (or to
be imprisoned in the and there kept to hard labour)
for the space of - (or, to forfeit and pay - here
state the penalty actually imposed, or state the penalty
and also the value of the articles stolen, embezzled, or
taken, or the amount of the injury done, as the case may
be) and (in any case where costs shall be awarded) also
to pay the sum of - for costs, and in default of im-
mediate payment of the said sum (or sums,) to be im-
prisoned in the - (or to be imprisoned in the
and there kept to hard labour,) for the space of
unless the said sum (or sums,) shal be sooner paid (or,
and I or we) order that the said sum (or sums) shall be
paid by the said A. O. on or before the - day of
that the said sum of - (i e. the penalty only) shall
be paid to me (or us the convicting justice or justices,)
and that the sum of - (i. e. the value of the articles
stolen, or the amount of the injury done) shall be paid
to C. D. (the party aggrieved, unless he is unknown or
has been examined in proof of the offence, in which case
state that fact, and dispose of the whole like the penalty
as before) and (if the justice or justices shall think pro-
per to award the complainant his costs) I (or we) order
that the said sum of - for costs shall be paid to C.
D. (the complainant). Given under my hand and seal, (or
our hands and seals) the day and year first above men-
tioned."

64. And be it enacted, that in ail cases where by this
act two or more justices of the peace are authorised and One jtistire

xnay reccive
required to hear and determine any complaint, one jus- originai
tice shall be competent to receive the original informa- "c. xhe"e'
tion or complaint, and to issue the summons or warrant two.or more
requiring the parties to appear before two or more justices mpowered
of the peace; and after examination upon oath into the to hear and
merits of the said complaint, and the adjudication there- determine.

upon by any such two justices being macle, all and every
the subsequent proceedings to enforce obedience thereto,
or otherwise, whether respecting the penalty, fine, impri-

A A
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sonment, costs, or other matter or thing relating to the
offence, may be enforced by either of the said justices,
or by any other justice of the peace for the saime district,
county, city, town or place, in such and the like manner
as if donc by the same two justices who so heard, and
adjudged the said complaint; and where the original
complaint or information shall be made to any justice or
justices of the peace, different from the justice or justices
before whom the same shall be heard and determined,
the form of conviction shall be made conformable and
according to the fact.

65. And be it enacted, that in al cases where the
Appeal. sum adjudged to be paid upon any sumnmary conviction,

shall exceed five pounds, or the imprisonent adjudged
shall exceed one calendar month, or the conviction shall
take place before one justice only, any person who shall
think himself aggrieved by any such conviction, may ap-
peal to the next court of general, or quarter sessions,
which shall be holden not less than twelve days after the
day of such conviction, for the district, county, or place

Proviso. wherein the cause of complaint shall have arisen: Pro-
vided that such person shall give to the complainant a
notice in writing of such appeal, and of the cause and
matter thereof, within three days after such conviction, and
seven clear days at the least before such sessions ; and
shall also either remain in custody until the sessions, or
enter into recognizance with two sufficient sureties before
a justice of the peace, conditioned personally to appear
at the said sessions, and to try such appeal, and to abide
the judgment of the court thereupon, and to pay such
costs as shall bc by the court awarded; and on such be-
ing given, and such recognizance being entered into, the
justice before whom the sane shall be entered into, shall
liberate such person, if in custody; and the court at such
sessions shall hear and deternine the matter of the appeal,
and shall make such order therein, with or without costs
to either party, as to the court shall seem meet; and in
case of the dismissal of the appeal or the affirmance of
the conviction, the court shall order and adjudge the offen-
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der to be punished according to the conviction, and to
pay such costs, if any, as shall be awarded, and shall, if
necessary, issue process for enforcing such judgment.

66. And be it enacted, that every justice of the peace
before whom any person shall be convicted of any offence Convictions
against this act, shal transmit the conviction to the next rtned to
court of general or quarter- sessions, which shall be hol- quarter

C sessions.
den for the district, county or place wherein the offence
shall have been committed, there to be kept by the pro-
per officer among the records of the court, (u) and upon 1 9 aT
any indicttnent or information against any person for a sub- ruture cases.

sequent offence, a copy of such conviction, certified by
the proper officer of the court, or proved to be a true
copy, shall be sufflicient evidence to prove a conviction for
the former offence, and the comiction shall be presumed to
have been unappealed against, until the contrary be shewn.

67. And for the protection of persons acting in the venue in
execution of this act ; Be it enacted, that al actions and ainst prt-
prosecutions to be commenced against any person for any sons actins

thing done in pursuance of this act, shall be laid and tried uder this

(u) Magistrates having convicted a party, drew up a con-
viction and returned it to the clerk of the peace; and on an
action being brought against them, they put in the conviction
returned to the clerk of the peace, which was open to some
format objection, and also another conviction drawn up after-
wards in a more formai shape; Semlble, that there is no im-
propriety in this course of proceeding, provided the latter
conviction is according to the truth, and supported by the
facts of the case.-Selwood vs. Mount. 9 C. & P. 75. Whe-
ther or not a justice of the peace may draw up a corrected re-
cord of a suinmary conviction, after he bas returned one
record of it to the quarter sessions, he cannot do so in a case
where the first conviction bas been brought up by certiorari
and quashed. Where a prisoner bas been brought up on
habeas corpus, and discharged on the ground of the ins.uffi-ý
ciency of the conviction, as appearing by the recital in the
warrant of commitment, the conviction itself not having been
brought up by the crown, and the certiorari having been
taken away from the prisoner by statute, such proceeding is,
equivalent to a quashing of the first conviction, and a justice
of the peace cannot afterwards draw up another formai one..
-Chancy vs. Payne. 1 Gale & », Z4$.- Q. B.. 712.%
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in the district, county, or place where the fact was con-
mitted, and shall be commenced within six calendar
months after the fact committed, and not otherwise;

a *ti* n and notice in writing of such action and of the cause
thereof, (v) shall be given to the defendant, one calendar
month at least before the commencement of the action;
and in any such action the defendant may plead the

is e, &c. gencral issue, and give this act and the special matter in
evidence in any trial to be had thereupon, and no plaintiff
shall recover in any such action, if tender of sufficient
amends shall have been made before such action brought,
or if a sufficient sum of money shall have been paid into
court after such action brought by or on behalf of the
defendant; and if a verdict shall pass for the defendant,
or the plaintiff shall become non-suit, or discontinue any
such action, after issue joined, or if upon demurrer or
otherwise, judgment shall be given against the plaintiff,
the defendant shall recover his fuU costs as between attor-
ney and client, and have the like remedy for the same as
any defendant bath by law in other cases; and though a
verdict shall be given for the plaintiff in any such action,
such plaintiff shall not have costs against the defendant,
unless the judge before whom the trial shal be had shall
certify bis approbation of the action and of the verdict
obtained thereupon.

68. And be it enacted, that if any person having
rhis act to stolen or otherwise unlawfully taken any chattel, money,

es rom- valuable security, or other property whatsoever, the
ttedout of stealing or unlawfully taking whereof is made punishable

ie certain by indictient, by any of the provisions of this act, in any
cases. part of her Majesty's dominions, shall afterwards have the

same property in bis possession in any part of this pro-
vince, he may be dealt with, indicted, tried and punished
for such offence under this act, in that part of this pro-
vince where he shal so have such property, in the same

(v) A notice of action is insufficient, if the place where the
fact was committed, which is made the subject of the action,
is not stated.-Kimble vs. McGarry. Mich. Term, 1843.-
Martins vs. Upcher. 6 Jurist, 582.
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nianner as if he had actually stolen or unlawfully taken it
in that part; and if any person in any part of this pro-
vince shall receive or have any chattel, money, valuable
security, or other property whatsoever, which shall have
been stolen or otherwise unlawfully taken in any other
part of her Majesty's dominions, such person knowing
the said property to have been stolen or otherwise unlaw-
fully taken, he may be dealt with, indicted, tried, and
punished for such offence in that part of this province
where he shall so receive or have the stolen property, in,
the sanie manner as if it had been originally stolen or
unlawfully taken in that part of this province as aforesaid.

69. And be it enacted, that all fines, forfeitures and
penalties inosed by this act, and all suns expressed as to

the value of any goods, chattels or other property hercin
mentioned, shall be decmed and taken to be current
money of this province.

70. And be it enacted, that all acts or partsof acts or
provisions oflawin force in this province, or any part thereof All arts
immediately before the time when this act shall come in this act
force,which shall be inconsistent with or contradictory to this repealed.

act, or which make any provision in any matter provided
for by this act other than such as is hereby made in such
matter, shall, from and after the tine when this act shall
come into force, be and they are hereby repealed, except
in so far as may relate to any offence committed before
the said time, which shall be dealt with and-punished as if
this'act had not been passed.

4 & 5 Vic. ca. 26.
An Act for consolidatinq and anending the Laws in this Pro-

vince relative to malicious injuries to property.
WHîEREAS it is expedient to amend and consolidate the
provisions contained in various statutes now in force in Preanble.
this province relative to malicious injuries to property;
Be it therefore en*-cted by the Queen's nost excellent
Majesty, by and with the advice and consent of the Le-
gislative Council and of the Legislative Asseinbly of the

A A1 2
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Province of Canada, constituted and assembled by virtue
of and under the authority of an act passed in the parlia-
ment of the, United Kingdom of Great Britain and Ireland,
intituled, "An Act to Re-unite the Provinces of Upper
and Lower Canada and for the government of Canada;"

commence- and it is hereby enacted by the authority of the same,
ment of this that this act shall commence from and after the first dayact. of January one thousand eight hundred and forty-two.

2. And be it enacted, that whosoever shall unlawfully
Setting fire and maliciously set fire to any dwelling-house, any person-
to a dwelling béing therein, shall be guilty of felony, and being con-house, &C. victed thereof shall suffer death. (w)

3. And be it enacted, that whosoever shall unlawfully
Setting fire and maliciously set fire to any church, chapel or meeting
or a rcape, house for the exercise of any mode or form of religious

ifouse, ware- worship whatever, or shall unlawfully and maliciously set
lhouse, &c. fire to any house, stable, coach-house, out-house, ware-

house, office, shop, mill, malt-house, hop-oast, barn, or
granary, or to any building or erection used in carrying
on any trade or manufacture, or any branch thereof,
whether the same or any of them, respectively, shallthen.
be in the possession of the offender, or in the possession
of any other person, shall be guilty of felony, and being
convicted thereof, shall be liable, at the discretion of the
court, to be imprisoned at hard labour in the provincial
penitentiary for the term of his natural life, or for any
term not less. than seven years, or to be imprisoned in
any other prison or place of confinement for any term not
exceeding two years.

4. And be it enacted, that if any person shall unlaw-
fuly and maliciously cut, break or destroy, or damage

Destroying with intent to destroy, or to render useless, any goods or
ieooen, article of silk, woollen, linen or cotton, or of any one or

cotton goods more of those materials, mixed with each other or mixed

(w) In a case of arson, it was proved that the floor near
the hearth was scorched. ,It was charred in a trifling way.
It had been at a red heat, but not in a blaze. Held, that this
-would. be a sufficient burning to support an indictient for
arson.-R. vs. Parker. 9 C. & P. 45.
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with any other material, or any frame-work-knitted piece, in the loom,
stocking, hose or. lace, respectively, being in the loom or &c.orany
frame, or on any machine or engine, or, on the rack. or bîongi>g to
tenters, or in any stage, process, or progress of manufac-t hose manu-

ture; or shall unlawfully and maliciously cut, break, or
destroy, or damage with intent to destroy or to render
useless, any warp or shute of silk, woollen, linen, or
cotton, or of any one or more of those materials mixed
with each other, or mixed with any other material, or any
loom, frame, machine, engine, rack, tackle, or implement,
whether fixed or moveable, prepared for or employed in
carding, spinning, throwing, weaving, fulling, shearing, or
otherwise manufacturing or preparing any such goods or
articles: or shall by force enter into any house, shop,
building, or place, with intent to commit any of -the
offences aforesaid, every such offender shall be guilty of
felony, and being convicted thereof, shall be liable, at the
discretion of the court, to be imprisoned at hard labour
in the provincial penitentiary for any term not less than
seven years, or to be imprisoned in any other prison or
place of confinement for any term not exceeding twó
years.

5. And be it enacted, that if any person shall unlaw-
fully and maliciously cut, break, or destroy, or damage Destroying
with intent to destroy or to render useless, any thrashing erhing or
machine, or any machine or engine, whether fixed or machines in

any other
moveable, prepared for or employed in any manufacture manufacture
whatsoever (except the manufacture of silk, .woollen, fregong
linen, or cotton goods, or goods of any one or more of
those materials mixed with each other, or mixed with any
other material, or any frame-work-knitted piece, stocking,
hose, or lace) every such offender shall be guilty of
felony, and being convicted thereof, shall be liable, at the
discretion of the court, to be imprisoned at hard labour
in the Provincial Penitentiary for any term not less than
seven years, or in any other prison or place of confine-
ment for any term not exceéding two years.

6. And be it enacted, that if any persons, riotously
and tunultuously assembled together to the disturbance
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Riotously of ·the public peace, shal unlawfully and with force de
demolishing molish, pull down, or destroy, or begin to demolish,
&c. a church,
chapel, r pull down, or destroy any church, chapel, or meeting
cuse, or house, for the exercise of any mode or form of religious
buildings, or worship, or any bouse, stable, coach-house, out-house,
any inachi-
nery ued warehouse, office, shop, mill, malt-house, hop-oast, barn,
in avr or granary, or any building or erection used in carrying

on any trade or manufacture, or any branch thercof, or
any machinery, whether fixed or moveable, prepared for
or employed in any manufacture, or in any branch thereof,
every such offender shall be guilty of felony, and being
convicted thereof, shall be liable, at the discretion of the
court, to be imprisoned at bard labour in the Provincial
Penitentiary for the term of his natural life, or for. any
term not less than seven years, or to be imprisoned in
any other prison or place of confinement for any term not
exceeding two years. (x)

Setting fire 7. And be it enacted, that whosoever shall unlawfully
to shi s or and maliciously sc fire to, cast away, or in any wise des-vessels with . n
intent to troy any ship or vessel, either with intent to murder any
commit
nurder. person, or whereby the life of any person shall be endan-

(x) If rioters attack a house and have begun to demolish it,
but leave off of their own accord after having gone a certain
length, and before the act of demolition is completed, this is
evidence froni which a jury might infer that they did fnot
intend to demolish the bouse : but if the mob were prevented
from going on by the interference of the police or any other
force, that would be evidence to shew that they were com-
pelled to desist from that which they had designed, and it
would be for the jury to infer that they had begun to demo-
lish within the statute.-R. vs. Howell. 9 C. & P. 437. Des-
troying moveable shutters is not a beginning to demolish, as
they are not a part of the freehold, but a destruction of the
house by fire is a demolishing, and it makes no difference if
part of the object of the rioters,in demolishing the house was
to injure a person who had taken refuge there.-Ib. The
jury cannot find persons guilty on an indictment under this
section, unless they thiuk that their intention was so to destroy
the house, as in fact to leave it no house at all; and no injury,
however extensive, short of the actual demolition of the very
walls of the building, is contemplated by the provisions of ïhe
act.--R. vs. Adams. 1 Car. & M. 299.
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gered, shall be guilty of felony, and being convicted
thereof shall suffer death.

8. And be it enacted, that whosoever shall unlawfully flanging out
exhibit any false light or signal, with intent to bring any ae siehts
ship or vessel into danger, or shal unlawfully and mali- shipwreck.

ciously do any thing to the immediate loss or destruction
of any ship or vessel in distress, shal be guilty of felony,
and being convicted thereof shall suffer death.

9. And be it enacted, that whosoever shall unlawfully Setting fire
to ships orý

and .maliciously set fire to, or 4n any wise destroy any vessels with
ship or vessel, whether the same be completed or in an intent todestroy the
unfinished state, or shall unlawfully and maliciously set same.
fire to, cast away, or in any wise destroy any ship or
vessel, with intent thereby to prejudice any owner or part
owner of such ship or vessel, or of any goods on board the
same, or any person that hath underwritten or shal
underwrite any policy of insurance upon such ship or
vessel, or on the freight thereof, or upon any goods on
board the same, shal be guilty of felony, and being con-
victed thereof shall be liable, at the discretion of the
court, to be imprisoned at bard labour in the Provincial'
Penitentiary for the term of his natural life, or for any
other term not less than seven years, or to be imprisoned
in any other prison or place of confinement for any time
not exceeding two years.

10. And be it enacted, that whosoever shal by force
prevent or impede any person endeavouring to save his Inpeling

aIny personlife from any ship or vessel which shall be in distress, or endeavour-
wrecked, stranded, or cast on shore (whether he shall be ing any
on board or shall have quitted the same,) shall be guilty ship
of felony, and being convicted thereof shal be liable, at wrecked, &c.

the discretion of the court, to be imprisoned at hard la-
bour in the Provincial Penitentiary for the term of his
natural life, or for any term not less than seven years, or
to be imprisoned in any other prison or place of confine-
ment for any term n ot exceeding two years. Destroying

11 . And be it enacted, that whosoever shall. unlawfully wrecks or
and,,maliciously destroy any part of any ship or vessel any artices

belonging
which shall be in distress, or wrecked, stranded, or cast thereto.
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on shore, or any goods; merchandise, or article of any
kind belonging to such ship or vessel, shal be guilty of
felony, and being convicted thereof shall be liable, at the
discretion of the court, to be imprisoned at hard labour
in the Provincial Penitentiary for any term not less than
seven years, or to be imprisoned in any other prison or
place of confinement for any term not exceeding two
years.

12. And be it enacted, that if any person shall unlaw-

estra yik fully and maliciously break down or eut down any sea bank
&c. or works or sea wall, or the bank or wall of any river, canal, or marsh,
or ca ver whereby any land shal be overflowed or dainaged, or
fciony. shall be in danger of being so, or shal unlawfully and

maliciously throw down, level, or otherwise destroy any
lock, sliice, flood-gate, or other work on any navigable
river or canal, every such offender shall be guilty of
felony, and being convicted thereof, shall be imprisoned

for any term not exceeding four years; and if any person
the piles of shall unlawfully and maliciously eut off, draw up or remove

"eor oa-ibng any piles, chalk, or other materials fixed in the ground
any damage and used for securing any sea bank or sea wall, or the
to obstruct
the naviga. bank or wall of any river, canal, or nmarsb, or shal un-
tIon of a lawfully and maliciously open or draw up any flood-gate,river or
canal. or do any other injury or mischief to any navigable river

or canal with intent, and so as thereby to obstruct or
prevent the carrying on, completing, or maintaining the
navigation thereof, every such offender shall be guilty of
felony, and being convicted thereof shall be imprisoned for
any term not exceeding two years.

14. And be it enacted, that if any person shall unlaw-
to a fully and maliciously pull down, or in any wise destroy

bridge. any public bridge, or do any injury with intent, and so as
thereby to render such bridge or any part thereof danger-
ous or impassable, every such offender shall be guilty of
felony, and being convicted thereof, shal be imprisoned
for any term not exceeding four years.

Destroying 14.- And be it enacted, that if any person shall unlaw-
a tur"pike fully and maliciously throw down, level, or otherwise
gate, tol&-
bouse, &c. destroy, in whole or in part, any turnpike gate, or any
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wall, chain, rail, post, bar, or other fence belonging to any
turnpike gate, or set up or erected to prevent passengers,
passing by without paying any toll directed to be paid by
any act or acts, ordinance or ordinances, relating thereto,
in force in this province, or any bouse, building, or weigh-
ing engine erected for the better collection, ascertainment,
or security of any such toI, every such offender shal be
guilty of a misdemeanor, and being convicted thereof,
shal be punished accordingly.

15. And be it enacted, that if any person shall unlaw-
fully and maliciously break down or otherwise destroy the Breaking
dam of any fish pond, or of any water which shal be down'the
private property, or in which there shal be any private fishery, &c.
right of fishery, with intent thereby to take or destroy or mill dam.

any of the fish in such pond or water, or so as thereby to
cause the loss or destruction of any of the fish, or shall
unlawfully and maliciously put any lime or other noxious
material in any such pond or water, with intent thereby
to destroy any of the fish therein, or shali unlawfully and
maliciously break down or otherwise destroy the dam of
any mill pond, every such offender shall be guilty of a
misdemeanor, and being convicted thereof, shall be
punished accordingly.

16. And be it enacted, that if any person shall unlaw- Kimling or
fully and maliciously kill, maim, or wound any cattle, maiming
everv such offender shall be guilty of felony, and being catte.
convicted thereof, shal be liable, at the discretion of the
court, to be imprisoned at hard labour in the Provincial
Penitentiary for any term not less than seven years, or
to be imprisoned in any other prison or place of confine-
ment for any term not exceeding two years.

17. And be it enacted, that whosoever shall unlaw-
fully or,. maliciously set fire to any stack of corn, grain, setting fire

to agricultu-pulse, peat, coals, charcoal, or wood, or any steer ofraiproduce.
wood, shall be guilty of felony, and being convicted
thereof shall be liable, at the discretion of the court, to
be imprisoned at hard labour. in the Provincial Peniten-
tiary for the term of his, natural life, or for any term not
less .than seven years, or to be imprisoned in any other
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prison or place of confinement for any term not exceeding
two years.

18. And be it enacted, that if any person shall unlaw-
Destroying fully and maliciously cut or otherwise destroy any hop-

' binds, growing on poles in any plantation of hops, every
such offender shall be guilty of felony, and being con-
victed thereof, shall be imprisoned for any terni not
exceeding four years.

19. And be it enacted, that if any person shallunlaw-
Destroying fully and maliciously cut, break, bark, root up, or other-
or damaging wise destroy or damage the whole or any part of any tree,trees, shrubs, pr n
efc. growing sapling, or shrub, or any under-wood, respectively growing

a in any park, pleasure-ground, garden, orchard, or avenue,
or in any ground adjoining or belonging to any dwelling-
house, every such offender shall be guilty of a misde-
meanor, and being convicted thereof, shall be punished
accordingly; and if any person shall unlawfully and ma-
liciously cut, break, bark, root up, or otherwise destroy

The like as or damage the whole or any part of any tree, sapling, orto trees, &C.
growing shrub, or any underwood respectively, growing elsewhere
elsewhere, ifC
the damage than in any of the situations hereinbefore mentioned,
exceed one every such offènder (in case the amount of the injury
pound. done shall exceed the sum of one pound) shall be guilty

of a misdemeanor, and being convicted thereof, shal be
punished accordingly.

20. And be it enacted, that if any person shall unlaw-
Destroying fully and maliciously eut, break, bark, root up, or other-
or damaging wise destroy or damage the whole or any part of any tree,
trees, shrubs,
or under- sapling, or shrub, or any underwood, wheresoever the
wood, &C. same may be respectively growing, the injury done beingwheresoever 0
growing, to to the amount of one shilling at the least, every such
the amount th leseeyuc
of damage offender, being convicted thereof before a justice of the
punishable peace, shall forfeit and pay, over and above the amount
on summar
conviction. of the injury done, such sum of money not exceeding one

pound as to the justice shall seem meet.
Destroying 21. And be it enacted, that if any person shall unlaw-

Setrale orflly and maliciously destroy, or damage with intent to
production destroy any plant, root, fruit or vegetable production,
in a garden
&C. growing in any garden, orchard, nursery ground, hot-
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house, green-house, or conservatory, every such offender
being convicted thereof before a justice of the peace,
shall forfeit and pay, over and above the amount of the
injury done, such sum of money ,not exceeding two
pounds, as to the justice shall seem meet.

22. And be it enacted, that if any person shal unlaw-
fuly and maliciously destroy, or damage with intent to Destroying

destroy, any cultivated root or plant used for the food of&rodCtion
man or beast, or for medicine, or for distilling, or for dye- C g0

in gardens
ing, or for or in the course of any manufacture, and
growing in any land, open or enclosed, not being a garden,
orchard, or nursery ground, every such offender being
convicted thereof before a justice of the peace, shall
forfeit and pay, over and above the amount of the injury
done, such sum of money not exceeding twenty shillings,
as to the justice shall seem meet.

23. And be it enacted, that if any person shall un-
lawfully and maliciously cut, break, throw down, or in D..ro
anywise destroy any fence of any description whatsoever, &c. auy

fence,w,or any wall, stile, or gate, or any part thereof respectively, s o gae.
every such offender, being convicted, before a justice of
the peace, shal forfeit and pay, over and above the
amount of the injury done, such sum of noney not ex-
ceeding one pound, as to the justice shal seem meet.

24. And be it enacted, that if any person shail wil-
fully or. maliciously commit any damage or, injury or Persons

spoil to or upon any real or personal property whatsoever, dan-iageto

either of a publie or private nature, for which no remedy roPerty
or punishment is hereinbefore provided, every such person PreviousTry provided, fo r,
being convicted thereof, before a'justice of the peace, shall ay be com-
forfeit, and pay such sum of money as shall appear to the bv ay
justice to be a reasonable compensation for the damage, comnpensa-
injury or spoil so committed, not exceeding the sum of enne
five pounds ; which sum of money shal in case of private a-
property, be paid to the party aggrieved, except where
such party shall have been examined in proof of the of-
fence; and in such case, or in the case of property of a
public nature, or wherein any public right is concerned,
the money:shall- be applied in such manner as every pen-

B B
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alty imposed by a. ajustice, of the peace under. this act,, is
hereinafter directed to. be applied: Provided always, that,
nothing herein contained shall extend to any case where
the party trespassing acted under a fair and reasonable
supposition that he had a right to do the act complain.
ed of.

25. And be it enacted, that every punishment and
Malice at the forfeitute by this act imposed on any person maliciously
esetia1 to committing any offence, whetherthe same be punishable
any offence upon indictment, or upon summary conviction, shall equally.
act. apply and be enforced, whether the offence be committed

from malice conceived against the owner of the property
in respect of which it shall be committed or otherwise.

26. And be it enacted, that in the case of every felony
Principals in punishable under this act, every principal in the second
the second
degree and degree, and every accessory before the fact, shall be pun-
accessories. ishable with death or otherwise, in the same manner as

the principal in the first degree is by this act punishable ;
Aettors in and every accessory after-the fact to any felony punishar
misdemea- ble under this act, shall, on conviction, be liable to be
nors. imprisoned for any term not exceeding two years, and

every person who shal aid, abet, counsel, or procure the
commission of any misdemeanor, punishable under this
act, shall be liable to be indicted and punished as a prin-
cipal offender.

27. And be it enacted, that where any person shall be
The court convicted of any indictable offence punishable under this
MIy, for all act, for which imprisonment may be awarded,,it shall: b,eOffenees
within this lawful for the court to sentence the offender to be impri.
act, order
hardlabour soned, or to be imprisoned and kept to hard labour, in
or solitary the common gaol or house of correction; and, also.to
confnement, direct th4 the offender shall be kept in solitary confine-,

ment for any portion or portions of such imprisonment,
or of such imprisonment with hard labour, not exceeding
one .month .,at any one time, and not exceeding.tlreg
months in any one year; as to the court in its disexetion,
shall seem. meet.

28. And for the more effectual apprehensior ,of il
offenders against this act" ;Be'it enacted, that an eipep
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fouhd committing (y) any offence against this act, whether Persons in
the, same be punishable upon indictment or upon sum- the act of

mary conviction, may be immediately apprehended, with- comm"Ing
out a warrant, by any peace officer or the owner of the may be

apprehended
property injured, or his servant or any person authorized without a
by him, and forthwith taken before some neighbouring warant
justice of the peace, to be dealt with according to law.

29. And be it enacted, that the prosecution for every
offence punishable on summary conviction under this act, Limitation
shall be commenced within three calendar months after a to

the commission of the offence, and not otherwise; and proceedings.
the evidence of the party aggrieved shall be admitted in
proof of the offence, and also the evidence of any inha- competency
:>itanit of the district, county, or place in which the of witlesses.

offence shall have been committed, notwithstanding any
forfeiture or penalty incurred by the offence may be pay-
able to any public fund of such district, county, or place.

30. And for the more effectual prosecution of all of-
fences punishable on summary conviction under this act; Mode of
Be it enacted, that where any person shall be charged ou- compeiling
the -oath of a credible witness, before any justice of the the appear-

-péace, with any such offence, the justice may summon fe un
ishable onthe person charged to appear at a time and place to be s ary

naméd in such summons, and if he shall not appear ac.. conviction.

cordingly (then upon proof of the due service of the
summons upon such person, by delivering the same to
him personally, or by leaving the same at his usual place
of abode) the justice may 'either proceed to hear and
determiné the case ex parte, or issue his warrant for
apprehending such person, and bringing him before him-
self or some other justice of the peace ; or the justice
before whom the charge shall be made, may, if he shall so

) If under this, clause a party has ar-rested another, as
eig' found committing an offence against this aet, under cir-

cumstances which afford reason for thinking that he was at
the time committing such offence, though in reality he was
not, and an action is, brought for the arrest, the defendant is
éüit1èd to notice of action undes 0..-.Cnn v. Clipperto0
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think fit, without,ýany, previous summons:(unless where
otherwise, specially directed) issue. such warrant; and the
justice before wbom the person :charged shal appear or
be brought, sball proceed to hear and determine the
case.

31. And be it enacted, that where any offence: is by
Ahettors in this act punishable on summary conviction, any person

pu shabIe who shall aid, abet, counsel, or procure the commission
ry of such offence, shall on conviction before a justice*-of

the peace, be liable for every such offence of aiding,
abetting, counselling, or procuring, to the same forfeitu're
and punishment to which a person guilty of such offence
as a principal offender is by this act made liable.

32. And with regard to the application of al forfei-
Applicntion tures and penalties upon summary convictions under this
0!' f.ýilfeititres
amti p)ealties act; Be it enacted, that every sum of money which shall

be forfeited for the amount of any injury done, (such
comictions. amount to be assessed in each case by the convicting

justice) shall be paid to the party aggrieved, if known,
except where such party shall have been examined in
proof of the offence ; and in that case, or where the party
aggrieved is unknown, such sum shall be applied in the
sanie manner as a penalty; and every sum which shall be
imposed as a penalty by any justice of the peace, whether
in addition to such amount or otherwise, shall be paid to
the convicting justice: Provided always, that where seve-

Proviso. rai persons shall join in the commission of the same:of;
fence, and shall, upon conviction thereof, each be adjudg-
ed to forfeit a sum equivalent to the amount of the inju-
ry done, in every such case no further sum shal be paid
to the party aggrieved than that which shall be forfeited
by one of such offenders only, and the corresponding sum
or sums forfeited by the other offender or offenders,:to-
gether with ail penalties, shall be applied in the same

Ia person, manner as any penalty is by law directed to be appliedL
summarily 33. And be it enacted, that in every case of asum-

s,,a1t oed mary conviction under this act, where the sum which shall
pay, &c. the be forfeited for the amount of ,he. injury, done, or which
et .obicp may
commit him. Shail be iinposed as a penalty- by the -justice, shallnot be,
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paid, either immediately after the conviction, or within
such, period as the justice shall, at the time of con-
viction, appoint, it shal be lawful for the convicting jus-
tice, (unless where otherwise specially directed) to com-
mit the offender to the common gaol or house of correc-
tion, there to be imprisoned only, or to be imprisoued
and kept to hard labour, according to the discretion of the
justice, for any term not- exceeding two calendar months,
where the amount of the sum forfeited or of the penalty Sca'e oflTlprisofl-
imposed, or of both (as the case may be) together with ment.
the costs, shal not exceed five pounds; and for any term
not exceeding four calendar months where the amount with
costs shall exceed five pounds, and not exceed ten pounds;
and for any term not exceeding six calendar months where
the amount with costs shall exceed ten pounds; the com-
mitment to be determinable in each of the cases aforesaid
upon the payment of the amount and costs.

34. Provided always, and be it enacted, that where
any person shal be summarily convicted before a justice Thejustice

of the peace of any offence against this act, and it shall discarge the
be a first conviction, it shall be lawful for the justice, if he Offe derin
shall so think fit, to discharge the offender from his con-
viction, upon his making such satisfaction to the party
aggrieved for damages and costs, or either of them, as
shall be ascertained by the justice.

.35. And be it enacted, that it shall be lawful for the
Queen's Majesty, or for the governor, lieutenant-governor, Pardon for
or person administering the govetnment of this province o""mnen
for the time being, to, extend the royal mercy to any per-
son imprisoned by virtue of this act, although he shal be
imprisoned for non-payment of money to some party
other than the crown.

36; And be it enaced, that in- case any person con.
victed ofany offence punishable upon summary con'viction A summary

by virtue'of this-act, shall have paid thesum adjudged to shal be a
be, paid together with costs, under :suéh conviction' or bartoanyother pro-.
ähali have received a remnission- thereof ftom the crown. ceeding for
or shall -have suffered the imprisonment -awarded for non- cae
payment thereofi or the imçi-isoùmeit adjudged in the

3B2
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first instance, or shall bave been discharged from lis con-
viction in the manner aforesaid, in every suchl case he
shal be released from all further or other proceedings for
the same cause.

37. And be it enacted, that the justice before whom
Form of any pcrson shall be convicted of any offence against this
couic ion- act, may cause the conviction to be drawn up in the fol-

lowing form of words or in any other forin of words to Ithe
same effect, as the case may require, videlicet:

" Be it remembered that on the - day of - in
the ycar of our Lord - at- in the district (or city,
&c. - as the case may be) A. O. is convicted before
me J. P. one of her majesty's justices of the peace for the
said district (or city, &c.) for that he the said A. O. did
(specify the offence, and the time and place when and
where the same was committed, as the case may be,) and
I the said J. P. adjudge the said A. O. for bis said offence
to be imprisoned in the - (or to be imprisoned in the

and there kept to hard labour), for the space of-
(or,) I adjudge the said A. O. for bis said offence to for-
feit and pay - (here state the penalty actually impo-
sed, or state the penalty and also the amount of the in-
jury done as the case may be,) and also to pay the sum
of - for costs, and in default of immediate payment
of the said sums, to be imprisoned in the - (or, to be
imprisoned in the - and there kept to hard labour)
for the space of unless the said sums shal be sooner
paid; (or, and I order that the said sums shall be paid
by the said A. O. on or before the - day of- ) and
I direct that the said sum of (i. e. the penalty only)
shall be paid to me the convicting justice, and that the
said sum of -- (i. e. the sum for the amount of the
injury done) shall be paid to C. D. (the party aggrieved,
unless he is unknown, or, bas been examined in proof of
the offence, in which case state that fact and, dispose of
the whole like the penalty as -before); and I order that
the said sum of - for costs shall be paid to-
(the complainant.)

Given under my hand and seal the day and year first
above mentioned.
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38. And be it enacted, that in all cases where the
sum adjudged to be paid on any summary conviction
shaIl exceed five pounds, or the imprisonment adjudged
shall exceed one calendar month, or the conviction shall Appeal.
take place before one justice only, any person who shall
think himself aggrieved by any such conviction, may ap-
peal to the next court of general or quarter sessions, which
shall be holden not less than twelve days after the day of
such conviction for the district, inferior district; county
or place wherein the cause of complaint shal have aris-
en; provided that such person shal give to the com-
plainant a notice in writing of such appeal, and of the cause
and matter thereof, within three days after such convic-
tion, and seven clear days at the least before such ses-
sions, and shall also either remain in custody until the
sessions, or enter into a recognizance, with two sufficient
sureties, before a justice of the peace, conditioned person-
ally to appear at the said sessions, and to try such appeal
ánd to abide the judgment of the court thereupon, and
to pay such costs as shall be by the court awarded; and
upon such notice being given, and such recognizance
being entered into, the justice before whom the same
shall be entered into, shall liberate such person if in cus-
tody; and the court at such sessions shall hear and de-
termine the matter of the appeal, and shal make such
order therein with or without costs to either party, as to
the- court shall seem meet; and in case of the dismissal
of the appeal or the affirmance or the conviction, shal
order and adjudge the offender to be punished according
to -the conviction; and to pay such costs as shall be
awarded, and shall, if necessary, issue process for enfor-
cing-such judgment.'

39. And be it enacted, that every justice of the peace,
before whom any person shall be convicted of any offence Convictions
against this. act, shal transmit the conviction to the next to be

returned to,court: of general or quarter sessions which shall be holden the quarter
for- the district,, or inferior district, county or place, where- sesdions-
in the offence shall have been comnitted, there to be kept
by *the proper officer among the records of the court; and
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upon any indictment or information against. any person
for a subsequent offence, a copy of such conviction, cer-
tified by the proper officer of the court, or proved to be

How far a true copy, shal be sufficient evidence to prove a con-
futurecaes. viction for the former offence, and the conviction shall be

presumed to have been unappealed against until the con-
trary be shown.

40. And, for the protection of persons acting in the
Limitation of execution of this act ; be it enacted, that al actions and
time, and
venue in prosecutions to be commenced against any person for any
proceedings thing done in pursuance of this act, shall be laid and tried
under this C
act. in the district or inferior district where the fact was com-

mitted, and shal be commenced within six calendar
months after the fact committed, and not otherwise; and
notice in writing, of such action, and of the cause thereof,
shall be given to the defendant one calendar month
at least before the commencement of the action ; (z) and
in any such action the defendant may plead the gene-
ral issue, and give this act and the special matter in evi-
dence at any trial to be had thereupon; and no plaintiff

(z) A party having apprehended another, and proceeded
against him before a justice, under the statute for a malicious
iujury to property, the justice dismissed the complaint, being
of opinion, that the party charged had acted under a reason-
able supposition of right, according to the proviso of sec. 24.
An action being brought for the arrest: Held, that the de-
fendant, if he acted under a bona, fide belief that the case fell
within the statute, was entitled to notiee of action;,and that
in default of notice, the jury, on the trial, might properly be
directed to find for the defendant, if they thought that he had
acted bona fide.-Read v. Cowmeadow. 6 A. & 'E. 661.' To
entitle a defendant to notice of action under this act, he must
have acted both with bona fides, and also have had probable
cause for believing that he was acting under the statute.-
Cann v. Clipperton. 10 A. & E. 582.- The notice shoufd
shew where the act complained of was. done.-Martins v.
Uppcher. 6 Jurist, 582. The witness, who served a notice
of action, did not know the handwriting of the plaintiff, whose
signature the notice purported to bear, and no evidence was
given of the plaintiff's handwriting : Held sufficient without
such proof, as it was enough that the notice should have been
served on behalf of thé plaintiff.-Forman v. Dawes. 1 Car.
and M. 127.
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shal recover in any- such action if - tender of sufficient Notiee or
amends shall have been made beforè suc'ki action brought, action.
or if a sufficient sun of m'oney shll have been paid it
court after such action brought by or on behalf of the
defendant ; and if a verdict shall pass for the defendant,
or the plaintiff shall become'non-suit, or discontinue any
such action after issue joined, or if, upon demurrer or General
otherwisè, judgment shall be given against the plaintif, issue.
the defendant shall recover his fuil costs as betweeti attor-
ney and client, and have the like remedy for the same, as
any defendant hath by law in other cases; and though a
verdict shall be given for the plaintiff in any such action,
such plaintiff shall not have costs against the defendant,
unless the judge before whom the trial shall be shall certify
his approbation of the action, and of the verdict obtained
thereupon.

41. And be it enacted, that all fines, forfeitures and
penalties imnposed by 'this act, and all sums e:pressed as Fines, &c. tobe in current
the value of ariy goods, chattels, or other property herein money.
mentioned, shall be deemed and taken to be current
money of this province.

42. And be it enacted, that al acts or parts of acts,
or provisions of law in force in this province or any part
thereof, immediately before the time when this act shall
come into force, which shall be inconsistent with or con-
tradictory to this act, or which make any provision in any
matter provided for by this act, other than such as is
hereby made in- such matter, shall, from and after the
time when this act shall come into force, be, and they are
hereby repealed, except in so far as may relate to any
offence committed before the said time, which shall be
dealt with and punished as if this act had not been passed.
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An Actfor consolidating and amending the Statutes in this Pro-
vince relative to offences against the person.

WHEREAs it is expedient to amend and consolidate the
Preamble. provisions contained in -various statutes now in force in

this province, relative to offences against the person; Be
it therefore enacted by the Queen's most excellent Ma-
jesty, by and with the advice and consent of the Legislia.
tive Council and of the Legislative Assembly of the
Province of Canada, constituted and assembled by virtùe-
of and under the authority of an act passed in the Parlia,
ment of the United Kingdom of Great Britain and Ireland,
intituled, "An Act to Re-unite the Provinces of Upper
and Lower Canada, and for the government of Canada,"

commence- and it is hereby enacted by the authority of the same,
ment of this that this act shall commence and take -effect froi aud
act. after the first day of January, one thousand eight hundred

and forty-two.
2. And be it enacted, that every offlence, which be-

Petty treason fore the commencement of this act, would have amounted
to be treated to petit treason, shall be deemed to be murder -nly, and
In al
respects as DO greater offence; and all persons guilty thereof, whether-
murder. as principals or as accessories, shall be dealt 'with, indicted,

tried, and punished as principals and accessories'in,
murder.

3. And be it enacted, that every person convicted of'.
Punishment murder, or of being an accessory before the fact to murderiof principals
and accesso- shall suffer death as a felon; and every accessory after
ries ini
inurder. the fact to murder, shall be liable, at the-discretion of thu-

court, to be imprisoned at bard labour in the provincial
penitentiary for the term of bis natural life, or for any
term not less than seven years, or to be imprisoned in any
other prison or place of confinement for any termh not
exceeding two years.

4. And be it enacted, that from and after the passhige
of this act, sentence of death may be pronounced after
convictions for, murder in the same manner, and the court
before whiçh the çonviction may be had bsl havl
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same power in all respects as after convictions for other
capital offences.

5. And:be it-enacted, that every person convicted of
murder, shal, after judgment, be confined in some safe Prison regu
place .within the prison, apart from all other prisoners, murderers
and shall :be fed with bread and water only, and with ufnder
no other food or liquor, except i: case of receiving the
sacrament, or in case of any sickness or wound, in which
case the surgeon of the prison may order other necessaries
to be administered; and no person but the gaoler and his
servants, and the chaplain and surgeon of the prison, shall
have access to any such conviet, without the permission,
in writing, of the court or judge before whom such convict
shall have been tried, or of the sheriff or his deputy.

6. And be it enacted, that where any person, being
feloniously stricken, poisoned, or otherwise hurt upon the Provision for
sea,. or at any place out of this province, shal die of such theri ad.o
stroke, poisoning, or hurt, in this province, or being felo- manslaugh-
niously stricken poisoned, or otherwise hurt at any place ter where theor death, or the
in this province, shall die of such stroke, poisoning, or çause of

.I death only,hurt, upon the sea, or at any place out of this province, happens in
every offence committed in respect of any such case, this province.

whether the same shall amount to the offence of murder
or of manslaughter, or of being accessory before the fact
to murder, or after the fact to murder, or manslaughter,
may be dealt with, enquired of, tried, determined, and
punished, in the district, county, or place in this province,
in which- such death, stroke, poisoning, or hurt shall hap-
pen, in the same manner, in al respects, as if such offence
had been wholly committed in such district, county or
place.

7. And be it enacted, that every person convicted of
manslaughter, shall be. liable, at the discretion of the,'

Punishment
court, to be imprisoned at hard labour in the provincial, of man-
penitentiary for the term of his natural life, or for any slaughter.
termnot lessthan- seven years, or to be imprisoned in
any other pison, or place of confinement for any tern not
exceeding to years, or to!pay such fine as the court'shal
award.,
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8. Provided always, and be it enacted, that no punish.
As to ment or forfeiture shal be incurred by any person who
homicide not shall kil another by misfortune or in his own defence, or

in any other manner without felony.
9. And be it enacted, that whosoever shall administer

runishment or cause to be taken by any person, any poison or other
for adxnis- _s
tering pi- destructive thing, or shall stab, cut or wound any person,
son, &c. or shall by any means whatsoever cause to any person
o com any bodily injury, dangerous to life, with intent, in any

rnurder. of the cases aforesaid, to commit murder, shall bé guilty
of felony, and being convicted thereof, shal suffer death.

10. And be it enacted, that whosoever shall attempt
Punisniment to administer to any person any poison or other destruc-
for affences
with intent tive thing, or shall shoot at any person, or shall by
°'r"a"" drawing a trigger or in any other manner, attempt to dis-

though no • charge any kind of loaded arms at any person, or shall
-injury eiTect-
ed. attempt to drown, suffocate, or strangle any person, with

intent in any of the cases aforesaid to commit the crime
ofmurder, shall, although no bodily injury shall be effected,
be guilty of felony, and being convicted thereof, shall be
liable, at the discretion of the court, to be imprisoned at
hard labour in the provincial penitentiary for the teri of
his natural life, or for any tern not less than seven years,
or to be imprisoned in any other prison or place of con-
finement for any term not exceeding two years.

11. And be it enacted, that whosoever unlawfully and
Punishment maliciously shall shoot at any person, or shall, by drawing
for cutting a trigger, or in any other manner, attempt to dischargeand mairn- Cy'
ing with in- any kind of loaded arms at any person, or shall stab, cut
tent to disfi- or wound any person, with intent ini any of the cases

aforesaid to main, disfigure, or disable such person, or'to
do some other grievous bodily harm to such person, or
with intent to resist or prevent the lawful apprehension
or detainer of any person, shall be guilty of felony, and
being convicted thereof, shall be liable, at the discretion
of the court, to be imprisoned at hard labour ini the
provincial penitentiary for the term of his natural life, or
for any term not less than seven years, or to be imprisoned
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-in-ny other prison -or place of confinement for any term
nôt exceeding two years. (a)

12. And be it enacted, that whosoever shal unlawfully:Punishment
and maliciously send or ýdeliver to or cause to be taken, fplosie
or received by any person, any explosive substance, or stVostances

uoxius £inoeor throwing
any other dangerous or noxious thing, or shall cast or destructive,

throw upon or otherwise apply to any person, any corro- intert co d

sive fluid, or other destructive matter, with intent in any bodily hari..

(a) To constitute a wound within this section, the external
surface of the body must be divided.-R. v. Beckett. 1 M. &
Rob. 526. An indictment for cutting and wounding, which
charges the offence to have been committed " feloniously,
wilfully and maliciously," is bad, the words of the statute
being "unlawfully and maliciously."-R. v. Ryan. 7 C. & P.
854. The fact of firing a gun into a room in A. B.'s house,
with intent to shoot A. .B., the prisoner supposing him to be
in the room, will not support a charge of shooting at A. B. if
he be not shewn to be in the room, and within reach of the
shot.-R. v. Lovel. 2 M. & Rob. 39. In a case of wounding
with intent to do some grievous bodily harm, it is not essen-
tial, that if death had ensued, the offence of the prisoner
should be murder, therefore if it appear that, had death en-
sued, the offence would have been manslaughter only, this is
no ground of acquittal of the felony.-R. v. Griffiths. 8 C. &
P. 248.-R. v. Nicholls. 9 C. & P. 267. If a person intend-
ing to shoot another put his finger on the trigger of a loaded
pistol, but is prevented from puUing the trigger, this is not
au attempt to discharge loaded arns " by drawing a trigger
or in any other manner" within this statute, as the words "in
any other manner" mean something analogous to drawing
the trigger, which is the proximate cause of the loaded arrm
going off.-R. v. St. George. 9 C. & P. 483. A broker and
his man having levied a distress for rent, the man left in pos-
session was ejected. The owner of the goods was not in the
room at the" time of the levy, and it was not proved that he
was a party to the turning out of the man, or that he knew of
the distress. being levied, but on the broker an<d his assistants
breaking open the outer door to re-enter, the prisoner struck
one of the assistants with an axe on the forehead. Held that
under these circumstances, the prisoner must at least be found
guilty of an assault : and also that although he might be
found guilty of wounding with intent to murder, or to do
grievous bodily harm, yet he could not be found guilty of
woniding, with intent to maim and disable.-R. v. Sullivan.
1, Car. & M. 209.

C C

26&9



CRIMINAL LAW.

of the cases aforesaid, to burn, maim, disfigure, or disable
any person, or to do some other grievous bodily harm to
any person, and whereby in any of the cases aforesaid
any person shall be burnt, maimed, disfigured or disabled,
or receive some other grievous bodily harm, shal be
guilty of felony, and being convicted thereof shal be lia-
ble, at the discretion of the court, to be imprisoned at
hard labour in the Provincial Penitentiary for the term of
bis natural life, or for any term not less than seven years,
or to be imprisoned in any other prison or place of con-
finement for any term not exceeding two years.

13, And be it enacted, that whosoever, with intent to
Punishment procure the miscarriage of any woman, shall unlawfully
for trying to administer to her, or cause to be taken by her, any poisonprocurew
abortion. or other noxious thing, or shall unlawfully use any instru-

ment or other means vhatsoever with the like intent,
shal be guilty of felony, and being convicted thereof shail
be liable, at the discretion of the court, to be imprisoned
at hard labour in the Provincial Penitentiary for the term
of bis natural life, or for any term not less than seven
years, or to be imprisoned in any other place of confine-
ment for any term not exceeding two years.

14. And be it enacted, that if any woman shall be de-
livered of a child, and shall, by secret burying or other-

A woman wise disposing of the dead body of the said child, endea-
eare bog te our to conceal the birth thereof, every such offender shal

her child, to be guilty of a misdemeanor, and being convicted thereof,
facte ite shall be lable to be imprisoned for any term not exceed-
birth., guilty
of iisde- ing two years; and it shall not be necessary to prove
meanor. whether the child died before, at, or after its birth: Pro-
Proviso. vided always, that if any woman, tried for the murder of

her child, shal be acquitted thereof, it shal be lawful for
the jury, by whose verdict she shal be acquitted, to find,
in case it shal so appear in evidence, that she was de-
livered of a child, and that she did, by secret burying or
otherwise disposing of the dead body of such child, en-
deavour to conceal the birth thereof, and thereupon
the court may pass such sentence as if she had been
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convicted upon an indictment for the concealment of the
birth. (b)

15. And be it enacted, that every person convicted of
the abominable crime of buggery, committed either with sodomy.
mankind or with any animal, shall suffer death as a felon.

16. And be it enacted, that every person convicted of Rape.
the crime of rape, shall suffer death as a felon.

17. And be it enacted, that if any person shal unlaw-
fully and carnally know and abuse any girl under the carnai
age of ten years, every such offender shall be guilty of e of

felony, and being convicted thereof, shall suffer death as 1o; the like

a felon; and if any person shal unlawfully and carnally oÇý11c and
know and abuse any girl, being above the age of ten below 12.

year, and under the age of twelve years, every such offen-
der shall be guilty of a misdemeanor, and bcing comie-
ted thereof, shal be liable to be imprisoncd for such
term as the court shall award. (c)

18. And whereas upon trials for the crime of buggery,

(b) Ante page 193.
(c) Attempting to carnally know and abuse a girl between

the ages of ten and twelve is not an assault, if the girl consent
to all that is done, but is a nisclemeanar, and the person mak-
ing the attempt is -not indictable for an assault, but is indict-
able for the misdemeanor of attempting to commit the mis-
demeanor of carnally knowing and abusing her.-R. v. Martin.
9 C. & P. 213. On an indictment for attempting to carnally
know and abuse a girl under 10 years cf age,-with. a count for
a common assault, the attempt -was proved; but it could not
be shewn that the child was under ten years of age; înpd it
also appeared that no violence was used by the prisoner, and
no actual resistance made by the girl. Held, that although
consent on the part of the girl would put an end to the charge
of assault, yet that there was a great difference between
consent and submission; and that although, in the case of an
adult, submitting quietly to an outrage of this kind would go
fr to shew consent, yet that, in the case of a child, the jury
should consider wlether the submission of the child was
voluntary on her part, or was the result of fear under the cir-
cumstances in which she was placed.-R. v. Day. 9 C. & P.
722. An indictment is good which charges that A. committed
a rape, and that B. was present aiding anc assisting him in
his commission of the felony.-R. v. Crisham. 1 Car. & M.
187.
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what shan and of rape, and of carnally abusing girls under the re-
be sutficient spective ages hereinbefore mentioned, offenders frequently
crnal ow.. escape by reason of the difficulty of the proof which has
Iedge i the been required of the completion of those several crimes;four preced-
ing cases. for remedy thercof, be it enacted, that it shall not be

necessary, in any of those cases, to prove the actual
emission of seed in order to constitute a caral know-
ledge, but that the carnal knowledge shal be deemed
complete upon proof of penetration only.

19. And be it enacted, that where any woman shall

Forcible ab- have any interest, whether legal or equitable, present or
duction of a future, absolute, conditional, or contingent, in any real or
account of personal estate, or shall be an heiress presumptive or
lier fortune, ncext of kin to any one having such interest, if any person,witzh intent ý
to marry lier, shall, from motives of lucre, take away or detain such
C. wonan against her will, with intent to marry or defile

her, or to cause her to be married or defdled by any other

person, every such offender, and every person counselling,
niding or abetting such offender, shall be guilty offelony,
and being convicted thereof, shall be liable to be impri-
soned at hard labour in the Provincial Penitentiary, for
any term not less than seven vears, or to be imprisoned
in any other prison. or place of confinement for any term
not exceeding two years. (d)

20. And be it enacted, that if any person shall unlaw-
Unliawfuli fully take, or cause to be taken, any unnarried girl, being
abduction of under the age of sixteen years, out of the possession andagirl froniC
her parents against the will of her father or mother, or of any other
or guardiaus' person having the lawful care or charge of her, every

such offender shall be guilty of a misdemeanor, and being
convicted thereof, shall be liable to suffer-such punish-

(d) On an indictment for abduction under this section, the
jury ought not to- convict the prisoner, unless they are satis-
fied that he committed the offence from motives of lucre ; but
evidence of expressions used by him, respecting the property
of the lady, such as his stating that he had seen the will of
one of her relations (naming hin), and that she would have
£220 a year, are important for the consideration of the jury,
in coming to a conclusion whether the prisoner vas actuated
by motives of lucre or not.-R. v. Barrett. 9 C. & P. 387.
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ment, by fine or imprisonment, or by both, as the court
shal award. (e)

21. And be it enacted, that if any person shail mali-
ciously, either by force or fraud, lead or take away, or c
decoy, or entice away or detain, any child under the age
of ten years, with intent to deprive the parent or parents,
or any other person having the lawful care or charge of
such child, of the possession of such child, or with intent
to steal any article upon or about the person of.such
child, to whomsoever such article may belong; or if any
person shall, with any such intent as aforesaid, receive or
harbour any such child, knowing the same to have been,
by force or fraud, led, taken, decoyed, enticed away or
detained as hercinbefore mentioned; every such offender,
and every person counselling, aiding or abetting such of-
fender, shall be guilty of felony, and being convicted
thereof, shall be liable to be imprisoned at hard labour in
the Provincial Penitentiary for any term not less than seven
years, or to be imprisoned in any other prison or place of
confinement, for any term not exceeding two years: Pro-
vided always, that no person who shall have claimed to be Not to
the father of an illegitimate child, or to have any right to a"er taftestak-
the possession of such child, shall be liable to be prose- ing their

cuted by virtue hereof, on account of his gctting posses- chitidiate
sion of such child, or taking such child out of the posses-
sion of the mother, or any other person having the law-
ful charge thereof.

22. And be it enacted, that if any person, being mar-
ried, shall marry any other person during the life of the Bigamy.
former husband or wife, whether the second marriage shal
have taken place in this province or elsewhere, every such
offender, and every person counselling, aiding, or abetting
such offender, shal be guilty of felony; and being con-
victed thereof, shall be liable to be imprisoned at bard

(e) Semble, that where a man, by faIse and fraudJulent re-
presentatiòns, induced the parents of a girl, between ten and
eleven years of age, to allow him to take her away, such
taking away of the girl is an abduction within this statute.-
R. v. Hopkins.- iCar. & M. 254.

c c 2
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labour in the Provincial Penitentiary for any term not less
than seven years, or to be imprisoned in any other prison
or place of confinement for any term not exceeding two

Place of years ; and any such offence may be dealt with, enquired
trial. of, tried, determined, and punished in the district or

county where the offender shall be apprehended or be
in custody, as if the offence had been actually committed

Exceptions. in that district or county: Provided always, that nothing
herein contained shal extend to any second marriage con-
tracted out of this province by any other than a subject
of her majesty, resident in this province, and leaving the
same with intent to commit the offence, or to any person
marrying a second time, whose husband or wife shall have
been continually absent from such person for the space
of seven years then last past, and shall not have been
known by such person to be living within that time; or
shal extend to any person, who, at the time of such
second marriage, shal have been divorced from the bond
of the first marriage; or to any person, whose former
marriage shal have been declared void by the sentence
of any court of competent jurisdiction.

23. And be it enacted, that if any person shall arrest
Arresting a any clergyman or minister of the gospel, upon any civil
clergyman
during divine process, while he shall be performing divine service, or
service. shall, with the knowledge of such person, be going to

perform the same, or returning from the performance
thereof, every such offender shall be guilty of a misde-
meanor; and being convicted thereof, shal suffer such
punishment, by fine or imprisonment, or by both, as the
court shall award.

24. And be it enacted, that if any person shall assault
Punishment and strike or wound any magistrate, officer, or other
for assaults
on officers, person whatsoever, lawfully authorized, on account of the
&c. for their exercise of his duty in or concerning the preservation of
to save any vessel in distress, or of any vessel, goods, or effects
shipwrecked
property. wrecked, stranded, or cast on shore, or lying under water,

every such offender, being convicted thereof, shall be
liable to be imprisoned at hard labour in the Provincial
Penitentiary for any term not less than seven years, or to
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be imprisoned in any other prison or place of confine-
ment for any term not exceeding two years.

25. And be it enacted, that where any person shall be
charged with and convicted of any of the following offen- Asaatultse
ces as misderneanors, that is to say, of any assault with to commit
intent to commit felony ; of any assault upon any peace flony;
officer or revenue officer in the due execution of his duty, peace offi-
or upon any person acting in aid of such officer; of any prevent the
assault upon any person with intent to resist or prevent ar o
the lawfu lapprehension or detainer of the party so as- in pursuance
saulting, or of any other person, for any offence for which of a conspi-

tDI racv to raise
he or they may be liable by law to be apprehended or wages;

detained; or of any assault committed in pursuance ofitbard
any conspiracy to raise the rate of wages : in any such labour.
case, the court may sentence the offender to be imprisoned
for any term not exceeding two years, and may also (if
it shalf so think fit) fine the offender, and require him to
find sureties for keeping the peace.

26. And be it enacted, that if any person shal, un-
lawfully and with force, hinder any seaman from working Assault on
at or exercising his lawful trade, business, or occupation, an seanoan,

or shal beat, wound, or use any other violence to him, prevent him

with intent to deter or hinder him from working at or ing; assaults
exercising the same ; or if any person shal beat, wound, wthbirt
or use any other violence to any person, with intent to the buying
deter or hinder him from selling or buying any wheat oror selling ofgrain, or its
other grain, flour, meal, or malt, in any market or other free passage;

.pumishableplace, or shall beat, wound, or use any other violence to berore two
any person having the care or charge of any wheat or magistrates,with impri-
other grain, flour, meal, or malt, whilst on its way to or sonment not
from any city, market-town, or other place, with intent te**
to stop the conveyance of the same, every such offender months,
may be convicted thereof before two justices of the
peace, and imprisoned and kept to hard labour in the
common gaol or house of correction, for any term not
exceeding three calendar months : Provided always, that
no person, who shall be punished for any such offence, by
virtue of 'this provision, shall be punished for the same
offence by virtue of any other law whatsoever.
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27. And whereas it is expedient that a summary
Persons. power of punishing persons for common assaults and

any co nn batteries should be provided under the limidtations here-
assault or inafter mentioned.; Be it therefore enacted, that where

pmila any person shall unlawfully assault or beat any other
by a person, it shall be lawful for any justice of the peace,inagistrate to
pay fine and upon complaint of the party aggrieved, praying him to

e sg proceed summarily under this act, to hear and determine
£· such offence; and the offencer, upon conviction thereof

befbre him, shall forfeit and pay such fine as shal appear
to him to be meet, not exceeding together with costs (if
ordered) the sum of five pounds, which fine shall be paid
to the treasurer of the municipal district, or place in
which the offence shall have been committed, and make
part of the funds of such district, or if the conviction be
had in any place not within any municipal district, then

Application such fine shal be paid over to such officer, and be ap-
of the fine. plicable to such purposes as other fines and penalties by

law arc ; and the evidence of any inhabitant of the mu-
nicipal district shall be admitted in proof of the offence,
notwithstanding such application of the fine incurred
thereby ; and if such fine as shall be awarded by the said

commitmentjustice, together with the costs (if ordered), shal not be

an paid, cither immediately after the conviction, or within
such period as the said justice shall at the time of the
conviction appoint, it shall be lawful for him to commit
the offender to the common gaol or house of correction,
there to be imprisoned for any term not exceeding two
calendar months, unless such fine and costs be sooner
paid; but if the justice, upon hearing of any such case

If the of assault or battery, shall deem the offence not to be
inagistrate
dismisses the proved, or shal find the assault or battery to have been
coMplain t, justified, or so trifling as not to merit any punishment,
make out a and shal accordingly dismiss the complaint, he shall
cetteftetto forthwith (f ) make out a certificate under his hand,

stating the fact of such dismissal, and shal deliver

(f) A complaint was heard and dismissed, on. the 29th
of November, and the justices made out and delivered a cer-
tificate on the loth of January following. Held, that tlie cér-
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such certificate to the party against whom the complaint
was preferred; and if such costs shall not be paid imme-
diately upon dismissal, or within such period as such jus-
tice shall, at the time of such dismissal, appoint, it shal
be lawful for him to issue his warrant to levy the amount
of such costs within a certain time, to be in the said
warrant expressed, and in case no distress sufficient to
satisfy the amount of such warrant, shall be so found, to
commit the party by whom such costs shall be so order.ed
to be paid, as aforesaid, to the common gaol of the dis-
trict, county, or division, where such offence shall be
alleged to have been committed, there to be imprisoned
for any term not exceeding ten days, unless such costs
shall be sooner paid.

28. And be it enacted, that if any person against
whon any such complaint shal have been preferred for suchcertifi-
any coimnon assault or battery, shall have obtained such onviction
certificate as aforesaid, or having been convicted shall sha be bar

have paid the whole amount adjudged to be paid under proceedings.
such conviction, or shall have suffered the imprisonment
awarded for non-payment thereof, in every such case he
shall be relcased from all further or other proceedings,
civil or criminal, for the same cause. (g)

29. And be it enacted, that when any person shaMllagistrate
be summarily convicted before a justice of the peace of diharge

any offence against thi; act, it shal be lawful for such jus- ofrender on
his satisiving

tice, if he shal so think fit, to discharge the offender from aggrieved
his conviction upon his making such satisfaction to the party.

tificate vas not made out in sufficient time.-R. v. Robinson.
5 Jurist, 244.

(g) Trespass for assault and battery • plea as to the assault,
that the defendant was summoned by the plaintiff before two
justices of the peace, who dismissed the complaint, and made
out their certificate, stating the fact, and delivered the same
to the defendant. Held upon special demurrer, first, that the
plea need not allege that the assault was commnritted within
the jurisdiction of the justices; and secondly, that the plea
was bad, for not stating the grounds on which the complaint
was dismissed.-Skuse v. Davis. 7 Dowl. 774.
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party aggrieved for damages and costs, or either of them,
as shall be ascertained by the said justice.

30. Provided always, and be it enacted, that in case
Wherei the justice shall find the assault or battery complained
tended, of to have been accompanied by any attempt to commit
mnagistrate fl o

at trae felony, or shall be of opinion that the same is, from any
adjudicate, other circumstance, a fit subject for a prosecution by in-
case to the dictient, ho shall abstain froni any adjudication there-
tribunals. upon, and shall deal with the case in all respects in the

sane nianner as ho would have donc before the passing
of this act: Provided also, that nothing herein contained
shall authorize any justice of the peace to hear and de-
termine any case of assault or batterv, in which any ques-
tion shill arise as to the title to any lands, tencinents or
hereditaments, or any interest thercin or accruing there-
from, or as to any batikruptcy or insolvency, or any exe-
cution under the process of any court of justice.

3 1. And be it enacted, that if any person shall wilfully
disturb, interrupt or disquiet any assemblage of persons
met for religious worship, by prof:ne discourse, by rude,
or indecenit behaviour, or by naking a noise, cither with-
in the place of worship, or so near it as to disturb the
order, or solemnity of the meeting, such person shall,
upon conviction thereof before any Justice of the Peace,
on the oath of one, or more, cre(ible witness, or witness-
es. forfeit and pay such a sum of money, not exceeding
five pounds, as the said Justice shall think fit.

32. And be it enacted, That in default of payment of
Fines, ho' any fine imposed under the authority of this Act, on a
levied. summary conviction before any justice of the peace,

together with the costs attending the saine, within the
period specified for the payient thereof, at the time of
conviction by the justice before whom such conviction
may have taken place, it shall and may be lawful for
such justice to issue his warrant directed to any constable
to levy the amount of such fine and costs, within a cer-
tain tine to be in the said warrant specified, and in case
no distress sufficient to satisfy the amount shal be found,
it shall and may be lawful for him. to commit the offender.
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to the common gaol of the district, wherein the offence
was committed, for any term not exceeding one month,
unless the fine and costs shall be sooner paid.

33. And be it enacted, that any person who shail think
himself aggrieved by any summary conviction, or decision, Apalagairlst con-
under this act as aforesaid, may appeal to the next court victions to
of general or quarter sessions, which shall be holden notless Saeios.
than twelve days after the day of such conviction or de-
cision for the district wherein the cause of complaint shal
have arisen : Provided always, that such person shall give
to the other party a notice, in writing, of such appeal,
and of the cause and matter thereof, within three days
after such conviction or decision, and seven days at the
least before such sessions, and shall also, either remain
in custody until the sessions, or enter into a recognizance
with two sufficient sureties before a justice of the peace,
conditioned personally to appear at the said sessions and
to try such appeal,and to abide the judgment of the court
thereupon, and to pay such costs as shal be by the court
awarded, and upon such notice being given, and such re-
cognizance being entered into, the justice before whom
the same shall be entered into, shal liberate such person,
if in custody, and the court at such sessions shaU hear
and determine the matter of the appeal, and shall make
such order therein, with or without costs, to either party,
as to the court shall seem meet ; and in case of dismis-
sal of the appeal, or the affirmance of the conviction, shall
order and adjudge the offender to be punished according
to the conviction, and to pay such costs as shall be awar-
ded, and shall, if necessary, issue process for enforcing
such judgment.

3.4. And be it enacted, that whenever an appeal shall
be made from the decision of any justice under this act tra a
as aforesaid, the cou:t of general or quarter sessions shaljury.
have power to empannel a jury to try the matter on which
such decision may have been made, and the court, on the
finding of such jury, under oath, shall thereupon give such
judgment as the circumstances of the case may require :
Provided always, that such court shal not in any case
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adjudge the payment of a fine exceeding five pounds in
addition to the costs, or to order the imprisonment of
the person so convicted, for any period not exceeding one
nonth, and all fines imposed, and recovered, by the

judgment of such court, shall be applied and disposed of
in the same manner as other fines recovered under the
provisions of this act.

35. And be it enacted, that in the case of every felony
Punishiment punishable under this act, every principal in the second
o accesso- degree, and every accessory before the fact, shall be pun-ries.C

ishable with death or otherwise, in the sane manner as the
principal in the first degree is by this act punishable ; and
every accessory after the fact to any felony punishable
under this act, shall, on conviction, be liable to be im-
prisoned for any term not exceeding two years.

36. And be it enacted, that when any person shal be
Offences convicted of any offence punishable under tbis act, forpunishahie
by imprison- which imprisonment may be awarded, it shal be lawful
ment. for the court to sentence the offender to be imprisoned,

or to be imprisoned and kept to hard labour, in the com-
mon gaol or house of correction, and also to direct that
the offender shall be kept in solitary confinement for any
portion or portions of such imprisonment, or of such im-
prisonment with hard labour, not exceeding one month at
any-one time, and not exceeding three months in any one
year, as to the court in its discretion shall seem meet.

37. And be it enacted, that on the trial of any person
Jury may for any of the offences hereinbefore mentioned, or for any
acquit of felony whatever, where the crime charged shall include
felony and
convict of an assault against the person, it shall be lawful for the

cerauin jury to acquit of the felony, and to find a verdict of guilty
of assault, against the person indicted, if the evidence
shall warrant such finding; and when such verdict shall
be found, the court shall have power to imprison the
person so found guilty of an assault, for any term not ex-
ceeding three years. (h)

(h) The offence of carnally knowing and abusing a female
child under ten years of iige, is not a felony which includes an



CRIMINAL LAW.

38. Provided always, and be it enacted, that nothing Not to affect
herein contained shall alter or affect any of the laws re- telawn W
lating to the Government of her Majesty's land or naval the forces.

forces.
39. And be it enacted, that it shall be lawful for the

Queen's Majesty, and for the governor, lieutenant gover- Persons
nor or person adininistering the government of this pro- may be
vince, to extend the royal mercy to any person imprisoned pardoned.
by virtue of this act, although he shall be imprisoned for
non-payment of money to some party, other than the
crown.

40. And for the more effectual prosecution of offences
punishable upon summary conviction by virtue of this act;

assault within this section, even though it be stated in the in-
dictment for the felony that the prisoner made an assault on
the child.-R. v. Banks. 8 C. & P. 574. A person 'who puts
a deleterious drug into coffee in order that another may take
it, is, if it be taken, guilty at common law of an assault upon
the person who takes it.-R. v. Button. 8 C. & P. 660. An
attempt to commit the misdemeanour of having carnal know-
ledge of a girl between the ages of ten and twelve, is not an
assault, as the consent of the girl puts an end to the charge of
assault.-R. v. Meredith. 8 C. & P. 589. On the trial of an
indictment for a rape, if it appear that the prisoner was
under fourteen years of age at the time he committed the
offence, he must be acquitted of the rape ; but the jury may
convict him of an assault under this section.-R. v Brimilow.
9 C. & P. 366. On an indictment for a felony which in-
cludes an assault, the prisoner ought not to be convicted of
an assault, which is quite distinct from the felony charged:
and on such an indictment the prisoner ought only to be con-
victed of an assault, which is included in the felony itself.-
R. v. St. George. 9 C. & P. 483 ; R. v. Cuttridge. 9 C. & P.
471. A. presented a loaded pistol at B., but was prevented
from pulling the trigger. Held, that A. could be properly
convicted of this assault, on an indictment for attempting
feloniously to discharge loaded arms at B.-R. v. St. George.
9 C. & P. 483. On an indictment for abduction under this
statute, if the jury should not be satisfied that the prisoner
was actuated by motives of lucre, but if they be satisfied that
he used force to the person of the lady in taking her away,
and that he took her away against her consent, they may con-
vict him of an assault under this section.-R. v. Barratt. 9 C.
& P. 387.

D D
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Provisions Be it enacted, that where any person shall be charged on
rn tncis the oath of a credible witness, before any justice of the

act punisha- peace, with any such offence, the justice may summon
ble on
summary the person charged, to appear at a time and place to be
conviction. named in such summons, and if he shal not appear ac-

cordingly, then (upon proof of the due service of the sum-
mons upon such person, by delivering the saie to him)
the justice may either proceed to hear and determine the
case ex parte, or may issue his warrant For apprehending
such person and bring him before himself or some other
justice of the peace, or the justice before whom the charge
shal be made may (if he shall so think fit) issue such
warrant in the first instance, without any previous sum-
mons.

41. Provided always, and be it enacted, that the pro-
Timne for secution for every offence punishable on summary con-

minaigs, viction by virtue of this act, shail be commenced within
three calendar months after the commission of the offence,
and not otherwise.

42. And be it enacted, that the justice before whom
Form of any person shall be summarily convicted of any offence
conviction. against this act, may cause the conviction to be drawn

up in the following form of words, or in any other form
of words to the same effect, as the case shal require;
(that is to say,) " Be it remembered, that on the -
day of - in the year of our lord - at - in the
county of - (or riding, division, district, city, &c. as
the case may be,) A. O. is convicted before me, (naming
the justice,) one of her Majesty's justices of the peace
for the said county, (or riding, &c.) for that he the said
A. O. did (specify the offènce, and the time and place
when and where the sanie was committed, as the case
may be;) and I the said justice adjudge the said A. O.
for his said offence to be imprisoned in the - (or to
be irmprisoned in the - and there kept at hard labour)
for the space of (or I adjudge the said A. O.-for
his said offence, to forfeit and pay the- sum of -)
(here state the amount of the fine imposed) and also to
pay the sum of - for costs; and in default of imme-
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diate payment of the said sums, to be imprisoned in the
- for the space of - unless the said sums shall
be sooner paid; (or, and I order that the said sum shall
be paid by the said A. O. on or before the - day of
--- ) and I direct that the said surm of - (i. e. the
amount of the fine,) shal be paid to - of -afore-
said, in which the said offence was committed, to be by
him applied according to the directions of the statute in
that case made and provided; (or as the case may be;)
and I order that the said sum of - for costs shal be
paid to C. D. (the party aggrieved). Given under my
hand, the day and year first above mentioned."

43. Provided always, and be it enacted, that nothing Not to repealCayact
in this act contained, shal affect or alter any act, so far aenating to
as it relates to the crime of high treason, or to any branch high treason

of the public revenue. revenue.
44. And be it enacted, that all acts, or parts of acts,

or provisions of law in force in this province, or any part AI acts
thereof, immediately before the time when this act shail rPugnt

come into force, which shall be inconsistent with, or con- repealed.

tradictory to this act, or which make any provision in
any matter provided for by this act, other than such as is
hereby made in such matter, shal from and after the
time when this act shall come into force, be, and they
are hereby repealed, except in so far as may relate to
any offence committed before the said time, which shal
be dealt with and punished, as if this Act had not been
passed.

6 VIC. Cil. 5.

An Act for better proportioning the punishment to the ofence, in
certain cases, and for other purposes therein mentioned.

WHEREAs it is expedient to enable the courts, before Preamble.
whom offenders may be convicted in certain cases, better
to proportion the punishment of such offenders to the
guilt of the offence ; Be it therefore enacted by the
Queen's most excellent Majesty, by and with the advice
and consent of the Legislative Council and of the Legis-
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lative Assembly of the Province of Canada, constituted
and assembled by virtue of and under the authority of an
act passed in the Parliament of the United Kingdom of
Great Britain and Ireland, intituled, "An Act to Re-

c & 2 Vie. unite the Provinces of Upper and Lower Canada, and
for the government of Canada," and it is hereby enact-
ed by the authority of the same, that so much of a
certain act passed in the session held in the fourth

4 & 5 vie. and fifth years of her Majesty's reign, and intituled,ch. 25. " An Act for improving the administration of criminal
justice in this province," or of a certain other act passed
in the same session, and intituled, " An Act for consoli-
dating and amending the laws in this province, relative to
larceny and other offences connected therewith," or of a

4 & 5 Vie. certain other act passed in the same session, and intituled,
ch. 26, cited. " An Act for consolidating and amending the laws in

this province, relative to malicious injuries to property,"
or of a certain other act passed in the same session, and

4 &- 5 vie. intituled, "An Act for consolidating and amending the
ch. 27, cited. statutes in this province relative to offences against the
Provisions person," or of any other act or law, as shall be repugnant
il'onsistent to or inconsistent with the enactments of this act, shallwith this act
repealed. be and is hereby repealed.

2. And be it enacted, that for each and every offence
Cases in for which by any of the acts hereinabove cited, the offender
which offen- is liable on conviction to be punished by imprisonment inders mnav
beconiitted the provincial penitentiary, but may instead thereof and
t? tal peo- in the discretion of the court, be punished by imprison-
tentiary for ment in any other prison or place of confinement for any
ess thn"o term not exceeding two years, the offender may, if con-
three years. victed after the passing of this act, be punished in the

discretion of the court, by imprisonment in the provincial
penitentiary, for any term not less than three years and
not exceeding the longest term. for which such offender
might have been so imprisoned if this act had not been
passed, or by imprisonment in any other prison or place
of confinement for any term not exceeding two years, in
the manner prescribed by such act; Provided always, that
nothing in this act shall prevent such offender from being
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punished by imprisonment in the provincial penitentiary
for life, if he might have been so punished if this act had
not been passed.

3. And be it enacted, that for each and every offence,
for which by any of the said acts, the offender may on 9ther aseî

conviction be punished by imprisonment for such term as offenders
the court shall award, or for any term exceeding two ay beso
years, such imprisonment, if awarded for a longer term
than two years, shal be in the provincial penitentiary.

4. And be it enacted, that for each and every offence
for which by any of the said acts or by any other act or Instead of

being
law, the offender might, if this act had not been passed, punished by
have been punished by transportation beyond seas, such ainspoojta:
offender may, if convicted after the passing of this act, be ders may be

imprisoned
punished by imprisonment in the provincial penitentiary for a like
for any term for which he might have been tranported t.i ry
beyond seas if this act had not been passed, or by
imprisonment for life, if without this act he might have
been punished by transportation for life.

5. And whereas it is necessary to determine the
punishment to be inflicted upon certain offenders, not itauitto
provided for by the said before recited act, intituled, commit
"An Act for consolidating and amending the statutes raominae
this province relating to offences against the person," be crime, how
it enacted, that where any person shall be charged with punished.

and convicted of any. assault, with intent to commit rape,
or of any assault with intent to commit the abominable
crime of buggery, either with mankind or with any animal,
the court in any such case may sentence the offender to
be imprisoned at hard labour in the provincial peniten,
tiary for any term not exceeding three years, or to be
imprisoned in any other prison or place of confinement
for any term not exeeeding two years.

» D 2
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3 Vic. cH. 3.

An Act to repeal an act passed in the fortyv-fourth year of the
reign of his late Majesty King George the Third, intituled,
" An Act for the exemplary punishment of all and everyperson
and persons who shall seduce, or attempt to seduce, or aid or
assist, or attempt to aid or assist, any soldier to desert his Ma-
jesty's service, or who shall harbor, conceal, receive or assist,
any deserter from such service," and to mahe further provision
for the punishment of such offenders.

Preamnble. WHEREAs the laws now in force in this province for
the punishnent of persons concerned in enticing soldiers
to desert her Majesty's service, or who may harbor desert-
ers from her said Majesty's service, are found insufficient
to prevent or restrain such unlawful and pernicious prac-
tices: And whereas it is necessary to extend punishment
to such persons as shall persuade, or attempt to persuade
sailors engaged in the naval service of her Majesty to de-
sert, or who shal harbor deserters from the said naval
service : Be it therefore enacted by the Queen's most
excellent Majesty, by and with the advice and consent of
the Legislative Council and Assembly of the province of
Upper Canada, constituted and assembled by virtue of
and under the authority of an act passed in the parlia-
ment of Great Britain, intituled, an " act to repeal cer-
tain parts of an act passed in the fourteenth year of bis
Majesty's reign, intituled, an 'act for making more effec-
tual provision for the government of the province of
Quebec, in North America,' and to make further provi-
sion for the government of the said province," and by the
authority of the same, that an act passed in the forty-
fourth year of the reign of his late most gracious Majesty
George the Third, intituled, " an act for the exemplary

44 Geo. i. punishment of al and every person and persons who shall
ch. .re seduce, or attempt to seduce, or aid or assist, or attempt

to aid or assist, any soldier to desert his Majesty's ser-
vice, or who shall harbor, conceal, receive or assist any
deserter from such service." be and the same is hereby
repealed.
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2. And be it further enacted by the authority afore-
said, That from and after the passing of this act, if any Anyperson
person other than enlisted soldiers in ber Majesty's ser- pocliers or
vice, or sailors engaged in the naval service of her Ma- sailors to

desert, to be
jesty, shall by words or with money, or by any ways, liable to

methods or means whatsoever, directly or indirectly, pre- irnprison-methos or eansment in the
vail upon, procure, persuade or encourage, any such sol- common
dier or sailor to desert or leave her Majesty's naval or tentiary, aud
military service, as aforesaid, and shall be thereof law.fully to a fine, i

the discre-
convicted before any court of Oyer and Terminer tion of the

and general gaol delivery in this province, such person court.

so offending shall be deemed guilty of a misdemeanor,
and upon conviction shall be liable to be punished by
imprisonment in the common gaol of the district in which
such conviction shall happen, or by imprisonment in the
Provincial Penitentiary in this province, for such period
as the court before which such trial shall take place, shall
in their discretion adjudge, and shall be further liable to
the payment of such fine as the said court shall impose
upon and require to be paid by such offender.

3. And be it further enacted by the authority afore-
said, -that if any person other than an enlisted soldier, or Any person a
sailor engaged in the naval service of her said Majesty, deserter
shall after the passing of this act harbor, conceal, receive aae tothe
or assist, any deserter from her majesty's naval or military ties.
service, knowing him to be a deserter, such person so
offending shall be deemed guilty of a misdemeanor, and
upon conviction shall be liable to the same penalties and
punishments as are mentioned and set forth in the pre-
ceding clause of this act.

IMPERIAL ACT, 6 & 7 Vic. cH. 76.

An Act for givîng effect to a Treaty between her Majesty and
the United States of America for the apprehension of cer-
tain Offenders.

WHEREAS by the,tenth article of a treaty between her
Majesty and the United States of America, signed at
Washington on the ninth day of August in the year one
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thousand eight hundred and forty-two, the ratifications
whereof were exchanged at London on the thirteenth day
of October in the same year, it was agreed that her Ma-
jesty and the said United States should, upon mutual
requisitions by them or their ministers, officers, or
authorities respectively made, deliver up to justice all
persons who, being charged with the crime of murder, or
assault with intent to commit murder, or piracy, or arson,
or robbery, or forgery, or the utterance of forged paper,
committed within the jurisdiction of either of the high
contracting parties, should seek an asylum, or should be
found within the territories of the other; provided that
this should only be done upon such evidence of criminality
as according to the laws of the place where the fugitive or
person so charged should be found, would justify his
apprehension and commitment for trial, if the crime or
offence had been there committed, and thatthe respective
judges and other magistrates of the two governments,
should have power, jurisdiction, and authority, upon
complaint made under oath, to issue a warrant for the
apprehension of the fugitive or person so charged, so that
he might be brought before such judges or other magis-
trates respectively, to the end that the evidence of crimi-
nality might be heard and considered; and if, on such
hearing, the evidence should be deemed sufficient to sus-
tain the charge, it should be the duty of the examining
judge or magistrate to certify the same to the proper
executive authority, that a warrant might issue for the
surrender of such fugitive, and that the expense of such
apprehension and delivery should be borne and defrayed,
by the party making the requisition and receiving the
fugitive; and it is by the eleventh article of the said
treaty further agreed, that the tenth article, herein-before
recited, should continue in force until one or other of the
high contracting parties should signify its wish to termi-
nate it, and no longer: And whereas it is expedient that
provision should be made for carrying the said agreement
into effect; be it enacted by the Queen's most excellent
Majesty, by and with the advice and consent of the Lords
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Spiritual and Temporal, and Commons, in this present.
Parliament assembled, and by the authority of the same,
That in case requisition shall at any time be made by the
authority of the said United States, in pursuance of and
according to the said treaty, for the delivery of any person
charged with the crime of murder, or assault with intent
to commit murder, or with the crime of piracy, or arson,
or robbery, or forgery, or the utterance of forged paper,
committed within the jurisdiction of the United States of
America, who shall be found within the territories of ber
Majesty, it shall be lawful for one of her Majesty's prin-
cipal secretaries of state, or in Ireland for the chief secre-
tary of the Lord Lieutenant of Ireland, and in any of ber
Majesty's colonies or possessions abroad for the officer
administering the government of any such colony or pos-
session, by warrant under his hand and seal to signify
that such requisition bas been so made, and to require all
justices of the peace and other magistrates and officers of
justice, within their several jurisdictions, to govern them-
selves accordingly, and to aid in apprehending the person
so accused, and committing such person to gaol, for the
purpose of being delivered up to justice, according to the
provisions of the said treaty; and thereupon it shall be
lawful for auy justice of the peace, or other person having
power to commit for trial persons accused of crimes
against the laws of that part of ber Majesty's dominions
in which such supposed offender shall be found, to exa-
mine upon oath any person or persons touching the truth
of such charge, and upon such evidence as according to
the laws of that part of ber Majesty's dominions would
justify the apprebension and committal for trial of the
person so accused if the crime of which he or she shall be
so accused had been there committed, it shall be lawful
for such justice of the peace, or other person having
power to commit as aforesaid, to issue his warrant for the
apprebension of such person, and also to commit the per-
son so accused to gaol, there to remain until delivered
pursuant to such requisition as aforesaid.

2, Provided always, and be it euacted, that in every
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such case copies of the depositions upon which the origi.
nal warrant was granted, certified under the hand of the
person or persons issuing such warrant, and attested upon
the oath of the party producing them to be true copies
of the original depositions, may be received in evidence
of the criminality of the person so apprehended.

3. And be it enacted, that upon the certificate of such
justice of the peace, or otherperson havingpower to commit
as aforesaid, that such supposed offender bas been so coin-
mitted to gaol, it shall be lawful for one of her Majesty's
principal secretaries of state, or in Ireland for the chief
secretary of the lord-lieutenant of Ireland, and in any of
her Majesty's colonies or possessions abroad for the
officer administering the government of any such colony
or possession, by warrant under his hand and seal to order
the person so committed to be delivered to such person
or persons as shall be authorized in the name of the said
United States to reccive the person so committed, and
to convey such person to the territories of the said United
States, to be tried for the crime of which such person
shall be so accused, and such person shall be delivered
up accordingly, and it shall be lawful for the person or
persons authorized as aforesaid to hold such person in
custodv, and take him or her to the territories of the said
United States, pursuant to the said treaty; and if the
person so accused shall escape out of any custody to
which he or she shall be committed, or to which he or
she shal be delivered as aforesaid, it shall be lawful to
retake such person in the same manner as any person
accused of any crime against the laws of that part of her
Majesty's dominions to which he or she shall so escape
may be retaken upon an escape.

4. And be it enacted, that where any person who shall
have been committed under this act, to remain until
delivered up pursuant to requisition as aforesaid, shall not
be delivered up pursuant thereto, and conveyed out of
her Majesty's dominions within two calendar months after
such committal, over and above the time actually required
to convey the prisoner from the gaol to which he or she
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was committed by the readiest way out of ber Majesty's
dominions, it shal in every such case be lawful for any
of her Majesty's judges in that part of her Majesty's do-
minions in which such supposed offender shall be in
custody, upon application made to him or them by or on
behalf of the person so conmitted, and upon proof made
to him or them that reasonable notice of the intention to
make such application bas been given to some or one of
her Majesty's principal secretaries of state, or in Ireland
to the chief secretary of the lord-lieutenant of Ireland,
and in any of her Majesty's colonies or possessions abroad
for the officer administering the government of any such
colony or possession, to order the person so committed
to be discharged out of custody, unless sufficient cause
shal be shown to such judge or judges why such dis-
charge ought not to be ordered.

5. And be it enacted, that if by any law or ordinance
to be hereafter made by the local legislature of any Bri-
tish colony or possession abroad, provision shall be made
for carrying into complete effect within such colony or
possession the objects of this present act, by the substi-
tution of some other enactment in lieu thereof, then it
shall be competent to her Majesty, with the advice of
her Privy Couneil, (if to her Majesty in council it shall
seem meet, but not otherwise), to suspend the operation
within any such colony or possession of this present act,
so long as such substituted enactment shal continue in
force there, and no longer.

6. And be it enacted, that this act shal continue in
force dùring the continuance of the tenth article of the
said treaty.

3 V1c. cH. 5.

An Act to provide for the continuation of suits and process, in
cases offormation of new districts.

WHEREAs in cases where new districts have been erected Preamble.
by arts of the Provincial Parliament, much inconvenience
has been found to arise from the want of legal authority
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Recital of in- in the respective sheriffs of the districts, of which the

tone" new districts formed a part, to continue to execute legal
the forma- process already issued, and to execute process in suits
districts. alrcady commenced: ne it therefore enacted by the

Queen's most excellent Majesty, by and with the advice
and consent of the Legislative Council and Assembly of
the province of Upper Canada, constituted and assembled
by virtue of and under the authority of an act passed in
the Parliament of Great Britain, intituled, " an act to re-
peal certain parts of an act passed in the fourteenth year
of his Majesty's reign, intituled, 'An act for making more
effectual provision for the government of the province of
Quebec, in North America,' and to make further provi-
sion for the government of the said province," and by the

Ail suits authority of the saine, that al suits comnenced in any
at the time of the district courts of this province, and all suits com-
ofly divii, nenced in lier Majesty's court of Queen's Bench, at the

to be carried time of the division of any district of this province, shal
an as if iia
such division continue to final judgnent and execution as if no such
had taken division had taken place; and all process, whether mesne

or final, directed to the sheriff of the district in which the
suit shall have been commenced, shal be consideredlegal
and regular, notwithstanding the erection of any new dis-
trict; and the sherifs of the district to which such pro-
cess shall have been or shall be addressed, shall have the

Sheriffs to execution of such process, and the custody of all persons
e£ecuite pro- n
cesses, and property taken or seized under the same, and shall
as ifsuch be subject to the same liabilities respecting the same,new d-strict
had not been as if no such new district had been erected, any thing in
formed. the several acts for the erection of new districts to the

contrary thereof in any wise notwithstanding.
2. Provided always, and be it further enacted by the

ent triare- authority aforesaid, That nothing in this or any other
being order- act contained shall extend, or be construed to extend, to
ed ta take
place in the prevent the court of Queen's Bench, or a judge thereof,
new district. from ordering the trial of any cause pending, as aforesaid,
This act to to be had in such new district: Provided also, that the
districts to be provisions of this act shail extend to any case arising from

trer any division of districts which may hereafter take place.



EJECTME1NT ON ERRONEOUS SURvEYS.

69 GEo. III. cH. 14.

12. And be it further enacted by the authority afore-
said, That if any action of ejectment shall be brought What
against any person or persons, who after these lines have proceedings
been established by virtue of this act, shal be found, in Se actions
consequence of unskilful surveyors, to have improved on of ejectment
land not his, her, or their own, it shall and may be law- ar land
ful for the judge of assize, before whom such action is improperly

occupied in
tried, to direct the jury to assess such damages for the consequence
defendant or defendants for any loss he, she, or they may sur,,s
sustain in consequence of any improvement made before
such action is comrnmenced, and also assess the value of the
land to be recovered, and if a verdict shall be found for
the plaintiff or plaintiffs, no writ of possession shall issue,
until such plaintiff or plaintiffs have tendered or paid the
amount of such damages, as aforesaid, or shal relcase the
said land to the defendant, provided the said defendant
shall pay or tender to the plaintiff the value of the land so
assessed, before the fourth day of the ensuing term.

2 Vic. cH. 17.
An Act to extend the provisions of an act passed in the fifty-

ninth year of the reign of his late Majesty King George the
Third, intituled," An Act to repeal an ordinance of the pro-
vince of Quebec.passed in the twenty-fiJth year of his late .M1Ia-
jesty's reign, intituled, ' An ordinance concerning land sur-
veyors, and the admeasurement of lands;' and also to extend
the provisions of an act passed in the thirty-eighth year of his
late Majesty's reign, intitaled, 'An Act to ascertain and estab-
lish on a permanent footing the boundary Unes of the diferent
townships in this province,' and.further to regulate the manner
in which lands are hereafter to be surveyed."

WIIEREAs it is expedient to extend the provisions of an
act passed in the fifty-ninth year of the reign of his late Preamble.
Majesty King George the Third, chapter fourteen, inti-
tuled, "an act to repeal an ordinance of the province off eo. IiI.

Quebec, passed in the twenty-fifth year of his Majesty's recited.
reign, intituled, 'an ordinance concerning land surveyors
and the admeasurement of lands,' and also to extend the

IEE
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provisions of an act passed in the thirty-eighth year of bis
Majesty's reign, intituled, 'an act to ascertain and estab-
lish on a permanent footing the boundary Unes of the
different townships in this province,' and further to re-
gulate the manner in which lands are hereafter to be sur-
veyed," so as to protect persons who have made improve-
ments upon lands not their own, in consequence of un-
skilful surveys previously to the lines of any township,
concession or lot in this province being established under
the authority of the aforesaid act, from costs of vexatious
law-suits: Be it therefore enacted by the Queen's most
excellent Majesty, by and with the advice and consent of
the Legislative Council and Assembly of the province of
Upper Canada, constituted and assembled by virtue of
and under the authority of an act passed in the parlia-
ment of Great Britain, intituled, " an act to repeal cer-
tain parts of an act passed in the fourteenth year of his
Majesty's reign, intituled 'an act for making more effec-
tual provision for the government of the province of
Quebec, in North America,' and to make *further provi-
sion for the government of the said province, and by the
authority of the same, that from and after the passing of

fendat this act, in all cases in which the -jury before whom any
costs, when action of ejectment shall be tried, shall assess damages
defcnding
the action for the defendant, as is provided for in the twelfth clause
only for of the aforesaid act, for improvements made upon land not
obtaining bis own, in consequence of unskilful surveys; and when
value of his shall be satisfactorily made to appear that the defen-iniprdve- i
ments, &c. dant does not contest the plaintiff's action for any other

purpose than to obtain the value of the improvements
made upon the land previous to the alteration and estab-
lishing of the lines in the manner pointed out in the afore-
said act, it shal and may be lawful for the judge before
whom such action shal be tried to certify such fact upon
the record, and thereupon the defendant shall be entitled
to the costs of the defence, in the same manner as if the
plaintiff had been non-suited on the trial, or a verdict
rendered for the defendant.

2, Provided always, and be it further enacted by the
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authority aforesaid, That it shall be incumbent upon the Defendant to
defendant, at the time of entering into the consent rule, give notice
to give notice in writing to the lessor or lessors of the ofcuaim for
plaintiff in such ej ectment, or to bis attorney, named on improve-

ments, and
the writ or declaration, of the amount claimed for such willingness
improvements, on payment of which sum the defendant, to surrender

1possession
or person in possession, will surrender the possession to
such lessor or lessors, and that the said defendant does
not intend at the trial to contest the title of the lessor or
lessors of the plaintiff; and without such notice shall on
the trial be found to have been given, as aforesaid, or if the
jury shall assess for the defendant a less sum than that Without

vhich notice,
claimed in the notice, or shall find that the defendant bas or if saller
refused to surrender possession of the land claimed, after ss ssed, &.

tender shall have been made of such amount claimed, judge not to
then in either of such cases the judge shall not certify, favrtin his
and the defendant shall not be entitled to the costs of the
defence, but shall pay costs to the plaintiff, any thing
herein contained to the contrary thereof notwithstanding. Wh,,

3. Provided nevertheless, and be it further enacted by evidence not
the authority aforesaid, That upon the trial of any such necessary in
cause, no evidence shall be required to be produced in e ur o
proof of the title of the lessor or lessors of the plaintiff. titie.

7 WILL. IV. CH. 10.

An Act for the more convenient recovery of Estreats.

WHEREAs it is expedient to provide for the more sum- Preamble.
mary and convenient collection of fines, issues, amercia-
ments, and sums due upon recognizances forfeited to bis (seestatutes

Majesty: Be it therefore enacted by the King's most afnaa a
excellent Majesty, by and with the advice and consent of 24, sec, 49.)
the Legislative Council and Assembly of the Province of
Upper Canada, constituted and assembled- by virtue of
and under the authority of an act passed in the Parlia..
ment of Great Britain, intituled, " An act to repeal cer-
tain parts of an act passed in the fourteenth year of bis
Majesty's reign, intituled, " An Act for making more
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Fines, issues effectual provision -for the government of the Province of
aent amndT Quebec, in North America,' and to make further provi-

forfeited re- sion for the government of the said province," and by thecognizatices
(except such authority of the same, That from and after the first day

a of June next ensuing the passing of this act, ail fines,otlierwise toC
belevied,, issues, amerciaments and forfeited recognizances, save
ac. ) rnosed and except such as shall, by virtue of any act or acts of&c. by or
before any the parliainent of thi4province, made or to be made, be
andterminer, directed to be otherwise levied, recovered, appropriated
general gaol or disposed of, which shal be set, imposed, lost or for-
assize and feited, by or before any court of oyer and terminer, or
iîsi prius,
vithiil 21 general gaol delivery, or before any court of assize and

days of ad- nisi prius, shall, within twenty -one days from the adjourn-
journrnent,
to be entered ment of such court, be fairly entered and extracted on a
and extract- roll, by the Clerk of Assize, or in case of bis death orcd on a roll'
by clerk of - absence, by any other person under the direction of the
case of Iis judge who presided at such court; which roll shall be
death or ab- made in duplicate, and shall be signed- by the Clerk of
sence. b)y ay
oth'eriperson Assize, or such judge, as aforesaid, in case of his death
under direc-
tion ofthe or absence.
judge vho 2. And be it further enacted by the authority afore-
presided at
such court, said, That one of the said rolls shall be transmitted to
in duplicate, the office of the Clerk of the Crown, on or before theto be signed
by clerk of first day of the term next succeeding such court, and that

ae, or hi the other of such rolls shall, so soon as the same shall be
death or ab- prepared, be sent by the Clerk of Assize, or in case of

ce. behis death or absence, by such judge, as aforesaid, with a

one cory of writ of fieri facias and capias, according to the form in the
roll to be schedule to this act annexed, marked A, to the sheriff of

° te crk the district in or for which such court was holden ; which
within tinie writ shal be authority to such sheriff for proceeding to
nmentioned,
&c. the other the immediate levying and recovering of such fines, issues,
t sheriff of amerciaments and forfeited recognizances, or any of them,
the district
in which fine as remain to be levied and recovered, on the goods and
M occurred' chattels, lands and tenements of such several persons ; 'or
proceeding for taking into custody the bodies of such persons, in case
to levy fine,

sufficient goods and chattels, lands or tenements, shallh ot
be found, whereof the same can be made ; and every per-
son so taken shall be lodged in the common gaol of the
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district until satisfaction be made, or until the Court of Relief of

King's Bench shall, upon cause shewn by the party:as fa co-

hereinafter mentioned, make an order in the case, and court of
until such order shal be fully complied with. king's bench.

3. And be it further enacted by the authority 'afore-
said, That from and after the first day of June next after Fines, &c.
the passing of this act, all fines, issues, amerciaments and incurred at

general
forfeited recognizances, save and except such as shall, by quarter ses-
virtue of any act or acts of the parliament of this pro- " t, ba

vince, made or to be made, be directed to be otherwise extracted on

levied, recovered, appropriated or disposed of, which shall uplicae.
be set, imposed, lost or forfeited, by or before any court
of general quarter sessions of the peace, shall, within
twenty-one days after the adjournment of such court, be
fairly entered and extracted on a roll by he Clerk of the
Peace, which roll shall be made out in duplicate, and shall
be signed by the Clerk of the Peace.

4. And be it further enacted by the authority afore.
said, That one of the ·said rolls shall remain deposited in Mlanner of
the office of the Clerk of the Peace, and that the other proceeding
of such rolls shall, so soon as the same shall be prepared, t>ayOnt or
be sent by the Clerk of the Peace, with a writ of fieri fines, &cy

ixnposed by
facias and capias, according to the form in the schedule court of
to this act annexed, marked B, to the sheriff of the dis- quarter
trict in which such court of quarter sessions shall have sious.
been holden ; which writ shall be authority to such
sheriff for proceeding to the immediate levying and re-
covering of such fines, issues, amerciaments and forfeited
recognizances, or any of them, as remain to be levied and
recovered, on the goods and chattels, lands and tenements,
of such several persons, or for taking into custody the
bodies of such persons, in case sufficient goods and chat.
tels, lands or tenements, shal not be found, whereof the Relief by

court of,same can be made; and every person so taken shall be general
lodged in the common gaol of the district until satisfac- quarter

tion bsessions to
tion be made,. or until the court of general quarter ses- party fined,
sions, of such district shall, upon cause shewn by the &C.

party as hereinafter mentioned, make an order in. the
case, and until such order shall be fully complied with.

E E 2
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5. And whereas the estreating indiscriminately of aïl
Court may recognizances for the appearance of persons to prosecute
forbear or give evidence, or to answer to criminal charges, would
estreating re-.isncsb
cognizances, in many instances be productive of hardship; Be it
under c enacted by the authority aforesaid, That in every case of
cumstances. default, whereby a recognizance may be forfeited, if the

cause of absence be made known to the court in which
the party shal be bound to appear, the court, on con-
sideration of such cause, and considering also whether by
the non-appearance of such person the ends of justice
have been defeated or delayed, may forbear to order the
recognizance to be estreated; and that with respect to ail
recognizances which shall be estreated in any court, and

Court or also with respect to all fines which may be imposed by
justices may any court for the non-attendance of any juror (i) or con-direct sherif an
to forbear stable, or of any public officer, bound to attend at such
Sev ufnes, court, it shall be in the power of the judge who presided
certain cir- at such court, or in the case of proceedings before any
cumstances. court of general quarter sessions of the peace, for the

chairman and for any two of the justices who presided at
such court, to make an order directing that the sum for-
feited upon such estreated recognizance, or the fine im-
posed in any such case, as aforesaid, shall not be levied,
provided it shall appear to the satisfaction of such judge,
or of the chairman and justices, as aforesaid, that the
absence of the person for whose appearance any recogni-
zance was entered into, or of any person fined for' non-
attendance, was owing to circunstances which rendered
such absence justifiable; and for such purpose, it shall
be necessary for the Clerk of Assize, or Clerk of the
Peace, respectively, before sending to the sheriff any roll,
with a writ of fieri facias and capias, as directed by this
act, to submit the same to the judge who presided at the
assizes, or to the chairman who presided at the court of
quarter sessions, respectively, for his revision; and that

(i) By a liberal construction of this act, the court in term
time will sometimes relieve jurors from fines imposed upon
them at nisi prius, after the fine -as been levied by the she.'
riff.-In re Cole. Trin. Term..1842.
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the judge, or the chairman of the court of quarter sessions,
taking to bis assistance two of the justices who presided-
with him at the sessions, shall and may make a minute
on the said roll and writ of such forfeited recognizance
and fines as they may think .fit to direct not to be levied;
and the sheriff shall observe the direction in such minute,
written upon such roll and writ, or endorsed thereon, and
shail forbear accordingly to levy any such forfeited re-
cognizance or fine.

6. And be it further enacted by the authority afore-
said, That if upon any writ to be issued under this act, Modeof
the sherlif shal take lands or tenements in execution, he proceeding
shall advertize the same in like manner as he is required are seds
to do before the sale of lands in execution in other cases; for payment

and no sale shall take place in less than twelve calendar
months from the time the writ shal corne into the hands
of the sherif.

7. And be it further enacted by the authority afore-
said, That the Clerk of Assize, or Clerk of the Peace,
shall, at the foot of each roll made out as herein directed, Oath to be

make and take an affidavit in the following form, (that i8 subscribed at
to say:.) I, A. B. (describing his office,) make oath thatfoot ofroil

by clerks ot
this roll is truly and carefully made up and examined, and assize, or
that all fines, issues, amerciaments, recognizances and clerk of the

forfeitures, which were set, lost, imposed or forfeited, at
or by the court therein mentioned, and which in right and
due course of law ought to be levied and paid, are, to the
best of my knowledge and understanding, inserted in the
said roll; and that in the said roll are also contained and
expressed all such fines as have been paid to or received
by me, either in court or otherwise, without any wilful
discharge, omission, misnomer or. defect, whatsoever--so
help me God: which oath any justice of the peace for Certificate to
such, district is hereby authorized to administer. be given by

8. And be it further enacted by the authority afore- -"utice of the

said, That each and every justice of the peace beforewhom recog.
whom any reognizance shall be entered into or takentaenr into,
shal give, or, cause to be given, at the time of enteringCo hpart
into such recognizance,. toethe :person or persons so-en-.the same.
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tering into the same, and to each of his sureties, a written
or printed paper or notice, in the form or to the effect
stated in the schedule marked C to this act annexed,
adapting the same to the particular circumstances of the
case; and each and every such justice shall, in such re-
cognizance, state and specify particularly the profession,
art or trade, of every person so entering into such recog-
nizance, together with the christian name and surname,
and also the place of his or her residence. (j)

9. And be it further enacted by the authority afore-
upon iwhich said, that if any person on whose goods and chattels such
goods seized sheriff, bailiff, or other officer, shall be authorised to levy
l>y sherif, suy fofie halt h
&c., nay be any such forfeited recognizance, shall give security to the
released. said sheriff or other officer, for his appearauce at the

return day mentioned in the writ, in.the court into which
such writ shall be returnable, then and there to abide the
decision of such court, and also to pay such forfeited
recognizances, or sum of money to be paid in lieu or
satisfaction thereof, together with all such expenses as
shal be adjudged and ordered by the court, it shall be
lawful for such sheriff or officer to discharge such person
so giving such security out of custody: Provided, that in
case such party so giving such security shal not appear in
pursuance of his undertaking, it shall be lawful for the
court forthwith to issue a writ of fieri facias and capias,
against the surety or sureties of the person so bound, as
aforesaid.

10. And be it furtber enacted by the authority afore-
Court, under said, That the Court of King's Bench, or Court of Gene-
certain cir- ral Quarter Sessions, into which any writ of fieri facias
cumstances,
nay and capias to be issued under this act, shal be returnable,
diseharge is authorised by this act to inquire into the circumstancesforfeited re-
cognizances, of the case, and may, in its discretion, order the discharge
&c. of the whole of the forfeited recognizance, or sum of

money paid or to be paid in lieu or satisfaction thereof,

(j) It is no ground for discharging the estreat of a recog-
nizance to appear as a witness, that the magistrate who bound
the witness over, did not give him a notice of the time he was
to appear under this section.-R. v. Thorp. iLI. Term. 1842.
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and make such order thereon ,as may to tbem appear
just ; which order shal accordingly be a discharge to the
sheriff, or to the party, according to the circumstances of
the case. (k)

11. And be it further enacted by the authority afore-
said, That the sheriff to whom any writ shall be directed Manner or
under this act, shall return the same on the day on which er '.
the saine is made returnable, and shal state on the back
of the roll attached to such writ, what shall have been
done in the execution of such process ; which return
shall be filed in the court, respectively, into which such
return is made; and that a copy of such roll and return,
certified by the clerk of the peace, or by the clerk of the ClPY Of rol
crown (as the case may be,) shall be forthwith transmitted 1e sent to
to the receiver-general of this province, with a minute receiver
thereon of any of the sums therein mentioned, which may
have been rernitted by order of the court, in the whole or
in part, or directed to be foreborne, under the authority
of this act.

12. And be it further enacted by the authority afore- Sheriffto pay

said, That the sheriff shall, without delay, pay over all e
monies by him collected to the receiver-general of this general.
province, for the time being.

SCHEDULE A.

William the Fourth, by the Grace of God, &c. To the
sheriff of , Greeting : You are hereby commanded to
levy of the goods and chattels, lands and tenements, of
all and singular, the persons in the roll or extract to this
writ annexed mentioned, all and singular the debts and

(k) Where the recognizance of a witness has been estreated
for his non-appearance, the court will not interfere after the
payment of the estreat, and return of the writ by the sheriff,
althougli grounds are shewn, which would probably have
been considered satisfactory to a judge presiding at the
criminal court.-R. v. Le Clerc. HiL Term. 1840. And if
the recognizance of a person charged with a criminal offence
has been estreated for his non-appearance to take his trial, the
court, on an application to discharge the estreat, 'will act only
on the grounds 'set forth in the statute.-R. v. Matthews, et, a,
Trin. Terin. 1841.
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sums of money upon them severally imposed and charged,
as therein is specified; and if any of the said several
debts cannot be levied, by reason of no goods or chattels,
lands or tenements, being to be found belonging to the
said parties, respectively, then and in all cases, that you
take the bodies of the parties respectively, and keep them
safely in the gaol of your district, there to abide the
judgment of our Court of King's Bench, upon any matter
to be shewn by them, or otherwise to remain in your cus-
tody, as aforesaid, until such debt shall be satisfied, un-
less any such person shall give sufficient security for his
or her appearance at the said court on the return day
hereof, for which you wil be held answerable; and what
you shall do in the premises make appear before us, in
our Court of King's Bench, at Toronto, on the - day
of - term next, and have then there this writ. Wit-
ness, &c. A. B. clerk of assize, at the last assizes for the
district of -, this - day of -, 18-.

SCHEDULE B.

William the Fourth, by the Grace of God, &c. To
the sheriff of , greeting: You are hereby com-
manded to levy of the goods and chattels, lands and tene-
ments, of all and singular, the persons in the roll or ex-
tract to this writ annexed mentioned, al and singular the
debts and sums of money upon them respectively impo-
sed and charged, as therein is specified; and if any of
the said several debts cannot be levied, by reason of no
goods or chattels, lands or tenements, being to be found
belonging to the parties, respectively, then and in all cases,
that you take the bodies of the parties, respectively, and
keep them safely in the gaol of your district, there to
abide the judgment of the court of general quarter sessions
for the said district, upon any matter to be shewn by
them, or otherwise to remain in your custody, as afore-
said, until such debt shall be satisfied, unless any such
person shall give sufficient security for his or her appear-
ance at the said court on the return day hereof, for which
you will be held answerable; and what you shall do in
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the premises make appear at the. next court of general
quarter sessions of the peace for the said district, on the
first day of the said court, and have then there this writ.
Witness, C. D., clerk of the peace for the district of

this - day of - , 18-.

SCHEDULE C.

District, Take notice, that you, , are bound
to wit: f in the sum of pounds, and your

sureties, - , in the sum of pounds each, to ap-
pear at -, to be holden at , and unless you per-
sonally make your appearance accordingly, the recogni-
zance entered into by yourself and your sureties will be
forthwith levied on you and your bail. Dated this -
day of , 18 -. A. B., justice of the peace, for the

district.

11 GEo. IV. cH. 3.
An Act to repeal and amend the laws now inforce respecting the

limits of the respective gaols in this Province.

WHEREAs it is expedient to assign certain enlarged limits
to the several gaols within this province, in which debtors Preamble.
may have the greater benefit of exercise and air, without
subjecting the sheriff, or other officer in whose custody see 4 Wil

the debtor may be, to any action at law for an escape;
and also, to render more efficient and summary the reme-
dies to be continued on behalf of creditors against any
debtor or debtors availing themselves of the provisions of
this act ; Be it therefore enacted by the King's most
excellent Majesty, by and with the advice and consent
of the Legislative Council and Assembly of the province
of Upper Canada, constituted and assembled by virtue of
and under the authority of an act passed in the parlia-
ment of Great, Britain, intituled " an act to repeal certain
parts of an act passed in the fourteenth year of his Ma-
jesty's: reign, intituled, 'an act for making more effectual
provision for the government of the province of Quebee,
in North America,' and to make further provision for the
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2 Geo. IV. government of the said pivinée?,' and by the authority of
ch. 6. the same, that the whole of a certain act passed in the

second year of the reign of King George the Fourth, in-
7 Geo. IV. tituled, " an act for assigning limits to the respective
ch. 7. gaols in this province ;" and also a certain other- act

passed in the seventh year of the reign of King George the
Fourth, intituled, "an act to continued and amend an
act passed in the second year of the reign of King George
the Fourth, intituled, 'an act for assigning limits to the

8 Ceo. IV. respective gaols in this province;" and also a certain
ch. 9. other act passed in the eighth year of the reign of King

George the Fourth, intituled, 'an act to repeal part of
and amend the law now in force assigning limits to the
gaols in this province;" and also a certain other act
passed in the eleventh year of his Majesty's reign, and

Il Geo. IV. during the present session of parliament, intituled, " An
ch.2, re- Act to continue the laws now in force for establishing the
pealed. limits to the respective gaols in this province," be and the

same are hereby wholly repealed.
2. And be it further enacted by the authority afore-

IV. ch. o. said, That it shall and may be lawful for the justices in
secs. 1 & 2.) gencral quarter sessions of the peace assembled, in each

and every district of this province, other than the district
of Niagara, aid they are hereby authorized and required,

Sixteen acres at the first session of the general quarter sessions of the

eo gou"s peace held after the passing of this act, to assign and
to the several mark as limits to the respective gaols in each district of
gaols in the
province, to the province, other than the district of Niagara, not more
be assigned than sixteen acres of ground, contiguous to the said gaols;as liniitsb
within which and that after the establishment of such limits, it
debtors s hall and may be lawful for any debtor or debtors (Z)fined ini gaolsY(1
may be per- confined, or to be confined in such gaols, to be and re-
mitted to
reside, upon main at any part or place within such limits, without
giving se- subjecting the sheriff, or other officer in whose custodycurity ta the t
sheriif. such debtor or debtors may be, to any action or suit for

(1) A prisoner in custody on an attachment for contempt,
may have the benefit of the limits.-Rex v. Kidd. HiL. Term.
6 Will. IV. And so also debtors in custody on mesne process,
-Montgomery v. Howland. Easter Term. 2 Vie.
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any escape from such gaol limits: (m) Provided, .how-
ever, that it shall not be incumbent upon such Sheriff,
or other officer, to allow .any debtor or debtors the use
and benefit of such limits, unless such debtor or debtors
shall furnish good and satisfactory security that he, she
or they, shall not at any time during his, her or their
confinement, go or remove beyond such established limits; having the
Provided, nevertheless, that during such time- as any liberto
debtor in execution shall have the liberty of such limits, not to be
as aforesaid, such debtor shall not be entitled to receive ®"we *°
from the plaintiff in the action any weekly maintenance, allowance.
by reason of any statute for the benefit of insolvent
debtors.

3. And whereas from the peculiar local situation of
the gaol of the district of Niagara, owing to the greater The inits of
distance thereof from the town, it is expedient that the th® gaol inNiagara nay
area assigned as limits thereto should be more extensive be extended

than to others; Be it further enacted by the authority acre
aforesaid, that the justices of the said district of Niagara
shall and may, in manner and form aforesaid, assign as
limits to the said gaol, any extent of ground not exceed-
ing twenty-six acres.

4. And be it further enacted by the authority afore-
said, That if any debtor or debtors who may be confined Sheriffs
in any gaol within this province, and who may have given danages. and

security to entitle himself, herself or themselves, to the cots a t
benefit of such limits, shall withdraw or depart from or withdrawing
out of the said limits, it shall and may be lawful for the Ii-nitsr
sheriff, or other officer from whose custody such debtor their bai.
or debtors may so withdraw, to sue for and recover from
the prisoner, or person or persons giving such security,
or either of them, such sum or sums of money as such
debtor or debtors may have been confined for in such

(m) When a new sheriff is appointed, the old sheriff ought
to assign over by indenture the debtors on the limits, and the
new sheriff is not liable for the escape of a debior on the
limits at the time of his appointment, without such assign-
ment.-McPherson et. al. v. Hamilton. Easter Term. 7
Will, IV.
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gäol or limits, together w 1ith sehcostsand damages
as he may have sustained by reason of such debtor or
debtors withdrawing from and out of the said limits. (n)

5. And be it further enacted by the authority afore-
Bond for the said, That the sheriff or other officer, on such debtor 'or
limits may be debtors so withdrawing or departing, shall be bound to

assign over the security to the plaintif, if required by
him; and that the sheriff upon so doing shall be dis-
charged from any claim the plaintiff may have on 'him,
the said sherif, for or on account of such debtor or
debtors.

6. And be it further enacted by the authority afore-
This act not said, That this act shall not extend, or be construed to
to extend to
persons in extend to any person or persons confined for debt, who

yto ri may at the same time be in custody for any criminal
charge. charge.

7. And be it further enacted by the authority afore-
Assignee of said, That upon such assignment of the security to the
bond for the plaintif, or his legal representatives, he, she or they may,

aininau as assignee or asignees, sue therefor, in his, her, or their
action there- own name ; and that it shal not be in the power of the
on, which
shah not be sheriff, in whose name such security was taken, to release
released byh
the sherif. SUCh action.

(n) In an action by a sheriff on a bond to the limits, if the
defendants plead that the debtor left the limits, but afterwards
returned to them, and always remained on them after his re-
turn, the sheriffmay take issue upon the subsequent remaining,
and need not new assign, but he cannot do so if the defendants
by their plea do not admit the bond to have been broken be-
fore the debtor's return, as the plea would then ambunt to the
general issue. And where t. e plaintiff declared that the
debtor left the limits in February, and the defendant pleaded
that the plaintiff as sheriff removed him in November, and
that the debtor returned, and always afterwards remained
thereon, and the plaintiff replied that he did not always
afterwards remain, on which issue was joined, and the plain-
tiff obtained a verdict, the court refused to arrest the judg-
ment, the verdict according to the time stated being consistent
with the plaintiff's right, and the issue having been in fact on
the subsequent remaining only.-Cameron v. Me Leod&e. ai.
Mich. Term. 4 Vie.
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8. And be, it further ,enacted by the authority.afore- Bail for the
said, That it. shal and may.be lawful for any person or l"iXtSny
persons having given security to the sheriff for any pri- their

soner to enjoy the limits of the gaol, to surrender such pncipal.
prisoner into the hands of the sheriff, or his deputy or
gaoler ; and upon such surrender the sheriff shall, and he
is hereby required to deliver up the bond or security
given to him by ,such person or persons, and that.he, she
or they, shall be wholly discharged therefrom. Provided Surrender
always, that nothing in this clause contained shall ex- not to pre-C vent freshtend, or be construed to extend, to prevent the sheriffsecurity
of any district from renewing such security, in the same being given.

manner as if such prisoner had not enjoyed the limits of
such gaoL

2. And be it further enacted by the authority afore-
said, That whenever any person or persons shall be-in May sut out
execution upon a capias ad satisfaciendum, at the suit any other

of any creditor or creditors, and shall have obtained execetion
leave, under the provisions of this act, to reside upon.the a
limits of the gaol where he shall have been confined, it charged
shall and may be lawful for -such creditor or creditors to upon ca. sa.

Household
sue out any other species of execution, notwithstanding furniture
such person or persons may have been charged in execu- ad lhool of

tion as aforesaid : Provided always, that his, her or their not to be
household furniture, not exceeding twelve pounds ten *ubseuent
shillings in value, together with the tools and implements execution.
of trade used by such person or persons in any trade or Creditors
handicraft, shall not be liable to any such subsequent ex- "y tenderinterrogato..
ecution so to be sued out as aforesaid. ries to debt-

10. And be it further enacted by the authority afore- on t"e liits,
said, : That it shall and may be lawful for any such cre- in like

manner as
ditor or creditors as last aforesaid, to tender such and t insolvent
the like interrogatories to any such debtor or debtorss o debtors.

residing. on the limits of any gaol, as aforesaid, in like eg et to
manner as may now be tendered to any insolvent debtor answerinter-
charged: in execution ; and in case such debtor or debtors tener, for
shall tefuse or neglect to answer such interrogatories for twnty ay,

sp er they shall
the space of twenty days next after a copy thereof shall stand coin-
have been delivered to such debtor or debtors, he, she or close cute dy
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they shall no longer be entitled to the benefit of such
limits, but shall be re-committed to the gaolof the dis-
trict where he, she or they shall be confined.

11. And be it further enacted by the authority afore-
FaIse swear- said, That if any person or persons shall upon any an-
ing subi ects
offcnders to swer or answers to such interrogatories swear falsely, he,
the penalties she or they shall be liable to all the pains and penalties

of wilful and corrupt perjury.

4 WIL. IV. CH. 10.

An Act to extend the limits assigned to the respective g&ots in
this province, and to aford to plaintffs the means en some
cases of more effectually compelling the payment of debts due
to them by defendants in execution.

rreaible. WHEREAS it is expedient to extend the limits of the
(sce 11 ceo. several gaols throughout this province; Be it therefore
IV. ch. 3.) enacted, by the King's most excellent Majesty, by and

with the advice and consent of the Legislative Council
and Assembly of the province of Upper Canada, consti-
tuted and assembled by virtue of and under the authority of
an act passed in the Parliament of Great Britain, intitu-
led, "an act to repeal certain parts of an act passed in
the fourteenth year of his Majesty's reign, intituled, 'an

Urnits of act for making more effectual provision for the govern-
disritegaols ment of the province of Quebec, in North America,' and
with m liits to make further provision for the government of the said
of the towns
in whiciî province," and by the authority of the same, that the
situate- limits to the respective district gaols situate in any town

in this province shall be co-extensive with the limits of
the several towns in which such gaols respectively are
situate, any law to the contrary thereof in any wise not-
withstanding.

2. And be it further enacted by the authority afore-
When gaol said, That the limits to those distrct gaols 'which are not
in erected situate in anytown shall and may be extended by th

magistrates of the district, in quarter sessions assembled,
to the distance of half a mile on each side of the seve'ài
gaols so situated. -
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3. And be it further enacted by the authority afore-
said, That such extension ofgaol limits hereby established Exist.ing
or authorised to be made, shall not in any manner affect eDjoyment of
or make void any of the securities already given for the limits fotaffected by
enjoyment of the present gaol limits, but the same shal this act.
continue in force and extend to the said newly assigned
limits.

4. And whereas it is expedient to afford to plaintiffs
more effectual means of compelling defendants to .a just Debtors in

executiofi
application of their effects in satisfaction of their debts enjoying the

than are now provided by law; Be it therefore further limits, andhaving
enacted by the authority aforesaid, that whenever the means of
plaintiff in any action shall have reason to believe that saet Y the
the defendant, being a debtor in execution and admitted committed

to close
to the limits before or after the passing of this act, hath custody.
the means at his disposal or within his control of satis-
fying the debt for which he is in execution, or a consider-
able portion thereof, it shall be competent to him to ap-
ply to the court of King's Bench in term, or to a judge
thereof in vacation, or to the district. court, or a judge
thereof, in like manner, when such execution shall have
issued from a district court, shewing his grounds for such
belief upon affidavit; and if upon the return of any sum-
Mons or rule to shew cause that may thereupon issue,
which summons or rule shal be served personally upon
the debtor, it shall appear to the satisfaction of the court
or judge that the debtor has the means at his disposal
or within his control of satisfying the debt, or a consi-
derable portion thereof, or that, he had such means at
the time of the service upon him of any notice by the
plaintiff of an intended application under this act, it shall
be competent to such court or judge, upon a view of the
facts disclosed, and upon a consideration of any other
matters which such court or judge thereof may require
to have stated upon affidavit in relation to such applica-
tion, either by way of answers by either party to such
interrogatories as the other party roay desire, or the court
rmay direct to be.filed.or otherwise, to make an order or
rule upon the sheriff directing him to apprehend the_ den

rr2
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fendant and keep him in custody within the walls of the
gaol of bis district, and such defendant shall, when com-
mitted upon such order, remain imprisoned in execution
in the same manner as if he had not before obtained the
benefit of the limits.

5. Provided always nevertheless, and be it further en-
Privilege of acted by the authority aforesaid, That it shall neverthe-
applying for le
benefit of the less be competent to the defendant, after he shall have
lirits revives been so imprisoned in close custody under this act, to-to de fen-
dant after apply to the court from which the execution issued, or
having made to a judge thereof in vacation, for a rule or summonsreasonablea
satisfaction. upon the plaintiff to shew cause why he should not be

allowed the benefit of the limits upon giving the securty
required by law, which application shall be supported by
affidavit shewing that such defendant has made. or ten-
dered just and reasonable satisfaction to the plaintiff in
respect to the grounds upon which he was taken from
the limits and committed to close custody; and that the
court or judge upon the return of such rule- or order
served on the plaintiff or his attorney, or otherwise, as
under the circumstances such court or judge shall direct
or shall deem sufficient, may make a rule or order allow-
ing to the defendant the benefit of the limits, upon his
giving the security required by law, if it shall appear
reasonable and just so to do under all the circumstances
of the case.

6. Provided always, and be it further enacted by the
Liability of authority aforesaid, That upon the occasion of such an
d dant, application as last herein mentioned, the court or judge
re-admission may require information upon affidavit, or by way of
to benefit of
the limits. answers to interrogatories, in the same manner as here-

in directed in respect to any application to be made for
depriving a defendant of the benefit of the limits ; And
provided also, that after such second admission, or any
future admission of a defendant to the limits ùnder 'thé
authority of this act, similar proceedings may be adopted
by reason of any new facts discovered for again depriving
the defendant of the benefit of the limits, or for again
admitting him to the limita as the case: may requaxe -
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7. And be it further enacted by the authority -afore-
said, That when a defendant in execution, and upon the Defendant
limits, shall re use or ;neglect, upon demand made by, the withhlding
plaintif or -his attorney, either verbally or in writing, to accouit of

hi& effectsdeliv. er to him,(o) within such time as shall appear rea- may be
sonable under the circumstances to the court or judge to coscu to

whom application shall be made under this act, an ac-
count or schedule in writing under the hand of such de-
fendant, and verified by his oath, of all his real and per-
sonal estate, deb.s and effects of every description, such
refusal or neglect, if not accounted for to the satisfaction
of the court or judge, may, in their or his discretion, be
taken as a sufficient ground for making a rule or order as
in this act mentioned for committing such defendant to
close custody within the gaol as aforesaid.

11 GEO. IV. cH. 4.
An Act for the Relief of Indigent Debtors.

WHEREAs it is expedient that not only the bed and bed- Preamble.
ding of debtors should be exempt from being seized and
sold in execution of judgment, but also that their neces- (See il Geo.

IV. ch. 3,
sary wearing apparel, and the bed and bedding of their sec. 9.)
family, should in like manner be exempt from such
seizure and sale : Be it therefore enacted by the King's
most excellent Majesty, by and with the advice and
consent of the Legislative Council and Assembly of the
Province of Upper Canada, constituted and assembled by
virtue of and under the authority of an act passed in the
Parliament ofGreat Britain, intituled, " An act to repeal
certain parts of an act passed in the fourteenth year of
his Majesty's reign, intituled, 'An act for making more
effectual provision for the government of the Province of
Quebec, in North America,' and to make further provi-

SThe demand con a debtor on the limits for a staternent of
s effects, if in writing, must be signed by theplaintiff or his

attoi·ney; and -the rule nisi for his commitment personaly
serve&-Meighan v.,Reynolds. Mich. Termi. 5 Will IV.,
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sion for the government, of the said province," and by
the authority of the same, that in all cases wherein a
writ of execution shal be issued upon any judgment ob-

Wcaring tained in any court in this province, it shal notbe law-apparel andfot aw
bedding in ful for the sheriff, or other officer executing such writ, to
actual use,

ot t e, seize the necessary wearing apparel of the debtor or
seized under debtors against whom such judgment shall have been
execution. obtained, or of his, her or their family, nor the bed or

bedding in actual use by the members of his, her or their
family, in satisfaction of such judgment, any law, usage,
or custom to the contrary notwithstanding.

45 GEo. II. CH. 7.

An Act for the Relief of Insolvent Debtors.

Preamble. WHEREAS no special provision has been made by law,

(See 2 Geo. since the division of the province of Quebec, for the
IV. sess. 2, support of insolvent debtors, detained in execution ; And
ch. s; 8 Ge .

IV. Ch. 8; whereas it is inexpedient that the support of such, should
1l Geo. IV. depend upon the district, or the precarious charity ofch. 4; 4 Win. .
IV. ch. 3; individuals, Be it enacted by the King's most excellent
ch. 3 3 Vic. Majesty, by and with the advice and consent of the Le-
ch.. 6.) gislative Council and Assembly of the province of Upper

Canada, constituted and assembled by virtue of and
under the authority of an act passed in the Parliament
of Great Britain, intituled, " An act to repeal certain
parts of an act passed in the fourteenth year of his

Prisoner i- Majesty's reign, intituled 'An act for making more ef-
execution for fectual provision for the government of the province of
debt, not
worth five Quebec in North America,' and to make further provi-
pounds, shail sion for the government of the said province," and -by thereceive frora
the plaintiff authority of the same, that if any prisoner in execution
five llings for debt shall apply to the court, whence such execution
long as he issued, and make oath that he or she is not worth five
shall be
detained in pounds, the plaintiff at whose suit he or she is detained,
prison for shal be ordered by the said court, by rule, to be servedsuch debt.
(See s Geo. on the plaintiff or the attorney, to pay to the defendant
IV. ch. 8.) in execution the sum of five shillings weekly maintenance,
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so long as heor she shall be detained in prison at the
suit of the plaintiff, and that such' payment shall be made
in advance to the prisoner or gaoler, for his or her use,
on Monday in every week ;(p) on failure of which.; the
court from whence the execution issued, shall order the
defendant to be released : Provided always, That the
plaintiff shail not be obliged to make such payment, if
he can prove to the satisfaction of the court, that the
defendant bas secreted or conveyed away bis or her
effects, to defraud his or her creditors.(q)

2 Geo. IV. cH. 8.
An Act to makefurther regulation respectiug the weekly nainten'

ance of Insolvent Debtors.

WHEREAs it is necessary for the prevention of fraudulent Preamble.
conveyances of property by insolvent debtors claiming (See 45 Geo.
the weekly allowance granted by law, to compel the said11. ch. 7;
debtors, when required to answer such interrogatories as c'hi o.
shall be filed by the plaintiff at whose suit he shall be con- IV. ch. 4;
fined; Be it therefore enacted by the King's most ex- chW. V.
cellent Majesty, by and with the advice and consent of IV. ch. 3;

the Legislative Council and Assembly of the province of Vie. ch. .)
Upper Canada, constituted and assembled by virtue of
and under the authority of an act passed in the parlia-
ment of Great Britain, intituled, " an act to repeal cer-
tain parts of an act passed in the fourteenth year of bis
Majesty's reign, intituled 'an act for making more effec- Plaintif rmay
tual provision for the government of the province of tender inter-
Quebec, in North America,' and to make further provi-' insolvent
sion for the government of, the said province," and by lim °n
the authority of the same, that when and so often as weeky

-' allowance,
any prisoner or prisoners in custody, and charged in exe- touchingY
cution for debt in any civil suit, shall apply to the court'she y

whence -such process or execution issued, either to be

(p) On the -third' Monday after service of the rule.-8 Geo.
IV. eh. 8.,

) Interrogaiories may, be tendered by the plaintif.-2
Geo. IV.se 2 ë cl. 8. secs.1 & 2.
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discharged or allowed a weekly maintenance, by reason
of any alleged insolvency, it shall and may be lawful for
the plaintiff or plaintiffs at whose suit. such prisoner is
detained, his, her or their attorney, to file such interro-
gatories (r) as he, she or they, shai be advised or think
expedient, touching or concerning, or for the purpose of
discovering any property or credits which the said pri-
soner may be possessed of, or which he or she may be

Aswara suspected for having secreted or fraudulently parted with;
before com- which interrogatories the said prisoner is hereby required
xnfssioners
fr taking to answer upon oath, before some person authorised to
affidavits. receive and take affidavits in the court in which such

suit shall be depending, who is hereby authorised to ad-
minister the same.

2. And be it further enacted by the authority afore-
Debtors to said, That after any interrogatories shan bave been filed,
receive no
benefit fron as aforesaid, and a copy thereof delivered to the said
any order for prisoner, his or her attorney, the said prisoner sha not
a weckly noehso eatonyth adpioe hlnt
allowance, receive any further benefit from his or her application,
until he has
anawered the and the orders and other proceedings thereon shall be
raid interro- stayed, until the said prisoner shaU have flilly (s)
gatorles. answered the same, and filed such answer or answers

thereto, in the court from whence the writ on which he
or she shall be confined shal bave issued, and given
notice thereof to the plaintif or his attorney in such suit.

(r) The plaintiff may file interrogatories, after he has made
default in the payment of the weekly allowance, and before the
defendant has made any application for his discharge,-El-
wood v. Monk ; Butler v. Thomas. Mich. Term, 3 Vic.

(s) Where interrogatories have been put, and answers filed
thereto, affidavits may be read te shew that the answers are
untrue, and the court must be satisfied with the answers, be-
fore they will order the discharge of the debtor,-Montgomery
v, Robinet. E aster Terrm, 2 Will. IV. Payment of the
weekly allowance after answers have been filed te the interro'
gatories put by the plaintiff, is a waiver of any objections ý to
the answers, and the plaintiff cannot file further interrogatories
without leave of the court,-Malone v, Handy. Trin.. Term.
6 & 7 Will. 4. The answers of the debtor te interrogatories,
must not only be full, but satisfactory,-Sanderson v. Canme-
ron, Easter Term, 2 Vie,
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4 WILL. IV. cH.. 3.

An Act to afford relief to Persons confined on Mesne Process.

WHEREAs in many cases arrests are made upon mesne Preamble.
process, of persons not having the power of procuring
bail, who are thereby kept in close confinement, and
being destitute of the means of support, it is expedient
to afford relief: Be it therefore enacted by the King's
most excellent Majesty, by and with the advice and con-
sent of the Legislative Council and Assembly of the
Province of Upper Canada, constituted and assembled by
virtue of and under the authority of an act passed in the
Parliament of Great Britain, intituled " An act to repeal
certain parts of an act passed in the fourteenth year of
his Majesty's reign, intituled, 'An act for making more
effectual provision for the government of the Province of
Quebec, in North America,' and to make further provi-
sion for the government of the said province," and by the
authority of the same, That from and after the passing of
this act, it shall and may be lawful for any person or
persons arrested on mesne process issued from his Ma-
jesty's court of King's Bench, or from any of the district
courts of this province, being in actual and close custody, Persons
to make an affidavit before any person having authority arrestei not
to administer the same, that he, she or they, is or are in worth five

pounds, and
close custody, is or are unable to procure bail, and is or unable to
are not worth the sum of five pounds ; and upon the procure bai,
production of such affidavit to the court from whence weekly

the writ issued, in term time, or to any judge thereofanowc
in vacation, it shal and may be lawful for such court,
or judge of such court, to make an order upon the
plaintiff or plaintifs in any such suit or action, to
pay to the defendant the weekly allowance in the
same manner as if the defendant were in custody on default
upori final process; and upon due service of a copy of Pag
such order upon the plaintif, or his attorney, and in defendant to

the default of the payment of such weekly allowance, bed*shrng-
such court, respectiv ely, in term time, or any judge there. commontal.
of in vacation, shaUl issue an order to the sheriff of the
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district in which such. defendant shall be in custody,, to
discharge such defendant upon filing common bail.

2. Provided always, and be it further enacted by the
course of authority aforesaid, That nothing in this act contained
proceeding t
to judgment shall extend to prevent any such plaintiff orplaintiffs
and execu- from proceeding'to final judgment and execution, in the
interrupted same manner as if the party had entered special bail, and
by this act. as if this act had not been passed ; And provided also,
Plaintiff maY that the plaintiff shal be at liberty to tender interroga-
tender inter-
rogatories. tories to the defendant in like manner as if he were

charged in execution, and such defendant shall not be
discharged for want of the payment of the weekly allow-
ance unless he shall answer such interrogatories to the
satisfaction of the said court, or to any judge thereof in
vacation.

3. And be it further enacted by the authority afore-
Amount of said, That any sum or sums of money paid by the plain-
alloivance
paid to form tiff or plaintiffs in any suit or action towards the weekly
part of plain- allowance directed to be paid under the provisions of this

act, shall be taxed as part of the costs of the suit, and
be allowed to the plaintiff in his bill, to be taxed by the
proper officer.

4. And be it further enacted by the authority afore-
No allow- said, That the defendant shall not be entitled to a weekly
ance payable
during delay allowance under this act for any time during which the
ceaionedant plaintiff shall be delayed in bis proceeding in consequence

of any indulgence granted to the defendant by rule of
Or without court or order of a judge'; nor shall any order be made
affidavit that for such weekly allowance unless the defendant shall
plaintiff's
demand is make an affidavit, to be filed among the papers in the

®sited bona cause, that he does not believe the demand of the plain-
tiff to be just, and that for that cause, and no other, he

Persons in resists payment of the sanie, and refuses to .confess judg-
custody for
debts not ment for the sum sworn to.
exceeding 5. And whereas it is expedient to afford further reliefton pounds,
on certain in respect to destitute persons arrested for small sums,:
Mat"nS, Be it therefore further enacted by the authority afore-
discharged said, That when the sum, sworn to shall not exceed ten
common bail. pounds, it shall and may be lawful for the defendant, at
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the expiration of thirty days after'having beën committd (See 5 wm.
to prison, to-apply to the court i'from whence the process IV. Ch. 3,

se,2.)
issued, in term time, or a judge thereof in vacation, set-
ting forth on affidavit that he is not worth the sum for
which he has'been arrested, andthathe hath not directly or
indirectly sold or otherwise disposed of any goods, debts,
monies, or other personal estates, in order to defraud bis
creditors, or any of them ; and that if upon the return
of a summons, or of a rule to shew cause, which may be
thereupon issued, and upon answers to any interrogato-
ries which the plaintif shall be at liberty to file, no good
cause shall appear to the contrary, the court or judge
shall discharge such defendant from imprisonment upon
his filing common appearance, and the plaintif may pro-
ceed in bis action as in non-bailable actions where the
defendant bas appeared.

8 GEO. IV. CH. 8.
An Act for thefurther relief of Insolvent Debtors.

WiHEREAS by the third section of an act, intituled, " an Preamble.
act to make further regulations respecting the weekly (See 2 Geo.
maintenance of insolvent debtors," it is enacted, " that IV. ch. 8.)
in default of payment of the sum of five shillings weekly
allowance, pursuant to any rule or rules of court, under
the provisions of an act passed in the forty-fifth year of
his late Majesty's reign, intituled, 'an act for the re-
lief of insolvent debtors,' the first payment of which said
sum of five shillings is declared by the said clause to be-
come due and payable on Monday next after the service
of such rule on the plaintiff, or bis attorney, within the
district where such defendant shall be imprisoned, the
prisoner, upon application to the court from which such
execution issued, in term time, or a judge thereof in va-
cation, shall, by order of the said court or judge, be dis-
charged out of custody. Provided nevertheless, that such
discharge shal not be construed as a release or satisfaction
of the subsisting judgment, or to ·deprive the plaintif or
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plaintiffs of his, her or their, remedy thereafter against
the goods and chattels, land and tenements, of such. pri-
soner so discharged;" And whereas it is expedient that
prisoners in execution for debt should be enabled to take
the benefit of the said act, although the plaintiff or his
attorney should not be residing within the district where
such defendant shall be inprisoned: Be it therefore en-
acted by the King's most excellent Majesty, by and with
the advice and consent of the Legislative Council and
Assembly of the province of Upper Canada, constituted
and assembled by virtue of and under the authority of an
act passed in the Parliament of Great Britain, intituled,
" an act to repeal certain parts of an act passed in the
fourteenth year of his Majesty's reign, intituled, 'an act
for making more effectual provision for the government
of the province of Quebec, in North America,' and to
make further provision for the government of the said

province," and by the authority of the same, that the said
.) cluo. s. clause be repealed; and that in default of payment (t)
eh. 8, re- of the sum of five shillings weekly allowance, pursuant to
pealcd. ý

(t) Payment to a person acting as turnkey in the gaol, is a
good payment to the insolvent debtor.-Hyde v. Barnhart. Hil.
Term. 10 Geo. IV. Where a defendant, after obtaining the
veekly allowance, takes the benefit of the limits, he must give

the plaintiff notice of his return to close custody, before he is
entitled to further payments. Ib. Trinity Term. il Geo. IV.
The court refused to discharge a defendant in execution, where
the plaintiff died, and the weekly allowance was tendered by
the person who had usually paid it, although no administration
had been granted.-Beard v. Orr. Mich. Term. 1 Will. IV.
A defendant rendered by his bail, after the return of non est
inventus to the capias ad satisfaciendum, is not in custoly on
mesne process, nor is he charged in execution, so as to obtain
the weekly allowance.-Lyman et. al. v. Vandecar. Mich.
Term. 2 Vie. It is not a sufficient excuse for the non-pay-
ment, that the defendant is in custody in other suits, in which
he receives the allowance, or that a co-defendant has put in
bail, after the order for the allowance was granted.-Truscott
et. al. v. Walsh et. al. Hil. Term. 6 Will. IV. An insolvent
debtor in custody on a criminal charge cannot obtain a rul.e for
the allowance in a civil suit.-Thompson v. Hughson. Mich.
Term. 1842. P. C. Jones, J.
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any rule or rules of court under the provisions of an act
passed in the forty-fifth year of his late Majesty's reign,
intituled1 "an act for the relief of insolvent debtors," the
first payment of which said sum of five shillings is hereby
directed to become due and payable on the third Monday Court in
next after the service of such rule upon the plaintiff or juterin Yeo
his attorney, the prisoner, upon application to the said cation, may

. . .order p1rison-
court from which such execution issued, in term time, ers to be dis-

or a judge thereof in vacation, shall, by order of the said chargedo

court or judge, be discharged out of custody : Provided of their

nevertheless, that such discharge shall not be construed "o**al a-
as a release or satisfaction of the subsisting judgnent, or such dis-
to deprive the plaintiff or plaintiffs of his, her, or their charge not to

remedy thercafter, against the goods and chattels, lands operate as a

and tenements, of such prisoner so discharged. the debt.

5 WILL. IV. CH. 3.
3. And wbereas it night tend greatly to the relief of Debtors ir

certain debtors in exccution for snall debts, and at the execution for
sane time occasion no miaterial prejudice to trade and "°)n £2',

public credit, if such debtors should, after a limited period who shaH
have been

of imprisonnent, be allowed to be dischargced, saving to three months
thir creditors their remedy against the property of the itirisoncd.

bnay apply for
debtor so discharged; be it therefore enacted by the au- diseharge.

thority aforesaid, That froin and after the passing of this
act, all persons in execution upon any judgment rendered
in this province in a civil suit for any debt or damages,
not exceeding the sum of twenty pounds, (u) exclusive
of the costs recovered by such judgment, and who shall
have lain in prison thercupon for the space of three calen-
dar moiths, or being confined under such execution upon
the gaol limits of anv district in this province for the

(n) A defendant in custody for a debt not exceeding £20, is
entitled to his discharge under this section, on satisfying the
court that he has been three months imprisoned, but the rule
is not 'absolnte in the first instance.-King v. Keogh. Mich.
Term. 7 Will. IV.
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space of twelve calendar nonths before the tiie of their
application to be discharged as hereinafter mentioned,
may make his, her or their application, in term time, to
the court from whence such execution shall have issued,
to be discharged from custody upon such execution, and
shall thereupon make and file an affidavit to the effect
hereinafter mentioned, and if the court shall be satisfied
upon cause shewn, that the prisoner in custody is enti-
tled to relief under this act, or if no cause to the con-

Court trary shall be shewn, then such court shall forthwith make
order dis- a rule or order for discharging the party or parties fron
charge. custody, as to such execution: Provided always, that

notwithstanding the discharge of any debtor or debtors
future etate; by virtue of this act, the judgmcent against him or then

shall continue and remain in full force to all intents and

purposes, except as to the taking in execution the person
or persons of such debtor or debtors thereupon ; and it
shall be lawful for the creditor to take out execution
against the lands and tenenients, or goods and chattels of
anv such debtor so discharged, or to bring any action on
any such judgmcnt against such debtor, or to bring any
such action or use any such remedy for the recovery of
his dernand agai nst any other person or persons, liable to
satisfv the saine, in the saine manner as such creditor
coul( have donc in case such debtor had never been dis-
charged in execution upon such judgnent : Provided also,

]meenast that no debtor so discharged shall be liable to be arrested
or taken in execution upon the saine judgnent, or in any

pd. action or proceeding to be afterwards instituted there-
upon.

4. And be it further enacted by the authority afore-
nehftors !n said, That fron and after the passing of this act, all per-

sons in execution upon any judgment rendered in this
ing £20 and province in a civil suit, for any debt or damages exceed-

tud ltf- ing the suin of twenty pounds, exclusive of costs, and
tied to dis- who shall have lain in prison thereupon for the space of
Chai~rge six calendar months before the time of their application

to be discharged as hereinafter mentioned, when the debt
shall not exceed one hundred pounds, or twelve calen-
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dar months (v) when the debt shall exceecd one hundred notice to the
pounds, nay, upon giving thirty days' notice (w) in writing, opposite par-

to the opposite party or his attorney, of his intention to ty.
make such application as hereinafter mentioned, apply for
his discharge in term time, to the court from whence the
execution shall have issued; and that such application
shall be founded on an affidavit of the person in custody,
as aforesaid, to the effect hereinafter mentioned.

5. And be it further enacted by the authority afore-
said, That the opposite party, upon being called upon to Court autho-
shew cause against such application, may disclose to the ried to exa-

court upon affidavit of himself or of any other person or matter and

persons, any facts in answer to such application, and such hrge;

court may examine into the same, and may require fur-
ther statements upon oath fron or in behalf of either
party in their discretion, and that when, in the opinion
of the court, the party at whose suit the debtor is in
custody shews no reasonable ground whatever (and in
such case only) for expecting benefit from the further de-
tention of the debtor in execution, it shall be lawful for
the court to make an order for discharging such debtor
forthwith: Provided always, that suchI discharge shal
have the saine and no other effect as to any other remedy
upon the saine judgnent, or in consequence thereof, as a Efrect there-

discharge ordered under this act in cases where the debt
shall not exceed twcnty pounds.

6. And be it further enacted by the authority afore-
said, That the application made by any debtor for his Affitlavit of

certain fact6
discharge from custody under this act, Nwhether the suin to be made
for which he is so detained shall be under or above twenty by debto ap..piving for
pounds, shah be founded upon an affidavit made by sucI discharge.

(v) A defendant in execution, for a sum exceeding £100,
applying for his discharge, must shew that he has been twelve
calendar months in gaol.-Denham v. Talbot. Hil. Term.
6 Will. IV.

(w) This notice may be given before the full period of his
imprisomnent, according to this act, has expired.-McPherson
v. Campbell. Trin. Term. 1841. P. C. Macaulay, J. This
notice must always be given.-Averill et. al. v. Baker. Mich.
Term. 1841. P. C. Joues, J.

O G 2
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debtor in the cause in which ho is in custody, to be af-
terwards filed among the papers of such cause, in which
affidavit shal be set forth the time that he as been in
custody upon such execution, and the amount for which
he is detained; and stating further that he is not posses-
sed, nor any person or persons in trust for him, or to bis
use, of lauds or tenements, monics, goods, chattels or
effects of any description, besides his necessary wearing
apparel or bedding, to the amount of five pounds; that
since judgnent in the cause was rendered against him he
has not made any disposition or conveyance of his pro-
perty or effects in order to defeat the remedy under the
said judgment; that ho has not the means within bis

power or under bis control, excepting bis necessary wear-
ing apparel and bedding, of satisfying the debt for wvhich
he is in execution, or any part thereof; that he was guilty
of no fraud, deceit or dishonest practice, in contracting
the said debt, and that to the best of bis knowledge and
belief, the party at whose suit he is in custody can
derive no benefit from lis the said debtor's being longer
imprisoned under such execution.

7. And be it further enacted by the authority afore-
taining dis- said, That if it shall happen that any discharge granted
charge litisatvudh
frRud hable under this act, shal have been unduly or fraudulently
to be again obtained upon any false allegation of circumstances, which
cti on C" if true, might have entitled the prisoner to be discharged

by virtue of this act, such prisoner shall, upon the saine
being made appear to the satisfaction of the court by whose
rule or order the said prisoner had been so discharged,
be liable to be again taken in execution, and remanded
to bis former custody, by the rule or order of the same
court : Provided always, that no sheriff or gaoler shall be
liable as for the escape of any such prisoner, in respect of
his enlargement, during such time as lie shall have been
at large by means of such bis undue discharge, as afore-
said.

Franidulent 8. And be it further enacted by the authority afore-
oipropenty said, That anv person who shal assign, remove, conceal
o meao"- or dispose of any of his property, with intent to defrau'd
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his creditors, (x) and any person who shall receive sucli
property with such intent, shall, upon conviction, bc
decmed guilty of a misdemeanor, and such offence nay
be tried before any court of Oyer and Terminer or gene-
ral gaol delivery, and may be punished by fine or inpri-
sornment: Provided always, that no person convicted, as rnisment.
aforesaid, shall be fined in a greater sum than one hun-
dred pounds, nor be imprisoned for a longer period than
six ionths.

9. And be it further enacted by the authority afore-
said, That this act shall continue in force for four years, to four years
and from thence to the end of the then next ensuing (Made per-

petual by 3
session of parliament. Vie. ch:cò

4 WILL. IV. c1. 1.
An Act to anend the law> respecting real property, and to render

the proceedings for recovering possession thereof in certain
cases less diflicuIt and expensive.

WHrlEREAS it is expedient to amend the law relating to
real estates, by naking certain alterations in the law of Preamble.

inheritance, and respecting the conveyancc of real pro-
perty by devise and by decd, and in regard to dower, and
the limitation of actions and suits relating to real pro-
perty, and for simplifying the remedies for trying the
rights thereto ; Be it therefore enacted by the King's
nost excellent Majesty, by and with the advice and con-
sent of the Legislative Council and Assembly of the
Province of Upper Canada, constituted and assenbled by
virtue of and under the authority of an act passed in the
Parlianent of Great Britain, intituled " An Act to repeal
certain parts of an act passed in the fourteenth year of
his Majesty's reign, intituled ' An Act for making more
effectual provision for the government of the Province of
Quebec, in North America,' and to make further provi-

(x) The assignment of a lease, by the lessee, to a trustee for
a bona fide creditor of the assignor, with the intention of
thereby evading the claims of the creditors of the cestui que
trust, is not a fraudulent assignment within this section. Doe
Biggar v. Millard. Easter Term. 1840.
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sion for the government of the said province," and by the
authority of the same, That in every case descent shall

necent be traced to the purchaser; and to the intent that the
shail always
be traced pedigree mnay never be carried farther back than the cir-
fro the pur- cumstances of the case and the nature of the title shallchaser, but
the last own- require, the person last entitled to the land shall for the
ecoshder*e purposes of this act be considered to have been the pur-
to be the chaser thereof, unless it shall bc proved that lie inherited
purchaser,
unless the the sane, in which case the person from whon he in-
contrary be herited the same shall be considered to have been the

purchaser, unless it shall be proved that he inherited the
same ; and in like manner the last person from whom the
land shall be proved to have been inherited, shall in every
case be considered to have been the purchaser, unless it
shall be proved that he inherited the sane.

2. And be it further enacted by the authority afore-
Ileir entitled said, That when anv land shall have been devised by any

ra e " testator, who shall die after the first day of July, one
eviseec, and thousand eiglt hundred and thirty-four, to the heir or to

ta e atot- the person who shall be the licir of such testator, such
or or bis heir shall be considered to have acquired. the land as a
heirs shall
create an es- devisee and not by descent ; and when any land shall
tate by pur- have been limîitecl by any assurance, executed after the

said first day of Julv, one thousand eight hundred, and
thirty-four, to the person, or to the heirs of the person
w'ho shall thereby have conveyed the saine land, such
person shall be considered to have acquired the sanie as
a purchaser, by virtue of such assurance, and shall not be
considered to be entitled thereto, as of his former estate
or part thereof. (y)

(y) This section is against two ancient rules of law respect-
ing descent and purchase. A title by descent is vested in a
man by the single operation of law, and by purchase by his
own act or agreement. Co. Lit. 186. 2 BI. Com. 200. The
latter is thus described by Littleton, s. 12. "Purchase is
called the possession of lands or tenements that a manhath by
his deed or agreement, unto which possession he cometh, fnot by
title of descent froma any of his ancestors or cousins, but by his
own deed." The difference between the acquisition of än
estate by descent and purchase is, that by purchase the estate
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3. And be it further enacted by the authority afore-
said, That when any person shall have acquired any land
hy purchase, under a limitation to the heirs, or to *the When heirs

heirs of the body of any of his ancestors, contained in an caeunder
assurance executed after the said first day of July, one lations
thousand eight hundred and thirty-four, or under a limi- of their an-

tation to the heirs, or to the heirs of the body of any of a
bis ancestors, or under any limitation having the same descend as If

the ancestor
effct, contained in a will of any testator, who shall de- had been the
part this life after the said first day of July, one thousand purchazer.
cight hundred and thirty-four, then and in any of such
cases, such land shal descend, and the descent thereof
shall be traced as if the ancestor named in such limita-
tion had been the purchaser of such land. (z)

4. And be it further enacted by the authority afore- Brothers and

said, That no brother or sister shall be considered to in- t ace ca
herit immediately from bis or her brother or sister, but through their

every descent fi'om a brother or sister shall be traced parent
through the parent. (a) Lineal ances-

5 And be it further enacted by the authority afore- hr i e.
said, That every lineal ancestor shall be capable of being ference to

heir to any of his issue, and in every case where there
shall be no issue of the purchaser, bis nearest lincal olairhing

through hinm.

acquires a new inheritable quality, and is descendible to the
owner's blood in general, as a feud of indefinite antiquity, and
that the person who takes by purchase is not answerable for
the acts of his ancestors, as lie would be if he took by descent.
Cruise. tit. 30, sec. 4.

(z) When the words "heirs male of the body," &c., operate
as words of purchase, that is, when they do not attach in the
ancestor, but vest in the person answering the description of
such special heir, they appear to have a mixed effect. For
though they give the estates to the special heir originally, and
not through or from his ancestor, yet the estate which he so
takes has such a reference to the ancestor, as to pursue the
saine course of succession, in the same extent of duration or
continuance through the same persons, as if it had attached in,
and descended from, the ancestor. Fearne. Con. Rem. 80.

(a) Formerly, in making ont the title between brothers and
sisters, the descent was considered immediate, and the common
father, though living, need not have been named. Watk.
Descent. 111, n.
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ancestor shall be his heir in preference to any person who
would have been entitled to inherit, either by tracing his
descent through such lineal ancestor, or in consequence
of there being no descendant of such lineal ancestor, so
that the father shall be preferred to a brother or sister,
and a more renote lineal ancestor to any of his issue,
other than a nearer lineal ancestor or bis issue. (b)

6. And be it further enacted and declared by the
The male authority aforesaid, That none of the maternal ancestors

n'oe tr of the person froni whom the descent is to be traced, nor
any of their descendants, shall be capable of inheriting
until all bis paternal ancestors and their descendants
shall have fiiled; and also that no fernale paternal an-
cestor of such person, nor any of her descendants -shall
be capable of inheriting, until all his male paternal an-
cestors and their descendants shall have failed, and that
no fenale maternal ancestor of such person, nor any of
her descendants shall be capable of inheriting, until ail
bis male maternal ancestors and their descendants shall
have failed. (c)

7. And be it further enacted and declared, That where
The mother there shall be a failure of maie paternal ancestors of the
of the more
remot maie person froin whom the descent is to be traced, and their
ancestor to d ~ cmr
be prferr descendants, the iother of his moreinote male paternal
to themother ancestor, or ber descendants, shall be the heir or heirs of
of the less re-
Inot male such person, in preference to the mother of a less remote
anecuor. male paternal ancestor, or her descendants ; and when

there shall be a failure of male paternal ancestors of such
person, and their descendants, the mother of his more
remote male maternal ancestor, and ber descendants,

(b) It was an old legal maxiin, that estates might lineally
descend, but not ascend, and a parent could not take immnedi-
ately fronm his child, but the land woaid escheat.-Cowper v.
Cowper. 2 P. Wnis. 666. But though the parents could not
inediate1y inherit, yet either of themu might have taken as

cousin te their child. 2 P. Wms. 613.
(c) The heir on the part of the great-grandfather has a

prier claim te the heir on the part of the maternal grandfather.
-Davis v. Lowndes. 5 Bing. N. C. 161,
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shall be the heir or heirs of such person, in preference to
the mother of a less remote male. maternai ancestor and
her descendants. (d)

8. And be it further enacted by the authority afore-
said, That any person related to the person from whom .Half-blood,
the descentis to be tracedby the half blood, shall be Ca- oaaÎae an-
pable of being his heir; and the place in which any such cestor, to in-

relation by the half blood shal stand in the order of in- the whole
heritance, so as to be entitled to inherit, shall be next sa°, derec
after any relation in the saine degree of the whole blood if on the
and his issue, where the common ancestor shall be a male nce-
male, and next after the common ancestor when such tor, afner lier.

common ancestor shall be a female, so that the brother
of the half blood on the part of the father, shal inherit
next after the sisters of the whole blood on the part of the
father and their issue, and the brother of the half blood
on the part of the mother, shal inherit next after the
mother. (e)

9. And be it further enacted by the authority afore-

(d) This section adopts Blackstone's ruie, 2 Comm. 238.
Where a person seised of an estate ex parte maternU died with-
out issue, the descendants of his maternal grandfather must all
be extinct before any descendant of a reroter maternai ances-
tor could inherit, however nearly related to the propositus ex
parte matern.-Hawkins v. Shewen. 1 Sim. & Stee. 257.

(e) Where a testator devised all his lands to S. A. (his son
by his first wife) when he should come to the age of twenty-
one years, but if he should die before twenty-one years, and
D. A. (the testator's daughter by his second wife) should be
then living, he gave the same to her, -when she should attain
twenty-one years. The testator died, and then S. A. died
under age, and without issue. It was held that on the death
of S. A. the inheritance vested in D. A., his sister of the half
blood, in preference to his uncle of the whole blood, because
S. A. did not die seised of such an estat-± in fee, as would
descend upon his heir of the whole blood, but only of an estate
expectant on the life estate of his sister.--Doe ex.dem. Andrew
v. Hatton. 3 B. & P. 643, 15 East. 174, 3 Wils. 516. From
these cases, the necessity will be apparent, in cases not within
this new law, of inquiring on the investigation of titles, -where
any children of the half blood have been passed over, in favor
of the collateral. relations of children of the whole blood,
whether the latter were actually seised or not.
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After the said, That when the person from wbom the descent of any
death of a land is to be traced shall have had aniy relation who
persan at-y
taiuted, his having been attainied, shall have died before such descent
descendants shall have taken place, then such attainder shall not pre-rnuy inherit.

vent any person from inhériting such land who would have
been capable of inheriting the same by tracing his-des-
cent through such relation if he had not been attainted,
unless such land shall have escheated in consequence of
such attainder before the first day of July, one tbousand
eight hundred and thirty-four.

10. And be it further enacted by the authority afore-
ntr tl said, That after the passing of this act proof of entry

be necessary by the heir after the death of the ancestor shall in no case
°ottmplete be necessary in order to prove title in such heir, or in any

descent. person claiming by or through him. (J)
11. And be it further enacted by the authority afore-

This act not said, That this act shall not extend to any descent whichta extend ta
any descent shall take place on the death of any person who shall die
bulre s"t before the first day of July, one thousand eight hundred

and thirty-four.

.imitations 12. And be it further enacted by the authority afore-
rade before said, That where any assurance executed before the said
the lst of first day of July, one thousand eight hundred and thirty-July 1834, ta
the heirs of a four, or the will of any person who shall die before that
persan thendcotn
living, sda ay, shall contain any limitation or gift to the heir or
te ifrect asheirs of any person under which the person or persons

had not been answering the description of heir shall be entitled to an
made. estate by purchase, then the person or persons who would

have answered such description of heir if this act had not

(f) This section is not in the British statute 3 & 4 Will. IV.
ch, 106, relating to descents, and by the wording of section 59
of the above act, its introduction would seem to be unnecessary,
as that section declares that the expression "the person last
entitled to land" shall extend to the last person who had a
right thereto, whether he did or did not obtain the possession,
or the receipt of the rents and profits thereof, which would
clearly make the title of the heir and those claiming under
him, good without any entry by him after bis ancestor's death,
and enable them to maintain ejectment, &c., under section 17,
which prescribes the times of limitation.
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been.made, shall become.entitledby virtue of such limi-
tation or gift, whether the person named as ancestor shall
or shall not be living on or after the said first day of July,
one thousand eight hundred and thirty-four.

13. And be it further enacted by the authority afore-
said, That where a husband shall die beneficially entitled Widows tobe

to any .land for an interest which shall not entitle his ented to
widow to dower out of the same at law, and such interest, equitable
whether wholly equitable or partly legal and partly equi- estates
table, shal be an estate of inheritance in possession, or
eqiual to an estate of inheritance in possession, (other than
an estate in joint tenancy,) then his widow shall be en-
titled in equity to dower out of the same land. (g)

14. And be it further enacted by the authority afore-
said, That when a husband shall have been entitled to a S aflot be rieceg-
right of entry or action in any land, and his widow would sary to give
be entitled to dower out of the saine if he had recovered do

possession thereof, she shall be entitled to dower out of
the saine although her husband shall not have recovered
possession thereof; Provided that such dower be sued for
or obtained within. the period during which such right of
entry or action might be enforced. (A)

-15. And be itfurther enacted by the authority afore- Cortain de-
scriptionis of

said, That no widow shall hereafter be entitled to dower dower abol-
ad ostium ecclesiS, or dower ex assensu patris. ished.

16.. And be it further enacted by the authority afore- No land or
said, That after the first day of July, one thousand eight "e°red
hundred and thirty-four, no person shall make an entry but within

twenty Vears
or distress, or bring an action to recover any land or after the

(g) The legal estate of a property being vested in A., for the
benefit-of himself and B., in equal moieties, he mortgaged it
without B.'s knowledge. B. afterwards paid off the mortgage,
and had,,the legal estate conveyed to him, subject to such
equity ofredemption as the lands were subject to: Held, that
there -was not such a perfect union of the legal and equitable
interest in B.'s moiety of the estate, as to give his widow, a
title to dower. Knight v. Frampton, 4 Beav. 10.

(h) By 2 Vic. ch. 6, sec. 3, a wife is barred of her dower,
by joning with- her husband in a conveyance containing a
release of her dower.

H H
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right o ac.- rent, but within twenty years next after the time at which
tion accrued the right to make such entry or distress, or to bring
to the claim-
ant, or sonie such action, shall have first accrued to some person
person whose through whom he claima ; or if such right shall not have
daims. accrued to any person through whom lie claims, then

within twenty years next after the time at which the
right to make such entry or distress, or to bring such
action, shall have first accrued to the person making or
bringing the saie. (i)

17. And be it further enacted by the authority afore-
When the said, That in the construction of this act, the right to
right shall be
deerned to make an entry or distress, or bring an action to recover-
have ac- an land or rent, shal be deemed to have first accruedcrued. ay

at such time as hereinafter is mentioned, that is to say:
In the case when the person claiming such land or rent, or some
of au estate person through whom he claims, shall, in respect of the
npossession. estate or interest claimed, have been in possession or in

the receipt of the profits of such land, or in receipt of
such rent, and shall, while entitled thereto, have been
dispossessed, or have discontinued such possession or
receipt, then such right shall be deemed to have first ac-

On dispos. crued at the time of such dispossession or discontinuance
session. of possession, or at the last time at which any such pro-

fits or rent were or was so received; (j) and when the

(i) By this and the next section, the doctrine of non ad-
verse possession is done away with, and an ejectment mustbe
brought within 20 years after the original right of entry of
the plaintiff, or the party under whom he claims, accrued,
whatever be the nature of the defendant's possession. Ne-
pean v. Doe ex dem. Knight. 2 M. & W. 894. A., 45 years
ago, enclosed a piece of ground from the waste common, and
built a cottage on it, and died 16 years afterwards, and his
widow and daughter continuedto live on the premises, tillthe
death of the former, a month before the trial: Held in eject-
ment by A.'s eldest son, that his claim was barred, unless the
jury were satisfied that his mother held the premises by per-
mission, and not adversely. Doe ex dem. Pritchard v. Jan-
ney. 8 C. & P. 99.

(j) Where the lessor of the plaintiff i ejectment, hadpur-
chased the, reversion subject to a lease for years,, at a reit Of
£4, and to an annuity of £4, and the tenant in possessionun-
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person claiming such land:or rent shall claim the estate o.,ate-
or interest of some deceased person who shall have con- ment or
tinued in such possession or receipt, in respect of the death.
same estate or interest, until the time of bis death, and
shall have been the last person entitled to such estate or
interest who shall have been in such possession or receipt,
then such right shal be deemed to have first accrued at
the time of such death; (h) and when the person claim- on aliena.
ing such land or rent shall claim in respect of an estate tion.
or interest in possession, granted, appointed, or other-
wise assured by any instrument other than a will, to
him or some person through whom he claims, by a per-
son being, in respect of the same estate or interest, in
the possession or receipt of the profits of the land, or in
the receipt of the rent, and no person entitled under such
instrument shall have been in possession or receipt, then
such right shall be deemed to have first accrued at the
time at which the person claiming, as aforesaid, or the
person through whom he claims, became entitled to such
possession or receipt by virtue of such instrument; and In case of fu-.when the estate or interest claimed shall have been an ture estates.
estate or interest in reversion or remainder, or other fu-
ture estate or interest, and no person shall have obtained
the possession or receipt of the profits of such land, or
the receipt of such rent, in respect of such estate or inx-

der the lease had paid the sum of £4 yearly, for upwards of
20 years, to the annuitant, until his death in 1830; and subse-
quently, to his widow-Held, that it was for the jury to con-
sider in what character the tenant made such annual payment;
and if as agent for his landlord, the possession was not ad-
verse, nor the right of the person entitled to the reversion,
barred. Doe Newman v. Godsill. 5 Jurist. 170.

(h) A. was possessed of lands for more than twenty years,
and died in 1817. Hiswidow had possession from that time
till her death in 1838. B. was the eldest son. Held, that
thongh B. could fnot recover in ejectment as the heir of his
father, because more than twenty years had elapsed sincebis
father's.death, yet that the jury might infer that the property
belonged'to B's mother, and survived to her on the death of
his father, and descended to B., as heir, on her death, in.1838.
-Doe eX dem. Bennett v. Long. 9 C. & P. 773.
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terest, then such right shall be deemed to have: first ýac-
crued at the time at which such estate or interest became
an estate or interest in possession ; (1) and when the

forfeiture orperson claiming such land or rent, or the person through
breach of whom he claims, shall have become entitled, by reason
condition. of any forfeiture or breach of condition, then such right

shal be deemed to have first accrued when such forfei-
ture was incurred or such condition broken: Provided

In case of always, that until the person deriving title to land in thislandi granted
by thecrowni, province as the grantee of the crown, or his heirs or

adntyet
cu1tivated or assigns, or some or one of then, by themselves, their
imlProved. servants or agents, shal have taken actual possession.of

the land granted, by residing thereupon or by cultiva-
ting some portion thereof, the lapse of twenty years shall
not bar the right of such grantee, or any person claim-
ing by, under or through him, to bring an action fbr the
recovery of such lands, unless it can be shown that such
grantee, or person claiming by, under or through him,
while entitled to the land, had knowledge of the same
being in the actual possession of some other person not
claiming to hold by, from or under the grantee of the

Wher ad- crown, (such possession havingr been taken while the
vantage of said lot was in a state of nature,) in which case, the right
forf:Umre is

ot caken bto bring such action shall be deemed to have accrued
remainder fron the time that such knowledoe was obtained : Pro-
man, he shall .
have a uew Vded also, that when any right to make an entrv or

is' e"tn distress, or to bring an action to recover any land or
comes into re-nt, by reason of any forfeiture or breach of condition,
possession' shall have first accrued in respect of any estate or in-

(1) Where a tenant has been in possession under a lease,
for which he has not paid rent to any person for upwards of
twenty years previous to the expiration, the right of the
person entitled to the reversion is not barred until twenty
years from the expiration of the lease; but if the tenanit has
paid rent to a person wrongfully claiming. an estate inire-
mainder or reversion, expectant on the determination of the
lease, then the party rightfully entitled must make his clain
within twenty years from such payrient.-Doe Davy'v.
Oxenham. - .7 &W. 131 Chadwick- v. Broadwood.
3 Beav. 308.

-35-)



REAL PROPERTY.

terest in- reversion -or remainder, and the land or rent
shal not have been recovered by virtue of sueh right,
the right to make an entry or distress, or bring an ac-
tion to recover such land or rent, shall be deemed to
have first accrued in respect of such estate or interest
at the time when the same shal have become an
estate or interest in possesion, as if no such forfeiture
or breach of condition had happened: Provided -also, Reversonr
that a right to make an entry or distress, or to bring an a ew
action to recover any land or rent, shal be deemed to right.
have first accrued in respect of an estate or interest in
reversion, at the time at which the same shall have be-
come an :estate or interest in possession, by the determi-
nation of any estate or estates in respect of which such
land shall have been held or the profits thereof, or such
rent shall have been received, notwithstanding the per-
son claiming such land, or some person tihrough vhom
he claims, shall at any time previously to the creation of
the estate or estates which shall have determined, have
been in possession or receipt of the profits of such land,
or receipt of such rent. (m)

18. And be it further enacted by the authority An adoinis-
aforesaid, That for the purposes of this Act, an ad- trator to

ministrator claiming the estate or interest of the de- daim asfhe obtained
ceased person of whose chattels he shall be appointed the estate

administrator, shall be deemed to claim as if there hadt a'4
been no interval of time between the death of such de- death of de-

ceased person and the grant of the letters of ad- cea.d.

ministration.

19. And be it further enacted by the authority
aforesaid, That when any person shall be in possession n cae or a

or in receipt of the profits of any land, or in receipt of the right

any rent, as tenant at will, the right of the person en- Ne,
titled subject thereto, or of the person through whom have accrued

he claims, to make an entry or distress, or bring an at he end f

action to recover such land or rent, shall be deemed to

(m) See ante page 35%
H H 2
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have first accrued either at the determination of such
tenancy, or at the expiration of one year next after the
commencement of such tenancy, at which time such

Cas tenancy shall be deemed to have determined: (n) Pro-
or cestui que vided always, that no mortgagor or cestui que trust shall
truît. be deemed to be a tenant at will within the meaning of

this clause to his mortgagee or trustee.
20. And be it further enacted by the authority

No person aforesaid, That when any person shall be in possession
aSter a ten-
ancy froni or in receipt of the profits of any land, or in receipt, of
year to year any rent as tenant from year to year or other period,
to have any
right but without any lease in writings the right of the person
from th. end entitled subject thereto, or of the person throughof the first
year or last whom he claims, to make an entry or distress, or to
paymnent of
re"t. bring an action to recover such land or rent, shall be

deemed to have first accrued at the determination of the
Where rent first of such years or other periods, or at the last time
&m'untinr e ** n

twenty shil. when any reut Payable in respect y
"ingi reser- have been received, (which shall last happen.)yod by a

leue in 21. And be it further enacted by the authority
vriting shall
have been aforesaid, That when any person shall be in possession
wrongfully or in receipt of the profits of any land, or in receipt of
received, no
right to ac- any rent by virtue of a lease in writing, by which a rent

e ormn .h amounting to the yearly sum of twenty shillings or
tion of the
lease, but at
the time the (n) Where A. in 1817 let B. into possession of lands as
rent was tenant at will; and in 1827 A. entered upon the lands without
wrongfuIy B.'s consent, and cut and carried away stone therefrom :recoived. Held that this entry ainounted to a determination of the es-

tate at will, and that B. thenceforth became tenant at suffer-
ance, until by agreement express or implied, a new tenancy
was created between the parties; and therefore that unless
the fact of such new tenancy were found by the jury, an
ejectment brought by A in 1839 was too late, inasmuch as
his right of action first accrued at the expiration of one year
after the commencement of the original tenancy at wili in
1817.-Doe dem. Bennett v. Turner. 7 M. & W. 226.

A person let into possession under an agreement to pur-
chase is a tenant at will within the meaning of this section.
and such a tenancy at will is determined by the death of the
person in possession, and no demand of possession need sub-
sequently be made.-Doe dem. Stanway v. Rock. 6 Jur. 266.
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upwards shall be reserved, and the rent reserved by
such lease shall have been received by. some person
wrongfully claiming to be entitled to such land or rent
in reversion, immediately expectant on the determina-
tion of such lease, and no payment in respect of the
rent reserved by such lease shall afterwards have been
made to the person rightfully entitled thereto, the right
of the person entitled to such land or rent, subject to
such lease, or of the person through whom he claims to
make an entry or distress, or to bring an action after
the determination of such lease, shall be deemed to
have first accrued at the time at which the rent reserv-
ed by such lease was first so received by the person
wrongfully claiming, as aforesaid, and no such right
shall be deemed to have first accrued upon the determin-
ation of such lease to the person rightfully entitled. (o)

22. And be it further enacted by the authority A mere entry
afnoeaid, That no nerson shall be deemed to have been noteemed pos-
in possession of any land within the meaning of this Act, session.
merely by reason of having made an entry thereon.

23. And be it further enacted by the authority

(o) Where property is under lease, adverse possession runs
against the reversioner from the expiration of the lease, or
froni the time when the tenant pays rent to one claiming
wrongfully to be entitled in immediate reversion. A bill of
discovery filed in aid of an action of ejectment filed in 1840,
stated that in 1776, A. B., being seised in fee, granted leases
of the property, which expired in 1825, and that the plaintif,
as heir of A. B., was now entitled to the property, for the re-
covery of which he was now about to bring an action of eject-
ment. The defendant pleaded this statute, and averred that
the plaintif had not been in possession, or received rents for
more than twenty years, before the bill was filed, that the de-
fendant had entered into possession as purchaser in fee sim-
ple in 1819, and had ever since remained in peaceable posses-
sion as tenant in fee. Held, that this plea could not in law be
sustained, for there being no allegation that the rent had
been paid to any one wrongfully claiming to be entitled in
reversion immediately expectant on the determination of the
lease, the plaintiff's right did not accrue until the expiration
of the lease in 1825, or within twenty years from the filing of
the bill.-Chadwick v. Broadwood. 3 Beav. 308.
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No right to aforesaid, That no continual or other claim upon or near
be presuerved
by continuai any land shall preserve any right of making an entry or
daim. distress, or of bringing an action.

24. And be it further enacted by the authority
Possession of aforesaid, That when any one or more of several
cne r° p persons entitled to any landor rent as co-parceners, joint
not to be the tenants, or tenants in common, shall have been in
possession of
the otiers. possession or receipt of the entirety, or more than his or

their undivided share or shares of such land, or of the
profits thereof, or of such rent, for his or their own
benefit, or for the benefit of any person or persons
other than the person or persons entitled to the other
share or shares of the same land or rent, such posses-
sion or receipt shall not be deemed to have been the
possession or receipt of or by such last mentioned
person or persons, or any of them. (p)

25. And be it further enacted by the authority
rossession of aforesaid, That when a younger brother or other rela-
a younger tinoth
brother, &c. tion of the person entitled, as heir to the possession, or
not to be the receipt of the profits of any land, or to the receipt of
possession of
the heir. any rent, shall enter into the possession or receipt there-

of, such possession or receipt shall not be deemed to be
the possession or receipt of or by the person entitled as
heir.

Acknowledg- 26. Provided always, and be it further enacted by the
ment in authority aforesaid, That when any acknowledgment of
writing given the title of the person entitled to any land or rent shallto the persony
entitled or have been given to him or his agent in writing, signed
his agent, to,
be equivalent by the person in possession or in receipt of the profits
to possession of such land, or in receipt of such rent, then suchor receipt of
rent. possession or receipt of or by the person by whom such

(p) This section has relation back, as far as relates to the
period of the act, and makes the possession of one co-par-
cener, joint-tenant, or tenant in common, who has been in
possession of the entirety, separate from the time of his
coming into possession. Therefore, where one tenant in com-
mon has been ont of possession for twenty, years prior to the
passing of the act, he is barred from bringing his action.
-Culley v. Doe dem. Taylerson. 3 P. & D.- 539.
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acknowledgnent shall have been given, shall be deemed,
according. to the meaning of this act, to have been the.
possession or receipt of or by the person to whom or to
whose agent such acknowledgment shall have been given
at the time of giving the same, and the right of such
last mentioned person, or any person claiming through
him, to make an entry or distress, or bring an action to
recover such land or rent, shall be deemed to have first
accrued at and not before the time at which such ac-
knowledgment, or the last of such acknowledgments, if
more than one, was given. (q)

27. Provided also, and be it further enacted by the
authority aforesaid, That when no such acknowledgment, session is ot
as aforesaid, shall have been given before the passing of adtreat
this act, and the pwession or receipt of the profits of pa3sing this

the land, or the receipt of the rent, shall not at the act,®thright

time of the passing of this act have been adverse to barred until

the right or title of the person claiming to be entitled fe year
thereto, then such person, or the person clairming through afterwards.
him, may, notwithstanding the period of twenty years
hereinbefore limited shall have expired, make an entry
or distress, or bring an action to recover such land or
interest, at any time within five years next after the
passing of this act.

(q) Whether a writing is an acknowledgment of title within
this section, is a question for the court, and not for the jury
to decide. And where a party in possession of land adversely,
being applied to by the party claining title to it, to pay rent,
and offered a lease of it, wrote as follows:-" Although, if
matters were contested, I am of opinion that I should estab-
lish a legal right to the premises, yet, under all the circum-
stances, I have made up my mind to accede to the proposal
Vou made, of paying a moderate rent, on an agreement for
twenty-one years." The bargain having subsequently gone
off, no rent being paid, or lease executed, held, that the
letter was not an acknowledgment of title.-Doe Curzan v.
Edmonds. 6 l. & W. 295. Where an estate is devised to a
trustee in trust to sell and pay the testator's debts, and sub-
ject thereto in trust for A., an acknowledgment of a debt in
writing, signed by- the trustee or his agent, is sufficient to
preserve the creditors of suit for twenty years after the ae-
knowledgment-Lord St. John v. Bewghton. 9 Sim. 319.

857



RELA rOPERTY.

28. Provided always, and be it further enacted by
Persons un- the authority aforesaid, That if at the time at which
der disability
of inrancy, the right of any person to make an entry or distress or
lunacy, Co; bring an action to recover any land or rent, shall haveverture, ory
absence from first accrued, as aforesaid, such person shall have been
andther ' un der any of the disabilities hereinafter mentioned, that
repreienta- is to say: infancy, coverture, idiotcy, lunacy, unsound-

tvs obe
aoed.ten ness of mind, or absence from this Province, then such

hea ermna- person, or the person claiming through him, may, fnot-
tion of their withstanding the period of twenty years hereinbefore
disabillty or limited shal have expired, make an entry or distress, or

bring an action to recover such land or rent, at any time
within ten years next after the time at which the person
to whom such right shall have first accrued, as aforesaid,
shall have ceased to be under any such disability, or
shall have died, (which shall have first happened.)

29. Provided nevertheless, and be it further enacted
But no action by the authority aforesaid, That no entry, distress or&Ic. shall be.
brought be- action, shal be made or brought by any person who, at
ear er the time lt which his right to make an entry or distress,

the right of or to bring an action to recover any land or rent, shall
action ac-
crued. have first accrued, shall be under any of the disabilities

hercinbefore mentioned, or by any person claiming
through hin, but within forty years next after the time
at which such right shall have first accrued, although the
person under disability at such time may have remained
under one or more of such disabilities during the whole
of such forty years, or although the term of ten years
from the tine at which he shal have ceased to be under
any such disability, or have died, shail not have expired.

30. Provided always, and be it further enacted by
No turther the authority aforesaid, That when any person shall be
limne to be
allowed for under any of the disabilities hereinbefore mentioned, at
a sucaccsioa the time at which his right to make an entry or distress-o>f disabili-an o
ties. or to bring an action to recover any land or rent, shall

have first accrued, and shall depart this life without
having ceased to be under any such disability, no time
to make an entry or distress, or to bring an action to
recover such land or rent beyond the said period of
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twenty years next after the right of such person to
make an entry or distress, or to bring an action to re-
cover such land or rent, shall have first accrued, or the
said period of ten years next after the time at which
such person shall have died, shall be allowed by reason
of any disability of any other person.

31. And be it further enacted by the authority t
aforesaid, That when the right of any person to make right to an
an entry or distress, or bring an action to recover any esate in Pos-
land or rent to which he may have been entitled for an barred, the

estate or interest in possession, shall have been barred ®fsaine perron
by the determination of the period hereinbefore limited, to future

which shall be applicable in such case, and such person a shar-
shall, at any time during the said period, have been red.
entitled to any other estate, interest, right or possibility,
in reversion, remainder or otherwise, in or to the same
land or rent, no entry, distress or action, shall be made
or brought by such person, or any person claiming
through him, to recover such land or rent in respect of
such other estate, interest, right or possibility, unless in
the mean time such land or rent shall have been re-
covered by some person entitled to an estate, interest or
right, which shal have been limited or taken effect after
or in defeasance of such estate or interest in possession.

32. And be it further enacted by the authority suit in
aforesaid, That after the said first day of July, one equity to be
thousand eight hundred and thirty-four, no person brought af-
clairming any land or rent in equity shall bring any suit wehen the
to recover the same but within the period during which pIaLix, ife ntitl ed at
by virtue of the provisions hereinbefore contained he law, might

inight have made an entry or distress, or brought an ae
action to recover the same, respectively, if he had been
entitled at law to such estate, interest or right, in or to
the same, as he shall claim therein in equity. caof

33. Provided always, and be it further enacted by the the right
authority aforesaid, That when any land or rent shall be ' to

vested in a trustee upon any express trust, the right of bave accrued
until a con-

the cestui que trust,' or any person claiming through "veyance to a
him, to bring a suit against the trustee, or any person purchaser.
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claiming through him, to recover such land or rent,,shall
be deemed to have first accrued, according to the mean-
ing of this act, at and not before, the time at which
such land or rent shall have been conveyed to a purcha-
ser for a valuable consideration, and shall then be deem-
ed to have accrued only as against such purchaser and
any person claiming through him,

34. And be it further enacted by the authority

fra no time aforesaid, That in every case of a concealed fraud, the
shall run right of any person to bring a suit in equity for the re-
whilst the ~i neut o h e
fraud re- covery of any land or rent of which he, or any person
mains con- through whom he claims, may have been deprived by
cealed. such fraud, shall be deemed to have first accrued at,

and not before the time at which such fraud shall, or
with reasonable diligence might have been first known
or discovered : Provided, that nothing in this clause
contained shall enable any owner of lands or rents to
have a suit in equity for the recovery of such lands or
rents, or for setting aside any conveyance of such lands
or rents. on account of fraud, against any bonâ fide
purchaser for valuable consideration, who bas not assist-
ed in the commission of such fraud, and who, at the
time that he made the purchase did not know, and had
no reason to believe that any such fraud had been com-
mitted.

Saving the 35. Provided always, and be it further enacted by the
.urisdiction authority aforesaid, That nothing in this act containedof cquity on

the ground shall be deemed to interfere with any rule or jurisdiction
facquies-

cc or of Courts of Equity in refusing relief on the ground of
otherwise. acquiescence, or otherwise, to any person whose right to

Mortgagor to bring a suit may not be barred by virtue of this act.
be barred at 36. And be it further enacted by the authority

®edyefrs aforesaid, That when a mortgagee shal have obtained
fromthetime the possession or receipt of the profits of any land, or
'%when the
mortgagee the receipt of any rent comprised in his mortgage, the
took poss- mortgagor, or any person claiming through him, shall not
the last bring a suit to redcem the mortgage but within twenty
knowledg- years next after the time at which the mortgagee obtain-
ment. ed such possession or receipt, unless in the mean time
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an acknowledgment -of the title of the mortgagor, or of
his right of redemption, .shall have been given to the
mortgagor or some person claiming his estate, or to the
agent of such mortgagor or person, in writing, signed by
the mortgagee or the person claiming through himr; (r)
and in such case no such suit shal be brought but
within twenty years next after the time at which
such acknowledgment or the last of such acknow-
ledgments, if more than one, was given; and when
there shall be more than one mortgagor, or more than
one pErson claiming through the mortgagor or mortga-
gors, such acknowledgment, ii given to any of sucha
mortgagors or persons, or his or their agent, shall be as
effectuai as if the saine had been given to all such
mortgagors or persons; but when there shal be more

(r) W. B., being sei.ec in fee of land. by indentures of
lease and release, bearing date respectively 2nd and 3rd
September, 1819, and executed by hiiself only, conveyed
the sane to T. K. in fee. with the proviso, that on the pay-
mert by him to T. K. O00. with i-hteret., on 25 March,
1820, the latter should re-convey the premises. The deed
then contained a covenant, that in the event of default being
made in the pay ment of the above sui, or any part thereof,
the muortgagce and bis heirs might peaceably and quietly
enter, have, hold, possess, and enjoy the premises, without
disturbance, &c.: and that therefore the nortgagor would
exýente any further assurance that night be necessary. &c.
Held, that au estate in fee simple passed to the nortgagee
immediatelv on the execution of this deed: and no interest
laving been paid on the nortgage mioney, nor any other act
recognizing the title of the mortgagee done for twenty years
fron that date, bis remedy to recover the iand by ejectment
was barred.-Doe demn. Roylance v. Lightfoot. 8 M. & W.
553'. What amlounts to a written acknowiedm-ent b a
mnortg'agee of the mortgagor's right to re dee, sufficient to
prevent a twentv years' bar undier this section.-Trulock v.
Robley. 5 Jurist. 1101. The acknowledgment having been
given to the grandfather of the infant mortgagor, though the
grandfather was not authorised to act as the agent of the
mortgagor: Ield, that such was witkin the meaning of this
secion, which directs that the acknowledgment shal be

iven to the mortgagor, "or to the agent of such mort-
-agor."I

I
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than one mortgagee, or more than one person claiming
the estate or interest of the mortgagee or mortgagees,
such acknowledgment, signed by one or more of such
mortgagees or persons, shall be effectual only as against
the party or parties signing as aforesaid, and the person
or persons claiming any part of the mortgage money, or
land or rent, by, from or under, him or them, and any
person or persons entitled to any estate or estates, inte-
rest or interests, to take effect after or in defeasance of
his or their estate or estates, interest or interests, and
shall not operate to give to the mortgagor or mortgagors
a right to redeem the mortgage as against the person or
persons entitled to any other undivided or divided part of
the money, or land or rent ; and when such of the mort-
gagees or persons aforesaid as shall have given such ac-
knowledgment shall be entitled to a divided part of the
land or rent comprised in the mortgage, or some estate
or interest therein, and not to any ascertained part of
the mortgage money, the mortgagor or mortgagors shall
be entitled to redeem the saine divided part of the land
or rent, on payment with interes, of Lhe part of I-the
mortgage money which shall bear the same proportiori
to the whole of the mortgage money as the value of
such divided part of the land or rent shall bear to the
value of the whole of the land or rent comprised in the
mortgage.

3'. And be it further enacted by the authority
At the endof aforesaid, That at the determination of the period limit-
he riod, ofed by this Act to any person for making an entry or

the right of distress, or bringing any action or suit, the right and
the parut tite of such erson to the land or rent, for the recovery
of Possessiontil o uhPero oteln rrn o h eoe
to be ex- whereof such entry, distress, action or suit, respectively,
tingulshed. might have been made or brought within such period,

shall be extinguished.

Receipt of 38. And be it further enacted by the authority
rent to be aforesaid, That the receipt of the rent payable by; any
deeined re- tenant from year to year, or other lessee, shal, as
proft&. àgainst such- lessee or any person ,claimiDgunder m
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but subject to the lease, be deemed to be the receipt of
the profits of the land for the purposes of this Act.

39. And be it further enacted by the authority Real and
aforesaid, That no writ of right patent, writ of right mixed ac-
quia dominus remisit curiam, writ of right close, writ of sare
right de rationabili parte, writ of right upon disclaimer, ist Juiy,
writ of right of ward, writ of cessavit, quod permittat, 1835.

formedon in descender, remainder, 'or in reverter, writ of
Assize of novel disseisin, nuisance, or mort d'ancestor,
writ of entry sur desseisin in the quibus, in the per, in
the per and cui, or in the post, writ of entry sur intru-
sion, writ of entry sur alienation, dum fuit non compos
mentis, durm fuit infra etatem, dum fuit in prisona, ad
communem legem, in casu proviso, in consimili casu, cul
in vita, sur cui in vita, cul ante divortium, or sur cui
ante divortium, writ of entry sur abatement, writ of
entry quare ejecit infra terminum, or ad terminum qui
præteriit, or causa matrimonii præelocuti, writ of aiel,
besaiel, tresaiel, cosinage, or nuper obiit, writ of waste,
writ of partition, except such as is or shall be author-
ijed by any Statute of this Province ; writ of disceit,
writ of quod ei deforceat, writ of covenant rea, writ of Except for
warrantia charte, writ of curia claudenda, and no other dower and

action, real or mixed, except a writ of dower, or writ ofeetment.
dower unde nihil habet, or an ejectment ; and no plaint
in the nature of any such writ or action, except a plaint
for dower, shall be brought after the first day of July,
one thousand eight hundred and thirty-five.

40. Provided always, and be it further enacted by the
authority aforesaid, That when on the said first day of Real actions
July, one thousand eight hundred and thirty-five, any br6ughtuntil
person who shall not have a right of entry to any land the 1st
shall be entitled to maintain any such writ or action, as 1836.
aforesaid, in respect of such land, such writ or action
may be brought at any time before the first day of
January, one thousand eight hundred and thirty-six, in
case the same might have been brought if this Act had
not been made, notwithstanding the period of twenty
years hereinbefore limited shall have expired.
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41. .Provided also, and be it further enacted by the
rilits oh authority aforesaid, That when on the said first day of
persons January, one tousand eight hundred .and thirty-six,enltitled to
reai actions any person whose right of entry to any land shall have
only at the been taken away, by any descent, cast, discontinuancecommence-
ment ofthe or warranty, might maintain any such writ or action, as
Act, &c. aforesaid, in respect of such land, such writ or action

may be brought after the said first day of January, one
thousand eight hundred and thirty-six, but only within
the period during which, by virtue of the provisions of
this Act, an entry might have been made upon the same
land by the person bringing such writ or action, if his
right of entry had not been so taken away.

No descent, 42. And be it further enacted by the authority
acrtu br a aforesaid, That no descent, cast, discontinuance or war-

right of ranty which may happen or be made after the said first
day of July, one thousand eight hundred and thirty-

Money four, shall toil or defeat any right of entry or action for

1lad the recovery of land.
and lesacies 43. And be it further enacted by the authority
to be deemed
satified at aforesaid, That after the said first day of July, one
thee~nd of thousand eight hundred and thirty-four, no action or
if there shall suit or other proceedings shal be brought to recover
he no inter- scrd
est paid or any sum of money secured by any mortgage, (s)-judg-
acknowledg- ment or lien, or otherwise charged upon or payable out
ment in writ- . .ins in the of any land (t) or rent at law or in equity, or any lega-
mcean time.

(s) Where a bond is entered into as collateral security for
money secu'red by nortgage, and the interest being in arrear,
the mortgagee takes possession, and remains in possession
twenty years, -without taking interest otherwise than -by re-
ceipt of rents and profits, quere, whether his remedy on the
bond is not barred in equity, as well as at law, by the statute
of limitations.-White v. Hillacres. 3 You. & C. 597. This
statute may be pleaded to a bill of foreclosure, a foreclosure
suit -being in fact a suit for the -recovery of the money se-
cured by mortgage.-Deariman v. Whyche. 9:,Sim. 370.

(t) An action of debt on a -covenant in an indenture,
*granting an annuity or rent charge, to ,issue out of land,
raay be brought within the period of twenty years limited-by
this section, and is not barred by section 45, which limits
the recovery of arrears of rent within sixyears, ,Stracha: v.
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cy, but within twenty years next after a present right to
receive the same shall have accrued to some person ca-
pable of giving a discharge for or release of the sanie,
unless in the mean time some part of the principal
money or some interest thereon shall have been paid, or
some acknowledgment of the right thereto shall have
been given in writing, signed by the person by whom the
same shal be payable, or his agent, to the person en-
titled thereto, or his agent ; andin such case no such action
or suit or proceeding shall be brought, but within twenty
years after such payment or acknowledgment, or the last of
such payments or acknowledgments, if more than one
was given: Provided always, that in respect to persons
now entitled to an equity of redemption, or to any legacy;
the right to bring an action, or to pursue a remedy for
the same, shall not be deemed to be extinguished or
barred by lapse of time, until the expiration of five
years from the time that an equitable jurisdiction shall
be established in this Province, and in the exercise of its
powers: Provided that shall happen within ten years
from the passing of this Act.

44. And be it further enacted by the authority
aforesaid, That after the said first day of July, one of°dowerto
thousand eighthundred andthirty-four, no arrears of dower, be recovered
nor any damages on account of such arrears, shall be than six
recovered or obtained by any action or suit for a longer years.
period than six years next before the commencement of
such action or suit.

45. And be it further enacted by the authority No arrears
aforesaid, That after the said first day of July, one Înerest to be
thousand eight hundred and thirty-four, no arrears ofrecovered for

more than
rent, or of interest in respect of any sum of money six years.

Thomas. 4 P. & D. 229.-Sims v. Thomas. 12 A. & E. 536.
The construction of this section fully discussed, with refer-
ence to the right of the grantee of an annuity charged on
land, to take proceedings to recover his annuity, after twenty
years' possession and receipt of the rents and profits by the
grantor, punctual payment of the annuity, and no acknow-
ledgment in writing of the grantee's title.-Searle v. Colt.
1 You. & C. N. C. 36.

1I 2
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charged upon or payable out of any land or rent, (u) or
in respect of any legacy, or any damages in respect of
such arrears of rent or interest, shall be recovered by
any distress, action or suit, but within six years next
after the same respectively shail have become due, or
next after an acknowledgment of the same in writing
shall have been given to the person entitled thereto, or
bis agent, signed by the person by whom the same was
payable, or his agent : Provided nevertheless, that where
any prior mortgagee or other incumbrancer shal have
been in possession of any land, or in the receipt of the
profits thereof, within one year next before an action or
suit shal be brought by any person entitled to a subse-
quent mortgage or other incumbrance on the same land,
the person entitled to such subsequent mortgage or in-
cumbrance may recover in such action or suit the arrears
of interest which shall have become due during the
whole time that such prior nortgagee or incumbrancer
was in such possession or receipt, as aforesaid, although
such time may have exceeded the said term of six
years.

46. And be it further enacted by the authority
. aforesaid, That any Corporation aggregate in this Pro-

a vince, capable of taking and conveying land, shall be
,nay covey deemed to have been and sball be deemed to be capable
and sale. of taking and conveying land by deed of bargain and

sale, in like manner as any person in his natural capa-
city, subject nevertheless to any general limitations or

(u) Turnpike tolls are not within this section, and more
than six years' arrears of interest may be recovered on a
mortgage of turupike tolls.-Mellish v. Brook. 3 Beav. 22.
But where a canal company mortgaged their canal and works
until repayment of certain money borrowed and interest,
and there was no covenant to repay: Held, that his remedy
for arrears of interest was limited to six years.-Hodges v.
Croydon Canal Company. 3 Beav. S6. This section does not
apply to a case, where the person having the estate in land,
out of which the charge is to be raised, is a trustee for the
person having the charge.-Young v. Waterpark. 6 Jurist.
656.
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restrictions as to holding or conveying real estate which
may be applicable to such Corporation.

47. And be it further enacted by the authority
aforesaid, That after the passing of this Act, a deed Of Deed of bar-

gain and
bargain and sale of land in this Province shal not be sale shall not

held to require enrolment or to require registration to requireenroirnent 'Go
supply the place of enrolment for the mere purpose ofrender it a

rendering such bargain and sale a valid and effectual ee.
conveyance for passing the land thereby intended to be But the

bargained and sold : Provided always nevertheless, that "eg¡stYe fgor
the necessity of registering such deed of bargain and to prevent a

subsequent
sale in the Register of the county in which the land is situa- purchaser
ted, in order to guard against a subsequent purchaser frr gaining

the same lands obtaining title by prior registry, shall·slan conti-
continue as before the passing of this Act. nueasbefore.

48. And be it further enacted by the authority
aforesaid, That whenever by any lettérs patent, assu- Grantees,

devisces, &c.
rance or will, made and executed after the first day of shall not
July, one thousand eight hundred and thirty-four, land take as jointtenants,
shall be granted, conveyed or devised, to two or more unless such

persons, other than executors or trustees, in fee simple, "pressede
or for any less estate, it shall be considered that such
persons take as tenants in common, and not as joint
tenants, unless an intention sufficiently appears on the
face of such letters patent, assurance or will, that they Estates ac-
shall take as joint tenants. (V) quired after

49. And be it further enacted by the authority the making
ofa will, may

aforesaid, That when the will of any person who shall pass by the

die after the passing of this act shall contain a devise ®ill where
in any form of words,. of all such real estate as the tion is ex-

-pressed.
(v) There cannot be a joint demise by tenants in common

in ejectment, and mortgagees are not trustees within the
meaning of the exception in this clause, so as to take jointly,
where the cleed is silent as to the tenancy created.-Doe
Shuter et. al. v. Carter. il. Term. 2 Vie. Where a mort-
gage is made to several persons jointly, they are in equity
tenants in common of the mortgage money ; and the repre-
sentatives of such of them as may be dead are necessary
parties, with the survivors, to a bill for foreclosure or re-
demption.-Vickers v. Cowell. 1 Beav. 529.
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testator shall die seized or possessed of, or of any part
or proportion thereof, such will shal be valid and
effectual to pass any land that may have been or may be
acquired by the devisor after the making of such will, in
the same manner as if the title thereto had been acquir-
ed before the making thereof.

50. And be it further enacted by the authority
A devise of aforesaid, That whenever land is or shall be devised in
land shal be a will made by any person who shal die after the pas-

as large sing of this act, it shail be considered that the devisor
an estate as intended to devise all such estate as he was seized of inthe testator
had in the the same land, whether fee simple or otherwise, unless it

lnunless
a contrary shal appear upon the face of such will that he intended
intention be to devise only an estate for life, or other estate less thanexpressed. he was seized of at the time of making the will contain-

ing such devise.

51. And whereas by the adoption in this Province of
Not more the law of England, it is made necessary that a will of
than two wit- real estate shall be executed in the presence of three
be necessary witnesses, which provision there is reason to believe
to a wiul. operates in many instances injuriously in this Province,

by reason that lands are held in small portions by per-
sons of all conditions and degrees of intelligence, many of
whom, not aware of this positive provision of the law,
are only careful to provide two witnesses, as is custom-
ary with respect to sealed instruments in general, and in
all such cases the intentions of the testator fail of their
effect, frequently to the great injury of families :
Whereas, on the other hand, it is doubtful whether any
intended fraud is in fact prevented by requiring an at-

And they testation by three witnesses : Be it therefore enacted by
ueecrb" in the authority aforesaid, That any will affecting land ex-

the presence ecuted after the passing of this act, in the presence of
testator. and attested by two or more witnesses, shail have the

same validity and effect as if executed in the presence
of and attested by three witnesses, any former law to
the contrary notwithstanding ; and that it shall be suf-
ficient if such witnesses subscribe their names in pre-
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sence of each other, although their names may- not be
subscribed in presence of the testator.

52. And whereas plaintifs in actions of ejectment
brought against persons who are merely intruders, are inerndLU1nt
subject to be defeated in the recovery of land to which setting up no

4titie shall notthey have just claim, as purchasers or heirs, on account be allowed
of some want of technical form in their title, or some to take for-

ma] excep-
imperfection not affecting the merits of their case, and tions to the
of which it is desirable that more strangers to the title, tie ofthe
having no claim, or colour of legal claim, to the posses- piaintiff,
Sion, should not be encouraged or permitted to take ad- a Vo eS]Of aeit of the
vantage : Be it therefore enacted by the authority afore- case.
said, That it shal and may be lawful for the lessor of
the plaintiff, or his attorney, in any action of ejectment
hereafter to be brought, to serve a notice upon the de-
fondant in such ejectment in these words :

" Take notice, that I claim the promises for which Defenidant
this action is brought as the bonâ fide purchaser thereof, may be cal-
from A. B. , or as heir-at-law of A. B., of -, cupoItt

(or otherwise as the case may be,) and that you will be title he has
required to show upon the trial of this cause what legal e' po'n
right you have to the possession of the promises,"
or a notice in any other form of words to the same
effect ; and that if upon the trial of such ejectment to
be afterwards had, the evidence of title given by the
lessor of the plaintiff shall shew to the satisfaction of
the Court and Jury that he is entitled in justice to be
regarded as the proprietor of the land, or is entitled to
the immediate possession thereof for any termof years,
but that he cannot shew a perfect legal title by reason
of some want oflegalform in any instrument produced, or
by reason of the defective registration of any will or instru-
ment produced, or from any cause not within the power of
the lessor of the plaintiff to remedy by using due dili
gence, it shall be competent to the Jury, under the di-
rection of 'the Court, to find a verdict for the plaintiff
unless the defendant, or his counsel, upon being requi-
red by the other party so to do, shali give such evidencè
of title as s1£l shëw that he is the perscn legally en-
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titled, or does bonâ fide claim to be theperson legally
entitled to the land, by reason of the defect in the title
-of the lessor of the plaintiff, or that he holds, or does

rsptin bonâ fide claim to hold, under the pbrson so entitled:
action for (w) Provided always nevertheless, that when a verdict
,rofits. shall be rendered under the authority of this provision,

it shall be endorsed as given under this act, and it shall
be stated in the postea and entry of thejudgment to have
been so given ; and in any action which may thereafter
be brought for the mesne profits, such judgment in eject-
ment shallnot be evidence to entitle the plaintiff to recover.

53. And whereas the wrong committed by tenants
More easy in holding over vexatiously and without colour of right,

raeginsiten- after their tern has expired, (x) requires a more speedy
ants who and less expensive remedy than is now provided by law:
horon 1er Be it therefore further enacted by the authority afore-

Application said, That it shall and may be lawful for any landlord,
to the Court or the agent of any landlord, whose tenant shall, after
of King's thexiao
Bench. or a the expiration of his term, (whether the same was created
Judge in by writing or parol,) wrongfully refuse, upon demand
vacation.b

made in writing, to go out of possession of the land de-
mised to him, to apply to the Court of King's Bench in
term, or to a judge thereof in vacation, setting forth, on

Affidavit. affidavit, the terms of the demise, if by parol, and an-
nexing a copy of the instrument containing such demise,
if the same were in writing, and also a copy of the de-
mand made for the delivering up possession, and stating

(w) Where it is necessary to leave the question of adverse
possession in the defendant for twenty years, as a doubtful
point to the jury in an action of ejectment, it is not a case in
which a plaintiff can be allowed to remedy legal defects in his
title, by availing himself of the provisions contained. in this
section, and giving notice to the defendant as an intruder, -or
one having no claim or colour of claim to the possession.-
Doe Lyons v. Crawford. Easter Term.. 1842.

-(x) This section applies only to tenants holding over after.
the expiration of a term, and not to a tenancy at will-Adne-
rant v. Shriver. Trin. Term. 6 & 7 Will. IV. Where a tenant
holds over after the expiration of his lease, his landlord-has a
right to take possession, if he can without a breach of the
peace.-Boulton v. Murphy et. al. Easter term. 2 Vie.
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alse the refusai of the tenant to go out of posses-
sion, and the reason given -for such refusal, (if any
were given,) adding such explanation in regard to
the ground of refusal as the truth of the case may
require; and if upon such affidavit it shall appear to the
court or judge that such tenant does wrongfully hold
over, without colour of right, it shall be lawful for such
court or judge to order a writ to issue i the name of
the King, and tested in the name of the chief jus- Wtto
tice or senior puisne judge of such court on the day
that the same shall actually issue, directed to such per-
son as the court or judge shall appoint, and commanding
him to issue his precept to the sheriff of the district in
which the land is situated, for the summoning of a jury
of twelve men, to come before the commissioner at a day
and place by such commissioner to be named, to inquire
and say upon their oaths whether such person com-
plained of was tenant to the complainant for a term
which has expired, and whether he does wrongfully re-
fuse to go out of possession, having no right, or colour of
right, to continue in possession, or how otherwise, which
writ shal be made returnable whensoever the same shal
be duly executed, before any one of the judges of the
said court; and that notice in writing of the time and
place of holding such inquisition shal be served upon the tice o
tenant, or left at his place of abode, at least three days quisition.
before the day appointed, to which notice shall be
annexed a copy of the affidavit on which the writ was
obtained, and of the papers attached thereto; and that
the commissioners shal have power to administer an Jury to be

oath to the persons summoned on such jury, well and ""orn.
truly to try, and a true verdict to give, upon the matters
and things in the said writ contained, according to the
evidence; and shall also have power to administer an witnesses.
oath to --the witnesses produced by either party ; andW u
that- -the jurors shal, under their hands, either with or -
whoutheir seals, endorse their finding upon the back verdict.
of the writ, or .return the same upon a paper attached
thereto bys~uchom missioner and if it shall appear to
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the court, or anyjudge thereof, upon the return of the
Evidence to said writ made by the said commissioner, and upon ·a
be returued consideration of all the evidence, which shall àlso be cer-

tissin. tified and returned by such commissioner,itoý be filed with
such commission and proceedings thereupon in the office
of the clerk of the crown and- pleas, that the case is
clearly one coming within the true intent and mneaning
of this act, then it shall be lawful for such court or
judge to issue a precept to the sherif, in the King's

Laedlordl ~name, commanding him forthwith to place the landlord
possession. in possession of the premises in question.

54. And be it further enacted by the authority afore-
Court of said, that when such precept' shal have been riade by a
King's judgc, the court shall have power, on motion before the
re the end of the second term after such precept shall have
proceeding' been issued, to' examiie into the proceedings, and, if

they shall find cause, to set aside the same, and to issue
And, if pro- their precept to the sheriff; if it be necessary, commànd-
pexý, order
tenant tobe ilng him to restore the tenant to his possession, in order
restored to that the question of right, if any appear, may be tried as
posession. heretofore by ejectment.

55. And be it further enacted by the authority afore-
The Jufiges said, That the judges of the Court of King's Bench inof the King*s d, IV~e însBnh
Bench may tern time or in vacation, shall have power to devise, and

of proceed- from time to time to alter and amend the form of the
iugs, and writ, inquisition, and return, and of the precepts to be
roake orders
respecting issued under the authority of this act, and to make such

eorce aeir orders respecting costs as to them may seem just, and to
payment. issue a writ to the sheriff, commanding him to levy such

costs of the goods and chattels, or to issue an attach-
ment for the non-payment thereof, against the landlord
or tenant, or person described as landlord or tenant, as
to them shall seem just.

56. And be it further enacted by the authority afore-
Commission- said, That before any comnimissioner shall hold an inqui-
ers to 1e sition under this act, he shal take the following oath,
sworn. before some one of the justices of the peace in and. for

the district in which the inquisition shall be holden,
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which oath shall be indorsed on the said writ, that
is to say :-

"1 , A. B., do solemnly swear, that I will impartially,
and to the best of my judgment, discharge my duty as
commissioner under this writ. So help me God."

57. And be it further enacted by the authority afore-
said, That if any witness sworn and examined before a Witncsses

commissioner holding an inquisition under this act shall i g ay
wilfully swear falsely, he shall on conviction thereof be be convicted

liable to the penalties of wilful and corrupt perjury j and of perjury.
that if any person upon being required by notice from Punishment
such commissioner to attend as a witness upon the in- 'rtnestses
quisition, shall refuse or wilfully omit to attend, he shall eending.
be liable to be committed upon the warrant of such
commissioner to the common gaol of the district for a
time not exceeding one calendar month.

58. And be it further enacted by the authority afore- This Act not
said, That the remedy afforded under this act shall not to take away

any other
be construed to take away or interfere with any other reneedy
remedy, action, or right of action, which a landlord which Ian(!-

lords have by
night have or bring under the laws in force before the law.

passing of this act.
59. And be it further enacted by the authority afore-

said, That the words and expressions in this act men- Meaning of
words in this

tioned, which in their ordinary signification have a more act.
confined or a different meaning, shall in this act, except
where the nature of the provision or the context of the
act shall exclude such construction, be interpreted as
follows, that is to say: the word "land" shall extend to "Land,"
messuages, and all other hereditaments, whether corpo-
real or incorporeal, and to money to be laid out in the
purchase of land, (and to chattels and other personal
property transmissible to heirs,) and also to any share
of the same hereditaments and properties, or any of them,
and to any estate of inheritance, or estate for any life or
lives, or other estate transmissible to heirs, and to any
possibility, right or title of entry or action, any other in-
terest capable of being inherited, and whether the sanie
estates, possibilities, rights, titles and interests, or any
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of them, shal be in possession, reversion, remainder or
"The pur- contingency ; and the words "the purchaser" shall mean
chaser." the person who last acquired the land otherwise than by

descent or than by any partition, by the effect of which
the land shal have become part of or descendible, in the
same manner as other land acquired by descent ; and the

"Descent." word " descent" shall mean the title to inherit land by rea-
son of consanguinity, as well where the heir shall be an
ancestor or collateral relation, as where he shall be a child

-Descend. or other issue; and the expression " descendants of any
ants." ancestor," shall extend to all persons who must trace

their descent through such ancestor ; and the expression
" Person last "the person last entitled to land" shall extend to the
entitled." last person who had a right thereto, whether he did or
- Assur- did not obtain the possession or the receipt of the rents
ance." and profits thereof; and the word "assurance" shall

mean any deed or instrument (other than a will) by which
any land shall be conveyed or transferred at law or in

"Rent." equity; and the word "rent " shall extend to al annuities
and periodical sums of money charged upon or payable

"Person out of any land; and the " person through whom another
through person is said to claim," shal mean any person by, through
whom ano-
ther claims." or under, or by the act of whom the person so claiming

became entitled to the estate or interest claimed, as heir,
issue, in tail, tenant by the courtesy of England, tenant
in dower, successor, special or general occupant, execu-
tor, administrator, legatee, husband, assignee, appointee,
devisee or otherwise ; and every word importing the sin..

en r and gular number only, shall extend and be applied to several
persons or things, as well as one person or thing; and
every word importing the masculine gender only, shall
extend and be applied to a female, as well as a male.

60. And be it further enacted by the authority afore-i
to operate said, That this act shal not have operation retrospec-
retrospec- tivelt, So as by force of any of its provisions to render
tan cases.e any title valid, which in regard to any particular estate

has been adjudged, or may in any suit now depending
be adjudged invalid, on account of any defect, imperfec-
tion, matter or thing, which is by this act altered, sQp.
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plied 'or remedied; but that in every sueh case the law
in regard to any such defect, imperfection, matter or
thing, shall, as applied to such title, be deemed and taken
to be as if this act had not been passed.

4 Wiuz. IV. CH. 7.

An Act tofacilitate the remedy by Replevin.

WHEUREAs it is expedient to facilitate the remedy of Preamble.
replevin: ,Be it therefore enacted by the King's most ex-
cellent Majesty, by and with the advice and consent of
the Legislative Council and Assembly of the province
of Upper Canada, constituted and assembled by virtue
of and under the authority of an act passed in the Par-
liament of Great Britain, intituled " An Act to repeal
certain parts of an act passed in the fourteenth year of
bis Majesty's reign, intituled 'an act for making more
effectual provision for the government of the province of
Quebec, in North America,' and to make further pro-
vision for the government of the said province," and by ,pie,i,
the authority of the same, that any person complaining se asbw
of a wrongful distress in a case in which by the law of England.
England replevin might be made, may, on filing a
prœcipe, obtainfrom the office of the clerk of the crown
and pleas in this province, or from the office of any of bis
deputies, a writ of replevin, which may be in the form
given in the schedule to this act marked A.

2. And be it.further enacted by the authority afore-
said, That before the sheriff shail proceed to replevy byShergif
upon any such writ, he shall take pledges from the plain. upon writ of
tiff according to the law of England in that behalf, andreplevi.
the bond to be entered into for that purpose may be in
the form given in the schedule to this act annexed mar-
ked B.; and the assignment thereof to be made to the
defendant may be according to the form given in the
same schedule.

3. And be it further enacted by the authority afore- When capias

said, That upon the 'sheriff making such return of ,the la wean
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goods distrained having been; eloigned, ,as would war-
rant the issuing of:a capias in withernam by the laws of
England, a writ of capias in withernam: shall issue, upon
the filing of such return, fromthe office of the :clerk of
the crown and pleas in this province, or from the office
of any of bis deputies, which writ maay be in the form
given in the schedule, to this act annexed marked -C ;
and that before executing such writ the sheriffshall take
pledges according to the law of England in that behalf.

4. And be it further enacted by the authority afore-
By whom, said, That the sheriff may make bis warrant to any bailiff
and beol or bailiffs, jointly and severally, to execute either of thewrits to be
executed. writs aforesaid to him directed, according to the law and

custom of England in that behalf.
5. And be it further enacted by the authority afore-

Proceedings said, That upon the appearance of the defendant being
after appear- entered in the office from whence any writ of replevin or

capias in withernam shall issue, the plaintiff may declare,
and nay proceed in bis action of replevin according4'to
the law of England in that behalf.

6. And be it further enacted by the authority afore-
Notice in said, That if the defendant shall not appear at the return
case of non- of the writ, or within eight days thereafter, (y) the plain-aippearaxice
by defend- tiff shall cause a notice to be put upon the door of the
ant. court house of the district in which such writ shall have

issued,. according to the form in the schedule to this act
annexed marked D; and that if at the expiraton,.:of
twenty-one days after the said notice shall have. been
put up, as aforesaid, the defendant shall not have ap-
peared, it shal be lawful for the plaintiff, upon filing an
affidavit of the due publication of such notice, in man-
ner aforesaid, to enter appearance for the defendant, and
to proceed thereupon as if the defendant had appeared.

(y) Personal service of the summons in replevin isin no
case necessary, and after the goods have been replevied, if the
defendant do* not appear, the plaintiff may proceed by notice
under this section, and he must declare, as in other cases,
within a year after the return of the 'writ,"or he' wiI be-oût:of
court,-Zavitz v. Hoover et. ai. Mieh. Term. 1 Vic.
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.And le itr:ýthernénacted7 bythe authority
aforeÉaidý Thatwheri thevalue ofthe goodsi distrained When dis-
'shalLnotèexèedehees mvoffifteen pounds,e anèd he-e fless "ot ex-

*the title.to landslshafl not come ý,in·question, the writof rit may
replevin mayìissue. frôm -the District.Court ofe any diS- district
trict in this Provinceswithin, which the distress shaR. have court.
been made, and such proceedings may be théreon had as
shal: be:agreeable to the practice of the Court of King's
<Bench in this Province in actions of, replevin.-

8. And be -it further-, enacted by the authority
aforesaid, That the Court of Kingr's Bench may by rule Rules ofrlý practice and
or rules from time to time make such provision for ren- forms to be

yfandbydering the remedy of replevin easy and effectual.as such. of
Court may deem conducive to the ends of justice, as King's
well by regùlating the practice to be observed in actions
of replevin, as by prescribing or. changing the.forms of,
writs and- proceedings to be used in such actions,-or for,
advaicing thé remedy by replevin ; and that to that ;end
the:forms give to thé several scheduiles annexed to this
act, or any of them, may by rule of the: said Court be
modifiedand:altered.

t9. Provided aiways, and he it further enacted by the
authority -aforesaid, That in the absence of any pro- Ho

practiceof-
vision Ànýthis act, or in any rule of the Court of King's Court or

King'sBench fo the -contrary, the practice in England, in cases Bench in
of replevin shal be pursued, so far as the same can be England to
applied to the jurisdiction having cognizance .,of the prevail.

case, and to the circumstances of this Province.

SCH]EDULE A.

District, William the Fourth, by the Gracé of
to it God, &c.

To the Sheriff of , Greeting
:We command vo that «ithout delay youncausë to

'il,: -d , V "i W rit of
be&repëtvied to A. B. his : cattle, -gods s d hattels, replevin.

dibg.D.hath tainn ,and in j dtaiùs- is .

remedy:iïi thatebéhalf>;Lnd that-yoii summo thesaid
X X 2
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C. D.to appear before. usp in ourdCouírt: of Küng's
Bench, at -York, on; the day of
term,ý.to :answer to, the said A. B. n a pleamof
taking and unjustly detaining his cattle, goods'andebat.
tles ; andwhat you shal do in the prenises.make'ap-
pear to us in our Court of King's ench, at York, con
the day and at the place aforesaid, and have there then
this writ.

Witness the honourable , Chief Justice of
òur said Province, this day of , &c.

SCHEDULE B.

Know al men by these presents, that we A. B., of
, W. G. of ,and J. S., of , are

jointly and severally held and firmly bound to W. P.,
bond. esquire, Sheriff of the district of , in the sum of

, oflawful money of Upper Canada, to be p"id to
the said Sheriff, or his certain attorney, exec1uorsi, a-
ministrators or assigns, for which payment to e , él
and truly made we bind ourselves, and each and eveiy
of us in the whole, our and each and every cf ou- heirs,
executors and administrators, firmly by these presents,
sealed with our seals.

Dated this - day of -, one thousand egt
hundred and

The condition of this obligation is such, that if the

Condition. above bounden A. B. do prosecute his suit with efèt
and without delay 'against C. D. for the taking and un-
justly detaining of his cattle, goods and chattles, to wit:
(here set forth the cattle or goods distrained,) and do
make a return of the said cattle, goods and chatties, f a
return thereof shall be adjudged, that then his present
obligation shall be void and of none effect, or else t6 be
andè-main in ful force and virtue.

Sealed and delivered
in the presence of

Assignment Know all men by these presents, that 1,, W. P., esq.,
by sheriff. sherif of the -district of - have: at the request of, the
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withiü named:C D theiavowant(or personanaking cog.
nizance}inthis causeassignedoverthis replevinbondunto
him the said:C. D., pursuant to the Statute in such case
made tand. provided. - :n o

'In:'witnesswhereof I have hereunto set iy hand and
seal -of 'ffice, this day of- , one thoti.
sand eight hundred and .
Sealed and delivered

inthé presence off~

SCHEDULE C.

District, William the Fourth, by the Grace
to wit: f of God, &c.

To the Sheriff of , Greeting :
Whereas we lately commanded you, that without'de-

lay brou should cause to be replevied to A. B. his cattle, Wrt of
goôdsó and chattles, to wit, &c. *setting out. the cattle withernam
and 'ods,) which C. D. had taken and unjustly détaii-
e, as it is said, according to our writ to you afore di-
rectec, nd that you should make appear to us in our
Court of King's Bench, at York, on the day of

term, what you should do in the premises ; and
you at that day retm-ned to us that the cattle, goods and
chattEls, a.forésaid, were eloigned by the said C. D. out
of your bailiwick to places to you unknown, so that you
could in no wise replevy the same to the said A. B.

Therefore, we command you, that you take in with-
ernam thé cattle, goods and chattels, of the said C. D.
In your bailiwick, to the value of the cattle, goods and
chattles, by him the said C. D. before taken, and deli-
ver them to'the said A. B., to be kept by him.until the
said C. D. will deliver the aforesaid cattle, goods. ad
chattles, to the' said A. B.; and in what manner you
shall have executed this our writ make appear to us, on
the day of , term, in our Court ofKing's
Bench, that we may cause to be further done thereupon
what "of rigbt sand according to. the laws of our 'Pro-
vince :of pper Canada we shall see meet to be done.
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We à'aeimndio yóùthaVifhesaid AAB.:shallumake
yousecure -f prosecùtinghis daims, andsofrtuiiingt the
cattle, -goods -arid chattles, foresaid, if a;return ithei-eof
shall be adjudged, then that:you put ,by gageaandsafe
pledges the said C. D. that. he'be before:us, atthestimiè
last aforesaid, to answer to the said A. B. of tIiaking
and unjustly detaining of his cattle, goods and chattlél,
aforesaid, and have then there this writ,

Witness .

SCREDULE D.

Take notice, that unless A. B. who has distrained the
Form of cattle, goods and chattels, of C. D., shall enter his ap-
notice.

pearance in an action brought against him on account of
the, said distress, the said A. B. will on or after; the

day* of , being twenty -one days exchisive
after this notice was put up, enter appearance forhim-to
the said action, and proceed therein as if the said CC.D.
had appeared.

Dated , A. B. in person, (or by his attorney)
E. F.

7 Wmit. IV. CH. 8.
AN ACT to make the Remedy in Cases qf Seduction more

Effectuai, and to render thte Fathers of illegitimate Chtild en
liable for thzeir support.

Preamble. WHEREAs in some cases the law fails in affordiig re,
dress to parents whose daughters have been seduced:
And whereas, the law makes no provision in, this pro-
-vince for compelling the fathers of illegitimatezchildren
to contribute to their support: Be it therefore>enacted
by, the-Kings most Excellent Majesty, by and with:the

* advice ,and consent of the Legislative Counildand
Assembly of the Province of Upper; Canada, constituted
and 4erbled by virtue of and under the authorify t'ofan
act passed inithe ,.Parliament' of -Great íBrtain, e i 1
"'ati actYjo repeal certaiii parts o£an. aet passediin4t.
fourteenth year of -is Majesty's reign, entitled ' andét
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for making.more efectual provision for the -govermrent Action. when

of the Province of Quebee in North America,. and to a
make; further provision for the government of the said able.
province,". and by the authority of the same, that the
father, - -or in case of his death, the mother of any un-
'married female -who may be seduced after the passing of
this.act, and for whose seduction such father or mother
could sustain an action, in case such unmarried female
were at the time dwelling under his or her protection,
shall be entitled to maintain an action for seduction, not-
withstanding such unmarried female was, at the time of

Proof ofher seduction, serving or residing with any other person, service not
upon hire or otherwise, any former law or statute to the necessary.
contrary notwithstanding.

• 2., And be it further enacted bys the authority afore-
said, That upon the trial of any action for seduction
brought by the father or mother, it shall not be ieces-
sary to give. proof of any act or acts of service perform-
ed by the person seduced, but the same shall be in all
cases presumed,- and no proof shall be received to the
contrary : (z) Provided always nevertheless, that in case
the father or mother of such female who shall be sedu-
ced shall, before the seduction, have abandoned her, and
refused to provide for or retain her as an inmate, then
any other person, who before the passing of this act
might have maintained an action for such seduction,
shall be entitled to such action in the same manner as
the father or mother would otherwise have been. - -

3. And be it further enacted by the authority afore- Who may
said,- That notwithstanding any thing- contained:in this naintain the

action In the
act, any person, other than the father or mother, who father's or
by reason of the relation of master, or otherwise, would mthees

have been entitled, if this act had not been passed, to
maintain au action for the seduction of an. -unmarried

(z) In case by a father for the seduction of bis. daughter,
who is not liv ing with him at the time of the seduction, it is
nhot' necessary to a-ver in the declàràtion that the action is
brought under this statute.- Me Lean v Ainslie.Mich. Term
1842. -- -

snve'loe.
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female, shal be entitled to maintain such action notwith-,
standing this act, if the father or mother who might
sue according to .this act, shall not be resident in this
province at the time of the birth of the child, which
shal take place in consequence of such seduction, or
being resident within the province, shal not bring anyý
action for the seduction within six months from the birth
of such child.

4. And in order that some check. may be imposed
The father upon the .unfeeling conduct of persons who refuse to
of au illegiti-
mate child make provision for the support of their illegitimate
liable to be children-Be it further enacted by the authority afore~sued for ne-
cessaries. said, That any person who shall furnish food, clothing,

lodging, or other necessaries, to any child who shall be
born after the passing of this act not in lawful wedlock,
shall be entitled to maintain an action for the value
thereof, against the father of such illegitimate child ;
Provided, such illegitimate child shal have been a minor
at the time of such necessaries found, and shall not have
been then residing with his or her reputed father, and
maintained by him as a member of his family : And

Evidence provided also, that where the person suing for the value
insuch of such necessaries shall be the mother of such child, or

any person to whom the mother has become accountable
for such necessaries, then the fact of the defendant
being the father of such child, must be proved by other
testimony than that of the mother: And provided also,
that no action shall be sustained under this act, unless
it shall be shown upon the trial thereof, that while the
mother of such child was pregnant, or within six months
after the birth of her child, she did voluntarily make an
affidavit in writing, (a) before some one of His Majesty's
justices of the peace for the district in which she shall
be residing, declaring that-the person who may be.after-.
wards charged in such action, is really the father sof

(a) In an action by a father for the seduction of his daugËter.
while living away from him, it is flot necessàry to prove that
an affidavit of the seduction was made by the daughter accorr
ding to this section.-Gill v. Brown. Easter Term. 18414
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such child, andanless she has deposited such affidavit,
within the time aforesaid, in the office of the clerk of the
peace of the district, there to remain filed : which affi-
davit shall nevertheless ,not be evidence of the fact of
the defendant being the father of such child, but such
fact must be proved by legal evidence, independently
of' such affidavit.

5. And be it further enacted by the authority afore-
said, That this act shall not be construed to take away Forme ®e-

or abridge any right of action, or any remedy which to be airected
without this act miglit have been had and maintained by this act.
against the father of an illegitimate child; but the same
may be pursued in the same manner as if this act had
not been passed.

3 WILL. IV. ci. 8.
An Act to make certain regulations relating to the offßce of

Sherif in this Province, and to require the several Sherifs
of this Province to give security for the due fulfdment of the
duties of their office. (b)

WHEREAS from the tenure of the office of sherif in thiS ereamble.
province, and the nature of the security exacted for the
due performance of its duties, sufficient indemnity is not
afforded against damages that may arise from the mis-
prisions or defaults of sheriffs : Be it therefore enacted
by the King's most excellent Majesty, by and with the
advice and consent of the Legislative Council and As-
sembly of the Province of Upper Canada, constituted
and assembled by virtue of and under the authority of
an act passed in the Parliament of Great Britain, inti-
tuled. " An Act to repeal certain parts of an act passed
in the fourteenth year of his Majesty's reign, intituled
' An Act for making more effectual provision for the
government of the Province of Quebec, in North Ame-
rica,' and to make further provision for the government
of the said province,' and by the authority of the same,
That the sheriff of each and every district of this pro-

(b) See ante pages, 72, 73, 76, 78, 89, 90, 138.
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On or before vince shall, on or before the first dayl of August nett

us af s - after the passing of this act, enter into a bond to his
riffs to enter Majesty, his heirs and successors, in the penal sum of
into bonds to
the King, one thousand pounds, together with two sureties, to be
with two approved of by the inspector general of public accounts,
conditioned in the sum offive hundred pounds each, with a condition
to account
for aU public that he shal well and faithfully account for and.payover
monies all such monies as he shall receive for his Majesty, his
rectived by
tiem. heirs and successors; which bond and condition shalIUbe

in the form given in the schedule to this act annexed,
marked A, or in words to the like effect.

2. And be it further enacted by the authority afore-
Sheriffs to said, That the sheriff of each and every district of thisgive security
for the due province shall also, on or before the same first day of

perfor me August, provide either two or four sufficient persons,
in private who, together with himselif, shall enter into a covenant

enter into under their seals, joint and several, according to the form
a covenant given in the schedule to this act annexed, marked B, or
ent sureties. in words to the same effect ; which covenant shall be

available to, and may be sued upon by any person suf-
fering damages by the default or wilful misconduct of
any such sheriffs, respectively.

3. And be it further enacted by the authority afore-
said, That such sureties shall not be accepted as suffi-

be approved cient, unless a majority of the justices of the peace at a
of by justices court of general quarter sessions of the peace for the
in sessions. district in which any such sheriff is serving, shall ascer-

tain and determine that they are good and sufficient, and
unless a certificate shal be given in pursuance of such
determination, under the hand and seal of the chairman
of such quarter sessions, declaring that the court are
satisfied that the persons named in the certificate are
responsible persons to the full amount to which they are
required to become surety; which certificate shall be
produced and filed at the time of the delivering and
filing of the said covenant, as hereinafter provided.

aondty to hs 4. And be it further enacted by the authority afore-
deposited said, That the bond to his Majesty, required by this act,
with inspec-
tor geiaeral. shall be dep.osited with the inspector, general of- public
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accountsin this province; and that thecovenant required covenants to

by this act shail be made i duplicate, each part of which b eaute
shall be marked duplicate, but shall be considered and one partýto

be filed withreceived as original, one of which parts shal be fied in the secretary
the office of the secretary of the province, and the other of the Pro-
part thereof shall be filed in the office of the clerk of the the other.
peace of the district for which such sheriff shal be ap- ',ththe
pointed; -for which filing the said clerk of the peace peace.lk
shall be entitled to demand and receive from the sheriff or the pace,
the sum of two shillings and sixpence, and no more. two shillings

5. And be it further enacted by the authority afore-
said, That al and every person or persons shall be au- Any person
thorized to search and examine any such covenant, and, may exaniine

covenant,
shah and may demand and have fromi any clerk of the and require a
peace of any district of this province a copy of such CPy, upol
covenant as may be filed as aforesaid in pursuance of one shilling

this act ; and it shal and may be lawful for such clerk adpce forthe
of the peace to demand and receive for every such search, and

search and examination, one shiBing and three pence, and for the cOp.
for every such copy five shillings, and no more.

6. And be it further enacted by the authority afore- Bonds and
said, That the sheriff of every district of this province, covenants to

now appointed or hereafter to be appointed, shall at or be renewedevery four
before the expiration of every period of four years from years.
the date of the bond and covenant given by him and his
sureties according to this act, renew his bond and cove-
nant in the same sums respectively, either with the same
or with other sureties, whose sufficiency shall be certi-
flied in the manner hereinbefore provided ; and, all the
provisions of this act, in respect to the bond and the
covenant first required to be given, shall apply to such
renewed bond and covenant.

7. And be it further enacted by the authority afore- No sherifr to
said, That at any time, and at all times hereafter, when be appointed
the -office of sherif of any district of this provinoe and cove.
shall become vacant, it shall not be 'lawful -for the nants have

been regu-
governor, lieutenant-governor, or person administering larly;given
the governmient -of this province, to appoint'any - an ed ac-tteaprico cording ti

t~ te sid ffic ofshejif nti suh pesonshal1~ive hisact.
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given and filed a covenant with surmties,and shall 1alsohave
given a bond with sureties, in the sanie manner and to the
saine tenor and effect as are by this act required from the
several persons now holding commissions and executingthe
said office of sheriff.

No person to 8. And be it further enacted by the authority afore-
be appointed said, That no person shall hereafter be appointed to the

a et be office of sheriff in any district who shal not be posses-
possessed o sed of real estate in this province of the actual value
the value of of seven hundred and fifty pounds, above incumbrances,
a70 'a ris and who shall not before he receives his commission file

own affida- an affidavit to that effect in the office of the secretarv of this
vit. province ; which affidavit shallbe sworn before the chair-

man ofthe quarter sessions ofthe district, in open sessions,
whois hereby authorised and required to take the same.

9. And be it further enacted by the authority afore-
In case of the said, That if any person who shall have become an obli-
death, ab-
sence or in- gor in. any such boud, or surety in any such covenant,
solvency f shall die, or shall become resident out of this province,
new sureties or shall become insolvent the person holding such office
to be given. of sheriff, for whom thritperson so dying, leaving this

province, or becoming insolvent, shall have become such
obligor or surety, shall, within four months after such
death or departure, or after such insolvency shall be
certified in the manner herein provided, give anew the
like bond and security, and in the same manner as here-
inbefore required. Provided always, that nothing herein

New security contained shall extend, or be construed to extend, to
being given
not to avoid discharge ail or any f the parties to such former bond or
former lia- covenant from their liability, on account of any matteî orbîIity. thing which shal have been doue or omitted before the
Sureties ap- renewal of the securî as herein directed.

phensven 0. And be it er enacted by the authority afore-
the iofvn hf»I ime iauurp ricipar said, That if during the period for which any such co-
May notify venant, as aforesaid, shall be given, the sureties executing
the govern- the same, or any of them, shall apprehend that the:rnentt7herecf,th
whereupon sheriff for whom such *jurety was given is insolvent, or
May " .e bas not property te the amount of seven hundred and
quired, fifty pounds, over and above all incumbrances, anddebts4

samanw.
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and shall transmit to the governor, lieutenant-governor,
or person administering the government of this province,
an affidavit made by him or them to that effect, and
sworn to before a commissioner for taking affidavits in
the Court of King's Bench, the sheriff for whom the
security was given shall be thereupon offieially notified
by the secretary to lis Excellency the Lieutenant-Go-
vernor, or person administering the government of this
province, that he must forthwith furnish new security in
the manner pointed out by this act, or must on affldavit
deny that he is insolvent, or that he is worth less than
the sum of seven hundred and fifty poinds, over and
above all incumbrances and debts, and that if such re-
quisition is not complied with within one month after the
sitting of the then ensuing quarter sessions of the dis-
trict, he shall for that cause be removed from office.

11. And be it further enacted by the authority afore-
said, That when any new surety or sureties shaill be New.surettes

being givenl
given, either at the expiration of any stated period, or not to dis-
by way of substitution for any other surety within the *rorrD
period, the former surety shall only be discharged as to defaults.

defaults or misfcasances suffered or committed after the
perfecting of such new security, and not as to any pre-
vious defiults or misfeasances.

12. And be it further enacted by the authority afore-
said, That after the covenant required to be entered into °ro"i"g on
by this act shall have been sued upon, by any person sherifr'sV covenant not
having or alleging a claim upon the parties to the same, to discharge
by reason of the default or misfeasance of the sheriff; it " ®"ubqI

shall notwithstanding be in the power of any person, or brought on.

of the same person, to bring an action upon the same for
covenant for any other default or misfeasance, and such other causes.

subsequent action shal not be barred by reason of any 4ny surety
prior recovery, or of any judgment for the defendant having paîd

rendered In a former action, or of any other action being thefull
depending upon the same covenant for any distinct which he
cause of action. bleshall be

1:3.: And be it ftrther enaeted by the authority afore.. thereby

said that if any person or persons who shall or mnay eiscraep

S'8I



,eif.fan have become such surety, shall have paid- or shall be
other surety liable to pay any sum or sums equal to the sum for

ende S which he or they shal have become security, the said
dCscharged. bond or covenant shall as to such person or persons be
If daainges taken and deened to be discharged and satisfied as to.

any claim or dernand thereon beyond the amount ofsuchagainst any
surety, and payment or liability; and such sheriff shall, within four

ab fal months after such person or persons shall have become
to te so discharged, give anew sueh securities as are required
anmotint for
whcîîi cie by the provisions of this act.
shahll ave 14. And be it further enacted by the authority afore-
surety. such said, That if the ainount of any damages so recovered,
> s he which such security has been obliged to pay, is iot
deducted equal to the amount for which ho shall have become
from the
covnant, scecurity, as aforesaid, then the court shall, after deducting
" such suns therefrom, render judgrinent against suchjudge, mny
subsequent scurity, for any amount not exceeding the residue of the
action

cm-eou, ' sun for which such security shall have become responsi-
restrained to ble as aforesaid (c).
the rcs'iduw. 15. And be it further enacted by the authority afore-
If covel"lt said, That if it shal be made appear by affidavit, orshall 1hàV1-

becomne dis- other suflicient proof, to the general quarter sessions of
charged, or quressioso
sureties the peace of any district, that any such covenant has
insolvent, been or may be discharged as aforesaid, or that the
quarter ses-
sions may securities therein mentioned, or any or either of themà,
IlorifiV have become insolvent, it shall and may be 1awful for theshtemf1Vs to
furnhm new said quarter sessions to give notice thereof to the sheriff
uer' f. of such district, and such sheriff shall, and he is hereby

(c) The court will not stay proceedings, in an action against
the surety. of a sheriff afterjudgment, on the ground that he
has already paid to the full amount of his liability, unless such,
payment were after plea pleaded ; and. the costs of, actions
brought against the surety, cannot be included in making up
the amount for which he is liable under his covenant.-Thiôn
v. Hamilton. Trin. Ternm. 1841. Relief was .refused toa
sheriff's surety, who had suffered judgment to go by default,
after damages had been assessedagainst'him, by al6wing1ir*t
to plead, that he had already paid orbeome liabltoayl
amount of is ecovenant.-Seotf v. McfYonald. etâlMj ih.lí
Term. 1841.
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required, to give anew the like covenant as hereinbefore
required by the provisions of this act, within four months
after such notice.

16. And be it further enacted by the authority afore-
said, That upon the issuing of any writ of execution
upon any judgment recovered on such covenant, the sheriffs and!

their sureties
plaintiff in such suit, or his attorney, shall, by an n- to be levied
dorsement on such writ, direct the coroner to levy the r
amount thereof upon the goods and chattels of the
sheriff in the first place, and in default of goods and
chattels of such sheriff to satisfy the amount, then that
the same, or the residue thereof shall be made of the
goods and chattels of the other defendants in such suit,
and. so in like manner with any writ which shall issue-
against- the lands and tenements in any judgment upon
such covenant as is required by this act.

17. And be it further enacted by the authority afore. Sherifrs lia.
said, That upon application for or granting of by any ble to pay
of the courts of this province any rule or rules upon any aosts of

sheriff for the return of any writ or writs, or for the per- upon them,
formance of any other duty or matter relating to the "o
said office of sheriff, such sheriff shall be liable to and pay otrwise
to the party making such application or obtaining such
rule or rules all taxable:costs thereon, (d) unless the court
shall otherwise order: Provided always, that if such ap-
plication shall be made, or any such rule granted previous
to the day next after which such return should haye
been made, or such duty or matter performed, the sheriff
against whom such application shall be made or such In vexattous
rule granted, shal not be liable for any costs or chaiges applications,
which may arise or occur upon the same:· And providedd aw aed o
also, that if upon such application for a rule or rules it the sherifrs.

shall appear to the said judge or judges of the said courts,
respectively, that the same is frivolous or vexatious, the,

(d) .heriffeannot be attached for the non payment of the.
costs of a rie tg return a writ, unless there has been, a rule
calling on im specaLy to pay them.-Marc:y v. Butler. Hil.
Term. 2 ie.; e McGregor v. Grant.Trm. Term. 2' &&
Vic.

L 2
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said judge or judgesofthe saidcourts, respectively, may,
upon discharging such application, order that all ta4able
costs and expenses for opposing the same be paid tothe.
said sherif.

18. And be it further enacted by the authority afore"
'Vhere said, That no sheriff shall be entitled to any fees on. any
sheriffs not
entitled to writ placed in his hand fifteen days before the, returv
fees on %rits day mentioned therein, if he does not return the saie to;placed in
their hands the attorney from whom he receivedit within four days after
fore thays the return thereof, or enclose the same by post~within

return. that time to the attorney, unless delayed by an order in
writing from the party, his attorney or agent, placing the
same in his hands.

19. And be it further enacted by the authority afore-
etng said, That if any sheriff now appointed, or hereafter to

to give scCU- be appointed, shall neglect or omit to give and perfect
rity shahi be
removed such security as this act requires, within the period limit-
from office. ed by this act, in any case, then upon such neglect or

omission being officially notified in writing to the gover-
nor, lieutenant-governor, or person administering the

Inspec or- government of this province, either by the inspector ge-,
secretary of neral, the secretary of the province, or the chairman of
the province, the quarter sessions of the peace in the district in whichor chairman qure
of quarter such sheriff shall be serving, and they are hereby seve-:
sessionq to
report such rally required officially to notify the same, such sheriff
neglect. shall for that cause be removed from his office, and a

new commission shall issue, with as little delay as pos-
sible, for supplying the vacancy; Provided always, that

Sheriffs may nothing herein contained shall extend, or be construed to,lbe re-
appointed. extend, to prevent the governor, ]ieutenant-governoy or ;

person administering the government of this provincee,
from re-appointing any person to the said office, upon 'his-
duly fulfilling the provisions of this act.

20. And be it further enacted by the authority afore--
said, That the covenant to be entered into, with the-
sheriffs. of the several districts, respeetively, shalli specify
the following7 sums as the., extent to which thessëeral
parties thereto shall be considered as covenanting toaf-.
ford indemnity, that is to say: The.. sheriff of the anie.
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District one thousand pounds ; two sureties five hundred sums to be
poundseeach, or a four sureties<tw6o hundred and fifty d
pound-L each. - The - sheriff of the District of Niagara, covenants
one thousand pounds; two sureties five hundred pounds
each or four sureties two hundred and fifty pounds each. districts.

The: sheriff of.the District of Gore, one thousand pounds;
two.sureties five hundred pounds each, or'four sureties two
hundred and fifty pounds each. The sheriffof the District
of London, one thousand pounds; two sureties five hun-
dred pounds each, or four sureties two hundred and fifty
pounds each. The sherif of the Western District, five
hundred pounds; two sureties two hundred and fifty
pounds each, or four sureties one hundred and twenty-
five pounds each. The sheriff of the District of New-
castle, one thousand pounds; two sureties, five hundred
pounds each, or four sureties two hundred and fifty pounds
each. The sheriff of the Midland District, one thousand
pounds; two sureties five hundred pounds each, or four
sureties two hundred and fifty pounds each. The sheriff
of the District of Johnstown, one thousand pounds'; two
sureties five hundred pounds each, or four sureties two
hundred and fifty pounds each. The sheriff of the Dis-
trict of Bathurst, five hundred pounds; two sureties two
hundred and fifty pounds each, or four sureties one hun-
dred and twenty-five pounds each. The sheriff of the Dis-
trict. of Ottawa, five hundred pounds; two sureties two
hundred and fifty pounds each, or four sureties one hundrédc
and twenty-five pounds each. The sheriff of the Eastern
District, one thousand pounds ; two sureties five hundred
pounds each, or four sureties two hundred anad fifty
pounds each. And that the sheriff of any new district
hereafter to be formed shall give such security, himself
in one thousand pounds, two sureties five 'hundred
pounds. each,a. or four sureties two hundred and fifty
pounds each

l2. And. be -it further enacted by the authority afare-
said,.That-the persons entéring into any sucfr eoveontnfNature of
as sureties;ishallkbe held lîaito indemnify aginsty M athe liability
omissi&i -cr dlefau1t ofù he sheriff in »t 'pOverfu°e""""
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monies reccived by hýim, (e) and against damages sus-
tained by thc parties to any legal proceeding, inconse-
quence of his wilful or negligent misconduct in his.office;
(f) and that the sheriff shall be joined in any action to

(e) In covenant against a sheriff's surety, it is a sufficient
breach to allege, that money was received by the sheriff, "as
sheriff," without stating "by virtue of his office," but if the'
declaration omit to aver that the receipt of the money by the
sheriff was after the execution of the covenant by the surety,
the declaration will be bad on general demurrer.-D. Davis v..
Hamilton. Hil. Term. 1840. Such a breach is good without
specifying how or on what account the money was received.
-Com. Bank v. Jarvis. et. al. Mich. Term. 1842.

(f) Where in an action against a sheriff's surety, the plain-
tiff set out in his declaration a judgment and execution against
himself in a former suit, and that the sheriff had levied
the debt, but falsely returned nulla bona to the writ, by means
of which return, the plaintiff was obliged to pay the debt
again. Held on general demurrer that the declaration was
bad, in not shewing how the plaintiff was compelled to pay
a second time, the levy on the execution having discharged
him from the debt.-l. Davis v. Hamilton. Hil. Term. 1840.
In an action against a surety, for a false return of nulla bona
by the sheriff, the plaintiff alleged as a breach, that the sheriff
had levied and made the money, and the defendant pleaded,
that the sheriff had levied and made £282., a part thereof,
and no more, which part he paid over. Held on special de-
murrer, a sufficient answer to the declaration, and that the
defendant need not also state, that there were no more goods
or chattels, whereby the sheriff could make the residue.-
Watson et. al. v. Hamilton. Hil. Term. 1840. l au action
by the defendant in a writ of execution, against the sureties
of a sheriff, for misconduct in the sheriff in the execution of
the writ, it is not necessary that the judgment in the suit
against himself should be set forth in the declaration, and it
is a good breach, that the sheriff sold the defendant's property
for more than sufficient to satisfy the debt, and afterwards
wrongfully re-sold it at a reduced price, causing a loss to the
defendant of the difference.-Sanderson v. Hamilton. Eastèr
Terma. 1840. No profert of the covenant of the sureties is
necessarv to be made in a declaration against them.--McCraé
v. Hamilton. Trin. Term., 1841. The return by a sheriffof
money made isequallyconclusiveagainsthissureties,asagaipstš
hiiself, in a joint action against them, and the sureties cannot
reliévethemselves from the consequences of suc retur y
shewing that the money was not infact made even althÙgh-
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be brought'on the covenant against all or any of the
sureties. (g)

22. And be it further enacted by the authority afore-
said, 'That notwithstanding the sheriff of any district ° y

may forfeit his office and become liable to be renioved forteiture of
therefroni, by reason of his failing to comply with the c
provisions of this act, he shal nevertheless be continued tinue in ofice

until
in his office to aIl intents and purposes, and the liability successor
of hinself and of his securities shall remain until a new appointed.

sheriff shall be appointed and sworn in his stead.
23. And. be it further enacted by the authority afore- dth of any

said., That when any sheriff in this province shall die, the sherir, Nis
deputy shall

under-sheriff or deputy-sheriff by him appointed shall continue to

nevertheless continue in his office, and shall execute the *fjte he
same, and all things belonging thereunto, in the name ofname, until
such:deceased sheriff, until another sheriff be appointed t®nt oa
for the same district and sworn into office ; (h) and the successor.

an issue be raised upon the pleadings, -whether the money
was actually made or not.-Phelp v. MeDonell. Hil. Term,
1841. It is no plea to a breach of a sheriff's covenant.
shewing a false return of nulla bona to a writ of execution
after levy of the noney, that the sheriff paid the amount in-
dorsed 'on the writ to the plaintiff, before the action kwas
broûght against himu on the covenant-Com. Bank v. Jarvis
et. al. Mich. Tern. 1842.

(g) In a joint action against a sheriff and his sureties, it is
a good plea in abatement that there is another action pending
against the sheriff alone.-Com. Bank v. Jarvis et al. Hil.
Terma. 1841.

In a joint action against a sheriff and his sureties, the
sureties may plead in abatement that there is a separate ac-
tion pending against them for the same cause.-Com. Bank v.
Jarvis. 'et. al. Mich. Term. 3 'Vie. After a sheriff's 'deâth
his pëeronal representàtives cannot be joined with his sureties,
in aniaction on their covenant for a default by the sheriff in
his life tinaé.-Boilto-n v. Hamilton. Hil. Term. 3 Vi.

(h) On the death f a sheriff, his deputy is charged with the
executionwof his offc until a new sheriff is appointed, and le
m asåin over. Dy indenture to the new sheriffas well
the ebto s 'onthe imits; 's those 'in close custody, and
théiê sheriff is iiot liable for the eséape of a debtor
onlhè linita at the , tinie, of his appointmeut ,withou 
such assigûïeht.CKöPhërsön et.~h. v. Haliton.' Easter
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Deputy said under-sheriff or deputy-sheriff shal be answerable
sheriffand for the execution of the said office, in al things, and to
his sureties
to be respon- all respects, intents and purposes whatsoever, during
siblefor the, such interval, as the sheriff so deceased would by law
the office in have been if he had been living ; and the security given
the interval. to the sheriff so deceased by the said under-sheriff, and

his pledges, shall stand, remain, and be a security to the
King, his heirs and successors, and to all persons what-
soever, for such under-sheriff's due performance of his
office during such interval.

SCIIEDULE A.

Know all men by these presents, that we, A. B.,
Form of sheriff of the district of , C. D. of , in
bond to tlie the district of , esquire, and E. F. of

in the district of , are heli and firmly bound to
our sovereign Lord the King, his heirs and successbrs, in
the several sums following, that is to say: The said A.
B. in the suin of one thousand pounds ; the said C. D.
in the sum of five hundred pounids ; and the said E. F.
in the sum of five hundred pounds: to be paid to our
sovercign Lord the Kiig, bis heirs and successors ; for
which payments to be well and truly made, we bind
ourselves scverally and respectively, and each of us; his
heirs, executors and adninistrators, firmly by these
presents, sealed with our seals and datIed this
day of , in the year of our Lord

The condition of this obligation is such, that if the
above bounden A. B., his executors or administrators,
shall well and faithfully account for and pay over to hiâ
majesty's receiver-general of this province, or to such
person as may be authorised to receive the same, al

Ternc7 Will. IV. A deed executed by a deputy sheriff, of
lands sold under an execution, after the death of the sheriff
to whoin the writ was directed, maust be in the name.-of-the
deceased sheriff, and not of the deputy, and if a sale.be nia le
by the deputy, after he has received notice ofthe appointnit
of a new sheriff, it will be invalid, and the deed voId, aWtlie
writ should then be executed by the ne-w sheriff.-Doe Camp-
bell v. Hamilton, Easter TerM. 3 Vie. i
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such sum and sums of money as he 'shall receive as
such sheriff, as aforesaid, for our said Lord the King,
his heirs or successors, from the date of this obligation
until the day of , in the year of our
Lord , (four years,) then this obligation to be
void, otherwise to remain in full force and virtue.

[L. S.]
[L. S.]
[L. S.]

Signed and delivered
in presence of

SCKZEDULE B.

Know al men by these presents, that we, A. B.,
sheriff of the district of , C. D. of , in Form of

the district of , and E. F. of , in the covenant.

district of , (when four sureties are given, the
names of the other two to be inserted in lik< manner,)
do hereby jointly and severally, for ourselves. and for
each of our heirs, executors and administrators, covenant
and promise, that A. B., as sheriff of the said district,
shall well and duly pay over to the person or persons
entitled to the same, al such monies as he shal receive
by virtue of his said office of sheriff, from the date of
this covenant to the expiration of four years thence next
ensuing, and that neither he nor his deputy shail, within
that period, wilfully misconduct himself in his said
office, to the damage of any person being a party in any
legal proceedings ; nevertheless, it is hereby declared,
that no greater sum, shall be recovered under this cove-
nant, against the several parties thereto, than as follows,
that is to say :

Against the said A. B., in the whole
Against the said C. D.
Against the said E. F.

(If other sureties, add them in like manner.)
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In witness whereof, we have to these presents set our
hands and seals, this day of , in the
year of our Lord

[L. S.]
[L. S.]
[L. S.]
[L. S.]

Signed, sealed and delivered )
in the presence of f



PRACTICAL POINTS.

ATTIDAVITS.

Title.] If there be a cause in court, all affidavits
used in it must either be entitled in ie court, or shew
that they have been sworn in the court. (a) They must
also be entitled in the cause, if a suit has been commenc-
ed, stating the christian and surnames of all the parties
(b) at length, (c) and shewing clearly who are plaintiffs
and who defendants, (d) and if the affidavit be in verifi-
cation of a plea in abatement, and be defective in any
of these respects, the plaintiff may sign interlocutory
judgment-(e) but if the plea in abatement be itself
correctly entitled, the affidavit of verification need not
be entitled at all. (f) An affidavit in a cause entitled
" G. Shrimpton v. Wm. Carter, the elder, sued as Wm.
Carter," the cause being ",G. Shrimpton v. Wm. Car-
ter," has been rejected as badly entitled. (g) But where
in al the proceedings in the cause, the addition of "the
elder" had been attached to one of the parties' names,
and an affidavit in the cause was sworn, terming the
parties "plaintiff" and "defendant," but without that

(a) Molling v. Polland. 3 M.
& Sel. 187 ; Rex. v. Rare. 13
East. 189 ; Perrin v. West. 5
N. & M. 291; Rolfe v. Burke.
4 Bing. 101.

(b) Fores v. Diemar. 7 T. R.
661; Bullman v. Callow. 1
Chit. Rep. 727 ; Anderson v.
Baker. 3Dowl.107 ; Tomkins
v. Geach. 5 Dowl. 509.

M M

(c) Masters v.Carter. 4 Dowl.
577.

(d) Harris v.Griffiths. 4Dowl.
289.

(e) Poole. v. Pembrey. 1
Dowl. 693.
(f) Prince v. Nicholson. 5

Taunt. 333 ; Thorpe v. Hook.
1 Dowl. 494.
(g) Shrimpton v. Carter. 3

Dowl. 648.
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addition, the affidavit was held sufficient, the court
considering that "the elder" must be meant, unless the
contrary was expressed. (h) And where in an action
which was described in the writ of summons as Wm.
Jones v. John Elridge, the defendant applied to set
aside the service of the writ for irregularity, on an affi-
davit, which was entitled " Wn. Jones v. John Adams
Ehidge, sued as John Elridge," the court held the affi-
davit sufficient. (i) Where a cause had been carried to
judgment and execution, in which one of the parties
was designated by the initial only of his christian name,
an affidavit, in the title of which the christian name was
in full, was not allowed to be read. (j) If there be no
cause in court, and plaintiff and defendant are improper-
ly introduced in the entitling, those words may be re-
jected as surplusage. (h) An affidavit entitled "C. D.
ats. A. B." is bad. (1) An affidavit in a non bailable
action against two before declaration, may it seems be
entitled "A. v. B." (the deféndant who makes the ap-
plication,) (m) or "A. v. B. sued with C." (the other
defendant.) (n) The affidavit should also shew in its
title, the character in which the parties sue or are sued.
Therefore styling the plaintiff " assignee, &c " without
saying of whom, is defective. (o) So also entitling'an
affidavit "A. v. B. executor" is bad (p) or "A. adiinis-
trator." (q) But where in a declaration in ejectment the
lessors of the plaintif are described to be executors, the
affidavit of service need not, it seems, in stating the
name of the cause, notice the character of the lessors

(h) Singleton v. Johnson. 9 (m) Dand v. Barnes. 6
M. & W. 67 ; Young v.Young. Taunt. 5.
1 Dowl. N. S. 865. (n) McKenzie v. Martin, 6
(i) Jones v. Elridge. 1 DowL Taunt. 286.

N. S. 710. (o) Phillips v. Iutchinson.
(j) Reg. v. Surrey (Sheriff). 3 Dowl. 23; Steyner v. Côt-

8 Dowl. 510. rell 3 Taunt. 377.
(k) Inre Arbitrationbetween p) Clark v. Martin. Dowi.

Imeson & Horner. 8 Dowl. 222.
651. (q) Fletcher Admx. v. Leeh-
(1) Richard v. Isaac. 1 C. M. mere. 2 DowL N. S. 848.

& R. 136. 2 Dowl. 710.
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stated in the declaration, (r) nor where there are joint
and. several demises, distinguish the joint from. the
several. (s) If there are several defendants, and they are
not all in court, the affidavit may be entitled in the
names of those only, who are in court. (t) On an ap-
plication against a claimant under the interpleader act
for costs, the affidavits should be entitled in the original
action. (u) On moving for a rule nisi for a certiorari, the
affidavits should not be entitled in any cause, (v) and the
same in moving for a criminal information, (w) or for a
writ of prohibition. (x) An affidavit to set aside a ca. sa.
for misnomer should be entitled in the name in which
the party was sued. (y) An affidavit to support a rule.
nisi for staying proceedings on a bail bond may be en-
titled in the action against the bail; (z) or in the origi-
nal action; (a) and where the bail apply to set aside pro-
ceedings in the original action, as well as against them-
selves, the proceedings may be entitled in both actions.
(b) Qu. whether one affidavit entitled in two actions,
can be used on the same ground of application, on be-
half of the same plaintif. (c) On an application against
an attorney to pay over moncy, &c. received in a cause,
the affidavits may be entitled in the cause though judg-
ment has been signed and execution issued. (d) Where
a submission to arbitration is made a rule of court, and
no action is pending, the affidavits in support of an ap-

(r) Doe Jenks. v. Roe. 2
Dowl. 55.
(s) Doe v. Roe. 5 Dowl. 447.
(t) Dand v. Barnes. 6 Taunt.

5. 826; but see Bullman v.
Callow. 2 Chit. Rep. 727,
728. a.
(u) Elliott. v. Sparrow. 1 H.

& W. 370.
(v) Ex parte Nobro. 1 B. &

C. 267.
(w) R. v. Harrison, 6 R. 60;

R. v. Robinson, 6 R. 642.
(x) Ex parte Evans. 2 Dowl.

N. S. 410.

(y) Thorpe v. Hook, 1 Dowl.
494.

(z) Roberts v. Giddings, 1 B.
& P. 337; Kelly v. Mother,
2 Chit. Rep. 109.

(a) Stride v. Hili, 4 Dowl.
709-; Lines v. Chetwoode. 2
Tyr. 177.
(b) Pocock v. Cockerton. 7

Dowl. 21.
(c) Pitt v. Evans. 2 Dowl.

226; Contra Harper v. Mount.
2 Jurist. 990.

(d) Simes v. Gibbs. 6 Dowl.
310.
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plication to set aside the award, or for an attachment for
not performing it, need not be. entitled, (e) althouglhe
affidavits in shewing cause must, (f) but these. latterare
not.to style the parties "plaintiff" and "defendant."ý (g)
If however the cause. is referred under an order of isi
Prius, the affidavits must be entitled in the action.,,(h)
In our own court, affidavits entitled In two causes, where
the same application was made in each, on behalf of athe
same plaintiff, have been held sufficient. (i) Afterý. an
attachment has been ordered, although it has not issued,
affidavits used to set aside the rule for it, must be en-
titled on the crown side. (j)

Deponent's abode and addition.] (k)
Jurat.] If an affidavit be made by two or more per-

sons their names must be mentioned in the jurat, (t)
but if oinitted an amendnent will be allowed by the in-
sertion of their names (nt); if sworn before a commission-
er, the place should be stated (n) though. the court-.of
commaon pleas have considered the omission immaterial.
(o) If the affidavit be sworn by an illiterate person,
thejurat must contain the certificate of the commission-
er that the affidavit was read in his presence to the party
making the same, and that such party seemed perfectly
to understand it, and wrote his signature in the presence
of the commissioner, and without such certificate. the
affidavit cannot be read. (p) No erasure or interlinea-

(e) Bainbrigge v. Houlton.
5 East. 21.
(f) Bevan v. Bevan. 3 T. R.

601.. In-re Houghton. 2 Moo.
& P. 425.
(g) In re Arbitration be-

tween Imeson and Horner.
8 Dowl. 651.
(h) Doe Clarke v. Stilwell.

6 Dowl. 305.
(i) Coin. Bank v. VanNor-

man; Trin.:Term, 1840, P.C.
Macaulay J.
('j) Garland:v. Barrows. Tr.

Term, 1840, P.C. Macaulay J.

(à) Chit. Arch.. Prac. 7 Ed.
1211, 1212, 1213.
(1) R. M. 37 Geo. 1I.r.: 1.

7 T. R.- 82. In -our court,
Nicholson dem. Spafford-v.
Roe. ,Hil. Terin, 3 Will. .

(7a) In our court, Fisherev.
Thayer. Trin. Term 7~-WilL
IV.

(W) Rem:vCockshaw. 2 N.
& M. 278, 3 M. & SeL493.;
Boyd v. Straker. 7 Price'662.
(o) Symmers v. Mason l B.

& P. 105. : :±.a d
(p) Rex v. Sheriff:of M!îd-
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tiòn is permitted in the ju·af, by îule M. T. 37 Geo. II.
-and a line .drawn through two words in the jurat,

leaviüg them however perfectly' legible, is an erasure
within this rule, and vitiates the affidavit though the
oûnission or retention of the words would not alter the
sense. (q) But striking out a figure in the jurat, and
writing another over it, w illot vitiate (r) nor striking
out thé words "before me," and introducing "by the
court." (s) But if the jurat be defective, and the rule
which has been obtained on it, be discharged in conse-
quence, it will be discharged with costs. (t)

Before whom to be sworn.] By R. E. 15 Geo. IL. r.
11, affidavits sworn before the attorney or solicitor in a
cause cannot be read, and this rule extends to all affi-
davits, 'except affidavits to hold to bail, (u) and to affida-
vits made before a commissioner who acts as attorney for
the party, even before appearance is entered, (y) and to
affidavits made before the partner of the attorney, (w)
but it must be clearly' shown that he acted as such at-
torney at the time of taking the affidavit, and it is not
sufficient to shew that lhe is so at the time of making the
objection. (x)

BEMUzRER.

Marginal Note.] By rule 14 of the new rules, ante
page 23, "in the marginb of every demurrer before it is
ffild, some matter -of law intended to be argued shall
be stated; and if any demurrer shal be filed or delver-
ed without such statenent, or with a frivolous statement,
it may be set aside as irregular by the court or a judge,

diesex. 4 DowL 765. lI our (t) Frost v. Hayward. 2
court, Moore v. James. Mich. Dowl. N. S. 566.
Term, i Will. IV (u Goodtitle dem. Pye v.

(g) Williams v. Clough. 1 A. Badtitle. 8 T.R 638
& E. 376; Eouldene. Fas~sen. (y) Kiddv.Davis,5DowLf568.
&Bing 236. (w) ln our court, Had e v.
(r) Jacob v. Hangate. 3 Rearns et a Trinitf~ Term

D>owk. 456. 1842, P. C. Macaulay J
(s) Austin v. Grange. 4 (x) Beaumont v. Dean. 4

DowL 57;6 Dowl, 354.
MM2

-401



42 EMURRER.

and leave may be given to sign judgment as. for :wantof
a plea." This rule must be substantially complied with;
therefore where the marginal note of a demurrer to a
plea of justification of a libel merely stated. as cause
"that it is no justification of the libel' it -was held in-
sufficient. (y) But if the demurrer be special, a refer-
ence to the special causes is sufficient. (z) If several
grounds be stated, it need not also be stated on which of
them the party intends to rely. (a) A demurrer omit-
ting the words "in the year of our Lord" in the. date
will be set aside as irregular. (b)

Frivolous Demurrer.] A demurrer will fnot be set
aside unless it be palpably frivolous. In moving to set
aside the demurrer, there must be an affidavit stating the
substance of the pleadings, or with a copy of them an-
nexed, or the rule must be drawn up on reading the
pleadings. A rule for setting aside a demurrer to a.re-
plication as frivolous, ought to be drawn up on reading
the pleas, as well as the other pleadings in the cause..(c)
The rule is only nisi in the first instance (d), and it is
too late to apply to set the demurrer aside, after joining
in demurrer. (e) The following demurrers have been
held frivolous: that a plea was dated 1832, instead of
1833 ; (f) a general demurrer to a replication de injuriâ
(to a plea of gaming in an- action on a bill); (g) to sec-
ond count of declaration by surviving partner, because it
did not state the decease of the other, which had been
already averred in the first count; (h) to a declaration on
a bill of exchange and account stated, with one promise
"to pay the last mentioned several monies on request"

(y) Rossv.Rob.eson. 3Dowl. Dowl. 119; Daniel v. Lewis.
779.ow. N. S. 542.

(z) Beveridge v. Priestley. Xinea 1 .
5 Dowl. 306; Lindusv. Pound.
2 M. & W. 240; Verbeeke v. o v.
Pearse. 6 Scott 406.
(a) Whitmore v. Nicholls. eal .

5 Dowl. 521. (g) CurtisV.Hàf1'ý6
(b Hollnd. v. Tealdi. 8 496.

Dowl. 320. (k) Underhill v. Fuller. 3
(c) Homer v. Anderton. 9 Dowl. 49.5.
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on theý,ground that there was no pronse to the -count on
the bil; (i)a. demurrer, to acount ýon, a bill of exchange
stating that I. and.C. -made their bill, &c., and thereby
required, the:defendant to pay to the drawer's. order, &c.,
and that J.:and S. indorsec the bill toplaintiff, on theground
that the declaration did not allege who the drawers were,
was set aside as frivolous; (j) a demurrer, to a declaration
in debt "for goods sold and delivered to the defendant
by the plaintiff, at his request" on the ground of its being
ambiguous, was set aside as frivolous ; (k) and where an
acceptance was made "payable at Messrs. Cunleffe & Co.,
bankers, London," and the declaration in an action
against the acceptor was demurred to specially, because
it was not alleged to have been presented for payment at
the bankers, the demurrer was set aside as frivolous, the
acceptance being a general acceptance. (1) Demurrer
that form of action should have been covenant, and ,not
assumpsit, set aside as frivolous, .where there was a new
consideration from which the promise arose. (m) And
where the plaintiff declared upon a bill, and in bis decla-
ration stated that " one J. .Banks" made his bill, and the
defendant demurred on the ground that the initial. only
of the first name of the drawer was given, and not his
name in fuil, the demurrer was set aside as frivolous.(n)
But the court 'will not set aside a demurrer as frivolous,
when the point raised fairly admits of argument. (o).

DemurrerBook.] By rule 21, new rules, ante page 28,
"four days before the day appointed for argument, the
party setting down the case for argument, shall deliver.a
copy of the demurrer book, special case or special ver-
dict, to.each of the judges, otherwise the cause shal not
be considered as standing for argument." In England, the

(i) 'Clevers v. Parkington. (1) Skelton v. Halsted. 2
6 Dowl 75. Dow]. N. S. 69.
(j) Knill v. Stockdale. 8 (m) Twight v. Prescott 2

Dowl. 772. Dowl. N. S. 4.-
(k>''Derrèmer o. Fenna.7 (n) Braithwaite v. Harrison.

M. & W. 439; S. P.:Pigeon Jurist 888.
V. Os'bn. 9, DowL, 51. (o) Dalton v. MClstyie. 2

Dolwl. N. S. 76.
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demurrer books are furnished in equal proportions by
both parties, and if one party neglects to furnish ;his
portion, the other furnishes them for him on the follow-
ing day, and the party neglecting bas to pay for the
other party's additional* demurrer books, before he can
be heard.-Rule 17, H. T. 4 Will. IV. If demurrer
books are not delivered to al the judges, the case wil
be struck out of the paper. (p) Though, where the dé-
fendant does not intend to support bis pleadings, the
court will give judgment for the plaintiff, though all the
books have not been delivered. (q) By rules E. 2, J. 2,
M. 38 Geo. III., in B. R., "in al books to be delivered
to the judges, the exceptions intended to be insisted on
in argument shall be marked by the party, who objects
to the pleadings in the margin of the books he delivers ;"
and if each party intends to take objection to the other's
pleadings, he should state his objections in the margin
also, otherwise he cannot enter into them upon the argu-
ment. (r) But it is not necessary that he should point
out bis objections specifically, it is sufficient if a plea be
objected to " as affording no answer to the action,, and
being bad in substance ;" (s) and per Maule J. "I do not
think that the marginal note was intended for the advan-
tage of the parties, but of the court. The practice has
been for the parties to state their points, for the infor-
mation of the court, and for the opposite parties to go to
the judge's chambers to ascertain what they are." (t)
Where there are several counts in a declaration, some
of wbi'ch are good and some bad, and the defendant de-
murs to the whole declaration, it has been generally the
practice to overrule the demurrer, and give judgment for
the plaintiff, on -the ground that the demurrer is too
large, but the propriety of this has been questioned pf
late in a note' to a case in which all the authorities on

(p) Abrahama v. Cook. 3 Dowl. 101; Arbouin v. An.
DowL 315. derson. 1 Q. B. 498.

(s) Scott 'et. aL ChaPPelow..
(q).Scottv.Robson.5 Tyr.717. 2( otL N. S. pel.
(r) Darling v. Gurney. 2 (t) Ib.
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the subject seem to have been collected ; (û) and also in
a later case, in which Parke B. says, -" There has been a
case in the Queen's Bench, and another in the Common
Pleas, where demurrers have been overruled as being too
large,; and the question is, is that practice right or not,
and ought not the court, on such demurrers, to give
judgment on the whole record, according to the truth ?
If there be a general demurrer to two counts, one of
which is good and the other bad, the plaintiff ought to
have judgment on the good count and not on the bad.
In short, the courts should look on the whole record, and
see what is the proper judgment to give upon the whole,
otherwise considerable difficulty may arise in the assess-
ment of damages." (v)

IRREGULARITIES.

Iow irregular proceeding set aside.] It is not the in.
tention here to shew in what cases irregular proceedings
will be set aside, or what proceedings will be deemed
irregular, as that would lead to a range too extensive for
these pages, but simply to meet the inquiry as to the
manner of setting irregular proceedings aside, and the
consequences of any defect in the materials of the party
objecting to the irregularity, or of his objection not being
made in due time. The motion to the court must be
made upon. affidavit, stating the irregularity complained
of, and if the irregularity be in the terms or wording of
any process or paper, a copy thercof should be annexed
to the affidavit. The objections to the proceeding com-
plained of, should be correctly stated in the rule nisi, or
pointed out by areference in the rule nisi to the grounds
disclosed in the affidavits, which, however, will fnot be
sufficient, unless the objection appear clearly on the face
of -the affidavits themselves, and the proceeding objected
to should also be correctly stated. Therefore where the
service of the writ was irregular, but the writ itself was
regulara rulé to set aside the writ, was discharged with

(u) Hinde v. Gray. 1 M. & (v) Brîscoe v. Hil. 2' Dowl.
G. 202. N. S. 556.
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costs (w) and vice versâ (x) but where the service only is
complained of, a rule nisi to set aside the writ or the
service, or the copy and service, is good. (y) A rule to
set aside the copy served is nugatory. (z) And where the
rule was to set aside a judgment for irregularity, and the
real objection was, that it was signed against good faith,
the court held that the applicant was bound by the form
of the rule, and accordingly discharged it, but without
costs. (a) The affidavit in support of a motion to set aside
the service of an irregular writ, need not show that the
defendant has not been served with any regular proces. (b)
But where the party seeks to set aside proceedings for
want of service of any writ, he must state distinctly that
the writ never came to his knowledge. (c) A motion to
set aside a judge's order can only be made on producing
a copy of the order. (d) Where a motion is made to
set aside proceedings for irregularity, and the irregularity
is mentioned specifically, neither in the rule nisi, nor in
the affidavit on which it was moved, nor pointed out in
the rule by reference to the grounds disclosed in the
affidavit, the rule will be discharged. (e) And where a
rule nisi was obtained tc set aside service of process, for
defects in the notice to appear, and the defect intended
to be relied on was, that the notice was to appear in the
King's Bench, instead of the Queen's Bench, the rule was
discharged because the irregularity was not sufficiently
pointed out. (f) And a rule nisi to set aside an arrest

(w) Haggitt v. Parkin. 1
Bing. 65; Truelove v. Whit-
church. 1 M. & G. 426.
(x) Edwards v. Danks. 4

Dowl. 357.
(y) Dawson v. Mills. 10 M.

& W. 662; Argent v. Rey-
nolds. 6 Dowl. 480.

(z) Kenny v. Bishop. 9 Dowl.
57; Crow v. Field. 8 Dowl.
231.
(a) Smith v. Clarke. 2 DowL

218.

(b) Patterson v. Busby. 5 M.
& W. 521: Wintle v. Hogg.
7 Dowl. 623.
(c) .Clayton v. Phillips. 3

Jurist. 42.
(d) Hoby v. Pritchard. 5

Dowl. 300.
(e) Hamilton v. Howcutt.

Trin. Tern. 1842. P. C.
Macaulay J.
(f) Matthie v. Lewis. Trin.

Term. 1842. P. C. Macau-
lay J.
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"for a defect in the affidavit to hold to bail" was dischar-
ged, because the defect was not specifically pointed out
in the rule. (g) So also was a rule nisi to set aside a
writ and arrest "on grounds disclosed in affidavits filed,"
where the defect was not apparent in the affidavits, but
could only be ascertained by a reference to the writ which
was annexed to them. (h) By rule of court, ante page
3, in moving to set aside an award, the several objections
to the award must be specified in the rule nisi.

Stay of Proceedings.] The rule nisi when it states
"that all proceedings shall be in the meantime stayed"
suspends the proceedings for all purposes until the rule
be discharged (i) and pending the rule the plaintiff can-
not move even to enlarge another rule in the cause. (j)
A distinction bas been taken between ruies moved by
a plaintiff and defendant; when a plaintiff moves, the de-
fendant has the same time to take his next proceeding
after the rule is disposed of, that he had when the rule
nisi was served upon him, but when the defendant moves,
and bis rule is afterwards discharged, then he must take
bis next step the same day athis peril, and he bas the whole
day for that purpose ; but if the time in which he had to
take the next step, when he moved bis rule nisi, bas not
expired when bis rule is discharged, he need not proceed
until that time has expired. The defendantmay also some-
times have it expressly provided in his rule, that he shall
have the same time to take the next step, that he had
when he obtained bis rule, after the rule is disposed of.
(k) A rule nisi however does not operate as a stay of
proceedings, unless it is so expressly declared in the
rule. (1)

Time of application, and how irregularity waived.] In

(g) McGan v. lowison. Hil. (j) Wyatt v. Preble. 5 Dowl.
Term. 1843. P. C. Me Lean J. 268.
(h) McGan v. Howison et. (h) Hughes v. Walden. 5 B.

al. Hil. Term. 1843. P. C. & C. 771; Vernon v. Hod-
Mc Lean J. gens. 1 M. & W. 151.
(i) Swayne, v. Cramond. 4 (1) Hastings v. Champion et.

T. R. 176. al. Mich. Term. 3 Vic.
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England, by rule 33 of all the courts, of I. T. 2 Will.
IV. "no application to set aside process or proceedings
for irregularity shall be allowed unless made within a
reasonable time, nor if the party applying has taken a
fresh step after knowledge of the irregularity," and
although in this court there is no sucli rule in force, yet
the practice of the court has been lately to require alnost
the same promptness in moving against irregularities,
that is required by express rule in England. The rule ap-
plies to the party's own acts only, and not to acts done
by the opposite party for him. (7n) It has been held in.
England, that if the irregularity occur in vacation, the
party complaining of it, must apply to a judge in cham-
bers in al cases, if there bc time in the vacation, (n)
and that if dissatisfied with his decision, he may apply
to the court on the first day of the next term, though the
judge refuses to give time for that purpose, and steps
necessarily taken in the interim will not amount to a
waiver of the irregularity, (o) but this practice has not been
followed in this court, and parties have never been held
to the strictness of applying in vacation to a judge in
chambers to set aside the service of process, or any other
proceeding upon which no further step could be taken
until the following term, althouglh a prompt application
in chambers is always considered necessary, where the
next step after the one complained of can be taken in
vacation-and where the party applies to the court, and
the application is primâ facie too late, but he relies upon
a previous similar application having been made to a
judge in chambers within the proper time, the rule should
be drawn up on reading the summons and order of the
judge, or upon an affidavit of the fact, otherwise it wil
be discharged with costs. (p) An irregularity in an

(mn) Per Parke, B. Chalkley (o) Woodcock v. Killby. 1
v. Carter. 4 Dowl. 480; Davies M. & W. 41.
v. Sherlock. 7 Dowl. 530. (p) Shugars v. Concannon.
(n) Cox v. Tullock. 2 Dowl. 7 Dowl. 391 ; Goren v. Tate.

47; Hintonv. Stevens, 4 Dowl. 4 Jurist 1017, 8 Dowl. 868.
283. 3 DowI. 439.

408



IRREGULARITIES.

arrest must be taken advantage of within the time for
putting in bail, (q) or before an undertaking to put in
-bail, (r) or obtaining time to put in bail. (s) An
irregularity in non bailable process, or in the copy served,
or in the service, must be taken advantage of within the
time for entering an appearance, (t) and before appear-
ance, or an undertaking to appear. (t) In general a
defendant's asking for time does not in itself waive an
irregularity in the plaintiff's last proceeding. (u) An
irregularity in an appearance entered by a plaintiff for
the defendant must be moved against, as soon as such
steps are taken by the former as shew his intention to
proceed on the appearance (v) and at all events before
judgment by default. (w) An irregularity in the service
of the declaration should be taken advantage of, before
the time for pleading has expired, or at all events before
plea. (x) If a plaintiff procceds to judgment and exe-
cution on an appearance entered by -him for the defend-
ant under the statute, by mistake, one having been
previously entered by the defendant himself, it is an
irregularity only, and a notice of declaration having been
served on the defendant personally, was held to have
given him sufficient knowledge of the irregularity, to
make it incumbent on him to move immediately to set
aside the appearance entered by the plaintiff. (y) If a
defendant conducts his cause in person, it is no reason
for delay in moving to set aside proceedings for irregu-
larity. (z) Application may be made to set aside an

(q) Shugars v. Concannon. 7
Dowl. 391; Goren v. Tate. 4
Jurist. 1017, 8 Dowl. 868.
(r) Holliday v. Larnes. 3

Bing. N. C. 541.
(s) More v. Stockwell. 6 B.

& C. 76.
(t) Hompay v. Kenning. 2

Chit. Rep. -236, 240; Child v.
Marsh. 3 M. & W. 433; Crow
v. Field. 8 Dowl. 231.

(u) Anon. 1 DowL 23.
N N

(v) Strange v. Freeman. .5
Dowl. 407.

(w) Williams v. Strahan. 1
N. R. 309.
(x) Newnham v. Hanny. 6

Dowl. 263; Smith v. Clark.
2 Dowl, 218; Minister v.
Coles. 2 Chit. Rep. 237.

(y) Alsager v. Crisp. 9 DowI.
353; Holmes v. Russell. 9
Dowl. 487.

(z) Currey v. Bowker. 9
Do-wl. 523.
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interlocutory judgment for irregularity the day after notice
has been given of executing a writ of inquiry, (a) but
on an application to set aside an interlocutory judgment
it must distinctly appear that interlocutory judgment is
signed. (b) The defendant must come to the court
within a reasonable time after he has become aware that
the interlocutory judgment has been signed, and cannot
wait until a rule to compute is served. (c) But where a
plaintiff has signed an irregular judgment, and gives
notice of his intention to abandon it, but does not
actually strike it out, the defendant need not come to the
court to set it aside : but the court discharged a rule for
that purpose without costs. (d) Where a defendant has
obtained time to plead on condition of taking short
notice of trial for the sittings in, or after a particular
term, he is not thereby obliged to take short notice of
trial for the sittings in or after any subsequent term. (e)
Where an irregular notice of trial has been given, the
court will set it and all subsequent proceedings aside,
even after verdict ; and although before the trial an ap-
plication for the pufrpose had been made to a judge in
chambers, who refused to interfere on the ground that
the application had not been made promptly. (f) An
irregularity in, or omitting to give a demand of plea, is
waived by the defendant pleading, even although his plea
be a nullity upon which the plaintiff signs judgment (g)
and obtaining time to declare, is a waiver of a rule to
declare (h) and time to plead, of a demand of plea. (h)
An irregularity in pleading by a new attorney without an
order to change the former one is waived by the plaintiff's
attorney accepting and keeping the plea. (i) But the

(a) Amoz v. Smith. 7 Dowl. Cotton v. Thompson. 5
866. Jurist. 270.

(b) Classer v. Drayton. 8 Qq) Pe v. Fisher. 6 East.
Dowl. 184. 549.

(c) Grant v. Flower. 5 DowL ( ) Towers v. Powell. 1 H.
419.
(d) Robinson v. Stoddart. 5

DowL 266. (j) Margarem v. Makil-
(e) Slatter v. Painter . 1 waine. 2 N. R 509.

Dowl( N. S. 35.
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plaintiff's demanding a particular of set-offwill not waive
the right to sign judgment, where the plea is a nullity. (j)
Attending and defending at the trial will of course waive
any irregularity in the notice of trial-an application for
time to reply, will be a waiver of objection to a plea on
the ground that it is not issuable. (k) Where a defend-
ant pleaded to a scire facias, pending a rule he had ob-
tained to set it aside for irregularity, the court held he
waived the irregularity by his plea. (1) But where pen-
ding a rule to set aside a sci. fa. which did not operate
as a stay of proceedings, the defendant appeared to the
sei. fa. in order to prevent judgrment, it was held to be
no waiver. (m) So pleading to an action on a bail bond,
after demand and refusal of oyer, in order to prevent
judgment being signed, is no waiver of the right to
oyer. (n) The rule is the same as to the prisoners. (o)
A prisoner who is supersedable for not being declared
against in time, waives the irregularity by afterwards
pleading. (p) In general there can be no waiver without
a knowledge of the irregularity. (q) The rule as to time
of application is well laid down by Patteson J. in Esdaile
v. Davis. (r) " The rule is, when a party knows of the
irregularity, he must apply promptly. What is meant by
the rule that he is bound to come promptly is, that he is
bound to come promptly after he knows of the proceed-
ings in which the supposed irregularity exists, and not
after he knows ofthe irregularity itself. A man is bound
to know of every proceeding taken against him, and if
there be any error in it, he ought to ascertain that
error; he cannot be heard to say that he did not know

(j) Ford v. Bernard. 6 Bing. (o) Robertson v. Douglass.
534; Garratt v. Hooper. 1 1 T. R. 191; Primrose v.
Dowl. 28.
(h) Trott v. Smith. 2 Dowl. a ears. 2 . 350.

N. S. 278. a so v a s
() Sloman v. Gregory. 1

D. & R. 181. (q) Cox v. Tullock. 2 Dowl*
(m) 5 East. 462. 47.
(n) Goodwicke v. Turley. 4 (r) 6 DowL 465.

DowL 431.
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of it ;" and this is fully recognized as " the sound rule" in
a subsequent case. (s) But an irregularity is not waived
by agreeing to terms, where the party is under a mis-
apprehension occasioned by the mistake of a judge in
point of law. (t) It rests, however, upon the party com-
plaining of the irregularity to shew, that he had no
knowledge of it. (u) These cases are, however, applica-
ble to irregularities only, for if a proceeding be a nullity,
the defect is not waived by any delay, or any subsequent
proceeding of the opposite party. (v) A waiver is doing
sonething after an irregularity committed, where the
irregularity might have been corrected before such act
done. (w) And if the application in any case be prima'
facie too late, and there are any peculiar circumstances
to account for the delay, they must be clearly established
by the party applying. (x)

Confessing irregularity.] If the party whose proceed-
ings are complained of as irregular, find clearly that he
cannot sustain them, he should immediately give notice
to the party complaining, of his intention to abandon
them, and bis willingness to pay any costs that may
have been incurred in consequence, and should offer to
pay such costs; and where, after service of the rule
nisi to set aside a declaration irregufarly delivered, the
plaintiff's attorney offered to pay the costs, which the
defendant refused, the rule was niade absolute, on the
terns that the defendant should pay all the costs sub-
sequent to the offer, (y) and the attorney refusing may

(s) Weedon v.Garcia. 2 Dowl. 3 Dowl, 551; Moore v. Stock-
N. S. 64. well. 6 B. & C. 76.
(t) Whalley v. Barnett. 1 (i) Stevenson v. Danvers.

Dowl. 607. Woodcock v. Kil- 2 . & P. 110
ley. 4 Dowl. 730. (x) Anderdon v. Alexander.

(u) Anderdon v. Alexander. 2 Dow L 7; rt v.
2Do-wl. 267; Herbert v. Darly. e.4Dw72;Otn.
4 Dow. 26.;Hret.Dry France. 4 Dowl, 598; Esdaile
4v. Davis. 6 Dowl. 465.

(v) Mortimer v. Piggott. 2 (y) Briscow v, BeQkett. 4 M.
Dowl. 615;D Roberts vo, Spur67 H Re, 100
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be made to pay the subsequent costs; (z) and where the
plaintif sigued an irregular judgment, and on the defen-
dant taking out a summons to set it aside, he informed
the defendant that the judgment was withdrawn, it was
held, that the defendant had no right to get an order
drawn up for setting aside the judgment, and that there-
fore he should pay the expense of it. (a)

Costs and tens.] By rule M. T. 37 Geo. IIL, rules
setting aside proceedings for irregularity are to be made
absolute with costs, unless some strong ground be shewn
to the contrary; and if discharged, they are to be cou-
sidered as discharged with costs, unless the court ex-
pressly direct otherwise. But a rule nisi moved, silent
as to costs, will be made absolute, if no cause shewn,
without costs; (b) but a rule nisi moved, with costs, will,
almost invariably, if discharged, be discharged with
costs. (c) Where proceedings are set aside in chambers
costs may be given, (d) though the practice as to giving
them is not certain; (e) and quoere, whether a judge
in chambers can make a plaintif pay the costs of an ap-
plication for the delivery of bis particulars, when he
has omitted to deliver them with his declaration, in pur-
suance of rule 7, ante page 19. (f) Rules obtained on
affidavits defective in the jurat, will always be discharged
with costs. (g) Where a rule asks too much, the general
practice is to discharge it with costs ; but sometimes,
although the party moving is in part successful, no costs
will be allowed on either side ; (h) and though in general
the successful party is entitled to bis costs, still the court
will not give them if they think the matter one on which

(z) Halton v. Stocking, 1 (d) Doe Prescott. v. Roe. 1
Dowl. 296. Dowl. 274. 9 Bing. 104.
(a) Wintle v. Hogg. 7 Dowl, (e) Davy v, Brown. 1 Scott.

623. 384.
(b) Rex v. Sheriff of Mid- D Clemeat v. Weaver. 

d1esey. 2 Dowl. 5. (g) Frost. v. Haywood. 2
(c) Tilley v. Henley. 1 Chit. Dowl, N. S. 801.

Ilep. 136; .uggitt v. Parkin, (h) Rising v. Dolphin. 4
1 Bing. 65, Jurist, 193,
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doubts might fairly have existed. (i). A party who
shews cause in the first instance is not entitled to
costs. (j) The court will in general impose the terms,
upon the party setting aside a proceeding, of bringing no
action, or will refuse him the costs of the application
if he will not accede to these terms, and the distinction
as to the power of the court seems to be, that where the
party is not entitled to set aside the proceedings as a
matter of right, terms may be imposed ; but where he
must be successful in his application, the court can only
refuse him costs, if he will not accede to the terms. (k)

(i) Jones v. Smith. 3 M. & (h) Stockbridge v. Sussams.
W. 526. 6 Jurist. 437.
(j) Read v. Speer. 5 Dowl.

330.

THE END,
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