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DIARY FOR JULY.
1. Tueeday ....... Lonz Vacatlon commences. last day for County Couucils to
equatize Rolla of lucal Mualcipality.
6. SUNDAY ... 3Ind Sunday after Trinuty.
7. Monday........ County Court and Sunrogate Court Term begins. Recorder’s
Court sits. 1elr and Devises Sittings commence.
12, Saturday ..... County Court and Burrogats Court Term ends.
13. SUNDAY...... 4th Sunday after Trimty.
14, Monday........ Last day for Judges of Co. Courtas to make Return of Appeals
from Assessmeuts.
20, SUNDAY..... 8& Sunday after Trinity.
22, Tuesdary....... Hewr and Devisco Sitting onds.

27, BUNDAY...... 8h Sunduy after Trimty.
31, Thureday...... Luz‘da for County Clerk to certify Co. Rato to Municipalitles
n County.

IMPORTANT BUSINESS NOTICE.

Persons indelted (othe Proprictors of thisJournal are requested to remember that
all eur past dueaccounts have bern placed an the hands of Mrssrs. Fatton £ Ardagh.
Aw)rnqg, Barrue, for collectron ; and thal only a prompt rem:ttance Lo them well
save costs,

1t is wuthgreat reluctance that the Proprietors have adopied this course; bul they
have been compelled to do 50 1n order o enalle them ta nicet thewr current expenses
which are very heary.

Now that the usrfulness of the Jonrnal is so generally admatted, i would not be un-
reaso o expect that the Profession and Officers of the Courtswou'd accord ¥ a
Uleral support, instead of allowsng themselves to be sued for thar subscriptions.

&he Bpper Eanada abe Journal,

JULY, 1862.
SIR J. B. ROBINSON, BART.

In other columus will be found an address, which on
Thursday, 12th June last, was presented to Sir J. B.
Robinson, Bart., by the Members of the Bar of Upper
Canada, and his reply to the same.

The occasion was one of no ordinary interest—that of
the retirement from the Court of Queen’s Bench of the
distinguished Judge who had so long and so faithfully
presided in that Court.

Never was a more sincere tribute paid to man than the
address which on that occasion was presented to the Chief
Justice. It was prompted by a spontaneous and universal
feeling of respect for the man, wingled with regret at the
occasion which had called it forth. During its delivery the
strong feeling of emotion which pervaded both Bench and
Bar was manifested by the faltering voice of the gentleman
who read it aed the moistened cyes of those who heard it
read.

On Thursday, 19th June last, the Bar of Upper Canada
entertained Sir Jobn at a banquet of great splendour in
Osgoode Hall. The tribute was alike worthy of those who
gave it, and of him to whom it was given.

Sir J. B. Robinson is no ordinary man; he is one of the
few great men of whom Caneda can honestly boast. His
carcer has been a long and a brilliant one. His life has
been one of ceaseless activity.

He was born on the 26th July, 1791, at Berthier, in
Lower Canada. His father and family came to Toronto,
then town of York, in 1798, The father, within three

weeks after his arrival in the town of York, died. The
son, Joha Beverley, was cducated under the Rev. Dr.
Strachan, now Protestant Bishop of Toronto, first at the
Grammar School in Kingston, and afterwards in Cornwall.
When seventeen years old he was admitted a student of
the Laws by tho Law Society of Upper Canada. He was
eorolled & member of the Law Society in Hilary Term,
1808. e studied successively with the late Judge
Boulton and Colonel Macdonald, who afierwards, when
Aide-de-Camp to General Brock, was killed at Queenston.
While a Law Student he was during one session of
tue Parliament of Upper Canada employed as a clerk in
the House of Assembly. Shortly afterwards, when the
war of 1812 broke out, ho followed Sir Isaac Brock in the
expedition which led to the capture of Detroit.

When the war ccased he was called to the bar of Upper
Canada at the age of twenty-four. His call was in Hilary
Term, 1815. In the same year Mr. Boulton, Attorney Ge-
neral of the Province, was takeo prisoner by the Freoch, and
during his detention the subject of this sketch was appoint-
ed acting Attorney General. During the same year Mr.
Boulton was released, and Sir John became Solicitor Gen-
eral.  This post be held till 1818, when he became
Attorney Geuneral in the place of Mr. Boulton, whe was
raised to a seat ou the Bench. At this time Sir John was
married. He in the previous year married the estimable
lady who is still the partuer of his life. For a long time
he was Attorney General, and the leading man of his day.
He, while Attorney General, prosecuted several newspaper
publishers for libel. Collins, one of these, the publisher
of the Freeman, was condemned to two years imprison-
ment. The libel was one upon the Attorney General
bimself. It charged him with having uttered a falsehood
iz conducting a prosecution, and was otherwise of a very
defamatory nature.

In 1829 Mr. Robinsen was elevated from the office of
Attorney General to that of a seat on the Bench,—Chief
Justice of the Queen’s Bench, the only Superior Court of
common law jurisdiction at that time in Upper Carada.
He, notwithstanding, continued to hold his seat in the
Legislature till the Union of the Provinces of Upper and
Lower Canada in 1840.

He held this exalted position till the present year, when,
in consequence of the desirc of his family that in the
evening of his days he should have some repose, ho
resigned it and accepted the less arduous office of President
of the Court of Error and Appesl, an office which before
he filled by virtue of his office of Chief Justice of Upper
Canada.

Sir J. B. Robinson, by his dignified and yet affable
conduct in the discbarge of his judicial duties, by his great
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learning ard uotiring industry, has done much to ensure
for the Bench of Upper Canada the great respect v bich it
pow commands. His very presence commanded respect,
while his pood nature and evenness of temper won the
Liearts of all those whose good fortune it was to practise
before him. He is respected by all, admired by all, and
beloved by all.  All hope that he may yet be spared many
years to his family, to his profession, and to his country.

Through life he was most abstemious. His regular
habits of lifo have done much to prolong his days. Though
now more than seventy years old his bodily activity is
great and his mental activity equally so. His powers of
intellect are still unimpaired ; his habits of industry are
unebated ; his love of work is as strong now as in the vigor
of his youth. He abhors idleness. The position which
he still occupies as that of the Chief Judge of the Chief
Court in Upper Canada will supply abundant material for
his habits of industry. We hope that a kind Providence
will yet spare him maoy years to grace the position which
he so worthily occupies—the bench which he so truly
adorns.

ON WHICH SIDE LIES THE TRUTH?

—

Ou the 15th January, 1861, the Judges of the English
Court of Queen’s Bench, according to the contemporaneous
reports of that time, on an ex parte application, ordered a
writ of hubeas corpus to issue to Canada fur the removal of
Anderson, the fugitive slave. (£x parte Anderson, 3 L.
T.N.S.622,; 80 L.J. Q B. 129; 7 Jur. N. 8. 122;
8 W. R. 255.)

In March, 1861, we tuok strong ground against the le-
gality of such a proceeding ; and our remarks were copied
with approval in some of the London legal periodicals.

On the 11th June, 1861, the Judges of the same Court,
according to the report of the Jurist, having apparently
acted so incons‘derately in ex parte Anderson, as to have
forgotten what they really did in that case, annouaced that
no writ was ordered, but ouly that a rule nis? for a writ was
granted (Ex parte Mausergh, 7 Jur. N. S. 826).

In October last, we took the Judges of the Euglish
Court to task for this extraordioary announcement—one
which, according to the testimony of all the reporters of
the time, was utterly ot variance with the trath.

In June, 1862, we have before us Part I1I. of Vol. L
Best & Smith’s Queen’s Benck Reports (in continuance of
Ellis & Blackburn ; Ellis, Blackburn & Eilis,and Ellis &
Zllis,) containing a report of ex parte Mansergh, which,
if correct, proves the Jurist report, taken un the epot, and
published without delay, to be the reverse of the truth.

CrovproN, J.—1 Dest & Smith,
409,

“In re Anderson, which has
been referred, application was
made for a habeas corpus to Ca-
nada; and precedenta were ad-
duced so expressly in point that,
according to the great principle
regulating these prerogative
writs, the party bad a prima
Jacie right to have the writ
issued. Besides, if a habeas
corpus is improperly issued, it
may be questioned on the return
to the writ. We did not grant
a rule to show cause in that
cage, because there was imme-
diate danger to the party.”

Brackouey, J.~1 Best & Smith,
p411,

“T have said there is no au-
thority for such a procecding,
The necarest is Jn re Anderson,
where o habeas corpus was sent
to Canada ; but in that case the
writ was granted, because it was
necessary to act immediately;
and it could afterwards be
quashed if erroncous ; added to
which there were somo very
strong precedents in favor of
granting it.”

sible to do =o.

We append extracts from the Jurist and Best & Smith :

Cronrroy, J—~7 Jur, N. 8,
826.

“Jt is eaid that the applica-
tion is analogous to that in An-
derson's case; but it appearsto
me to bear no analogy to it.
Nothing whatever was decided
in that case. It wasonly arule
to aftew cause that was granted;
aud it was in no way decided
that the writ of Aabeas corpus
ought to issue.”

Bracsstry, J—7 Jur. N. S
826,

“The case which approaches
nearest to this, is the one al.
luded to, in which we granted a
rule nisi to bring up the body
of a prisoncr in Carada. But
that is no authority for granting
this application. That was a
case of urgency, and the rule
was granted in order to initiate
the proceedings, and, if neces-
sary, to have the watter dis-
cuseed.”

It is not for us to reconcile these remorts. It is impos-
One thing is certain, one or the other is

grossly wrong. We should like to know what our valued
cotemporary of the Jurist has to say on the subject. We
caonot thiok the Jurist is at fault.

Contradictions of this kind are not calculated to increase
the confidence which the profession and the public are
wont to ‘rapose in Judges, and the reports of their decisions.
An explanation is due; and we hope that explanation will
be forthcoming, now that attention is once more directed
to the subject.

JUDGMENTS.

QUEEN'S BENCH.
Present: McLEax, C. J.; Borxs, J.; Haaarry, J.
June 16, 1862,

Filleter v. Moodie.—Plea—Judgment for plaintiff on demurrer,
with leave to amend on payment of bs.

Coulson v. Gzowski.~Rule absolute to enter verdict for plaintiff
for amount agreed upon.

Ryerse v. Lyons.—Judgment for plaintiff on demurrers to alil
pleas.

Bank U. C. v. Rutlan.—Interrogatories caunot, under Consol.
Stat. U. C., cap. 22, aoy more than ueder C. L. P. Act, 1866,
without leave of the Court or a Judge, be delivered either with
declaration or plea. Rule discharged with costs.

Irwin v. Sager.—Rule absolute for new trial without costs.

Reid v. Ruseell.—Rule absolute for pew trial on payment of
costs.
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School Trustees of Amherstburgh and The Corporation of the
Toiwen of Amherstburgh.—Rule absolute for mnudamus with costs.

Totten v. Puris and Ayr R. Co.—Rule discharged.
Hurrell v, Simpson.— Rule discharged.

McKee 7. Callorcay.—Rule ahsolute, discha.ging attaching and
other orders, ou payment of costs.

Reidly v. Western Assurance Co ~-Leave to amend.
lute for now trial, costs to abide the event.

Workmu: v. McKinstry.—Rule discharged.
Sloman v. Chisholm.—Rulo discharged.
(irkpatrick v. Rowsell.-~-Rule discbarged.

Malloch ». Derivan,—Rule absolute to enter verdiot for de-
fendant,

Lee v. Woodside.—Rulo absolute to rednco tho verdiot.

Town of Barrie and The Northern Ralroad Co.—Rulo nist dis-
charged with costs.

Commercial Bank v, Woodruff' et al.~-Rule nisi to set aside
judgments as sageinst executors of Zimmerman but not as to
Roblin.

Sarsfield v. Sarsfeld.—Judgment for demardant for her dower,
but without damoyes.

Pazton v. Cameron.—No rule.
Cemeron v. Pazton.—No rule,

Great Western R. Co. v. Detjarding Canal Co.—Rulo nisi to set
aside judgment on terms.

Rulo abso-

Present: McLrax, C. J.; Buexs, J.; Hacarnry. J.
Juns 21, 1862,

Sutherland v. Nizon.—Interpleader issue. Qaestion as to suf-
ficiency of description. Verdict to bo eatered distributively.

Cleaveland v. Boice.—Rule nu: to set aside verdict for plaintiff,
discharged.

Hogg v. Merrick. —Rule discharged.

Melnnes v. Jarvis.—Rule discharged.

The Queen v. The Qrand River Navigation Company.—Rule
discharged.

Fraser v. Anderson.—Rule discharged.
desirved.

Kendall v. Fitzgerald et al.—Judgment for defendant ot demur-
rer to replication, with leave to apply in Chambers to amend
before 1st July.

Davis v. Mutchmore.~Rule discharged.

Ham v. Lasher ¢t al.—Rule absolute for new trial, costs to abide
the eveat.

Weydell et al. v. Provincial Insurance Co.—Jadgment for plain-
tiffs on demurrer to replication to sezond plea, and for defendaunts
on demurrer to replication to fifth plea.

Brooke v, McCaul.—Judgment for defendant.

Clark . Morrell.—Appeal from County Court of Perth. Judg-
ment below reversed. New trial ordered, costs to abide the
event.

Nicholson v. Dillabough.—Judgment for plaintiff.

Burley and The Corporation: of St. Vincent.—Rule ghzolute to
quash by-law with costs.

Weireley v. Papst.—Feigned issue directed,

In re Preston and Municipal Corporation of Manvers.—~Rule nisi
to quash by-law discharged with costs.

Jones v, Todd.—Ruls absolate for new trial, costs to abide the
event.

Leave to appeel if

CONMON PLEAS.

Present: Drargr, C. J.; Ricuaeps, J., Morrisox, J.
June 16, 1862,
Carter v. Titus.~-Appeal allowed.
Watt v, Feader.—Judgnent for plaintiff.

In re Bullen.—Habeas corpusa—No formal, judgment becanse
party already out of custody. [feld, That an exparte order to
commit, uader Con. Stat. U. T, cap. 24, sec. 41, isallegal C. J.
Richinrds.—Ex parto order might bo made; was not prepared to
eay n judge could not make such an ordor.

Lloyd v. Clark.—Rule absolute to cuter nonsuit.

Smith v. Spencer —Rule discharged —leavo to plaintiff to amend
upon payment of $6.

Fraser v, Hickman.—Rule discharged upon torms.

Tywnsend v, Elliott —Postea to plaintiff.

In re Registrar of Carleton.—Rule absolute for mandamus.

Hamilton v. Holcomb.—Rule discharged.

Holton w. Mc Donuld.—Rule discharged.

Morlond v. Munro.~Judgment for demurrcr and rule dis-
charged.

Ray v. Blair.—Rulo absolute.

Ingguns v. Farewell.—Rule for new trial on payment of costs.

Kerr v. McEwun.—Judgment for defendant to replication to
demurrer to second plea. Third plea held bad.

Bank U. C. v. Bartlett.—Plaintiff entitled to judgment on
demurrer.

Folmsbee v. Lrown.—Rule discharged.
Secott v. Miller.—Rule discharged
Hugill v. Merryfield.—Ruie absolute for new trial without costs.

McDunald v. Van Wyck.-~Rule absolute for new trial, costs to
abide the event. Leave to defendant to apply to amend.

QOsborne v. Earnshaw.—Rule discharged.

Rartells v. Benson.—Rule absolute for new trial on payment of
costs,

In re Robinson and Burritt.—Rule absolute for mandamus.

Present: Drareg, C. J.; Ricaarps, J.; Morrisox, J.

Juoe 21, 1862,

Davidson v. Shephard.—Action for infringement of patent.
Demurrer to pleas:—2. Plea good. 4. Plea good. 6. Plea bad.
Leave given to reply specially to 2nd plea.

Rymal v. Ashbury.—Action op a covenant against heire at law,
Plea—nothing by descent. Replication that avcester died seized
of ap equity of redemption. Demurrer. Judgment for demurrer.

Barker v. Davis.—Judgment for plaintiff.

Perrin v. Bingham.—Appeal from decision of County Judge of
Brant. Decision of Court below atErmed. Appeal dismissed.

Sehool Trustees v. Corporation of Caledon.—Action by School
Trustees for money levied by defandants as a Muoicipal Corpora-
tion under Con. Stat. U. C., o. 64, sec. 27, sub sgec. 12, Ples,
no demand before action. Demurrer. Plea held good.

Foz v. Macaulay.—Appeal from decision Judge County Court
Prince Edward. Decision afiirmed. Appeal dismissed.

Boynton v. Boyd.—Appeal from decision of County Judge York
and Peel. Decision afirmed. Appeal dismissed.

McAndrew v. McKenzie.—Appeal from decision of County Judge
Waterloo. Appeal allowed.

Street v. The County of Simeoe.—Action for money paid under
protest as taxes oo uopatented lands. Verdict for plaintiff. Rule
nisi for N. T. or to reduce verdict. Discharged.

Street v. The County of Lambton.—Action for money paid as
taxes on unpatented lands. Verdict for defendants, Rule nisi
for N. T. discharged as payment held to be voluntary.

FParguhason v. Morrow.—Rule nisi to enter nonsuit made
absolute.

IThscott v. Murray.—Question as to sufficicnoy of description in
a Bill of Sale. Raie discharged.

Walker v. Rodgers.—Ejectment on receipt for sale of Crown
Lands. Leave to enter nonsuit. Rule accordingly. Rule made
absolute.
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ADDRESS TO SIR J. B. ROBINSON, Barr.

TO SIR JOHN BEVERLEY ROBINSON, BARONET. TRESIDENT OF THE
COURT OF APPEAL, &c, &c, &c.

Wo tho membors of the Bar of Uppar Canada at s general
naeoting nssombled, have resolved that this is o fit and proper
occasion on which to nddress your Lordship.

Bocause the verious changes which have recently taken place
in the constitution of the Superior Courts of the Western Pro-
vince kave attracted our attention and awakened in our hearts
a high sense of tho reality of buman life, and the commanding
influence of Divine Providence over the will of man.

Because the most important of those changes is that caused
by your Lordship retiring from the head of the Court of
Queen’s Benoh, where you have presided from onrly youth to
old age, whilst many of your associates of tho Bench have
passed away, and a departed generation of the Bar has yielded
to us the right of succession,

Because we havo vainly searched the history of the Bench
and tho records of the lives of eminent British jurists, and
there failed to find one single instance within the memory of
man where any Judge has occupied as you have occupied, a
place on the Bonch as Chief Justice for a period of nearly
equal to half the allotted duration of existence.

Racavse we desire that by the judicial history of this the
land of oar nativity or our adoption, posterity may learn, as we
proudly record the fact, that your Lordship hus passed thirty-
three years of your life in the discharge of the arduous duties
and functions of your high and important offica of Chief of the
first and oldest Court of the Province.

And becausa we as a body are inspired by feelings of proud
admiration, profound respect, and reverential esteem which
we are unable to express.

‘We venture, thercfore, to address your Lordship, and to
assure you that as with pleasuro we beheld, and shall ever
remember your presence, 80 with pain do we witness and shall
ever deplore your departure from the Bench.

We use no langusage and offer no worde of idle flattery, but
with candour aud pure sincerity we hesitate not to say that
by zeal indefatigable, talents of the ravest and highest order,
power of perception unequalled, patiencs, affability of tnanner,
snd a constant desire and anxiety to administer justice ln its
purity, you have rever failed to inspire confidence alike in the
profession and the suitor, which will over be held dear in their
memories, and have justly earned an everlasting reputaticnas
o jurist, which will serve as an examplo to future ages, as a
stimulant to youthful aspirants, and the pride of your family,
your friends and your courtrymen.

Whilst thus offering this slight tribute of our estimation and
admiration of your public life, we congratulate ourselves and
our country that your valuable services arenot yet lost.to us;
that though you retire from the seat from whence your lustre
has shone around you, yet you retire not to repose, but retain
by special favour of the Crown, the President’s Chair of the
High Court now assembled.

In conclusion, we humbly invoke the blessings of our Su-
preme Ruler in your behalf, and pray, that as you deserve, so

may you be rewarded by him, and that peaco and happiness
may attond the remainder of your days.
(Signad)

II. Eccues,
Chairman of the Meeting,
And Treasurer pro fem of the Law Society.
Sir J. B. Rouinsoy then read the following reply :—
Mr. Treasurer and Gentlemen of the Law Sociely,
It gives mo pleasure to receive this expression of your kind
. seutiment at the close of my long period of service in a station
which has not been without its sharo of labour and uoxiety.

Nearly thirty-three years have passed sinco I was appointed
Chief Justice of the Queen’s Bench, snd I slone am now living
of tho threc who composed at that timo the only Superior
{ourt of Law or Equity in Upper Canada.

I have a!so to lament the loss of othors who during my tenure
of office had been associated with me as Judges, who had heen
among my ecariiest and best friends—and for whom it might
have been hoped that Providenco intended a greater longth of
days.

In the bar, too, I have lived to witness great changes. Of
the many who had been admitted by your excellent society to
i the degreo of barrister beforo my accession to the bonch, I
think there arc not more than six or seven who continue to be
engaged in the practice of their profession, while of late years
I have bad the pleasure of meeting in my circuits through the
Province, advocating with ability and zeal the interest of their
clients, many gentlemen who were not born when I entered
upon the duties, from which, by the kind consideration of the
Government, I havo been lately relieved.

So true does it seem that the lapse of thirty years, which
wo usually reckon the torm of a generatior, is with reason so

wneidered, since, with a fow individual exceptions, it com-
monly briogs upon the stage new actors ie all the scenes of
life.

But within the period I am referring to, how great have
been the changes we have witnessed in our judicial system also
aud in the law itself ! A Court of Equity has been introduced
where before that time the exercise of equitable powers in any
skape had been utterly unknown. Aund hesides this, new
legislation following the example of the Imperial Parliament
has enabled the common Law courts to grant in effect equit-
able relief to a considerable extent, in cases pouding before
them, thus saving to suitors the expense of resorting to o dis-
tinct equitable tribunal.

We hava seen also established a second court of common law
, of superior jurisdiction with the same powers and duties as
those of the Queen’s Bench under the designation, familiar to
English ears, of the Court of Common Pleas—which Court,
since its foundation, bas happily been presided over in suc-
cession by two Chief Justices, eminently qualified by their
learning, discretion, and diligence, to secure to the Court the
confidence of the Bar and of the country.

Thero are County Courts and Division Courts, with jurisdic-

' tion beiog considerably enlarged and clearly defined, and with

their practice settled by written law, and presided over, not
as formerly thoy unavoidably were, by gentlemen uninstructed
in the laws, but by Judges, of whom I may veunture to sy
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there are not a few who would be found worthy to he entrust.
ed with higher judicial suthority.

Agaio in the law itsolf we have seen changes scarcoly less
material than in the machinery by which it is dispoensed.

t delay nay take place upon the cases which individunlly come
E before them for argument, it must alwaye be the desire of the
Judges to determine each, after it has been heard, with “ns

much promptness as is compatible with a saiisfuctory decision;

Much that had been formerly uncertain or indefinite has and whatever opiniou thoy shall really furm, they aro bound
been sottled by suro logislative authority, and much that bad{to pronounce it, without fear or favour.

boen long settled, but in a measure not happily adjusted to the

Such is their independent tenuro of office that thero can bo

wants and feclings of mankind, has been placed upon a fost | nothing that should make them afraid, and while any int.rest

ing more reasonable and just.

Many things that were| in tho subject of litigation, howerer trifling, or aoy relation-

perplexed have heen simplified; what was useloss has been ' ahip however remote to either of the- parties, restrains them
disponsed with; what was tedious has beon abridged ; nnd from taking part in the decision, they are exposed to nothing

above all, objections that used to bo entertained on account of
defects, or irregularities in what was merely matter of form

and not of substance, hiave been discontinued, and such ample |

authority has been given to the Courts to amend errors in
procedure that the rights of parties are now made as much as
possible to depend upon the real merits of their case.

In consequenco of these improvements, the time of Courts of
Justice and the laboure and anxsious care of the advocate are
now in an infinitoly less degree than formerly expended upon
discussions which I think we all used to feel with somowhat
of shame, while we were nowillingly engaged in them, were
too much of the pature of vexatto de lana capricia—a quarrel
about goats’ wool--or, in other words, a strife about nothing.

These are all unquestionably advantages to the suitor, but
the beoefit of such changes is not confined to them. It is a
worthy subject of coungratulation that the attention of the
student, the practitioner and of the judge, can at tho present
time be more exclusively given to the grounds and principles
of the law than to the intricacies of its practice.

* More remarkable, however, than all the others I have gpoken
of is tho alterntion we have seen take place within the last
twenty years in the circumstances of Upper Canada.

Since 1829 its population, I think I may venture to say, has
increased six-fold ; and its wealth and commercial enterprice
and importance in a greater proportion. Banks, insurance
companies, railway compunies and other associations for the
purposes of trade or manutactures, have multiplied prodigious”
ly. A system of self.goverament in local matters, through
municipal corporations has been formed, with a cumprehensive
and careful minuteness of detail scarcely to be paralleled, and
s scheme fyr extending education to all classes throughout
the Province has been framed by the Legislature, and is car-
ried out and controlled by a mulititude of provisions which
require great care in the administration to do justice %3 the
henevolent design.

We know to what & number of legal questions the enact
ments creating these new interests and relations have given
rigse. So far as the baris concerned, I have seen with pleasure
that their learning, intelligence and industry, and their earnest
application of these resources in the service of their clients have
been fully equal to the increased demand for professional aid.

Of the Bench it may be permitted me to ssy that however
much their labour and resporsibility have been augmented by
the causes I have mentivned, still now as befure, nothing can

which can be imagined capablo of drawing them from the
path of daty.

It is their happy privilege that what they do, is transacted
openly, and that in this country they bave an apportunity of
seeing, and are indeed by law bound to see, that their opinions
and the grounds assigned fur them, are truly reported.

This protects them against misrepresentation; and they
have, besides, the satisfaction of reflecting that when they do
err in judgment, except in certain classes of cases, in which
tho Legislature has chosen to make or to leave their decision
final, their error can bo corrected in a suparior court, by o
proceeding as simple and direct in its nature, and as free from
the objections of delay and expense, as could well bo contrived.

Judges can have no greater advantages than these for
shielding them from injurious reflection or suspicions; and
speaking as a British subject, ¥ feel that it is characteristic of
our time and country, to give credit to the Judge for upright
intentions, and to treat their errors as errors of the understand-
ing only, and not of the heart.

I much fear, gentlemen, that you have ‘dons more than
justico to the success of my efforts while I presided in the
Court of Queen’s Bench to discharge my duty rightly and with
efficiency, though it wouid give me paio to think that I may
not justly take credit for a strong desire to acquit myself to
the best of my ability, of duties so important which I had
solemnly sworn to perform.

Labour at least, I am conscious, hag not been spared.

You know how ably I have heen assisted by those who bave
been taken from the Court, and by those whom I left in it, and
we all, I am sure have felt how materially our labours have
been lighter:ed by the researches and arguments of a learned
apd industrious bar.

The leaving a Court in which the whole of the active period
of my life has beon passed could not fail to be attended with a
painful feeling of regret, for I may say that out of my family
circle it hag constituted my home. But this regret has been
softened by the pleasure of seeing my oldest surviving collea-
gue honoured by being placed at the head of the Court, as a

| just tribute to.the ability and integrity which have marked

his long course of judicial services. The duties which it will
give me pleasure to continue to discharge in the Court of Error
and Appeal will associate me as in time past with my brethren
of the Bench and of the Bar, as long as I may be blessed with
bealth sufficient for the performance. Aud may God grant that

be plaiver to them than their path of duty, so far, at least, as; we *“may all bear in mind the account which “ we must one
regards the spirit in which it behoyes them to act. Whatever | day render for the *ime and talents committed to our charge.””
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B{LL BEFORE THE LEGISLATURE.

An Act respecting Judgment Debtors in Upper Canada,
(IntroGuced into thro Jogislative Council by the Ilon. Mr. Alexander.)
Whoreas it is cxpedient to confer upon the Saporior Courts of

Common Law, and the County Courts, in Uppor Canada, and the
Judges thereof, certain powers in relation to judgment debtors
already conferred by law upon the Division Courts there ond the
Judges thereof ; therefore, Her Majesty, &c.:

1. Either of tho Superior Courts of Common Law, or any
County Court, in Upper Canada, or any Judge of any of the saiid
Courts, may order tho time or times nnd tho proportions in which
avy sum and costs recovered by judgment of the Court shall be
paid, referonce being had to the day on which the summons wae
served ; and, at the request of the party entitled thereto, he may
order the same to be paid into Court.

2. Aoy party having au uosatisficd judgment or order iu cither
of the Superior Courts of Common Law, or in a County Court, in
Upper Canada, for the payment of any uebt, damages or costs,
may procuro from the Ccurt wherein the judgment has been ob-
tained, a sumwons in the form prescribed by avy rule respecting
the practico and proceedings of such Court; and such summons
may be scrved either persovslly upon the person to whom the
same is directed, or by leaving a copy thereof at the houso of the
party to be served, or at his usual or last place of abode, or with
some grown person there dwelling, requiring him to appear at a
time and place therein expressed, to answer such things as are
named therein; andif the defendant appears in pursuac co thercof
he may be examined upon oath, touching his estate and effects,
and the manner and circumstancos under which he contracted the
debt or incurred the damages or liability which formed the subject
of tho action, and as to the means and expectation he then hads
and as to the property and means he still bas, of dischargiog the
said debt, damages or liability, and as to the disposal he has mado
of any property.

8. The person obtaining such summous, and all witnesses whom
the judge thinks requisite, may be examined upon oath touching
the enquiries authorized to be made as aforesaid.

4. The examination shall be held in the judge’s chambers, untess
the judge otherwise directs.

6. The costs of such summons, and of all proceedings thereon,
shall be deemed costs in the caurd, unless tho judge ctherwise
directs.

6. In case a party has, after his examination, been discharged
by the judge, no further summons shall issue out of the same
Court at the suit of the same or aay other creditor, without an
affidavit sa.isfying the court, or a judge thereof, upon facts not
before the judge upon such examination, that the party had not
then mado a full disclosure of his estate, effects and debts, or an
affidavit satisfying the court, or a judge thereof, that since such
examination the party has acquired the means of paying.

7. 1f the party summoned does not attend as requi~~? by the
summons, or allege a suflicicnt reason for not attending, , or, 2.
If he attonds and refuses to be sworn or to declare any of the
things aforesaid: or, 8. If he does not make avswer touching the
same, to the aatisfaction of the judge; or, 4. If it appear to the
Judge, either by tha examination of the party or by other evi.
dence (a), that the party obtained credit from the plaintiff, or
incarred the debt or liability under false pretences, or () by

means of fraud or breach of trast, or (¢) that ho wilfully contract-
cd tho dedt or linbility without having bad, at the timo, a reason-
ablo expectation of being ablo to pay or disahargo tho same, or (d)
bas made, or caused to bo made, any gift, delivery, or transfer of
any property, or has removed or concealed tho same with intent
to defraud his creditors or any of them; or, 6, If it appears, to
tho satisfaction of tho judge, that the party bad, when sammoned
or since the judgment was obtnined against him, has had sufficient
maans and abilicy to pay the debt, or damagea, or costs recovered
agninst bim, either altogether or by the instalments which the
Court in which the judgmont was obtained, or any judge thoreof,
has ordered, and if Lo has refused or neglected to pay the samo
at tho time ordered, whother before or nfter tho return of the
summons, the judge may, if ho thinks fit, order such party to be
committed to the common gaol of tho county in which tho party
so summoned resides or carries on bis business, for any period
not exceeding forty days.

8. A party failing to attend, according to tho requirements of
aony such summons as aforessid, shall not be liable to be commit-
ted to gaol for tho default, unless tho judge is satisfied that suc.
non-attendance is wilful, or that the party has failed to attend
sfter being twice so sumwnoned ; and if, at the heariog, it nppears
to tho judge, upon the examination of the party or otherwise, that
ho ought not to have been so summoned, or if, at such hearing,
the judgment-creditor doee not appear, tho judge shall award
the party summoned o sum of money by way of compensation
for bis trouble and atteudance, to be recovered agsainst the judg-
ment-ereditor in the same mounner as any other judgment of tho
cour’

9. Whenever any order of commitment as aforesaid has been
made, the clerk of th. .-. -t shall issue, under the seal of the
court, a warrant of commitment directed to any bailiff of the
court, and such bailiff may, by virtue of such warrant, tako the
person against whom the order has been made.

10. All constables and other peace officers within their respeo-
tive jurisdictions, shall aid in the execution of every such warrant ;
and the gaoler or keeper of theo gaol of the county in which such
warrant hos been issued, shall receive and keop the defendant
therein until discharged under tho provisions of this Act or
otherwise, by due course of law.

11. Any person imprisoned under this /ct who bag satisfied
the debt or demand, or any instalment thereof payable, and tho
costs remaining due at the time of the order of imprisonment
being made, together with the coste of obtaining such order and
all subscquent costs, shall, upon the certificate of such satisfaction,
signed by the clerk of the court, or by leave of the judge of the
court in which the order of imprisonment was made, be discharged
out of custody.

12. The judge before whom such summons is heard may, if he
thioks fit, resciod or alter any order for payment previously made
against any defendant so summoned before him, and may make
any further or other order, cither for the payment of the whole of
the debt or damages recovered forthwith, or by any instalments,
or in any other manner that he thinks reasonable and just.

13. In caso the defendant in any suit bronght in either of the
Superior Courts of Common Law, or in any County Court iz
Upper Canada, has been personally served with the summons to
appear, or personally appears at the trial, and judgment be given
against him, the court or judge, at the hearing of the cause, or at
any adjournment thereof, may examine the Jefendsnt and the



1862.)

LAW JOURNAL

175

plaintiff, and nny other porson, touching the several things here-
inbefore mentioned, and may commit the defendant to prison, and
make an order jn like manner as he might have done in case the
phaintiff had obtained a vummons for that purpuse after judgment.

14. No imprisonnrent, under this Act, shall oxtinguish the debt
or other cause of action on which a judgment has been obtained,
or protect tho defendant from being summoned anew and impri-
soaed for any now fraud or other default rendering him liable to
be imprisoned under this Act, or deprive the plaintiff of any right
to tako out exccution against the defendant.

16. In oll orders for payment of debts, damages or costs made
under this Act, due regard shall be had to the proved or admitted
incowe of tho defendant, either from official, professional or other
sources; and no defeadant shall bo ordered ‘o pay more than
twooty-five per cent. per anunum of snch income under this Act.

SELECTIONS.
ERROR IN CRIMINAL CASES,

I. Writ or Error Derinep.
Il. Wxo ARe ENTITLED 70 o \WaIT OF ERROR.
I, Wuo uay oty 1x o Wair or Error.
IV. Wuen 4 Writ or Error Lirs.
V. Avrtecina Dinwincrioxn or Tue Recorbp.
VI, Secoxp WriT o¥ ErRor.
Vil. Tne Pres 1¥ NutLo st ERraTU N,
VIII. JupcurNT or REVvERSAL.
IX. Service or A YWriT oF Error.
X. Costs or A WRIT 0P ZRROR.

I. Writ or Error Derinep.

A writ of error is an originzl writ, issuing from the
supreme judicial court to a court of record, proceeding necord-
ing to the course of the common law, requiring tho record
and groceedinos of the complaint, indictment or information
on which judgment has been actually rendered, to be sent to
the supreme judicial court, who are authorized to examina the
record ou which judgment was given; and on such examina-
tion and a consideration of the errors assigned, to affirm or
roverss the judgment according to law. FEx parfe Cooke, 15
f)llg-l;é)QsT (1834) ; Thayer v. Commonwealtk, 12 Met. 10, 11

A writ of error is a writ grantable ex debito justituce.
Thayer v. Commonwealth, 12 Met. 10 (1846).

II. Wuo are ENT17LED TO A WRIT OF ERROR.

A writ of error does nct lie in a criminal case, on behalf
of the commonweslth. Commontwealth v. Cummings, 3 Cush.
212 (1849).

It is the right and privilege of the defendant to bring a
writ of error, and reverse an erroneous judgment ; but he may
well waive the error, and submit to and perform the judgmont
and sentence, without danger of being subjected to another
conviction and punishment for the same offence. Common-
wealth v. Loud, 3 Met. 328 (1841) ; Commonwealth v. Keith, 8
Met. 532, 533 (1844).

III. Wao uay Jo1v 1¥ & WrirT o ErRor.
Where two are convicted on an indictment jointly charg-

ing them with the offence of larceny, and are severally
sentenced thereon to longer terms of imprisonment than are
warranted by law, they may join in & writ of error to reverse

the judgment. Sumner v, Commonwealth, 3 Cush. 521 (1849).
1V. Wuex & Writ or Error Liks.
. Without a judgment, or au award in the nature of a
Jjudgment, no writ of error lies, Ex parte Cooke, 15 Pick.
237 (1834).
o

If a warront of commitment bo issued by a court of
oneral jurisdiction, although it bo orronecus aud not con-
ormable to law, it will stand good, unless examined and
reversed by writ of orror or otherwire ; butif a court of special
and limited jurisdiction exceed the authority conferred, and
iseue & warrant of commitment, the judgment is void, and not
merely voidable, and the commitment under it is illegal, and
may be inquired into on habeas corpus, nad if tho commitment
is wrong, the party may be discharged. Jones v. Robbins, 8
Gray, 330 (1857).

It i8 not a ground of “error that a defendant, who has
pleadad in chicﬁ was indicted and counvicted by the nnme of
J. T., otherwise called T. D.; misnomer boing} matter of
abatement only.  Turns v. Commonwealth, 6 Met. 224 (1843);
1 Allen, 4.

A writ of error lies to reversn s judgment in a criminal
case, although the judgment was open to an appeal. Ex parte
Conke, 15 Pick. 234 {1834) ; Thayer v. Commonicealth, 12 Moet.
9 (1846).

A writ of ecrror lies to reverse & sentonce of additional
punishmont erroneously awarded on an information. Riley’s
caso, 2 Pick. 165 (1824} ; Fx parte Cuoke, 15 Pick. £34 (1334);
Wilde v. Commonwealth, 2 Meot, 408 (1841). See Herrick v.
Smith, 1 Gray, 49 (1854).

Where & sentenco of fine and imprisonment has been im-
osed and the fine paid, aud the judgment is erroncous in

unposing imprisonment, the supreme judicial court in the
exercise of its discru.innary power wnay discharge the prisoner
on habeas corpus, although for an error in the judgment of
the court below, a writ of error is tho ordinary remedy.
Feeley’s case, 12 Cush. 598 (1853).

Where one of two counts in an indictment is bad, and
the defencapt is found guilty and sentenced, gouerally, the
presumption of law is, that the coutt awarded sentence by tho
law applicable to the offence charged in that count; and a
writ of error will not lie to reverse the judiment, if the sen-
tence is warranted by the law applicable to the offence charged
in that count. DBrown v. Commonwealth, 8 Mass. 64 (1811);
Jennings v. Commonicealth, 17 Pick. 80 (1835); Josslyn v.
Commonieealtn, 6 Met. 236 (1843).

When a defendsnt is found guilty, generally, on ao in-
dietment which charges him, in one count, with entering a
dwelling-house in the night time of a certain day, with intent
to commit a larceny. and, in another count, with a larceny on
the same day in the same dwelling-house, and he is sentenced
to a greater punishment than ig warranted by law, cither for
such entry or for mere larceny in a dwelling-house ; the court
cannot, ou & writ of error, presume that ove and the same
offence only is charged in the indictment. Carllon v. Com-
monwealth, 5 Met. 632 (1843), explained in Crouwley v. Com-
monwealth, 11 Met. 578, 579 (1846),

‘When an indictment charges, in one count, & breaking and
euntering a building, with intent to steal, and in another count.
a stealing in the same building, on the same day, and the
defendant is found guilty generally the sentence, whether
that which is proper tor burglary only, or for burglary and
larceny also, cannet be reversed in error, becauss the record
does not show whether one offence only, or two, were proved
on the trial; and o8 this must be known by the judge who
tried the case, the sentence will be presumed to have been
according to the law thas was applicable to the facts proved.
Crowley v. Commonwealth, 11 Met. 575 (1846); Kite v. Com-
monwealth, 11 Met. 581 (1846).

Where a defendant is found guilty, generslly, on an
indictment which charges himn with adaltecy, on three diffor-
ent days, with a woman ~f one name, and on a different day,
with & woman of another name, and he is sentenced to a
greater punisnment thao 18 warranted by law for o single act
of adultery; the couri cannot, on a writ of error, presume
that a single otfence only was charged in the indictment.
Booth v. Cor. romwealth, 5 Met. 535 (1843).
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V. Annecise Dotiaerioxn or 7us Reconn,

!
In Turnev Commomcealth, i Met, 227, 223 (1913), when |
the case first came beforo the court, with n return of the!
reeord apon the writ of errr, upn mativn of the attorney-!
general, foundad upon a suggostion of diminution of thei
recard, a writ of certinreri was ordered, thowgh vpposed by |
tho roansel for the plaintiff in error, directed to the chief!
Jjustico of the cuurt of common pleas, requiring the entire |
record to bo certified and returned to the supremo jmliciuli
court* :
VI. Secoxp Wait or Exrcr.

An afirmance of o judement, on a writ of error (n\
whieh (n nulio est erratum is plcndod, is o bar to a second writ
of erryr tu reverso tho sawe Judgmont fur any error apparent |
en the record when it was brought hefore the court on the first |
writ.  Booth v. Commonuwealth, 7 Met. 285 (1843).

But where the error arisos from muter subsequent toi
the former decision, and which did not then exist, & new writ |
of orror may be brought. nnd such new matter assigned for|
error.  Booth v. Commonteealth, 7 Mct. 286 (1843).

In Ifopking v. Commomeralth, 3 Met. 460 (1842), o jude-|
ment had beon rendered ou an infurmation for additonnl |
Funishment. which judgment was fonnded upon ihreo or more
ormer convictions. The errors assigned, in the first writ of
error, to the judgment on information were, in soveral
inutances, sup(I)uned defects in those former judgments. But
it was decidid that whilst such former judgments were in-
furce, tho court could not take notice of such defects. Then
writs of error were brought to reverse those former judgments,
au 1 ong or more of them was reversed. When these supports
of the judgment on the information were thus removed, the
latter became erroncous, by such matter subsequent. This!
matter of error was nut in i1ssue on the first weit, and could
not havo been considered aud determined in the judgment
of affirmance. Seo also Wilde v. Commonwealth, 2 Met. 408
(1841).

VII. Tne Prea 15 Nuito esr Erratva,

The plea tn nullo est erratum is in the nature of a demur-
rer, and puts in  <ue the validity of rho judgment in all
nontters of law. Booth v. Commenwealth, T Met. 287 (1843) :
Haggett v. Commoniccalth, 3 Mec. 458 (1842); 6 Met. 490; 3
Gray, 512.

New errors may be assigned riva woce at the hearing,

taking care that the adverse party is not surprised ; and if|

the judgment 18 erroncous, in the particulars :hus indicated,
(hﬁough not in the particulars assigned for erroc, the judement
will be reversed. Booth v. Commonwealth, 7 Met. 287 (1843).

VII. JupcuenT oF ReEversaL.

Whea o judgment in a criminal case is cntiro, and a
writ of error is brought to reverse it, though it is erronesus;
in part only, it roust be wholly reversed,  Chro.ian v. Com-
monoealth, 5 Met. 530 (1843).

. Where a convict brings two writs of error at the same
time, ono to reverse an original judgment, and the other to

reverse & scntence tv additiunal punishment fuunded on an
information, which sets forth such original judgment as one

Formorly, it the court below had pronounced an erro-
neous sentence, the court of error hal no authority, at common
law, to pranounce the proper jucgment, or remt the record
to the conrt below, but wera bound to reverse the julgment
and dischargn the defendant.  Shepherd v. Commomeealth, 2
Mot. 419 (1841): Chrrstinn v, Commaonwealth, &5 Met. 530
(1R43) 2 Swmner v. Commonwealth, 3 Cuah, 522, 523 (1849) ;
Jacguins v. Conunonicealth, 9 Cush. 279 (1852).

And this rule applied to a caso whoro o soutenco had
been nwarded, to take effeet nfter the expirativn of a former
sentence, and the prisoner bad brought a writ of ersor to o
henring before the expiration of the former seutence.  Chris-
tian v. Commonieealth, 5 Met. 530 (1813).

And it mado no diference whether the mistaka was in
his favor by way of an award of sente less than the
statute requisition, or against him hy .ay of a greater.
Witde v. Commomeenlth, 4 Met, 360 (1842); Ricc v. Com-
monwealth, 12 Met. 247 (1847).

But it is now enacted, that, “when a final judgment in

a criminal cnse i3 reversed by tho supreme judicial court on

lnccnum of error in the sentonce, the court may render such

judgment therein as sheald have been rendered, or may re-
waml the case for that purpso to the court befure which the
conviction was had,”  St. 1851, ¢. §7; Gen. Sts. «. LU, sec.
16 ;* 9 Cush. 280.

This act is not cx post fuclo, or retrospectite in its leg:
islntive action. It relates to future procecdings in writs of
error in crimminal cases, nnd it is not retroactive in an vbnux-
ivus sense, becausn it relates o writs of error on past judg-
ments. It relates solely to retredies, and a writ of error is
purely remedial.  In legal effecy it directs that writs of error
in criminal eaces, shall only be b -ought un certain conditions,
one of which is, that, if the erros 18 only in the award of
punishment, it shall be sot right.  Jucquing v. Commonweulth,
9 Cush, 279 (1852).

Whera tho attorney-genoral filed an information, ex officio,
demanding the whole penalty for the commonswealth, on
n statuto which directed an oence to be prosecuted by
bill, indictment, or infurmation, the penalty to accrue, two
thirds to the commonwealth aod one-third to the infurmer, and
the penalty was adjudged, two-thirds to the cominonwealth
ard oae-third to A. B, as informer, it not appearing on
the record that he was the informer, the court reversed the

judgment, and entered a new judzment for the common-

wealth fur the whole. FHoward v. Commoniwealth, 13 Mass.

221 (1816).
IX. Service or WrirT.

Where a writ of error is brought upon a judgment in a
criminal case, under St. 1542, ¢. 54, the prosecuting officer of
the commonwealth is nut bound to take nutice and act thereon,
until fuurteen days after a scire facias to hear error has been
sarved vyon him. Chrstian v. Commonwealth, 5 Met. 334
(1842) ; Gen. Sts. e, 146, see. 12.

X. Costs or o WriT oF Egrron.

A plaintiff in error, who is discharged on the writ, is en_
titled to his costs fur travel, as ao itew of the legal custs, to

of the grounds of such additional punishment ; if the original  be ** burue by the commonwenlth,” notwithstanding that,
Judgment is reversed, the sentence on the infurmatiun fulls | during the pendency of the writ of errur, he is imprisuped in
with it, and will also be reversed, if the error assigned Lo aj# house uf currection, under the sentonce against him.  Briz-
matter of mere law, apparent on the record, although the |lon v. Commonwealth, 1 Cush. 302 (1818). Gen. Scs. ¢. 146,

original judgment was in full force whua the writ of errur:

was brought to reverse the sentence on the information. |
Hutc? mson v. Commonwealth, 4 Met. 359 (1836).

* Sce £ Sound. (6th editiorn) 101 5 101 aa.  Dunn v. Begine, 12 Q. B., 1031 :

sec. 17.—The Monthly Law Reporter for May, 1562,

«The Eng St 1N & 12 e ¢ 78, sec. 5. conta a8 shimlar provisions See the

obeersations of Lurd Campbell. C. J., on this statute. in Hilimogy v. Reqina, 2
Demson, 287, 17 Q. B. 317 (1851).  See also Con. Stat. U. C. cap. 113, suo. 11 and
Regna v. Anveldy 21 U, C. Q. B. 215,
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HOLY ORDERS AS DISQUALIFYING FOR THE HQOUSE OF
COMMONS OR THE BAR.

4 Bill for the Relief of Persons in Holy Orders of the United
Church of England and Ireland declaring their Dissent
therefrom. Prepared and brought in by Mr, Bouveri and
Mr. Epwagrp Ervice. Ordered by the House of Commons
to be printed, 12th March, 1862.

The Clergy Relief Bill, introduced by Mr. Bouverie, has
been the subject of an animated discussion in the House of
Commons, and will probably receive further criticism in
whatever shape it may be returned by the Select Committee,
In whose hands it remains for the present, The measure
certainly falls short of the necessities of the case with which
it professes to deal, as it only relieves those clergymen who
are ready to sign a declaration of dissent from the doctrlqes
of the Church, and leaves any who still adhere to ber faith
and formularies, but who have no taste for the duties of the
clerical profession, labouring under the same restrictions and
incapacities as at present. We do not propose to inquire into
the wisdom (it is wholly unnecessary to ohserve on the logic)
of this shortcoming in the Bill; but it may be useful to
ascertain how far the clergy are really incapacitated by law
for secular puarsuits, and more especially for fulfilling the
important duties of legislators and advocates. It will be
found, we apprehend, that their exclusion from the House
of Commons originated in an enactment which must be
tondemned by every reasonable man, and that their ineligi-
bility for the Bar (if it really exists) rests on a discreditable
Precedent.

The restriction by which persons in Holy Orders are ren-
dered incapable of sitting in the House of Commons is one
created by Statute 41 Geo. III. c. 62, intituled, * An Act to
Temove doubts respecting the eligibility of persons in Holy
Orders to sit in the House of Commons.” The history of this
Somewhat remarkable Act of Parliament is given in Mr.

are’s able treatise on * The Election of Representatives,

arlinmentary and Municipal.”” Speaking of the Act in
Question, and the restriction created by it, Mr. Hare says,
* The circumstances under which the Statute establishing this
Testriction was, little more than fifty years ago, carried
through Parliament by a minister whom history bas not
Placed in any very elevated position amongat statesmen, are
well known. ‘T'he most attentive perusal of the debates will
fail to discover the shadow of a reason for the exclusion.
The Bishop of Rochester adverted to what he thought the
only objection, viz., ‘the means by which candidates were
obliged to seek admittance into the Lower Houss, such as
Opening houses of entertainment, and truckling to every
voter.” (But this would obviously be a difficulty to all scru-
Pulous men,) This prelate, however, also said, ‘ He did not
think the business of the House of Commons was totally un-
Sonnected with the study of Divinity ; for it was mte}'m:xed
With the great principles of political justice and morality, and
the laws of nature and nations.” The bill was characterized
by Lord Thurlow as s bill of disfranchisement. It was, in
uth, an attack on the rights of every elector in the kingdom.
rd Eldon, who supported it, like a skilful advocate, ingeni-
Ously endeavoured to divert the argument and rest the ques-
tion upon anotber issue, by introducing a discourse of great
®arning to prove the indelibility of Holy Orders,—a point
Which had nothing whatever to do with the matter in question.
he only true explanation of this remarkable and unjustifiable
aw ig ihat which was given by the immediate object of it.
orne Tooke said,  Deacons and priests had satin Parliament
for more than n century, but at last one got in who opposed

e minister of the day, and then Parliament determined that

ere should no mnre be any deacons and priests admitted
Smongst them.” Nothing, abstractedly, could appear more
Unreagonable than the exclusion of a set of men whose edu-

cation and funotions necessarily point their attention to the
greatest subjects that can occupy the thoughts of men; and
whose habits and duties moreover bring them into communi.
cation with every phase of society, and especially with the
poor, whose interests require the closest, the most attentive,
and the most practical consideration.

“ In the great questions which arise in Parliament affecting
religion and the Church, it would be in the highest degree
desirable that one or two ministers of every persuasion should
be present, and enabled to take part in their discussion, rather
than that all such matters should be left to laymen who have
taken out a dilettante degree in Divinity.

“The tone and temper of the Lower House, in dealin
with subjects in which the relations between public law a.nﬁ
national worship are in controversy, would be in no slight
measure improved, if, without lessening all becoming zeal, the
presence and example of the Christian minister should, to that
zeal, add some portion of charity.”” Such are the observations
of Mr. Hare, disinterestedly made in the course of a treatise
on the subject of representation generally. .

In Lord Holland’s Memoirs of the Whig Party, vol. i., p.
180, we find the following somewhat caustic reference to the
Act in question, His lordship says,—** There was scarcely a
Parliament since the Revolution in which, de facto, a person
in priest’s or deacon’s orders had not sat. A strange com-
promise between principle and indulgence was recommended
by Mr. Addington, and adopted by the House. Mr. Horne
Tooke was allowed to sit during that Parliament, but all
deacons and priests but himself during that limited period
were declared to be ineligible.”

Doubtless, when the Clergy possessed their right of Convo-
cation, with all the privileges incident thereto, the privileges
not only of debate, but of enacting laws binding on their
order, and especially the privilege of taxing themselves,
they were excluded from the House of Commons on that
ground. All the cases of exclusion proceed on that clear and
distinet rule.

For instance, a.p. 1553, Alexander Newell, Prebendary of
Westminster, was declared by a Parliamentary Committee
incapable of being a Member of the House of Commons,
‘ being Prebendary of Westminster, and thereby having voice
in Convocation.” 1 Jour. p. 26.

Again, in the year 1620, In re John Robson, it was declar-
ed that he “ ougzht not to be accepted to serve as a member of
this House, by reason he is a minister, and he hath, or ma
have, a voice in the Convocation House.”” Parl. MSS. vol.
xviii, p. 90.

Also, in 1661, Dr. Cradock having been returned for the
Borough of Richmond — which return was disputed — the
Committee reported, ““ That it appeared to them that Dr,
Cradock was in Holy Orders, and the opinion of the Commit-
tee was, that Dr. Cradock was incapable of being elected a
burgess for the borough.” The House resolved *to agree
with the Committee that Dr. Cradock was a person incapable
to be elected, and his election void.”—8 Journ. 341, 346. But
in this case there had also been a scrutiny, and Dr. Cradock
had not the majority of votes, so that the decision on his
capability to be elected was at least extra-judicial.

All these cases, however, were decided when the powers o_f
Convocation, 8o far as they regarded the clergy, were co-urdi-
nate with those of Parliament itself. Bat, in 1785, long after
Convocation had been shorn of its legislasive rights by 25
Hen. VIII. ¢. 19 (except specially licensed by the Crown to
exercise them); and more than 120 years after, the clergy,
by a private agreement between Archbishop Sheldon and Lord
Chancellor Clarendon, bad silently waived the privilege of
taxing their own body, and permitted themselves to be includ-
ed in the money bills prepared by the Commons, we find the
question of the right of a person in Holy Orders to sit in the
House of Commons once more raised in the case of Rushworth,
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a Deacon, returued for the horough of Newport. It was| December 13th, 1793, June 2nd, July 9th, July 22nd,

determined that he was duly elected. The decision was in no
yespeet affected by the feet of Rushworth Heing merely in
Deancon’s orders, although he was objected to on the ground
of heing in Holy Orders. Between tho period of 1654, when
the clergy waived the privilege just now alluded to, and 1785,
the date of Rushworth’s electiun, it is believed, a8 stated by
Lord IIolland, that *there was searcely a Parliament in
which de fucto a person in priest’s or deacon’s orders had not
sat;"” and yet sixteen years later, viz., in 1801, the bill which
s now under our c¢onsideration, became the law of the land.
An obsercation of Mr. Luder in repourting Rushworth’s case,
vol. ii., p. 282, is so pertinent to the second part of our subject,
that we give it as fullows :—

“'There is a much greater analogy between the two func-
tions of priest and barrister than between the former and that
of representative ; for anciently the clergy pleaded commonly
at the bar of the secular Courts, and were regular advocates :
which occasivned the pioverbial saying, ¢ Nullus clericus nist
cansidicus.” "’

In corroboration of this state of things we refer to a case \

in Coke’s Second Institutes, 562, 29 edit., more for the curio-
sity of the case than with a view of laying much stress on a
precedent of such remute antiquity,—indictment sgainst a
parson for conspiracy, who pleads that he was * Communis
adrocatus,” and so justified as attorney to the other. It was
found that he was *“ Conununis advocatus,” and not guilty.

We now proceed to consider the ineligibility of persons in
Hecly Orders to be called to the Bar. It 1s somewhat remark-
uble that the only precedent fur such esclusion was created
about the same time, and directed against the same obnoxious
individua), as was the unjustifizble Taw upon which we have
just now commented. Can any one doubt that they were Loth
the emanations of party spirit and political rancor?

In the “Oth volume of Howel's ¢ State Trials,” on the Pro-
ceedings against John Ilurne (afterwards John Horee Touke)
for libel, the following note occurs : —

1o Trinity term, 1779, Horne Tooke applied to be called
1o the Bar, when only three henchers (Sir James Burrow,
Mr Baron Maseres. and Mr Wood) voted in his favour, and
eight voted against him. Upon this occasion the benchers
of the Inner Temple had consulted those of the other three
Inus respecting the propriety of calling to the Bar a gentle-
man in priest’s orders (Mr. Hornc Tooke had received priest’s
orders). Eleven benchers «i Lincoln’s Inn who took the
m-ter into consideration, ,eported, June 16th, 1779, their
unanimous opinion that it was not proper to call to the Bar a
person 1n priest’s orders. And a verbal answer, expressing
a like opinion, was sent from the benchers of the Middle
Temple and of Gray’s Inn. See 2 Luder’s Rep. of Election
cases, p. 281, note.

(Court, January 28, 1841.

11794, and 1 conjecture among the ducumenss of the other
fsocieties.”

l From this account it would appear that there is no inflexi-
ble rule against the admission of a persun in priest’s orders
lto the Bar, but that a majority of the benchers of any Inn of
fCourt may at any time decide cither to call or to refuse,
according to the disposition of the Bench, influenced as itmay
be by the signs or circumstances of the times.

However much each Inn of Court may desire to respect tho

opinion of the others, it is clear there is ne rule binding upon
the body, but that every Inn posrecses an independent puwer
‘uf action. to admit or reject, according to the disposition of
its constitucnt elemants. I'bere is, huwever, a check upon
{tho arbitrary or capricious exercise of this responsible E)wcr.
iIn tin case of Hurt (Pasch. 20 Geo. HI. reported in Dougt.
1553 sord Mansfield laid down that « 2l) power of the Inns of
i Cour. concerning admission to the Bar is delegated to them
lfrom the Judges, and that in every instance the conduct of
those goeicties i8 subject to the control of the Judges as visi-
tord. A mandamus will not lie to compel the Masters of the
Bench of an Inn of Court to call a candidate to the Bur.
i From the first traces of the Juns of Court no example can be
Ifound of an interposition by the Courts of Westminster Hall
'proceeding according to the general law of the Jand; but the
.judges have acted as in a domestic forum.” If a person
conceive himself to be aggrieved by the benchers of an Ion
of Couit in refusing to call him to the Bar, or in disbarring
him, it seems that the proper application for redress is & peti-
tion of appeal to the twelve (now fifteen) judges.

The only question remaining for consideration is, whether
the Canous Eeclesiastical, or any express Act of Parliawent,
effectually exciude a person in Holy Orders from being ealled
to the Bar, even assuming that the benchers or judges offered
no opposition. The only Caoon that can bo supposed to have
this effect is the 76th, which is as follows :—

“ No man being admitted a deacon or minister shall, from
‘henceforth, voluntarily relinquish the same, nor afterwards
tuse himself in the course of his life as a layman, on pain of
excommunication. And the churchwardens shall present,”
&e.  Now ‘““4pso faclo” excommunication has been extinguish-
‘ed by 53 Geo. 1. ¢. 127. See Mastyn 7. Escott, Arches’

Excommunication cun now only be pronounced by a sen-
I'tence of an Ecclesiastical Court, and all the civil disabilities
|nttached thereto are abolished by 53 Geo. I1I. c. 127, sec. 3.
i An impriscoment, not exceeding six mouths, may form part

of the sentence, but even this cannot take effect unless the
sentence be cervfied by a * Significavit” to the Court of
Chancery ; and the Ecclesiastical Conrt is not bound to certify
to the Court of Chancery, even though sentence of excommua-

“Mr. Tooke made his second attempt to be called to the [ication be passed, unless called upon to do o by the promoter

Bar in Trinity term, 1782,
afterwards the first Marquis of Lansdowne, was First Lord of
‘he Treasury, and as it was known that ho wished well to
the application (as did his friend Lurd Ashburtan) it is pro-
bable that 2 successful issue was expected : the attempt,
Lowerer, failed. I belicve, that in favour of Mr. Tooke voted
the Earl of Suffolk, Sir James Burrow, Mr. Baron Maseres,
and Messrs, Coffin, Jackeon, and Wood ; and that on the other
side voted Messrs. Annesley, Daniel Barrington, Baron, Bar-
ton, Bearcroft (in 1788 Chief Justice of Chester), Coventry,
and Hall. Ia Michaelmas term, 1793, the benchers of the
Inper Temple sent to the other law societies an inquiry
whether a person in deacon’s orders was admissible to the
Bar. In the same term, Mr. Tooke’s name being agaia in-
serted among candidates for admission to the Rar, no bencher
movea his call. Particulars concerning t*  (ast-meuntioned
proceedings are to be found in the Order Book of the Inner
Temple, in the Black Book of Lincoln’s Inn, unacr dates,

At this time Lord Sbelburne, ) of the suit.

See Rogers on Ecclesiastical Law, p. 512. In
re Hoiles v. Scales, 2 Hag. We might perhaps contend that
an hopourable calling such as the Bar, itzelf of & quast-clerical
character, is scarcely within the meaning of the Canon, but
we reserve our argument on that point till we come to a con-
1 sideration of any statutable grobibitions oo the subject. The
i Stat. 1 & 2 Vier. e. 106, may be said to emlody and consoli-
date all fermer Acts prohibiting the clergy from following
secular avocations. In the first plaee, then, this prohibition
only relates to such clergy as are cither * beneficed,”” or
*“ licensed, or otherwise alloweq to perform the duties of ary
ecclesiastical office whatever,” 5.23.  And in the second place,
it bas reference sulely to being “ engaged in or carrying un
any trade or dealing for grin or profit,” s. 29. Now, an
honorary pursuit, the remuncration attached to which is
purely ‘‘ qndcam honoraritm,” and which gratuity is ot
| recoverable at law, surely cannot, by any force of construction,
jcome within thoe definition of a * tradoe or dealing carried on
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or ergaged in for gain or profit.” Moreover, a clergyman
who holds no ** benefice,” neither iy ““ licensed nor allowed by
any other authority to perform the duties of any ecclesiastical
office,”” and who, in puint of fact, dues nout perf-m any ceele-
stastical duty, we appretiend does not come witlun  the
peual ecuncterents of this statute.  The Act containg an
exception in fuvour of partnerships wuere the number of
partners exceeds #ix; and 4 &5 Viet. ¢, 14, simply invalidates
contracts where spiritual persons are directors of any such
companies.

With respect to the 76th Canon hefure adverted to, that
Canon, a8 we have seen, threatens with excommaunication any

his life as a Jayman.” In other words, he doe2 not do that
which is iucousistent with his position 18 @ clergyman.  lie
tnkes a part in the administration of justice, which is an
attrte of the Deity itself. We can easily understacd how
thase sustained by clerieal stipends or benefices might weil be
required to devote their whale time, with the exceptions
allowed as above, to the still higher and the malufirivus duties
of thetr saered enlling; but beyond this we see no probibi-
tnon.  In the debate in the Lords, in Hourne Tooke’s case, the
Bishop of Rochester acknowledged that clergymen, by having
seats in the lonse of Commons, would not be necessarily
rehnquishing their clerical calling and conducting themselves

“ deacon or minister who shall volunturily relinquish the same,

as Jaymen, llis lordship said, ** He could by nu means sub-
or afterwards use himself in the course of his life a< 1 layman.”” { senibe to that despicable puritavieal maxim, that a clergyman
Now, this surely cannot mean relinquishing the duties of a

tought never to excrcise himself but iu the immediate duties
deacon or minister. If so, then one-thurd of the clergy aro at | of his calling.” It cannot be denied that the clergy in the
this moment in pain of excommunication, Neither ean it] Middie Ages acted as advoeates in the temporal or secular
mean voluntarily relinquishing the oftice of a deacon or min- | courts.  The adoptivn of the cvif, now represented Ly the
ister, fur that would be to acknowledge the delibility of Holy [small linen frill, surmounted by the black patch or cap on
Orders; and indeed it hay been expressly decided that this|the Serjeants’ and Common Law Judges’ wigs, originated in
eannot be done by any voluntary sct of the ordained person. [a desire to hide the clerieal tonsure. The decretals before
Barnes v. Shore, 8 Q. B. 640. Tho Canon can therefure only | referred to were the cause of the adoption of the coif by
refer to an appaient relinquishment on the part of the deacon | thuse Leneficed clergy who still persisted in acting as advo-
or minister by using himself in the course of his life as a | cates, but yet would nut appear to do open vivlence to the law
layman. The 75th Canon expressly forbids a clergyman to | of the Church.
fullow any base or eerviie calling, leaving it to be fuirly in-} Upon these considerations, we can come to no other con-
ferred that a high and hoenourable calling such as that of a | clusion than that there is no statute or common law rendering
physician or advocate might be pursued, provided the condi- I an unbenmce.(l or uniwensed elergyman, or one unavthurized
tions of the subsequent Canon were nut infringed.  Now the | and unoccupied in the performance of any ecclesiastical office,
duty of an advocate has never been decwed inconsistent with {ineligible to be called to the Bar; and even if there be uny
the ‘status of o clergyman, as we have seen sv proverbially, ecclesiastical law prolmbiting such from acting as Advocates,
expressed by ** Nullus clericus nist causidicus.” Even the most | upon the ground that they are thereby ** using themselves in
ancient decretals of the Canon Law have never dune more!tho course of their lives as luyraen,” we have seen that the
than forbid beueficed or stipendiary clergymen frum acting i penalty of excommunication carries with it no civil disability

as advocates in the temporal courts. Let us refer to their|
own language.

“ Clerici in subdizconatu, et supra et in ordinibus minoribus,
st stipendiis suslentendur, corawm seculari judice Advocati in
negotiis secularibus fiert non praesumant.  Nisi propriam
causam, vel Ecclesia fuerint prosecuti, aut pro miseratilibn . |
forte personis qua proprias causss administrare non possunt. |
Sed nce Procuratione villarum aut Jurisdictiones etinm secu-
lares sub aliquibus Principibus et secularibus viris ut Justici-
arii eorum fiant, quisquam Clericorum exercere prazsumat.”’*
Deer. Greg. 9th lab. 1, Tit. 37, ¢. 1

“Clericus autem qui contra Ecclesiam, a qua deneficium
obtinet, pro extraneis Advocatusvel Procurator esse prazsumat,’
&e. Ibid, c. 3, a.p. 1230.

There is a further decretal forbidding the clergy to take any
part in trials involving eapital punishment, upon the ground
that they are ministers of [Iim who *“ willeth not the death of
a sinner, but rather that he should turn from his wickedness
and live.’—Council of Oxford, c. 8, Ilen. ITL. a.p. 1222,

But this only shows that sv strong is the sense ever enter-
tained by the Church Catholic against the shedding of blood,
it has thought fit to forbid its advocate to take part in trials
involving capital punishment. All these Legentine decretals
do but create exceptions. The rule of Clerical Advceacy is
admitted by them, and the very exception proves the rule.
And whatever might havo been their weight of authority
when first enacted, Lord Stowell said, in Burgess v. Burgess,
1 Hag. Con. 393,~* The older Canons can hardly be consid-
ered s carrying with them all their first anthonty.” We
submit then, that by acting as an adrocate a clergyman does
net, in an ecclesiastical sense, * voluntarily relinquieh the
office of a deacon or minister, or use himself in the course of

*1In all the Cancnical Copstitutions pectived into tbe realmy of 1nzl-nd,
there §s & “saving of the privileges of our Lord tho King.” which saving (M7,
Jobnsou says) ontirely defeats tbo constitution  And fn some of theconstitutions

there is a & tlag fur such causer as ar; ollowed by iaw.

cognizable by the temporal Courts. The punishment of -
prisonmer t 16 not in the nature of a civil disatility, and in
practice is now never pronounced.

The ineligibility of the clergy to sit in the House of Com-
mons (for this restriction does not extend to the House of
Lords, in which there are at the present moment many clergy-
men hesides the Bishops) was established, as we huvo seen,
by an arbitrary law directed against a particular individual,
and passed little more than fifty years ago ; and the supposed
ineligibility of clergymen to be called to the Bar rests upon
no better foundation than an equally arbitraryg decisivn of the
lans of Coart divected against the same individual.

We desire to be understood as contending for the rights of
those clergymen alone who have virtually renounced, or who
have disclaimed all ecclesinstical duty. IHow far the laws
relating to the beneficed and licensed clergy may afect those
whu enjuy their protection we have not, in the present in-
stance, attempted to inquire.

C. REPORTS.
COMMON PLEAS.

u.

(Reported by E. C. Joxzs, Esq , Barnister <t Law, Reporier (o the Court )

Protproor v. Buen.
Tures—Sale of land for~ Redemplum— Expiration of the twelre colendar months
1feld. that the statnte allaning twelve calendar months for tha redemption of Iand
gives tho whale of the day in the subsvquent tear upon which the sale takes
piace  When a sale took plice upon the 71b of October. 1540, and the movey
was uot pald W redeon uniil the 8th of October, 1541, keld. that it was 200 Inte.
(C. 1, 11, T, 25 Vic., 1862)
Ejectment for thirty-nine scres of lot No 22, 4th concession of
Reach. The plaintiff clamed uader a sheriffs sale for taxes.  The
defendant chimed under conveyances deducing utle from ths
granteo of tbe Crown. o
A prnima facie case entitling tho plaiatiff to recover as yendeo of
the sheriff for taxces in arrear was admitted.
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The defence was & redemption of the land within the proper
time by payment of the necessary sumn to the proper treasurer.
It appeared that the salo for taxes was made on the 7th day of
October, 1840, and the sherifl executod the deed under which the
plaintiff claimed on the 8th day of October, 1841, On that day
tho redewption moncy was paid to the treasurer and the only
question was whetheritwas in time. Thelearned judge (Richards,
J.) at tho trial ruled 1t was not, and s verdict by his direction was
entered for the plaintiff, with leave to the defendant to move to

euter a verdict for him if this court chould adopt a contrary view,

Ia Michaelmas Term, M. €. Cameron obtained a rale ns to
enter a verdict for the defendaat on the leave reserved.

In the following term Spencer showed cause. e referred to the
statutes of Upper Canada, 6 Geo. 4. ch. 7, sec. 17 & 18, Consol.
Stats. U. C., ch. 65, sec. 148; Boullon v. Ruttan, 2 old series, U.
C. Rep. 862; Cooke v. Shell, 5 T. R. 256; Young v. liggon, 6 M.
& W, 49.3 Draper C. J., referred to Robinson v. Waddington, 18
Q. B. 7568.

M. C. Cameron, contrn, cited Lester v. Garland, 15 Ves, 248;
Webb v. Furrmaner, 3 M. & W. 473 ; Cameron v. Cameron 2 U. C.
Praoc. Rep. £59.

Deaarer, €. J.—The 17th section of the stat. of Upper Canads, ¢
Geo. 4, ch. 7, onacts (after somo provisions respecting a saie of
iand for taxes, ) that if wthin twelve calendar mouths from the
time of such sale the proprietor of the lot or any one on his behalf
shall pay to the treasurer of the district thy amount lesied by sale
of a portion of the same and tho expense of such levy together
with twenty per cent. in aduition to the same, then he shall be en-
titled to resume possession of the laud so 3old: and by sce. 18, if
at the expiration of tweive calendar months from the time of such
sale the land so sold shall not be redcemed as aforesaid, then the
sheriff for the time being shail, on demand, &c., exccute a convey-
ance in fee simple, &c.

The sale being on the 7th October, 1840, that day must accord-
ing to the authorities be excluded from the computation of the
12 calendar wonths twithin which tbe lsnd might be redeemed.
The right of r-demption included the whole of the Tth October, of
the following , ar, but unless there can bo two cighth days of
OctobSer within twelve consecutive calendar months, it could not
extend beyond the 7th October, 1841. Tho defendarni, or those
under whom le claims, had that day on which to redeem—it was
within twelve calendar months from the time of sale. At the ex-
piration of the twelve calendar months, 4. ¢, at the end of the 7th
October, 1841, the right to redeem was gonme. . Mr. Cameron
indeed offered some speculations as to the phrase ¢ twelve calendar
wonths,” to the cffect that calendar months were vot all of the
same length, and that the legislature may bhave meant months of
the same number of days as that in the month in which the sale
took place, and as this was in October there should be twelse
montbs cach of 31 days allowed for redemption, but he cited no
authonity to lend colour to such s proposition, aud urged no other
argument than the trite suggestion of leaning against a forfeiture.
1t would require very heavy leaning not to read ¢ within twelve
calendar months,” as cquivalent to ** witlin twelve consecutive
calendur month.™ The fallacy is too plain to require serious refuta-
tion.

1 think the platuiiff is entitled to judgment, and that the rule
should be discharged with costs.

Ler cur.~Rule discharged.

Waep v. Tae UsiTEp COUNTIES OF NORTHOUNBERLAND AND
UrRaan.
Registrer—Offices and vaulls for—Duly of oounty council to provide—Remedy for
nat 30 domg—a)ruo('.fStcL . C. ch. 80, v/
Congol. Stat. U.C, ch, 59, makes it the duty of tho cornty conncil to erect fireproof
offices aaa vanlts for tho registrar of the county. Tlo defendants having |
aeglected #0 to do, and tho pial. «iff, the registrar of thocounty, hariog furalsn-
ed the requisito vaults sod offlces, sued the county coundl for the rent of tha
sanis  On motion for now triz) !
Held, that the plaio:if was not eatitled Lo provide the requisite offices, &¢.. and to !
charge the defondants with the rental therwof, bis rem=dy was to compel the |
council by the ald of the ecurt o furalsh such cffcea, Lc. |
. P, H. T, 25 Vic,, 1582)

Declaration for money payable by the defendaots to the p!nimiﬂ'l
for the defendants’ use bv the plaintifi's permission of offices,
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' cil to pay him rent.

vrults, and rooms of the plaintiff, for money paid, interest, and on
account stated.

Pleas, uever indebted, and Statute of Limitations.

The case was tried at Cobourg, before Richards, J.  The plsintiff
put in & comission appointing him to be registrar of Durham,
dated 10th April, 1847, and a commission appointing hum registrar
of tho East Riding of the county of Durham, dated 2ad December,

1859. He proved that he had provided au oftice at his owa expense
fer conducting the business of the county registrar uuder these
two commissions, at a rate of £30 per anuuin.

A verdict was rendered for the plaiauff with leave reserved to
the defendants to movo to enter n ponsuit.

In Michaclmas Term, Galt, @ C., obtained a rule nis: accord-
ingly.

II{ contended that no implied contract could arise under tha
| registry act; that the defendants never occupied the registry office,
nor was the registrar, though a county officer, an officer of the
corporation, any more than the sheriff, the clerk of tho peace, or
:even the county judge. The duty of providing a fire-proof office
aund vault imposed on them, does not givo the registrara right to
maintain tbis action.

In the following term, J. I{. Cameron, Q. C., shewed cause, and
! argued that the duty imposed on tho county council by the statute,
I'impliedly gave the registrar a right to mantain this action.

Drarer, C. J.—The sections of the Consol. Stat. U. C., ¢h 89,
referred to on the argument, are the following: Sec. 8  For the
safe keeping of all books, records, and other papers belonging to
tho office of registrar, the council in each and every county shall
provide at the expense of the county, not exceeding 351,000,
($1,500 by 24 Vic., ch. 42,? safe and proper fire-proof offices and
vaults, at the place where the registry office i3 to be kept, and the
registry office shall from thenceforth bo kept there. Sec. 66. If
any registrar does not keep his office in the place appointed in his
comnmnission or by proclamation, or ¢‘ not having a fire-proof offico
and vaults, neglects or refuses to remove to the oflice provided for
him by the county council, &c., &c. Secs. 63 & 69 make it the
duty of the treasurer of the county to provide a proper registry
book for each township, city, and town, aud on his neglect to do
so within thirty days after the application of the registrar therefor,
the registrar mnay provide the same and recover the cost thereof
from the municipality of the county.

Looking back at the Stat. 9 Vic., ch. 34, which is consolidated
in ch. 89, above referred to, and at the older registry acts, I have
no doubt that the provision for the construction of fire-proof offices
and vaults was designed for the protection and advantage of those
whose muniments of title were to a greater or less extent depend-
ent on the books, records, and other papers kept in theregistrar’s
office, and nut for the emolument and benefit of the registrar
himself.

The form of the provision in the 19th sec. of Oth Vic, confirms
this conclusion. It is ¢¢ that safe and proper fire-proof offices aud
vaults shall be provided witbin cighteen months after the passing
of this act in eacb and every county of the province for the keep-
ing of all buoks, records, and otber papers belonging to the office
of registrsr, and in case the registrar of any county shall neglect
to provide such office and vault within the period aforesaid, ihe
district council shsll fix upon the most convenient and chgible site
for such oftice within the county, and cause a proper and suffi.
cient officc to be provided at the expense of the district,” &c,
and then if the registrar not having a fire-proof office and vaults
shall neglect or refose to remove to that provided for him he shall
be liable to removal.

Before this act (9th Vic.) the registrars had, without exception,
provided officcs at their own expense.

The Consolidated Act has so far changed these provisions as to
‘make it the absolate duty (instead of its being contingent on the
negicct of the registrar) of the county councils to erect such
offices, &2., but it still leaves it optional with tho registrar, and 1f
he has a fire-proof office and vault he may keep the registry books
and papers tbere, and is not obhiged to remove at the will of the
county council. But I sce no provision obliging the county coun-
He may with the aid of the courts cuforce
thew to do what the act directs, provide an office, &c., for him at
a place of their selection. and having done so must occupy it, for
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- . . . 1. . .
Iis wall have made his clection. bat it 1= unother thing fur lum to | f1om 1ecovering their debts and to protect such goody, and that
. . g | g Z t
provide an office for himself and charge themus uaing and occupy- | the deed was execnted for no other purpuse, and that there is

ingat with n g erntiwm vilebat
S1500 on the otiice

They are only peruntted 1o expend
The charge tor reatal in the prosent cuse tar
§

- notline due thercon
, tdueet 1o enter wnto the covenant or to execute the deed which

The defendant does not pretend that e was

erceeds the rate of interest on that sum which the conrt ¢ in allow | containg it, by say feaud practized on himself; his pusition, on
sud 1t 13 on'y during the Jast year that more than 31,000 could be | s own shewing, 13 that of o party combimog with unyther to

expeaded for this purpose.
I th nk the rule must be mado absolute.
Per cur.~Rule absolute.

SconLr v. Hexsox.
Cuvenant—Chatled mortgaye given withowd emsideration 0 rfraud creditors—
Nt end belaeen the covenantor and covenanter.

Docliration on & covenant mudee by the defeondant to the plalutif wherehy he
covenanted to pay e phantnl 247 NS aud fnterest.

Deoterelaut picadedd that the covenaunt was containdan a chattel mortgage made
by i at the plantit! s requ st and to hiader. dofest and defraud bis crodit-
ore, wad without consluerative. Upon demurrer, keld, that a covennnt exe. uted
as above by oldy vold av aganst thitd parties, and not betnati the patites te
ity and that the plasatstl, theretory, was cutitled to Judgmen?

- (M P, 25 Vie. 1862)

Third count.—For that the defendant by deed bearing date the
twenty-fifth day of November, in the year of our Lord one thou-
sand eight hundred and fifty-seven, covenanted to pay the plainuf
the sum of thirty-seven pouuds ten shillings, with legal interest
for the same from the date ot the said decd, on or before twelve
mouths from the date of the said deed, but hath not paid the same
or any part thereof, or the interest or any part thereof

And the defendaut, for » plea on equitable gronnds to the third
ccunt of the plaintitf’s decinration says:

That the deed 1n the said count mentioned is a chattel mortgage,
which was executed by the defendant to the plaintiff, at the desire,
instance, and reqguest of the plaintiff, and to hinder, delay, and
defraud the creditors of the sazid defendant, and without any con-
sideration for the making thercof, whereby the said defendant
mortgaged and conveyed the said goods and chattels in the said
deed mentioned to the plaintiff, who then nccepted the sawme with
intent to hinder, delay, and defraud the creditors of the said de-
fendant from vecovering their debts, and to protect the same from
seizur+ by the creditors of the said defendaut, nnd that the said
deed was cxecuted for no other purpose or consideration whatever,
and that there is now nothing due thereon, and that the samne was
and is fraudulent and void.

To which plea the plaintiff demurred on the grounds,

1. That the defendant admitted the making of the deed in the
said count mentioned, and did not avoid the same.

2. That the defendaut was estopped by bis deed from disputing
the consideration alleged in the deed.

3. That the defendant did not shew that at the time he executed
the deed to the plaintiff he (defendant) was a person in insolvent
circumstances or unable to pay his debts in full, or one kunowing
himseif to be on the eve of insalvency.

4. Thatif even the s2id deed was given under the circumstances
stated by the defendant, the same would not be void as against
the defendant, but only as against tho creditors of the defendant.

6. That the =aid deed nceording to the declsration was executed
on the twenty-fifth day of Novemver, 1857, and the statute upon
which the defendant apparently relies did not cowme into force tll
1859.

R. A. Harrison, for the demurrer, cited Hawes v. Leader, Cro.
Jac 270 Robansan v. McDonnell, 2 B. & Ald 134: Bessey v.

Windkam, 6 Q B. 166; Doe Newman v. Rusham, 17 Q B. 123;
Ihggine v. Put, 4 Ex. 212: Broom’s Legal Maxims, 648.

Douglas, contra, erted Iiggina v. 1ut, 4 Ex. 312

Drarer. C. J.—The third count in the declaration stated that
the defendant by deed dated 25th November, 1857, covenanted to
pay the plaintiff £37 10s. with legal interest, within twelve
monthbs from the date of the deed  Tho defendant on equitable
grounds pleads that the deed is a chattel mortgage, which was
executed by the defendant to the plaintiff at the request of the
prlamuff, and to linder. delay, and defraud the creditors of the
defendant, and witnout any consideration for the making thereof,
whereby the Jdefendant mortgaged tho said goods and chattels in
the deed mentioned to the plaintiff, who accepted tho same with
intent to hinder, delay, aud defraud tho creditors of the defendant

| defrsnud s ereditors, and wn that respect he bngs himself watin
i the langunge of Lord Manfield, in Montsfiors v. Montetors, 1 W.

Bl 361: ** no man shall set up his own imquity as a detence any
more than as a couse of sctivn  This principle is also recogmzed
in cquuty, and in Watts v. Sirooks, 3 Ves 612, the Lotd Chancel-
lor snys: ¢ A man cronot set up an illegal nct of his own in order
to avoud his own deed.” It may be observed howerver, that in
the latter case the court was only usked to decree an account of
transactions which had tnken place contrary to the provisions of
an Act of Parliament, and not to entarce the contract out of which
those transactions srosc; and in Montefiore v Muntefiort, a mar-
ringe hal taken place upon the faith of the promissory note which
the defendant gave to the plaintiff to make his actual fortune ap-
pear larger thao it really was.

The case of Hawes v. Leader, Cro. Jac 270, cited by Mr.
Harrisnn, appears to e, however, an express authority in the
plamiiff 's favour, and it is cited with approval by Holrogd, J.,
w Due v, Roberts, 2B & A. 369, The grouand of that decision is
one which applies equally at law as in cquity ; thag the deter dunt
is not epabled by the statute of Eiiz ch. 5, to set up this defence,
for that Act only makes the deed void agaivst creditors, not
against the party hiwmsclf.

Judgment for plaintiff.

Barper v. Daxrrrr.

L fu . endorsement of, for larger amount tian due—Damage therely— Pleading

malice— Alegation of.

Dofendant being the attorney of eerveral persons who registered a julgment
against the plantif caused a writ of 7 fa to be jreued, endorsed to levy 8
ouch lagger s than actuslly remaised due on the sad judgment 50 vec w-
ered an atoresnd. the sxid Judement debtor (the now plamhiff ) having patd a
largs sum on acconnt thereof which be (the plantiff hesein) alieged the de-
fendant heret s well hnsw

The seetnd count in the declaranon set aut thaabove fsets but did nnt shew that
an\.tdamngu resulted to the plamufl by reason of such endorseiment on sajd
writ.

On deimarrer, leld, That the endorsement f~o a Iarger amount than was actuslly
due was not per 27 an injury to the pluntiff it not heng shewn that more
gords were refzed than was necesaary to katicfy the amount actually due.

2nd  That the declarstion shonld contain an aliegation that the acts complained
of were dune maliclously and without reasonablo asd probable eautse.

(H T, 2 Vic.1362)

The declaration contained two counts, the second of which is
demurred to. 7The statement of the plaintiff’s cause of action is
that certain persons recovered a judgment against him; that ho
pard a large part of the amount so recovered, leaving oaly s
small sum due; that the defendant was attorney for the parties
who recovered tha judgment, and that well knowing the premises,
he caused o f. fu. on this judgment to be issued, aod wrongfully
caused it to be endorsed for the full amount recovered by tho
Judgment, and wrongfully aud injuriousty delivered the same to
the sheriff, and caused him to levy and seize the goods of the
plaintiff, whereby the plaintiff’ was injured in his credit.

Demurrer, becanse the £ fa appears to have been rightly
placed in the sheriff’s hands, and it is not shewn that it was
wrongfully procecded on.

S. M Jarws, in support of the declaratinn. cited Sazxfon v. Castle,
6 A &E 652; Leyland ~. Tancred, 10Q B. 664; Red v. Bull,
150.C Q B 568,

Jokn Reud. contra.

Dravrrgr. C. J.—I am of opinion that the count is not sufficient.
The judgment was for as large & sum as the oxecution was isened
for, and though part of it was paid, the ondorsing for un larger
sum than remained due after such payment, thus claiming mre
tban was duc. was not an injury per z¢ to tho plaintiff, and there
is nothing to show that in muking n seizaro for the sum (whatevor
it was) which remained due. any more goods wore soizwi thin was
necessary or reasonable to sttiefy what wis really due. Bat '
think. moreover, thit the doclaration should hava cantained
statement asin Radv Ball, 15 U C Q B 648, that the acts
complained of wero doae maliciously and without rgasonsble or
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probable cauge. The case of Saxton v. Castle, 6 A. & E. 682, con-| though it appeared had it been opened by private individuals; and
firms this view, and sc also does Zuncr~d v. Leyland, 16 Q. B. | though it appeared that the lane for the purposes of a public
609.  There i3 no sale averred to have taken place, nor has any! way was in repair, and the injury resulted from negligence of
specinl damage been aileged to hava rosulted from tho seizure; | construction and not from want of repair, and though it appeared
ang as Lord Campboll says in Churchill v. Siggers, 8 E. & B | the lane was in the condition it was at the commencement of the
987, *The creditor cannot be rendered liable to an action, the | suit before and at the time the plaintiff's titlo accrued, and there-
debtor merely alleging and proving that the judgment had been | foro the action could not be maintained by him.  Also, for directing
partly satisfied, aud that exccution was eued out for a larger sum | that the plaintiff gave sufficicnt evidence of title,

than remained due on the juil,gment.” In Hilary Term, J. II. Cameron, Q. C., shewed cause. Ho
er cur.—Judgment for defendant. | cited Lowen v. Kaye 4 B. & C. 8; Rex v. Hatfield, 4 B. & A. 73;

— Peyton v. Mayor, &c., of London, 98B &C.725; Alstonv Scales,

BrcHANAN v. Tug Towy 0P GALT. 9 Bing. 3; Partridge v. Scott, 3 M. & W, 220 Jones v. Bird, 6 B.

& A. 837, . 16 Ea. 215; M L;
Highway—Levelling thereaf—Damage done by— tiom— Liablity of for. & A. 837. See also Roberts v. Kead, 16 Ea. 215 ; Mayor of Lyme

g Regis v. Ilenley, 1 Bing. N. C. 222,
The plaintifl claimod damnages from the Gafendants for a bresch of duty ln allow” 4 K4 g N. €

mghnnd pcrmltﬂg,;: ldx‘r:i;ncl n;bbxshhw bo thrown or put upon a lane or public M. C. Cameron supported the rule.
ghway upon which mises abuttod. 3 ide: tha a N
dninags complated of way etasiane by tho ﬁltlianpgp;:r;ld‘;:n?ll?x::?n(l:ll.l‘:;\: "l Drarer, C. J.—The duty of the defendants as it is stated in tho
}rklwbh:uo.‘;’) m;e)am wh:‘m‘ordz,h?dplnln:;xrs t;:ncedrru pr&-m;lbis\\a{ds. the filling | declaration, appears to be considered to arise from the fact that
elng done by privata jndividuals throwing dirt apd rubbish thereon H Se bt i mi >
1744, 1st, that the levalling and filling in of streets by the defendants was a matter g]clx;e was 1‘1 ];m;) or p}ublu]: ."‘m.yﬂ,““h‘m the (llln;ns of ;)hetu:]wn o(;

for *keir own discrotiun or judgineat uoder the Cunsol Stat. of L. € ch 54 alt, on which lane the plsintifi’s close and fegge abutted, an
204, that ;he mero act of a wrong-doer in throwing rubbish upon a public bigh- | the duty itself is alleged to be to keep the lane in repair and not
way and thereby causing injury toa privateindividual, was not a breach of duty permat 1t 1o be encumbered so as to do damage to the plaintiff’s

for whuch the defendant d bo lfable. e
5 fho &6 nes woul fable (L. T, 25 vic) | close and fence, aud the breach charges 1st, permitting the lane

Declaration state that the plaintiff was the owner and occupier | 0 bo aod continue out of repuir, and 2nd, placing, and allowing
of n certain close in the town of Galt near to and sbutting upon g | 10 be placed, Jarge quantitics of earth and rubbish upon the lane
certain lane or public way in the said town, and divided from the and against the plaintiff’s fence. . A
lane by a fence which had been erected by the plaintiff and was| Lhe plea of not guilty admits that thero was a lane or public
then standing, and the plaintiff being so possessed of the close and | ¥85- = Whether the alleged duty arises on the facts pleaded is
fenco, it was the duty of the defendants to keep the said lene or qllgstlon of Inw, but the breack of the duty is put in issuc by this

ublic way in repair and not to permit the seme to be encumbered ey . .
gy earth gr rubb;i’sh g0 as to do fi)amage to the said close or fence;|  Lhen, first, wos it the defondants’ duty not to raiso the bed or
yet the defendants permitted the said lane or public way to be and surface of this lane, 80 as to fill up a hollow in the centre part of
continue out of repair, and put and placed and allowed to be put | it: S0 far from this being the casc, it was amatter clearly within
aud placed and continued large quantities of earth and rubbish on x}mr lawful authority, and guoad its necessity or propriety, the
the said lane or public way, and upon and against the plaintifi’s Consol. Stats. U. C., ch. 54, see, 831, vests the discretion in them.
fence, whereby tho said fence was broken down and large quanti-| Thoy would be doubtless liable if they excrcised the powers
ties of the carth and rubbish were thereby thrown in tnd upon the | conferred on them maliciously or ever negligently ; but to the ex-
said close. .4d damnum. teat of raising the road, and for that purpose placing large

Pleas. Not guilty. 2. Close and fence not the plpintiff’s. quantities of earth, ribbish, &c., thercupon, there was no duty

Tho trial took place at Berlin before Burns, J. The plaintiff | to abstain; they bad rather a duty the other way, for they were en-
proved that for & year then past e had been in possession of the | trusted with powers to make, improve, alter, &c., ronds and streets
close mentioned in the declaration, and his garden bounded the | Within the town. Se far as the evidence apphed only to the plac-
lano on the south; that the lane was originally & low picee to, ing carth, &c., for this purpose, I fuil to perceive any breach of
ground in the middie, but the defendants fiiled up to level the | duty on their part.
same, and now the level of tho plaintifi's garden was three feet| Neither in my opinion docs the cvidence shew that this public
lower than the level of the land ; as & mere way or road it appear- | W8y was °“‘.°f repair—using those words in their ordinary and
ed to be in good condition. Onc Avdrews laid out the lane! well understdod sense—uor that the iojury of which the plaintiff
originally, being theo proprietor of the land now in the plaintifis| complains arises from a waunt of such repair.
possession. The filling up was done five or six years before the The evidence shews that varions persons from time to time have
trial. Rubbish of different kinds had been throwr 1 there by ! thrown rubbish in this lane since the £lling vp first spoken of,
various persons. By the pressure thus occasioned the plaintiff's | but it is not preved that they did so cither under the direction or
fence had heen forced inwards over his own lands, and some of | even with the permissinn of tho defenduuts, nor that this has been
the earth and rubbish had found its way into his garden. Par-,done 2o s to create a puisance or obstruction to the generzl apd
ticular evidence was given of the nature and extent of the damage I public use ofsthe way. It is complained of ag causing s private

For the defence it was objected that the action would not fie; !injury contrary to a duty as is charged incumbent on the defend-
that the lane was bought and laid out by individeals, and it was ‘ 3013 not to permit this lane to be encumbered by carth or rubbish
not shewn that the defendants had by by-law assumed it, wherefore | 90 a8 to cause damage to the vlaintiff. (Sce Metealfe v. Hethering-
the duty stated in the declaration was not proved. ton, 11 Exch. 257.; But I do not perceive that this duty arises

That there was no evidence that the laoe was out of repair, nor ‘ from the premises stated in the declaration, that is, that if a mere
was it proved that the corporation bad fiiled up this lane so as to, Wrong-doer throws a load of rubbish on apy part of a public
causo the damage complained of, which seemed rather to result’ highway to the private and particular injury of an individual, tho
from the acts of private individunls who had deposited rubbish I corporation cbarged with the repair of such higbway have thereby
there ; and it furtner appeared that if any wrong was done it wag | committed a breach of duty, ani are liable to make compensation,
b‘efore the phaintiff came into possession ; that there was no dutyl The case involves several coquiries.  Was the lane a public
shewn that the defeadants should provide support for the fence. i highway which the defendants were bound to keep in repair;

The !e.'xfucd judge dirceted that there was evidenco to support l Was it oat of repair as a public way, and if so, was that want of
the pigintiff’s case, and overruled the objections. . repair tho cause of the isjury of which the plaintiff complains ¢

The jury found for the piaintiff—damages ls. | If =0 the plaintiff would be entitled to recover for his particular

in Micbaelmas Term, 2. C. Cameron obtained o rule nisi for o ! damage, while the defendants would also bo indictable for the non-
new trigl, the verdict being zontrary to law and evidence, and for repair; but if not, was the lane incumbered by carth and rubbish
m:sdlrccuon in ruling that the plaintiff was entitled to recover, so as to casuse particular injury to the plaintiffi? 1f so, was such
nqtmthsu\ndmg it was not sbewn that the defendants had com- ' earth and rubbish placed there by the defendants or by their per-
mitted any act upon the lane or way, nor that the defendants bad | mission and under their authority, or was it placed thero by
assumed it by any by-law, nor that it was opened by by-law, and mere wrong-doers ?
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The first of these questions is not in issue, but all the others
may be raised on not guilty, and as it does not appear to me the
Jjury have determined any of them, or have been asked to decide
upon them in such a way as properly to determine tho liability of
the defenduats, I tinnk there should be a pew trial. It will be
for the plainuff to cousider whether on tius declaration he can
recover for such injuries as the evidence shews, which if the de-
fendants are liable at all, must rest rather on the ground of
negligence thun on the breach of any such duty as the declaration
chaiges.

LPer cur.—Rulo absolute without costs.

Cirtis v, Tue Grawwp Truvk Raeway Co,

Rovtway~ Passenger— Tickel~Coudustor—Lichihty of company for acts of.

Tae plaintaff while travelling between §t. M & L. unslaid, and being called upon
to producs could pot Gnd. his thket, the conductor after »ainhing some time
stopped the train and turned bim off bo offering to pay, but the couduetur
refusing o tahe his fare  Upon an action brought agaiust the rallway company
and 3300 dutaages awarded.

Hleld. that the detondsuts wero responsibie fur the acts of the officer. duly autlor-
1ncd and styled under the statute “conductor,” when not committed 1n excess
of hisanthonty derived from thew,and although the damages wero conaderable.
3t beiny the <econd serdict obtained by the plaintid, the court would oot on
that ground d:sturb the vendict.

(4 T,25 Vie)

Tresrass—assaulting the plaintiff and forcibly expelling him
from a railway car.

Llea. Not guilty, and that the plaintiff refused to pay bis fare,
and improperly conducted himsclf.

The trial took place at London, before Sir J. B Robinson, C J
The evidence shewed that the plaintiff dealt in grain, wool, sheep-
skios, &c. ; that on Saturdsy, 4th August, 1860, he left St Mary’s
on the defeedant’s train going towards London. A witness named
Cousing saw the plaintiff on the platform at St. Mary’s, and saw o
ticket in his possession. A similar ticket was produced at the
trial by the plainuff, marked ¢ Stratford to Loadon, 4th August,
1860.” This nitness was a passenger, and said there were about
ten passengers in the car. After the train left St. Murys, the
conductor as i3 usual asked the passengers to shew their tickets.
The plaintiff felt for his and did not findit. The conductor passed
bim and soon returned, while in the meantime the plaintiff had
pulled o great many things out of his pockets, without finding his
ticket. Some of the passengers were laughing at the collection of
stuff the plaintiff puiled out, sawpless of wool, papers, &c., and
the conductor apparently thought they were laughing at bim. The
nlaiutiff told tie conductor that Cousing knew he bad a ticket, and
the conductor asked Cousins if he bad the plantiff's ticket. IHe
answered, no; but be knew the plaintiff had a ticket. The con-
ductor got angry, pulled a rope und rang a bell and four or five
men cawe in.  Cousins tuld them not to put the plaintiff cut as
ue had & ticket. The plaintiff at first smd ¢ give me time, and if
I cant find & ticket I'll pay you,” aud he repeated (iis.  He then
gathered up some of his papers, leaving some cu the seat, and
resisted them, cathing bold of the seat, but the train being stopped
or nearly so, they put him out about half way between St. Mary’s
and Thorndale, about 2 or 3 o'clock in the afternoon. There was
0o otber train going to London unti the following Monday morn-
ing. Cousius described the plaintuff as & man very slow in his
movements, or as he expressed it, in doing business, and very
peculiar in his manner, and said he thought the conductor was
perfectly convinced the plaintiff had no ticket and was 2 kind of
loafer worth nothing. The conductor was not acquainted with
Cousins as far ss appeared. Another witaess stated that after the
conductor had asked for passengers’ tickets, the plaintiff, who had
been fecling for his, pulled out papers and other things from his
pockets.  The conductor heiped him to seurch, aud then left him
for a short time. Tho plaintiff continued pulling out papers, let-
ters, newspapers and picces of wool, till tho conductor returned.
This witness laughed heartily at the conductor and the oddity of
the thing. There was s good deal of laughing and jeering, and
the conductor got vexed, apparently thieking the laughter was at
bim and he asked the plainuff to shew & ticket or pay his fare,
snd then rang the bell violently and broke the string, and swore.
Seversl men camne in and took the plaintiff by the collar to put
him ~ff. The plaintiff held on. eayiag, “I'll pay you.” Some

aaid ¢ Out with him ”  The papers, &, were still on tho seat
and after the plantilf was put out the conductor threw twe hands
ful through the window, when tho car was moving, and smd he
would tonch him to have his ticket ready, that he would take
nobody’s money after he had rungz the bell.  This witness suid be
thought the planuff & hirtle tipsy, but he used no offenwive lan-
guage, and ho said he thought the procecding *¢ hard,” anid asked
the conductor his name that he might report him.  Another wit-
ness proved thut the plainuff came to his house near Thorandale,
apparently very hot and tired that afternoon, and remained all
mght, and on the following morning weant off on toot tv Loundon.
The plaintiff shewed this witness a ticket from *¢ Stratford to Lon-
don,” telling how he bad been put off the train.  The plaintiff had
a good deal of mouney in his possession.

A ronsuit wag moved for because it was not shewn that the
defendants bad not ratified what their conductor did, on which the
learned Chiet Justice gave the defendaats leave to move, and be-
cause the conductor was justified under 13 and 14 Vie, ch. 51.
The jury were directed that the pluntiff could not recover for nny
special damage, and that the defeudauts would not be liable for
any wautun mizconduct of their officer in committing some wrong
which he could nut suppose came within his sphere of duty—such
us throwning cut the plainufl’s papers it shewn to be of value—but
(subject to tho leave reserved) the defendants were otherwise liable
for the acts of their servant.

The jury gave the plaintiff a verdict for $300.

Ta Michaelmas Term, fell, of Belleville, obtained a rule for non-
suit on the leave reserved, or for & new trial on the law and evi-
dence and for cxcessive damages. Ile referred to the Eusiern
Counties Ratliway Co. v. Broum, in error, b Exch. 314 Rae v, Ber-
kenhead, §c., B. W. Co., 7 Exch. 36; Duke v. Great Western R.
Co, 14U C.,, Q B, 369, 377; Fulton v. Grand Lrunk &. Co., 17
U.C, Q B, 429.

M. €. Cameron shewed cause, referring to the Consol. Stats.
Canada, ch. 66, sec. 106; Cheldsv. The Great Western Rarircay Co.,
6C. P, U. €, 288; Maund v. The Monmouthshire Canal Co., 4
M. & Gr. 452, On the point of excessive damages he referred to
Merest v. Harvey, 5 Taunt. 442,

Dell supported the rule.

Drarer, C. J.—As to the motion for a new trial, the courts
very rarely grant & new trisl after two concurring verdicts, though
there are cases, such as Gibson v. Muskett, 4 M, & Gr. 160, where
the question being substantially a point of law, a third trial bas
been gravted. I may refer also to the well known case of Kby
v. Lewis, 1 U. C., Q. B, 285, in our own Queen’s Beach reports;
but upon the ground of excessive damages, the court, in Chambers
v. Robnson, Sir, 692, granted anew trinl in anaction for mahicious
prosecution where a verdict was given for £1000, sayiog it was but
reasonzbie he should try another jury before he was finally charged
with that sum. But wheu a second jury gave the same dawages,
the court said it was not in their power to grant a third tnal,
referrivg to Cierk 5. Udall, Salk. 649. The Court of Corcmon
Pleas, bowever, in Beardmore v. Carrington, 2 Wils. 249, con-
demned the gising s uew trial on the first application in Chambers
v. Hobnson, saying that the reason given was a very bad oue, for
if 1t was not it would be 2 reason for a third aod fourth tnal, ard
would be digging up the constitution by the roots, and they add
that this case is not law, and .. at there 1s not one single caso that
is law, in all the bouks to be found where the court has granted a
new trial for excessive damages in actions for tort. The principle
of this opinion would not be ascerted at this day. See IHewlett v.
Crutchley, 5 Taunt. 277, 1 think the rule for s new trial cannot
be made absolute. Then a3 to the motion for nonsuit, it may be
considered in two regards, ist, as to authority previousiy given to
tbe conductor by the defendants; 2od, as tc any subsequent
ratification.

It would seem almost wholly to have escaped the notico of the
plaintifi’s counsel, that on the issue of not gnilty, such a guestion
as the lability of the defendants, the Grand Trunk Railway Com-
pany, for an assault on the plaintiff committed by a third pereon,
could arise. It scems to have been assumed that the railroad and
the train and carg helonged to the defendants, and that the con-
ductor was onc of their officers and in their employ. No proof was

sttempted to be given of what instructions the conductor was
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guded by, or wbether he bad reccived any, or from whom. All
that scems to have been referred to was the Raitway Cinuses Con-

sowiatwn Act, 14 & 15 Vic. ch. 61, sec. 21, sub-sec 6, * Passen-

gers refusing to pay their ture, may, by the conductor of the tenin
and the servanly of the company be, with their baggage, put out
of the cars, using 10 uunecessary force, at any usual stopping
place, or ncar any dwelling house, ay tho conductor shall elect,

* opinion, no evidence of it; but in tho result at which 1 have

!arrived a3 to the provious authority, this becomen unimportant.

1 am not eatistied altogether with the result. 1 think, carefully
condidering the whole evidence, the jury might bave found, if not
that the plainutf was in the wrong altogether, yet thut vusder the
| circumstrnces he was ouly entitled to very moderate damages. [
i eannot but think that if & sinilar question could have arisen be-

first stopping the train,” or as expressed in tho Counsol. Stats. of tween two pricate persons standing in nn equal poesition a very

Canada, ch. 66, 106: ** Auy passenger, refusing to pay his fuare,
and his baggage, may, by the conductor of the truin and the serv-
ants of the company, be put out of the cars at any usual stopping !
place or near any dwelling house, as the ¢« -luctor elects, the con-
ductor first stopping the traio and using n. innecessary force.”

1 suppose that & man who produced no ticket but asserted ho
had paid the fare and had lost s ticket, and therefore declined to
pay again, would, though a bystander corroborated his assertion
of having had a ticket, he deemed a passenger refusing to pay his
fare. ‘It may secem hard,” ag13 said by the learned Chief Justice
in Duke v. Great Western Ralway Co., 14 U. C., Q B., 884, to a
man who has lost his ticket, or perbaps had it stolen from him, !
that he should have to pay his fare a second time, but it is better,
and moro reasonable that a passenger should now and then have l
to suffer the consequences of his own want of care, than that a
systein should be rendered impracticable which seems necessary |
to the transaciing of this important branch of business,”’ and this|
opinion justifies the conductor in the present case in putting to!

different verdict would have beer given, and that it is a mistaken
course, and one fraught with injurious consequences to the admin-
istration of pure justice, that large corporatious should be heavily
mulcted in damages upon the assumption of their ability to pay.
Notwithstanding this fecling, bowever, 1 fcel no doubt that this
rule should be discharged.
Per cur.—Rule discharged.

COMMON LAW CHAMBERS.
Herr v. Lucas.

Certinrari to remore cause from & Dinsion Qourt— Prohibuion-grourdds therefor
Where a ceruiorari is regularly fssued for the romoval of a cause from a Division
Court after new tria) gianted, a provious alleged understandiog between the
{L'rlu" that the causs shuuld de tefed 1n the Division Court is no ground for
nterfering with the writ of certiorari
(June 3, 1862.)

Juckson obtained a summons calling on the defendant to shew

the plainuff the alternative of producing n ticket or paging the | cause why the order made by the lonourable ARCHIBALD McLxax,
fare, and ag the act incorporating the Grand Trunk Railway!then one of the Justices but now Ciief Justice of the Queen's

Company, as well as that relating to the branch from Stratford Bench, for a writ of certiorari to igsuo to remove this cause from
to London, are public acts, wo may assume, especially in the | the first Division Court for the County of Lambton into this Court

absence of any intimation that there is avother company baving a | should not be rescinded, and tho writ of certiorari issued pursu-

railway between these latter points, thrt the railway train and
cars spoken of at the trial were those of the defendants.

As to the question of previous authority, the law is well summed .
up in the nble judgment of Blackburn, J, in Geff v. The Great,
Northern Railway Co., 7 Jur. N. § 286. The question was as to |
the liability of that company for the acts of an officer under the
English stature, 8 & 9 Vic., cb. 20, by which & penalty was im-
posed on any person traveiling on the railway without baving paid
his fare with intent to avoid payment thereof, and power was given
to all officers and servants on behalf of the company to apprehend
such person uaotil he could conveniently be taken before a justice.
The learned judge observes: * In the ordinary course of affairs,
the company must decide whether they will submit to what they
believe to be imposition, or use this sammary power for their pro-
tection, and as fromn the nature of the case, the decision, whether
a patticular message shall be arrested or not, must be made with-
out delay, nnd as the case may be not of unfrequent occurrence,
we think it a reasonable inference that for the conduct of their
business tee company have on the spot officers with author 'y to
determine without the delay attending on the convening the direc-
tors whether the gervants of the zompany shall or shall not on its|
behslf apprehend a person accused of this offence.  We think the;
company would have a right to blame those officers if they did not .
on their behalf apprehend the person if it seemed a fit case, and |
if so the company must be answerable, if, in the exercise of their
discretion, thoge officers on their belalf apprehended an innocent
person.”

Mutatis mutandis. this applies precisely to the case, and leaves
only the question whether the “ conductor,” whose name is not
ouce mentioned in the cvidence, was an officer having such au-
thority from the defendants.

1 assume as already stated, that the railway train and car were
the defendanis.  The ¢ conductor' eo nomune, is recognized in our
statute, and the power to put out is given to him and the servauts
of the company. He acted as the person having that authority,
and was obeyed by others who came to his aid and at his eall as
their superior. 1 thirk this was evidence enough to go to the jury

that he was the defendants’ officer, and indeed at the trinl the ob-

jection more raised the question of the tiability of the defendants
for the act of the conductor, thaa insinustcd o doubt that he was
their officer.

As to the question of subsequent ratification, there was, in my

ant thereto and all proceedings had thereon should not be quashed
or sct aside, and why an order for a writ of procedendo should
not be granted in this cause for proceeding with this cause in tho
Division Court on the grounds following :

1. That the order for the certiorari was applicd for and the
writ issued in breach of good faith.

2. That the order was g-nnted in ignorance of the facts.

3. That the cause was a fit aud proper onec to be disposed of in
the Division Court

4 On grounds disclosed in affidavits and papers filed.

And why such order should not be made as to costs as to the
presiding Judge should seem meet.

Or vhy such other order should not be made under the circum-
stances of the case as to presiding Judge should seem fit on grouads
aforesaid.

The order for certiorari was issued on 18th January last upon
an affidavit of defendant. He stated that on 22nd November,
1861, he was served with a summona issued out of the first Divi-
sion Court for the County of Lambton, claiming $100 as the priceo
of a horse sold by plaintiff to him, that sometime in May, 1861,

| plaintiff offered to sell bim a horse, which he declined to purchase

for cash—that plaintiff agreed to take two promissory notes mado
by one Richard Eady in favour of defendant, together amounting
to $120, as and for the price of the horse, plaintiff giving his
due bill to defegdant for $20, being the difference between the
price agreed upon for the prico of the horse and the amount of
the notes—that the case was tried at the sittings of the Division
Court in Sarnia on 3rd December, 1861, before a jury, when a
verdict was given in favour of plaiatiff tor §100, the plantff
having been called as a witness on his own benalf and being the
only witn2ss on bis behalf—that the verdict was on &th December,
1861, set aside and a new trial granted on condition that he shouid
within ten days from that dnte deposit the smount of the judg-
ment with the Clerk of the Division Court or give sccurity to s
antisfaction for the payment of the same, both parties to be at
liberty to give evidence and the trial to be by jury—that he did
within ten days give the requisite security—that he had a good
defenece on the merits and was advised that difficuit questions of
law would arise on the trinl.

Plaintiff in moving to set aside the order for the certiorari filed
a ceortificate from tha Disision Court Judge to the effect that he
had grauoted a new trial with the intention and with the under-
standing between the attorneys for plaintiff and defendant thut
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the cause should bo again tried in tho Division Court by a jury,
and that both parties should be sworn in the cause—that had it
not been for the understanding aforezaid he would not have
granted a new tral in the cnuse.

Affulavits were filed in support of and in contradiction of the
alleged understanding.

R. A. Harrison showed canse. Ile objected to the reception of
8 certiticate from the Judge as not being evidence in the cause,
but even if adnussible contended that defendant at the timo of Ins
application bad a right to move for & certiorari and that the cause
was o proper one to be removed.

Jackson in support of the summons.

HaaarTy, J.—It is not for me to revise the decision of McLrax,
C. J., as to whether or not this was = proper case for removal by
certiorari. I must, however, say that I quite coiocide with him
in thinking that it was a prcper case for removal. Plaintiff bad
a right to make application for its removal potwithstanding the
slleged understanding betweea the parties.  No such understand-
ing is in my opinion a sufficicnt cause for interfering with a writ
of certiorari regularly issued. I must discharge the summons
with costs.

Summons discharged with costs.

IN R LEdoN & PETERSON, TWO, &C.
Attorney’s Bull for Conveyancing— Reference to Tuxalon
Ield that therv is no power in Upper Canada, either at Cominon Law, or by Sta-
tute, to refer an Attorney’s bill fur comveyaucing only to tax'ﬂlou Contra,
where the Lill is efther wholly or ta part for busiuess dono in Court.
(Juue 16, 1862)

John Read obtsined & summons calling or Messrs, Lemon &
Peterson, two Attoraeys of this Court, to shew cause why their
bill, delivered to Dr, Wm. Clark, should not be referred to the
master of the Court of Quecn’s Bench, to be taxed, &c. (in the
usual form).

Tte bill delivered was in the follcwing form :—

‘“ Hesey P. Tuoxrsos & Dr. Wi, CLarke,

1861, In acct. with Lexox & PrTeRSoxX.
May. Att'g partiesonlonginterview raspecting exchange

of properties in Town of Guelph .. verereee £010 O
Att’g & Ex’g 8 Deeds & Plaos of Lots, kerguson 3

Survey, 2s. 6d.; Att’g & Examining Deeds & 2 6
Plans of Lots, Kingsmill’s Survey....ccceee vevrenens 0 26
Att’g & Ex’g Deeds of Lot 950, 2s. 6d ; At g &

Ex’g Deeds of Lot 953, 33, veuveeivvevssennrs 07 6
Mem. of Pars of 8amMe  weeiciiinevirieesoiies eiennnns 0 6 0
Drawing Special Agree't & Copy, Imervu:w & set-

tling torms of SAME..euieers vvreeere verunnins vervreneaee 160
Att'g to Ex. Mortg'e of Wright & others, Deeds &

Papers, Mem. of Contents, & Advice as to effect

Of BAIE coieeriiieeiiiis crrrrinit it e e 160
Tns. for & Mem of pnrs for Assign’t of Mortg by

Dr. Clarke to Thompson, 10s.; Special Assigu-

ment, 208 .ceiiiiieensiiiiiins sorestiien corian sreensans aes 110 0
Mem’i, 7s. 6d.; Att'g Dx n, 2s. Gd 5 Aff't, 8s.;

Ins. for Sale under Power of S'xle Vright’s Mo o 33 1 0 0
Drawing Special Notice, 10s.; Comp o of Am’t

due, 2s. 6d.; Copy of Notice, 83 .ccvverrierrerscnrene 017 6
Aff’t, bs; Lcttcr with to Marcon, St. Cathurmes,

23, bd Postg. 9d.; Return signed, 2s. 6d.......... 010 9
Postg. ls, Letter of Tas with, and sending Sk'ff
Hamilton for service, 53, .. ceoereeeenss sivenenesaennee 0 6 0
Postg. 9d; Att'g return, 2s. 6d.; Att'g pcruse pa-

pers &Aﬂ“ts, 23. 6d.; P'd Sk’ s fees, 4s. 9d...... 010 6
Postg. 1s.; Ins. for Specml Deed, 10s.; Drawing

& furnishing copy, 50s : Mem’}, specml 10s...... 311 O
Att'g Ex'n Deed, 2s. 6d.; Mem’], 2s. 6d.; Aff’t, bs.

Ius. for Deed, ’l‘bompson & Clarke, 5s....... eveenne 0156 0
Drawing Deed, 25s., Mem'l, 7s. 6d.; Att’g Ex’n

of Deed, 23 b6d.; \Icm 1, 78. Bd. sevvr vecienens cennee 2 2 6
Att'g Ex’ noched 25 6d.; Mem'l, 2s.6d.; Aﬁ‘ t.bs. 010 O
Ins. for Deed of Lots, Marcon to Clarke, bs.; Drg

Deed, 208, veeeieint corarener seerene soevte seseensecsen sanen 110 0
Mem’l, 7s. 6d; Attg Ex'n of Deed, 2s. 6d

185
Mem'l, 22, 6d; Aff"t, b3 Ins. for Discharge 0 17 ©
Juidg’'t Celenso & Marcon, 23, 6d; l)rnwing, Huy
Atg Ex'n, 28. 6d.; Aff't, Os.. . e 015 0
Mem’l & Power of Att'y, (‘olonvo to Lcmon 7. bd
Att'g Exceution, 23 6d. .. 010 0
Att'g (o get Sauonders to mt \lcm'l, '.’s G(l
B2 LI TR T USRS 0 7 6
Att'g Reg'ry Oﬂicc \v:tl., 23, 605 Paid be. 3d...... 0 8 9
Letter to Dr. Ciarke that «locumcms ready, 2s. 6d.;
Bill, 6s.; 2 Copies, b3.; Letters with, 63...0ec0. wuue 17 6
“ Payment is requested. £20 9 6

¢ LEMON & PrrERsON,
¢ Solicitors,
‘¢ Guelph.”

The application was made on an affidavit of Dr. Clarke verifying
a copy of the bill as the bill delivered to him, stating that the
same was3 being sued in the First Division Court of the County of
Wellington, denying the retainer, aed stating that he had been
advized the whole of the charges contained in the bill were unrea-
sonnble and excessive.

R. A Harrison shewed cause.  He argued—1. That &t common
law there was no jurisdiction to refer the il ( Weymouth v. Kmight,
3 Bing. N. C. 387. 2. That in Eugland there may be a referenco
under Bug. Stat. 6 & 7 Vic. ¢. 73, 8. 87, of a bill for conveyancing.
3. That in Upper Carada, where the vill delivered contamns some
taxable items, the whole may be referred (/nre Jones, 3 U C.
L. J., 167, 8. C., (b. 207; Inre Fecles. 6 Ib. 279, 8.C.61b 59.)
4. Dut that where the bill delivered is wholly for conveyancing,
aad so containing no taxable items, that thereisno power to refer.
e d'btmgulshed the Eng Stat. 6 & 7 Vie cap. 73, g. 87, from
our Con. Stat. U. C. cap. 35, ss. 27, 28. The former provndes
that ‘*no Attorney or Solicitor shall commenco or maintain any
action or suit for the recovery of any fees, charges, or disburse-
ments for any business done, &c¢ ;”* while the latter uses the words
¢ for (omitting the word ‘any’) business done by any Attorney or
Solicitor as such, &c¢.” Iie argued that our Act does not apply to
all busincees done by a person bdeing an Attorney or Solicitor: but
only to such business as done by him in his ckaracter of an Attor-
ney or Solicitor, 1. ¢, business in the Courts. He contended that
this view is supported by a reference to 8 28 of our Act, which
provxdcs only for taxation ¢ by the proper officer of any of the
Courts in which any of the busness, charged for wm such bull, was
done,” omitting 2 provision for taxation by the Lord quncellor or
\lnster of the Rolls coninined in the correspondiag section of the
English Act, < in case no part of such h\mness shall have been
transgacted in any Court of Law or Equit -

Jokn Read, contra, argued—1. That vhe English Act and ours
are substantially the same. 2. That the Attorneys having, as
Attorneys, delivered their bill, they were estopped from contend-
ing that it is not such a bill as might bo referred to taxation.
3. Tbat the reference to taxation may be ordered to the proper
officer in the Court of Chaocery, e cited Smith v. Davies, 4
Ex. 40.

Burxs, J.—1I think the distinction pointed out between our Act
and the English Act i3 well founded. I have no power to refer
this bill to taxation either at common law or under the statute,
To what officer can I refer it? What rightbave I to send itto the
Court of Chancery ? The officer there might very properly refuse
to tax it. I have no power to refer it to the Clerk of the Division
Court for taxation ; and clearly not to the tazing officer of ecither
of the Superior Courts of Comwon Law, for no part of the busi-
2ess was doue in either of these courts. There is no provision
here, as in Bng]nnd, for the reference of bills where no past of the
business charged is done in any court. I can find no authority
for the reference of a purely conveyancing bill. Perhaps if no
bill were delivered before action, that would, if properly raised,
be & good defence to an action or suit on the bxll ; but that cannot
give juriediction to refer the bill to taxation whcrc the statute is
silent on the poiot. All the cases cited were, that where the
business charged for, cither wholly or in part, was done in a
court. I must discharge this summons—but as the poiat, so far
as I can learn, is new in Upper Canada—without costs.

Summons discharged without costs.
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MarTiy v. REm.
Speaific Performance=Variation o) Orynnal Contract—Parad FPewlence,

A.made acontract with B for the purchase of a Int of 1and, and both parties
sgned the contraet  Sine delay occureed fo deliveriag an abstract, and A '«
Salicitars wrate to B s Solicior, dechining to complets the covtract unless the
abstract wan delisered by o certaln diy  Subaxguently, negociativns were
enterad Into by the partias for n variation nf the terms of paymient, and two
propositions, inwe tng, but unagned, wero made by A for B's acceplance B
accepted sue of them, and solinformed A or his Solicitor, but after alittlo thne,
on the advicy of his (A “s) Solicltor. declhined to carrey out tho conteact as varied,
relying upon the foruier letters.  Upoina Wil tiled by B,

Held, 1st That the defundant could not rely upon the latters fixing a time for
the duifvery of the abstract, as by s aubsequent desting vl the plantff Ly
lind waived his right to withdraw frum the coatract.

2nd That paml evidenice could be admiftted to connect tho unsigned memoran-
dum with the slgned ooutract.

Grd ‘That there was suflicient evidence to show that tho proposition of the defen-
dsut bad been aceeptod by the plainiif

In this case n contract dated the 12th March, 1857, bad been
made and signed between plaintiff, as vendor, and defen:ant, as
purchaser, of o lot of lund in the Township of North Gwillimbury
for the sum of £1,250, payable by instalments. Defendant went
into possession and made improvements. Various letters passed
between the parties in reference to the teriss ot payment, the de-
fendant asking for further time. The Solicitors of the defendant
also commenced a correspondence with Mr. Miller, Soheitor for
plaintiff in the transaction, requesting an abstract of title; and
on the 18tk March, 1859, wrote to plainuff’s Solicitor, stating
that unless an abstract was delivered within three weeks from
that date, the defendunt would consider the contract at an end.
A Registrar’s certificate of title was furnished, and plaintiff and
defendant continued to correspond about the contract and cxten-
sion of the time for payment. On the 22ad of July, 1859, the
defendant came to Toronto, and called upon the plainuff’s Solici-
tor, and requested him to put in writing the proposals he had to
make as to extending the tiwe; he then with plamnuff's Solicitor
went to the office of bis own Solicitor, who proposed an alteration
in tie terms and wrote out & proposal for leasing the premises,
and also the following:—¢¢ The within agreement is this day con-
firmed between the parties in all respects, except as to the terms
of payment of £750, the balance therein mentioned, which it is
hereby agreed between the parties shall become due and payable
in equal annual instalments of £100 cach with interest—the first
payment thereof to become due on the 1st January, A. D. 1861,
which the within named John Martin bereby agrees to accept.
In all other respects the within agreemeant stand.”

This proposal was submitted to the rlaintiff who sccepted it,
and during the following moath tho plaistitf’s Solicitor verbally
informed the defendant’s Solicitor of the acceptance; and on the
29th September, 1859, plaintiff wrote to the defendunt that he had
accepted his propo:al as to the estensiou of time. A few other
letters ¢ -ssed between e parties, chiefly from plaintiff, request-
ing defenuant to come to town and complete the negocuation, but
nothing was doue until January, 1860, when defendant came to
town and stated that he would leave the matter in the hauds of
his Solicitors; and thev, ov the 20th January, 1860, wrote to the
plainuff’s Solicitor, witkdrawing from the contract on the grounds
sct out in their letier of the 18th March, 1859. The following
month the plhintff filed bis bill.  After evidence hud been tuken,
the cuuse was brought on for a hearing.

Ilodgins, for plaintiff, cited Fry on Specific Performance, Clark
v. Moore, 1 J. & L., Dalton 7. McBricde, 7 Gr. 293; Ridgeway v.
Iorton, 3 De. G. M. & G., and 6 H. of Lds. 238.

Freeland, for defendant, relied on letters of Mavch and April,
1859, withdrawing from tbe contract.

Tnr Cuaxcrrior (Vankoughnet)—In this case the terms of the
original agreement ave sufficiently specific, and they are only
varied as to the terms of payment of the balance of £750 by the
proposal of July, 1859, ag stated in the memorandum prepared by
the Jefendant's solicitors and handed to plaintifi's solicitor, and
subsequently accepted by the plaintiff, and marked as Exhibit B
in the cause. I comsider that all that had taken place prior to
July, 1859, was waived by the negociations at that time, and that

defendant then agreed to carry out his oviginal contract with the
variation referred to.

This paper B. wus in presence of tho defendant handed by his
solicitor to the plaindifl’s gsolicitor with another paper containing
an alternative proposition. 1 think paper B is with the cvidence
sufficiently identificd as the paper referred to, and mentioned
in the tetter from tho plaintiff to the defendant, of the 20th
September, 18549, and thorefore is taken out of the operation
of the Statute of Frauds. It is quite truo that it was coutem-
piated that this moeworandum should be formally endorsed on
the original agreement and signed, and if it wero necessary
that this should be donc to enforce the plaintiff's rights the
court would compel it to be done. This being so, the court can
without that furmality procced here to execute it. The only
| question on my mind is as to an ambignity on the face of the
paper B. v regard to the time from which interest should run.
no objection on this score was made at tbe hearing, probably
because it was well understood between the partics that interest
wus to be payible according to the original contract; and this I
think is the fair construction of the paper, which fixing itseif no
time from which interest i3 to run, leaves it to be governed by
the original agreement, which, except as to the extension of time
for panyment of the £750, i3 in all other respects confirmed. The
plaintiff i3 to biame in not having exhibited and made out to the
defendant a proper tiile, a8 by the origiual agreement he was
bound to do, and his attention was ealled to it more than once by
the defendaot's solicitors and abstracts demanded. It is quate
true that the defendunt’s agreement was at an cud fur default in
plrintiff’s sohicitor not delivering & proper nbstract in time; but
this was before July, 1859, and after that time the plaintuff was
a3 much bound as before to make out a good title. The memo
randutn delivered to the defendant's solicitors canuot be consi-
dered such an abstract or esplanation of the title as must con-
tent defendont, who was not bound to bunt up the plaintfi®s titie
deeds or search out tno chain of title at the registry office from
such imperfect information as the memorandum afforded.

Decree—Specific performauce of original agreement as named
by Exhibit B. Reference as to title. Reserve further directions
and costs.

CIIANCERY CHAMBERS.

Reported by A. GRANT, ESQ., Barrisler-w-Law, Reporter to the Court.

Maveoiay v. WiLRes.
Altachment againyd a married woman,.

A married woman, defendant, Mving with her husband. was ordered to bring
certain accounts, as adwinistratrix, ot the master's office, and haviog disobey-
ed the order. an apphication to comumit her for contempt was refused, the general
rule being that the hustand must answer for the wife's default, unless bo shows
somv grouad of exemption.

In this case an order to admipister the estate of the late Walter
Ewing Bucbao had been obtained and carried into the master’s
office. [n proceeding to take the account, the master had issued
his warrants requiring the defendants, one of whom was a married
woman, to bring certain accounts relating to the estate into his
office, which having been disobeyed by her a motion was mado by
IFreeland, for an order to commit for contempt.

Srraceor, V. C.—This is an application for an order for the
cemmitment of the defendant Anne Wilkes, u married woman, for
contempt. for not bringing into the master’s office certain accounts
directed by the master to be carried into his office, she baving, as
bis certificate states, been duly required so to do. Aunne Wilkes
is made defendant ns administratrix of the estate of Walter Ewing
Buchau, deceased ; her husband is made a co-defendant.

Upnon the application being made, I stated that it was my im-
pression that the application could not be granted, and on a
subsequent day I was referred to two cases in support of the
app'ication.  One of them, Bunyan v. Mortimer, (b Mad. 278,)
only decides that an attachment cannot issuc against a married
woman for nnt answering, without a previous order that she should
answer separately from ber husband. In the, other case, Orwcy
v. Wing, and Wig v. Owway, (12 Sim. 990,) an order was made

against a married woman for tho payment of money; but upon
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the cxpress ground that she as plaintiff censtituted herself »
single woman for the purposce of the suit, and must take the
consequences of disobeyivg the orders of the cow t made upon her
a4 pluintiff,

1 du not think that these cases warrant the application that is
made.  According to the English cases the general rule is that the
husband is in contempt, aad is punisheble by attachment for his
wife’s default. If she fail to answer he is liable to attachment,
although he answers himaself; and hois only excused uponshewing
his inability to get his wife to answer. By the practice of this
court, there being no attachment for want of answer, an order for
the wife to answer separately goes us of course in & proper case,
after tho expiration of the time for the husband and wife to answer,
in order to the bill bring taken pro confesto agaiust the wife, and
1 aw informed that in this case such order has been obtained.

An attachment will issue in England against a married woman
for not answeriug after order obtuined that she shall answer sepa-
rately ; but it does not seem to me to follow thut sbe is to be
treated ne a_feme sole in all subsequent proceedings in this court,
because sl ¢ has nilowed the bill to be takeu against her pracor  sso.
The order to anwer separately has not been obtained by her; but
is a proceeding taken by the plaintiff, being the ouly comse by
which he can get on *n his suit.

The gencral rule, then, appears to me to bo untouched, that the
Lrsuapd shall enswer for the wife’s default unless he shews some
reason for being exempted. She is assumed to be under his
conirol, and he must shew the fact to be otherwise. Andthisrule
will apply much more forcibly in regard to the act, sought to be
enforced here, than in regard toan answer, for it may be impossible
for s husband to prevail upon bis wife to put in an answer upon
her oath ; sud the court would punish a husband for contempt
who by threats compels s wife to put in ananswer—(Exp. 1alsam,
2 Atk. 49,) but the preparing and bringing in of accounts would,
as a metter of business, more naturally devolve upon the husband
than the wife ; though of course her oath would be requisite, and
he might be able to shew that ho was unable to prevail upon her
t0 do what was necessary.

The nearest case that I bave found to the present is that of
Scarrow v. Walker, referred to in the last edition of Smith’s Practice
page 542, where an order for a sergeart-at-arms having been
mads against a feme sole, she married, aod an order was made
that the husband and wifc should put in an cxamination within
one rmonth after personal notice, or in default, that the sergeant.
at-arms should go against the husband.

The case of the Attorney-General v. Adams, (12 Jurist, 637,) is
a strong caso against the attachments issuing against married
women ; the woman in that case had not gone by her husband’s
name; when the subpeensa was served she stated that she was un-
married, apd throughout the proceedings in the suit she was
treated as unmarried ; sho was attached for want of answer, and
committed to prison, and the fact of her marriage was first dis-
covered upon her application to be dischurged. Lord Cottenham
made an order for her discharge, and refused to impose as & con-
dition that so action should be brought.

The distinction that obtains where a decrce js made against o
married woran is important upon the same point. The geperal
rule is, that decrees are enforced in personam ; but the case of a
decree against a married womsn i3 a recoguised exception to the
rule.

The caso of Pemberton v. McGill is referred to in & note to the
last edition of Smith’s Practice (page 275, n. 4, 25 L. J., Ch. 49),
where, as I infer, process was ordered against a married woman.
The case is thus stated: “ A feme convert executnx, bencficislly
interested under a will to her separate use, living apnrt from her
busband, bad, without proviag the will, possessed herself of the
sssets, and parted with a portion of them. In a sait by her co.
executor she had appeared and snswered soparately, it was held
that she could not by her converture protect herself from nuswer-
ing as to the proceeds of the assets, of which she possessed herself.”
The order was probably made against the wife in consequence of
the fact of her living npart from her husbana. TUpon the whoie,
I think the application must be refused.*

* This caso was sutsequontly affirmed in appeal,

Roas v Stersr.

Sale under decree— Iurires o dead,
A mortgagor or his beirs are not proper parties ton conveyance of the eslatv to a
rurchaser at a salo under «his dedree of the co ort.

In this suit a sale bad taken place under the deerve of the court,
of certain premises mortgaged by the ancestor of the infant
defendants, who were made parties to the conveyanco by the
solicitor of the purchaser, so that it became necessary for the
conveyance to be approved by the judge in Cbambers, so far ns
tho interests of the infants were concerned; but

Srracar, V. C.—This conveyance is submitted for my approval
by reason of the infant heirg of the mortgagor being made parties.
The conveyance is to a purchaser at a sale under the order of this
court. I have held that the infunts arc not proper parties under
such circumstances, sad I find that the same has beeu held in
Eogland in Re Willians, (21 L. J., N. 8 Chy. 437.) I think the
mortgagor or his beirs not proper parties to a conveyunce to o
purchaser at the sule.

Cooney v. Girviy,

Married woraan— Motion by— Security for costs.

Where fn the coures of 4 cavi<e it becomes pecesrary for a marsied woman, aparty
tu the suit, to mahe an applicativn exclusively on hier own behalf, she can do
+0, only, by her noxt fijcud,

This was an application on behalf of the defendant Arabella
Girvin, who was made a defendant to this cause witk her husband,
for an order on the plaintff to give security to iwer for such costs
as she might incur io Jefending the suit.

G. D. Boulton, contra, stated a similar application had been
refused by his Honor V. €. Esten; but

Srraage, V. C.—The application made before my brother Esten
was made by the wife on bebalt of herself rnd her husband, and
was refused on that ground probably, on the authority of Otldfield
v. Cobbett, (3 Beav. 432.) This application is by the wife alone
for security for costs. It is objected that she has not applied to
answer separately. I should not think tbat a necessary prelimi-
nary, but the rule is, that a motion by a married woman can only
be wade by her next friend. Pearse v. Cole, (16 Jurist, 214.)
The spplication must thecefere be refused.

CroORS v. STREET.
Sale under decrec— Nuying purchase money inlo court.
A purchaser of real estato, at a salv under the decree of the court, will not be ore
ered 1o pav the amount cf his purchase miogey into court until tho title has
been secepted or approved of,

In this case o sale by auction of certain real estate had taken
place under the decree of the court, at which one James Meteaife
had become the purchaser of a portion of the cstate sold, who
having neglected to pay io his purchnse money after several
demands made upon him for that purpose, & mction was made by
Morphy, for the plaintf], for an order directing the purchaser to
pay the amouut of his purchase woney into court,

Hawkins, contra

Per Curiam.—This is an application for an order that Metcalfe,
the purchaser of & portion of the property sold under the decreo
in this cause, may pay nis purchase woney into court.

This sale touk place or the first of June, 1859. Ten per cent.
was paid at the time of 3ale, in nccordance with the conditions,
and the residue was to be paid, and the conveysnce executed, on
the 220d of August.

Aa affidavit bas been filled in opposition to the motion, in which
the solicitor for the purchaser states that he bad applied repeatediy
to the plaintiff’s solicitor for nn abstract of the title, but that up
to the 22nd of August no abstract bad becn delivered; and Mr.
Hawkins contends that the motion is irregular inasmuch ss the
titie bas neither been accepted nor approved, although he admits
that an abstract was delivered a few days before the motion.

The practice rpon this poist is not so clear as we might have
expected to find it; and certanly the course pursued by the
plaintiff's solicitor in this case, bas been, for sowe time, the uni-
form practice of this conrt, But :f Wwould secm nevertkeless, the
objection is well founded:

it is clearly scttled now, slthough the point appears to have
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been doubted in Lord Erskine’s time, that purchase money will
not be ordered into court, evecon when the purchaser negiects to
atteud the wotion, unless the title has been either accepted or
approved, (2 Danl. Pric 1 Eng. Ed. p. 919, and cases cited ;
Rutter v Murriott, 10 Beav. 34,) and 1t is cqually clenr that the
vendor’s soiicitor may move for u reference as to title when the pur-
chaser neglects to take that step on his own behalf. (S2gd. V. & P.
11th ed. p. 71.) The practice is stated by Sir Edward Sugden in
this way: *If the purchaser neglect to complete his purchase,
the practice is for the sel'er to confirm the report, and the~ if the
purchager i3 supposed to be responsible, to get an order to enquire
whether the party can make out a good title, and if he can, to
obtain an order upon the purchaser to completo his purchase.”

Now as the vendor has a right to an enquiry whether he can
make out o good title, but has no right to an order for payment
of the purchasc money into court until the title has been either
accepied or approved, it would seem to follow that the preseut
motion is, under the circumstances, irregular. It cannot be re-
gular to ask that which it would be clearly irregular to grant
And the books in ordinary use would seem to shew that view of |
the practice to be correct, although Mr. Smith would seem to state |
it differently.  In Ayckboura’s Practice it is said, 3rd ed. p. 482,
speaking of the order to puy in purchase money, ‘‘an order for
such purpose, however, cunnot he obtained until the purchaser
bas either accepted the title, or the master, upon a reference as
to title, has reported that a good title can b2 made.” And in
Jarman’s Practice it i said at page 310: ¢ Butbefore this motion
cun be made he must have accepted the title; or it must have been
certified that a good title can be made.”’

The motion, therefore, must be refuscd, but, under the circum-
stances, without costs.

Ix Re Kexxepy.
Infants and the stalute 12 Vic., ch. T2,

In applying for the sale of real estate sottled upon infants, the mother, by whom
tho spplication was made, was rejuired to joic ju the conveyance for the pur-
posa of surrenderfog the lifo-inwecest vested 1o hor under the set*!:meut.

This was an application by Leith on behalf of Mrs. Ferrie, for
an order to eell a portion of the real estate settied upon her child-
ren by a former husband.

Estex, V. C.—1 think I may fairly consider that Mr. Kennedy
died insolvent, and that nothing is coming to the children from bis
esiate. [ think that Mrs. Ferrvie should make an affi favit, or that
it should be shewn to my satisfaction that the property shc holds
is hers absolutely, and that the children bave no intcrest inm it.
It will then appear that the only property these children base is
that mentioned in the petition.  Mrs, Ferrio or her husband isnot
bound to maintain them. I think, therefore, that a proper case |
will then be presented for a sale of the Mountain property, as the
produce of the Ilughson-street property is wholly insufficient for
the purpose, and the Mountain property being hkewise exposed to
waste aud dilapidation, I sbould, however, see the settlement.
It may be necessary for Mrs. Ferrie to makoe nn appointwent io
favour of the children. Mrs Ferrie must joic in the sale, and must .
surrender ber hfe-interest for the maintenance and eduacation of
tho chiidren.

R McDoxawrp.
Infants and the statute 12 Vic., ¢k T2
In directing the sale of infants' real estates the court is not governed by the
consideration of what 15 most for tbeir presont comtort, but what 1s for their !
ultinate benatit The court will order a sale of 2 portiin of au infant’s wstate |
10 bave tho rest when it 1s made to appesr to be for the beaefit of the infant. |
This was also a petition presented for the purpose of selling a
portion of an infant’s real vstate to pay off a mortgage existingon |
another portion thereof, known as the Homestead.

Esten, V. C.—T think it may fairly be considered within the

McDonald. and which appears to be part of tholot C., of which
therefore the family appear to retain about 150 acres.  The mort-
gage is ovidently intended as an indemuity agmunst tho deed for
the ifty-five acres not being forthcoming, and if the government
would not accepi a separate sum for the 65 scres, und the whole
tot C. becawo lost through the default in payment of' the govern-
went price, no doubt Beattie could recover the whole amouut of
his mortgagoe sad interest. It may be expediontand for tlc benefit
of the infauts that the residue of lot C should be sold in order to
prevent tho foreclosure or sale of the 70 acres, but it is impossiblo
oot to seo that tho wothor who presents this petition is looking
ratber to the present comfort of hersell and hier children than to
their eventual guod. The interest of the infants, howerver, is the
only thing that this court can considor, and 1n making the caquir-
tes which 1 am about to direct, the master must bLear this fact in
wmind, namely, that ho is pot to consider the preseat comfort of
the family 80 much as the ultimate good of the infants. The
evidenco i8 very imperfect, and has not been properly taken, as
it ought all to be taken by the master. I shall therefore refer it
to the master at Sarnia to enquire and state what property real
and personal Angus McDonald possessed at the time of Lis death,
and what has become of it; what debts were due to him, and what
debts ho owed ; to enquire into and state the particulars of the
transactions with Beattic, and whether the 55 acres sold to him is
uot part of lot C mentioned in the petition, as still belonging to
the family; and to enquire into and state the condition of the 70
acres and of lot C. respectively, and how much is duo ou lot C.,
and the respective values of lot C., or so riuch of it as still belongs
to the family, and of the 70 acres, end how much lot C., or so
much a3 still belongs to the family, would probably produce on a
sale; and how much money would be required to procure a patent
to be issued for the 55 acres purchased by Beattie, and whether &
patent could be procured for such 55 acres without procuring a
patent for the whole lot C. ; and if the master shall bo of opinion
that it is expedient, and for the benefit of the ianfants, that the
residue of lot C should be so!d i.. order to exonerate the 70 acres
from the mortgage to Beattie, he i3 to state his reasons; sud in
waking the foregoing engniry be is to coamsiler only the interest
of the infants, and he is not to take into account the comfort or
welfare of any person or persons, and he is to examinc the infants
separately and apart as to their consent to a gale of their interest
in lot C., for the purpose beforo mentioned, and he is to explair
the matter to them.

Simpsox v. Tue Orrawa axp Prescorr Rainway Coupaxy.

Recerver—Appantment of.

A rocsiver, though aa officer of the court, stauds in the position of trustee to all
interexted ju the estatoor fund. therefore ‘n makiog the appolatwent the court
will enduavour to aeloct a psr«on unexioptivnable to all purties not only oo tho
score of fitaess and competency, but also w resards the tectings of friendship or
disltke between the person pruposed aud those with whom he, iu the discharge
of s duties, will be Hkely to bo brought wnto frequent communication.

In this case the receiver of the revenues of the railroad had been
ordered, in consequence of the company baving made default in
payment of the interest due upon certain boods of the company,
and the plaintiffs baviug submitted the name of » person, his ap-
pointment wag opposed on affidavits, getting forth ihat as between
himself and the president of the company, o strong feeling of an-
tagonism existed, and although perfectly fit and competent in all
other respects, the consequence of his appointment would probably
Le that the interests of the company would sustaiu ipjury by rea-
son of the waant of friendly intercourse hetween the receiver and
the persous interested.

The facts are more fully stated in the judgment.

Read uad Strong for the plaintiff.
McDonald, contra,
Serauas, V. C —When a recciver is appointed it is on behalfof

scope of the act tc «ell part of the infant’s property to save the II all interested in the estate or fund which heis appointed to receive ;

rest, when it appears to be for the bencfit of the iofant.
present case the Homestead, conuisting of 70 xcres, is exposed to
loss by reason of the mortgage to Beattie, who will be entitled to

In the !

and, therefore, though an oflicer of the court, he stands in the

position of trustec to all.
The casc of Wilkins v. Williams, (8 Ves. 588.) contains a stroag

recover on it, I presume, whatever it may be necesssry to pay to | espression of opinion by Lord Loughborough in favour of the ap-
tho government in respect of the 55 acres purchased by him from | pointment of a person proposed as receiver by » mortgagee; but
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inarmuch as any 1023 occasioned by o receiver fuils upon the mort-
gagor or s estate, he s clearly interested in the appointinent of
o proper person, and when the estate is o suflicicut security, even
moro interested than the mortgagee.

With regard to Mre larais, the geotleman proposed in this case
by the plantiffs, ns fitness as o wao of integiity and business
habits iv not impeached. The objection is, that ho and Mr. Bell,
the presudent of' the railway compavy, are upon a fosting if not
of bost lity, still of unfriendliness towards each other, such as
would probably operate to the prejudice of the company if he
were appointed receiver.  Mr. Harris, upon his examinauon, denies
thit he bas any feeling of antagonism towards Mr. Bell, as presi-
dent of the railway company, or indwvidually.  Upon being usked,
however, if he had ever written anonymously in the newspapers
against Mr DBell, in any capacity, be denies having written ngainst
hua as president ¢f the raillway compnuy, or respecting the man-
agement of the railway, but he declived to answer further, on the
ground thatit wav not a proper matter for eross-eXanination upon
Ins nffi lavit.  Upon being further usked if he bad wntten letters
published in the Montreal Gazette, reflecting upon Mr. Bell iu any
capacity, hesays: ¢ I cavuot answer without geeing the letters,
if there arc any such.”

It is further suggested, that some ill-feeling exists on the part
of Mr. Hurnis, arising unt of the removsl of the railway account
from the Montreal Baok, of which Mr. Harris was andis the agent
at Ottawa ; and which Mr. Harris says in his examination, were
removed in spite ¢f a pledge given 1o the contrary. Poltical
differences. Mr. Bell baving been a cacdidate for the representa-
tation of Ottaws, are also referred to, but they do not appear to
have been of such such a nature as to make Mr. Harris objection-
able on that score.

Now upon this application it i3 not mecessary that I should
adjudicate between Mr. Harris and Mr. Bell as if they were parties
to a suit, or that I should find upon legal evidence whether Mr.
Harris did write against Mr Bell in the papers, as it is suggested
that he did.  Mr. Harris is proposed as a trustee, and in the dis-
charge of big duties, will, I apprehend, necessarily have to com-
municate with the president of the company upon its business
affairs, how much or how little I am uanable to say ; but if, as is
sworn, the road stands in need of considerable repairs, it must
almost necessarily become a matter of discussion between the
receiver and the president as to whut is necessary, and how it
should be doue, and the proceedings necessary in this court in
relation thereto, and so probably in relation to repairs from time
to time; new rails, new rolling stock, and the like.

If the motion was asto the appointment of a trustee to an estate
upon which were mines, or & colliery, in which discussions us to
conducting the business of the estate would necessarily arise
between the trustee and the owner of the estate, such trustee being
appointed for the protection of annuitant or otber creditor, would
the court hold such objections as are set up in this case sufficient
reasons against the appointment of such trustee ?

1 think it would; the court would think it desi able that the
trustes and the owner of the estate should be mutually free from
unpleasant feeling. 1t is not wise, unnecessurtdy, when two huve to
work together, toappoint asone ofthem o person betwecn whom nnd
the other there exists a feeling of unfriendliness, srd as to such feel-
ing on the part of Mr. Harns, I give full credit to bis disclaimer of
entertaining any fecling £ antagoaism against Mr. Beli, but can.
rot read his evidence without coming to the cunclusion thaut he
regards him unfavourably—I should say with suspicion and dislike
—and I mast add, that I think the inference is not a violent one,
that he bas written against him in the newspapers: he himself says
he cannot tell without seeing the letters if any there are,

Apnrt fror this feeling, the existence of which I must ignore,
I have no deubt that Mr. Hariis would be a perfectly fit and com-
petent person for the proposed office, and 1 decline (o appoist him
simply because I thiok it inexpedient under the circumstances.

There is no reason why some person entircly unexceptionabie
should not be appointed ; the plainuff should be at liberty to pro-
pose some such person, and [ think that a preference should be
gisen to the person named by hum, if no valid objection exists
agaiust bim.

It is not suggested that there would be any difficalty in finding

l

such o person, and 1 think it would not be a sound exercise of dis-
cretion ta place parties who liave to act tagether in & false position,
and that without any necessity for o doing.

In Re Freesay, Craiotg, AN Provproot, SoLiciToRs,
Custs— Tucation of.

Whera a rolicitor offered to make a deduction frem his bill. tho court held that the
manter should not chargo the solicitors with e costs of taxation, unless the
Uil had bren reduced onesixth by taxation judepondontly of the voluntary
dedaction,

Thie was an upplication to vary the terms of an order made for
the taxation of a solicitor's bill of costs agaiust his client, under
the circumstances stated in the judgment.

MeDonald for the solicitors.

Roaf, contra.

Fsrex, V. C.—1 do not think any of the groundsz on which thiy
order is impugned are tenable, except that 1t dves not include all
matters. The solicitors, however, waived this objection, and both
parties proceeded under the order to a considerable extent: after
which some difficulty arising in the mnster’s office, and it being
thought expedient to obtain a fresh order, they could not agree
upon its terms. I cannot very well understand the contention with
respect to the amount of the bill of costs. 1 think, however, that
the golicitors were right in requiring the entire bill to be subjected
to taxation; and then in muking the promised deductiou ; but I
think the master should not have charged them with the costs of
taxation, unless the bill had been reduced one-sixth by taxation
independently of the voluntary deduction. The solicitors were
wot warranted, [ think, in introducing the words limiting the timo
within which the report was to be obtained ; and they could, [
think, have been held to their agreement, as evidenced by the cor-
respondence; but Mr Davis, in bis letter of the 18th of February,
intimates that if Mr. Proudfoot insisted upon the introduction of
the words objected to the agreement might be rescinded; and Mr,
Proudfoot replies with a letter, which amounts, I think, to sn ac-
ceptance of that offer, apd thus the agreewment, which had been
acted upon to such an extent, was rescinded, and the partics
remitted to their origival rights, and the solicitors entited stricto
gure to discharge the order; but uuder the peculiar circumstances,
I think I cught not to discharge it, tho client undertaking to pay to
the solicitors al! that is due to them in respect of other mattery,
aud not to require the removal of the books from the office of the
solicitors. I award no costs to either party.

In Re Foster.

Consolidated Statutes U. C', ch. 86— Partilion— Noltfying wncumbrancers.
Partition. whero ordered, is 1o be tnado by the resl representative,
The questinn whether partition or 8ale should be ordervd. Is proper to be referred
to the resl representative, who i to make sile if ardered.
The court may order a sale In the first instance, 1f it sew fit.
Thrﬁg‘urt wiil use its ownu machinery for carrying tho purposes of tho act into
L2 .

This was? an application by petition tor partitition under the act
20 Vie., ch 65, Consolidated Statutes of Upper Canada, chapter,
86. R. Martin for the petitioners.

Earrx, V. C.—Al necessary parties are present, sod thercfore
the petition may be allowed in terms of the uct oi parlisment, and
Jjudgment of partition pronounced upon it.  The order sbould de-
fine tho estates of the different parties. I think some ew:idence
should be offered as to the family of Hugh Foster, 80 us to shew
who were his co-heirs. There is not even an affidavit in verifica-
tion of the petition. The real representative 13 to make the par-
tition, if one beordered. It would seem to be proper, if desirable,
to refer the question of partition or sale to the real represeatative.
(See sec. 21.) The real represcutative is to make the sale if it be
ordered. No power of sale is cxpressly given except upon tho
report of the real representative; but it would appear that the
court can order a sale in the firgt instauce, or upon the report of
the real representative, if, on an order for partition, he sbould
think a partition unadvisuble. and should so report to the court.
1 am not at present smtisfied that a sale is necessary ; and 1 think
some evidence should be adduced on that head. Suppose a sale
to bo ordered, the next step is to make incumbrancers parties.
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(See see. 27 ) The court will uso its own machinery for enrrying ' The Jefendants seek to open publication in arder to prove a con-
the purposes of the act into effect, 20 far as poxsible cousistently versation between Cuthbert, who is named in the pleadings, and

with the express direcuions of the act, of which the provisions are | one of the defendants.

The attention of the defendants to Cuth-

somewhat «ingular, and do not appear to have been necessary or | bert's connexion with the premises is ealled expresaly by a «tate -
to have effected any improvement 1n the practico 90 far as courts ! ment in the bill which alleges that Pinhey, the testator, with the

of equity are concerned.

veyanco to the infant H. C Foster, 1 do not sce how it is to be ! sell these premises to Cuthbert.

With regard to the mistake i the con- ' consent of McVeigh, nnd us bis agent, in 1812 ov 1813, agreed to

Now surely it would havo

recufied. A bill would be necessary, and it is difficult to under- | oceurred to any one diligent in tho maintenance of bis supposed

stand how a mere volunteer could maintain such a bill,
that no consent could be given for the infant Elizabeth Bowes.
Probably some method may bo discovered by which this lot may
be secured for the infant H C. Foster, in furtherance of the inten-
tion of the father. The only person to be considered is the infant
Elizabeth Bowes, aud her interests may be sufficiently protected.

Braix v. TERRYBERRY.
Opening publication—Fureign commassimi.

Whera it was considered conducise to the ends of jusuice, publication was opened,
aud leave given to examiae further witnesses, and to §zsue s foreign commission
on paynent of coats and upon the terms of evamining tho witnesses In Canada,
at the pext examination term, and the wittiesses residing out of Canada,at the
aaue term. or hy foreiga commiston §n the meantime. if the litter, the com-
missioa to bu returned and doporitivns disclosed two wosks befirs the examfoa-
tin term it appearing not to be owing to the uegligencvof the party upplyiog
t1 at the evidence bt not been taken befere.

This was an application by Scost for the plaintiff to open publi-
cation after tho examioation of witnesses before the court at
Hamilton.

The circurnstances under which the application was made eppear
in the hend-note and judgment.

Wilson, contra.

Srragee, V. C.—1 have read the affidavits upon which this
application is founded, and the depositions taken, and upon tho
wholo think that it w1ll probably be conducive to the ends of jus-
tice that the application should bo granted.

I think it was not through the negligence of the plaintiff that
the witnesses, whose evidence it is now desired to take, were not
examined at the same time as the other witnesses ; and, when the
evidence was about to be taken, the plaintifi’s coungel intimated
that there were witnesses resident abroad whose attendance he had
been unable to procure, and that he should apply for leave to
examioe them. The issue was upon the defendant Terryberry,
and bhis counsel intimated no desire to postpone the examination
of his witnesses, but preferred to proceed, and witnesses ou both
sides were cxamined, the learned counsel fecling probably as I
incline to think is the case, that he would not suffer any serious
disadvantage from the disclosure of his evidence.

The application should be granted upon payment of the costs
of this applicauon, and of a coupsel for attending e<amination of
witnesses—which 1 fix at £3 '%s.—and upon the terms of the
witnesses residing out of Canada being examined either at the
same examination term, or by foreign commms~ion in the meantime;
if by fureign cominission, the commission to be retursed and the
depositions disclosed at least two weeks befura the examination
term. The commissioners to be appointed in the usual manner.

Marroca v. Pixuey.
Opeming publication.

The eourt refused to open pullication in order to obtain evidence of an alleged
conversation butween a person mentioved in the pleadings and cne of the
defendants.

This was an application by Strong to open publication, on the
grounds disclosed 1n the affidavit of the defendant Charles Hamnett
Pinhey, setting forth, that since the examination of witnesses
before the court in Ottawa, he bad discovered that one Cuthbert,
tbrough whom plaintiff claimed title, had had a conversation with
onc of the defendants, the effect of which bad a material bearing
upon the poiats in issue, and tending to support the defence of
the defendant.

Frzgerald, contra,

Vaxrovsuxet, C —At the time of the application I thought the
motion hould be refused, but before finally disposing of it, have
consulted my brother ILsten, before whom the evidence in the
cause was taken, and my interview with him has only confirmed
meo in my first opinion.

It isclear  rights, tc have taken the trouble to refor tc Cuthbert, and enouiro

of him how this transaction occurrcd, and what parts respectively
McVeigh and Pinhey took in it, The not doing =0 seems to mo
negligence. to counteract which pablication should not be opened ;
a thing never lightly to be done, to let in evidence, which would
not be conclusive, if of much effect at all upon the case. If tho
conversation occurred, and the admission made afier the mortgage
to the plrintiff was executed, it is very doubtful whetaer it could
affect his position thereunder.  If made belore, it wonld be of little
immportance, as there was then 1o court of equity in which the
defendant McVeigh could assert any right. The court never en-
courages applications of this nature ; and under the circumstances
stated, I think the motion 1nust be discharged with costs.

ENGLISH CASES.

PRIVY COUNCIL.

(Present—The Right Hon. Lord CuzLmsronp, K¥igar Druee, L.J.,
Torsee, L J., and Sir J. 1. CoLkringE )
Bagwern v. Kiupors.

Sale~Tender of goods— Rafusal to acorpt— Actvm for non-acceplance—Dameages—
Furm of action— dctien for goods bargained and sold.

B. agreed to buy five tons of hops ¢ good quslity from K., to bo delivered by K.
K. sent & large quantity, far excoeding five toos, and B., after inspection,
refused to roceive any of them, as belng of bad quality. K. nuver tendered
the spocific quantity of five tons, and tovk the wholo parcel away, and then sued
B for tho price of sive tons:

Held (reversiug the yudgment of the Court of Q. B. of Lower Canada), that. as the
flve tuns had never beon separated from the parcel and there was no compieto
delivery, It could not sue fur the price bat could merely recover damages for
nozl-acceptance, and the wmeasure of such damagws was the difficrence botweon
the contract price and the markel price at the Jme when the contrac: was
broken. {March 5, 1S62.)

This was an appeal from a judgment of the Q B. of Lower
Canada, reversing a judgment of the Superior Court of Lower
Canada.

An action wns brought by the resp. for breach of a contract by
the app. to deliver 5 tons of hops.

The resp. were hop merchants, aund they agreed in writing to
deliver for three years, viz. 1855, 1856, 1857, five tons weight of
hops each year, the hops to be good and merchantable, and of the
growth of cach respective year, to be paid for at the rate of qre
shilling, Halifax curreucy, per pound oo delivery. The bops to
be delivered free in Quebec.  The declaration, after setting out the
contract and the amount due for hops deliverable in 1856, averred
that the plts. were ready to deliver five tons of good merchantable
hops of the year 183€, and requested the deft. to accept and pay
for the same, but he refused, whereby the plts. lost the benefit of
the sale, and were put to expense in cartivg away and warchousing
the hops, and the plts. claimed the full contract price of the bops.
The deft. pleaded that the hops were worthiess, and by anotber
pleading known as ¢ defense au fond en fait” put in issue ull the
material averments in the declaration.

At the trial it was proved that the pits. carted and sent todeft.’s
brewery eigbty-two bales of bops, which far exceeded in quantity
five tons, and plts. tendered of this quantity five tons, hut deft.,
after inspecting, refused them and netver accepted them, aod
the whole eighty-two bales were removed by the plts. and stored.
No particular five tons were ever separated or sct apart from the
mass.  Contradictory cvidence was given as to quality of the hops.

The Superior Court dismissed the nction on the ground, that,
as the declaration did not contain a proper allegation of tender of
the hops, there could be no claim for the price of the hops, ag
goods bargained and sold.  From this judgment the plts. appealed
to the Court of Q B. of Lower Canada.

Tho deft. in his appeal before the Q. B. contended, amongst
other things, that as the contract was only an exccutory contract,
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and no specifio ~r particular five tons of hops had heen set apart
or distinguished from the bulk, no property in any of tho hops

|

dered and offered to deliver five tons weight of good and merchant-
able hops, the growth of 1856, and requested tho deft. to nccept

passed to him, aund thorefore he was not liabl2 to an action for the ! and pay for tho same, yet that the dett. refused o nccept of or

full contract prico; and further, that in point of law, tha true
mensure of dnmages, if he wag liablo at all in the action, was the
ditferenee between the coutract price and the market price at the
time of the alleged breach; and that, as the plts. in the acticn
bad adduced no evidence of such market price, and had gone only
for the whole contract price as for & debt, there was no evidence
of ary damage, and conscquently, no sufficient materials before
the court upon which they could give a judgment in favor of the
plts. ; he also contended that the weight of the evidence was io his
favour, ns showing that the hops were not according to the contract.

Tho court of Q. B., on tho 14th December, 18568, gave judgment
in the snid appeal, and after reversing and annulling the said judg-
ment of tie said Superior Court, proceeded to give the judgment
which they considered the court below ought to have rendered,
and thereby they adjudged that tho present app., tho deft. in tho
action, should pay to the the present resps. the pits. 1. the action,
the sum of 630L. of current money of tho province, beirg the full
contract price of tho hops, together with interest on the suid sum
from the 3rd of January, 1857, and costs of suit ns well in that
court as in the court below ; and they further adjudged that, upon
such payment, the deft. should give to tho plts. a delivery order
for five tons of the said hops. The grcunds upon which the said
judgment proceeded, were as follows: That, as the plts. bad sent
to the deft ’s brewery eight tons of hops, and then tendered the
same to him for his acceptance of five tons ; and that as the deft.
had refused to accept them on the ground that they were unmer-
chantable, wheo he ought to have accepted them, it appearing to
the court, by the evidence, that they were according to the con-
tract ; aud that as the plts., upon the deft.’s refusal to accept tho
hops, had stered the whole in bulk; and as the pits. hed done all
they were bound to do; and as it was by the deft.’s own act that
the specific five tons were not set apart and distinguished from the
bulk ; and as he had neglected to set five tons apart when it was
in his power to have done so—the five tons, although not distin-
guished from the bulk, were, when so stored by the plts, at the
deft.’srisk, and the property therein had pagsed to the deft.; and
that as the plts. were entitled to specific performance of the con-
tract; and that no objection had been made ty the deft. to the
form of the declaration; and that the only defence taken by bim
was as to the quality of the hops; and that as there was, in the
opianion or that coart, no necessity for further allegations of tender
in the declaration than thoso coutained therein; and that it was
the duty of the deft. to have gone o the store, and bave claimed
the hLops; they considered the judgment of the court below
erroneous, and procceded to reverse the same as aforesaid.

From this judgment the plts. now appealed.

M. Smith, @ C., and W. Williams, for the app., contended that
as the contract sued on was an executory contract, and no specific
Lops were bought >r sold, and no property passed to the app., it
followed that he conld only be liable to pay damages, and not the
full price, and the damages consisted of the difference between the
contract price and the markev prico at the time the contract was
broken: (Bush v. Davis, 2 M. & 8. 403 ; Cunliiffe v. Harrison, 6
Ex. 903; Potbier, Contrat do Vente ; Dalloz Repertoire de Legis-
lation, ¢. 3, sect. 1.

Manistry Q. C. and Holland for the respondents.

Judgment was delivered by

Lord Creryszonp.—This is an appeal from the judgment of the
Court of Q. B. of Lower Canada, reversing a judgment or the
Superior Court of that prov nce given in favour of the apps. in an
action for not accepting cud paying for a parcel of five tous of hops
under the following contract signed by the respective parties:—
¢ Quebec, 6th March, 1855. Mesars. Kilborn and Murrell sell,
and Joseph K. Boswell contracts for dolivery to them for the
following threc years, viz. 1835, 1856, and 18567, five tons weight
of hops, to be good and merchantable, and of the growth of each
respective year, to be paid for at the rate of 1s. Halifax currency
per b, on delivery. Hops to be delivered free in Quebee.” The
declaration in the action, after stating tho terms of the contract
and the amount due tc the pits. for the bops deliverablo in 1856,
proceeded to aver that the plts. were ready and willing, and ten-

nay for the said hops, whereby the plts. not only lost the benefit
of the snle, but were put to great eapense and trouble in carting
away and stowing the bops in a warehouse, and in other respects
the whole to the damage of 6G0{ currency, for which sum they
prayed judgment, together with interest and costs. Tho deft.
pleaded that the Laps tendered by the plts. in fulfitment of the
contract were bad and unmerchantable, and unfit to be used in his
business ; and as he also pleaded whatis called a defenco aun fonds
en fuit, tho effect of which was to put in issue all the material
averments in the declaration.

It appearcd in evidence that the plaintiffs having in their
possession a quantity of hops of the growth of 185G, sent to
the defendant’s brewery a portion of them, consisting of cighty-
two bales, which greatly cxcceded the weight of five tons. Tho
deft. desired that the hops should be unloaded from the sleighs
in which they were brought, in order that he might inspect them;
and the hops were accordingly taken out of the slaighs and pluced
in the deft.’s brewery, the plts. agreeing to take the hops away
again if the deft. should not accept them.  After the examination
of o few of the bales, and a tender of the bops in two separato lots,
one containing fifty-three bales, and one twenty-nine bales, but
without apy tender of the specific quantity of five tons, and with-
out anything baving been dupe by the plts. to distinguish that
quantity from the rest of the bales, the deft. refused to accept the
hops, and they were conveyed away by the pite. and deposited by
them in a storchouse in the town of Quebec. There the hops were
exsmined by pereons on bebalf of the respective parties, for the
purposc of ascertaining their guality, and the plts. again offercd
to deliver five tons of hops to the deft., but down to the tume of
the commencement ef the action, the~ had never weighed or get
apart five teus of hops, so as to separate and distinguish them
from the larger quantity deposited in the storehouse. A great
number of witnessess wera called on both sides to prove that tho
hops were, or were not of the quality stipulated for by the contract.
But, unfortunately, this very long and expensive inquiry has
becomo entirely fruitle.s, fiom the course whick the cause after-
wards took.

The learmed judge of the Superior court treated the action as
one brought to enforce the performance of the contract by com-
pelling the defendant to take to the hops and pay the price; and
as the plts. did not by their declaration offer to deliv/ r to the deft.
the quantity of hops in pursuauce of the sgreement, aund as the
ten.2rs alleged in the declaration were not tollowed by a request
that they might be judicially declared to havebeen good and valid,
he dismissed the action with costs, reserving to the plts. the right
of appeal.  This judgment, however, was reversed by the Cour: of
Q. BB, the Chief Justice dissenting from the reasons on which it
was founded, and the other judges declining to enter into them,
considering them as objections which the judge had no right
to raise, the parties themselves having waived them. The Court
therefore proceeded to proncunce its own judgment, that the deft.
should, within fiftcen days from the service upon him of & copy of
the judgment, pay to the plts. the sum of 560L currency (being
the contract price of the hops) with interest, and that upon pay-
ment the pits. should give to tho deft. & delivery note upon the
occupier of tho store where the hops were deposited for the
delivery to the deft. of five tons weight, to wit, fifty bales of the
hops which had been tendered and stored, 8ad that upon defsult
of payment within fifteen days, and upon leaving with the prothon-
otary of the court the delivery order or duplicate, one for the deft.
and tho other to remain of record, execution should igeue against
the defendant.

Even if this judgment were properly adapted to the form of
action chesen by the plaintiffs, it would bo open to great objec-
tion. By the contract, delivery is to precede payment; by the
judgment, payment is to be made, not merely be.for‘e, but without
any delivery. The deft. is adjudged to pay within fifteen days
after service ¢f & copy of the judgment ; if be dees not, the phs.,
by merely depositing with the officer of the court the delivery order
in duplicate, would be entitled to sue out execution. ~And, sup-
posiog the deft. should pay the wmoney and obtain the delivery
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order, the plts. would have discharged themselves of evuiy daty
imposed on them by the judgment, and yet the deft. might be un-
able to obtain the hops in accordance with the coatract, in conse-
quence of the storekeeper haviog a lien upon them, or by the luss
or deterioration of the hops, while they were at the risk of tho
vendor. But theapp. coutends that, looking to the form of action,
the judgment is one which it was not competent to tho coart to
pronounce. He says that the action is brought, not to compel the
perforinnce of the coutract, but fur dumages for breach of the
contract by the def.. in not accepting the hops, und that the proper
measure of damages in such an action i3 the differeuco between
the contract price and the market price at the time of the refusal
to perform the coutract.

1f this question were to bo decided by English Law, there
could be po doubt as to the extent of the defendants liability
under the circumstances of the case. Where thero is a sale by
weight or measure, and (to use Lord Flienborough's language
in Busk v. Paris, 2 M. & 8. 403) ** any acts are to be done to
reguluate the identity and individuality of the thing to be delivered,
it is not in a state fit for immediate delivery ;" aud no action for
goods bargeined and sold can be maintained to recover the price.
I'he only remedy open to the vendor (if the circumstances of the
case give him a right to complain of a breach of contract) is by an
action for non-acceptance. The nccessity of separating and dis-
tinguishing the article sold from a large quantity in order to con-
stitute a complete delivery, cannot be more strongly exemplified
than in the casc of Cunliffe v. Harrison, 6 Ex. 903, which was
cited in the course of the argument for the appellant.

But the resps. contend that, whatever may be the law of England
on thissubject, the caseis to be tried by the old French law, in which
the principles to be applied are different; aud that by that law a
vendor in some cases may recaver the full price agreed upon where
there bas been no complete delivery of the subject acording to the
terms of the contract. Their lordships have been referred, in
support of this view, to the civil law, and also to the writings of
various jurists, and particularly to thic treatise of Pothier, *Du
Contrat du Vente,” which contains all the learning upoen the sudb-
ject. A very few passages from this treatise will show that there
is no material difference between the Enghsh law and th: old
French Jaw with respect to the completion of coutracts. Pothier,
in his treatise, partie iv., fol. 309, states with his usual clearness
when a contract is to be regarded as pertect, and when itisimper-
fect He says: ¢ Ordinairement le contrat de vente est cense
avuir regu sa perfection aussitoi que les parties sont convenues du
prix pour lequel lachose serait vendue. Cetto rigle a licu lorsque
la veut est d'un corps certain est qu’elle est pure et simple. Sila
vente est de ces choses qui consistent tn quaniitate ¢t qui ge vend-
ent au poids, au nombre, au i I mesure, comme si P'on a vendu
dix muids de blé de celui que est dans un tel grenier, dix milliers
pesont de sucre, un ceat de carps, &c., la vente n’est point comp-
tée car jusxu'd ce temps, nondum apparet quid venterit.”” So far
the law is tolerably clear; but upon the question whether, when
goods arc sold by number, weight, or measure, the property is
transferred to the buyer immediately, or only after the goods have
been counted, weighed, or measured, there is some Qifference of
opinion. Dalioz, 1n his ¢ Repertoirc de Législation de Doctrine
et de Jurisprudeace,” tit. ¢ Vente,” ch. 3, sect. 1, ranges the ju-
rists upon the opposite sides of the question, and suggests n dis-
tinction to reconcile the d'flerence between them.  Ife putsacase
where the seller says to the buyc X agree to scll you 20 many
gallons of wint in such a cellar . so much a gailon.” Here (he
says) is not only a sale by measure, but also a sale of an unde-
terminate thing ; therefore suck a sale doesnotoperate as an ime-
medinte transfer of the property.  And hendds, ¢ tout e mond est
d'accord sur ce point.”  But where the vendor says ¢ I agree to
sell you all the wine in this cellar at so much a gallon,” here the
doubt arises. In this latter cave the thing (s ascertained, and it
may be said there is no reason why the property should not pass
immediately to the buyer.  But cven in such a case Dalloz stateg
his concurrcuce with the opinion of Troplong, that until the
measurement the wune remains at the risk of the seiler.  Itis true
(he says) the thing is ascertained, but the price is not; the price
1s, like the thing itseif, an essential clement of the sale, and the
ascertainment of the price is not less necessary than the identifi-
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cation of the thing is to the completion of the contract. The
delivery of the thing, and its being at the risk of the buyer,
appear to be convertible terms, and it seems clear from all the
authorities, that upon a sale by weight or measure, urntil the thing
is uscertained by weighing or meesuring, it remaing at the risk of
the seller. Pothier, in the same section (309) which has been
already referred to, says, *¢ It is only after measuring, &c., that
the thing sold is at the risk of the buyer.” ¢ Car les risques no
puivent tomber qua sur gquelque chose de détermine.” It is diffi-
cult to understand how the vender can have any claim to receive
the price of the thing contracted for until he bus separated it for
the uso of the buyer, Untsl it is ascertaived and ideutified, it
may be properly said to bave no existence. And yet tbere is one
short passugo in Pothier (sect. 309) which is opposed to all his
reasomng in the same section, upon which the resps. rely as es-
tablishing the propriety of the judgment in their favour The
passago is this: ** Il est vrei que des avant l2 mesure, le poids, le
compte, et JdesV'instant du contrat lea engagements qui en naissent
existent. L’acheteur a dis lors action contre lo vendeur pour so
faire livrer 1a chose vendue, comme le vendeuar a action pour le
paiement du fruit en offrant dele livrer.” One may fairly ask, to
deliver what ?  The contract does not give the thing existence; it
depends upon the vendor himsclf whether it shall ever exist.
When there is a condition precedent to his right to the price un-
performed by him, it is diflicult to understand how he can recover
the price upon the mere offer to perform. Thbe C. J. treats the
present case 83 one where the vender has executed his contract
and bas done all that depcads upon him to entitle him toan action
cx vendito ngainst the vendee, aud be goes on to say that, from the
moment the vendor has offered to deliver the thing sold, and has
put the vendee in a position to receive it, the thing is at the risk
of the vendee. But how was the vendee in & position to receive
the hops in thiz case ? e could not goto the store and help him-
self out of the bulk to the proper quantity. And as to the hops
being at the risk of the vendee, the C. J. is here directly opposed
to the authority of Pothicr, in the passage wbich has just been
mentioned. It must alwags be boroe in mind that by the termsof
the coptract the delivery in this case was to be made by the vend-
ors, and thercfore that an actual delisery by them, or acts done
by them which were cquivalent to a delivery, were a necessary
preliminary to their being entitled to the price.  This the court
appears to have overlooked, for in their judgment they say that
it was fully in the app.’s power to bave set apart, distinguished
and takes away five tons weight of good and wmerchantable hops
from among the said bales,” thercby atiributing to the app. the
performaace of acts which by the contract belonged to the resps.
The judgment therefore proceeds upon false grounds, even if it
was competent for the court to give a different kind of relief to
that which the plts claimed in their declaration. The plts. de-
mand damages for breach of the contract on the refusal of tho
deft. to accept the hops tendered to bim. The court has converted
the proceediog into a suit to exforce the perfo-mance of the cou-
tract, wiich they order or intend to order, by their judgment to
be carried out. ‘Chis, the resps contend, they had a right to do,
aud they referved to a passage in 4 Gugot's Repertoire, verde
« Conclusions,” p. 351, which the court was sai¢ ‘o have acted
upon in a former case, that ¢ le juge peut rejeter, ccorder, ou
modifier les conclusions prises par les parties.” whether the
power thus described can be pushed to t. e extent of cnabling the
court to change the nature of the action, and to admiunister relief
entirely different from that which is sought by the plts., may be
extrenely questionable. But, if such a power exists, it can hardly
be exercised with propriety in a case wherc a party has tho
choice between two remedies.  Assuming that the plts. might
have instituted a suit to enforce the performance of the contract,
it cannot be doubted that they were at hiberty to waive this form
of proceeding, and to bring their zction to recover damages for
breach of contract.  And when they have deliberately preferred
the latter remedy, it ought not to be in the power of the court to
force upon them the other to which they made no c'aim.  Their
action is form and in substance a demand for damages merely for
the breach of the contract in not accepting the hops.  In <i.ch an
aciion, 1 sas vot disputed that the pits could not recoser tho
price of the hops, but only the differcnce between the contract
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price and the market price at the timo of the breach of the agree- .
ment

Their lordships, therefore, are of opinion that the judgment
of the Court of Q B is erroneous, and ocughkt to be reversed.
This—if nothing more were said—iwould have tho etfect of seting
up the judgraent of the Superior Court. But this judgment can-
not be supported. They will therefure recomsnedd to her Majesty
that both the judgment of the Court of ¢ B. and of the Superior
Court should be sct aside, and that a new tria! should be had be-
tween the parties. If uoder the defeace au fonds en fuut, the plts,
will be compelled to prove the averment that they tenderced and
offered to dehiver the hops, and will not be at hiberty to show that
the deft. waived a perfect tender, their lordships think that hetore
the next trial the plts. ought to be permitted to amend their decla-
ration by averring an offer by them to deliver the hops, and a
waiver by the deft., which it is probable & jury will have no diff-
culty in finding iv their favour; and this will clear the wa - to the
determination of the real question at issuo between the parties,
viz., the merchantable quality of the hops. Theiwr lordships thiok
that the costs of the appeal ought to he paid by the resps, anad
that the costs of the rule in tho courts below should abide the
eveat of the new trial.

Reversed with costs.
Apps.’ solicitors, Simpson, Rolerts and Simpson.
Resps.’ solicitors, Dawes and Sons.

UNITED STATES LAW REPQORTS.

SUPREME COURT OF PENNSYLVANIA,
M From the Legal Ialelligencer.
Scuernicer v. HorrLs, ef al.

1. Althsugh in Iaw & deed estops the grantor from denying that he had title in
tho faud conveyed. or that he did not inean to convey it in equity and good
consclence it ought to operate <0 far as 0 expross the intenuon and uader-
standiog of the partivs.

2. Courts of equ'ty havo power to reform written instruimncents at the instanes of
either plaintifs or defcodants, on the ground of fraud or nistake upon parol

vidence, whure no statutory provision interrenes

3. A court o1 law msay construo and eoforce & written jostrument as it stands, or
may wet it aride cltoguthor if there be zdequate cause, bl it cznoout compel
alterations to by wmade.

4. The statuto of frauds and perjuries does notstand in the way of the reformation
of a written fustrament by parol, upon theground of fraud ur mistake. nlthough
the effoct would be tc pass an estats by parol for tho statute must bo 20 con-
strued as Lo provent fraads and net to promoto them

5. Before = Chancellor can reform a writton fnstrument by parol ovidence, on the
ground of mlstake, ho must by satisfied that the mistake i< on both sides.

6 {n an attempt to reform & written inctrument by paral on the ground of mis-
take, 1t 1s ‘or tho Jury to fipd what was proved. but it 1 fur the court to say
whather the fact2s oend  stablish such x mutusl musuoderstandiog as wouid
make it & fraud to hold the pardes to thel. writing.

Error to tho Court of Common Pleas of Cambria County.

Ejectment by Phillip Schettiger agaiost Clemens Hopple and
Henry Hoppic.

The facts of the case fully appear in the opinion of the court,
delivered by

Woopwarp, J.—The only question on this record is, whether
parol evidence was admissible to prove that fourteen acres of land
were included by mistake in the deeds under which the plaintiff
cloims; and, instead of atternptiog to educe from the multitudi-
nous and jarripg authoritics on the subject of parol evidence, to
vary written instruments, a rule that would be applicable to the

question, 1 propasc to treat it upon its elementary principles.

The plaiotiff bolds tho legal title to the land in controversy, by
virtue of two several deeds of the defendants, duly exacuted and
delivered at different times, both of which describe the land con-
veyed by metes and bounds which confessediy include the fourteen !
acres. Ejectment by him, therefore, is strictiy an action at law, |
The defendants bave no iegal title.  And, at law, Heary Hopple, |
the immediate grantor of the plaintiff, is cstopped by his deed |
from denying that he bad title to the fourteen acres, or that he i
mesnt to convey it to the plaintff. In Kke manner Clemens js |
estopped from denying the title be conveyed to Heary.

Bui in equity and geod couscience those deeds ought to aperate |
oniy so far as they express the intention and understanding of the
parties: and if, indeed, the fourtcen acres were not bought sad |
soid, but were included in tbe deeds by mistako, the defendants |
claim thst the decds should be reformed so as to conform to the in-

tention of the parties. In other words, they are plaintiffain Chancery
secking n deeree that the fourteen acres be reconveyed to thew be-
cause included in their deeds by mistahe  Notwithetanduig tho
former action and the common law form of the present action, this
iy the proper light in which to regard the case—as upon all bind
answer, in which the defendants on this record would be plaintffs,
and the present pliinuff defendavt—they alleging the mistakeo
under oath, and he under oath denying it 1f then, the priaciple
that a plaintf cannot go into parol evnidence for the purpose of
obtaining a specific performance of a written agreement with &
veriation, though a defendant may resist it, were applied here,
it would exclude the evidence on this ground at once, nnd dismiss
the plaiutiff 's bill. Bat this priaciple, though settled in many
Eunglish cases, was successfully denied by Chavpcellor Keut, in
Gullespie v. Moore, 2 Johns. Ch. R 5Y8. He declared what every
one must feel to be true, that there would be a most deplorable
failure of justice if mistzkes could only be shewn and corrected
when zet up by a defendant to rebut an equity. Ever since that
cace, which was decided in 1517, it has been a conceded jurisdic-
tion of courts of equity in the Unpited States to reformn written
instruments, at the instance of either plamtiffs or defendants, on
the ground of fraud or mistake, upon parol.evidence, where no
statatory provision intervened. It is obviously an appropriate
branch of equity. A court of law may construe and eaforce the
instrument as it stands, or may set it aside altogether if there be
alequate cause; but it cannot compel alterations to be made, sud
ao avoidance of the eatire instrumnecot would be in most cases a
nulhfication, and not an affirmance of what was really meant ;
Adams’ Equity, 406.

How then would a Chancellor regard this defence if presented
in the form of a bill for the re-execution arvd correction of the
deeds?

In tho first place the statute of frauds and perjuries would not
stand in bis way, for, though the effect would be to pass an estato
by parol, yet the statute must be so construed as to prevent
frauds, aod not to promote them. And this would appiy where
mistake and not fraud was the ground of the relief sought; for
though a mistake does not necessarily include a fraud ; yet to set
up and use » written instrument for a different purpose from that
for which it was made, would be as inequiiablc as to take advan-
tago of an instrument fraudulently obtained.

But the Chancellor would have to be satisfied that the mistake
was on both sides—for if it be Ly one party oaly, the altered in-
strument will not express the intention of both. A mistake on
one side may be a ground for rescinding a contract, or for refus-
ing to enforce its specific execution, but it cannot be o ground for
aitering its term3a; Adams’ Eq. 411,

And what is the kind of proof a Chancellor would require ?
Chaoceller Keet, after reviewiog all the leading English casea,
says, in Gullespie . Moore, that the cases concur in the strictness
and difficalty of the proof, but still they all admit it to be compe-
teut, and the ouly question is, doex it satisfv the miud of the
court. lic quotes Lord lardwicke as saying it must be proper
proof, and the strongest possible proof; and Lord Thurlow's
remark, that it must be strong, irrefragable proof, the difSicalty
af which was so great that there was no instance of its prevailing
agaiust & party insisting that there was no mistake.

We can get an adequate idea of the degree of certainty to which
the parol proof must rise, oaly hy considering the value of the
testimony afforded oy decds solemaly executed betwceen the par-
ties. be rule in courts cf law, as already intimasted, is that the
writtean instrument contains the true agreement of the parties, and
that the writing furnishes better evidence of the sense of the parties
than any that caa be supplied by parol. And let it be rcmem-
bered that the oniy purposes for which deeds were inveated, aond
by the statute of frauds 8 writing signed was readered necessary
in regard to fand, were to sccure evidence of contracts certain as
to subject matter and interest.  They become, when exccuted, tho
ayreed emdence of the intent of the parties to what is conveyed. for
what e¢state, and under what coaditions of covenants. Donat,
cited in Best. on Ev. 239,

All that precedes their cexecution is presumed to havo been
abandoned by the parties, vxcept in the solitary instance of a dead
which, by the very terms of s contract is intended as a partial
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exccution, 89 in the case of Gurard v. McCulloch, 4 W. C. C. R.
992, If a man, says Glanville, acknowledge the seal attached
to a dJeed to be his own seal, he is bound to warrant the terms of
the deed, and in all respects to observe the compact expressed iz
the deed as contained 1n it without question. 'To overcome evi-
dence of such dignity and worth, parol proof ought to come as
near to absolute demonstration as any moral proposition can be
brought, and henee Chancellors everywhere, while asserting juris-
diction to reform deeds, have demanded a clearness and fulness of
proof to justify the exercise of so extracrdinary a power, which it
practice have amounted to anal™ost total abaegation of the power
itself.

1t is one of the peculiarities of the present case that there are
two deeds to bo reformed. On the 7th April, 1833, Clemens
Hopple and wife conveyed to Henry Hopple two picces of land,
contaning together about one hundred and seventy-five acres,
and including the fourteen acresin dispute. This is the first deed
in which the mistake is alleged to exist.

Henry Hopple had purcbased thirty adjoining acres of Henry
Keogh, aud obtained his deed therefor, on the 22nd June, 1818,
and at the same time the above deed, Clemens to Henry, was
executed ; there was.endorsed on the deed from Keogh to ieary,
the agreement between Clemens and Henry, which, without date
or signature, is furnished to us in the defendant’s paper book. It
is said that this is an agreement of exchange where the fourteen
acres wero sccured *o Clemens, though included in his deed to
Henry. I should be sorry to doubt that the object of this agree-
ment was just what is clmimed for it, because a doubt would imply
some comprehension of its meamng, and I confess its terms are
uniptelligible.  Be it however what it is claimed to be, o recon-
veganco of the fourteen acres to Clemens, it proves no mistake in
the deed, nnd if 1t did, how i3 Schettiger to be affected by it?
He was not privy to the agreement, it was not recorded, and he
had no notice of it. I say it does not prove a mistake in the deed,
but the very reverse. On the same day that a grantor conveys
one hundred and seventy-nine acres of 12ad to another, the grantee
executes a reconveyance of fourteen acres to the grantor. Does
that prove a mistake ir the deed? Quite the contrary. Both
parties must have known that the fourteen acres had passed by
the deed, else why the reconveysace? Aed if both knew that the
fourteen acres passed there was no mistake.

But now ay to thy witnesses, Bender and Baker. DBender was
preseut at the execution of the decd of Clemens to Henry, and
witnessed it. ¢ I don’t recollect anything said when the deed was
exccuted. Don’t mind anything said of the fourteen acres at that
time. I wrote the agreement on back of the Keogh deed. The
agrecment and deed from Clemens and Henry were executed at
the same time and place. Squire Luther and I were preseot. I
know the fourteen acres. It was agreed, as it states here, that
the old man was to have the foarteen azcres, more or Jess. I was
not present when the deed was written. It was said there that
day that the old man wae to have that land: that was the agree-
ment.” This evidence was objected to ns irrclevant, and consi-
dering that the question at issue was mistake or no mistake inthe
deed, it was most truly irrclevant.  Laying out of view the con-
fusion and inconsistency of tue statements of the witnees, what
mare do they amount to than proof of & conveyance and re.con-
veyance?! Tbe witness proves the deeds exccuted between the
father and som, and describes whut he understocd to be their
effect. The question of mistake rests then just where 1t rested
before—on the deeds—and this testimony goes for nothing. The
deods that day executed, interpreted as tbis witness interprets
them, excludes the conclusion of a mistake. The testimony of
B .ker, was, if possible, still more irrclevant. He tells us how
Clemeuns acquired the land ho conveyed to Henry, and how the
Jatter got the thirty acres of Keogh, and then says, ¢ they both
agreed that Henry ehould keep the fifty acres, and Clemens shoutd
have the thirty acres and the fourteen ncres for himself, and he
never sold it to Henry, but kepiitfor himself.” When thizagree-
ment was mnde, whether before or after the deeds, we are not
informed, but the witness was not present at the exccution of the
deeds-—does not speak of or allude to them, and of course, proves
no mistake in them or either of them.

Sach wss the evidence of mistake on which tho defendsuts

relied. Let us notico in what circumstances of the parties it was
offered, and permitted to prevait.

Heuary Hopple having obtained his father’s decd on the 7th of
April, 1854, as bifore stated. entered into nu article of agreement,
ou the 12th of September, 1853, for the sale of the same ove bun-
dred and seventy acres to Philip Schettiger, and agreed to make
““a good and indisputable title therefor, on the lst April, 1854.”
Accordingly, on the 1st of April, 1854, he and bis wife executed
their deed to Schettiger for tho land, in consideration of $2,600.
Schettiger weut into possession and farmed the fourleen ncres—
some witnesses think under Clemens Hopple, as they saw him
haul grain to the old man’s barn. Browne spys Schettiger told
him be farmed the fourteen acres on shares for the old man.
Other witnesses say he refused to give the old man a share of the
grain—inguired about the lines, and claimed to have bought all
the land that was described in his deed. The only witness who
was present at the execution of the deed eays, Henry sold the one
hundred and seventy ucres and allowauce. ¢ Nothing mentioned
about the fourteen acres at the time the article was drawn.
There was no reservation at all.  Schettiger was to get what was
in the original old deed—that was what was said, and nothiog said
of any reservation.” Now, where in all this was that clear and
overwhelming evidence of mistake on which a Chauncellor would
base a decree of re-execution? The testimony of Bender and
Buker related to the deed between the futher and gon, and failed
to establish any mistake in that. If Schettiger farmed the four-
teen acres under the old map, after the purchase from Heary, it
may have been becsuse of an unexpired lease—or of & misunder-
standing as to lines and boundaries, or to avoid present dispute,
or for other reasons. As cvidenco of mistake remning through
two deeds and an article of agreemzent—instruments executed with
great deliberation, and at intervals of several months—it is not
worthy of a moment’s consideration. It has been said in Peon-
sylvania that what occurs at asud immediately before the execution
of papers may be proved by parol to establish & mistake; but all
the evidence on the record that would come within that rale proves
here that there was no mistake. Tbe defence does not rest on ths
muddy agreement that was endorsed on Keogh's deed. tf it did,
it would be necessary to iaterpret tha. instrumont, and to bring
home notico of it to Schettiger. But the cose was put on the
alleged mistake, and in respect to that thero was s mis-trial
throughout.

The evideuce relied on was entirely inadequate to establish the
mistake, and the jurisdiction invoked being o chancery jurisdiction
it was to be cxercised hy the court instead of a jury. T2 ques-
tion, said Chancellor Kent, in all such cases, is whether the proof
is satisfactory to tho court. That questiou was not met at all in
this case. If the evidence is conflicting it is for the jury to de-
termine what is proved, but it 13 for the court te say whether the
facts found establish such a mutual mistake as would make it a
fraud to hold the partics to their writing  And by mesns of spe-
cial verdicts the court cap always reach the resl question in such
s manver a3 to deal with it on its appropriate principles  In this
case the discretion of the Chancellor could have been safely exer-
cised without a special verdict, by rejecting the inndequato evi-
dence offered, and directing a verdict for the plaintiff.

Tae judgment is reversed, and & venire de novo awarded.

MONTHLY REPERTORY.

CHAXCERY

V.C. W. Rawrinsox v. Moss. June 21,

Practice—Socicitor and clicat—Right of lien where Solicitor dis-
charges client—who to bear cost of Schedule of Papers delivered
over on change of Solicitor.

Where a Solicitor discharges his cliont the client is entitled to
the coavenient use of his papers in pending business, aotwith-
standing avy lico of the Solicitor.

Where a firm of Selicitors dissolves partsership that is a dis-
charge of the client by the Solicitors.
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If a client, on dischargiog bhis Solicitor, receives his papers,
giving a receipt for them, at whose expense must the Schedulo of
Papers necessary for such receipt be prepared—quere?

Where a client selected one memb-er of ar old firm a3 his Soli-
citor, and it appeared that tho delivery of papers was for the
convenience of that Solicitor, it was Aeld that, as between him
and his late partners, tho Schedule of Papers must be prepared
at his expense.

Q. B. COMMON LAVW. HMay 3.

GarroxN aND AxoTneR v. Tne BristoL aNp EXeETER RatLwar Co.
Carriers—Liablity—Railway Company— Reasonable conditions.

By the 6th Wilham IV., ¢. 36 (local und personal), tho de-
fendants were authorized to fix the sum to be charged for the
conveyance of small parcels not exceeding 500 1bs. weight, such
sum not to exceed a reasopable charge for the same.

By the 8th and 9th Vic, ¢ 155 (local snd personmal), it is
provided that it shall not be lawful for defendants to charge in
respect of certain articles specified therein, or other articles »f
merchandise, more than the sum thercin fixed in respect of
such articley,

Held, that the wo-ds *‘other articles of merchandise” mean
articles ejusdem generis with those in the section specified, and
that tho latte~ statute did not repeal the former.

Q. B. Cusack v. RoBinsow. May 9.

Sale of goods—S:atute of frauds—Enidence of receipt and
acceplance,

Where specific goods of above the value of £10 were sold, and
were by the vendee’s direction delivered by the plaiatiff at a cer-
toin wharf named by the vendee,

Ifeld, in an action brought to rvecover e price of the goods,
that the special contract might be proved without any memoran-
dum in writing, as tbere was cvidence of an acceptance and an
actual receipt of the goods.

The acceptance, to satisfy the statute, need not follow or be
contemporaneous with the goods, but may precede it.

B. C. May 8, 11.

SmieLps v. Tne GreaT Nor1HERY Rarwwar Co.
Raihray Company—County Court—Jurisdiction— Place of carrying
on busmness.

Where a railway company had their principal office in London
for the regulation and guidance of their undertaking in the various
places through which their Railway passed and a station at 4,

2feld, that they carried on business in London sod not at A.,
within the meaning of 9 & 10 Victoria, c. 95, s. 60.

SwisFEx v. Bacow. May 14, 1.
Landlerd and tenant— Double value— Wilful koldmg over.

A. was tenant from year to year to B.; B. subsequerntly died,
and devised his estate to C., from whom A. afterwards took a
new lease. The heir-at-law of B. dispated the devise to C., and
proceeded to recover the cstates, but did not succeed. Notice
to qait was given by C. 9 A, who beld over. There was
rearonable ground for belief, aud A. did in fact believe, that
e had a don& fide grovad for refusing to quit.

Held, that such bolding over under the circumstapces was
not * wilful” within 4 Geo. 11, c. 21, s. 1, 80 as to entitlo the
Iandlord to double value. Such holding over must be contuma-
cio*s. Where it is sond fide the statuto docs not apply.

Judgment of the Exchequer affirmed.

Q. B. Horraxp v. ResSEIL. Aoy 30.
Money paid to an agent under mistake of fact—Termination of la-
tility of agent to refund by seltlement of accounts with his
prinapal.

When money bas becn paid to an agent updor a mistake of
fact and the agent bas either paid it over or secttled his account
with bis principal, spnd is guilty of no fraud in tho matter, he
is not liable to refund the money.

Ex.

Ex. Aravs v GrREAT WeSTERN Rarvway Co. ov. 16,

Jury— Perverse verdict— What does not amount to.

A verdiet is not perverse when it i3 not coutrary to the direc.
tion of the Judge on a matter of law, even though it be ayainst
the advice or opinion of tho Judge on some matter rightly left to
the jury ; and as ia cases of contract (except where the law gives
a measure of damage) the amount of the damages is for the jury,
their verdict cannot be disturbed on account of their having given
an amount of substantial damages where the Judge was of opin-
ion that they should only have given nomiral damages, the
amount not being excessive.

Ex. ANGELL v. FrLLGAaTE. Nov. 16.

Praclice— Compulsory reference— Matter of account.

An action for breach of an agreement to keep premises in re-
pair, 1wouey being paid joto Court, i3 & fit subject for compuisory
reference under the Common Law Prccedure Act, 1854, ag involv-~
ing in part *‘ matter of account.”

Ex. Browx v. CLIFTON. Novw. 21.
Practice— Venue—Changing.

When a Judgo st Chambers hes made an order to change tho

venue, on o special afidawit shewing a prima facie case, the pro~

per course is not to move to set it aside, but to apply at Cham-

bers on 8 couater affidavit for an order to bring back the venue.

C. P, Hoex v. FerToN. Nov. 16, 18.

Fulse imprisonment—Spearal dumage—ILiejection of evrdence as too
remote,

Where, in an action for false imprisonment, the plaintiff sought
to prove speciat damage by tendering evidence to shew that., if bo
had not been imprisoned, he might have kept an appointment,
wherceby be would have obtained a situation; on regaiving his
liberty he was uonwell, and therefore did aot keep his appoint-
ment, but went on the following day, when he was too late to
obtain the situation. This evidence was rejected by the Judge
who tried the cause ; and on a motion for a new trial on the ground
of improper rejection of evidence, it was

Ieid, that the learned Judge was correct in his decision, as tho
evidence of damage was too remote.

Ex. Ix Re Nov. 21.
Attorncy acting without authority—Liabilily of (o answer an
affidavat.

The Court will not grant a Rule calling on an Attorney to an-
swer the watters in an affidavit op the grounds of bis baving
acted without authonty, when there is any doubt whether be may
not have done 8o erroneously, and not frandulently.

Ex. Masn v. Asu. Nov. 21.
Practice—Rulcs— A fiidavils.
A TRule not drawn up as on reading affidsvity, if apy were read

on morving, is irregular, snd will be discharged.

a0

C. I SEARLE v. LINDSAT axp OTHERS. Nov.
Master and scrvant—Liabiity of master—Neghgence of fellow-
servant.

The plaintiff was employed as third engineer on board of a ship
owned by the defendants. The defecdants had employed a com-
peteat hoad engincer, by whose negicei tu put » . w7t of the ma-
chinery in s safe condition for working i, the ilaintf was
injured.

J1eld, that the relation of fellow-scrvants existed between the
bead engineer and the plaintiff ; and that as the defendants, their
masters, had not been guilty of want of due and proper carein
providing proper machinery or io employing competent servants,
they were not lisble for the injury done to the plaintiff.



196

LAWJOURNAL,

[Jury,

Q B. Ogoex v. Grana.
Charter party-—Construction—Safe port— Meaning of term.

By the terms of a charter party o ship was to proceed to a
certain place, and thence to a safe port, to be named by the do-
fendant. The defendant named a port at a place where, there
beiog a rebellion, the ship could not enter without a permit, which
could not be abtained.

Held, that the place named a3 nota safo port.

Ex. CASWELL . GROATT. Nov. 22,

Arbitration—Award—Setting aside.

Where an arbitrator has awarded less than £20 to the plaiotiff,
and has certified under the County Court Acts that the case was
fit to be tried in the Superior Courts, but has omitted to certify to
give the plaintifi’ costs on the superior scale, under the rules as to
taxation of costs, the Court will not send back the award to him
merely on an affidavit of belief that he intended to give the latter
a certificate; nor will the Court look at any statement on his part
as to what his intention was.

Ex. PoTTER v. FAULESER. Nov. 26, 27,

Master and servant— Volunteer service—Injury by fellow-servant—
Negligence.

B’s servants were occupied in loading bales of cotton out of
B’s warchouse inte B’s waggon. A voluntarily assisted B’s ser-
vants. By the negligence of B’s servants A was injured.

Held, affivming the judgment of the Queen’s Bench, that A had
po cause of action against B.

Uoder the circumstances above mentioned, a volunteer servant
is in no better position than if he were the regular hired servant
of the master.

Ex. Rose v. REDPERN. Nov, 22.

Arbitraticn— Award—Setung asidz—Direction as to costs.

It is no ground for setting aside, or sending back, an award,
that the arbitrator hasfixed the cost of his own award (the smount
not being shown to Lo excessive), nor that he bas said nothing as
to the piaintiff’s costs, the plain inference being that he meant
the plaintiff to pay his own costs.

Ex. Norv. 11.

County courl, action in—DPendency of action in superior court on
the same question—Staying of proceedings.

Plaintiff commenced an action of ejectment in one of the sope-
rior courts, and, while it was pending, entered a plaint in respect
of tbe same matter in the county court. Defendant pleaded in
defence, the acticn in the superior court, whereupon the Judge
cailed for and obtsined an undertaking from plaintiff to discon-
tinue the action in the court above; and notwithstanding that the
undertaking was cbhjected to by defendant, dissliowed the ples,
and ordered the defendant to give up possession.

4 Held, on nppeal to this court, that the Judge was right in so
oing.

C.P. FRASER AXD oTHERS ¥. PENDLEBURY. Nov. 7.
Money had and received—Involuntary payment—Duress— Estoppel.

A wortgagee agrecd to assign her interest on payment of prin-
cipal, interest and costs.

Anp cexcessive claim Leing made for costs by the mortgagee, who
refused to execute the transfer unless the sum wag paid, the as-
signee, with the sanction of the mortgagor, paid the sum claimed
under protest.

Zleld, that the mortgagor might recover the excess in an action
for woney had and received as a payment made invofuntsrily ua-
der undue pressure.

feld, also, that the mortgagor was not estopped from setting

BissiLy v. WILLIAMSON,

Nov. 27, :

up his claim by the recital in the assigoment, that the whole sum
paid was due for principal, interest end costs; because a recital, |

although an estoppel to the parties to the deed, where the matter
of the deed itself is in dispute, 18 not so in a matter which is col-
lateral to the deed.

Ex. Nov. 18.

Tue LoxnpoN AND NorTn-WesTerNy Raruway CoupaNy, Appel-
lants, v. BarTLETT, Respondent.

Consignor and consignee — Acceptance of goods by consignee—
Liability.

The consiguee of goods may, at any time, dispense with the
mode of delivery adopted by the consignor; and the contract be-
tween the comsignor and the carriers is to deliver at the con-
signee’s, unless the congignee shall otherwise order. 'I'hercfore,
where a railway company, instead of delivering wheat to a con-
signee, kept it at one of their stations at the request of the con-
signee, and injury resulted from the wheat remsaining too long
tied up in bags.

Ileld, that the company were not liable in an action by the con-
signor for the lots sustzined.

Ex. MADEN AND Wire v. CATANACH. Nov. 11.

Trial— Witness—Incompetence— Absence of religious belief.

A plaintiff offering to give evidence, was sworn on the voir dire,
and stated that she did ot believe in God, or in a future state of
rewards and punishments, nor in the religious obligation of an
oath, bat that she was bouud by her own conscience 10 spesk the
truth.

Ileld, that her evidence was rightly rejected. .

Quere, whether there was sny authority to interrogate the wit-
ness 8s to her religious belief?

Ex. ALLSOP AND OTHERS V. DAY AND OTHERS. Now, 11.

Bills of Sale Act (17 & 18 Vie. ¢. 86)—Registration under—Re-
cept and inventory not a bill of sale.

The trustees of & married woman purchased, under tho terms
of the settiement, the household furniture aud effects belonging
to her husband. The receipt was in these terms: *‘ Received of
J. D. and C. J., the trustees under the deed of settlement, for the
benefit of my wife, the sum of £93 63. 6d. for the purchase of
wy houschold goods and effects contained in the enclosed inven-
tory and valustion as purchased this day by J. D. and C. J. as
trustees named io the deed of settlement, and empowered so to
purchase by such deed: the dato of such deed is Nov. 5, 1855,
G. French.”

The goods remained in the house of Freoch, and he and his
wife continued to live together. 'The goods were afterwards
seized ynder o writ of . fa., at tho suit of the plaintiffs, when
the deferdants, who were the trustees under the settlement,
claimed tnem.

Held, that the receipt and inventery together did not amount
to a bill of sale; that the document did not require to be regis-
tered under the Bill of Sales Act; and that therefore the defend-
ants were eotitled to the goods at the time of the seizure.

APPOINTMENTS TO OFFICE, &c.

NOTARIES PUBLIC.

HERBERT STONE McDONALD, of Gansvoquo, Esquire, Attorney-ot-Law, to bo
a Notary Public fn Upper Canada~~(Gazetted June 14, 1562 )

JOHN TEMPLETON, of Iondon, Fsquire, Attotney-atlaw, to bo o Notary
Public in Upper Canada.—(Gazetted June 14, 18627)

GEORGE DUNSFORD, of tho Town of Peterboro’, Attorney-at-Law, to bo a NO
tary Public in Upper Canada.—(Gazezted June 14, 1562.)

WILLIAM PATRICK, of Clifton, Esquire, to boa Notary Public ia Upper Canada.
-—{Gszetted Juno 21, 1862.)

AUGUSTUS ROCHE, of Port Hopo, Esquire, Atlomoy-at-Law, {0 be a Notary
Pubdlic In Upper Cavads.~—~(Gazetted Juno 21, 1562

CLERKS OF COUNTY CCURES.

CHARLES RICE, Esquire. to bo Clerk of the County Court ip aad for the Tmted
Counties of Lapark znd Ronfrew ~—(Gazetted Juno 14, 1862.)

CORINERS,

GEORGE L. PATTS, Esquirs, Assoclate Coroner County of Victorlx—(Gazettod
Juane 21, 1862.)




