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Sixth Session, Seventeenth Parliament, 25 George V, 1935.
SENATE OF CANADA.

BILL A.

An Act to amend and consolidate the Acts relating to
Patents of Invention.

R.S., c. 150, IS Majesty, by and with the advice and consent of the
Senate and House of Commons of Canada, enacts as
follows:—
SHORT TITLE.

Short title. 1. This Act may be cited as The Patent Act, 1935. R.S.,

c. 150, s. 1.
INTERPRETATION.

Definitions. 2. In this Act, and in any regulation or order made here-

under, unless the context otherwise requires,
“Applicant,” (g ) “applicant”’ includes an inventor and the legal repre- i
i 4 sentatives of an applicant or inventor; |
i (b) “Commissioner’’ means the Commissioner of Patents; 10 ‘
“Invention.”  (¢) ‘“‘invention” means any new and useful art, process,

machine, manufacture or composition of matter, or any
new and useful improvement in any art, process,
machine, manufacture or composition of matter;
‘Legalrepre- () “legal representatives” includes heirs, executors, 15
administrators, guardians, curators, tutors, assigns or
other legal representatives;
“Minister.” (e) “Minister”’ means the Secretary of State of Canada
or such other Minister of the Crown as may from time
to time be appointed by the Governor in Council to 20
administer this Act;

“Patent.” (f) “patent’ means letters patent for an invention;

“Patentee.” (g) “patentee’” means the person for the time being en-
titled to the benefit of a patent;

**Work on a (h ) “work on a commercial scale’’ means the manufacture 25

commercial . p

scale.” of the article or the carrying on of the process des-

cribed and claimed in a specification for a patent in
or by means of a definite and substantial establishment

or organization, and on a scale which is adequate and
reasonable under the circumstances. R.S., e¢. 150, s. 2, 30
Am.
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Note.—Sections and subsections in italics do not form
part of the Bill. They are printed for information only
and will be struck out at the Third Reading of the Bill,
the intention being that they shall originate in the
House of Commons.

ExprLANATORY NOTES.

In this revision all short amendments are underlined,
and longer amendments are indicated by vertical lines at
the side of new sections or sections amended.

The sections of general application which in the existing
Act are inserted at the end of the Act, are transposed and
inserted in the earlier sections of this revision in their
proper connection.

The principal amendments are made by sections 3, 26,
28, 33, 43, 47, 63 and 64 of this revision, being respectively,

- sections 3, 7, 9, 14, 22, 26, 40 and 41 of the existing Act,

relating to the appointment of the Commissioner, applica-
tions for patents, oath of inventor, specification and claims,
conflicting applications, the term of patents, conditions
applicable to all patents, and revocation of patents.

2. (a) “Applicant”. This definition is for the purpose
of confining the use of the word to an applicant or inventor,
or their legal representatives as defined in this section.

2. (f) “Patent’’, This is the same as the British defini-
tion.

2. (h) “Work on a commercial scale’”’. This is the same
as the British definition. (Patent and Design Acts, 1907-
1932, s. 93).
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PATENT OFFICE AND OFFICERS.

3. (1) There shall be attached to the Department of the
Secretary of State of Canada or to such other depart-

ment of the Government of Canada as may be determined
by the Governor in Council an office which shall be called
the Patent Office. R.S., c. 150, s. 3 (1), Am. 5
(2) A Commissioner of Patents may be appointed by the
Governor in Council, who shall hold office during pleasure
and who may be paid an annual salary not exceeding seven
thousand dollars, as may be determined by the Governor in
Council. R.S., c. 150, s. 3, Am. 10

4. The Commissioner shall receive all applications, fees,
papers, documents and models for patents, and shall per-
form and do all acts and things requisite for the granting
and issuing of patents of invention; and he shall have the
charge and custody of the books, records, papers, models, 15
machines and other things belonging to the Patent Office.
R.S,, c. 150, 8. 4.

5. (1) The Commissioner shall, under the direction of
the Minister, exercise the powers conferred and perform
the duties imposed upon him by this Act. 20

(2) In the absence or inability of the Commissioner to
act, the Assistant Commissioner or another officer designa-
ted by the Minister, shall exercise the powers and perform
the duties of the Commissioner.

(3) For the purposes of this Act the Commissioner shall 25
have all the powers that are or may be given by the Inquiries

Act to a commissioner appointed under Part II thereof.
R.S.; ¢. 150, 5. 5, Am.

6. An Assistant Commissioner may be appointed who
shall be a technical officer of experience in the administration 30
of the Patent Office.

7. There may be appointed from time to time in the manner
authorized by law, such principal examiners, examiners,
associate examiners and assistant examiners, clerks, steno-
graphers and other assistants as are necessary for the adminis- 35
tration of this Act. R.S., c. 150, s. 3 (2), Am.

8. No officer or employee of the Patent Office shall buy,
sell or acquire or traffic in any invention or patent or in
any right to a patent; and every such purchase and sale, and
every assignment or transfer thereof by or to any officer or
employee, as aforesaid, shall be null and void, but this
provision shall not apply to any original inventor or to any
acquisition by bequest. R.S., c. 150, s. 56.
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8. This is amended to provide for the appointment of
the Commissioner by the Governor in Council. The
existing section reads as follows:—

«“g, There shall be attached to such department of the
Government of Canada as may be determined by the
Governor in Council an office which shall be called the
Patent Office, and a Commissioner of Patents may be
appointed.”

4. o change.

5. This amends section 5 of the Act to provide for the
Assistant Commissioner or another designated officer acting

n the absence or inability to act of the Commissioner. The

existing section reads as follows:—

“5. The Commissioner shall exercise the powers conferred
and perform the duties imposed upon him by this Act
subject to the Minister, and in the absence or inability
to act of the Commissioner, any officer or clerk named
by the Minister to perform the duties of the Commissioner
may as Acting Commissioner exercise such powers and vhall
perform such duties.

2. For the purposes of this Act the Commissioner shall
have all the powers that are or may be given by the Inquiries
Act to a Commissioner appointed under Part II thereof.”

6. New. There has been an Ass'stant Commissioner
in the Patent Office for years, but the existing Act is silent
in respect to the appointment and qualifications required.

7. This is subsection 2 transposed from section 3 of the
Act, and amended as indicated by the underlined words to
establish the organization required in the Patent Office.

8 to 12. These sections are transposed without change
from the latter part of the Act. In each case the original
number of the section is cited at the end.



Clerical
eITors.

Destroyed
or lost
patents.

Inspection
by the public.

Regulations
and forms.

fleat.

Beal of
office.

3

9. Clerical errors which occur in the framing or copying
of any instrument in the Patent Office shall not be con-
strued as invalidating the same, but, when discovered, they
may be corrected under the authority of the Commissioner.
R.S., c. 150, 8. 53. 5

10. If any patent is destroyed or lost, a certified copy
thereof may be issued in lieu thereof upon the person who
applies therefor paying the fees hereinafter prescribed for
office copies of documents. R.S., c¢. 150, s. 54.

11. All specifications, drawings, models, disclaimers, 10
judgments, returns, and other papers, except caveats, and
except those filed in connection with applications for
patents which are still pending, shall be open to the inspec-
tion of the public at the Patent Office, under such regulations
as are adopted in that behalf. R.S., c. 150, s. 52, Am. 15

RULES AND REGULATIONS.

12. (1) The Governor in Council, on the application of
the Minister, may make, amend or repeal such rules and
regulations and prescribe such forms as may be deemed
expedient
(a) for carrying into effect the objects of this Act, or for 20
ensuring the due administration thereof by the Com-
missioner and other officers and employees of the
Patent Office; and
(b) for carrying into effect the terms of any treaty,
convention, arrangement or engagement which then 25
subsists between Canada and any other country; and
(c¢) in particular with respect to the following matters:—
(1) The form and contents of applications for patents;
(ii) The form of the Register of Patents and of the
indexes thereto; 30
(iii) The registration of assignments, transmissions,
licences, disclaimers, judgments or other documents
relating to any patent; and

(iv) The form and contents of any certificate issued
pursuant to the terms of this Act. 35

(2) Any rule or regulation made by the Governor in
Council shall be of the same force and effect as if it had been
enacted herein. R.S., c. 150, s. 59, Am.

SEAL.

13. (1) The Commissioner shall cause a seal to be made
for the purposes of this Act, and may cause to be sealed
therewith every patent and other instrument and copy 40
thereof issuing from the Patent Office. R.S., c. 150, s. 6.




18. Subaection 2 is taken from the amendment made
1930, c. 34, s. 2, and inserted here, as it relates to judicial
ﬁbﬁbe“ ’Qi the seal of the Patent Office.
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(2) Every court, judge and person whosoever shall take
notice of the seal of the Patent Office, and shall receive the
impressions thereof in evidence in like manner as the
impressions of the Great Seal are received in evidence, and
shall also take notice of and receive in evidence, without 5
further proof and without productions of the originals, all
copies or extracts certified under the seal of the Patent
Office to be copies of or extracts from documents deposited
in such office. 1930, c. 34, s. 2.

PROOF OF PATENTS.

14. In any action or proceeding respecting a patent of 10
invention authorized to be had or taken in Canada under

the provisions of this Act, a copy of any patent granted in
any other country or any official document connected there-

with, purporting to be certified under the hand of the proper
officer of the Government of the country in which such 15
patent has been obtained, may be produced before the
Court, or a judge thereof, and the copy of such patent or
document purporting to be so certified may be received in
evidence without production of the original and without
proof of the signature or of the official character of the 20
person appearing to have signed the same. 1930, c. 34,

8. 2,

PATENT ATTORNEYS.

15. (1) A register of attorneys shall be kept in the Patent
Office on which shall be entered the names of all persons
entitled to represent applicants in the presentation and 25
prosecution of applications for patents or in other
business before the Patent Office.

(2) Entry on such register shall be made in accordance
with regulations to be made by the Commissioner with the
approval of the Governor in Council. R.S., ¢. 150, s. 57. 30

e N B8

16. For gross misconduct or any other cause which he
may deem sufficient, the Commissioner may refuse to recog- fi
nize any person as a patent agent or attorney either gener-
ally or in any particular case. R.S., ¢. 150, s. 58.

APPEALS.

17. In all cases where an appeal is provided from the 35
decision of the Commissioner to the Exchequer Court under
this Act, such appeal shall be had and taken pursuant to
the provisions of the Exchequer Court Act and the rules
and practice of the said Court. R.S., ¢. 150, s. 62.
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15 and 16. These sections relate to Patent Attorneys,
and are sections 57 and 58 of the existing Act transposed
- without change.

~ 1'7. This section, relating to appeals generally, is section
62 of the existing Act transposed without change.
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18. Whenever an appeal to the Exchequer Court from
the decision of the Commissioner is permitted under this
Act, notice of his decision shall be mailed by the Com-
missioner by registered letter addressed to the interested
parties or their respective agents, and the appeal shall be 5
taken within three months from the date of mailing of such
notice unless otherwise extended by the Commissioner

with the approval of the Minister and unless herein other-
wise expressly provided. R.S., e. 150, s. 68, Am.

GENERAL.

19. The Government of Canada may, at any time, use 10
any patented invention, paying to the patentee such sum
as the Commissioner reports to be a reasonable compen-
sation for the use thereof, and any decision of the Commis-
sioner under this section shall be subject to appeal to the
Exchequer Court. R.S., c. 150, s. 48. 15

20. No patent shall extend to prevent the use of any
invention in any ship, vessel, air craft or land vehicle of
any other country, entering Canada temporarily or aceci-
dentally, provided such invention is employed exclusively
for the needs of the ship, vessel, air craft or land vehicle, 20
and not so used for the manufacture of any goods to be

vended within or exported from Canada. 1928, c. 4, s. 3,
Am.

21. Every patentee under this Act shall stamp or
engrave on each patented article sold or offered for sale by 25
him the year of the date of the patent applying to such
article thus—Patented, 1935, or as the case may be; or
when, from the nature of the article, this cannot be done,
thereby affixing to it, or to every package wherein one or
more of such articles is or are enclosed, a label marked 30
with a like notice. R.S., c. 150, s. 51, Am.

22. In all proceedings before the court under this Act
the costs of the Commissioner shall be in the discretion of
the court, but the Commissioner shall not be ordered to
pay the costs of any other of the parties. R.S., ¢. 150, s. 61. 35

23. Any patent issued prior to the thirteenth day of
June, one thousand nine hundred and twenty-three, which
could successfully have been impeached for violation of or
non-compliance with any provision of the Acts in force
prior to that date, may with like effect be so impeached 40
after the said date, and in any action for the infringement
of any such patent any such violation or non-compliance
which could have been set up as a defence may with like
effect be so set up after the said date. R.S., e¢. 150, s. 66,




19. This is section 48 of the existing Act transposed
without change.

20. This section was adopted in 1928, c. 4, s. 3.

21 to 25. These sections are sections 51, 61, 66, 67
and 60 of the existing Act transposed Withouj, change.



Status not
affected.

Annual
report.

Who may
obtain
patents.

f&pplications
in other
countries.

What may
not be
patented.

6

24. No relief, right or privilege granted to or acquired
by any patentee or other person in respect of any patent
or application for the same under chapter forty-four of the
statutes of the year one thousand nine hundred and twenty-
one shall be affected by the repeal of the said Act, but such 5
relief, right or privilege shall continue as if the said Act
had remained in force. R.S., c¢. 150, s. 67.

25. The Commissioner shall cause a report to be pre-
pared annually and laid before Parliament of the pro-
ceedings under this Act, and shall, from time to time and 10
at least once in each year, publish a list of all patents granted,
and may, with the approval of the Governor in Council,
cause such specifications and drawings as are deemed of
interest or essential parts thereof, to be printed, from time
to time for distribution or sale. R.S., ¢. 150, s. 60. 15

APPLICATIONS FOR PATENTS.

26. (1) Any person who has invented any new and use-
ful art, process, machine, manufacture or composition of
matter, or any new and useful improvements thereof,
(a) not known or used by others before his invention
thereof, and 20

(b) not patented or described in any printed publica-
tion in this or any other country more than two years
prior to his application, and

(¢) not in public use or on sale in this country for more

than two years prior to his application; 25
may, on a petition to that effect, presented to the Commis-
sioner, and on compliance with the other requirements of
this Act, obtain a patent granting to such person an exclu-
sive property in such invention. R.S., ¢. 150, s. 7, Am.

(2) No person otherwise entitled thereto who has com- 30
plied with the provisions of the preceding subsection shall
be debarred from receiving a patent for his invention, nor
shall any patent be declared invalid, by reason of its having
been first patented or caused to be patented by the inventor
or his legal representatives or assigns in any other country, 35
unless the application for the said patent was filed in such
other country more than twelve months prior to the filing
in Canada, in which case no patent shall be granted in
Canada. (New.)

(3) No patent shall issue for an invention which has an 40
illicit object in view, or for any mere scientific principle or
abstract theorem. R.S., c¢. 150, s. 7, Am.
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26. This amends section 7 of the existing Act respecting
applications for patents. The present section reads as
follows:—

“%. (1) Any person who has invented any new and useful
art, process, machine, manufacture or composition of matter,
or any new and useful improvements thereof, not known
or used by others before his invention thereof and not

_patented or described in any printed publication in this

or any foreign country more than two years prior to his
application and not in public use or on sale in this country
for more than two years prior to his application may, on
a petition to that effect, presented to the Commissioner,
and on compliance with the other requirements of this
Act, obtain a patent granting to such person an exclusive
property in such invention.

(2) No patent shall issue for an invention which has an
illicit object in view, or for any mere scientific principal or
abstract theorem.”

Subsection 1 is redrafted and divided into paragraphs
to make the provisions clearer. The new subsection 2 is
adapted from the United States patent laws, section 4887.
The present subsection 2 is unchanged and re-numbered
subsection 3.

Section 7 in the existing Canadian Act was adapted from
section 4886 of the United States patent laws, but did not
include the provision of section 4887, now to be inserted in
the Canadian Act by the proposed subsection 2.

The existing Act has given greater consideration to
Nationals of other countries than to Nationals of Canada.
An inventor in Canada almost without exception first
applies for patent protection in Canada, whereas a National
of another country first applies for protection in such
other country. The foreign inventor is then permitted to
apply for patent protection in Canada within two years
after the issue of his foreign patent, and this extended
period has the effect of retarding early development of
industry in Canada.



Effect of 2%. (1) An application for patent for an invention filed |
application  in Canada by any person who has previously regularly filed J
country if _ an application for a patent for the same invention in any

lied ; : —L
for in Camada. Other country which by treaty, convention or law affords

similar privilege to citizens of Canada, shall have the same &
force and effect as the same application would have if filed
in Canada on the date on which the application for patent
for the same invention was first filed in such other country,

provided the' application in this country is filed within
twelve months from the earliest date on which any such 10
application was filed in another country or from the thir-

tﬁenth day of June, one thousand nine hundred and twenty-

three.

Limitationof  (2) No patent shall be granted on an application for

Snpyears | pabent for an invention which had been patented or des- 15

r publica~ . 5 A ! 2 5 A

tion or public cribed in a patent or printed publication in this or any

useorsale.  other country more than two years before the date of the
actual filing of the application in Canada, or which had been
in public use or on sale in Canada for more than two years
prior to such filing.

Rights (3) No patent granted by virtue of The Patent Act,

ey wd. chapter twenty-three of the statutes of 1923, on an applica-
tion filed prior to the passing of this Act or within six
months thereafter and within two years of the date of the
grant of the first patent granted in any other country for the 25
same invention, shall be void by reason of the filing date
having been more than one year from the date of filing in

any other country of the first application on the same
invention. 1930, c. 34, s. 1, Am.




Canadian industrialists may in good faith start manu-
facturing in Canada between the issue of the foreign patent
and the issue of the Canadian patent, and may after con-
siderable expense in developing an industry be restrained
by the Court from manufacturing in Canada on account
of infringement of the subsequently issued Canadian
patent. The foreign patentee has the unfair advantage of
all the ground work done by the Canadian in creating a
market in Canada for the patented article.

Subsection 2 provides that no patent shall be granted in
Canada if the application for the foreign patent was filed
more than twelve months prior to the filing of an applica-
tion in Canada. Otherwise the field is open for the Can-
adian manufacturer.

Section 7 as it now stands permits the objectionable prac-
tice by some attorneys of circulating high class solicitor
clients, and offering to file Canadian applications corres-
ponding to United States patents at cut rate fees.

The object of the proposed amendment is at least to
minimize these objections.

- 2%. This is section 8 of the existing Act as adopted in
1930, c. 34, s. 1, and unchanged except that the words
“pthe’a’r” or ‘“‘any other” are substituted for the word ‘“for-
eign.
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. (1) Every inventor shall, at the time of filing his
apphcatlon for a patent, make oath, or when entitled by

law to make an affirmation instead of an oath, shall make
an affirmation, that he verily believes that he is the in-
ventor of the invention for which the patent is asked, and
that the several allegations in the application contained are
respectively true and correct.

(2) In the event of the inventor being dead, or mentally
or physically incapable, or if, after the assignment or
his invention, the inventor refuses to make such oath or
affirmation, or if his whereabouts cannot be ascertained
after diligent enquiries, such oath or affirmation shall be
made by the applicant, and shall state that he verily believes
that the person whose assignee or legal representative he
is was the inventor of the invention for which the patent 15
is solicited, and that the several allegations in the appli-
cation contained are respectively true and correct.

(3) Such oath or affirmation may be made before a
minister plenipotentiary, charge d’affaires, consul, vice-
consul or consular agent, a judge of any court, a notary 20
public, a justice of the peace, or the mayor of any city,
borough or town, or a commissioner for taking affidavits
having authorlty or jurisdiction within the place where
the oath may be administered. R.S., ¢. 150, s. 10, Am.

10

29. (1) Every applicant for a patent shall for the pur- 25
poses of this Act state in his application, if resident in
Canada, his address in Canada, and if not so resident, the
name and address of some person resident in Canada to
represent and stand in the place and stead of such applicant
or patentee for all purposes of this Aect, including the service 30
of any proceedings taken under any provision of this Act.
R.S., c. 150, s. 12.

(2) The name and address of the person so appointed to
represent the patentee may be changed on the issued patent
upon the written authority of the patentee or of his legal repre- 35
sentatives, and such new appointment shall be recorded and
(glcéded )to the patent file on the payment of a fee of five dollars.

ew

30. All applications for patents shall be completed and
prepared for examination within six months after the filing 40
of the application, and in default thereof, or upon failure
of the applicant to prosecute the same within six months
after any action therein, of which notice shall have been
given to the applicant, they shall be regarded as abandoned

by the parties thereto. (New.) 45




28. The first subsection of this section amends sub-
section 1 of section 10 of the existing Act by the insertion of
the underlined words. Subsections 2 and 3 are not amended.
The object of this amendment is to prevent the informal
filing of patent applications by attorneys, who frequently
petition and take an oath instead of the inventor when such
an application has been delayed, and an oath could not be
obtained from the inventor within the time prescribed by
section 26.

29. A new subsection is added to section 12 of the
existing Act to authorize the change of name of a repre-
sentative on an issued patent. There is no provision at
present for changing the name of the Canadian representa-~
tive on a patent. It frequently happens that when a patent
is assigned to a company, such company desires to appoint
its own counsel as his representative, and it is to facilitate
such a substitution and to keep the file in the Patent Office
complete that this amendment is required.

The present practice is to place any request for a change
of Canadian representative on a correspondence file and
not in the patent file itself. Any one searching the files
with the purpose of communicating with the Canadian
representative might at the present time be misled as to
who was the actual representative, unless they consulted
the correspondence the existence of which they are not
always conversant with. Also, when a certified copy of the
file wrappers of the patent as issued does not contain changes
of name, the file is actually incomplete as to the present
standing of the representative.

30. This inserts a new section in the Act. The object
is to make the applicant proceed with due diligence. It is
essential to fix a statutory period for completion and prose-
cution of an application, as unnecessary and vexatious
delay frequently occurs.

At present an applicant may place a stop order, that is,
a stay of proceedings, on his application, which prevents
office action on that application. The applicant may, on
receiving an official letter, delay for one year before answer-
ing, and this may be carried on to any degree, ad infinitum.
The applicant may amend as often as the examiner presents
Zrllgr new reference or reasons for rejection. (Rules 26 and

This proposed section is adapted from section 4894 of
the United States Patent Laws.

93812—2
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JOINT APPLICATIONS.

31. (1) In any case where
(a) an applicant has agreed in writing to assign a patent
when granted to another party or a joint applicant
and refuses to proceed with the application; or
(b) disputes arise between joint applicants as to pro-
ceeding with an application; 5
the Commissioner, on proof of such agreement to his
satisfaction, or if satisfied that one or more of such joint
applicants ought to be allowed to proceed alone, may allow
such other party or joint applicant to proceed with the
application, and may grant a patent to him, so, however, 10
that all parties interested shall be entitled to be heard
before the Commissioner after such notice as he may deem
requisite and sufficient.
(2) When an application is filed by joint applicants, one
of whom subsequently discovers that he has no part in the 15
invention, the prosecution of such application may be car-
ried on by the remaining applicant on satisfying the Minister
by affidavit of the joint applicants that the remaining
applicant is the sole inventor. (New.)
(3) Subject to the provisions of this section, in cases of 20
joint applications the patent shall be granted in the names
of all the applicants. R.S., ¢. 150, s. 23 (2), Am.
(4) An appeal shall lie from the decision of the Com-

missioner under this section to the Exchequer Court. R.S.,
c. 150, s. 11, Am 25

IMPROVEMENTS.

32. Any person who has invented any improvement
on any patented invention may obtain a patent for such
improvement, but he shall not thereby obtain the right
of making, vending or using the original invention, nor
shall the patent for the original invention confer the right 30
of making, vending or using the patented improvement.
RS, c. 150, 8. 9.

SPECIFICATIONS AND CLAIMS.

33. The applicant shall, in his application for a patent,
insert the title or name of the invention, and shall, with
the application, send in a specification in duplicate of the 35
invention and an additional or third copy of the claim
or claims. R.S., ¢. 150, s. 13.

93812 -2
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31. This amendment to section 11 of the Act adds a
subsection to section 1, relating to procedure when one
joint applicant retires on discovering that he has no part
in the invention. The necessity for this is self-evident.
When situations of this nature are encountered it has been
difficult for the Patent Office to deal with them, due to the
silence of the Act in this regard. This procedure does not
in any way affect the rights of the other inventor, as his
rights have not been impaired. The right existed, so no
hardship is imposed. We are not giving a greater right
by allowing the application to be presented in the name of
the remaining applicant.

Subsection (3) is transposed from section 23 (2) of the
existing Act and inserted here in the section respecting
joint applicants, to which it relates.

32. This is section 9 of the existing Act, relating to
patents for improvements, transposed without change.

33. Thisis section 13 of the existing Act transposed without
change.



Specification.

Description
and
operation.

Various steps
and methods.

Claims.

Place and
date.

Apparatus
or machine.

Process.

References
in claims.

Contents of
product
claim.

Generic and
specific
claims.

Additional

claims.

10

34. (1) The specification shall
(a) particularly, correctly and fully describe and ascer-

tain the nature of the invention and its operation or
use as contemplated by the inventor;

(b) set forth clearly the various steps in a process, or 5
the method of coustructing, making, compounding or
using & machine, manufacture or composition of matter,
in such full, clear, concise and exact terms as to enable
apy person skilled in the art or science to which it
appertains, or with which it is most nearly connected, 10
to make, construct, compound and use the same; and
in case of a machine he shall explain the principle
thereof, and the best mode in which he has contem-
plated applying that principle, so as to distinguish
it from other inventions; and he shall particularly point 15
out and distinctly claim the part, improvement or
combination which he claims as his invention; (New.)

(¢) end with a claim or claims which shall particularly

point out and distinctly state in explicit terms the
novelty, improvement or combination which the appli- 20

cant regards as his invention, and in which he claims
an exclusive property and privilege;

(d) bear the name of the place where, and the date
when it is made, and shall be signed by the applicant.
R.S,, c. 150, s. 14, Am. 25

(2) (a) A claim for an apparatus or machine shall clearly
state the several parts necessary to identify such novel
structure, such parts being in their proper co-operative
relation.

(b) A process claim shall clearly state the several steps 30
of said process in their proper sequence necessary to
accomplish a new and useful result.

(c) flx dependent claim may refer to cne preceding claim
only.

(3) (a) A product claim shall state the physical or chem- 35
ical properties of the product to clearly identify the
same.

(b) In a patent application, if the state of the art permits,
there may be included generic claims covering the
several forms of the invention disclosed, and claims 40
specific to only one preferred embodiment of the inven-
tion. .

(4) (a) When the number of claims in an application exceeds

twenly-five a. surcharge of ten dollars shall be imposed for

every additional twenty-five clavms or part thereof up to 45

fifty clavms, and a fee of five dollars shall be vmposed for each

additronal ten clavms or less in excess of that number.
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34. This amends section 14 of the existing Act, which
has been redrafted to meet difficulties arising in the Patent
Office. It is essential that the specification shall set out
particularly and fully in clear, concise and exact terms the
nature of the invention, and that the claims shall be distinet
and expressed in explicit terms.

It is also essential that the form of claims should be
clearly defined, otherwise it is impossible to formulate a
satisfactory office practice.

In British practice reference is permitted from one claim
to another to avoid repetition. In the United States this
is objected to as being indefinite and each claim is self-
contained. The general practice in the Canadian Patent
Office has been to follow the form used in American practice,
but the British form has been decided to be allowable by
a recent Exchequer Court judgment. This, however, does
not add to the clarity of the claims as it permits reference
to a multiplicity of prior claims, and so unduly increases
the number of claims out of all proportion to the inventive
subject matter disclosed in the application.

The object of the amended section is to clarify the situa-
tion as far as possible. It provides that a dependent claim

- may refer to one preceding claim only (2 (¢c) ). Inaddition

there are provisions to impose fees on an excessive number
of claims, which is the practice followed in the United States,
as fprovided in section 4934 of their Patent Laws relating
to fees.

Although the necessity of fully describing the invention
in a patent application is fundamental, nevertheless it
happens, particularly in chemicel applications, that inform-
ation which is necessary to permit others to manufacture
the patented invention is insufficiently or inadequately
described.

It is essential, therefore, that intending applicants for
a patent should describe as fully as possible the nature of
their invention and the manner whereby it may be commer-
cially practised. To effect this purpose paragraph (b) of
subsection 1, of section 14 of the existing Act, (now section
34) has been materally extended, following section 4888
of the United States Patent Laws.

It frequently happens, particularly in chemical cases,
that claims of a generic nature claim more than is actually
disclosed in the application. It has been held in the
United States courts that such claims are void on account
of undue breadth. The applicant should not be allowed
to claim more than he has actually invented, and the
scope of his claims should be limited to the disclosure
made in his specification.
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(b) If a patent issues with a grealer number of claims
than was originally presented in the application therefor,
a fee of five dollars shall be imposed for any claims in
excess of those originally filed, in addition to the fees
imposed by the preceding paragraph.

(¢) When a claim or claims, the scope of which has or
have not been altered during the prosecution, has or
have been refused twice on references or for the same
reasons, such claim or claims may be finally rejected.

EXAMINATION.

33. On each application for a patent a careful examina- 10
tion shall be made by competent examiners to be employed
in the Patent Office for that purpose. R.S., e. 150, s. 15.

DIVISIONAL APPLICATIONS.

3¢. (1) Two or more separate inventions shall not be
claimed in one application, nor included in one patent.

(2) If the application describes and claims more than
one invention the applicant shall, on the direction of the
Commissioner to that effect, limit his claims to one in-
vention only, and the deleted claims may be made the
subject of one or more divisional applications.

(3) Such divisional applications shall be entitled to bear 20
the filing date of the original application, end shall constitule
separate and distinct applications for which separate fees shall
be pard. (New.)

15

DRAWINGS AND MODELS.

37. (1) In the case of a machine, or in any other case
in which the invention admits of illustration by means of 25
drawings, the applicant shall also with his application,
send in drawings in duplicate, showing clearly all parts of
the invention; and each drawing shall bear the signature
of the inventor, or of the applicant, or of the attorney of
such inventor or applicant, and shall have written refer- 30
ences corresponding with the specification, but the Com-
missioner may require further drawings or dispense with
any of them as he sees fit.

(2) One duplicate of the specification and of the draw-
ings, if there are drawings, shall be annexed to the patent, 35
of which it shall form an essential part, and the other
duplicate shall remain deposited in the Patent Office.

(3) The Commissioner may, in his discretion, dispense
with the duplicate specification and drawing, and in lieu
thereof cause copies of the specification and drawing, in 40
print or otherwize, to be attached to the patent, of which
they shall form an essential part. R.S., e. 150, s. 14, Am.
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35. This is section 15 of the existing Act transposed
without change.

36. New. There is no provision in the existing Act to
provide that separate inventions shall not be claimed in
one application nor included in one patent. Nor is there
provision for dividing applications. The British Act pro-

vides that “every patent shall be granted for one invention

only”. (Section 14 (b) ). Statutory authority is therefore
given for the division of applications under the direction
of the Commissioner.

3'7. This section comprises the provisions of subsections
3, 4 and 5 of section 14 of the Act, which are not altered.
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38. (1) In all cases in which the invention admits of
representation by model, the applicant, if required by the
Commissioner, shall furnish a model of convenient size
exhibiting its several parts in due proportion; and when the
invention is a composition of matter, the applicant, if 5
required by the Commissioner, shall furnish specimens of
the ingredients, and of the composition, sufficient in quan-
tity for the purpose of experiment.

(2) If such ingredients or composition be of an explosive
or dangerous character, they shall be furnished with such 10
precautions as are prescribed in the requisition therefor.
R.8., e, 160, . 16.

CHEMICAL PRODUCTS AND SUBSTANCES.

39. (1) In the case of inventions relating to substances
prepared or produced by chemical processes or intended

for food or. medicine, the specification shall not include 15
claims for the substance itself, except when prepared or
produced by the methods or processes of manufacture

particularly described and claimed or by their cbvious

chemical equivalents. R.S. e. 150, s. 17 (1), Am.

(2) In an action for infringement of a patent where the 20
invention relates to the production of a new substance, any
substance of the same chemical composition and consti-
tution shall, in the absence of proof to the contrary, be
deemed to have been produced by the patented process.

(3) In the case of any patent for an invention intended 25
for or capable of being used for the preparation or produc-
tion of food or medicine, the Commissioner shall, unless
he sees good reason to the contrary, grant to any person
applying for the same, a licence limited to the use of the
invention for the purposes of the preparation or produe- 30
tion of food or medicine but not otherwise; and, in settling
the terms of such licence and fixing the amount of royalty
or other consideration payable, the Commissioner shall
have regard to the desirability of making the food or medi-
cine available to the public at the lowest possible price 35
consistent with giving to the inventor due reward for the
research leading to the invention.

(4) Any decision of the Commissioner under this section
shall be subject to appeal to the Exchequer Court.

(5) This section shall apply only to patents granted after 40
the thirteenth day of June, one thousand nine hundred and
twenty-three. R.S., c¢. 150, s. 17.

REFUSAL TO GRANT PATENTS

40. The Commissioner may object to grant a patent.
whenever he is satisfied that the applicant is not by law
entitled thereto, and when it appears to him that the in- 45
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38. This section is the same as section 16 of the existing
Act, transposed without change. Sections 37 and 38 relate
to drawings and models, and are therefor put under the
same heading.

39. This amends section 17 of the Act verbally. It
relates to chemical products and substances intended for
food or medicine.

The underlined word ‘“or” is substituted for “and” to
correct an unintentional error, and the words at the latter
part of the subsection replace the words “special methods
or processes of manufacture by their obvious chemical
equivalents”’, following the amended British section 38a.

40, 41, 42. These sections, relating to the refusal to
grant patents, are the same as sections 19, 20 and 21 of the
existing Act.
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vention has already been patented, unless the Commissioner
has doubts as to whether the patentee or the applicant is
the first inventor and the application was filed within two
years from the date of the patent. R.S., c. 150, s. 19.

41. Whenever the Commissioner objects to grant a 5
patent as aforesaid, he shall notify the applicant to that
effect and shall state the ground or reason therefor, with
sufficient detail to enable the applicant to answer, if he can,
the objection of the Commissioner. R.S., ¢, 150, s. 20.

42, (1) Every applicant who has failed to obtain a 10
patent by reason of the objection of the Commissioner as
aforesaid may, at any time within six months after notice
thereof has been mailed by registered letter, addressed to
him or his agent, appeal from the decision of the said Com-
missioner to the Exchequer Court. 15

(2) The Exchequer Court shall have exclusive jurisdic-
tion to hear and determine any such appeal. R.S., e¢. 150,

8. 21.

CONFLICTING APPLICATIONS.

43. (1) Conflict between two or more pending appli-
cations shall exist 20
(a) when each of them contains one or more claims de-

fining substantially the same invention;

(b) when one or more claims of one application describe
the invention disclosed in the other application.
(New). 25

(2) When the Commissioner has before him two or more
such applications, he shall notify each of the applicants of
the apparent conflict, and transmit to each of them a copy
of the conflicting claims, together with a copy of this
section, and the Commissioner shall give each applicant the 30
opportunity of inserting the same or similar claims in his
application within a specified time. (New).

(3) In the event of each of two or more such completed
applications containing one or more claims describing as
new, and claiming an exclusive property or privilege in, 35
things or combinations so nearly identical that, in the
opinion of the Commissioner, separate patents to different
patentees should not be granted, the Commissioner shall
forthwith notify each of the applicants to that effect.
(New). 40

(4) Each of the applicants, within a time to be fixed
by the Commissioner, shall either avoid the conflict by
the amendment or cancellation of the conflicting claim or
claims, or, if unable to make such claims owing to knowledge

of prior art, may submit to the Commissioner such prior 45
art alleged to anticipate the claims. Thereupon each




)

It

4 3. Section 22 of the Act, respecting conflicting applica-
tions, has been redrafted and amended to define more clearly
the practice relating to conflicts.

The section of the Act as it now stands does not give
the applicants an opportunity to put their applications in
condition for conflict proceedings. The result is that appli-
cations arriving in the Court before the patentability of
the invention bas been thoroughly determined by the
Patent Office, are not in the best interest of the applicant.
The present amendment also provides for the bringing to
the attention of the Patent Office, prior art, which is not
at present available to the Office. It further provides that
the sealed envelopes must be opened by the Commissioner

in the presence of a witness, and the date endorsed upon
the affidavits.
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application shall be re-examined with reference to such
prior art, and the Commissioner shall decide if the subject
matter of such claims is patentable. 1932, c. 21, s. 1,

Am.

(5) If the subject matter is found to be patentable and &
the conflicting claims are retained in the applications, the
Commissioner shall require each applicant to file in the
Patent Office, in a sealed envelope duly endorsed, within a
time specified by him, an affidavit of the record of the in-
vention. The affidavit shall declare:— 10

(a) the date at which the idea of the invention described
in the conflicting claims was conceived;

(b) the date upon which the first drawing of the inven-
tion was made;

(c) the date and mode on which the first written or 15
verbal disclosure of the invention was made;

(d) the dates and nature of the successive steps subse-
quently taken by the inventor to develop and perfect
the said invention from time to time up to the date of
the filing of the application for patent. 1932, ¢. 21, 20
8. 1(2), Am.

(6) No envelope containing any such affidavit as afore-
said shall be opened nor shall the affidavits be permitted
to be inspected unless there continues to be a conflict
between two or more applicants, in which event all the 25
envelopes shall be opened at the same time by the Com-
missioner in the presence of the Assistant Commissioner

or an examiner as witness thereto, and the date of such
opening shall be endorsed upon the affidavits. A copy of
each affidavit shall be transmitted to the several applicants. 30

1932, ¢. 21, s. 1 (2), Am.

(7) The Commissioner after examining the facts stated
in the affidavits shall determine which of them is the prior
inventor to whom he will allow the claims in conflict, and
shall forward to each applicant a copy of his decision. 35
1932, c. 21, 8. 1 (2), Am.

(8) The claims in conflict shall be rejected or allowed
accordingly unless within a time to be fixed by the Com-
missioner and notified to the several applicants one of them
commences proceedings in the Exchequer Court of Canada 40
for the determination of their respective rights, in which
event the Commissioner shall suspend further action on the
applications in conflict until in such action it has been
determined either

(i) that there is in fact no conflict between the claims 45
in question, or

(ii) that none of the applicants is entitled to the issue
of a patent containing the claims in conflict as
applied for by him, or
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(iii) that a patent or patents, including substitute
claims approved by the Court, may issue to one or
more of the applicants, or

(iv) that one of the applicants is entitled as against
the others to the issue of a patent including the 5
claims in conflict as applied for by him.

(9) The Commissioner shall, upon the request of any of
the parties to a proceeding under this section, transmit
to the Exchequer Court of Canada the papers on file in
the Patent Office relating to the applications in conflict. 10
1932, ¢. 21, 8. 1, Am.

GRANT AND DURATION OF PATENTS.

44. Every patent granted under this Act shall contain
the title or name of the invention, with a reference to the
specification, and shall, subject to the performance of the
conditions in this Act prescribed, grant to the patentee and 15
his legal representatives for the term therein mentioned,
from the granting of the same, the exclusive right, privilege
and liberty of making, constructing and using, and vending
to others to be used, the said invention, subject to adjudica-
tion in respect thereof before any court of competent juris- 20
diction. R.S., c. 150, s. 23, Am.

INVENTIONS BY PUBLIC SERVANTS.

45. (1) Every patent granted in respect of an invention
made by a person while employed in the public service of
Canada and relating to the nature of his employment shall,
notwithstanding anything in the patent or in this Act 25
to the contrary, be subject to the following conditions,
which shall be endorsed on such patent, that is to say:—

(a) The Commissioner may grant to any person applying
therefor a licence to use the patented invention on
terms to be fixed by the Commissioner;

(b) In fixing the sald terms the Commissioner shall
have regard to the circumstances under which the
invention was made and the right and interest of the
Government of Canada therein in consequence thereof,
which right and interest the said government is hereby 35
declared to have, and shall reduce the royalty payable
to the patentee accordingly or apportion the royalty
between the patentee and the Government of Canada,
but in no case shall the amount payable to the patentee
be less than one-half of what it would have been had 40
the inventor not been in the public service when making
the invention;

(¢) The patentee shall not make use of nor allow others
to make use of the patented invention without the
consent of the Commissioner, who in granting such 45




5. This is section 24 of the existing Act, with the
tion of paragraph (e) of subsection 1. ,
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consent may exact a royalty for such use to be fixed
by him and paid to the Government of Canada;
(d) The Attorney General of Canada shall have a right of

action in any court of competent jurisdiction to restrain
the unauthorized use of the patented invention and 5
recover damages therefor, which may be apportioned
by the Commissioner, with the approval of the Minister,

between the patentee and the Government;

(e) Notwithstanding the foregoing provisions of this
section, the patentee, with the consent of the Governor 10
in Council, may assign the patent on such terms as to
the division and payment of the consideration therefor,
or otherwise, as the Governor in Council may decide,
in which case the Government of Canada shall not be
deemed to have any special right or interest in such 15
patent except such rights and interests as are expressly
reserved by the terms of the order in council granting
such consent. (New).

(2) Any question which may arise as to whether any
invention comes within the terms of this section shall be 20
determined by the Commissioner on the application for a
patent therefor.

(3) On the refusal of such inventor to apply for a patent
for such invention after being thereunto duly required by
the deputy head of the department in which he was at the 25
time of making the invention employed, such deputy head
may in his official capacity apply for and obtain a patent
for such invention.

(4) Nothing herein contained shall be construed to restrict
the right of the inventor to the full enjoyment of his inven- 30
tion outside of Canada.

(5) Any decision of the Commissioner under this section
shall be subject to appeal to the Exchequer Court. R.S,,

c. 150, s. 24, Am.

FORM OF PATENTS.

4 6. Every patent shall be issued under the seal of the 35
Patent Office and the signature of the Commissioner, and,
when duly registered, shall be good, and shall avail the
grantee and his legal representatives for the term mentioned
in the patent. R.S., c¢. 150, s. 25.

TERM OF PATENTS.

4'7. (1) The term limited for the duration of every patent 40
of invention issued by the Patent Office shall be eighteen
years from the date when the application therefor was
filed in the Patent Office. R.S., c¢. 150, s. 26, Am.

(2) The term limited for the duration of every patent of
invention the application for which has been filed in the 45
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‘4 6. This is the same as section 25 of the existing Act,

" 4'7. This amends section 26 of the Act, respecting the
term of patents.

The existing Act and the Patent Office rules do not con-
tain any provision as to the date a patent is to bear. In the
United States the patent bears date as of the date of issue.
In Britain the patent is dated as of the date of the applica-
1;i01$1)23 i fgatgnt Acts, 1907-1932, s. 13).
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Patent Office prior to the coming into force of this section
shall be eighteen years from the sealing of the patent. (New).

REISSUE OF PATENTS.

48. (1) Whenever any patent is deemed defective or
inoperative by reason of insufficient description or speci-
fication, or by reason of the patentee claiming more or less 5
than he had a right to claim as new, but at the same time it
appears that the error arose from inadvertance, accident
or mistake, without any fraudulent or deceptive intention,
the Commissioner may, upon the surrender of such patent,
within four years from its date, and the payment of the 10
further fee hereinafter provided, cause a new patent, in
accordance with an amended description and specification
made by such patentee, to be issued to him for the same
invention for any part or for the whole of the then unex-
pired residue of the term for which the original patent was 15
or might have been granted.

(2) Such new patent, and the amended description and
specification, shall have the same effect in law, on the trial
of any action thereafter commenced for any cause subse-
quently accruing, as if the same had been originally filed in 20
such corrected form before the issue of the original patent.

(3) The Commissioner may entertain separate applica-
tions and cause patents to be issued for distinct and separate
parts of the invention patented, upon payment of the fee
for a reissue for each of such reissued patents. R.S., ¢. 150, 25
8. 27, Am.,

DISCLAIMERS.

49. (1) Whenever, by any mistake, accident or in-
advertence, and without any wilful intent to defraud or
mislead the public, a patentee has

(a) made his specification too broad, claiming more than

that of which he or the person through whom he claims 30
was the first inventor; or

(b) in the specification, claimed that he or the person

through whom he claims was the first inventor of any
material or substantial part of the invention patented
of which he was not the first inventor, and to which 35
he had no lawful right;
the patentee may, on payment of the fee hereinafter pro-
vided, make disclaimer of such parts as he does not claim
to hold by virtue of the patent or the assignment thereof.

(2) Such disclaimer shall be in writing, and in duplicate, 40
and shall be attested by one or more witnesses; one copy
thereof shall be filed and recorded in the office of the Com-
missioner, and the other copy thereof shall be attached
to the patent, and made a part thereof by reference, and

93812—3
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Applications may be pending under the present practice
for years, but this amendment will hasten their com-
pletion and require due diligence to avoid the loss of time
involved by any unnecessary delay, as the patent is dated
from the date of application.

48, This amends subsection 1 of section 27 of the
Act, relating to the reissue of patents, by striking out the
words “or within one year from the thirteenth day of June,
one thousand nine hundred and twenty-three”’ in the
eighth and ninth lines, as that date has lapsed.

Subsection 2 of the existing section 27 is omitted as un-
necessary. The provision is covered by the definition of
patentee in section 2 (g ). Subsection 2 reads as follows:

2. In the event of the death of the original patentee or
of his having assigned the patent, a like right shall vest in
his assignee or his legal representatives.”

49. This amends section 28 of the Act to substitute
the underlined words “by one or more witnesses”’ for the
words ‘“‘attested in the manner hereinbefore prescribed”
in subsection 2. There is no manner prescribed in the Act.
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such disclaimer shall thereafter be taken and considered as
part of the original specification.

(3) Such disclaimer shall not affect any action pending
at the time of its being made, except in so far as relates to
the question of unreasonable neglect or delay in making it. 5

(4) In case of the death of the original patentee, or of
his having assigned the patent, a like right shall vest in his
legal representatives, any of whom may make disclaimer.

(5) The patent shall thereafter be deemed good and
valid for so much of the invention as is truly the invention 10
of the disclaimant, and is not disclaimed, if it is a material
and substantial part of the invention, and is definitely
distinguished from other parts claimed without right;
and the disclaimant shall be entitled to maintain an action
or suit in respect of such part accordingly. R.S., e. 150, 15
s. 28. Am.

ASSIGNMENTS.

5©. (1) The patent may be granted to any person to
whom the inventor, entitled under this Act to obtain a
patent, has assigned or bequeathed the right of obtaining
the same, or in default of such assignment, or bequest, to 20
the legal representatives of the inventor. R.S., c. 150,

s. 29.

(2) No application for a patent shall be withdrawn with-
out, the consent in writing of each and every registered
assignee of such patent or any part thereof. R.S., c. 150, 25
s. 18.

51. (1) Every patent issued for an invention shall be
assignable in law, either as to the whole interest or as to
any part thereof, by any instrument in writing.

(2) Such assignment, and every grant and conveyance 30
of any exclusive right to make and use and to grant to
others the right to make and use the invention patented,
within and throughout Canada or any part thereof, shall be
registered in the Patent Office in the manner from time to
time prescribed by the Commissioner for such registration. 35

(3) Every such assignment, grant or conveyance before
being entitled to registration shall be accompanied by the
affidavit of one or more witnesses that the same was signed
and executed in their presence by the assignor or other
party thereto. (New) 40

(4) Every assignment affecting a patent for invention
shall be null and void against any subsequent assignee, un-
less such instrument is registered as hereinbefore prescribed,
before the registration of the instrument under which such
subsequent assignee claims. R.S., ¢. 150, s. 30. Am. 45
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50. This amends section 29 of the existing Act by
incorporating therein as subsection 2 the provisions of
‘section 18 of the Act, preventing the withdrawal of applica-
tions without the consent of the registered assignee.

51. This amends section 30 of the Act by adding pro-
visions for proper proof of the execution of assignments,
and for the proof of title of other instruments, before regis-
tration. This is to prevent the attempted registration of
documents executed without sufficient authority.
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LEGAL PROCEEDINGS IN RESPECT OF PATENTS

52. (1) A patent shall be void, if any material allega-
tion in the petition or declaration of the applicant herein-
before mentioned in respect of such patent is untrue, or if
the specifications and drawings contain more or less than is
necessary for obtaining the end for which they purport to be 5
made, when such omission or addition is wilfully made
for the purpose of misleading, or if the patentee and his

legal representatives fail to perform the conditions in this

Act presecribed.

(2) If it appears to the court that such omission or 10
addition was an involuntary error, and if it is proved that
the patentee is entitled to the remainder of his patent pro
tanto, the court shall render a judgment in accordance
with the facts, and shall determine as to costs, and the
patent shall be held valid for such part of the invention 15
described, as the patentee is so found entitled to.

(3) Two office copies of such judgment shall be furnished
to the Patent Office by the patentee, one of which shall
be registered and remain of record in the office, and the
other of which shall be attached to the patent, and made 20
a part of it by a reference thereto. R.S., ¢. 150, s. 31. Am.

INFRINGEMENT.

53. Any action for the infringement of a patent may
be brought in the court of record having jurisdiction, to
the amount of the damages claimed, in the province in
which the infringement is alleged to have taken place, 25
which holds its sittings nearest to the place of residence
or of business of the defendant; and such court shall decide
the case and determine as to costs: Provided, however,
that after the lapse of a period of three years from the date
of a patent, neither the patentee nor his legal representa- 30
tives shall be entitled to obtain any interlocutory order or
injunction restraining the opposite party from further
manufacture, production or use of the patented invention
or any final judgment for the infringement of a patent in
any court of competent jurisdiction, unless such patentee or 35
legal representatives shall have proved to the satisfaction
of the court that at the time of the infringement alleged in
such action the patented invention was being worked on a
commercial scale within Canada by the patentee or by such
legal representatives. R.S., ¢. 150, s. 33, Am. 40

54. Except as in this Act otherwise provided, every
person who, without the consent in writing of the patentee,
makes, constructs or puts in practice any invention for
which a patent has been obtained under this Act or any
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previous Act, or who procures such invention from any
person not authorized by the patentee or his legal repre-
sentatives to make or use it, and who uses it, shall be
liable to the patentee or his legal representatives in an
action of damages for so doing; and the judgment shall 5
be enforced, and the damages and costs that are adjudged
shall be recoverable, in like manner as in other cases in
the court in which the action is brought. R.S., e. 150,

s. 32, Am.

55. (1) Every person who purchases of the inventor, 10
or constructs any newly invented machine, or other patent-
able article, prior to the application by the inventor for
a patent, or who sells or uses one so constructed, shall
have the right to use, and vend to others to be used, the
specific thing so made or purchased, without liability 15
therefor.

(2) Notwithstanding the above preceding subsection, any
person who manufactures or sells an article for which a
patent shall subsequently issue under the present Act, shall
be liable to an action for infringement provided such manu- 20
facture or sale occurred after the filing of the application
covering the said patent. R.S., c¢. 150, s. 50, Am.

6. In any action for infringement of a patent, the
court, or any judge thereof, may, on the application of the
plaintiff or defendant, respectively, but subject to the 25

provisions of section fifty-three, make such order as the

court or judge sees fit,
(a) restraining or for an injunction restraining the
opposite party from further use, manufacture or sale
of the subject matter of the patent, and for his punish- 30
ment in the event of disobedience of such order; or

(b) for and respecting inspection or account; and

(c¢) generally respecting the proceedings in the action.

(2) An appeal shall lie from any such order under the
same circumstances and to the same court, as from other 35
judgments or orders of the court in which the order is made.
R.S,, c. 150, s. 34, Am. ]

5%7. When in any action or proceeding respecting a
patent which contains two or more claims, one or more
of such claims are held to be valid but another or others 40
invalid and void, effect shall be given to the patent as if it
contained only the valid claim or claims. 1932, e. 21, s. 2.

58. The defendant, in any such action, may plead as
matter of defence, any fact of default which by this Act,
or by law, renders the patent void; and the court shall 45
take cognizance of such pleading and of the facts connected
therewith, and shall decide the case accordingly. R.S.,
¢. 150, s. 3b.
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55. This inserts a new section in place of section 50.

The latter part of this section seems to be unnecessary,
and the first part, which gives rights to a previous pur-
chaser, should properly be confined to purchase or taking
before the application for a patent is filed instead of before
the issue of a patent.

Section 4899 of the United States Patent Laws covers
this situation more satisfactorily, and a provision (sub-
section (2) ) is added respecting liability if the manufacture
or sale occurred after the filing of the application covering
the said patent, since the grant of the patent will now date
from the filing of the application instead of from the date
of the sealing of the application.

86. This is the same as section 34 of the existing Act,
with the underlined words inserted.

gl'?. This is section 35 of the Act as enacted in 1932,
e. 21,

1 J 58. This is the same as section 36 of the existing Act.
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IMPEACHMENT.

Impeachment 9. (1) A patent or any claim in a patent may be
g;&t::ms declared invalid or void by the Exchequer Court of Canada
" at the instance of the Attorney General of Canada or at

the instance of any interested person.

Declaration (2) If any person has reasonable cause to believe that 5

f‘,ﬁ’;&f“‘mg"' any process used or proposed to be used, or any article
made, used or sold or proposed to be made, used or sold
by him might be alleged by any patentee to constitute
an infringement of an exclusive property or privilege granted
thereby, he may bring an action in the Exchequer Court 10
of Canada against the patentee for a declaration that such
process or article does not or would not constitute an
infringement of such exclusive property or privilege.

Security (3) Except the Attorney General of Canada or the

forcosts:  Attorney General of a province of Canada the plaintiff in 15

any action under this section shall, before proceeding
therein, give security for the costs of the patentee in such
sum as the Court may direct, but a defendant in any action
for the infringement of a patent shall be entitled to obtain

a declaration under this section without being required to 20
furnish any security. 1932, c. 21, s. 3, Am.

PRIORITY OF INVENTIONS.

Priorinventor G@. (1) No patent or claim in a patent shall be declared

must disclose j : 3 i 1
pust discose jnvalid or void on the ground that, before the invention

to establish therein defined was made by the inventor by whom the

i o patent was applied for, it had already been known or used 25
by some other inventor, unless it is established either
that,

(a) before the date of the application for the patent
such other inventor had disclosed or used the invention
in such manner that it had become available to the 30
public; or that

(b) before the issue of the patent, such other inventor
had made an application for a patent by virtue of
which he is entitled to priority or upon which conflict
proceedings should have been directed. 1932, e. 21, 35
s. 4, Am.

A second (2) Notwithstanding the provisions of section forty of

patent cannot this Act, an application for a patent on an invention for

adjudication which a patent has already issued under this Act shall be

the first rejected unless the applicant or his assignee within a time 40
patent is set ] & A
aside. to be fixed by the Commissioner commences an action to

Action to set Set aside the prior patent, so far as it covers the invention

;g‘t‘:fltp'i“ in question, but if such action is so commenced and dili-

| gently prosecured, the application shall not be deemed to
have been abandoned unless the applicant fails to proceed 45
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upon it within a reasonable time after the action has been
finally disposed of.
n_ (3) If the application was filed within one year from the
o oo i bis , date of the filing of the application for the prior patent, the
do not apply. provisions of subsection one of this section shall not apply 5

When

Judgment
voiding
patent to be
filed.

to the determination of the respective rights of the parties
to such action. 1932, c. 21, s. 4, Am.

JUDGMENTS.

61. A certificate of the judgment avoiding any patent
shall, at the request of any person filing it to make it of
record in the Patent Office, be entered on the margin of 10
the enrolment of the patent in the Patent Office, and the
patent shall thereupon be and be held to have been void
and of no effect, unless the judgment is reversed on appeal
as hereinafter provided. R.S., e. 150, s. 38.

Appeal. 62. The judgment declaring or refusing to declare any 15
patent void shall be subject to appeal to any court having
appellate jurisdication in other cases decided by the court
by which such judgment was rendered. R.S., c¢. 150, s. 39.

CONDITIONS.

Conditions 63. (1) Every patent, except those governed by the

governng all provisions of this Act relating to the granting of patents 20
in the public service, shall be subject to the following
conditions:—

y PATITR (a) Every patentee shall satisfy the reasonable require-

covson ABIU ments of the public with reference to his patent, and

| i to that end shall work the patented invention on a 25

;‘;‘;‘:&Z‘;ﬂe commercial scale within Canada; 1928, c. 4, s. 1, Am.

on a commer-

cial scale

within

Canada.

Use of (b) component parts or materials, which are manufactured

oo or produced in Canada, shall be used so far as they are

in Canada. available in the manufacture or production of the

patented article; (New)

Importation (¢ ) importation of more than fifty per cent in value of the

e parts or materials used in the manufacture or pro-

a commercial duction of a patented article or in the assembling

scale, thereof in Canada shall not be deemed to be work on a

commercial scale in Canada. (New). 35

Annual (2) Every registered owner of one or more patents shall,

ums%  |within thirty days after the close of each calendar year,
transmit or deliver to the Commissioner a return stating:—
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61, 62. These sections, relating to judgments, are the
same as sections 38 and 39 of the existing Act.

63. Amends section 40 of the Act, relating to conditions
governing patents.

Throughout this section the term “work on a commercial
scale,” as defined in section 2 of this Act, is used in place
of the words ‘“‘adequately manufacture.”

The importation and assembling of parts are dealt with
and restricted, and it is provided that all available parts
must be fabricated in Canada. If the patented article is
one capable of being worked in Canada the patentee must
E work it or carry on the process on a commercial scale within
Canada. (Subsection 1, (a), (b), (¢)). And the reason-
able requirements of the public are not satisfied if the
! working of the invention within Canada on a commercial
scale is prevented or limited by importation from abroad of
the patented article. (Subsection 8 (i), adapted from the
British Act, section 27(1)(b) ).

Then provision is added to require annual returns to the
Commissioner respecting outstanding patents, especially to
ascertain whether or not they are being worked or carried
on, and the reason why they are not being worked or
carried on, if such be the case. (Subsection (2) ).

This is regarded by the Department as essential to
check attempts to hold patents indefinitely without provid-
ing for manufacture or sale, and thus restraining others

who are ready to manufacture or produce the article for
public use.
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(a) the number, date and title of each patent granted to
him, and the date of any registered asmgnment or
conveyance thereof, giving the name of the assignee
or person entitled thereto,

(b) whether or not work on a commercial scale of the 5
patented invention is being carried on in Canada, the
place where and the name and address of the person
or company making or supplying the same;

(c) the reasons why such patented invention is not being
worked on a commercial scale in Canada, if such be 10
the case. (New.)

(3) The registered owner may not invoke any other date
than that given in the earliest annual return of manufac-
ture of the patented article in Canada as against a person
seeking a licence to manufacture under the patent in Can- 15
ada. (New.)

(4) The Attorney General of Canada or any person inter-
ested may present a petition to the Commissioner alleging
that the reasonable requirements of the public with respect
to a patented invention have not been satisfied, or that the 20
patentee has failed to work on a commercial scale the
patented invention in Canada, and praying that the patentee
may be ordered to manufacture or to produce within Canada
and to supply the patented invention at a reasonable price
or to grant licences for the manufacture or production and 25

use within Canada of the patented invention on reasonable

terms 1928, c. 4, s. 1 (b), Am.

(5) If the parties do not come to an arrangement between
themselves, the Commissioner shall proceed to hear and
determine the matter, and if it is proved to his satisfaction 30

(a) that the reasonable requirements of the public with

Ees(fect to the patented invention have not been satis-
ed; or

(b) that the patentee has failed to work on a commercial

scale the patented invention in Canada; 35

the Commissioner may order the patentee
(i) to manufacture or produce and to supply the
patented article within reasonable limits at such
price as may be fixed by him, and in accordance
with the custom of the trade to which the invention 40
relates as to payment and delivery; or
(ii) to grant licences for the manufacture or production
ipd use of the patented invention as may be fixed by
im;
in either case within and after such time as may be fixed 45
by the Commissioner and on pain of forfeiture of the
patent. 1928, c. 4, s. 1(c), Am
(6) No order shall be made by the Commissioner under
the provisions of the preceding subsection before the
expiration of three years from the date of the issue of the 50
patent. 1928, c.4,s.1 (¢), Am

iR ————




This amendment will be favourable to an intending
applicant for a licence who in good faith desires to establish
an industry in Canada, and who is prevented by the exist-
ence of a patent held but not worked by the registered
owner.

It was never the intention that a merely formal working
should be deemed to be a compliance with the terms of the
Act, and it is to clear up any misapprehension that the
requirement of working on a commercial scale is necessary.

This section has been redrafted and amended as indicated
by the words underlined and vertical lines.
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(7) The Commissioner may, with the approval of the
Minister, instead of hearing and determining the matter
himself, refer the petition to the Exchequer Court, which
shall have jurisdiction in the premises, and may make such
order thereon as the Commissioner is authorized to make 5
under this section. 1928, ¢. 4, s. 1(¢), Am

(8) For the purposes of this section the reasonable re-
quirements of the public shall not be deemed to have been
satisfied,

(1) if by reason of the default of the patentee to work 10
on a commercial scale and supply on reasonable terms
the patented article, or any parts thereof which are
necessary for its efficient working, or to carry on the
patented process on a commercial scale or to grant
licences on reasonable terms, any existing trade or 15
industry, or the establishment of any new trade or
industry, in the Dominion of Canada is unfairly preju-
diced, or the demand for the patented invention or the
article produced by the patented process is not reason-
ably met, or if the working of the invention within 20
Canada on a commercial scale is being prevented or
hindered by the importation from abroad of the pat-
ented article; or

(i1) if any trade or industry in the Dominion of
Canada is unfairly prejudiced by the conditions at- 25
tached by the patentee to the purchase, hire or use of
the patented invention. R.S., ¢. 150, s. 40, Am.

(9) Any decision of the Commisioner under this section
shall be subject to appeal to the Exchequer Court. R.S.,

c. 150, s. 40, Am. 30

REVOCATION.

64. (1) At any time not less than three years after the
date of a patent any person may apply to the Commissioner
for the revocation of the patent on the ground that the
patented invention is manufactured or produced exclusively
or mainly outside Canada to supply the Canadlan market 35
with the invention covered by the patent.

(2) The Commissioner shall consider the application,
and if after enquiry he is satisfied that the allegations con-
tained therein are correct, and if the grant of a licence in
respect of the said patent has previously been ordered under 40
section sixty-three of this Act, then, subject to the pro-
visions of this section, and unless the patentee proves that
the patented invention is worked on a commercial scale
within Canada, or gives reasons satisfactory to the Com-
missioner why the patented invention is not so worked on a 45
commercial scale, the Commissioner may make an order
revoking the patent either
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(a) forthwith; or
(b ) after such reasonable interval as may be specified
in the order;
unless in the meantime it is shown to his satisfaction that
the patented invention is being worked on a commercial 5
scale within Canada.

(3) No such order as aforesaid shall be made which is at
variance with any treaty, convention, arrangement or en-
gagement which then subsists between Canada and any
other country. 10

(4) If within the time limited in the order the patented
invention is not worked on a commercial scale within
Canada, but the patentee gives satisfactory reasons why
it 1s not so worked on a commercial scale, the Com-
missioner may extend the period mentioned in the previous 15
order for such period not exceeding twelve months as may
be specified in the subsequent order.

(5) Any decision of the Commissioner under this section
shall be subject to appeal to the Exchequer Court. 1928,

c. 4,s. 2, Am. 20

CAVEATS

65. (1) Any intending applicant for a patent who has
not yet perfected his invention and is in fear of being de-
spoiled of his idea, may file, in the Patent Office, a descrip-
tion of his invention so far as it has proceeded, with or
without plans, at his own will; and the Commissioner, on 25
payment of the fee in this Act prescribed, shall cause the
said document, which shall be called a caveat, to be pre-
served in secrecy with the exception of delivering copies of
the same whenever required by the said applicant or by
any judicial tribunal, but the secrecy of the document shall 30
cease when the applicant obtains a patent for his invention.

(2) If application is made by any other person for a patent
for any invention with which such caveat may in any
respect interfere, the Commissioner shall forthwith give
notice by mail, of such application, to the person who 35
has filed such caveat, and such person shall, within three
months after the date of mailing the notice, if he wishes
to avail himself of the caveat, file his petition and take
the other steps necessary on an application for a patent,
and if, in the opinion of the Commissioner, the applications 40
are conflicting, like proceedings may be had in all respects
as are by this Act provided in the case of conflicting ap-
plications.

(3) Unless the person filing a caveat makes application
within one year from the filing thereof for a patent, the 45
Commissioner shall be relieved from the obligation of

93812—4
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giving notice, and the caveat shall then remain as a simple
matter of proof as a novelty or priority of invention, if
required. R.S., c. 150, s. 42.

PATENT FEES.

66. (1) The following fees shall be payable before an
application for any of the purposes herein mentioned shall &
be received by the Commissioner, that is to-say:—

On filing an application for patent................. $15 00
On grant of patent payable on pain of forfeiture
within three months from the date of notice of the

SIIOWRBON Oof patent. . . ... oi il o e R 20 00 10
On filing an amendment after allowance of an appli-

COMOIE TOFDIEIENE . i v i B! K sl e bR S 5 00
Oy ladesng naaveal. vy i s, 8 Gis i el le 5 00
On asking to register a judgment pro tanto........ 4 00
On asking to register an assignment, or any other 15

document affecting or relating to a patent. ..... 2 00
On asking to attach a disclaimer to a patent....... 2 00
On asgking for a copyv of patent with specification

CTOINMPE OF Sran0ings. .. ... ... e e 4 00
On petition to re-issue a patent after surrender.... 30 00 20

On filing an application or petition under sections

thirty-nine, forty-five, sixty-three or sixty-four of

this Act—For each patent mentioned therein.. . .. 10 00
On filing an application for the restoration and revival

of a patent—ZFor each patent mentioned herein. .. 35 00 25
On application for registration under section fifteen.. 5 00
On office copies of documents, not above-mentioned,

the following charges shall be made, the minimum

charge being $1.00. :—

For every single or first folio of one hundred words 30

GBI BTy L 0 25
For every such subsequent folio, fractions of or

under one-half not being counted, and of one-

half or more being counted as a folio........... 0 10
For every copy of drawings, per sheet............ 0 2535
For every additional copy of drawings, per sheet.. 0 15

(2) In the case of a patent on which a fee of twenty
dollars was paid prior to the thirtieth day of June, one |
thousand nine hundred and twenty-three, a further fee of 40
fifteen dollars on pain of nullity of the patent shall be '
payable at or before the expiration of six years from the
date of its issue.

(3) A forfeited application may be restored and a patent ‘
granted thereon on application to the Commissioner within 45
six months from the incurrence of the forfeiture, on pay-
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ment with the application for restoration, in addition to
the fee payable on the grant of the patent, of a further
fee of fifteen dollars.

(4) The mere cancellation of claims after allowance

of an application shall not involve the payment of an §
additional fee.

(5) The fees on any proceedings not herein provided for
shall be such as may be fixed by the Commissioner with the
approval of the Governor in Council. R.S. e¢. 150, s. 43, Am.

67. The said fees shall be in full of all services per- 10
formed under this Act, in any such case, by the Commis-
sioner or any person employed in the Patent Office. R.S.,

c. 150, s. 44.

68. All fees or charges for which payment is received
under this Act shall be paid over to the Minister of Finance, 15
and shall form part of the Consolidated Revenue Fund of
Canada, except such sums as are paid for copies of drawings
when made by persons not receiving salaries in the Patent

Office R.S., c. 150, s. 45.

69. No person shall be exempt from the payment of any 20
fee or charge payable in respect of any services performed
for such person under this Act; and no fee, when paid,
shall lif returned to the person who paid it. R.S., e¢. 150,

s. 46, Am.

RESTORATION OF PATENTS

70. Where any patent has become void under the terms 25
of the Patent Act, chapter sixty-nine, Revised Statutes of
Canada, 1906, of the Patent Act, chapter one hundred and

fiftty of the Revised Statutes of Canada, 1927, or of this
Act, in consequence of the non-payment of fees or failure

to construct or manufacture, or because of the importation
of the patented invention, the patentee may within two
years from the date of such voidance apply to the Com-
missiener for an order for the restoration and revival of
the patent.

(2) The Commissioner after hearing the patentee and 35
any other interested parties on such application of which
hearing due notice shall be given by publication in the
Canada Gazette and the Canadian Patent Office Record or any
other official publication of the Patent Office, and after
considering all the circumstances of the case, may make 40
an order either restoring and reviving the patent or dismiss-
ing the application.

30




67, 68, 69. These are the same as sections 44, 45 and
46 of the existing Act, except that part of 69 which is no
longer applicable.

—————

T

e T

gt e

70. Amends section 47 of the Act, respecting restota-
tion and revivals of patents, in regard only to patents
becoming void under the various Patent Acts cited in sub-
section 1.
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(3) No such application shall be granted if it appears
that there has been undue delay in making the same or
that the voidance of the patent was intentional on the part
of the patentee.

(4) If the voidance of the patent was in consequence of 5
the non-payment of any fee, such fees must be paid before
any order restoring and reviving the patent can become
effective.

(5) If the application be dismissed, the Commissioner at
his discretion may return the fee paid thereon less the sum 10
of fifteen dollars.

(6) In any case where a patent has become void is re-
stored and revived as aforesaid and during the period when
such patent was void and before publication of notice of
hearing on an application for its restoration and revival as 15
aforesaid, any person has commenced lawfully to construct,
manufacture, use or sell in Canada the invention covered
by such patent, such person may continue to construct,
manufacture, use or sell such invention in as full and ample
a ma(mlnner as if such patent had not been restored and re- 20
vived.

. (7) The Attorney General of Canada, the applicant or
any other interested party who has opposed any such
application may appeal from the decision of the Commis-
sioner thereon to the Exchequer Court, which shall have 25
jurisdiction to hear and determine any such appeal. R.S.,

c. 150, s. 47, Am.

OFFENCES AND PENALTIES.

71. Any patentee under this Act who sells or offers for
sale any article patented under this Act not stamped or
engraved with the year of the patent applying to such 30
article, or when from the nature of the article this cannot
be done, not having affixed to it or every package wherein
one or more of such articles is or are enclosed a label marked
with the year of the date of the patent applying to such
article in manner and form provided by this Act, shall be 35
liable to a penalty not exceeding one hundred dollars, and
in default of the payment of such penalty, to imprisonment
for a term not exceeding two months. R.S., ¢. 150, s. 63.

7 2. Every person who 40
(a) writes, paints, prints, moulds, casts, carves, en-
graves, stamps or otherwise marks upon anything
made or sold by him, and for the sole making or selling
of which he is not the patentee, the name of any
imitation of the name of any patentee for the sole 45
making or selling of such thing, without the consent
of such patentee;
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(b) without the consent of the patentee, writes, paints,
~ prints, moulds, casts, carves, engraves, stamps or
otherwise marks upon anything not purchased from
the patentee, the words Patent, Letters Patent, King’s
or Queen’s Patent, Patented, or any word or words 5
of like import, with the intent of counterfeiting or
imitating the stamp, mark or device of the patentee,
or of deceiving the public and inducing them to believe
that the thing in question was made or sold by or
with the consent of the patentee or his legal repre- 10
sentatives; or
(c) offers for sale as patented any article not patented
in Canada, for the purpose of deceiving the public;
is guilty of an indictable offence, and liable to a fine not
exceeding two hundred dollars, or to imprisonment for a 15
term not exceeding three months, or to both. R.S., e¢. 150,
s. 64.

¥3. Every person who wilfully makes or causes to be
made any false entry in any register or book or any false
or altered copy of any document relating to the purposes 20
of this Act, or who produces or tenders any such false
or altered document in evidence, knowing the same to be
such, is guilty of an indictable offence and shall be liable
to a fine not exceeding five hundred dollars or to imprisonment
for a term not exceeding six months, or to both. R.S., ¢. 150, 25
s. 65, Am.

REPEAL.

'@4. The Patent Act, chapter one hundred and fifty of
the Revised Statutes of Canada, 1927, and the amending
Acts, chapter four of the Statutes of 1928, chapter thirty-
four of the Statutes of 1930, and chapter twenty-one of the 30
Statutes of 1932, are hereby repealed.
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PATENT ACT, 1935.

Arrangement of Sections.

SECTION
1. Short title.
2. Interpretation.
3 Patent Office.
Appointment of Commissioner.
4. Duties of Commissioner.
5. Powers of Commissioner.
Assistant Commissioner to act in case of his absence
or inability.
6. Assistant Commissioner.
7. Staff.
8. Officers not to deal in patents.
9. Clerical errors.
10. Destroyed or lost patents.
11. Inspection by public.
12. Rules and Regulations.
13. Seal of Patent Office.
Seal to be judicially noticed.
14. Certified copies of patents as evidence.
15. Register of Patent Attorneys.
16. Misconduct of Patent Attorneys.
17. Appeals generally.
18. Notice of appeal.
19. Government may use any patented invention.
20. Patented invention in vessels of any other country.
21. Patented article to be stamped or marked.
22. Costs of Commissioner in discretion of court.

No costs against Commissioner.

23. Patents issued prior to 18 June, 1923.

24. Status under 1921, c. 44 not affected by repeal of
that Act.

25. Annual Report.

26. Application for Patents.

Who may obtain patents.

Applicants not debarred unless applications in any
other country filed more than twelve months
prior to filing in Canada.

What may not be patented.
27. Effect of application for patent in another country
if same is applied for in Canada.

Limitation of two years after publication or public

use or sale.

Rights preserved.
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SECTION

28. Oath of inventor at time of filing application.
When inventor dead or incapable or residence
unknown.
Before whom oath may be made.
29. Address of applicant and representative to be
stated. ‘
Change of name of representative on issued patent.
30. Applications to be completed within six months.
When deemed to be abandoned.
31. Joint applications.
32. Improvements.
33. Specifications and claims.
Particulars required.
34. Specification.
Description and operation.
Various steps and methods.
Ending with separate and distinet claims.
Claims for apparatus or machine.
Process claims.
References in claims. E“
Product claims. : }}
Generic and specific claims. o
Additional claims.
I
!

35. Examination of applications.
36. Patent for one invention only.
Divisional applications.
37. Drawings. ‘
38. Models and specimens. ’
Dangerous substances. !
39. Chemical products and substances intended for {1
food or medicine. ,
Action for infringement. w
Free manufacture and sale of article for human con- |
sumption. 1
40. Power of Commissioner to refuse to grant patent. H
41. Notice to applicant of objection. i
42. Appeal to Exchequer Court.
Jurisdiction.
43. Conflicting applications.
Procedure to establish conflict.
Sealed envelopes with record of invention.
Disposition of applications.
Proceedings in Exchequer Court.
44. Grant and duration of Patent. ;
What patent shall contain and confer. f:
45. Inventions by Public Servants.
46. Form of Patents. !
47. Term of Patents.
48. Reissue of Patents.
Effect of new patent.
Patent for separate parts.
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SECTION

49. Disclaimers.
Mistakes disclaimed.
Form and attestation of disclaimer.
Death of patentee.
Effect of disclaimer.
50. Assignments.
Assignee may obtain patent.
Withdrawal of application only with consent of
assignee.
51. Patents assignable.
Must be registered and attested.
52. When patents shall be void.
Untrue declarations.
Specifications too broad.
Involuntary error.
Judgment sent to Patent Office.
53. Jurisdiction of courts on infringement.
54, Infringement, defined and remedies.
55. Patent not to affect previous purchaser.
56. Injunction may issue.
Appeal.
57. Invalid claims not to affect valid claims.
58. Defence to action for infringement.
59. Impeachment.
60. Priority of inventions.
Prior inventor must disclose invention.
Action to set aside first patent.
61. Judgment voiding patents to be filed.
62. Subject to appeal.
63. Conditions.
Reasonable requirements.
Working on a commercial scale.
Importation and assembling.
Returns to Commissioner.
Licences.
Default to manufacture or give reasonable terms.
Trade or industry unfairly affected.
Hindrance by importation.
64. Revocation of Patents.
Powers of Commissioner.
Treaties not affected.
Extension of time.
Appeal.
65. Caveats.
Notice.
Duration.
66. Patent fees, tariff.
Paid prior to this Act.
Further fees.
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Restoration of forfeited application.
Unprovided cases.
67. Fees in full for all services.
68. Application of fees.
69. No exemptions.
Return of fees paid less $10.
70. Restoration of Patents.
If void for non-payment of fees or failure to con-
struct or manufacture or for importation of
patented invention.
Order for restoration.
Effect of delay.
Fees must be paid before.
Saving of rights.
Appeal.
71. Offences and penalties.

Articles to be stamped or marked.
72. Falsely marking article as patented.
73. False entries.
74. Repeal of prior Acts.
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R.S., c. 150. HIS Majesty, by and with the advice and consent of the

Short title.

Definitions.

“Applicant,”

“Commis-
sioner.”

‘““Exchequer
Court.”

“Invention.”

‘‘Legal repre-
sentatives.”

““Minister.”

‘“Patent.”
‘“Patentee.”

‘“‘Regulation’’

and ‘‘Rule’.

follows:—

1. This Act may be cited as The Patent Act, 1935. R.S.,
c. 150, s. 1. 5

made under it, unless the context otherwise requires,

6th Session, 17th Parliament, 25 George V, 1935.
SENATE OF CANADA

BILL A.

An Act to amend and consolidate the Acts relating to
Patents of Invention.

Senate and House of Commons of Canada, enacts as

SHORT TITLE.

INTERPRETATION.
2. In this Act, and in any rule, regulation or order

(a) “applicant’”’ includes an inventor and the legal repre-
sentatives of an applicant or inventor;

(b ) “Commissioner’”’ means the Commissioner of Patents; 10

(c¢) “Exchequer Court” means the Exchequer Court of
Canada;

(d) “invention” means any new and useful art, process,
machine, manufacture or composition of matter, or any
new and useful improvement in any art, process, 15
machine, manufacture or composition of matter;

(e) “legal representatives” includes heirs, executors,
administrators, guardians, curators, tutors, assigns and

all other persons claiming through or under applicants
for patents and patentees of inventions; 20
(f) “Minister’” means the Secretary of State of Canada
or such other Minister of the Crown as may be appoint-
ed by the Governor in Council to administer this Act;
(9) “patent” means letters patent for an invention;

(h) “patentee” means the person for the time being 25
entitled to the benefit of a patent for an invention;

(1) “Regulation” and “Rule” include rule, regulation
and form;
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(7) “work on a commercial scale’’ means the manufacture
of the article or the carrying on of the process des-
cribed and claimed in a specification for a patent, in
or by means of a definite and substantial establishment
or organization and on a scale which is adequate and 5
rAe;sonable under the circumstances; R.S., ¢. 150, s.2,

PATENT OFFICE AND OFFICERS.

3. There shall be attached to the Department of the
Secretary of State of Canada or to such other depart-

ment of the Government of Canada as may be determined 10
by the Governor in Council an office which shall be called
the Patent Office. R.S., c. 150, s. 3 (1), Am.

4. (1) The Governor in Council may appoint a Com-
missioner of Patents who may and shall, under the Minister,
exercise and perform the powers and duties conferred and 15
imposed upon that officer by or pursuant to this Act.
R.S,, c. 150, ss. 3 and 5, Am.

(2) The Commissioner shall receive all applications, fees,
papers, documents and models for patents, shall perform i
and do all acts and things requisite for the granting and 20 =
issuing of patents of invention, shall have the charge and E
custody of the books, records, papers, models, machines
and other things belonging to the Patent Office, and shall
have, for the purposes of this Act, all the powers that are §
or may be given by the Inguiries Act to a commissioner 25
appointed under Part II thereof. R.S., ¢. 150, ss. 4 and 5, ‘
Am.

(3) The Commissioner shall hold office during pleasure
and be paid such annual salary, not exceeding seven thous- ‘
and dollars, as may be determined by the Governor in 30
Council. R.S., c. 150, ss. 3 and 5, Am.

5. (1) An Assistant Commissioner of Patents may be
appointed in the manner authorized by law. He shall be
a technical officer experienced in the administration of the
Patent Office. 35

(2) When the Commissioner is absent or unable to act, '
the Assistant Commissioner, or, if he also is at the same
time absent or unable to act, another officer designated
by the Minister, may and shall exercise the powers and
perform the duties of the Commissioner. 40

6. There may be appointed in the manner authorized
by law, such principal examiners, examiners, associate
examiners and assistant examiners, clerks, stenographers
and other assistants as are necessary for the administration
of this Act. R.S., c. 150, s. 3 (2), Am. 45 }
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8. The existing section reads as follows:—

«“g, There shall be attached to such department of the
Government of Canada as may be determined by the
Governor in Council an office which shall be called the
Patent Office, and a Commissioner of Patents may be
appointed.”

4. (1) The existing equivalent provision is section 3 (1)
a redraft of part of 2 (1) and the whole of 5 (2) of the
Patent Act, which reads as follows:—

“83. (1) There shall be attached to such department of
the Government of Canada as may be determined by the
Governor in Council an office which shall be called the
Patent Office, and a Commissioner of Patents may be
appointed.”

“8. (1) The Commissioner shall exercise the powers
conferred and perform the duties imposed upon him by
this Act subject to the Minister, and in the absence or
inability to act of the Commissioner any officer or clerk
named by the Minister to perform the duties of the Com-
missioner may as Acting Commissioner exercise such powers
and shall perform such duties.

(2) For the purposes of this Act the Commissioner shall
have all the powers that are or may be given by the Inquiries
Act to a Commissioner appointed under Part IT thereof.”

4. (2) This is section 4 of the present Act.

4. (3) This is made up of parts of sections 3 and 5 of
the present Act.

5. This is new, to provide for an Assistant Commissioner
or other designated officer to act in the absence or inability
of the Commissioner. See section 5 of the present Act
printed above.

6. This is subsection 2 transposed from section 3 of the
Act, and amended as indicated by the underlined words to
establish the organization required in the Patent Office.
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7. No officer or employee of the Patent Office shall buy,
sell, acquire or traffic in any invention, patent or right to

sale, assignment, acquisition or transfer of any invention,
patent or right to a patent, or any interest in any thereof, &
made by or to any such officer or employee shall be null
and void: Provided that this section shall not apply to a
sale by an original inventor or to an acquisition under the
last will, or by the intestacy, of a deceased person. R.S.,
c. 150, s. 56. 10

8. Clerical errors in any instrument of record in the

Patent Office shall not be construed as invalidating the
same, but, when discovered, they may be corrected by

certificate under the authority of the Commissioner. RE,
c. 150, s. 53. 15

9. If any patent is destroyed or lost a certified copy
may be issued in lieu thereof upon payment of the pre-

scribed fee. R.S., c. 150, s. 54.

10. All specifications, drawings, models, disclaimers,
judgments, returns, and other papers, except caveats, and 20
except those filed in connection with applications for
patents which are still pending or have been abandoned

shall be open to the inspection of the public at the Patent
Office, under such regulations as are adopted in that behalf. =
R.S,, ¢. 150, 8. 52, Am. 25

11. Notwithstanding the exception in the next preceding
section, the Commissioner, upon the request of any person
who states in writing the number and date of a patent
said to have been granted in a named country other than
Canada, and who pays or tenders the prescribed fee, shall 30
inform such person whether an application for a patent
of the same invention is or is not pending in Canada.
(New).

RULES AND REGULATIONS.
12. (1) The Governor in Council, on the recommen-
dation of the Minister, may make, amend or repeal such 35"
rules and regulations and prescribe such forms as may be
deemed expedient
(a) for carrying into effect the objects of this Act, or for
ensuring the due administration thereof by the Com-
missioner and other officers and employees of the 40
Patent Office; and
(b) for carrying into effect the terms of any treaty,
convention, arrangement or engagement which sub-
sists between Canada and any other country; and
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7. This is a redraft of section 56 of the present Act
reading as follows:—

56. No Officer or employee of the Patent Office shall
buy, sell or acquire or traffic in any invention or patent or
in any right to a patent; and every such purchase and sale,
and every assignment or transfer thereof by or to any officer
or employee, as aforesaid, shall be null and void, but this
provision shall not apply to any original inventor or to any
acquisition by bequest. 1923, c. 23, s. 56.

The redraft provides for cases of intestacy.

8. This is section 53 of the present Act transposed with
changes as underlined.

9. The existing section reads as follows:—

54. If any patent is destroyed or lost, a certified copy
thereof may be issued in lieu thereof upon the person who
applies therefor paying the fees hereinbefore preseribed for
office copies of documents.

1®. The words underlined are new.

11. This is new.

12. This is new. The equivalent present provision reads
as follows:—

“59. The Commissioner may, from time to time, subject
to the approval of the Governor in Council, make such rules
and regulations, and preseribe such forms, as appear to him
necessary and expedient for the purposes of this Act, and
notice thereof shall be given in The Canada Gazette; and all
documents, executed in conformity with the same and
accepted by the Commissioner, shall be held valid, so far
as ;gla,tes to proceedings in the Patent Office.” 1923, c. 23,
8. 59.
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(c¢) in particular with respect to the following matters:—

(i) The form and contents of applications for patents;

- (ii) The form of the Register of Patents and of the
indexes thereto;

(iii) The registration of assignments, transmissions, 5
licences, disclaimers, judgments or other documents
relating to any patent; and

(iv) The form and contents of any certificate issued
pursuant to the terms of this Act.

(2) Any rule or regulation made by the Governor in 10
Council shall be of the same force and effect as if it had been
enacted herein. R.S., ¢. 150, s. 59, Am.

SEAL.

13. (1) The Commissioner shall cause a seal to be made
for the purposes of this Aet and may cause to be sealed
therewith every patent and other instrument and copy 15
thereof issuing from the Patent Office. R.S., ¢. 150, s. 6.

(2) Every court, judge and person whosoever shall take
notice of the seal of the Patent Office, and shall receive the
impressions thereof in evidence in like manner as the
impressions of the Great Seal are received in evidence, and 20
shall also take notice of and receive in evidence, without
further proof and without production of the originals, all °
copies or extracts certified under the seal of the Patent
Office to be copies of or extracts from documents deposited
in such office. 1930, c. 34, s. 2. 25

PROOF OF PATENTS.

14. In any action or proceeding respecting a patent of
invention authorized to be had or taken in Canada under
the provisions of this Act a copy of any patent granted in
any other country, or any official document connected there-
with, purporting to be certified under the hand of the proper 30
officer of the Government of the country in which such
patent has been obtained, may be produced before the
Court or a judge thereof, and the copy of such patent or
document purporting to be so certified may be received in
evidence without production of the original and without 35
proof of the signature or of the official character of the
person appearing to have signed the same. 1930, c. 34,

s. 2, Am.

PATENT ATTORNEYS.

15. (1) A register of attorneys shall be kept in the Patent
Office on which shall be entered the names of all persons 4
entitled to represent applicants in the presentation and
prosecution of applications for patents or in other
business before the Patent Office.




13. Subsection 2 1s taken trom the amendment made
~in 1930, c. 34, s. 2, and inserted here, as it relates to judicial
~ notice of the seal of the Patent Office.

4 14. This section, relating to the production of certified
~ copies of patents as evidence was adopted in 1930,
c. 34, s. 2.

15 and 16. These sections relate to Patent Attorneys,
- and are sections 57 and 58 of the existing Act transposed
~ without change.
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(2) Entry on such register shall be made in accordance
with regulations to be made by the Commissioner with the
approval of the Governor in Council. R.S., e¢. 150, s. 57.

16. For gross misconduct or any other cause which he
may deem sufficient, the Commissioner may refuse to recog- 5
nize any person as a patent agent or attorney either gener-
ally or in any particular case. R.S., c¢. 150, s. 58.

APPEALS.

1'7. In all cases where an appeal is provided from the
decision of the Commissioner to the Exchequer Court under
this Act, such appeal shall be had and taken pursuant to 10
the provisions of the Exchequer Court Act and the rules
and practice of that Court. R.S., c. 150, s. 62.

18. Whenever an appeal to the Exchequer Court from
the decision of the Commissioner is permitted under this
Act notice of his decision shall be mailed by the Com- 15
missioner by registered letter addressed to the interested
parties or their respective agents and the appeal shall be
taken within three months after the date of mailing of such

notice, unless otherwise extended by the Commissioner

with the approval of the Minister and unless herein other- 20 : ,'

wise expressly provided. R.S., e¢. 150, s. 68, Am.

GENERAL.

19. The Government of Canada may, at any time, use
any patented invention, paying to the patentee such sum
as the Commissioner reports to be a reasonable compen-
sation for the use thereof, and any decision of the Commis- 25
sioner under this section shall be subject to appeal to the
Exchequer Court. R.S., c¢. 150, s. 48.

20. No patent shall extend to prevent the use of any
invention in any ship, vessel, air craft or land vehicle of

any other country, entering Canada temporarily or acci- 30

dentally, provided such invention is employed exclusively
for the needs of the ship, vessel, air craft or land vehicle,
and not so used for the manufacture of any goods to be
vended within or exported from Canada. 1928, c. 4, s. 3, a8
Am.

21. (1) Every patentee under this Act shall, if possible,
stamp or engrave on each patented article sold or offered
for sale by him notice of the year of the date of the patent
applying to such article, thus—Patented, 1935, or as the
case may be. 40

ARSI s S et




1'7. This section, relating to appeals generally, is section
62 of the existing Act transposed without change.

18. As this section relates to appeals it is also transposed
from section 68 of the existing Act and inserted here in its
proper connection.

19. This is section 48 of the existing Act transposed
without change. ]

20. This section was adopted in 1928, c. 4, s. 3.

21. This is a redraft, with additions of the present
section 51, which is as follows:—

“51. Every patentee under this Act shall stamp or
engrave on each patented article sold or offered for sale by
him the year of the date of the patent applying to such
article, thus—Patented, 1906, or as the case may be; or,
when, from the nature of the article, this cannot be done,
thereby affixing to it, or to every package wherein one or
more of such articles is or are enclosed, a label marked with
a like notice.” 1923, c. 23, s. 51.
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(2) When, from the nature of any patented article it
cannot be so stamped or engraved the patentee shall, if
possible, affix to it, or to every package wherein one or
more of such articles is or are enclosed, a label marked with
the like notice. R.S., c¢. 150, s. 51, Am. 5

(3) When any patented article or material is, from its
nature or character, such that it cannot be so stamped or
engraved and cannot, reasonably, be packaged or labelled
the patentee shall, in all descriptive or advertising matter
published by him and relating to such patented article or 10
material, insert the like notice. (New).

22. In all proceedings before any court under this Act

the costs of the Commissioner shall be in the discretion of
the court, but the Commissioner shall not be ordered to
pay the costs of any other of the parties. R.S., e. 150, s. 61. 15

23. Any patent issued prior to the thirteenth day of
June, 1923, which could have been successfully impeached
for violation of or non-compliance with any provision of
the Acts in force prior to that date, may, with like effect,
be so impeached after w date, and in any action for the 9
infringement of any such patent any such violation or
non-compliance which could have been set up as a defence
may, with like effect, be so set up after that date. R.S.

c. 150, s. 66.

24. No relief, right or privilege granted to or acquired 25
by any patentee or other person in respect of any patent
or application for any patent under chapter forty-four of

the statutes of 1921 shall be affected by the repeal of that

Act, but such relief, right or privilege shall continue as as if
that Act had remalned in force. R.S., c. 150, s. 67. 30

25. The Commissioner shall, in each year, cause to be -
prepared and laid before Parliament a report of the pro-

ceedings under this Act, and shall, from time to time and
at least once in each year, publish a list of all patents granted,
and may, with the approval of the Governor in Council, 35
cause such specifications and drawings as are deemed of
interest or essential parts thereof, to be printed, from time

to time for distribution or sale. R.S., ¢. 150, s. 60.

ST
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APPLICATION FOR PATENTS.

26. (1) Subject to the subsequent provisions of this
section, any inventor of an invention which was
(a) notd known or used by others before he invented
it, an
(b) not described in any patent or in any publication 5
printed in Canada or in any other country more than
two years before presentation of the petition hereunder
mentioned, and
(c) not in public use or on sale in Canada for more than
two years prior to his application in Canada; 10
may, on presentation to the Commissioner of a petition
setting forth the facts (in this Act termed the filing of the
application) and on compliance with all other requirements
of this Act, obtain a patent granting to him an exclusive
property in such invention. R.S., ¢. 150, s. 7, Am. 15
(2) Any person who, before applying in Canada for a
patent for an invention, shall have applied in any other
country or countries for a patent or patents for the same
invention shall not be entitled to obtain in Canada a patent
for that invention unless his application in Canada is filed 9
(a) before the issue of any patent for the same invention
in such other country or in any of such other countries;
or
(b) within twelve months after the filing of the appli-
cation, or of the first application, as the case may be, 25
for such patent in such other country or countries.

(New).
(3) No patent shall issue for an invention which has an
illicit object in view, or for any mere scientific principle or
abstract theorem. R.S., c¢. 150, s. 7, Am. 30

27. (1) An application for a patent for an invention
filed in Canada by any person entitled to protection under
the terms of any treaty or convention relating to patents
to which Canada is a party who has, or whose agent or
other legal representative has, previously regularly filed 35
an application for a patent for the same invention in any
other country which by treaty, convention or law affords
similar privilege to citizens of Canada, shall have the same
force and effect as the same application would have if filed

in Canada on the date on which the application for patent 40
for the same invention was first filed in such other country,

provided the application in this country is filed within
twelve months from the earliest date on which any such
application was filed in such other country or from the

thirteenth day of June, 1923. ) 45
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26. This amends section 7 of the existing Act, which
reads as follows:—

“%. (1) Any person who has invented any new and
useful art, process, machine, manufacture or composition of
matter, or any new and useful improvements thereof, not
known or used by others before his invention thereof and
not patented or described in any printed publication in
this or any foreign country more than two years prior to
his application and not in public use or on sale in this
country for more than two years prior to his application,
may, on a petition to that effect, presented to the Commis-
sioner, and on compliance with the other requirements of
this Act, obtain a patent granting to such person an exclu-
sive property in such invention.

(2) No patent shall issue for an invention which has an
illicit object in view, or for any mere scientific principle or
abstract theorem.” 1923, c. 23, s. 7.

2'7. This is section 8 of the existing Act as adopted in
1930, c. 34, s. 1, and unchanged with the exception of the
words underlined.
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(2) No patent shall be granted on an application for a
patent for an invention which had been patented or des-
cribed in a patent or publication printed in Canada or any
other country more than two years before the date of the
actual filing of the application in Canada, or which had been
in public use or on sale in Canada for more than two years
prior to such filing. R.S., c. 150, s. 8, Am.

28. No patent granted by virtue of The Patent Act,
chapter twenty-three of the statutes of 1923, or by virtue

of this Act, on an application filed prior to the coming into 10
force of this Act or within six months thereafter and within !

two years of the date of the grant of the first patent granted
in any country other than Canada for the same invention,

shall be void by reason of the date of filing of such application
having been more than twelve months after the date of 15
filing in such other country of the first application for the d
same invention or by reason of a patent having been granted
in such other country prior to application in Canada.
1930, c. 34, s. 1, Am.

29. (1) The inventor shall, at or before the time of 20"
filing his application or within such reasonable extension
of time as the Commissioner may allow, make oath, or when Ié

entitled by law to make an affirmation instead of an oath, «’
shall make an affirmation, that he verily believes that 3
-!

he is the inventor of the invention for which the patent 25 °
is asked and that the several allegations in the apphcatlon

contained are respectively true and correct.

(2) If the inventor is dead or mentally or physically
1ncapable, or if, after the assignment of his invention, the
inventor refuses to make such oath or affirmation, or if 30 i
his whereabouts cannot be ascertained after diligent enquir-
ies, such oath or affirmation shall be made by the appli-
cant, and shall state that he verily believes that the person
whose assignee or legal representative he is was the inventor
of the invention to which the application relates, and«that 35

the several allegations in such application contained are

respectively true and correct.

(3) Such oath or affirmation may be made before a
minister plenipotentiary, charge d’affaires, consul, vice-
consul or consular agent, a judge of any court a nota.ry 40
public, a justice of the peace, or the mayor of any city,
borough or town, or a commissioner for taking affidavits
having authorlty or jurisdiction within the place where
the oath may be administered. R.S., ¢. 150, s. 10, Am.

{
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28. This is 1930, c. 34, s. 1, amended as underlined.

29. This is section 10 of the existing Act, which reads
as follows:—

“10. (1) Every inventor shall, before a patent can be
obtained, make oath, or when entitled by law to make an
affirmation instead of an oath, shall make an affirmation,
that he verily believes that he is the inventor of the inven-
tion for which the patent is asked, and that the several
allegations in the petition contained are respectively true
and correct.

(2) In the event of the inventor being dead, or mentally
or physically incapable, or if, after the assignment of his
invention, the inventor refuses to make such oath or
affirmation, or if his whereabouts cannot be ascertained
after diligent enquiries, such oath or affirmation shall be-
made by the applicant, and shall state that he verily be-
lieves that the person whose assignee or legal representative
he is was the inventor of the invention for which the patent
is solicited, and that the several allegations in the petition
contained are respectively true and correct.

(3) Such oath or affirmation may be made before a
minister plenipotentiary, charge d’affaires, consul, vice-
consul, or consular agent, a judge of any court, a notary
public, a justice of the peace, or the mayor of any city,
borough or town, or a commissioner for taking affidavits
having authority or jurisdiction within the place where the
oath may be administered.” 1923, c. 23, s. 10.

95775—2
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30. (1) Every applicant for a patent shall, for the pur-
poses of this Act, state in his application, if resident in
Canada, his address in Canada, and if not so resident, the
name and address of some person resident in Canada who
has been appointed to represent and stand in the place 5

and stead of such applicant or patentee for all purposes of
this Act, including the service of any proceedings taken under
any provision of this Act. Such name and address of such
person so appointed shall be endorsed on the patent before
it is issued. R.S., e. 150, s. 12.

(2) The name and address of the person so appointed to
represent the patentee may be changed on the issued patent
upon the written authority of the patentee or of his legal
representatives, and such new appointment shall be recorded
and added to the patent file on the payment of a fee of 15
two dollars. (New.)

10

31. Each application for a patent shall be completed
and prepared for examination within twelve months after
the filing of the application, and in default thereof, or
upon failure of the applicant to prosecute the same within 20
six months after any action thereon of which notice shall
have been given to the applicant, such application shall be
deemed to have been abandoned, but it may be reinstated
on petition presented to the Commissioner within twelve
months after the date on which it was deemed to have been 25
abandoned, and on payment of the prescribed fee, if the
petitioner satisfies the Commissioner that the failure to
prosecute the application within the time specified was not
reasonably avoidable. An application so reinstated shall
retain its original filing date.

JOINT APPLICATIONS.

32. (1) In any case where
(a) an applicant has agreed in writing to assign a patent,
when granted, to another person or to a joint applicant

and refuses to proceed with the application; or

(b) disputes arise between joint applicants as to pro- 35
ceeding with an application;

the Commissioner, on proof of such agreement to his

satisfaction, or if satisfied that one or more of such joint

applicants ought to be allowed to proceed alone, may allow

such other person or joint applicant to proceed with the 40

application, and may grant a patent to him, so, however,
that all persons interested shall be entitled to be heard
before the Commissioner after such notice as he may deem
requisite and sufficient. R.S., e. 150, s. 11 (1).

95775—2




30. A new subsection is added to section 12 of the
existing Act to authorize the change of name of a repre-
sentative on an issued patent. There is no provision at
present for changing the name of the Canadian representa-
tive on a patent. It frequently happens that when a patent
is assigned to a company, such company desires to appoint
its own counsel as its representative, and it is to facilitate
such a substitution and to keep the file in the Patent Office
complete that this amendment is required.

The present practice is to place any request for a change
of Canadian representative on a correspondence file and
not in the patent file itself. Any one searching the files
with the purpose of communicating with the Canadian
representative might at the present time be misled as to
who was the actual representative, unless they consulted
the correspondence with the existence of which they are
not always conversant. Also, when a certified copy of
the file wrappers of the patent as issued does not contain
changes of name, the file is actually incomplete as to the
present standing of the representative.

The words underlined are new.

31. This is new.

32. This amendment to section 11 of the Act adds a
subsection to section 1, relating to procedure when one
joint applicant retires on discovering that he has no part
in the invention. The necessity for this is self-evident.
When situations of this nature are encountered it has been
difficult for the Patent Office to deal with them, owing to the
silence of the Act in this regard. This procedure does not
In any way affect the rights of the other inventor, as his
rights have not been impaired. The right existed, so no
hardship is imposed. No greater right is given by allow-
ing the application to be presented in the name of the
remaining applicant.

The words underlined are new.



10
Procedure (2) When an application is filed by joint applicants, and

;!ﬁnaggfimt it subsequently appears that one or more of them has had
Eyres. mo part in the invention, the prosecution of such applica-
tion may be carried on by the remaining applicant or
applicants on satisfying the Commissioner by affidavit 5
that the remaining applicant or applicants is or are the
sole inventor or inventors. (New.)

(3) When an application is filed by one or more applicants
and it subsequently appears that one or more further
applicants should have been joined, such further applicant 10
or applicants may be joined on satisfying the Commissioner
that he or they should be so joined, and that the omission
of such further applicant or applicants had been by inad-
vertence or bona fide mistake and was not for the purpose
of delay. 15
When patent (4) Subject to the provisions of this section, in cases of

to begranted 5 int applications the patent shall be granted in the names

applicants.  of gll the applicants. R.S., c¢. 150, s. 23 (2), Am.
(5) An appeal shall lie to the Exchequer Court from the

Appeal. . .
decision of the Commissioner under this section. R.S., 20
c. 150, s. 11, Am.
IMPROVEMENTS.
Improve- 33. Any person who has invented any improvement

Pltslennr e o ‘oaiy patented invention may obtain a patent for such

g " improvement, but he shall not thereby obtain the right
of making, vending or using the original invention, nor 925
shall the patent for the original invention confer the right
of making, vending or using the patented improvement.
R.S., c. 150, 8. 9.

SPECIFICATIONS AND CLAIMS.

Particulars 34. The applicant shall, in his application for a patent,

required. insert the title or name of the invention, and shall, with 30
the application, send in a specification in duplicate of the
invention and an additional or third copy of the claim
or claims. R.S., ¢. 150, s. 13.




4 ;}" 1 1 Nofa ' ] 3 1:\'. 3 ‘
1o} 33. Thu is mtmn—Q oi th@ existing Act, relating to
stor improvements transnosed without change.
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35. (1) The application shall in the specification cor-
rectly and fully describe the invention and its operation
or use as contemplated by the inventor, and set forth
clearly the various steps in a process, or the method of
constructing, making, compounding or using a machine,
manufacture or composition of matter, in such full, clear,
concise and exact terms as to enable any person skilled in the
art or science to which it appertains, or with which it is
most closely connected, to make, construct, compound or
use it. In the case of a machine he shall explain the prin-
ciple thereof and the best mode in which he has contem-
plated the application of that principle. In the case of
a process he shall explain the necessary sequence, if any,
of the various steps, so as to distinguish the invention
from other inventions. He shall particularly indicate and 15
distinetly claim the part, improvement or combination
which he claims as his invention.

(2) The specification shall end with a claim or claims
stating distinctly and in explicit terms the things or com-
binations which the applicant regards as new and in which 20
he claims an exclusive property or privilege. It shall bear
the name of the place where, and the date when it is made,
and be signed by the applicant.

(3) A dependent claim may refer to one preceding claim
only. The latter may itself be a dependent claim.

(4) When the number of claims in an application exceeds
twenty-five a surchage of fifty cents shall be imposed for
each claim in excess of that number.

10

25

EXAMINATION.

36. On each application for a patent a careful examina-
tion shall be made by competent examiners to be employed 3¢
in the Patent Office for that purpose. R.S., c. 150, s. 15.

DIVISIONAL APPLICATIONS.

37. (1) A patent shall be granted for one invention
only but in an action or other proceeding a patent shall
not be deemed to be invalid by reason only that it has
been granted for more than one invention.

(2) If an application describes and claims more than one
invention the applicant may, and on the direction of the
Commission to that effect shall, limit his claims to one
invention only, and if such divisional applications are filed
before the issue of a patent on the original application the 40
deleted claims may be made the subject of one or more
divisional applications: Provided that if the original appli-
cation becomes abandoned or forfeited, the time for filing
divisional applications shall terminate with the expiration

35
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35. This is a rearrangement of the existing Section 14,
which reads as follows:—

“14. (1) The specification shall

(a) correctly and fully deseribe the invention and its
operation or use as contemplated by the inventor;

(b) set forth clearly the various steps in a process, or the
method of constructing, making or compounding, a
machine, manufacture, or composition of matter;

(¢) end with a claim or claims stating distinctly the
things or combinations which the applicant regards as
new and in which he claims an exclusive property and
privilege.

(2) Such specification shall bear the name of the place
where, and the date when it is made, and shall be signed
by the applicant.

(3) In the case of a machine, or in any other case in
which the invention admits of illustration by means of
drawings, the applicant shall also with his application, send
in drawings in duplicate, showing clearly all parts of the
invention; and each drawing shall bear the signature of
the inventor, or of the applicant, or of the attorney of such
inventor or applicant, and shall have written references
corresponding with the specifications; but the Commissioner
may require further drawings or dispense with any of them
as he sees fit.

(4) Onme duplicate of the specification and of the drawings,
if there are drawings, shall be annexed to the patent, of
which it shall form an essential part, and the other duplicate
shall remain deposited in the Patent Office.

(5) The Commissioner may, in his discretion, dispense
with the duplicate specification and drawing, and in lieu
thereof cause copies of the specification and drawing, in
print or otherwise, to be attached to the patent, of which
they shall form an essential part.”” 1923, c. 23, s. 14.

36. This is section 15 of the existing Act transposed
without change.

3%7. This is new.
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of the time for reinstating or restoring and reviving the
origina,l application under this Act or the rules made there-
under.

(3) Such divisional applications shall be deemed to be
separate and distinet applications under this Act, to which 5
the provisions thereof shall apply as fully as may be.
Separate fees shall be paid on each of such applications
and they shall bear the filing date of the original appli-
cation. (New.)

DRAWINGS AND MODELS.

38. (1) In the case of a machine, or in any other case 10
in which the invention admits of illustration by means of
drawings, the applicant shall also with his application,
send in drawings in duplicate, showing clearly all parts of
the invention. Each drawing shall bear the signature

of the inventor, or of the applicant, or of the attorney of 15

such inventor or applicant, and shall have written refer-
ences corresponding with the specification, but the Com-
missioner may require further drawings or dispense with
any of them as he sees fit.

(2) One duplicate of the specification and of the draw- 20

ings, if there are drawings, shall be annexed to the patent,
of which it shall form an essential part, and the other
duplicate shall remain deposited in the Patent Office.

(3) The Commissioner may, in his discretion, dispense
with the duplicate specification and drawing, and in lieu 25
thereof cause copies of the specification and drawing, in
print or otherwise, to be attached to the patent, of which
they shall form an essential part. R.S., e¢. 150, s. 14, Am.

39. (1) In all cases in which the invention admits of
representation by model, the applicant, if required by the 30
Commissioner, shall furnish a model of convenient size
exhibiting its several parts in due proportion; and when the
invention is a composition of matter, the applicant, if
required by the Commissioner, shall furnish specimens of
the ingredients, and of the composition, sufficient in quan- 35
tity for the purpose of experiment.

(2) If such ingredients or composition be of an explosive
or dangerous character, they shall be furnished with such
precautions as are prescribed in the requisition therefor.
B8 0,150, 8. 16. 40

CHEMICAL PRODUCTS AND SUBSTANCES.

40. (1) In the case of inventions relating to substances
prepared or produced by chemical processes and intended
for food or medicine, the specification shall not include
claims for the substance itself, except when prepared or




g 88. This section comprises the provisions of subsections
3,4 and 5 of section 14 of the Act, which are not altered.

39. This section is the same as section 16 of the existing
Act, transposed without change. Sections 37 and 38 relate
to drawings and models, and are therefor put under the
same heading.

40. This amends section 17 of the Act verbally. It
- relates to chemical products and substances intended for
food or medicine.
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produced by the methods or processes of manufacture
particularly described and claimed or by their obvious

chemical equivalents. R.S. e¢. 150, s. 17 (1), Am.

(2) In an action for infringement of a patent where the
invention relates to the production of a new substance, any
substance of the same chemical composition and consti-
tution shall, in the absence of proof to the contrary, be
deemed to have been produced by the patented process.

(3) In the case of any patent for an invention intended
for or capable of being used for the preparation or produec- 10
tion of food or medicine, the Commissioner shall, unless
he sees good reason to the contrary, grant to any person
applying for the same, a licence limited to the use of the
invention for the purposes of the preparation or produc-
tion of food or medicine but not otherwise; and, in settling 15
the terms of such licence and fixing the amount of royalty
or other consideration payvable the Commissioner shall
have regard to the desirability of making the food or medi-
cine available to the public at the lowest possible price =%
consistent with giving to the inventor due reward for the 20
research leading to the invention.

(4) Any decision of the Commissioner under this section
shall be subject to appeal to the Exchequer Court.

(5) This section shall apply only to patents granted after
the thirteenth day of June, 1923. R.S., c. 150, s. 17. 25 ©

5

REFUSAL OF PATENTS.

41. Whenever the Commissioner is satisfied that the
applicant is not by law entitled to be granted a patent he
shall refuse the application and, by registered letter ad- :
dressed to the applicant or his registered agent, notify 30
such applicant of such refusal and of the ground or reason
therefor. (New.)

4 2. Whenever it appears to the Commissioner that the
invention to which an application relates has been, before
the filing of the application, described in a patent granted 35
in Canada or any other country, and such application
was filed within two years after the date on which such
patent was so granted and the Commissioner entertains
doubts whether the patentee of such invention is, as between
him and the applicant, the first inventor, the Commissioner 40
shall, by registered letter addressed to the applicant or
his registered agent, object to grant a patent on such
application and state, with sufficient detail to enable the
applicant, if he can, to answer, the ground or reason for
such objection. The applicant shall have the right, within 45
such period or extended period of time as the Commissioner
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may allow, to answer such objection and if it be not in due
course answered to the satisfaction of the Commissioner
he shall refuse the application.

4 3. Every person who has failed to obtain a patent by
reason of a refusal or objection of the Commissioner to 5
grant it may, at any time within six months after notice
as provided for in the two next preceding sections has been

mailed, appeal from the decision of the Commissioner to
the Exchequer Court and that Court shall have exclusive
jurisdiction to hear and determine such appeal. R.S., c¢. 150,
s. 21, Am.

10
CONFLICTING APPLICATIONS.

44. (1) Conflict between two or more pending appli-
cations shall exist

(a) when each of them contains one or more claims de-

fining substantially the same invention; or

(b ) when one or more claims of one application desecribe

the invention disclosed in the other application.
(New).

(2) When the Commissioner has before him two or more !
such applications he shall notify each of the applicants of 20
the apparent conflict and transmit to each of them a copy =
of the conflicting claims, together with a copy of this
section. The Commissioner shall give to each applicant the
opportunity of inserting the same or similar claims in his
application within a specified time. (New).

(3) If each of two or more of such completed applications i
contains one or more claims describing as new, and claims $
an exclusive property or privilege in, things or combinations
so nearly identical that, in the opinion of the Commissioner,
separate patents to different patentees should not be granted, 30
the Commissioner shall forthwith notify each of the
applicants to that effect. (New.)

(4) Each of the applicants, within a time to be fixed
by the Commissioner, shall either avoid the conflict by 1]
the amendment or cancellation of the conflicting claim or g5 ¢
claims, or, if unable to make such claims owing to knowledge
of prior art, may submit to the Commissioner such prior
art alleged to anticipate the claims. Thereupon each
application shall be re-examined with reference to such
prior art, and the Commissioner shall decide if the subject 49
matter of such claims is patentable. 1932, c. 21, s. 1,
Am.

(5) If the subject matter is found to be patentable and
the conflicting claims are retained in the applications, the
Commissioner shall require each applicant to file in the 45
Patent Office, in a sealed envelope duly endorsed, within a
time specified by him, an affidavit of the record of the in-
vention. The affidavit shall declare:—

%

i R




4 3. This is a redraft of the present section 21.

4 4. Section 22 of the Act, respecting conflicting applica-
tions, has been redrafted and amended to define more clearly
the practice relating to conflicts.

The section of the Act as it now stands does not give
the applicants an opportunity to put their applications in
condition for conflict proceedings. The result is that appli-
cations arriving in the Court before the patentability of
the invention has been thoroughly determined by the
Patent Office, are not in the best interest of the applicant.
The present amendment also provides for the bringing to
the attention of the Patent Office, prior art which is not
at present available to the Office. It further provides that
the sealed envelopes must be opened by the Commissioner
in the presence of a witness and the date endorsed upon
the affidavits.
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(a) the date at which the idea of the invention described
in the conflicting claims was conceived;

(b) the date upon which the first drawing of the inven-
tion was made;

(c¢) the date when and the mode in which the first written 5
or verbal disclosure of the invention was made;

(d) the dates and nature of the successive steps subse-
quently taken by the inventor to develop and perfect
the said invention from time to time up to the date of
the filing of the application for patent. 1932, c. 21, 10
s. 1 (2), Am.

(6) No envelope containing any such affidavit as afore-
said shall be opened, nor shall the affidavits be permitted
to be inspected, unless there continues to be a conflict
between two or more applicants, in which event all the
envelopes shall be opened at the same time by the Com- 15
missioner in the presence of the Assistant Commissioner
or an examiner as witness thereto, and the date of such
opening shall be endorsed upon the affidavits. 1932,
c. 21, 8.1 (2), Am.

(7) The Commissioner, after examining the facts stated ]
in the affidavits, shall determine which of the applicants is 9
the prior inventor to whom he will allow the claims in
conflict and shall forward to each applicant a copy of his
decision. A copy of each affidavit shall be transmitted
to the several applicants. 1932, c. 21, s. 1 (2), Am.

(8) The claims in conflict shall be rejected or allowed !
accordingly unless within a time to be fixed by the Com- 95 =
missioner and notified to the several applicants one of them
commences proceedings in the Exchequer Court of Canada
for the determination of their respective rights, in which
event the Commissioner shall suspend further action on the

applications in conflict until in such action it has been gg ==

determined either
(i) that there is in fact no conflict between the claims
in question, or
(i1) that none of the applicants is entitled to the issue

of a patent containing the claims in conflict as gs =

applied for by him, or

(iii) that a patent or. patents, including substitute
claims approved by the Court, may issue to one or
more of the applicants, or

(iv) that one of the applicants is entitled as against 40 ¥
the others to the issue of a patent including the
claims in conflict as applied for by him.

(9) The Commissioner shall, upon the request of any of
the parties to a proceeding under this section, transmit
to the Exchequer Court of Canada the papers on file in 45
the Patent Office relating to the applications in conflict.
1932, c. 21, 5. 1, Am.
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GRANT OF PATENTS.

45. Every patent granted under this Act shall contain
the title or name of the invention, with a reference to the
specification, and shall, subject to the conditions in this .
Act prescribed, grant to the patentee and his legal repre-

sentatives for the term therein mentioned, from the granting 5
of the same, the exclusive right, privilege and liberty of
making, constructing, using and vending to others to
be used the said invention, subject to adjudication in
respect thereof before any court of competent jurisdiction.
R.S,, c. 150, s. 23, Am. 10

INVENTIONS BY PUBLIC SERVANTS.

46. (1) Every patent granted in respect of an invention
made by a person while employed in the public service of
Canada and relating to the nature of his employment shall,
notwithstanding anything in the patent or in this Aet =
to the contrary, be subject to the following conditions, 15
which shall be endorsed on such patent, that is to say:—

(a) The Commissioner may grant to any person applying

therefor a licence to use the patented invention on
terms to be fixed by the Commissioner; :

(b) In fixing the said terms the Commissioner shall 99

have regard to the circumstances under which the
invention was made and the right and interest of the
Government of Canada therein in consequence thereof,
which right and interest the said government is hereby 3
declared to have, and shall reduce the royalty payable 95
to the patentee accordingly or apportion the royalty }
between the patentee and the Government of Canada,
but in no case shall the amount payable to the patentee
be less than one-half of what it would have been had i
the inventor not been in the public service when making 30
the invention; 2 |
(¢) The patentee shall not make use of nor allow others
to make use of the patented invention without the
consent of the Commissioner, who in granting such E |
consent may exact a royalty for such use to be fixed 35
by him and paid to the Government of Canada; :
(d ) The Attorney General of Canada shall have a right of
action in any court of competent jurisdiction to restrain
the unauthorized use of the patented invention and
recover damages therefor, which may be apportioned 40
by the Commissioner, subject to the approval of the :
Minister, between the patentee and the Government;
(e) Notwithstanding the foregoing provisions of this g |
section, the patentee, with the consent of the Governor 45
- in Council, may assign the patent on such terms as to 3

i




§ 45. This is subsection 1 of section 23 of the existing
- Act. Subsection 2 of that section, relating to joint appli-
- cants has been transposed to section 31 of this Act.

- 46. This is section 24 of the existing Act, with the
addition of paragraph (e) of subsection 1.

95775—3
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| the division and payment of the consideration therefor,
or otherwise, as the Governor in Council may decide,
in which case the Government of Canada shall not
thereafter be deemed to have any special right or
interest in such patent except such rights and interests 5
as are expressly reserved by the terms of the order in
council granting such consent. (New.)

(2) Any question which may arise as to whether any
invention comes within the terms of this section shall be
determined by the Commissioner on the application for a 19
patent therefor.

(3) On the refusal or failure of such inventor to apply

for a patent for such invention after being thereunto duly
required by the deputy head of the department in which
he was at the time of making the invention employed, such 15
deputy head may in his official capacity apply for and
obtain a patent for such invention.

(4) Nothing herein contained shall be construed to restrict
the right of the inventor to the full enjoyment of his inven-
tion outside of Canada. 20

(5) Any decision of the Commissioner under this section
shall be subject to appeal to the Exchequer Court. R.S.,

c. 150, s. 24, Am.

FORM AND TERM OF PATENTS.

4'7. Every patent granted under this Act shall be issued
under the signature of the Commissioner and the seal of 95
the Patent Office. The patent shall bear on its face the
date on which it is granted and issued and it shall there-
after be prima facie valid and avail the grantee and his
legal representatives for the term mentioned therein, ;
which term shall be as in and by the next following section g9 =
provided. .

48, (1) The term limited for the duration of every
patent of invention issued by the Patent Office under this
Act the application for which patent shall be filed after
the coming into force of this section shall be seventeen 35
years from the date on which the patent is granted and
issued. R.S., ¢. 150, s. 26, Am.

(2) The term limited for the duration of every patent
of invention issued by the Patent Office under this Act
the application for which patent shall have been filed prior
to the coming into force of this section shall be eighteen
years from the date on which the patent is granted and
issued. (New.)

95775—3



4'7. The equivalent present section reads as follows:—

“25. Every patent shall be issued under the seal of the
Patent Office and the signature of the Commissioner and,
when duly registered, shall be good, and shall avail the
grantee and his legal representatives for the term men-
tioned in the patent.” 1923, c. 23, s. 25.

48, This is in part new. The equivalent present section
reads as follows:—

“26. The term limited for the duration of every patent
of invention issued by the Patent Office shall be eighteen
years. 1923, c. 23, s. 26.
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REISSUE OF PATENTS.

49. (1) Whenever any patent is deemed defective or
inoperative by reason of insufficient description or speci-
fication, or by reason of the patentee claiming more or less
than he had a right to claim as new, but at the same time it
appears that the error arose from inadvertance, accident 5
or mistake, without any fraudulent or deceptive intention, :
the Commissioner may, upon the surrender of such patent
within four years from its date and the payment of the
further fee hereinafter provided, cause a new patent, in
accordance with an amended description and specification 10
made by such patentee, to be issued to him for the same
invention for the then unexpired term for which the original
patent was granted.

(2) Such surrender shall take effect only upon the issue
of the new patent, and such new patent and the amended 15
description and specification shall have the same effect
in law, on the trial of any action thereafter commenced for
any cause subsequently accruing, as if such amended
description and specification had been originally filed in
their corrected form before the issue of the original patent, 20
but in so far as the claims of the original and reissued
patents are identical such surrender shall not affect any
action pending at the time of reissue nor abate any cause
of action then existing, and the reissued patent to the extent
that its claims are identical with the original patent shall 25
constitute a continuation thereof and have effect con-
tinuously from the date of the original patent.

(3) The Commissioner may entertain separate applica-
tions and cause patents to be issued for distinct and separate
parts of the invention patented, upon payment of the fee 30
for a reissue for each of such reissued patents. R.S., c. 150, ‘
s. 27, Am.

DISCLAIMERS.

50. (1) Whenever, by any mistake, accident or in-
advertence, and without any wilful intent to defraud or
mislead the public, a patentee has 35

(a) made his specification too broad, claiming more than

that of which he or the person through whom he claims
was the first inventor; or

(b) in the specification, claimed that he or the person

through whom he claims was the first inventor of any 40
material or substantial part of the invention patented
of which he was not the first inventor, and to which
he had no lawful right;
he may, on payment of the fee hereinafter provided, make
disclaimer of such parts as he does not claim to hold by 45
virtue of the patent or the assignment thereof. i

e B AR



49. This amends subsection 1 oi section 27 of the
Act, relating to the reissue of patents, by striking out the
words “‘or within one year from the thirteenth day of June,
one thousand nine hundred and twenty-three” in the
eighth and ninth lines, as that date has lapsed.

Subsection 2 of the existing section 27 is omitted as un-
necessary. The provision is covered by the definition of
patentee in section 2 k). Subsection 2 reads as follows:

“2. In the event of the death of the original patentee or
of his having assigned the patent, a like right shall vest in
his assignee or his legal representatives.”

50. The existing Act reads as follows:—

“28. (1) Whenever, by any mistake, accident or inad-
vertence, and without any wilful intent to defraud or mis-
lead the public, a patentee has

(a) made his specification too broad, claiming more than

that of which he or the person through whom he claims
was the first inventor; or

(b) in the specification, claimed that he or the person

through whom he claims was the first inventor of any
material or substantial part of the invention patented
of which he was not the first inventor, and to which
he had no lawful right;
the patentee may, on payment of the fee hereinafter pro-
vided, make disclaimer of such parts as he does not claim
to hold by virtue of the patent or the assignment thereof.
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(2) Such disclaimer shall be in writing, and in duplicate,
and shall be attested by one or more witnesses. One copy
thereof shall be filed and recorded in the office of the Com-
missioner. The other shall be attached to the patent and
made a part thereof by reference. The disclaimer shall 5
thereafter be deemed to be part of the original specification.

(3) No disclaimer shall affect any action pending at the
time When it is made, except as to unreasonable neglect
or delay in making it.

(4) In case of the death of the original patentee or of 10
his having assigned the patent a like right to disclaim shall
vest in his legal representatives, any of whom may exer-
cise it.

(5) The patent shall, after disclaimer as in this section
provided, be deemed to be valid for such material and 15
substantial part of the invention, definitely distinguished
from other parts thereof claimed without right, as is not
disclaimed and is truly the invention of the disclaimant,
and the disclaimant shall be entitled to maintain an action
or suit in respect of such part accordingly. R.S., c¢. 150, 20
s. 28, Am.

ASSIGNMENTS AND DEVOLUTIONS.

51. (1) A patent may be granted to any person to
whom an inventor, entitled under this Act to obtain a
patent, has assigned in writing or bequeathed by his last
will his right to obtain it. In the absence of such assign- 28
ment or bequest the patent may be granted to the personal
representatives of the estate of a deceased inventor. R. a0

(2) If the applicant for a patent has, after filing his
application, assigned his right to obtain the patent, or if 30
he has either before or after filing his application assigned
in writing the whole or part of his property or interest in
the invention, the assignee may register such assignment
in the Patent Office in the manner from time to time
prescribed by the Commissioner, and no application for 35
a patent shall be withdrawn without the consent in writing
of every such registered assignee. R.S., c¢. 150, s. 18, Am.

(3) No such dSSlgnment shall be reg1stered in the Patent
Office unless it is accompanied by the affidavit of a sub-
seribing witness or established by other proof to the satis- 40
faction of the Commissioner that the assignment was
signed and executed in his presence by the assignor. (New.)

2. (1) Every patent issued for an invention shall be
assignable in law, either as to the whole interest or as to ‘
any part thereof, by an instrument in writing. 45




(2) Such disclaimer shall be in writing, and in duplicate,
and shall be attested in the manner hereinbefore pre-
seribed, in respect of an application for a patent; one copy
thereof shall be filed and recorded in the office of the Com-
missioner, and the other copy thereof shall be attached to
the patent and made a part thereof by reference, and such
disclaimer shall thereafter be taken and considered as part
of the original specification. ,

(3) Such disclaimer shall not affect any action pending at
the time of its being made, except in so far as relates to the
question of unreasonable neglect or delay in making it.

(4) In case of the death of the original patentee, or of
his having assigned the patent, a like right shall vest in his
legal representatives, any of whom may make disclaimer.

(5) The patent shall thereafter be deemed good and
valid for so much of the invention as is truly the invention
of the disclaimant, and is not disclaimed, if it is a material
and substantial part of the invention, and is definitely
distinguished from other parts claimed without right; and
the disclaimant shall be entitled to maintain an action or
suit in respect of such part accordingly.” 1923, c. 23, s. 28.

51. This section extensively recasts the present sections
29 and 18, which are as follows:—

“29. The patent may be granted to any person to
whom the inventor, entitled under this Act to obtain a
patent, has assigned or bequeathed the right of obtaining
the same, or in default of such assignment, or bequest, to
the legal representatives of the inventor.” 1923, c. 23,
8. 29.

“18. No application for a patent shall be withdrawn
without the consent in writing of each and every registered
asslignee of such patent or any part thereof.” 1923, c. 23,
s. 18.

_82. This amends section 30 of the Act by adding pro-
visions for proper proof of the execution of assignments,
and for the proof of title of other instruments, before regis-
tration. This is to prevent the attempted registration of
documents executed without sufficient authority.
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(2) Such assignment, and every grant and conveyance
of any exclusive right to make and use and to grant to
others the right to make and use the invention patented,
within and throughout Canada or any part thereof, shall be
registered in the Patent Office in the manner from time to 5
time prescribed by the Commissioner.

(3) No such assignment, grant or conveyance shall be
registered in the Patent Office unless it is accompanied by
the affidavit of a subscribing witness or established by
other proof to the satisfaction of the Commissioner that 10
such assignment, grant or conveyance was signed and exe-
((3uted %n his presence by the assignor or other party thereto.

New.

(4) Every assignment affecting a patent for invention,
whether it be referable to this or the next preceding section, 15
shall be null and void against any subsequent assignee, un-
less such instrument is registered as hereinbefore prescribed,
before the registration of the instrument under which such
subsequent assignee claims. R.S., c¢. 150, s. 30. Am.

LEGAL PROCEEDINGS IN RESPECT OF PATENTS

53. (1) A patent shall be void if any material allega- 20 . ‘v

tion in the petition or declaration of the applicant in respect
of such patent is untrue, or if the specifications and draw-
ings contain more or less than is necessary for obtaining
the end for which they purport to be made, and such omis-

sion or addition is wilfully made for the purpose of mis- 25
leading.

(2) If it appears to the court that such omission or
addition was an involuntary error, and if it is proved that
the patentee is entitled to the remainder of his patent pro
tanto, the court shall render a judgment in accordance 30
with the facts, and shall determine as to costs, and the
patent shall be held valid for that part of the invention

described to which the patentee is so found to be entitled.

(3) Two office copies of such judgment shall be furnished
to the Patent Office by the patentee. One of them shall be 35

registered and remain of record in the office and the other
shall be attached to the patent and made a part of it by a
reference thereto. R.S. c¢. 150, s. 31. Am.

INFRINGEMENT.

54. (1) An action for the infringement of a patent may
be brought in that court of record which, in the the province 40
wherein the infringement is said to have occurred, has juris-
diction, pecuniarily, to the amount of the damages claimed
and which, with relation to the other courts of the province
holds its sittings nearest to the place of residence or of

¢
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53. The existing section 31 reads as follows:—

“81. (1) A patent shall be void, if any material allega-
tion in the petition or declaration of the applicant herein-
before mentioned in respect of such patent is untrue, or if
the specifications and drawings contain more or less than is
necessary for obtaining the end for which they purport to
be made, when such omission or addition is wilfully made
for the purpose of misleading.

(2) If it appears to the court that such omission or addi-
tion was an involuntary error, and if it is proved that the
patentee is entitled to the remainder of his patent pro tanto
the court shall render a judgment in accordance with the
facts, and shall determine as to costs, and the patent shall
be held valid for such part of the invention described, as
the patentee is so found entitled to.

(3) Two office copies of such judgment shall be furnished
to the Patent Office by the patentee, one of which shall be
registered and remain of record in the office, and the other
of which shall be attached to the patent, and made a part
of it by a reference thereto.” 1923, c. 23, s. 31.

34. The existing section 33 reads as follows:—

“33. Any action for the infringement of a patent may be
brought in the court of record having jurisdiction, to the
amount of the damages claimed, in the province in which
the infringement is alleged to have taken place, which holds
1ts sittings nearest to the place of residence or of business
of the defendant; and such court shall decide the case and
determine as to costs.” 1923, c. 23, s. 33.
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business of the defendant. Such court shall decide the
case and determine as to costs, and assumption of juris-
diction by the court shall be of itself sufficient proof of
jurisdiction. R.S., e. 150, s. 33, Am.

(2) Nothing in this section shall impair the jurisdiction
of the Exchequer Court of Canada under section twenty-
two of the Exchequer Court Act or otherwise.

53. (1) Any person who infringes a patent shall be liable
to the patentee and to all persons claiming under him for
all damages sustained by the patentee or by any such 10
person, by reason of such infringement.

(2) Unless otherwise expressly provided, the patentee
shall be or be made a party to any action for the recovery

of such damages.

56. Every person who, before the issuing of a patent has 15
purchased, constructed or acquired any invention for which
a patent is afterwards obtained under this Act, shall have
the right of using and vending to others the specific article,
machine, manufacture or composition of matter patented
and so purchased, constructed or acquired before the issue 20
of the patent therefor, without being liable to the patentee
or his legal representatives for so doing; but the patent
shall not, as regards other persons, be held invalid by reason
of such purchase, construction or acquisition or use of the
invention by the person first mentioned, or by those to 25

whom he has sold it, unless it was purchased, constructed,

acquired or used for a longer period than two years before
the application for a patent therefor, in consequence whereof

the invention became public and available to public use.
R.S., c. 150, s. 50.

5%. In any action for infringement of a patent the
court, or any judge thereof, may, on the application of the
plaintiff or defendant make such order as the court or
judge sees fit,

(a) restraining or enjoining the opposite party from 35
further use, manufacture or sale of the subject matter
of the patent, and for his punishment in the event of
disobedience of such order; or

(b) for and respecting inspection or account; and
(¢) generally, respecting the proceedings in the action.

(2) An appeal shall lie from any such order under the
same circumstances and to the same court as from other
judgments or orders of the court in which the order is made.
R.S,, c. 150, 8. 34, Am.
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55. Sub-clause (1) of this is a redraft of section 33 of
the Patent Act. Sub-clause (2) is new.

56. This replaces the present section 50, which is as
follows:— :

“50. Every person who, before the issuing of a patent,
has purchased, constructed, or acquired any invention for
which a patent is afterwards obtained under this Act, shall
have the right of using and vending to others the specific
article, machine, manufacture or composition of matter
patented and so purchased, constructed or acquired before
the issue of the patent therefor, without being liable to the
patentee or his legal representatives for so doing; but the
patent shall not, as regards other persons, be held invalid
by reason of such purchase, construction or acquisition or
use of the invention, by the person first aforesaid or by
those to whom he has sold the same, unless the same was
purchased, constructed, acquired or used for a longer period
than two years before the application for a patent therefor,
thereby making the invention one which has become public
and in public use.” 1923, c. 23, s. 50.

5'7. This is the same as section 34 of the existing Act,
with the underlined word inserted.
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58. When in any action or proceeding respecting a
patent which contains two or more claims, one or more
of such claims is or are held to be valid, but another or
others is or are held to be invalid or void, effect shall be

given to the patent as if it contained only the valid claim 5§
or claims. 1932, c. 21, s. 2.

59. The defendant, in any action for infringement of a
patent may plead as matter of defence any fact or default

which by this Act or by law renders the patent void, and
the court shall take cognizance of such pleading and of the 10
relevant facts and decide accordingly. R.S., c¢. 150, s. 36.

IMPEACHMENT.

60. (1) A patent or any claim in a patent may be
declared invalid or void by the Exchequer Court of Canada
at the instance of the Attorney General of Canada or at
the instance of any interested person. 15

(2) If any person has reasonable cause to believe that
any process used or proposed to be used or any article
made, used or sold or proposed to be made, used or sold
by him might be alleged by any patentee to constitute
an infringement of an exclusive property or privilege granted 99
thereby, he may bring an action in the Exchequer Court
of Canada against the patentee for a declaration that such
process or article does not or would not constitute an
infringement of such exclusive property or privilege.

(3) Except the Attorney General of Canada or the 25
Attorney General of a province of Canada the plaintiff in
any action under this section shall, before proceeding
therein, give security for the costs of the patentee in such
sum as the Court may direct, but a defendant in any action
for the infringement of a patent shall be entitled to obtain 30
a declaration under this section without being required to
furnish any security. 1932, c. 21, s. 3, Am.

PRIORITY OF INVENTIONS.

61. (1) No patent or claim in a patent shall be declared
invalid or void on the ground that, before the invention =
therein defined was made by the inventor by whom the 35
patent was applied for it had already been known or used
by some other inventor, unless it is established either
that,

(a) before the date of the application for the patent =
such other inventor had disclosed or used the invention 40%‘
in such manner that it had become available to the
public; or that



58. This is section 35 of the Act as enacted in 1932, c. 21.
The underlined words are new.

59. This is the same as section 36 of the existing Act.
Underlined words are new.

60. This is section 37 of the Act as enacted in 1932,
¢. 21, with the underlined words inserted.

61. This amends section 37A of the Act as enacted in
1932, c. 21, s. 4, by redraftmg and division into paragraphs
and subsectlons




A second
patent cannot
issue unless on
adjudication
the first
patent is set
aside.

Action to set
aside prior
patent.

When
provisions of
subsection one
do not apply.

Judgment
voiding
patent to be
filed.

Appeal.

Information
relating to
patents.

23

(b) before the issue of the patent, such other inventor
has made application for a patent in Canada or in any
other country which application bears a filing date
earlier that that of the application for the patent in

Canada and upon which an application in Canada 5

may yet be made under the provisions of section twenty-
seven of this Act, or upon which conflict proceedings
should have been directed.

(2) Notwithstanding the provisions of section forty-one
of this Act, an application for a patent for an invention for 10
which a patent has already issued under this Act shall be
rejected unless the applicant, within a time to be fixed
by the Commissioner, commences an action to set aside
the prior patent, so far as it covers the invention in

question, but if such action is so commenced and dili- 15 |

gently prosecuted, the application shall not be deemed to
have heen abandoned unless the applicant fails to proceed
upon it within a reasonable time after the action has been
finally disposed of.

(3) If the application was filed within one year from the 20

date of the filing of the application for the prior patent, the
provisions of subsection one of this section shall not apply
to the determination of the respective rights of the parties
to such action. 1932, c. 21, s. 4, Am.

JUDGMENTS.

62. A certificate of the judgment voiding in whole or 25

in part any patent shall, at the request of any person filing
1t to make it of record in the Patent Office, be entered on
the margin of the enrolment of the patent in the Patent
Office, and the patent or such part thereof as is so voided

shall thereupon be and be held to have been void and of 30

no effect, unless the judgment is reversed on appeal as
hereinafter provided. R.S., ¢. 150, s. 38.

63. Every judgment voiding in whole or in part or
refusing to void in whole or in part any patent shall be

subject to appeal to any court having appellate jurisdiction 35
in other cases decided by the court by which such judgment
was rendered. R.S., c. 150, s. 39.

CONDITIONS.

_ 64. (1) The Commissioner may, at any time, by notice
in writing addressed to the patentee of any patent specified
by him, or to his registered representative in Canada, and 40
to every person who has a registered interest in such patent,
require the patentee and such persons in respect of such
specified patent to transmit and deliver to the Commis-
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62, 63. These sections relating to judgments are the
same as sections 38 and 39 of the existing Act.
Underlined words are new.

64. This replaces section 40 of the present Act, reading
as follows:—

“40. (1) Every patent, except those governed by the
provisions of this Act relating to the granting of patents to
persons in the public service, shall be subject to the follow-
ing conditions:—

(a) Every patentee shall satisfy the reasonable require-
ments of the public with reference to his patent and to
that end shall adequately manufacture the patented
article or carry on the patented process within Canada;

(b) Any person interested may present a petition to the
Commissioner alleging that the reasonable require-
ments of the public with respect to a patented invention
have not been satisfied or that the patentee has failed

P TR e,
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sioner within sixty days from the date of such notice, or

within such further time as the Commissioner may allow,

a return stating:—

(a) the date of any registered assignment or conveyance
of such specified patent, giving the name of the assignee 5
or person entitled thereto; and E |

(b whether the patented invention is being worked on
a commercial scale in Canada, and the place where
and the name and address of the person by whom the
patented invention is being so worked; and 10

(¢) the reasons, if any, why such patented invention '
is not being worked on a commercial scale in Canada.

! (2) The failure of the patentee or his registered repre-

comply. sentative in Canada or that of any such person having a

registered interest to comply with the terms of the notice 15
mentioned in the next preceding subsection shall be deemed
to be an admission on the part of the patentee or the per-
son, as the case may be, so failing, that the patented inven-
tion is not being worked on a commercial scale in Canada.
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to manufacture adequately the patented invention in

Canada, and praying that the patentee be ordered to

supply the patented article at a reasonable price or

grant licences for the use of the invention on reason-
able terms; ;

(¢ ) The Commissioner shall then consider the petition and
if the parties do not come to an arrangement between
themselves, shall proceed to hear and determine the
matter, and if it is proved to his satisfaction that the
reasonable requirements of the public with respect to
the patented invention have not been satisfied or that
the patentee has failed to adequately manufacture the
patented invention in Canada, the patentee may be
ordered by him to supply the patented article within
reasonable limits at such price as may be fixed by him
and in accordance with the custom of the trade to which
the invention relates as to the payment and delivery, or
to grant licences for the use of the patented invention
as may be fixed by him, in either case within and after
such time as may be fixed by him and on pain of for-
feiture of the patent; but such order shall not be made
before the expiration of three years from the date of the
patent, or if the patentee gives satisfactory reasons for
his default; and that having regard to the nature of the
case, the Commissioner may, with the approval of the
Minister, instead of hearing and determining the matter
himself, refer the petition to the Exchequer Court,which
shall have jurisdiction in the premises and may make
such order thereon as the Commissioner is authorized
to make under this section. 1928, c. 4, s. 1.

(d) For the purposes of this section the reasonable re-
quirements of the public shall not be deemed to have
been satisfied,

(i) if by reason of the default of the patentee to manu-
facture to an adequate extent and supply on reason-
able terms the patented article, or any parts thereof
which are necessary for its efficient working, or to
carry on the patented process to an adequate extent
or to grant licences on reasonable terms, any existing
trade or industry, or the establishment of any new
trade or industry, in the Dominion of Canada is
unfairly prejudiced, or the demand for the patented
article or the article produced by the patented pro-

_cess is not reasonably met, or

(ii) if any trade or industry in the Dominion of Canada
is unfairly prejudiced by the conditions attached
by the patentee to the purchase, hire, or use of the
patented article or to the using or working of the
patented process.

(2) Any decision of the Commissioner under this section

shaélé be Zlébject to appeal to the Exchequer Court.” 1923,
c. 23, s. 40.

95775—4
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65. (1) The Attorney General of Canada or any person
interested may at any time after the expiration of three
years from the date of the grant of a patent apply to the
Commissioner alleging in the case of that patent that there

has been an abuse of the exclusive rights thereunder and 5

asking for relief under this Act.
(2) The exclusive rights under a patent shall be deemed
to have been abused in any of the following circumstances:—

(a) If the patented invention (being one capable of being
worked within Canada) is not being worked within 10
Canada on a commercial scale, and no satisfactory
reason can be given for such non-working:

Provided that, if an application is presented to the
Commissioner on this ground, and the Commissioner
is of opinion that the time which has elapsed since the 15
grant of the patent has by reason of the nature of the
invention or for any other cause been insufficient to
enable the invention to be worked within Canada on a
commercial scale, the Commissioner may make an
order adjourning the application for such period as 20
will in his opinion be sufficient for that purpose;

(b) If the working of the invention within Canada on a
commercial scale is being prevented or hindered by
the importation from abroad of the patented article
by the patentee or persons claiming under him, or by 25
persons directly or indirectly purchasing from him, or
by other persons against whom the patentee is ot
taking or has not taken any proceedings for infringe-
ment;

(c) If the demand for the patented article in Canada, is 30
not being met to an adequate extent and on reasonable
terms;

(d) If, by reason of the refusal of the patentee to grant
a licence or licences upon reasonable terms, the trade
or industry of Canada or the trade of any person or 35
class of persons trading in Canada, or the establishment
of any new trade or industry in Canada, is prejudiced,
and it is in the public interest that a licence or licences
should be granted;

(e) If any trade or industry in Canada, or any person 40
or class of persons engaged therein, is unfairly prejudiced
by the conditions attached by the patentee, whether
before or after the passing of this Act, to the purchase,
hire, licence, or use of the patented article, or to the

using or working of the patented process; 45

(f) If it is shown that the existence of the patent, being
a patent for an invention relating to a process involving
the use of materials not protected by the patent or for
an invention relating to a substance produced by such

a process, has been utilized by the patentee so as un- 50

95775—4
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fairly to prejudice in Canada the manufacture, use or
sale of any such materials;

(3) It is declared with relation to every paragraph of
the next foregoing subsection that, for the purpose of deter-
mining whether there has been any abuse of the exclusive
rights under a patent, it shall be taken that patents, for
new inventions are granted not only to encourage invention
but to secure that new inventions shall so far as possible
be worked on a commercial scale in Canada without undue

delay. 10 !

66. On being satisfied that a case of abuse of the ex-
clusive rights under a patent has been established, the
Commissioner may excrcise any of the following powers as
he may deem expedient in the circumstances:—

(a) He may order the grant to the applicant of a licence 15

on such terms as the Commissioner may think ex-
pedient, including a term precluding the licensee from
importing into Canada any goods the importation of
which, if made by persons other than the patentee or

persons claiming under him would be an infringement 20

of the patent, and in such case the patentee and all
licensees for the time being shall be deemed to have
mutually covenanted against such importation. A li-
censee under this paragraph shall be entitled to call

upon the patentee to take proceedings to prevent in- 25

fringement of the patent, and if the patentee refuses,
or neglects to do so within two months after being so
called upon, the licensee may institute proceedings for
infringement in his own name as though he were the

58

1

patentee, making the patentee a defendant. A patentee 30 M

so added as defendant shall not be liable for any costs
unless he enters an appearance and takes part in the
proceedings. Service on the patentee may be affected
by leaving the writ at his address or at the address of

{l

his representative for service as appearing in the records 35 =

of the Patent Office. In settling the terms of a licence

under this paragraph the Commissioner shall be guided

as far as may be by the following considerations:—
(1) he shall, on the one hand, endea.vour to secure

the widest poss1b1e user of the invention in Canada 40 fi

consistent with the patentee deriving a reasonable
advantage from his patent rights;

(ii) he shall, on the other hand, endeavour to secure
to the patentee the maximum advantage consistent

with the invention being worked by the licensee at a 45

reasonable profit in Canada:

1

!
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(iii) he shall also endeavour to secure equality of
advantage among the several licensees, and for this
purpose may, on due cause being shown, reduce the
royalties or other payments accruing to the patentee
under any licence previously granted: Provided that, 5
in considering the question of equality of advantage,
the Commissioner shall take inte account any work
done or outlay incurred by any previous licensee with
a view to testing the commercial value of the invention
or to securing the working thereof on a commercial 10
scale in Canada;

(b) If the Commissioner is satisfied that the invention
is not being worked on a commercial scale within
Canada, and is such that it cannot be so worked
without the expenditure of capital for the raising of 15
which it will be necessary to rely on the exclusive rights
under the patent, he may, unless the patentee or those
claiming under him will undertake to find such capital,
order the grant to the applicant, or any other person,
or to the applicant and any other person or persons 20
jointly, if able and willing to provide such capital, of
an exclusive licence on such terms as the Commis-
sioner may think just, but subject as hereafter in this
Act provided;

(¢) If the Commissioner is satisfied that the exclusive 25
rights have been abused in the circumstances specified
in paragraph (f) of subsection two of the last fore-
going section, he may order the grant of licences to
the applicant and to such of his customers, and con-
taining such terms, as the Commissioner may think 30
expedient ;

(d) If the Commissioner is satisfied that the objects of
this and the last foregoing sections cannot be attained
by the exercise of any of the foregoing powers, he may
order the patent to be revoked, either forthwith or 35
after such reasonable interval as may be specified in
the order, unless in the meantime such conditions as
may be prescribed in the order with a view to attaining
the objects of this and the last foregoing sections are i
fulfilled, and the Commissioner may, on reasonable 40
cause shown in any case, by subsequent order extend 4
the interval so specified: ¢

Provided that the Commissioner shall make no order
for revocation which is at variance with any treaty,
convention, arrangement, or engagement with any 45
other country to which Canada is a party; |

(e) If the Commissioner is of opinion that the objects of
this and the last foregoing sections will be best attained
by making no order under the above provisions of this
section, he may make an order refusing the application 50
and dispose of any question as to costs thereon as he
thinks just.
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67. (1) In settling the terms of any such exclusive
licence as is provided in paragraph (b ) of the last preceding
section, due regard shall be had to the risks undertaken by
the licensee in providing the capital and working the inven-
tion, but, subject thereto, the licence shall be so framed as— 5

(a) to secure to the patentee the maximum royalty

compatible with the licensee working the invention
within Canada on a commercial scale and at a reason-
able profit;

(b) to guarantee to the patentee a minimum yearly sum 10

by way of royalty, if and so far as it is reasonable so
to do, having regard to the capital requisite for the
proper working of the invention and all the circum-
stances of the case;
and, in addition to any other powers expressed in the licence 15
or order, the licence and the order granting the licence
shall be made revocable at the discretion of the Commis-
sioner if the licensee fails to expend the amount specified in
the licence as being the amount which he is able and willing
to provide for the purpose of working the invention on a 20
commercial scale within Canada, or if he fails so to work
the invention within the time specified in the order.

(2) In deciding to whom such an exclusive licence is to
be granted the Commissioner shall, unless good reason is
shown to the contrary, prefer an existing licensee to a 25
person having no registered interest in the patent.

(3) The order granting an exclusive licence under the
last foregoing section shall operate to take away from the
patentee any right which he may have as patentee to work
or use the invention and to revoke all existing licences, 30
unless otherwise provided in the order, but on granting an
exclusive licence the Commissioner may, if he thinks it fair
and equitable, make it a condition that the licensee shall give
proper compensation to be fixed by the Commissioner for
any money or labour expended by the patentee or any 35
existing licensee in developing or exploiting the invention.

e

68. (1) Every application presented to the Commis-
sioner under sections sixty-five or sixty-six shall set out
fully the nature of the applicant’s interest and the facts
upon which the applicant bases his case and the relief 40
which he seeks. The application shall be accompanied by
statutory declarations verifying the applicant’s interest and
the facts set out in the application.

(2) The Commissioner shall consider the matters alleged
in the application and declarations, and, if satisfied that 45
the applicant has a bona fide interest and that a prima facie
case for relief has been made out, he shall direct the appli-
cant to serve copies of the application and declarations
upon the patentee or his representative for service and
upon any other persons appearing from the records of the 50
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Patent Office to be interested in the patent, and the appli-
cant shall advertise the application in the Canada Gazette
and the Canadian Patent Office Record.

69. (1) If the patentee or any person is desirous of
opposing the granting of any relief under sections sixty-five
to seventy, inclusive, he shall, within such time as may be
prescribed or within such extended time as the Commis-
sioner may on application further allow, deliver to the
Commissioner a counter statement verified by a statutory
declaration fully setting out the grounds on which the
application is to be opposed.

(2) The Commissioner shall consider the counter state-
ment and declarations in support thereof and may there-
upon dismiss the application if satisfied that the allegations
in the application have been adequately answered, unless
any of the parties demands a hearing or unless the Com-
missioner himself appoints a hearing. In any case the
Commissioner may require the attendance before him of
any of the declarants to be cross-examined or further
examined upon matters relevant to the issues raised in the 20
application and counter statement, and he may, subject
to due precautions against disclosure of information to
rivals in trade, require the production before him of books
and documents relating to the matter in issue.

(3) In any case where the Commissioner does not dis- 25
miss an application as hereinbefore provided, and

(a) if the parties interested consent; or

(b) if the proceedings require any prolonged examina-

tion of documents or any scientific or local invest-

igation which cannot in the opinion of the Commis- 30

sioner conveniently be made before him;
the Commissioner with the approval in writing of the
Minister may order the whole proceedings or any issue of
fact arising thereunder to be referred to the Exchequer
Court of Canada, which shall have jurisdiction in the pre- 35
mises, and where the whole proceedings are so referred,
the judgment, decision or order of said Court shall be final;
and where a question or issue of fact is so referred, the said
Court shall report its findings to the Commissioner.

10

15

7®. (1) Any order for the grant of a licence under 40
this Act shall, without prejudice to any other method of
enforcement, operate as if it were embodied in a deed
granting a licence executed by the patentee and all other
necessary parties.

. (2) The provisions of sections sixty-five to seventy, 45
inclusive, shall not apply to patents granted subject to the
provisions of section forty-six of this Act.
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A oac (3) For the purposes of sections sixty-five to seventy,
" inclusive, the expression ‘“‘patented article’” includes articles
made by a patented process.

Appeal to 71. All orders and decisions of the Commissioner under
Exchequer  gaotions sixty-five to seventy, inclusive, shall be subject to 5

appeal to the Exchequer Court, and on any such appeal
the Attorney General of Canada or such counsel as he may
appoint shall be entitled to appear and be heard.

CAVEATS

{;ﬁ;‘;&:&m 72. (1) Any intending applicant for a patent who has

tentmay not yet perfected his invention andis in fear of being de- 10
le a caveate niled of his idea, may file in the Patent Office a document

setting forth a description of his invention so far as it has

proceeded, with or without plans, at his own will; and the
Commissioner, on payment of the prescribed fee shall cause

|

|

that document, which shall be called a caveat, to be pre- 16 |
served in secrecy with the exception that he shall deliver I}

copies thereof whenever required by the applicant or by ‘

i

e B

ERE—

any judicial tribunal. The secrecy of the document shall
cease when the applicant obtains a patent for his invention.
Notice of (2) If application is made by any other person for a patent 20
Sioanonty jor any _invention with which such caveat may in any
sk to parson respect interfere the Commissioner shall forthwith give
e eavest notice of such application by mail to the person who
has filed such caveat, and such person shall, within three
months after the date of mailing the notice, if he wishes 25
to avail himself of the caveat, file his petition and take
the other steps necessary on an application for a patent,
and if, in the opinion of the Commissioner, the applications
are conflicting, like proceedings may be had in all respects
as are by this Act provided in the case of conflicting ap- 30
plications.
Duration of (3) Unless the person filing a caveat makes application
e within one year from such filing the Commissioner shall be
relieved from the obligation of giving notice and the caveat
shall thereafter remain as a simple matter of proof as to 35
nozslty or priority of invention, if required. R.S., e. 150,
8. 42.
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PATENT FEES.

Tariff of fees. ¢ 3+ (1) The following fees shall be payable before an
application for any of the purposes herein mentioned shall
be received by the Commissioner, that is to say:—

On filing an application for patent................. $15 00
On grant of patent, payable on pain of forfeiture
within six months from the date of notice of the

allowance of patent. .00 . UG 0 RNEeNe o 20 00
On asking reinstatement of abandoned application

under section thirtyione. . ... . . G o HREE SR 15 00
On filing an amendment after allowance of an 10

application for patent. ... ... kel s b SRR 5 00
On lodging & caveat.. ..., iicil, Se & SIEReLE W 5 00
On asking to register a judgment pro tanto........ 4 00
On asking to register an assignment or any other

document affecting or relating to a patent...... 2 0015
On asking to attach a disclaimer to a patent........ 2 00
On asking entry of appointment of representative

under section thirty. .. .. . i L. et Sl 2 00
On application for registration under section fifteen. 5 00
On petition to reissue a patent after surrender.. ... 30 00 20

On filing an application or petition under sections

forty, forty-six or sixty-five or sixty-six of this

Act—TFor each patent mentioned therein......... 10 00
On filing an application for the restoration and revival

of a patent—For each patent mentioned therein. 35 00 25
On asking for a copy of patent with specification,

exclusive of drawings. .. .. .. cuul o8 LU DOEEN 4 00
For every copy of drawings, per sheet.............. 025
For every additional copy of drawings, per sheet... 0 15
For uncertified photostat or blue print copy of any 30

paper or drawing, per sheet............... 0. . 44 0 25

On office copies of documents, not above-mentioned

the following charges shall be made, the minimum

charge being $1.00:—

For every single or first folio of one hundred words 35
certified copy .« i, Vit B SEeT SR SR 0 25

For every such subsequent folio, fractions of or
under one-half not being counted, and of one-
half or more being counted as a folio........... 0 10

freigi lzgid (2) In the case of a patent on which a fee of twenty 40
this Act. dollars was paid prior to the thirtieth day of June, 1923,
a further fee of fifteen dollars on pain of nullity of the patent
shall be payable at or before the expiration of six years
from the date of its issue. .
Forfeited (3) A forfeited application may be restored and a patent 45
application.  opanted thereon on application to the Commissioner within
six months from the incurrence of the forfeiture, on pay-
ment with the application for restoration, in addition to
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the fee payable on the grant of the patent, of a further
fee of fifteen dollars and the restored application shall be

subject to amendment and re-examination.

(4) The mere cancellation of claims after allowance
of an application shall not involve the payment of an 5
additional fee.

" (5) The fees on any proceedings not herein provided for
shiall be such as may be fixed by the Commissioner with the
approval of the Governor in Council. R.S. ¢. 150, s. 43, Am.

74. The fees set forth in the next preceding section 10

shall be in full of all services performed under this Act, in
any such case, by the Commissioner or any person employed
in the Patent Office. R.S., c. 150, s. 44.

75. All fees or charges for which payment is received
under this Act, except such sums as are paid for copies of 15
drawings when made by persons not receiving salaries in
the Patent Office, shall be paid over to the Minister of
Finance, and shall form part of the Consolidated Revenue
Fund of Canada. R.S., c. 150, s. 45.

7 6. No person shall be exempt from the payment of any 20
fee or charge payable in respect of any services performed
for such person under this Act; and, except as otherwise
specifically provided in this Act, no fee, when paid, shall be
returned to the person who paid it. R.S., e¢. 150, s. 46, Am.

RESTORATION OF PATENTS

%7. (1) Where any patent has become void under the 25
terms of the Patent Act, chapter sixty-nine, Revised Statutes
of Canada, 1906, or of the Patent Act, chapter one hundred

and fifty of the Revised Statutes of Canada, 1927, in con-

sequence of the non-payment of fees or failure to construct

or manufacture, or because of the importation of the 30
patented invention, the patentee may within two years from
the date of such voidance apply to the Commissioner for
an order for the restoration and revival of the patent.

(2) The Commissioner after hearing the patentee and
any other interested parties on such application of which 35
hearing due notice shall be given by publication in the
Canada Gazette and the Canadian Patent Office Record or any
other official publication of the Patent Office, and after
considering all the circumstances of the case, may make
an order either restoring and reviving the patent or dismiss- 40
ing the application.

(3) No such application shall be granted if it appears
that there has been undue delay in making it or that the

voidance of the patent was intentional on the part of the
patentee. 45
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, '7 7. Amends section 47 of the Act, respecting restora-
tion and revivals of patents, in rega.rd only to patents
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(4) If the voidance of the patent was in consequénce of
the non-payment of any fee, such fees shall be paid before

any order restoring and reviving the patent shall be

effective.

(5) If the application be dismissed, the Commissioner at 5
his discretion, may return the fee paid thereon less the sum '
of fifteen dollars.

(6) In any case where a patent which has become void
is restored and revived as aforesaid and during the period
when such patent was void and before the publication of 10
notice of hearing on an application for its restoration and
revival as aforesaid any person has commenced lawfully to
construct, manufacture, use or sell in Canada the invention
covered by such patent, such person may continue to
construct, manufacture, use or sell such invention in as full 15
and ample a manner as if such patent had not been restored
and revived.

(7) The Attorney General of Canada, the applicant or

any other interested party who has opposed any such
application may appeal from the decision of the Commis- 20
sioner thereon to the Exchequer Court, which shall have
jurisdiction to hear and determine any such appeal. R.S.,

c. 150, s. 47, Am.

OFFENCES AND PENALTIES.

78. Any patentee under this Act or any one claiming
under him who, in contravention of any requirement of 25
section twenty-one of this Act, sells or offers for sale any
articles patented under this Act, shall be liable to a fine
not exceeding one hundred dollars, and in default of the
payment of such fine, to imprisonment for a term not
exceeding two months. 30

9. Every person who

(a) without the consent of the patentee, writes, paints,
prints, moulds, casts, carves, engraves, stamps or other-
wise marks upon anything made or sold by him, and
for the sole making or selling of which he is not the 35
patentee, the name or any imitation of the name of
any patentee for the sole making or selling of such
thing; -

(b) without the consent of the patentee, writes, paints,
prints, moulds, casts, carves, engraves, stamps or 40
otherwise marks upon anything not purchased from
the patentee, the words Patent, Letters Patent, King’s
or Queen’s Palent, Patented, or any word or words
of like import, with the intent of counterfeiting or

95775—5
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imitating the stamp, mark or device of the patentee,
or of deceiving the public and inducing them to believe
that the thing in question was made or sold by or
with the consent of the patentee; or
(¢) with intent to deceive the public offers for sale as 5
patented in Canada any article not patented in Canada;
is guilty of an indictable offence, and liable to a fine not
exceeding two hundred dollars, or to imprisonment for a
term not exceeding three months, or to both such fine and

such imprisonment. R.S., ¢. 150, s. 64. 10

80. Every person who

(a) wilfully makes or causes to be made any false entry
in any register or book, or

(b) any false document or altered copy of any document,

relating to the purposes of this Act, or who produces or 15
tenders any such false or altered copy of a document

in evidence, knowing it to be false or altered, is guilty

of an indictable offence and shall be liable to a fine
not exceeding five hundred dollars or to imprisonment
for a term not exceeding six months, or to both such 20
fine and such imprisonment. R.S., ¢. 150, s. 65, Am.

81. (1) The validity of a patent issued under any Act
which is repealed by this Act shall be determined according
to the provisions of that repealed Act which was in force
when the patent was granted and issued. 25

(2) This Act, and every condition and obligation imposed
by it shall, except to the extent otherwise provided thereby,
apply to every patent issued under it or under any Act
which is repealed by it and to every application pending
in Canada at the time when this Act comes into force: 30
Provided as to applications pending at the time when this
Act comes into force, that if any applicant has then satis-
fied the requirements preliminary to the grant of a patent
under the Act in force immediately before this Act comes
into force the Commissioner may and shall, notwithstanding 35
anything in this Act, grant and issue to that applicant a
patent. (New).

REPEALL.

82. The Patent Act, chapter one hundred and fifty of
the Revised Statutes of Canada, 1927, and the amending
Acts, chapter four of the Statutes of 1928, chapter thirty- 40
four of the Statutes of 1930, and chapter twenty-one of the
Statutes of 1932, are hereby repealed.

83. This Act shall come into force in whole or in part
upon dates to be fixed by one or more proclamations of the
Governor in Council. 45
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6th Session, 17th Parliament, 25 George V, 1935.
SENATE OF CANADA

BILL A

An Act to amend and consolidate the Acts relating to
Patents of Invention.

R.S., c. 160. HIS Majesty, by and with the advice and consent of the
Senate and House of Commons of Canada, enacts as
follows:—
SHORT TITLE.

Bhort title. 1. This Act may be cited as The Patent Act, 1935. R.S.,
c. 150, s. 1.

INTERPRETATION.

Definitions. 2. In this Act, and in any rule, regulation or order

made under it, unless the context otherwise requires,

“Applicant,” (a ) “applicant” includes an inventor and the legal repre-

" i sentatives of an applicant or inventor;

€ e o (b) “Commissioner’’ means the Commissioner of Patents; 10

“Srahoqvar (¢) “Exchequer Court” means the Exchequer Court of

Cours. ™ Canada;

“Invention.” (d) “invention’” means any new and useful art, process,
machine, manufacture or composition of matter, or any 15
new and useful improvement in any art, process,

/& machine, manufacture or composition of matter;

segal repre-  (¢) “legal representatives” includes heirs, executors,

administrators, guardians, curators, tutors, assigns and
all other persons claiming through or under applicants 20

R for patents and patentees of inventions; P |
Windoter. (f) “Minister” means the Secretary of State of Canada “i
or such other Minister of the Crown as may be appoint- E }
ed by the Governor in Council to administer this Act; B
“Patent.” (g) “patent” means letters patent for an invention; 25 £
“Patentee.” (h) “patentee’” means the person for the time being ¥

entitled to the benefit of a patent for an invention:
“Regulation” (7)) ‘“‘Regulation” and “Rule” include rule, regulation
and ‘‘Rule”.

and form;
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(7) “work on a commercial scale’” means the manufacture
of the article or the carrying on of the process des-
cribed and claimed in a specification for a patent, in
or by means of a definite and substantial establishment
or organization and on a scale which is adequate and 5
reasonable under the circumstances; R.S., c. 150, s. 2,
Am.

PATENT OFFICE AND OFFICERS.

3. There shall be attached to the Department of the
Secretary of State of Canada or to such other depart-

ment of the Government of Canada as may be determined 10
by the Governor in Council an office which shall be called
the Patent Office. R.S., c. 150, s.3 (1), Am.

4. (1) The Governor in Council may appoint a Com-
missioner of Patents who may and shall, under the Minister,
exercise and perform the powers and duties conferred and 15
imposed upon that officer by or pursuant to this Act.
R.S., c. 150, ss. 3 and 5, Am.

(2) The Commissioner shall receive all applications, fees,
papers, documents and models for patents, shall perform
and do all acts and things requisite for the granting and 20
issuing of patents of invention, shall have the charge and
custody of the books, records, papers, models, machines
and other things belonging to the Patent Office, and shall
have, for the purposes of this Act, all the powers that are
or may be given by the Inquiries Act to a commissioner 25
i;ppointed under Part IT thereof. R.S., ¢. 150, ss. 4 and 5,

m.

(3) The Commissioner shall hold office during pleasure
and be paid such annual salary, not exceeding seven thous-
and dollars, as may be determined by the Governor in 30
Council. R.S., c. 150, ss. 3 and 5, Am.

5. (1) An Assistant Commissioner of Patents may be
appointed in the manner authorized by law. He shall be
a technical officer experienced in the administration of the
Patent Office. 35

(2) When the Commissioner is absent or unable to act,
the Assistant Commissioner, or, if he also is at the same
time absent or unable to act, another officer designated
by the Minister, may and shall exercise the powers and
perform the duties of the Commissioner.

6. There may ]oe appointed in the manner authorized
by law, such principal examiners, examiners, associate

examiners and assistant examiners, clerks, stenographers
and other assistants as are necessary for the administration
of this Act. R.S., c. 150, s. 3 (2), Am.

e R
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3. The existing section reads as follows:—

“g, There shall be attached to such department of the
Government of Canada as may be determined by the
Governor in Council an office which shall be called the
Patent Office, and a Commissioner of Patents may be
appointed.”

4. (1) The existing equivalent provision is section 3 (1)
a redraft of part of 2 (1) and the whole of 5 (2) of the
Patent Act, which reads as follows:—

“3. (1) There shall be attached to such department of
the Government of Canada as may be determined by the
Governor in Council an office which shall be called the
Patent Office, and a Commissioner of Patents may be
appointed.”’

“8. (1) The Commissioner shall exercise the powers
conferred and perform the duties imposed upon him by
this Act subject to the Minister, and in the absence or
inability to act of the Commissioner any officer or clerk
named by the Minister to perform the duties of the Com-
missioner may as Acting Commissioner exercise such powers
and shall perform such duties.

(2) For the purposes of this Act the Commissioner shall
have all the powers that are or may be given by the Inquiries
Act to a Commissioner appointed under Part IT thereof.”

4. (2) This is section 4 of the present Act.

4. (3) This is made up of parts of sections 3 and 5 of
the present Act.

3. This is new, to provide for an Assistant Commissioner
or other designated officer to act in the absence or inability
of the Commissioner. See section 5 of the present Act
printed above.

6. This is subsection 2 transposed from section 3 of the
Act, and amended as indicated by the underlined words to
establish the organization required in the Patent Office.
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7. No officer or employee of the Patent Office shall buy,
sell, acquire or traffic in any invention, patent or right to
a palent, or any interest in any thereof, and every purchase,

sale, assignment, acquisition or transfer of any invention,
patent or right to a patent, or any interest in any thereof, 5
made by or to any such officer or employee shall be null
and void: Provided that this section shall not apply to a
sale by an original inventor or to an acquisition under the
last will, or by the intestacy, of a deceased person. R.S.,
c. 150, s. 56. 10

8. Clerical errors in any instrument of record in the

Patent Office shall not be construed as invalidating the
same, but, when discovered, they may be corrected by

certificate under the authority of the Commissioner. R.S.,
¢. 150, s. 53. 15

9. If any patent is destroyed or lost a certified copy
may be issued in lieu thereof upon payment of the pre-

scribed fee. R.S., c. 159, s. 54.

10. All specifications, drawings, models, disclaimers,
judgments, returns, and other papers, except caveats, and 20
except those filed in connection with applications for
patents which are still pending or have been abandoned
shall be open to the inspection of the public at the Patent

Office, under such regulations as are adopted in that behalf.
R.S., ¢. 150, 8. 52, Am. 25

11. Notwithstanding the exception in the next preceding
section, the Commissioner, upon the request of any person
who states in writing the number and date of a patent
said to have been granted in a named country other than
_Canada, and who pays or tenders the prescribed fee, shall 30
inform such person whether an application for a patent

of the same invention is or is not pending in Canada.
(New).

RULES AND REGULATIONS.

12, (1) The Governor in Council, on the recommen-
dation of the Minister, may make, amend or repeal such 35
rules and regulations and prescribe such forms as may be
deemed expedient
(a) for carrying into effect the objects of this Act, or for
ensuring the due administration thereof by the Com-
missioner and other officers and employees of the 40
Patent Office; and

(b) for carrying into effect the terms of any treaty,
convention, arrangement or engagement which sub-
sists between Canada and any other country; and




7. This is a redraft of section 56 of the present Act
reading as follows:—

856. No Officer or employee of the Patent Office shall
buy, sell or acquire or traffic in any invention or patent or
in any right to a patent; and every such purchase and sale,
and every assignment or transfer thereof by or to any officer
or employee, as aforesaid, shall be null and void, but this
provision shall not apply to any original inventor or to any
acquisition by bequest. 1923, c. 23, s. 56.

The redraft provides for cases of intestacy.

8. This is section 53 of the present Act transposed with
changes as underlined.

9. The existing section reads as follows:—

54. If any patent is destroyed or lost, a certified copy
thereof may be issued in lieu thereof upon the person who
applies therefor paying the fees hereinbefore prescribed for
office copies of documents.

10. The words underlined are new.

11. This is new.

12. This is new. The equivalent present provision reads
as follows:—

“59. The Commissioner may, from time to time, subject
to the approval of the Governor in Council, make such rules
and regulations, and preseribe such forms, as appear to him
necessary and expedient for the purposes of this Act, and
notice thereof shall be given in The Canada Gazette; and all
documents, executed in conformity with the same and
accepted by the Commissioner, shall be held valid, so far
as gslates to proceedings in the Patent Office.” 1923, c. 23,
8. 59.
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(¢ ) in particular with respect to the following matters:—

(i) The form and contents of applications for patents;

(i) The form of the Register of Patents and of the
indexes thereto;

(iii) The registration of assignments, transmissions, 5
licences, disclaimers, judgments or other documents
relating to any patent; and

(iv) The form and contents of any certificate issued
pursuant to the terms of this Act.

(2) Any rule or regulation made by the Governor in 10
Council shall be of the same force and effect as if it had been
enacted herein. R.S., e. 150, s. 59, Am.

SEAL.

13. (1) The Commissioner shall cause a seal to be made
for the purposes of this Act and may cause to be sealed

therewith every patent and other instrument and copy 15 3

thereof issuing from the Patent Office. R.S., e¢. 150, s. 6.

(2) Every court, judge and person whosoever shall take
notice of the seal of the Patent Office, and shall receive the
impressions thereof in evidence in like manner as the
impressions of the Great Seal are received in evidence, and 20
shall also take notice of and receive in evidence, without
further proof and without production of the originals, all
copies or extracts certified under the seal of the Patent
Office to be copies of or extracts from documents deposited
in such office. 1930, c. 34, s. 2. 25

PROOF OF PATENTS.

14. In any action or proceeding respecting a patent of
invention authorized to be had or taken in Canada under
the provisions of this Act a copy of any patent granted in
any other country, or any official document connected there-
with, purporting to be certified under the hand of the proper
officer of the Government of the country in which such
patent has been obtained, may be produced before the
Court or a judge thereof, and the copy of such patent or
document purporting to be so certified may be received in
evidence without production of the original and without
proof of the signature or of the official character of the

person appearing to have signed the same. 1930, c. 34,
8. 2, Am.,

PATENT ATTORNEYS.

15. (1) A register of attorneys shall be kept in the Patent
Office on which shall be entered the names of all persons 40
entitled to represent applicants in the presentation and
prosecution of applications for patents or in other
business before the Patent Office.
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13. Subsection 2 1s taken trom the amendment made
in 1930, c. 34, s. 2, and inserted here, as it relates to judicial
notice of the seal of the Patent Office.

14. This section, relating to the production of certified
copies of patents as evidence was adopted in 1930,
e.i34, 8. 2,

15 and 16. These sections relate to Patent Attorneys,

and are sections 57 and 58 of the existing Act transposed
without change.
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(2) Entry on such register shall be made in accordance
with regulations to be made by the Commissioner with the
approval of the Governor in Council. R.S., c¢. 150, s. 57.

16. For gross misconduct or any other cause which he
may deem sufficient, the Commissioner may refuse to recog- 5
nize any person as a patent agent or attorney either gener-
ally or in any particular case. R.S., c¢. 150, s. 58.

APPEALS.

17. In all cases where an appeal is provided from the
decision of the Commissioner to the Exchequer Court under
this Act, such appeal shall be had and taken pursuant to 10
the provisions of the Exchequer Court Act and the rules
and practice of that Court. R.S., e. 150, s. 62.

18. Whenever an appeal to the Exchequer Court from
the decision of the Commissioner is permitted under this
Act notice of his decision shall be mailed by the Com- 15
missioner by registered letter addressed to the interested
parties or their respective agents and the appeal shall be
taken within three months after the date of mailing of such
notice, unless otherwise extended by the Commissioner
with the approval of the Minister and unless herein other- 9
wise expressly provided. R.S., c¢. 150, s. 68, Am.

GENERAL.

19. The Government of Canada may, at any time, use
any patented invention, paying to the patentee such sum
as the Commissioner reports to be a reasonable compen-
sation for the use thereof, and any decision of the Commis- 95
sioner under this section shall be subject to appeal to the
Exchequer Court. R.S., ¢. 150, s. 48.

20. No patent shall extend to prevent the use of any
invention in any ship, vessel, air craft or land vehicle of
any other ecountry, entering Canada temporarily or acci- 30
dentally, provided such invention is employed exclusively
for the needs of the ship, vessel, air craft or land vehicle,
and not so used for the manufacture of any goods to be

vended within or exported from Canada. 1928, c. 4, s. 3, o

21. (1) Every patentee under this Act shall, if possible,
stamp or engrave on each patented article sold or offered
for sale by him notice of the year of the date of the patent
applying to such article, thus—Patented, 1935, or as the
case may be. 40

e




1'7. This section, relating to appeals generally, is section
62 of the existing Act transposed without change.

18. As this section relates to appeals it is also transposed
from section 68 of the existing Act and inserted here in its
proper connection.

19. This is section 48 of the existing Act transposed
without change.

20. This section was adopted in 1928, c. 4, s. 3.

21. This is a redraft, with additions of the present
section 51, which is as follows:—

“51. Every patentee under this Act shall stamp or
engrave on each patented article sold or offered for sale by
him the year of the date of the patent applying to such
article, thus—Patented, 1906, or as the case may be; or,
when, from the nature of the article, this cannot be done,
thereby affixing to it, or to every package wherein one or
more of such articles is or are enclosed, a label marked with
a like notice.” 1923, c. 23, s. 51.



6

gﬁf:r‘i:%ewbew (2) When, from the nature of any patented article it
3 cannot be so stamped or engraved the patentee shall, if
possible, affix to it, or to every package wherein one or
more of such articles is or are enclosed, a label marked with

the like notice. R.S., c¢. 150, s. 51, Am. 5
Impossibility| (3) When any patented article or material is, from its
Bining nature or character, such that it cannot be so stamped or

engraved and cannot, reasonably, be packaged or labelled
the patentee shall, in all descriptive or advertising matter
published by him and relating to such patented article or 10
material, insert the like notice. (New).

C;s;gfﬁngs 22, In all proceedings before any court under this Act

forethe  the costs of the Commissioner shall be in the discretion of
o the court, but the Commissioner shall not be ordered to 1
pay the costs of any other of the parties. R.S., c. 150, s. 61. i

Patents 23. Any patent issued prior to the thirteenth day of

o tho 15th June, 1923, which could have been successfully impeached

June, 1923. R
for violation of or non-comphance with any provision of
the Acts in force prior to that date, may, with like effect,
be so impeached after that date, and in any action for the 20
infringement of any such patent any such violation or
non—compliance which could have been set up as a defence
may, with like effect, be so set up after that date. R.S.

c. 150, s. 66. I
s by 24. No relief, right or privilege granted to or acquired 25
by any patentee or other person in respect of any patent ;
or application for any patent under chapter forty-four of i
the statutes of 1921 shall be affected by the repeal of that |
Act, but such relief, right or privilege shall continue as as il i
that Act had remamed in force. R.S., c¢. 150, s. 67. 30 |
;*er;g\;:} 25. The Commissioner shall, in each year, cause to be |

prepared and laid before Parliament a report of the pro-

ceedings under this Act, and shall, from time to time and
at least once in each year, publish a list of all patents granted, !
and may, with the approval of the Governor in Council, 35
cause such specifications and drawings as are deemed of
interest or essential parts thereof, to be printed, from time

to time for distribution or sale. R S., c. 150, s. 60.
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APPLICATION FOR PATENTS.

26. (1) Subject to the subsequent provisions of this
section, any inventor of an invention which was
(a) not known or used by others before he invented
it, and
(b) not described in any patent or in any publication
printed in Canada or in any other country more than
two years before presentation of the petition hereunder
mentioned, and
(¢) not in public use or on sale in Canada for more than
two years prior to his application in Canada; 10
may, on presentation to the Commissioner of a petition
setting forth the facts (in this Act termed the filing of the
application) and on compliance with all other requirements
of this Act, obtain a patent granting to him an exclusive

property in such invention. R.S., ¢. 150, s. 7, Am. 15 §

(2) Any person who, before applying in Canada for a
patent for an invention, shall have applied in any other
country or countries for a patent or patents for the same
invention shall not be entitled to obtain in Canada a patent
for that invention unless his application in Canada is filed 20
(a) before the issue of any patent for the same invention
in such other country or in any of such other countries;
or

(b) within twelve months after the filing of the appli-
cation, or of the first application, as the case may be, 25
for such patent in such other country or countries.
(New).

(3) No patent shall issue for an invention which has an
illicit object in view, or for any mere scientific principle or
abstract theorem. R.S., c¢. 150, s. 7, Am. 30

27. (1) An application for a patent for an invention
filed in Canada by any person entitled to protection under
the terms of any treaty or convention relating to patents
to which Canada is a party who has, or whose agent or
other legal representative has, previously regularly filed
an application for a patent for the same invention in any
other country which by treaty, convention or law affords

similar privilege to citizens of Canada, shall have the same
force and effect as the same application would have if filed
in Canada on the date on which the application for patent
for the same invention was first filed in such other country,
provided the application in this country is filed within
twelve months from the earliest date on which any such 45
application was filed in such other country or from the

thirteenth day of June, 1923.




26. This amends section 7 of the existing Act, which
reads as follows:—

“7. (1) Any person who has invented any new and
useful art, process, machine, manufacture or composition of
matter, or any new and useful improvements thereof, not
known or used by others before his invention thereof and
not patented or deseribed in any printed publication in
this or any foreign country more than two years prior to
his application and not in public use or on sale in this
country for more than two years prior to his application,
may, on a petition to that effect, presented to the Commis-
sioner, and on compliance with the other requirements of
this Act, obtain a patent granting to such person an exclu-
sive property in such invention.

(2) No patent shall issue for an invention which has an
illicit object in view, or for any mere scientific principle or
abstract theorem.” 1923, e. 23, s. 7.

2'7. This is section 8 of the existing Act as adopted in
1930, c. 34, s. 1, and unchanged with the exception of the
words underlined.
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(2) No patent shall be granted on an application for a
patent for an invention which had been patented or des-
cribed in a patent or publication printed in Canada or any
other country more than two years before the date of the
actual filing of the application in Canada, or which had been 5
in public use or on sale in Canada for more than two years
prior to such filing. R.S., ¢. 150, s. 8, Am.

28. No patent granted by virtue of The Patent Act,
chapter twenty-three of the statutes of 1923, or by virtue

of this Act, on an application filed prior to the coming into 10

force of this Act or within six months thereafter and within

two years of the date of the grant of the first patent granted
in any country other than Canada for the same invention,

shall be void by reason of the date of filing of such application
having been more than twelve months after the date of 15
filing in such other country of the first application for the
same invention or by reason of a patent having been granted

in such other country prior to application in Canada.
1930, c. 34, s. 1, Am.

29. (1) The inventor shall, at or before the time of 20
filing his application or within such reasonable extension
of time as the Commissioner may allow, make oath, or when

entitled by law to make an affirmation instead of an oath,
shall make an affirmation, that he verily believes that
he is the inventor of the invention for which the patent 25
is asked and that the several allegations in the application

contained are respectively true and correct.
(2) If the inventor is dead or mentally or physically

incapable, or if, after the assignment of his invention, the
inventor refuses to make such oath or affirmation, or if 30
his whereabouts cannot be ascertained after diligent enquir-
ies, such oath or affirmation shall be made by the appli-
cant, and shall state that he verily believes that the person
whose assignee or legal representative he is was the inventor
of the invention to which the application relates, and that 35

the several allegations in such application contained are

respectively true and correct.

(3) Such oath or affirmation may be made before a
minister plenipotentiary, charge d’affaires, consul, vice-
consul or consular agent, a judge of any court, a notary 40
public, a justice of the peace, or the mayor of any city,
borough or town, or a commissioner for taking affidavits
having authority or jurisdiction within the place where
the oath may be administered. R.S., ¢. 150, s. 10, Am.

|
{
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28. This is 1930, c. 34, s. 1, amended as underlined.

29, This is section 10 of the existing Act, which reads
as follows:— '

“10. (1) Every inventor shall, before a patent can be
obtained, make oath, or when entitled by law to make an
affirmation instead of an oath, shall make an affirmation,
that he verily believes that he is the inventor of the inven-
tion for which the patent is asked, and that the several
allegations in the petition contained are respectively true
and correct.

(2) In the event of the inventor being dead, or mentally
or physically incapable, or if, after the assignment of his
invention, the inventor refuses to make such oath or
affirmation, or if his whereabouts cannot be ascertained
after diligent enquiries, such oath or affirmation shall be
made by the applicant, and shall state that he verily be-
lieves that the person whose assignee or legal representative
he is was the inventor of the invention for which the patent
is solicited, and that the several allegations in the petition
contained are respectively true and correct.

(3) Such oath or affirmation may be made before a
minister plenipotentiary, charge d’affaires, consul, vice-
consul, or consular agent, a judge of any court, a notary
public, a justice of the peace, or the mayor of any city,
borough or town, or a commissioner for taking affidavits
having authority or jurisdiction within the place where the
oath may be administered.”” 1923, c. 23, s. 10.

93814—2
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30. (1) Every applicant for a patent shall, for the pur-
poses of this Act, state in his application, if resident in
Canada, his address in Canada, and if not so resident, the
name and address of some person resident in Canada who
has been appointed to represent and stand in the place 5
and stead of such applicant or patentee for all purposes of
this Act, including the service of any proceedings taken under
any provision of this Act. Such name and address of such
person so appointed shall be endorsed on the patent before
it is issued. R.S., c. 150, s. 12.

(2) The name and address of the person so appointed to
represent the patentee may be changed on the issued patent
upon the written authority of the patentee or of his legal
representatives, and such new appointment shall be recorded
and added to the patent file on the payment of a fee of 15
two dollars. (New.)

10

31. Each application for a patent shall be completed
and prepared for examination within twelve months after
the filing of the application, and in default thereof, or
upon failure of the applicant to prosecute the same within 9(
six months after any action thereon of which notice shall
have been given to the applicant, such application shall be
deemed to have been abandoned, but it may be reinstated
on petition presented to the Commissioner within twelve
months after the date on which it was deemed to have been 25
abandoned, and on payment of the prescribed fee, if the
petitioner satisfies the Commissioner that the failure to
prosecute the application within the time specified was not
reasonably avoidable. An application so reinstated shall
retain its original filing date. 30

JOINT APPLICATIONS.

32. (1) In any case where
(a) an applicant has agreed in writing to assign a patent,
when granted, to another person or to a joint applicant
and refuses to proceed with the application; or
(b) disputes arise between joint applicants as to pro- 35
ceeding with an application;
the Commissioner, on proof of such agreement to his
satisfaction, or if satisfied that one or more of such joint
applicants ought to be allowed to proceed alone, may allow
such other person or joint applicant to proceed with the 4
application, and may grant a patent to him, so, however,
that all persons interested shall be entitled to be heard
before the Commissioner after such notice as he may deem
requisite and sufficient. R.S., e. 150, s. 11 (1).

93814—2
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30. A new subsection is added to section 12 of the
existing Act to authorize the change of name of a repre-
sentative on an issued patent. There is no provision at
present, for changing the name of the Canadian representa-
tive on a patent. It frequently happens that when a patent
is assigned to a company, such company desires to appoint
its own counsel as its representative, and it is to facilitate
such a substitution and to keep the file in the Patent Office
complete that this amendment is required.

The present practice is to place any request for a change
of Canadian representative on a correspondence file and
not in the patent file itself. Any one searching the files
with the purpose of communicating with the Canadian
representative might at the present time be misled as to
who was the actual representative, unless they consulted
the correspondence with the existence of which they are
not always conversant. Also, when a certified copy of
the file wrappers of the patent as issued does not contain
changes of name, the file is actually incomplete as to the
present standing of the representative.

The words underlined are new.

31. This is new.

82. This amendment to section 11 of the Act adds a
subsection to section 1, relating to procedure when one
joint applicant retires on discovering that he has no part
in the invention. The necessity for this is self-evident.
When situations of this nature are encountered it has been
difficult for the Patent Office to deal with them, owing to the
silence of the Act in this regard. This procedure does not
in any way affect the rights of the other inventor, as his
rights have not been impaired. The right existed, so nc
hardship is imposed. No greater right is given by allow-
ing the application to be presented in the name of the
remaining applicant.

The words underlined are new.
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(2) When an application is filed by joint applicants, and
it subsequently appears that one or more of them has had
no part in the invention, the prosecution of such applica-
tion may be carried on by the remaining applicant or
applicants on satisfying the Commissioner by affidavit 5
that the remaining applicant or applicants is or are the
sole inventor or inventors. (New.)

(3) When an application is filed by one or more applicants
and it subsequently appears that one or more further
applicants should have been joined, such further applicant 10
or applicants may be joined on satisfying the Commissioner
that he or they should be so joined, and that the omission
of such further applicant or applicants had been by inad-
vertence or bona fide mistake and was not for the purpose
of delay. 15

(4) Subject to the provisions of this section, in cases of
joint applications the patent shall be granted in the names
of all the applicants. R.S., ¢. 150, s. 23 (2), Am.

(5) An appeal shall lie to the Exchequer Court from the
decision of the Commissioner under this section. R.S., 20
¢. 160, 8. 11, Am.

IMPROVEMENTS.

33. Any person who has invented any improvement
on any patented invention may obtain a patent for such
improvement, but he shall not thereby obtain the right
of making, vending or using the original invention, nor 25
shall the patent for the original invention confer the right
of making, vending or using the patented improvement.
RS, e 160, 8 9.

SPECIFICATIONS AND CLAIMS.

34. The applicant shall, in his application for a patent,
insert the title or name of the invention, and shall, with 30
the application, send in a specification in duplicate of the
invention and an additional or third copy of the claim
or claims. R.S., c. 150, s. 13.
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35. (1) The applicant shall in the specification cor-
rectly and fully describe the invention and its operation
or use as contemplated by the inventor, and set forth
clearly the various steps in a process, or the method of
constructing, making, compounding or using a machine,
manufacture or composition of matter, in such full, clear,
concise and exact terms as to enable any person skilled in the
art or science to which it appertains, or with which it is
most closely connected, to make, construct, compound or
use it. In the case of a machine he shall explain the prin-
ciple thereof and the best mode in which he has contem-
plated the application of that principle. In the case of
a process he shall explain the necessary sequence, if any,
of the various steps, so as to distinguish the invention
from other inventions. He shall particularly indicate and 15
distinctly claim the part, improvement or combination
which he claims as his invention.

(2) The specification shall end with a claim or claims
stating distinctly and in explicit terms the things or com-
binations which the applicant regards as new and in which 20
he claims an exclusive property or privilege. It shall bear
the name of the place where and the date when it is made,
and be signed by the applicant.

(3) A dependent claim may refer to one preceding claim
only. The latter may itself be a dependent claim.

(4) When the number of claims in an application exceeds
twenty-five a surchage of fifty cents shall be imposed for
each claim in excess of that number.

10

25

EXAMINATION.

36. On each application for a patent a careful examina-
tion shall be made by competent examiners to be employed 3¢
in the Patent Office for that purpose. R.S., e. 150, s. 15.

DIVISIONAL APPLICATIONS.

37. (1) A patent shall be granted for one invention
only but in an action or other proceeding a patent shall
not be deemed to be invalid by reason only that it has
been granted for more than one invention.

(2) If an application describes and claims more than one
invention the applicant may, and on the direction of the
Commission to that effect shall, limit his claims to one
invention only, and the deleted claims may be made the
subject of one ormoredivisional applications, if suchdivisional 40
applications are filed before the issue of a patent on the
original application: Provided that if the original appli-
cation becomes abandoned or forfeited, the time for filing
divisional applications shall terminate with the expiration

35
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35. This is a rearrangement of the existing Section 14,
which reads as follows:—

“14. (1) The specification shall

(a) correctly and fully describe the invention and its
operation or use as contemplated by the inventor;

(b) set forth clearly the various steps in a process, or the
method of constructing, making or compounding, a
machine, manufacture, or composition of matter;

(c) end with a claim or claims stating distinctly the
things or combinations which the applicant regards as
new and in which he claims an exclusive property and
privilege.

(2) Such specification shall bear the name of the place
where, and the date when it is made, and shall be signed
by the applicant.

(3) In the case of a machme, or in any other case in
which the invention admits of illustration by means of
drawings, the applicant shall also with his application, send
in drawings in duplicate, showing clearly all parts of the
invention; and each drawing shall bear the signature of
the inventor, or of the applicant, or of the attorney of such
inventor or applicant, and shall have written references
corresponding with the specifications; but the Commissioner
may require further drawings or dispense with any of them
as he sees fit.

(4) One duplicate of the specification and of the drawings,
if there are drawings, shall be annexed to the patent, of
which it shall form an essential part, and the other duplicate
shall remain deposited in the Patent Office.

(5) The Commissioner may, in his discretion, dispense
with the duplicate specification and drawing, and in lieu
thereof cause copies of the specification and drawing, in
print or otherwise, to be attached to the patent, of which
they shall form an essential part.”” 1923, c. 23, s. 14.

36. This is section 15 of the existing Act transposed
without change.

3'7. This is new.

T
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of the time for reinstating or restoring and reviving the
oﬁginal application under this Act or the rules made there-
under.

(3) Such divisional applications shall be deemed to be
separate and distinet applications under this Act, to which 5
the provisions thereof shall apply as fully as may be.
Separate fees shall be paid on each of such applications
and they shall bear the filing date of the original appli-
cation. (New.)

DRAWINGS AND MODELS.

38. (1) In the case of a machine, or in any other case 10
in which the invention admits of illustration by means of
drawings, the applicant shall also with his application,
send in drawings in duplicate, showing clearly all parts of
the invention. Each drawing shall bear the signature
of the inventor, or of the applicant, or of the attorney of 15
such inventor or applicant, and shall have written refer-
ences corresponding with the specification, but the Com-
missioner may require further drawings or dispense with
any of them as he sees fit.

(2) One duplicate of the specification and of the draw- 20 »

ings, if there are drawings, shall be annexed to the patent,
of which it shall form an essential part, and the other
duplicate shall remain deposited in the Patent Office.

(3) The Commissioner may, in his discretion, dispense
with the duplicate specification and drawing, and in lieu 25
thereof cause copies of the specification and drawing, in
print or otherwise, to be attached to the patent, of which
they shall form an essential part. R.S., e¢. 150, s. 14, Am.

39. (1) In all cases in which the invention admits of
representation by model, the applicant, if required by the 30
Commissioner, shall furnish a model of convenient size
exhibiting its several parts in due proportion; and when the
invention is a composition of matter, the applicant, if
required by the Commissioner, shall furnish specimens of
the ingredients, and of the composition, sufficient in quan- 35
tity for the purpose of experiment.

(2) If such ingredients or composition be of an explosive
or dangerous character, they shall be furnished with such
precautions as are prescribed in the requisition therefor.
RS, ¢. 150, s. 16, 40

CHEMICAL PRODUCTS AND SUBSTANCES.

40. (1) In the case of inventions relating to substances
prepared or produced by chemical processes and intended
for food or medicine, the specification shall not include
claims for the substance itself, except when prepared or
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38. This section comprises the provisions of subsections
- 3,4 and 5 of section 14 of the Act, which are not altered.

39. This section is the same as section 16 of the existing
Act, transposed without change. Sections 37 and 38 relate
to dra.wmgs and models, and are therefor put under the
same heading.

40. This amends section 17 of the Act verbally. It
relates to chemical products and substances intended for
food or medicine.

TR e S T T PRt T S S ot IS A 1 e, e

e

e —



Action for

infringement.

No patent to
preclude free
manufacture
or free sale
or use of
article for
human food
or medical
purpose.

Appeals.

Application.

Refusal by
Commis-
gioner.

Objection by
Commis-
sioner.

13

produced by the methods or processes of manufacture
particularly described and claimed or by their obvious

chemical equivalents. R.S. c¢. 150, s. 17 (1), Am.

(2) In an action for infringement of a patent where the
invention relates to the production of a new substance, any 5
substance of the same chemical composition and consti-
tution shall, in the absence of proof to the contrary, be
deemed to have been produced by the patented process.

(3) In the case of any patent for an invention intended
for or capable of being used for the preparation or produc- 10
tion of food or medicine, the Commissioner shall, unless
he sees good reason to the contrary, grant to any person
applying for the same, a licence limited to the use of the
invention for the purposes of the preparation or produc-
tion of food or medicine but not otherwise; and, in settling 15
the terms of such licence and fixing the amount of royalty
or other consideration payable the Commissioner shall
have regard to the desirability of making the food or medi-
cine available to the public at the lowest possible price
consistent with giving to the inventor due reward for the 20
research leading to the invention.

(4) Any decision of the Commissioner under this section
shall be subject to appeal to the Exchequer Court.

(5) This section shall apply only to patents granted after
the thirteenth day of June, 1923. R.S., c¢. 150, s. 17. 25

REFUSAL OF PATENTS.

41. Whenever the Commissioner is satisfied that the
applicant is not by law entitled to be granted a patent he
shall refuse the application and, by registered letter ad-
dressed to the applicant or his registered agent, notily
such applicant of such refusal and of the ground or reason 30
therefor. (New.)

42. Whenever it appears to the Commissioner that the
invention to which an application relates has been, before
the filing of the application, described in a patent granted
in Canada or any other country, and such application 35
was filed within two years after the date on which such
patent was so granted and the Commissioner entertains
doubts whether the patentee of such invention is, as between
him and the applicant, the first inventor, the Commissioner
shall, by registered letter addressed to the applicant or 40
his registered agent, object to grant a patent on such
application and state, with sufficient detail to enable the
applicant, if he can, to answer, the ground or reason for
such objection. The applicant shall have the right, within
such period or extended period of time as the Commissioner 45
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may allow, to answer such objection and if it be not in due
course answered to the satisfaction of the Commissioner
he shall refuse the application.

4 3. Every person who has failed to obtain a patent by

reason of a refusal or objection of the Commissioner to &

grant it may, at any time within six months after notice
as provided for in the two next preceding sections has been
mailed, appeal from the decision of the Commissioner to
the Exchequer Court and that Court shall have exclusive

jurisdiction to hear and determine such appeal. R.S., c. 150,
s. 21, Am.

10

CONFLICTING APPLICATIONS.

44. (1) Conflict between two or more pending appli-
cations shall exist

(a) when each of them contains one or more claims de-

fining substantially the same invention; or

(b) when one or more claims of one application describe

the invention disclosed in the other application.
(New).

(2) When the Commissioner has before him two or more
such applications he shall notify each of the applicants of 20
the apparent conflict and transmit to each of them a copy
of the conflicting claims, together with a copy of this
section. The Commissioner shall give to each applicant the
opportunity of inserting the same or similar claims in his
application within a specified time. (New).

(3) If each of two or more of such completed applications
contains one or more claims describing as new, and claims
an exclusive property or privilege in, things or combinations
so nearly identical that, in the opinion of the Commissioner,
separate patents to different patentees should not be granted, 30
the Commissioner shall forthwith notify each of the
applicants to that effect. (New.)

(4) Each of the applicants, within a time to be fixed
by the Commissioner, shall either avoid the conflict by
the amendment or cancellation of the conflicting claim or g5
claims, or, if unable to make such claims owing to knowledge
of prior art, may submit to the Commissioner such prior
art alleged to anticipate the claims. Thereupon each
application shall be re-examined with reference to such
prior art, and the Commissioner shall decide if the subject 49
rlilatter of such claims is patentable. 1932, c. 21, s. 1,

m.

(5) If the subject matter is found to be patentable and
the conflicting claims are retained in the applications, the
Commissioner shall require each applicant to file in the 45
Patent Office, in a sealed envelope duly endorsed, within a
time specified by him, an affidavit of the record of the in-
vention. The affidavit shall declare:—

15

25
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4 3. This is a redraft of the present section 21.

4 4. Section 22 of the Act, respecting conflicting applica-
tions, has been redrafted and amended to define more clearly
the practice relating to conflicts.

The section of the Act as it now stands does not give
the applicants an opportunity to put their applications in
condition for conflict proceedings. The result is that appli-
cations arriving in the Court before the patentability of
the invention has been thoroughly determined by the
Patent Office, are not in the best interest of the applicant.
The present amendment also provides for the bringing to
the attention of the Patent Office, prior art which is not
at present available to the Office. It further provides that
the sealed envelopes must be opened by the Commissioner
in the presence of a witness and the date endorsed upon
the affidavits.
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(a) the date at which the idea of the invention described

in the conflicting claims was conceived;

(b) the date upon which the first drawing of the inven-

tion was made;

(c) the date when and the mode in which the first written 5

or verbal disclosure of the invention was made; | ]

(d) the dates and nature of the successive steps subse-

quently taken by the inventor to develop and perfect
the said invention from time to time up to the date of |
the filing of the application for patent. 1932, ¢. 21, 10
s. 1(2), Am. {

(6) No envelope containing any such affidavit as afore-
said shall be opened, nor shall the affidavits be permitted
to be inspected, unless there continues to be a conflict
between two or more applicants, in which event all the 15
envelopes shall be opened at the same time by the Com- :
missioner in the presence of the Assistant Commissioner
or an examiner as witness thereto, and the date of such
opening shall be endorsed upon the affidavits. 1932,
e..21,.8..1.(2), Am.

(7) The Commissioner, after examining the facts stated
in the affidavits, shall determine which of the applicants is
the prior inventor to whom he will allow the claims in
conflict and shall forward to each applicant a copy of his
decision. A copy of each affidavit shall be transmitted 25
to the several applicants. 1932, ¢. 21, s. 1 (2), Am. |

(8) The claims in conflict shall be rejected or allowed
accordingly unless within a time to be fixed by the Com-
missioner and notified to the several applicants one of them ‘
commences proceedings in the Exchequer Court of Canada 30
for the determination of their respective rights, in which =~
event the Commissioner shall suspend further action on the
applications in conflict until in such action it has been
determined either ,

(i) that there is in fact no conflict between the claims 35 =
in question, or ':,

(i1) that none of the applicants is entitled to the issue 1
of a patent containing the claims in conflict as
applied for by him, or '

(iii) that a patent or patents, including substitute 40
claims approved by the Court, may issue to one or ¢ |
more of the applicants, or

(iv) that one of the applicants is entitled as against
the others to the issue of a patent including the
claims in conflict as applied for by him.

(9) The Commissioner shall, upon the request of any of
the parties to a proceeding under this section, transmit
to the Exchequer Court of Canada the papers on file in
the Patent Office relating to the applications in conflict.
1932, c. 21, 8. 1, Am.
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16
GRANT OF PATENTS.

Whatpatent 4 85. Every patent granted under this Act shall contain
shall contain  the title or name of the invention, with a reference to the
specification, and shall, subject to the conditions in this
Act prescribed, grant to the patentee and his legal repre-
sentatives for the term therein mentioned, from the granting
of the same, the exclusive right, privilege and liberty of
making, constructing, using and vending to others to
be used the said invention, subject to adjudication in
respect thereof before any court of competent jurisdiction.
R.S., e. 150, s. 23, Am. 10

5

INVENTIONS BY PUBLIC SERVANTS.

e oy 46, (1) Every patent granted in respect of an invention
persons in made by a person while employed in the public service of
i ol Canada and relating to the nature of his employment shall,

notwithstanding anything in the patent or in this Act
to the contrary, be subject to the following conditions,
which shall be endorsed on such patent, that is to say:—

ol (a) The Commissioner may grant to any person applying
therefor a licence to use the patented invention on
terms to be fixed by the Commissioner;

Duty of Com- ¢} ) In fixing the said terms the Commissioner shall 20
have regard to the circumstances under which the
invention was made and the right and interest of the
Government of Canada therein in consequence thereof,
which right and interest the said government is hereby
declared to have, and shall reduce the royalty payable 25
to the patentee accordingly or apportion the royalty
between the patentee and the Government of Canada,
but in no case shall the amount payable to the patentee
be less than one-half of what it would have been had
the inventor not been in the public service when making 30
the invention;

Royalty. (¢) The patentee shall not make use of nor allow others
to make use of the patented invention without the
consent of the Commissioner, who in granting such
consent may exact a royalty for such use to be fixed 35

it by him and paid to the Government of Canada;

Injunction. (d) The Attorney General of Canada shall have a right of
action in any court of competent jurisdiction to restrain
the unauthorized use of the patented invention and
recover damages therefor, which may be apportioned
by the Commissioner, subject to the approval of the

A Minister, between the patentee and the Government;

ol Pttt (e) Notwithstanding the foregoing provisions of this
section, the patentee, with the consent of the Governor 45
in Council, may assign the patent on such terms as to

0




45. Thia is subsecstmﬁ 1 of section 23 of the existing
ct. Subsection 2 of that section, relating to joint appli-
nts has been transposed to section 31 of this Act.

46. This is section 24 of the existing Act, with the
addition of paragraph () of subsection 1.

93814—3
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the division and payment of the consideration therefor,
or otherwise, as the Governor in Council may decide,
in which case the Government of Canada shall not
thereafter be deemed to have any special right or
interest in such patent except such rights and interests
as are expressly reserved by the terms of the order in
council granting such consent. (New.)

(2) Any question which may arise as to whether any
invention comes within the terms of this section shall be

determined by the Commissioner on the application for a 10

patent therefor.

(3) On the refusal or failure of such inventor to apply
for a patent for such invention after being thereunto duly
required by the deputy head of the department in which

he was at the time of making the invention employed, such 15

deputy head may in his official capacity apply for and
obtain a patent for such invention.

(4) Nothing herein contained shall be construed to restrict
the right of the inventor to the full enjoyment of his inven-
tion outside of Canada.

(5) Any decision of the Commissioner under this section
shall be subject to appeal to the Exchequer Court. R.S.,
c. 150, s. 24, Am.

FORM AND TERM OF PATENTS.

4'7. Every patent granted under this Act shall be issued

under the signature of the Commissioner and the seal of 25

the Patent Office. The patent shall bear on its face the
date on which it is granted and issued and it shall there-
after be prima facie valid and avail the grantee and his
legal representatives for the term mentioned therein,

which term shall be as in and by the next following section 3q

provided.

48. (1) The term limited for the duration of every
patent of invention issued by the Patent Office under this

Act the application for which patent shall be filed after

the coming into force of this section shall be seventeen 35 1

years from the date on which the patent is granted and
issued. R.S., c. 150, s. 26, Am.

(_2) The term limited for the duration of every patent
of invention issued by the Patent Office under this Act

the application for which patent shall have been filed prior 40 _‘

to the coming into force of this section shall be eighteen
years from the date on which the patent is granted and
issued. (New.)

93814—3
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4'7. The equivalent present section reads as follows:—

“25. Every patent shall be issued under the seal of the
Patent Office and the signature of the Commissioner and,
when duly registered, shall be good, and shall avail the
grantee and his legal representatives for the term men-
tioned in the patent.” 1923, c. 23, s. 25.

48, This is in part new. The equivalent present section
reads as follows:—

“26. The term limited for the duration of every patent
of invention issued by the Patent Office shall be eighteen
years. 1923, c. 23, s. 26.
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REISSUE OF PATENTS.

49. (1) Whenever any patent is deemed defective or
inoperative by reason of insufficient description or speci-
fication, or by reason of the patentee claiming more or less
than he had a right to claim as new, but at the same time it
appears that the error arose from inadvertance, accident
or mistake, without any fraudulent or deceptive intention,
the Commissioner may, upon the surrender of such patent
within four years from its date and the payment of the
further fee hereinafter provided, cause a new patent, in
accordance with an amended description and specification 10
made by such patentee, to be issued to him for the same
invention for the then unexpired term for which the original
patent was granted.

(2) Such surrender shall take effect only upon the issue
of the new patent, and such new patent and the amended 15
description and specification shall have the same effect
in law, on the trial of any action thereafter commenced for
any cause subsequently accruing, as if such amended
description and specification had been originally filed in
their corrected form before the issue of the original patent, 20
but in so far as the claims of the original and reissued
patents are identical such surrender shall not affect any
action pending at the time of reissue nor abate any cause
of action then existing, and the reissued patent to the extent
that its claims are identical with the original patent shall 25
constitute a continuation thereof and have effect con-
tinuously from the date of the original patent.

(3) The Commissioner may entertain separate applica-
tions and cause patents to be issued for distinet and separate
parts of the invention patented, upon payment of the fee 30
for a reissue for each of such reissued patents. R.S., e. 150,

s. 27, Am.

DISCLAIMERS.

50. (1) Whenever, by any mistake, accident or in-
advertence, and without any wilful intent to defraud or
mislead the public, a patentee has 35

(a) made his specification too broad, claiming more than

that of which he or the person through whom he claims
was the first inventor; or

(b) in the specification, claimed that he or the person

through whom he claims was the first inventor of any 40
material or substantial part of the invention patented
of which he was not the first inventor, and to which
he had no lawful right;

he may, on payment of the fee hereinafter provided, make

disclaimer of such parts as he does not claim to hold by 45
virtue of the patent or the assignment thereof.
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49. This amends subsection 1 oi section 27 of the
Act, relating to the reissue of patents, by striking out the
words ‘“‘or within one year from the thirteenth day of June,
one thousand nine hundred and twenty-three’” in the
eighth and ninth lines, as that date has lapsed.

Subsection 2 of the existing section 27 is omitted as un-
necessary. The provision is covered by the definition of
patentee in section 2 /A ). Subsection 2 reads as follows:

“2. In the event of the death of the original patentee or
of his having assigned the patent, a like right shall vest in
his assignee or his legal representatives.”

50. The existing Act reads as follows:—

“28. (1) Whenever, by any mistake, accident or inad-
vertence, and without any wilful intent to defraud or mis-
lead the public, a patentee has

(a) made his specification too broad, claiming more than

that of which he or the person through whom he claims
was the first inventor; or

(b) in the specification, claimed that he or the person

through whom he claims was the first inventor of any
material or substantial part of the invention patented
of which he was not the first inventor, and to which
he had no lawful right;
the patentee may, on payment of the fee hereinafter pro-
vided, make disclaimer of such parts as he does not claim
to hold by virtue of the patent or the assignment thereof.
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(2) Such disclaimer shall be in writing, and in duplicate,
and shall be attested by one or more witnesses. One copy
thereof shall be filed and recorded in the office of the Com-
missioner. The other shall be attached to the patent and
made a part thereof by reference. The disclaimer shall 5
thereafter be deemed to be part of the original specification.

(3) No disclaimer shall affect any action pending at the
time when it is made, except as to unreasonable neglect
or delay in making it.

(4) In case of the death of the original patentee or of 10
his having assigned the patent a like right to disclaim shall
vest in his legal representatives, any of whom may exer-
cise it.

(5) The patent shall, after disclaimer as in this section
provided, be deemed to be valid for such material and 15
substantial part of the invention, definitely distinguished
from other parts thereof claimed 'without right, as is not
disclaimed and is truly the invention of the disclaimant,
and the disclaimant shall be entitled to maintain an action
or suit in respect of such part accordingly. R.S., e. 150, 20
s. 28, Am.

ASSIGNMENTS AND DEVOLUTIONS.

51. (1) A patent may be granted to any person to
whom an inventor, entitled under this Act to obtain a
patent, has assigned in writing or bequeathed by his last
will his right to obtain it. In the absence of such assign- 25
ment or bequest the patent may be granted to the personal
representatives of the estate of a deceased inventor. R.S.,

c. 150, s. 29, Am.

(2) If the applicant for a patent has, after filing his
application, assigned his right to obtain the patent, or if 30
he has either before or after filing his application assigned
in writing the whole or part of his property or interest in
the invention, the assignee may register such assignment
in the Patent Office in the manner from time to time
prescribed by the Commissioner, and no application for 35
a patent shall be withdrawn without the consent in writing
of every such registered assignee. R.S., ¢. 150, s. 18, Am.

(3) No such assignment shall be registered in the Patent
Office unless it is accompanied by the affidavit of a sub-
scribing witness or established by other proof to the satis- 40
faction of the Commissioner that the assignment was
signed and executed in his presence by the assignor. (New.)

52. (1) Every patent issued for an invention shall be
assignable in law, either as to the whole interest or as to
any part thereof, by an instrument in writing. 45

:




(2) Such disclaimer shall be in writing, and in duplicate,
and shall be attested in the manner hereinbefore pre-
scribed, in respect of an application for a patent; one copy
thereof shall be filed and recorded in the office of the Com-
missioner, and the other copy thereof shall be attached to
the patent and made a part thereof by reference, and such
disclaimer shall thereafter be taken and considered as part
of the original specification.

(3) Such disclaimer shall not affect any action pending at
the time of its being made, except in so far as relates to the
question of unreasonable neglect or delay in making it.

(4) In case of the death of the original patentee, or of
his having assigned the patent, a like right shall vest in his
legal representatives, any of whom may make disclaimer.

(5) The patent shall thereafter be deemed good and
valid for so much of the invention as is truly the invention
of the disclaimant, and is not disclaimed, if it is a material
and substantial part of the invention, and is definitely
distinguished from other parts claimed without right; and
the disclaimant shall be entitled to maintain an action or
suit in respect of such part accordingly.” 1923, c. 23, s. 28.

51. This section extensively recasts the present sections
29 and 18, which are as follows:—

“29. The patent may be granted to any person to
whom the inventor, entitled under this Act to obtain a
patent, has assigned or bequeathed the right of obtaining
the same, or in default of such assignment, or bequest, to
the legal representatives of the inventor.” 1923, c. 23,
8. 29.

“18. No application for a patent shall be withdrawn
without the consent in writing of each and every registered
assignee of such patent or any part thereof.” 1923, c. 23,
8. 18.

82. This amends section 30 of the Act by adding pro-
visions for proper proof of the execution of assignments,
and for the proof of title of other instruments, before regis-
tration. This is to prevent the attempted registration of
documents executed without sufficient authority.
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(2) Such assignment, and every grant and conveyance
of any exclusive right to make and use and to grant to
others the right to make and use the invention patented,
within and throughout Canada or any part thereof, shall be
registered in the Patent Office in the manner from time to 5
time prescribed by the Commissioner.

(3) No such assignment, grant or conveyance shall be
registered in the Patent Office unless it is accompanied by
the affidavit of a subscribing witness or established by

other proof to the satisfaction of the Commissioner that 10

such assignment, grant or conveyance was signed and exe-
cuted in his presence by the assignor or other party thereto.
(New.)

(4) Every assignment affecting a patent for invention,

whether it be referable to this or the next preceding section, 15

shall be null and void against any subsequent assignee, un-
less such instrument is registered as hereinbefore preseribed,
before the registration of the instrument under which such
subsequent assignee claims. R.S., c¢. 150, s. 30. Am.

LEGAL PROCEEDINGS IN RESPECT OF PATENTS

53. (1) A patent shall be void if any material allega- 20
tion in the petition or declaration of the applicant in respect
of such patent is untrue, or if the specifications and draw-
ings contain more or less than is necessary for obtaining
the end for which they purport to be made, and such omis-

sion or addition is wilfully made for the purpose of mis- 25
leading.

(2) If it appears to the court that such omission or
addition was an involuntary error, and if it is proved that
the patentee is entitled to the remainder of his patent pro
tanto, the court shall render a judgment in accordance 30
with the facts, and shall determine as to costs, and the
patent shall be held valid for that part of the invention

described to which the patentee is so found to be entitled.

(3) Two office copies of such judgment shall be furnished
to the Patent Office by the patentee. One of them shall be 35
registered and remain of record in the office and the other
shall be attached to the patent and made a part of it by a
reference thereto. R.S. c. 150, s. 31. Am.

INFRINGEMENT.

54. (1) An action for the infringement of a patent may
be brought in that court of record which, in the the province 40
wherein the infringement is said to have occurred, has juris-
diction, pecuniarily, to the amount of the damages claimed
and which, with relation to the other courts of the province
holds its sittings nearest to the place of residence or of
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83. The existing section 31 reads as follows:—

“81. (1) A patent shall be void, if any material allega-
tion in the petition or declaration of the applicant herein-
before mentioned in respect of such patent is untrue, or if
the specifications and drawings contain more or less than is
necessary for obtaining the end for which they purport to
be made, when such omission or addition is wilfully made
for the purpose of misleading.

(2) If it appears to the court that such omission or addi-
tion was an involuntary error, and if it is proved that the
patentee is entitled to the remainder of his patent pro tanto
the court shall render a judgment in accordance with the
facts, and shall determine as to costs, and the patent shall
be held valid for such part of the invention described, as
the patentee is so found entitled to. ;

(8) Two office copies of such judgment shall be furnished
to the Patent Office by the patentee, one of which shall be
registered and remain of record in the office, and the other
of which shall be attached to the patent, and made a part
of it by a reference thereto.” 1923, c. 23, s. 31.

54. The existing section 33 reads as follows:—

“33. Any action for the infringement of a patent may be
brought in the court of record having jurisdiction, to the
amount of the damages claimed, in the province in which
the infringement is alleged to have taken place, which holds
its sittings nearest to the place of residence or of business
of the defendant; and such court shall decide the case and
determine as to costs.” 1923, c¢. 23, s. 33.
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business of the defendant. Such court shall decide the
case and determine as to costs, and assumption of juris-
diction by the court shall be of itself sufficient proof of
jurisdiction. R.S., e. 150, s. 33, Am.

(2) Nothing in this section shall impair the jurisdiction
of the Exchequer Court of Canada under section twenty-
two of the Exchequer Court Act or otherwise.

55. (1) Any person who infringes a patent shall be liable
to the patentee and to all persons claiming under him for
all damages sustained by the patentee or by any such 10
person, by reason of such infringement.

(2) Unless otherwise expressly provided, the patentee
shall be or be made a party to any action for the recovery
of such damages.

56. Every person who, before the issuing of a patent has 15
purchased, constructed or acquired any invention for which
a patent is afterwards obtained under this Act, shall have
the right of using and vending to others the specific article,
machine, manufacture or composition of matter patented
and so purchased, constructed or acquired before the issue 20
of the patent therefor, without being liable to the patentee
or his legal representatives for so doing; but the patent
shall not, as regards other persons, be held invalid by reason
of such purchase, construction or acquisition or use of the
invention by the person first mentioned, or by those to 25
whom he has sold it. unless it was purchased, constructed,

acquired or used for a longer period than two years before
the application for a patent therefor, in consequence whereof

the invention became public and available to public use.
R.8., ¢. 150, 8. 50.

30

5%7. In any action for infringement of a patent the
court, or any judge thereof, may, on the application of the
plaintiff or defendant make such order as the court or
judge sees fit,

(a) restraining or enjoining the opposite party from 35

further use, manufacture or sale of the subject matter
of the patent, and for his punishment in the event of
disobedience of such order; or

(b) for and respecting inspection or account; and
(c) generally, respecting the proceedings in the action.

(2) An appeal shall lie from any such order under the
same circumstances and to the same court as from other
judgments or orders of the court in which the order is made.
R.S,, c. 150, s. 34, Am.

40




55. Sub-clause (1) of this is a redraft of section 33 of
the Patent Act. Sub-clause (2) is new.

56. This replaces the present section 50, which is as
follows:—

“50. Every person who, before the issuing of a patent,
has purchased, constructed, or acquired any invention for
which a patent is afterwards obtained under this Act, shall
have the right of using and vending to others the specific
article, machine, manufacture or composition of matter
patented and so purchased, constructed or acquired before
the issue of the patent therefor, without being liable to the
patentee or his legal representatives for so doing; but the
patent shall not, as regards other persons, be held invalid
by reason of such purchase, construction or acquisition or
use of the invention, by the person first aforesaid or by
those to whom he has sold the same, unless the same was
purchased, constructed, acquired or used for a longer period
than two years before the application for a patent therefor,
thereby making the invention one which has become public
and in public use.” 1923, c. 23, s. 50.

87, This is the same as section 34 of the existing Act,
with the underlined word inserted.
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58. When in any action or proceeding respecting a
patent which contains two or more claims, one or more
of such claims is or are held to be valid, but another or

others is or are held to be invalid or void, effect shall be

given to the patent as if it contained only the valid claim &

or claims. 1932, c. 21, s. 2.

59. The defendant, in any action for infringement of a
patent may plead as matter of defence any fact or default
which by this Act or by law renders the patent void, and

the court shall take cognizance of such pleading and of the 10

relevant facts and decide accordingly. R.S., c. 150, s. 36.

IMPEACHMENT.

60. (1) A patent or any claim in a patent may be
declared invalid or void by the Exchequer Court of Canada
at the instance of the Attorney General of Canada or at
the instance of any interested person.

(2) If any person has reasonable cause to believe that
any process used or proposed to be used or any article
made, used or sold or proposed to be made, used or sold
by him might be alleged by any patentee to constitute
an infringement of an exclusive property or privilege granted 20
thereby, he may bring an action in the Exchequer Court
of Canada against the patentee for a declaration that such
process or article does not or would not constitute an
infringement of such exclusive property or privilege.

(3) Except the Attorney General of Canada or the 25

Attorney General of a province of Canada the plaintiff in

any action under this section shall, before proceeding
therein, give security for the costs of the patentee in such
sum as the Court may direct, but a defendant in any action
for the infringement of a patent shall be entitled to obtain 30
a declaration under this section without being required to
furnish any security. 1932, c. 21, s. 3, Am.

PRIORITY OF INVENTIONS.

61. (1) No patent or claim in a patent shall be declared
invalid or void on the ground that, before the invention
therein defined was made by the inventor by whom the 35
patent was applied for it had already been known or used
by some other inventor, unless it is established either
that,

(a) before the date of the application for the patent
such other inventor had disclosed or used the invention 40
in such manner that it had become available to the
public; or that




: Act as enacted in 1932, c. 21.

61. This amends section 37A of the Act as enacted in
1932, c. 21, s. 4, by redrafting and division into paragraphs
and subsectlons.
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(b) before the issue of the patent, such other inventor
has made application for a patent in Canada or in any
other country which application bears a filing date
earlier than that of the application for the patent in
Canada (and upon which an application in Canada 5
may yet be made under the provisions of section twenty-
seven of this Act), or upon which conflict proceedings
should have been directed. .

A::cgnd ¢ (2) Notwithstanding the provisions of section forty-two

ssuo unloss on Of this Act, an application for a patent for an invention for 10

piliadinttion which a patent has already issued under this Act shall be

patent isset Tejected unless the applicant, within a time to be fixed
aside. by the Commissioner, commences an action to set aside

Action to set the prior patent, so far as it covers the invention in

asiefrior  question, but if such action is so commenced and dili- 15 il

gently prosecuted, the application shall not be deemed to
have been abandoned unless the applicant fails to proceed
upon it within a reasonable time after the action has been
finally disposed of. ‘

When (3) If the application was filed within one year from the 20

Rubsectionone date of the filing of the application for the prior patent, the

do not apply. provisions of subsection one of this section shall not apply

to the determination of the respective rights of the parties

to such action. 1932, c. 21, s. 4, Am.

IR

JUDGMENTS.

Judgment 62. A certificate of the judgment voiding in whole or 25

patent to be N part any patent shall, at the request of any person filing

Rite it to make it of record in the Patent Office, be entered on
the margin of the enrolment of the patent in the Patent

Office, and the patent or such part thereof as is so voided ‘
shall thereupon be and be held to have been void and of 30 g

no effect, unless the judgment is reversed on appeal as
hereinafter provided. R.S., ¢. 150, s. 38.

Appeal. 63. Every judgment voiding in whole or in part or
refusing to void in whole or in part any patent shall be ;

subject to appeal to any court having appellate jurisdiction 35
in other cases decided by the court by which such judgment
was rendered. R.S., ¢. 150, s. 39.

CONDITIONS.
Information |  64. (1) The Commissioner may, at any time, by notice
reeie  lin writing addressed to the patentee of any patent specified

by him, or to his registered representative in Canada, and 40
to every person who has a registered interest in such patent,
require the patentee and such persons in respect of such
specified patent to transmit and deliver to the Commis-



62, 63. These sections relating to judgments are the
same as sections 38 and 39 of the existing Act.
Underlined words are new.

64. This replaces section 40 of the present Act, reading
as follows:—

“40. (1) Every patent, except those governed by the
provisions of this Act relating to the granting of patents to
persons in the public service, shall be subject to the follow-
ing conditions:— _

(a) Every patentee shall satisfy the reasonable require-

ments of the public with reference to his patent and to
that end shall adequately manufacture the patented
article or carry on the patented process within Canada;

(b) Any person interested may present a petition to the

Commissioner alleging that the reasonable require-
ments of the public with respect to a patented invention
have not been satisfied or that the patentee has failed



Effect of
failure to
comply.
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sioner within sixty days from the date of such notice, or
within such further time as the Commissioner may allow,
a return stating:—
(a) whether the patented invention is being worked on
a commercial scale in Canada, and the place where 5
and the name and address of the person by whom the
patented invention is being so worked; and
(b) the reasons, if any, why such patented invention
is not being worked on a commercial scale in Canada.
(2) The failure of the patentee or his registered repre- 1q
sentative in Canada or that of any such person having a
registered interest to comply with the terms of the notice
mentioned in the next preceding subsection shall be deemed
to be an admission on the part of the patentee or the per-
son, as the case may be, so failing, that the patented inven- 15
tion is not being worked on a commercial scale in Canada.




to manufacture adequately the patented invention in
Canada, and praying that the patentee be ordered to
supply the patented article at a reasonable price or
grant licences for the use of the invention on reason-
able terms;

(¢ ) The Commissioner shall then consider the petition and
if the parties do not come to an arrangement between
themselves, shall proceed to hear and determine the
matter, and if it is proved to his satisfaction that the
reasonable requirements of the public with respect to
the patented invention have not been satisfied or that
the patentee has failed to adequately manufacture the
patented invention in Canada, the patentee may be
ordered by him to supply the patented article within
reasonable limits at such price as may be fixed by him
and in accordance with the custom of the trade to which
the invention relates as to the payment and delivery, or
to grant licences for the use of the patented invention
as may be fixed by him, in either case within and after
such time as may be fixed by him and on pain of for-
feiture of the patent; but such order shall not be made
before the expiration of three years from the date of the
patent, or if the patentee gives satisfactory reasons for
his default; and that having regard to the nature of the
case, the Commissioner may, with the approval of the
Minister, instead of hearing and determining the matter
himself, refer the petition to the Exchequer Court,which
shall have jurisdiction in the premises and may make
such order thereon as the Commissioner is authorized
to make under this section. 1928, c. 4, s. 1.

| (d) For the purposes of this section the reasonable re-

| quirements of the public shall not be deemed to have

l been satisfied,

1 (i) if by reason of the default of the patentee to manu-
facture to an adequate extent and supply on reason-
able terms the patented article, or any parts thereof

| which are necessary for its efficient working, or to

carry on the patented process to an adequate extent
or to grant licences on reasonable terms, any existing
trade or industry, or the establishment of any new
trade or industry, in the Dominion of Canada is
unfairly prejudiced, or the demand for the patented
article or the article produced by the patented pro-
cess is not reasonably met, or
(ii) if any trade or industry in the Dominion of Canada
is unfairly prejudiced by the conditions attached
by the patentee to the purchase, hire, or use of the
patented article or to the using or working of the
patented process.
(2) Any decision of the Commissioner under this section
shall be subject to appeal to the Exchequer Court.” 1923,
c. 23, s. 40.

93814—4
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65. (1) The Attorney General of Canada or any person
interested may at any time after the expiration of three
years from the date of the grant of a patent apply to the
Commissioner alleging in the case of that patent that there
has been an abuse of the exclusive rights thereunder and
asking for relief under this Act.

(2) The exclusive rights under a patent shall be deemed
to have been abused in any of the following circumstances:—

(a) If the patented invention (being one capable of being

worked within Canada) is not being worked within 10
Canada on a commercial scale, and no satisfactory
reason can be given for such non-working:

Provided that, if an application is presented to the
Commissioner on this ground, and the Commissioner
is of opinion that the time which has elapsed since the 15
grant of the patent has by reason of the nature of the
invention or for any other cause been insufficient to
enable the invention to be worked within Canada on a
commercial scale, the Commissioner may make an

order adjourning the application for such period as 20

will in his opinion be sufficient for that purpose;

(b) If the working of the invention within Canada on a
commercial scale is being prevented or hindered by
the importation from abroad of the patented article
by the patentee or persons claiming under him, or by 25
persons directly or indirectly purchasing from him, or
by other persons against whom the patentee is not
taking or has not taken any proceedings for infringe-
ment; ‘

(c) If the demand for the patented article in Canada, is 30
not being met to an adequate extent and on reasonable |
terms;

(d) If, by reason of the refusal of the patentee to grant
a licence or licences upon reasonable terms, the trade
or industry of Canada or the trade of any person or 35
class of persons trading in Canada, or the establishment
of any new trade or industry in Canada, is prejudiced,
and it is in the public interest that a licence or licences
should be granted;

(e) If any trade or industry in Canada, or any person 40
or class of persons engaged therein, is unfairly prejudiced ‘
by the conditions attached by the patentee, whether
before or after the passing of this Act, to the purchase,
hire, licence, or use of the patented article, or to the
using or working of the patented process; 45

(f) If it is shown that the existence of the patent, being
a patent for an invention relating to a process involving
the use of materials not protected by the patent or for
an invention relating to a substance produced by such
a process, has been utilized by the patentee so as un- 50

93814—4




Y e

ot L
t ("‘l‘ iy r‘,.

SEY T R

§'

%’mim' 3 jmw. L) ;;J}
‘ﬁ{n &I e

i e ;"'}fhi~f ¥ 8
‘ d wasin w{hw,m

i thoanond odndisini e
F ad i(”'b";',* pA (]

gabits

"‘Iv M3 O

-
e

S aw"x(’.w.*.,.
eri"“;&(




26

fairly to prejudice in Canada the manufacture, use or
sale of any such materials.
Declaration (3) It is declared with relation to every paragraph of
:f.:;’tff,f“ the next foregoing subsection that, for the purpose of deter-
patents. mining whether there has been any abuse of the exclusive 5
rights under a patent, it shall be taken that patents, for
new inventions are granted not only to encourage invention
but to secure that new inventions shall so far as possible
be worked on a commercial scale in Canada without undue

delay. 10

Powers of 66. On being satisfied that a case of abuse of the ex-
Commis- | ¢lusive rights under a patent has been established, the
ehses of Commissioner may exercise any of the following powers as
i he may deem expedient in the circumstances:—

Compulsory (a) He may order the grant to the applicant of a licence 15 |
o on such terms as the Commissioner may think ex-
pedient, including a term precluding the licensee from
importing into Canada any goods the importation of
which, if made by persons other than the patentee or
persons claiming under him would be an infringement 20
of the patent, and in such case the patentee and all
licensees for the time being shall be deemed to have
mutually covenanted against such importation. A li-
censee under this paragraph shall be entitled to call ;
upon the patentee to take proceedings to prevent in- 25
fringement of the patent, and if the patentee refuses,
or neglects to do so within two months after being so
called upon, the licensee may institute proceedings for
infringement in his own name as though he were the
patentee, making the patentee a defendant. A patentee 30
so added as defendant shall not be liable for any costs
unless he enters an appearance and takes part in the
proceedings. Service on the patentee may be affected
by leaving the writ at his address or at the address of ‘
his representative for service as appearing in the records 35
of the Patent Office. In settling the terms of a licence
under this paragraph the Commissioner shall be guided

as far as may be by the following considerations:—

(1) he shall, on the one hand, endeavour to secure
the widest poss1ble user of the invention in Canada 40
consistent with the patentee deriving a reasonable
advantage from his patent rights;

(ii) he shall, on the other hand, endeavour to secure
to the patentee the maximum advantage consistent
with the invention being worked by the licensee at a 45
reasonable profit in Canada:
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(iii) he shall also endeavour to secure equality of
advantage among the several licensees, and for this
purpose may, on due cause being shown, reduce the
royalties or other payments accruing to the patentee
under any licence previously granted: Provided that, 5
in considering the question of equality of advantage, !
the Commissioner shall take into account any work
done or outlay incurred by any previous licensee with
a view to testing the commercial value of the invention :
or to securing the working thereof on a commercial 10
scale in Canada; 4

(b) If the Commissioner is satisfied that the invention
is not being worked on a commercial scale within
Canada, and is such that it cannot be so worked :
without the expenditure of capital for the raising of 15
which it will be necessary to rely on the exclusive rights 4
under the patent, he may, unless the patentee or those
claiming under him will undertake to find such capital,
order the grant to the applicant, or any other person, ]
or to the applicant and any other person or persons 20
jointly, if able and willing to provide such capital, of 1
an exclusive licence on such terms as the Commis-
sioner may think just, but subject as hereafter in this
Act provided;

(c) If the Commissioner is satisfied that the exclusive 25 = %
rights have been abused in the circumstances specified an
in paragraph (f) of subsection two of the last fore-
going section, he may order the grant of licences to
the applicant and to such of his customers, and con- -4
taining such terms, as the Commissioner may think 30
expedient; ;

(d) If the Commissioner is satisfied that the objects of
this and the last foregoing sections cannot be attained
by the exercise of any of the foregoing powers, he may 4
order the patent to be revoked, either forthwith or 36
after such reasonable interval as may be specified in
the order, unless in the meantime such conditions as
may be prescribed in the order with a view to attaining
the objects of this and the last foregoing sections are i
fulfilled, and the Commissioner may, on reasonable 40
cause shown in any case, by subsequent order extend
the interval so specified:

Provided that the Commissioner shall make no order
for revocation which is at variance with any treaty,
convention, arrangement, or engagement with any 45
other country to which Canada is a party;

(e) If the Commissioner is of opinion that the objects of
this and the last foregoing sections will be best attained
by making no order under the above provisions of this
section, he may make an order refusing the application 50
and dispose of any question as to costs thereon as he
thinks just.
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67. (1) In settling the terms of any such exclusive
licence as is provided in paragraph (b ) of the last preceding
section, due regard shall be had to the risks undertaken by
the licensee in providing the capital and working the inven-
tion, but, subject thereto, the licence shall be so framed as—

(a) to secure to the patentee the maximum royalty

compatible with the licensee working the invention
within Canada on a commercial scale and at a reason-
able profit;

(b) to guarantee to the patentee a minimum yearly sum 10

by way of royalty, if and so far as it is reasonable so
to do, having regard to the capital requisite for the
proper working of the invention and all the circum-
stances of the case;
and, in addition to any other powers expressed in the licence 15
or order, the licence and the order granting the licence
shall be made revocable at the discretion of the Commis-
sioner if the licensee fails to expend the amount specified in
the licence as being the amount which he is able and willing
to provide for the purpose of working the invention on a 20
commercial scale within Canada, or if he fails so to work
the invention within the time specified in the order.

(2) In deciding to whom such an exclusive licence is to
be granted the Commissioner shall, unless good reason is
shown to the contrary, prefer an existing licensee to a 25
person having no registered interest in the patent.

(3) The order granting an exclusive licence under the
last foregoing section shall operate to take away from the
patentee any right which he may have as patentee to work
or use the invention and to revoke all existing licences, 30
unless otherwise provided in the order, but on granting an
exclusive licence the Commissioner may, if he thinks it fair
and equitable, make it a condition that the licensee shall give
proper compensation to be fixed by the Commissioner for
any money or labour expended by the patentee or any 35
existing licensee in developing or exploiting the invention.

68. (1) Every application presented to the Commis-
sioner under sections sixty-five or sixty-six shall set out
fully the nature of the applicant’s interest and the facts
upon which the applicant bases his case and the relief 40
which he seeks. The application shall be accompanied by
statutory declarations verifying the applicant’s interest and
the facts set out in the application.

(2) The Commissioner shall consider the matters alleged
in the application and declarations, and, if satisfied that 45
the applicant has a bona fide interest and that a prima facie
case for relief has been made out, he shall direct the appli-
cant to serve copies of the application and declarations
upon the patentee or his representative for service and
upon any other persons appearing from the records of the 50
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Patent Office to be interested in the patent, and the appli-
cant shall advertise the application in the Canada Gazette
and the Canadian Patent Office Record.

69. (1) If the patentee or any person is desirous of
opposing the granting of any relief under sections sixty-five 5
to seventy, inclusive, he shall, within such time as may be !
prescribed or within such extended time as the Commis-
sioner may on application further allow, deliver to the
Commissioner a counter statement verified by a statutory
declaration fully setting out the grounds on which the 10
application is to be opposed. ; 5

(2) The Commissioner shall consider the counter state-
ment and declarations in support thereof and may there-
upon dismiss the application if satisfied that the allegations :
in the application have been adequately answered, unless 15
any of the parties demands a hearing or unless the Com- 2l
missioner himself appoints a hearing. In any case the
Commissioner may require the attendance before him of
any of the declarants to be cross-examined or further
examined upon matters relevant to the issues raised in the 20
application and counter statement, and he may, subject
to due precautions against disclosure of information to
rivals in trade, require the production before him of books i
and documents relating to the matter in issue. i

(3) In any case where the Commissioner does not dis- 25
miss an application as hereinbefore provided, and 1 ‘

(a) if the parties interested consent; or

(b) if the proceedings require any prolonged examina- E |

tion of documents or any scientific or local invest- ‘
igation which cannot in the opinion of the Commis- 30
sioner conveniently be made before him;
the Commissioner with the approval in writing of the
Minister may order the whole proceedings or any issue of
fact arising thereunder to be referred to the Exchequer
Court of Canada, which shall have jurisdiction in the pre- 35
mises, and where the whole proceedings are so referred,
the judgment, decision or order of said Court shall be final;
and where a question or issue of fact is so referred, the said
Court shall report its findings to the Commissioner.

79. (1) Any order for the grant of a licence under 40
this Act shall, without prejudice to any other method of
enforcement, operate as if it were embodied in a deed
granting a licence executed by the patentee and all other
necessary parties.

(2) The provisions of sections sixty-five to seventy, 45
inclusive, shall not apply to patents granted subject to the
provisions of section forty-six of this Act.
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. (3) For the purposes of sections sixty-five to seventy,
inclusive, the expression ‘“patented article” includes articles
made by a patented process.

71. All orders and decisions of the Commissioner under
sections sixty-five to seventy, inclusive, shall be subject to 5
appeal to the Exchequer Court, and on any such appeal
the Attorney General of Canada or such counsel as he may
appoint shall be entitled to appear and be heard.

CAVEATS.

72. (1) Any intending applicant for a patent who has
not yet perfected his invention and is in fear of being de- 10
spoiled of his idea, may file in the Patent Office a document

setting forth a description of his invention so far as it has

proceeded, with or without plans, at his own will; and the
Commissioner, on payment of the prescribed fee shall cause

that document, which shall be called a caveat, to be pre- 15
served in secrecy with the exception that he shall deliver
copies thereof whenever required by the applicant or by

any judicial tribunal. The secrecy of the document shall
cease when the applicant obtains a patent for his invention.

(2) If application is made by any other person for a patent 20
for any invention with which such caveat may in any
respect interfere the Commissioner shall forthwith give
notice of such application by mail to the person who
has filed such caveat, and such person shall, within three
months after the date of mailing the notice, if he wishes 25
to avail himself of the caveat, file his petition and take
the other steps necessary on an application for a patent,
and if, in the opinion of the Commissioner, the applications
are conflicting, like proceedings may be had in all respects
as are by this Act provided in the case of conflicting ap- 30
plications.

(3) Unless the person filing a caveat makes application
within one year from such filing the Commissioner shall be

relieved from the obligation of giving notice and the caveat
shall thereafter remain as a simple matter of proof as to 35

novelty or priority of invention, if required. R.S., ¢. 150,
8. 42.
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PATENT FEES.

73. (1) The following fees shall be payable before an
application for any of the purposes herein mentioned shall
be received by the Commissioner, that is to say:—

On filing an application for patent................. $15 00
On grant of patent, payable on pain of forfeiture
within six months from the date of notice of the

SHOWALCS Of DRSO il LAy S Dk Rt s 20 00
On asking reinstatement of abandoned application
under seetion BRIRbY-0Ne .. ... 01 . i el ke bdre 15 00
On filing an amendment after allowance of an 10
SPDECKNON Tor DataE. | L R 5 00 !
On lodging & clReaRt (0L L RREEY G Tl e 5 00 :
On asking to register a judgment pro tanto. . ...... 4 00
On asking information re a pending application under
ppcbion elevee oyt o8 B T AN e R b 2 0015
On asking to register an assignment or any other
document affecting or relating to a patent...... 2 00
On asking to attach a disclaimer to a patent........ 2 00
On asking entry of appointment of representative
under section thirty, subsection two............. 2 00 20
On application for registration under section fifteen. 5 00
On petition to reissue a patent after surrender. .. .. 30 00
On filing an application or petition under sections
forty, forty-six or sixty-five or sixty-six of this
Act—TFor each patent mentioned therein......... 10 00 925
On filing an application for the restoration and revival i
of a patent—For each patent mentioned therein. 35 00
On asking for a copy of patent with specification,
exclusive of APGWINES. .. .. 00 Jiin i o e i 400 W
For every copy of drawings, per sheet.............. 02530
For every additional copy of drawings, per sheet... 0 15 =
For uncertified photostat or blue print copy of any
paper or drawing, persheet..................... 025
On office copies of documents, not above-mentioned
the following charges shall be made, the minimum 35
charge being $1.00:—
For every single or first folio of one hundred words
cortified QODVL (000 sk absisas S Steh A 0 25
For every such subsequent folio, fractions of or
under one-half not being counted, and of one- 40
half or more being counted as a folio........... 010

(2) In the case of a patent on which a fee of twenty
dollars was paid prior to the thirtieth day of June, 1923,
a further fee of fifteen dollars on pain of nullity of the patent
shall be payable at or before the expiration of six years 4
from the date of its issue.

(3) A forfeited application may be restored and a patent
granted thereon on application to the Commissioner within
six months from the incurrence of the forfeiture, on pay- 1
ment with the application for restoration. ir addition to 50
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the fee payable on the grant of the patent, of a further
fee of fifteen dollars and the restored application shall be

subject to amendment and re-examination.

(4) The mere cancellation of claims after allowance
of an application shall not involve the payment of an
additional fee.

(5) The fees on any proceedings not herein provided for

shall be such as may be fixed by the Commissioner with the
approval of the Governor in Council. R.S. ¢. 150, s. 43, Am,

74. The fees set forth in the next preceding section 1

shall be in full of all services performed under this Act, in
any such case, by the Commissioner or any person employed
in the Patent Office. R.S., c. 150, s. 44.

0

¥
2
#

i

§

7 5. All fees or charges for which payment is received
under this Act, except such sums as are paid for copies of 15
drawings when made by persons not receiving salaries in
the Patent Office, shall be paid over to the Minister of
Finance, and shall form part of the Consolidated Revenue
Fund of Canada. R.S., c. 150, s. 45.

7 6. No person shall be exempt from the payment of any 20
fee or charge payable in respect of any services performed
for such person under this Act; and, except as otherwise
specifically provided in this Act, no fee, when paid, shall be
returned to the person who paid it. R.S., e. 150, s. 46, Am.

RESTORATION OF PATENTS 1

%'7. (1) Where any patent has become void under the 2§
terms of the Patent Act, chapter sixty-nine, Revised Statutes
of Canada, 1906, or of the Patent Act, chapter one hundred

and fifty of the Revised Statutes of Canada, 1927, in con-

sequence of the non-payment of fees or failure to construct
or manufacture, or because of the importation of the 30
patented invention, the patentee may within two years from
the date of such voidance apply to the Commissioner for
an order for the restoration and revival of the patent.

(2) The Commissioner after hearing the patentee and f
any other interested parties on such application of which 35 |
hearing due notice shall be given by publication in the '
Canada Gazette and the Canadian Patent Office Record or any
other official publication of the Patent Office, and after
considering all the circumstances of the case, may make
an order either restoring and reviving the patent or dismiss-
ing the application.

(3) No such application shall be granted if it appears
that there has been undue delay in making it or that the
voidance of the patent was intentional on the part of the
patentee.

¢
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(4) If the voidance of the patent was in consequence of
the non-payment of any fee, such fees shall be paid before

any order restoring and reviving the patent shall be

effective. ¥

(5) If the application be dismissed, the Commissioner at 5
his discretion, may return the fee pald thereon less the sum £
of fifteen dollars.

(6) In any case where a patent which has become void
is restored and revived as aforesaid and during the period
when such patent was void and before the publication of 10
notice of hearing on an application for its restoration and
revival as aforesaid any person has commenced lawfully to
construct, manufacture, use or sell in Canada the invention
covered by such patent, such person may continue to ,
construct, manufacture, use or sell such invention in as full 15 =
and ample a manner as if such patent had not been restored
and revived.

(7) The Attorney General of Canada, the applicant or

any other interested party who has opposed any such
application may appeal from the decision of the Commis- 20
sioner thereon to the Exchequer Court, which shall have
jurisdiction to hear and determine any such appeal. R.S.,

c. 150, s. 47, Am.

OFFENCES AND PENALTIES.

¥8. Any patentee under this Act or any one claiming
under him who, in contravention of any requirement of 25
section twenty-one of this Act, sells or offers for sale any b
articles patented under this Act, shall be liable to a fine
not exceeding one hundred dollars, and in default of the
payment of such fine, to imprisonment for a term not
exceeding two months. 30

¥9. Every person who

(a) without the consent of the patentee, writes, paints,
prints, moulds, casts, carves, engraves, stamps or other-
wise marks upon anything made or sold by him, and
for the sole making or selling of which he is not the 35 =
patentee, the name or any imitation of the name of b4
any patentee for the sole making or selling of such
thing;

(b) without the consent of the patentee, writes, paints,
prints, moulds, casts, carves, engraves, stamps or 40
otherwise marks upon anything not purchased from
the patentee, the words Paifent, Letters Patent, King’s
or Queen’s Palent, Palented, or any word or words
of like import, with the intent of counterfeiting or

93814—5
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imitating the stamp, mark or device of the patentee,
or of deceiving the public and inducing them to believe
that the thing in question was made or sold by or
with the consent of the patentee; or ‘
(¢) with intent to deceive the public offers for sale as 5
patented in Canada any article not patented in Canada;
is guilty of an indictable offence, and liable to a fine not
exceeding two hundred dollars, or to imprisonment for a
term not exceeding three months, or to both such fine and

such imprisonment. R.S., ¢. 150, s. 64. 10

80. Every person who

(a) wilfully makes or causes to be made any false entry
in any register or book, or

(b) any false document or altered copy of any document,

relating to the purposes of this Act, or who produces or 15
tenders any such false or altered copy of a document

in evidence, knowing it to be false or altered, is guilty
of an indictable offence and shall be liable to a fine
not exceeding five hundred dollars or to imprisonment |
for a term not exceeding six months, or to both such 20 ° ‘
fine and such imprisonment. R.S., e. 150, s. 65, Am. L

81. (1) The validity of a patent issued under any Act
which is repealed by this Act shall be determined according
to the provisions of that repealed Act which was in force L |
when the patent was granted and issued. 25 B

(2) This Act, and every condition and obligation imposed |
by it shall, except to the extent otherwise provided thereby,
apply to every patent issued under it or under any Act
which is repealed by it and to every application pending
in Canada at the time when this Act comes into force: 30 &
Provided as to applications pending at the time when this
Act comes into force, that if any applicant has then satis-
fied the requirements preliminary to the grant of a patent
under the Act in force immediately before this Act comes '
into force the Commissioner may and shall, notwithstanding 35 *%
anything in this Act, grant and issue to that applicant a &
patent. (New).

REPEAL.

82. The Patent Act, chapter one hundred and fifty of
the Revised Statutes of Canada, 1927, and the amending =
Acts, chapter four of the Statutes of 1928, chapter thirty- 40 =%
four of the Statutes of 1930, and chapter twenty-one of the =
Statutes of 1932, are hereby repealed.

83. This Act shall come into force in whole or in part
upon dates to be fixed by one or more proclamations of the
Governor in Council. 45
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6th Session, 17th Parliament, 25 George V, 1935.
SENATE OF CANADA.

BILL B.

An Act respecting Canadian Marconi Company.

\ HEREAS the Canadian Marconi Company, incor-

porated by chapter one hundred and forty-nine of the
statutes of 1903, has by its petition prayed that it may be
enacted as hereinafter set forth, and it is expedient to grant
the prayer of the said petition: Therefore His Majesty, by
and with the advice and consent of the Senate and House of
Commons of Canada, enacts as follows:—

1. The affairs’ of the Company shall be managed by a
Board of not more than eleven and not less than three
directors. ; 10

2. Section eighteen of chapter one hundred and forty-
nine of the statutes of 1903 is hereby repealed and the
following substituted therefor:— :

“18. The Company may manufacture, acquire, lease,
deal in, sell and dispose of instruments, apparatus, plant 15
and appliances used or for use in connection with the
business of the Company, and also such other articles as

may be conveniently manufactured in the plants of the
Company.”
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3. Section twenty-one of chapter one hundred and 20
forty-nine of the statutes of 1903 is hereby repealed and the '
following substituted therefor:—

“22. The Company may take or otherwise acq