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ADVERTISEMENT.

1

X'his work is intended to give a view of the Foreign

Relations, an account of the policy pursued, or, as it is

sometimes termed, a diplomatic history of the country,

from the first intercourse of the Government with

Europe in 1776—7—8, to the end of the year 1814.

We have selected that period for the close of the

''account," as a general pacification then took place,

and those considerations, which, during the wars of

the French revolution, gave so much importance to

our negotiations abroad, were, in consequence of the

state of peace, entirely put at rest.

We have given a condensed exposition of some of

the important principles of the Laws of Nations, brought

into discussion since the year '92, though the nature of

the work has not permitted an extended dissertation

on any of those topics.
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It is proper to observe that, in preparing this work,

great use has necessarily been made of the collec-

tion of American state papers, and of the journals of

Congress, both of the confederation, and of the present

government, together with the documents, debates, &c.

to bo found in the Parliamentary History of Great

Britain, and other works of that description. The

valuable collections of the Ebeling and Warden libra-

ries on American subjects, now in the possession of

Harvard University, and the excellent collection of

American tracts in the Atheneum in this town, may be

consulted to advantage on any topic relative to this

country.

Boston, April 10th, 1820.

M
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CHAPTER J.

PRELIMINARY REMARKS. CONFEDERATION, 4:c.

Powers of First Congress as to Foreign Relations defective—Adoption

of Confederation—Powers of Constitution of '89

—

Powers ofHouse

of Representatives as to Treaties—Foreign business first done by Se-

cret Committees, very laborious—Departmentfor Foreign Affairs es-

tablished—First Secretary—Salary—Department under the Consti-

tution—One of the Cabinet—Right of President to remove— United

States never sent or received an " Ambassador''^—Rulesfor reception

—Diplomatic Agents of the Confederation—Expenses of the Diplo-

matic Corps under the Confederation—Salaries 4rc. under the Consti-

tution—Ceremonial offirst Minister very difficult to arrange—Some-

what ludicrous—Extract from Secret Journals—Present mode of

accrediting.

We propose, in this chapter, briefly to recite the power ofCon-

gress under the confederation of '78, and ofthe government un-

der the constitution of '89, in regard to the relations of the

country with foreign states, together with such circumstances,

as properly belong to the management of foreign affairs. It

is well known, that the first assembly of delegates from the

thirteen colonies, or parts of colonies, was held in Philadel-

phia, in September, '74. The meeting was convened on the

proposition of the Province of Massachusetts Bay ; and it was

annually renewed by a vote of the Congress itself till the

1

d
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3 PRELIMINARY REMARKS. CONFEDERATION, &,C.

year 1778, when the different colonies or provinces, having

instructed their delegates to sign the articles of "Confedera-

tion and perpetual Union," agreed on by Congress in the pre-

ceding November, an organized government, usually known
by the name of the Confederation, was established. Before

tJiis period, the delegates to the Congress acted by the special

instructions of the Province Legislatures, or of the committees

of the people by whom they were chosen. These instructions

were of various import. Some delegates, indeed, were not

furnished with any powers whatever. Their discretion was

unlimited. But in general the representatives of the

colonies were authorized to consult for the public good and

general welfare, either by securing the liberties of the pro-

vinces, or by establishing a just and safe commercial arrange-

ment with the mother country. A Congress, thus composed,

was not invested with constitutional authority. Even, if the

instructions of the delegates had been binding on their re-

spective legislatures, the different legislatures would not have

been bound in an equal degree ; for some delegates were with-

out instructions, and to those who were furnished with them a

great variety ofpowers were given. The colonies, or provinces,

were not parties to any instrument ; they did not jointly agree

to support any one measure ; much less the great system of

measures by which the revolution war was conducted. But

the exigency of the case, the danger of the country, the ne-

cessity of preservation, supplied the deficiencies of form. The
Congress of '74 did not appear to believe, that a war would

lake place—they did not expect a separation from the mother

country—they took no direct immediate measures to resist, by

force, the unjust pretensions of the British government. This

Congress remained in session six weeks with closed doors.

They adopted a non-importation, non-exportation, and non-

consumption agreement—they prepared a petition to the king

—and an address to the people of Great Britain ;—public do-

cuments, which will always be admired, as long as good writ-

ing, manly sense, and just practical notions, both of rivil and

'>:i
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lause. Tlie Uongrrss of '7') enter-

ed upon the loar, and, from the time General Washington was

appointed to command the continental force.>j to the confede-

ration in '78, they levied men, borrowed money, sent minis-

ters, concluded treaties, and performed most of the acts of a

sovereign government. In '78, the confederation* was adopt-

ed by die thirteen colonies, under the title of the " United

States of America." This is the date of a constitutional

government in this country. Whether as parties to this in-

strument, or to the act of Union of '89, the states severally and

mutually pledged their faith, in as solemn a manner as could be

done, to abide by the determination of the United States in Con-

gress assembled on all questions that, by the confederation or

the constitution, were subjected to their deliberation and con-

trol. This was a regular contract, obligatory in an equal man-

ner, and to a defined extent. We shall only mention the pro-

visions of the first *' Union" that relate to the subject of this

work.

" The United States, in Congress assembled, shall have the sole and

exclusive right and power—Ofdetermining on peace and war. ex-

cept in the cases mentioned in the sixth article—Of sending and rc-

* The idea of a confederacy was not altogether new. A scheme of

this sort was discussed in a meeting of delegates at Albany in 1754,

though for a very different purpose. The king in council rejected

the application. In July, '75, a year before the Declaration of In-

dependence, Congress took the matter of a confederacy and unioii

into consideration, the inconvenience and even fatal danger of their

actual condition being abundantly apparent. The first sketch was
proposed by Dr. Franklin, a member from Pennsylvania. This did

not differ materially from the articles afterwards agreed on, though

America could, by no means, at that perio<^ be considered as separated

from England. An amended copy of this scheme was afterwards re-

ported by a committee in July, '76. This is said to be in the hand-

writing of Mr. Dickinson, the well known author of the Farmers' Let-

ters. It is very evident, that Congress did not think it important to

adopt articles of perpetual union till a reconciliation with Great Britain

became utterly hopeless. The articles were extremely discussed,

They were finally accepted in November. 1777.
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F'RKUMINARy REMARKS. CONFEDERATION, &.C.

ceiving ambassadors- -Eiitering into treaties and alliances, provid-

ed that no treaty of commerce shall be made, whereby the legis-

lative power of the respective states shall be restrained from im-

pc'sing such imports and duties on foreigners, as their own people

are subjected to, or from prohibiting the exportation or importa-

tion of any species of goods or commodities whatsoever"—"To
borrow money or emit bills on the credit of the United States, trans-

mitting every half year to the respective states an account of the

sums of money, so borrowed or emitted"—"The United States, in

Congress assembled, shall never engage in a war, nor grant letters

of marque and reprisal in time of peace, nor enter into any treaties

or alliances, nor coin money, nor regulate the value thereof, nor

ascertain the sums and expenses necessary for the defence and wel-

fare of the United States, or any of them, nor emit bills, nor

borrow money on the credit of the United States, nor appropriate

money, nor agree upon the number of vessels of war to be built or

purchased, or the number of land or sea forces to be raised, nor

appoint a commander in chief of the army or navy—unless nine

states assent to the same."

Each state had one vote ; but no state could have more than

seven delegates in the Congress.

Peace having been made, the nation was speedily convinced

that the confederation was altogether inadequate in all mat-

ters of trade, for all purposes of revenue and commerce, and

of intercourse of every description with foreign states. The
present constitution was adopted, and went into operation on
the 4th of March, 1789. Under this constitution, Congress

has power to " lay and collect taxes"—" to borrow money on

the credit of the United States"—" to regulate commerce :"

but the " President has power, by and with the advice and

consent of the Senate, to make treaties provided two thirds

of the Senators present concur, and he shall nominate, and

by and with the advice and consent of the Senate, shall ap-

point ambassadors, other public ministers," &c. This is

the mode in which the constitution directs that foreign inter-

course shall now be maintained. Treaties are the supreme

law of the land. All courts must take notice of them.
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The judiciary cannot declare a treaty to have been violated

and therefore void. This power belongs solely to Congress.

But it is not settled, whether the courts have not power to de-

clare an article of a treaty unconstitutional.

" In the yo!ir 179d, iiftcr the treiity with Great Gritaln was rati-

fiod by the Prpsident and Senate, and was |H'ocla;med by the l^re-

sident, it became a question how far, under the constitution, a trea-

ty was binding on Congress as a legislative body. In the discus-

sion of this question, in the House of Hepresentatives, it was con-

tended on the one hand, that a treaty was a contract between two

nations, which, when made by the President by and with the advice

and consent of the Senate, was binding on the nation, and that

a refusal by the House of Representatives to carry it into effect,

was breaking the treaty and violating the faith of the nation.

On the other hand it was contended, that a treaty which required

an appropriation of money, or any act of Congress to carry it into

effect, was not, in that respect, obligatory till Congress had agreed to

carry it into effect, and they were at full liberty to make or *vith-

hold such appropriation or act, without being chargeable with vio-

lating the treaty, or breaking the full faith of the nation. Accord-

ingly the House of Representatives passed a resolution calling on

President Washington to lay before them the instructions to the

Minister, (Mr. Jay), who had negotiated the treaty with Great

Britain, and the correspondence Jind documents, except so far as on

account of the pending negotiation, they were improper to disclose.

The President declined a compliance with the request, stating,

among other reasons, that a treaty duly made by the President and

Senate, became the law of the land and was obligatory ; that the

assent of the House of Representatives was not necessary to the

validity of a treaty, and therefore the papers requested could not

come under the cognizance of the House of Representatives, except

for the purpose of impeachment, which was not stated to be their

object. The House of Representatives thereupon passed resolu-

tions, disclaiming the power to interfere in making tre.ities, but

asserting their right whenever stipulations were made (,n subjects

committed to Congress by the constitution, to deliberate on the e.v

pediency of carrying them into effect; and in legislating on several

treaties then before them, they struck out the words " that provi-

4y
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sion ought to be madu by law," anil substituted words which de-

clared merely the expediency of passing the necessary laws. In

the session 1815, 16, the question as to the effect of a treaty arose

again in Congress, and was elaborately discussed in both branches.

A commercial treaty had been made at London, in the month of July

preceding, between the United States and Great Britain, by which it

was agreed to abolish the discriminating duties on British vessels

and cargoes, then existing under the acts of Congress ; and a bill

was passed in the House of Representatives particularly enacting

the same stipulations as the treaty contained. But it was rejected

in Senate, that body having passed a bill of their own, which

simply declared that so much of any act of Congress, as was con-

trary to the treaty, should be deemed and taken to be of no force

or effect. This bill was amended, in the House, by striking out

the words ^'- and declared," and substituting the original bill which

the Senate had rejected; these amendments were, however, re-

jected in the Senate, and the difference between the two houses, ter-

minated in the appointment of committees of conference, by whose

recommendation the above mentioned amendments of the House

were relinquished, and the bill passed as proposed by the Senate in.

a declaratory shape, with some modifications not affecting the prin-

ciples in dispute "*

4

1:
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DEPARTMENT OF FOREIGN AFFAIRS.

The Congress, or Government, during the confederation, con-

sisted of but one branch or house. Tlie number of the dele-

gates was usually between fifty and sixty.f It was a legis-

lative body, and its business, both foreign and domestic, in the

outset, was done altogether by committees. They had ori-

ginally no executive officers. The powers of the government

were not then distributed in the beautiful manner we have

* Sergeant,—Constitutional law.

t Fifty-six signed the Declaration of Independenre.
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nEPARTMENT OF FOREIGN AFFAIR!^. 7

Since seen them, under the present constitution. But they

were all assembled or concentrated in one body or single de-

partment. This circumstance, connected with the state of

the nation, must have made the office of delegate, during the

revolution war, exceedingly laborious and responsible.

The first committee to undertake the foreign business of

the country was instituted in November '75. It was a secret

committee and called the committee of " foreign correspon-

dence." Subsequently, it was called the committee of foreign

affairs, and was provided with a secretary. This committee

did a great deal of work. They had the management of all

the foreign correspondence, then voluminous, and of all ne-

gotiations, particularly those that led to the treaties with

France and Holland. But the evils and great inconveniences

of this mode of conducting the delicate, complicated, and

very difficult transactions, in which the United States were

engaged with other nations, a description of business daily

accumulating in amount, were soon felt and will readily be

perceived. The committee was abolished in January, '81,

and an office called the " Department ofForeign Affairs" estab-

lished in its place. The necessity of this change is well

explained in the preamble to the report made on the oc-

casion.

" The extent and rising power of these United States, entitle

them to a place among the great potentates of Europe, while our

political and commercial interests point out the propriety of culti-

vating with them a friendly correspondence and connexion. That

to render such an intercourse advantageous, the necessity of a com-

petent knowledge of the interests, views, relation, and systems, of

those potentates is obvious. That a knowledge in its nature so com-

prehensive is only to be acquired by a constant attention to the state

of Europe, and an unremitted application to the means of acquiring

well grounded information. That Congress are, moreover, called

upon to maintain with our ministers at foreign courts a regular cor-

t-espondenre, and to keep them fully informed of every circum-

iI
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stance and event, which regards the piibUc honour, interuHt, und

safety. Whereupon, Resolved, that an ofhcc be forthwith eitab*

lished for the department of foreign affairs, to be kept always in the

place where Congress shall reside. That there shall be u Secre-

tary for the dispatch of the business of the said oilice, to be styled

'' Secretary for Foreign Aflairs." That it shall be the duty ofthe said

Secretary to keep and preserve all the books and papers belong-

ing to the department of foreign affairs, to receive and report the

applications of all foreigners, to corre<:pond with the ministers of

the United ::<tates at foreign courts, and with the ministers offoreign

powers, and other persons for the purpose of obtaining the most ex-

tensive and useful information relative to foreign affairs to be laid be-

fore Congress when required, also to transmit such communications

as Congress shall direct, to the ministers of these United States and

others at foreign courts and in foreign countries; the Secretary

shall have liberty to attend Congress, that he may be better in-

formed of the affairs of the United States, and have an opportunity

of explaining his reports respecting his department.'^

In the foUowino; year the style of this officer was altered.

He was called " Secretary to the United States of America for

the department of foreign affairs," and he was allowed 4000

dollars exclusive of the expenses of his office. Mr. Robert

R. Livingston of New York was the first Secretary of State.

He was chosen in August '81, but having resigned in June
'83, Mr. Jay, at that time in Europe, was chosen to succeed

him. Mr. Jay remained in office till the adoption of the

constitution. This office was not expressly recognized by the

confederation ; no provision having been made in that instru-

ment for establishment by name of this or any other depart-

ment, but it was enacted by a resolution, as the present de-

partment of state has been subsequently created by a law of

Congress. The institution of these departments was au-

thorized by the 9th article of the confederation—" the power to

appoint such civil officers as may be necessary for manag-

ing the general affairs of the United States." This office

was the foundation of the present department of State, estab-

lished by law in '89, no provision having been made for it in

liv:
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the constitution, (except tlio {Tcncral one under article 1.

sec. 8. provision 17.) [t was then called the " Department <j1

Foreign Afl'airs," and the oHiccr, the '' Secretary for the Depart-

ment of Foreign AttUirs." These terms were respectively

changed to *' Department of State," and " Secretary ofStiito."

The duties of this oflicer have not materially varied in conse-

quence of the change of government. The Secretary of State

now forms one of the Cabinet, and in the whole conduct of

that department, receives his instructions from the President.

No arrangement having been made by Congress for the

appointment of this olficer, the President exercises the right,

conferred on him in other cases, of making a nomination in

the usual form to the Senate. He has also under a construc-

tion of the constitution (now admitted,) the right of removing

this officer, or the head of any other department at his plea-

sure. The law of '89 is considered as having settled this very

important point. The bill did not pass without a very able

and earnest opposition, but as the clause giving the power of

removal to the President, was stricken out, the appearance

even of conferring this right upon him by the Legislature was

removed, and it could be regarded as a quality only incident

under construction to the right of nomination, as it regards all

superior officers of the United States "whose appointments"

were " not otherwise provided for." The salary of the Secre-

tary of State is now GOOO dollars. Of late years various mat-

ters have been referred to the examination, or the manage-

ment of this officer, that do not in strictness belong to the De-

partment of Foreign Affairs ; for the duties of this department

are not so specific, or easily defined, as those of either of the

others. This circumstance has produced a great accumu-
lation of business, and it is probable the government will find

it necessary to create a fifth department, for the purpose of

relieving the Secretary of State of all those affairs that do not

properly belong to the Army, Navy, or Treasury. This might
well be called the department of domestic affairs, or home
department, perhaps a more significant and convenient name.
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DIPLOMATIC COIU'S.

'I'm: United Sliit(!s havo never Hont or received un "unibas-

•sadnr,"* in the usual diplomatic sense of that tenu. Indeed

the form ofour pjovernnient appears entirely to forbid it, while

we confine ourselves to the European moaning of the rank.

An ambassador has a representative character. He represents

the person and dignity of his sovereign. "Tiie pre-eminence

of ambassadors manifests itself chiefly in the particular cere-

monial of their reception in the country where they are

appointed to reside. They are entitled to speak at the

audiences they obtain, with heads covered,—to keep a canopy

or thronti in their dwellings," &c. An ambassador is, of

course, often employed to manage the aflairs of his nation

like any other public minister, but his representative charac-

ter of the honour and dignity of his sovereign, constitutes in

his particular case, a minister of the first rank. This latter

(quality an American minister cannot well possess, for he

represents nothing but the nation. The government it is true,

has a right to require that ministers shall be received from

them of the rank of ambassadors, but the distinction will

obviously depend upon something different from the repre-

sentation of the person of the sovereign. The English, we
believe, are not much in the habit of employing ambassadors}

most of their ministers being envoys, with full powers. But

there are certain courts in Europe to which it seems to be

* Tho Congress of '83 introduced a slight difference in the cere-

monial of receiving an ambassador. He was allowed to sit covered in

their presence and the President rose not only when he was introiluced,

but also when he read iiis answer. Ministers did not enjoy these pri-

vilftffe.s.
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I)i(ii( ultiivs have often arisen from the elanns of niinistors

Oti the sct/f» 'f precc<lenee. We liiid in the? Ilerueil iU>

Pieces oflirielhs, ('i'oin. 8. No. 17.) an arranj'yjenient si<>;n(:d hv

fho ei^ht poivers,* parties to the treaties of 18H— 1815 on

this subject. As it is qditf short and is now prohnhly adrtpted

in most of the European courts, wo take this o[>porl unity ot

translating it ; the [)r<)visions appear just ; they are at [ta>\

very conve'niont.

"Art. 1. Diplomatic ngcnts nre divided into ihrov ciasscfj.

1. Ambassadors, F^ogates, or Nuncios. 2. iMivoys, Ministers and

other iij^ents accredited by the Sovereigns, 3. Charges (PAfl'airos,

accredited by the Department of Foreign Relations.

" Art. 2. Ambassadors, F^ogates or Nuncios, ore alone invc)?tjpd

with a representative character.

" Art. 3. Diplomatic agents sent f>n a mission extraordinary, arc

not entitled, on this account, to a superior rank.

'•' Art. 4. Diplomatic agents of the rcs[)cctive classes take rank

according to the date of the official notice of their arrival. The
representatives of the Pope arc not atlocted by this article.

" Art. 5. Each State shall determine upon an unilorm mode ol

receiving diplomatic agents of the different classes.

"Art. 6. Neither relationship nor family or political alliances

between courts confer rank upon their agents.

" Art. 7. The order in which the signatures of Ministers shall be

placed in acts or treaties between several powers, that allow of the

alternat, shall be determined by lot.''

During the confederation, the public officers of the United

States abroad were called, either Charges d'Aifaires, Commis-
sioners, or Ministers Plenipotentiary. We are not aware that

the confederation ever received or employed an Envoy Extra-

* Austria, Spain. France. Great Britain. Portugal. Prnssia, Russia
and Swoden.
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ordinary. At jncscnt the government has established by its

practice three classes, viz. Charge d'Affaires ; Minister Ple-

nipotentiary and Envoy Extraordinary. The Corps Diplo-

matic of this country in Europe now consists either of Charges

d'Affaires or Envoys Extraordinary with full powers.

The salaries of public ministers varied very much under the

confederation. They had at first no fixed compensation.

But in October '79 a salary of £2500 was established for the

ministers in France, and of £1000 for the Secretaries, in full

for services and expenses. This rate continued till '84, when

Congress resolved that the salary of a minister should not

exceed 9000 dollars. It does not appear that any outfit was

allowed. The confederation generally paid their ministers

better than is now done; for the expense of living in Europe,

particularly on the continent, has increased at least one half

the last forty years. We have still remaining a report of the

Secretary of Foreign Affairs on the expenses of his department

in 1782. It is in some respects an amusing document, though,

as it regards the expense of the ministers, obviously quite

loose and hastv.

"Dr. Franklin has apart of Mr. Chanhiont's house at Fassy,

he keeps a chaiiot and pair, and three or four servants, and gives

a dinner occasionally to the Americans and others. His whole

expense as far as I can learn, is very much within his income.

Mr. Adams lives in lodgings ; keeps a chariot and pair, and two

men servants. He has hitherto retained a private secretary, who
will, in the absence of Mr. Dana, it is presumed, be paid by Con-

gress. I have lately heard that Mr. Adams was about to take a

house. Mr. Dana's salary, even if he should assume a public cha-

racter in a country where the relative value of money is so high,

that if 1 am well informed, an elegant house may be hired for

fifteen guineas a year, is very ample. Of Mr. Jay's manner of

living, I have been able to give no account, but I should coticlude

from the price of the necessaries of life in that part of Spain in

which he lives, from the port the Court and the people about it

nif>intriin. and abovp all. from its sitting in different parts of th«

• v
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Kingdom, that to live in the same stylo with Dr. Franklin, his

expenses must amount to nearly the double of theirs. But as every

conjecture of this kind must be very uncertain, all I can do is to lay

before Congress the relative expense, as far as I can learn it, be-

tween the different places at which the ministers res.de, taking

Philadelphia for a common stanrlnrd. Paris, if wine, clothing, and

the wages of servants are inciu(le<l, is about twenty per cent,

cheaper than Phihuielphia ; Amsterdam, ten; and at Madrid, the

expenses of a family are somewhat higher than at this place.

But from the unsettled state of those who follow the court, their

travelling equipage and charges must greatly enhance this expense.

Congress will make their own deductions from these facts, after

allowing for their inaccuracy.

" Annual expense ofthe Department of Foreign Affairs, exclusive

of contingencies :—
" Secretary of the United States for the Department

of Foreign Affairs ----- ^4000
'•• 1st Under Secretary, Lewis R. Morris, . - - - goO
" 'id Under Secretary, Peter S. Du Ponceau - • - 700
" Clerk, the Rev. Mr. Tetard 500

'•' Dr. Franklin -

" Mr. Jay - -

" Mr. Adams -

"Mr. Laurens -

" Mr. Carmichael

" Mr. Dana - -

" Mr. Dumas -

£2500 at 4s. 6rf. -

2500 « (I . ,

2500 " ti _ .

1500" ct _ .

1000 " (I _

1000 " « . .

200 Louis d'ors

$6000

-
11,111. i^

- n,iii.|o

- ii,iii.|^

- 6,fi66.|.o

4,444.^0

- 4,4-;4.*o

920.

57,308.10
" Private Secretary to Dr. Franklin.

" Private Secretary to Mr. Adams.

By the law of May 1810, the salaries of ministers were
fi.xed at $9000, and of charges, at $4,500, exclusive of onr
year's salary in the shape of outfit.
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CEREMONIAL OF RECEPTION.

In receiving the first Foreign Minister in '78, various difficul-

ties presented themselves to the consideration of Congress.

The etiquette practised in the courts of Europe was probably-

known, or at the least, it could easily have been ascertained.

But this ceremonial could in no way be made to apply to the

actual condition of the American Congress. It was not a

regal government with a monarch, nor a confederated repub-

lic with an executive to represent it. The single House of

Delegates was the whole government. The foreign minister

was addressed to the Congress, and by that body he alone

could be accredited. This part of the affair was very plain

and easily understood, but the details of the reception were

seemingly difficult to arrange. Congress itself was the sove-

reign independent body, to whom the minister was to be

presented—it was the nation : but every member of it was

a delegate from a sovereign and independent state and pos-

sessing equal dignity and authority with every other member.

Still it could only be approached as a body. Neither was

Congress furnished with officers to perform the minor parts

of the ceremonial of introduction. Their own members who
composed the nation, and each of whom represented a sort of

nation, were obliged to be the actors or assistants in the

scene.

Mr. Gerard was the first foreign minister received by Con-

gress. He arrived in this country in the summer of 1778,

and was a Minister Plenipotentiary. The form of his presen-

tation obviously caused some embarrassment. The subject

was regularly referred, like any other matter, to a committee,

(Richard Henry Lee, Samuel Adams, Gouverneur Morris,)

and the report of this committee was discussed Jive days by

Congress. The debates havo not been preserved. The busJ-

\i
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The busi-

ness was finally arranged with uncommon care and minute-

ness,—not perhaps in very good taste, nor with much simpli-

city ; but the reader will be satisfied by the extracts we are

about to quote from the order of the ceremony, tliat Congress

Jiad not neglected the rights or pretensions of cither party.

" Resolved, that the ceremonial for a Minister Plenipotentiary

or Envoy shall be as follows. When a Minister Plcn'potentiary or

£nvoy, shall arrive within any of the United States, he shall

receive, at all places, where there are guardb, sentries, and the

like, such military honours as are paid to a general ofFicer of the

second rank in the armies of the United States. When he shall

arrive at the place in which Congress shall be, he shall wait upon

the President, and deliver his credentials, or a copy thereof. Two
members of Congress shall then be deputed to wait upon him,

when and where he shall receive audience of the Congress. At

the time he is to receive his audience, the two members shall

again wait upon him in a coach belonging to the States, and the

person first named of the two, shall return with the Minister Pleni-

potentiary or envoy in the coach, giving the Minister the right

band, and placing himself on the left with the other member
on the first seat. When the Minister Plcnipotontiary or Envoy
is arrived at the door of the Congress Hall, he shall be introduced

to his chair by the two members ivho shall stand at his left hand."

" When the Minister is introduced to his chair by the two mem-
bers, he shall sit down. His Secretary shall then deliver to the

President the letter of his Sovereign, which shall be read and
translated by the Secretary of Congress. Then the Minister shall

he announced, at which time the President, the House, and the

Minister shall rise together. The Minister shall then bow to the

President and the House, and they to him. The Minister and the

; i

President shall then bow to each other, and be seated, after which
• the House shall sit down. The Minister shall deliver his speech
s standing. The President and the House shall sit while the Minister
is delivering his speech. T^e House shall rise and the President
shall deliver the answer standing. The Minister shall stand while
the President delivers his answer. Having spoken, and being
answered, the Minister and President shall bow to each other, at

which time the House shall bow, and then the Minister shall be
-onducted home in (he manner in which he was brouirht to the
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16 CEREMONIAL Of RECEPTION.

House." " Those who shall wait upon the Minister, shall int'orm

him, that if, in any audience, he shall choose to speak on matters

of business, it will be necessary, previously, to deliver in writing to

the President what he intends to say at the audience, and if he

shall not incline thereto, it will, from the constitution of Congress,

be impracticable for him to receive an immediate answer. The
style of address to Congress shall be, ' Gentlemen of the Congress.'

All speeches, or communications, in writing, may, if the public

Ministers choose it, be in the language of their respective countries.

And all replies or answers shall be in the language of the United

States. After the audience, the members of Congress shall be first

visited by the Minister Plenipotentiary or Envoy."

No one can much applaud this arrangement ; and in '83

this ceremonial was very wisely abolished, and a simple form

substituted. Even in a government like our own, some slight

degree of etiquette or ceremony is occasionally necessary.

It is proper and extremely convenient on such occasions,

that every one should know what he has to do, for whatever

is done by public functionaries before the public, should be

done decently, and with dignity. This mode of receiving

foreign ministers in the bosom of the assembly, was adopted

by the National Convention in France ; but they threw into

the ceremony all the enthusiasm and exaltation that belonged

to the times and the people. Under the present constitution,

the form of receiving and accrediting public ministers, is

exceedingly simple. The individual is presented by the

Secretary of State to the President in his House, (without any

other ceremony than takes place on the occasion of a com-

mon visit,) when his credentials are examined. The consti-

tution directs the President to " receive ambassadors and

other public ministers." This government does not make

the distinction, which, we believe, is maintained by the Euro-

pean states in relation to agents of the rank of Charge d'

Affaires and under. Those individuals are accredited only

by the Secretary, or Minister of Foreign Affairs or Relations
;

whereas all public officers, above the rank of Charge, arc

accredited by the sovereign in person.
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CHAPTER 11.

TREATIES OF AMITY AND COMMERCE, AND OF ALLI

ANCE OF 1778, WITH FRANCE.

Confederation little hopes, or means, of obtaining foreign assistance—
Deane sent to France in '76 to obtain supplies—Remarkable letter of

Vergennes—Franklin, Deane, and Jefferson elected Commissioners

, in '76

—

Jefferson excused from going—Lee chosen in his place—
J^ot officially received—Alarming situation—France disposed to

withdraw all succour—JVews of Burgoyne^s Surrender— Treaties

signed—'Commissioners presented at Court—Great attention to

Franklin—Anecdotes of him—Gerard appointed Minister to Jlme-

riea'^Sails in d^Estaing^s Flag Ship— Presented to Congress—
Ceremonial—Franklin elected to Versailles—Returns to America—
Succeeded by Jefferson—De la Luzerne succeeds Gerard.

The means of intercourse, possessed by the confederation

with foreign nations, were exceedingly limited ; of the States

in Europe, most able to assist them, they had known but little

except as enemies. They had, in various wars, taken an

active part with the mother country against France, and had

powerfully, and very cheerfully, contributed to the conquest

of the French possessions in North America. Indeed, one of

the principal motives of the Convention at Albany, held in

1754, and consisting of commissioners from eight of the colo-

nies, was to agree on a scheme of mutual protection against

the encroachments of the French and Indians, at that time

3
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18 TIIKATIES OF <8 WITH I'UANtt;.

nlwa} si all'es. Tlicir trade liatl also been constantly subject

to the severities and r;!strictions of the colonial system ; and
at tiic period of the Revolution was confined to Great Britain,

the West Indies, Africa and Europe, southof Cape Finisterre.

It is not, therefore, to be expected that they could look abroad

with much confidence, or hope of relief. The principal

l'Iuroj>can states possessed colonies. America laboured, on

tliat account, under the peculiar disadvantage of seeking aid

and encouragement from governments, whose policy it would

always be, to resist the principles the confederation asserted.

Revolutions were at that time, not so common as they have

since become. The act of the Americans was, with the excep-

rion of two very slight aftairs of the Pretender in Great Britain,

the only instance of rebellion, that had occurred among civil-

ized nations in that century. The governments of Europe

appeared, moreover, at this crisis, to be strong and prosperous.

Monarchy was never, in appearance, more firmly established,

or colonies of all descriptions, in more complete subjection.

It is not likely that the American colonies, in the outset,

expected assistance from abroad. The Revolution war, though

events had been setting with a silent, but most unerring

course, to that extremity since '66, was little anticipated in

'74, the year of the first meeting of the Delegates in Philadel-

phia. This war finally broke out in a very unexpected man-

ner, and spread with a rapidity equally astonishing. It is the

first illustration, we have in history, of the effects of strong

excitement on a people well educated and perfectly free.

No one was then aware, till the moment of action, of the deep

and universal sympathy, awakened throughout America, by

the operation of a free press, and a free spirit of inquiry.

The great mass of the people was certainly deceived as to the

state of the public mind. They knew what their neighbours

tliought, but they probably had little conception, that men
living hundreds of miles apart from them, on the opposite

frontiers of the continent, thought as they did, and were quite

a<? prepared to act. There vpre a few persons, endowed with

^
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whether the Delc^iitcs ihcmsolvos to the Hist ('(.iigrcss anti-

cipated that event, whether they considered tlio Convention as

an act of sclf-derence only, whether the Petition prcsenK^d to

the King in September '7'), even after t!ie coninienceincnt

of hostihties, was done, tnider the expectation lliat harmony

would be restored, it is most certain they took no steps to

form foreicjn alliances before the Declaration of Indcjienclence.

We do not mean to be understood as saying that America

had not received, as early as 1770, much foreign assistance.

It was obtained, both from individuals in Franco, and from the

French government. Private merchants, in several of the

seaports, sent, secretly, cargoes of military stores to this coun-

try, under the expectation of getting a great profit
;
precisely

as we have seen, in our times, adventures of similar description

dispatched to the South American states. To this period, we

trace the claim, since become exceedingly intricate, of Cavoii

Beaumarchais. Silas Deane, of Connecticut was, also, sent

privately to France, where he arrived in June '76, to obtain

supplies for Congress, and to ascertain the dispositions of the

government. No doubt can now remain of the part the French

secretly took in the affairs of the Americans, even before the

Declaration of their Independence. A letter ofM. de V'ei-

gennes has been preserved in the Archives du Corps Legi.s-

latif, addressed to the King. This letter is dated May 2d,

1776, and affords all the proof necessary of the doings and

dispositions ofthe French court. Never having seen a trans-

lation of it, we shall quote the whole :

—

" Sir, 1 have the honour of laying at the feet ofyour Majesty the

writing, authorizing me to furnish a miUion of livres for the ser-

vice of the English colonies. I add also, the plan of an answer I

propose to make to the Sieur Beaumarchais 1 solicit your appro,

bation to the two propositions. The answer to Mr. de Beaumar-

chais will not be written in my hand, nor even that of either the

clerks or secretaries of my office. I shall employ for that purpose

my son. whose hand-writing cannot be known. He is only fifteen
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20 TRF.ATIKS 01- '7S WITH FRANci:.

.years oid, but I for his1 anstvor in the most positive manner
discretion. As it is important thiit this operation should not be
suspected, or at least imputed to the government, I .entreat your
Majesty to allow me to direct the return of the Sieur Montaudoin
to Paris. The apparent pretext for that proceeding will be, to

obtain from him an account of his correspondence with the Ame-
ricans, though, in reality, it will be for the purpose of employing

hiin to transmit to them such funds as your Majesty chooses to

appropriate to their benefit, directing him, at the same time, to

take ull necessary precaution, as if, indeed, the Sieur Montaudoin,

made the advance on their own account On this head, I take the

liberty of requesting the orders ofyour Majesty. Having obtained

them, 1 shall write to the Marquis do Grinaldi,* inform him in

de*ail of our proceedings, and request his co-operation, to the same
extent.^'!

Tho Declaration of Independence rendered a return to the

connexion with the mother country utterly impracticable.

The confederation hesitated till that period, to increase the

difficulties of a restoration of peace, by entering into engage-

ments with other nations, even if governments could be found,

who would assume the responsibility of becoming their allies

while they were colonics. Still, just before this time, Ame-
rica had received no certain intelligence of the intentions of

France, for we find in the month of May '76, that the assem-

bling a large fleet by the French in the West Indies, excited

great alarm, and measures were immediately adopted by

Congress, in order to ascertain whether it was their design

to act against the United States. But in the autumn of this

year the disposition of some of the European powers, parti-

cularly France, having been fully disclosed, the attention of

Congress was first turned to the consideration of treaties to

be proposed to foreign states. And in September, a plan of

one was agreed on.| The terms do not differ materially from

* Minister and Secretary of State of Despatclies in Spain.

f Flassan, vol. vii.

t Foreign Relations. (Secret Journal.) vol. ii. p. 97.

,
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the piovisloiifi of the treaty afterwards nuule. On the 26th

of September '7G, Benjamin Fraiikl'm of Pemisylvaiiia, Silas

Deane of Connecticut, and Thomas Jefferson of Virginia, were

elected, in a ballot of Con;j;ress, Commissioners to the Court

of France. Mr. .lellerson, having been excused from going, on

^ account of the state of his family, Mr. Arthur Lee of Virginia

was appointed on a subsecpuMit day. They were furnished

with a letter of credence, w Inch, as it was the first given by

an American Congress, we shall insert at length.

ll
" The Delegates of the United States, of New Hampshire, Mas-

I
sachiisetts Bay, Hhode Islaiul, Connecticut, New York, New Jer-

'Isey, Pennsylvania, Delaware, Maryland, Virginia, North Carolina,

;f|South Carolina and Georgia, to all who shall see these presents,

'send Greeting;— Whereas a trade, upon equal terms, between the

.^subjects of his most christian Majesty, the King of France and the

%)eople of these States, will be beneficial to both nations;—Know
^^e, therefore, that wc, conliding in the prudence and integrity of

iBenjamin Franklin, one of the Delegates in Congress, from the

State of Pennsylvania, and Presiilent of the Convention of the said

9tate, &c., Sih)S Deane, now in France, late a Delegate from the

l^tate of Connecticut ; and Arthur Lee, barrister at law, have

appointed and deputed, and by these presents do appoint and

depute them, the said Benjamin Franklin, Silas Deane, and

Arthur Lee, our Commissioners, giving and granting lo them,

the said Franklin, Deane, and Lee, or any two of them, and in

ase of the death, absence, or disalulity of any two, or any one

f them, full power to communicate, treat, agree, and conclude

ith his most christian Majesty, the Kmg of France, or with such

erson or persons, as shall by him be for that purpose authorized,

f and upon a true and sincere friendship, and a firm, inviolable

,nd universal peace for the defence, protection, and safety of the

avigation and mutual commerce of the subjects of his most chris-

an Majesty, and the people of the United States, and to do all

other things, which may conduce to those desirable ends, and

promising in good faith to ratify whatsoever our said Commission-

ers shall transact in the premises. Done in Congress, in Philadel-

phia, the thirtieth day of September, in the year of our Lord one

ousand seven hundred and seventy-six "
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appointment. In l)ec'<Mnbci- '?(>, Dr. Friuiklin, the third Com-

missioner, arrived in France. lie was r.'ccived witli unc(»n»-

mon attention ; known already as a philosoplier, the cause lie

represented was undoubtedly popular in that country. In-

deed, the subject of liberty itself was, already, jjoptdar. It

might have been only a fashion, as so nmny other thinijfs have

been in France— it nii<fht h.'ive arisen Iron) the metaphysical.

or rather philosophical discussions, in which the French were

then so much engaged, without at all apprehending the prac-

tical effects of them. Or, |)orhaps, we may, with most trutii,

call the cause of the colonies popular, because it was one that

was likely to do vast mischief to England. The novelty of

the undertaking itself, produced an enthusiasm in France ; a

war was commenced on a new continent ;—the scene of action

and of interest was transferred from the old world. This had,

already, happened in thi former French wars, when Quebec

and their other possessions fell. But, then, the European

had only left his customary battle-grounds to meet on a new

continent with the same armies, the same animosity, and the

same ambition. Europe was a party to those wars. To this

she was a spectator. America was viewed with that deep

interest and sympathy with which the weak are regarded in

all contests, and those, who were not inspired with the holy

spirit of emancipation, doubtless wished well to a cause, that

was fought at such fearful odds.

But the government manifested an evident reluctance to

form an open alliance at this time. It naturally and prudent-

ly sought for delay. The Commissioners were not publicly

received ; for the fate and condition of the Americans were in

an unconfirmed state ;—and it might well be doubted, whether

they could long resist the mother country, of whose power

France, herself, had very recently had melancholy experience

But assistance continued to be secretly furnished ;—privateers

were allowed to equip and bring their prizes into French

po
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the cause of the llevolution still contimied excetM L-^ly pop'**

Jar with the people. Franklin, in one of his let ;s, in M v,

'77, has these remarks :

'•All Kiirope is on our siilo of the qtiestion, as far as applause

and ffood wishes can carry thorn. Those, who live under arbitrary

power, do nevtrlhelcss approve of liberty, and wish for it; they

almost despair of recover. n;^ it in Kinope ; they read the transla-

tions of our se|)arate colony institutions with rapture, ami there arc

|uch numbers every where, who talk of removing to America with

their families and fortunes as soon as peace and our independence

fball be cstablislied, that it is generally believcil, wc shall have a

•rodigious addition of strength, wealth, and arts from the emigra-

^ons of li'.urope, and it is thought that to ItJ-scn or prevent such

^ligrations, the tyrannies established there must relax and allow

tore liberty to their people. Hence it is a common observation

ire, that our cause is the cause of all mankind, and that we are

whting for their liberty in defending our own."

But he could obtain no recognition of the independence,

QOr public declaration of assistance from the French court.

Manklin, who knew the world, was obliged for the moment to

console himself with the barren but poliie phrase of the French

pinister, that while he was in Paris, he should have "toute la

iurete et tons les agrtmens que nous y faisons cprouver aux

•Irangers." At one time, M. de Vergennes gave the Ameri-

4llin Commissioners hopes that they should be received as

[inisters Plenipotentiary, though he exacted from them, as a

reliminary step, that an authentic copy of the Declaration of

^dependence should be procured, ivhich they had omitted to

ting. Dr. Franklin had now been at the court more than six

)nths ; he was, as he said himself, " treated with great civi-

ly and respect by all orders of people, and it afforded him

dieat satisfaction to find that he was of some use to his coun-

py." A French writer of that period, speaking of Franklin,

Miys, that he was an " old man of a superb appearance, of n.
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in his lellow-riti/.cns and in the lulure."*

In the middle of the sninrrior of '77, afliiirs look u very un-

favourable turn. News of the deplorable campaigns in'iic

Jerseys had just th(!n arrived in France ;—the busijicss ap-

peared to be at an end ;—the British believed it themselves,

and Dr. Franklin's friends wrote to him from Fngland, lai,

neither France nor Spain would all'ord the Americans any r »rc

than a kind of "paralytic" aid:—just sufficient to prolong

their existence a few months. The English were, all along,

well satisfied that France aided the Americans, nor were they

ignorant of the manner in which privateers and their prizes

were treated. These acts had been the subject of fre(|uent

remonstrances from Lord Stormont, the English Minister al,

Paris. Hitherto they had either been evaded or neglected,

but upon the present very discouraging appearance of Ameri-

can affairs, those representations were renewed in a more de-

cided and categorical manner. An immediate rupture was

apprehended, for an order was secretly dispatched to recall

the French fishermen from the Banks of Newfoundland. A-

merica appeared at this time but a feeble ally. It was even

in some respects difficult in Europe to ascertain, whether the

majority of the people were in favour of the Revolution ; for it

* We have met, in La Ilarpe's Correspondence with an anecdote, rc-

Jating to America, that docs not appear to have been much circulated.

It took place at the time of the celebrated last visit of Voltaire to Pa-

ris. It does not belong to the precise year of which we are now treat-

ing, but our apology for extracting it, is its application to the subject.

" Nothing appears more worthy of being mentioned than Voltaire's

interview with Franklin. M. de Voltaire spoke to him in English

;

his niece, Mme. Denis, who was present with sonte other friends, ob-

served, they should be glad to hear what was said, and begged him to

8peak French. * I beg your pardon,' replied Voltaire, ' I have for u

moment yielded to the vanity of speaking the same language as Dr.

Franklin.' Franklin presented his grandson to the philosopher, and

craved his blessing for him. Voltaire extended his arms over him, and

said to him, ' My child, God and Liberty ! Recollect those two words.'
'

;>]
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iiad always boon said, and was for a long tinii.> believed, that its

parti/.ans were a bold, unprincipled faction, who could have no

p<.'rniancnt support either from th«.'ir ntnnbcrs or p'spectabi-

iity. The situation of the country in the winter of '70 and

'77, ccrtaiidy gave great countenance to this opinion. The

authority of Congress seemed to be reduced to a shadow

—

troops d(!serted by states—officers were discontented, if not

disaffected, and neither levies nor sup|)lics could be obtained.

Philadel|)hia was in possession of the English—Congress had

been compelled to retire to Baltimore, and (Jeneral Burgoyne's

expedition from Canada had commenced with alarming suc-

cess. The country was surrounded ;—Howe was at Phila-

del()hia; Clinton at New-Vork, and Burgoyne in the North.

Very extraordinary measures were immediately adopted to

remove the suspicions of the British Minister and to satisfy

his com[)laints. Several .Vmorican privateers were detained ;

and Mr. llodgc,* an American merchant, concerned in fitting

out these vessels, and i.i sending military stones to America,

with the captain of one of them (the Amphitrite) in wliich

part of the stores had been sent, was thrown into the Bas-

tille. Caron Beaumarchais, since known in such a variety of

ways to the public, was alarmed for his own safety. Though
avowedly employed by the Government, he believed ho

should be made a victim to pacify the English Minister. Ho
said to Dr. Franklin, on this occasion, " My Government will

cut my throat as if I were a sheep." M. de Vergennes, also,

addressed a letter to Lord Stormont in July '77, from whicli

the following extracts are made :

" His Christian Majesty, in the faithful observance of the trea-

ties, that exist with bis Britannic Majesty, will permit no act in his

own dominions that can derogate from them. Properly affected by

the complaints you have been instructed to make in relation to the

* Some account will be found of this person in a statement respect-

ing the commercial proceedings of the American Commissioners in

France, made to Congress by Arthur Lee. Philad. 1780. Printed by F.

Bailey, &c

n
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:2(i TREaTIKS of '78 WITH FRANCE.

three American privateers, tlie Reprisal, Lexington, and Dolpliin,

directed to leave our ports, and notwithstanding the ordef-s of this

government, already returned to them, his Majesty, so far from

approving this conduct, has commanded that these privateers

should be held in sequestration in the ports where they may now

happen to he, till they can furnish satisfactory security that they

will return in a straight course to their own country, and will no

longer infest the European seas. As to the prizes these privateers

or others may have made, orders have been sent that they should

not be sold in our ports, and they have been directed to depart, as

soon as the wind and other circumstances will permit. Care will

be taken that no other commerce is allowed to the Americans than

the laws of nations and treaties authorize."*

The French thus appeared determined to abanduu the

cause of the Americans ; and the supplies and the counte-

nance of the court were withdrawn. Dr. Franklin, dining

about this time in a party of French gentlemen at Paris, one

of them observed to him, that his country at that moment

pre:iented a sublime spectacle,—" Yes," said the doctor, " but

the spectators do not pay."

The French court could never have submitted to this*

course with the least good will. They were disappointed in

not securing the trade of the Americans in exchange for an

acknowledgment of their independence, and in not depriving

England of one of the principal sources of her wealth and

power ; they appeared about to lose a most favourable opportu-

nity of revenging on that country the disgraces and disasters,

that preceded the peace of '63 ;—of restoring the maritime

equilibrium, and of enriching their own commerce by the

losses of their great rival. France, without perhaps thinking

very profoundly upon the independence of the colonies, or

the effects which would result from that act, considered the

occasion as one by which she might profit. She had assisted

America very actively and importantly for two years under

the very beard of the British Minister, and had given every

" Flncsan. rol. vit

""^

•I,

,...!»»°^



"^

and Uolphii),

ardP'-s of this

so lar from

e privateers

tiey may now

rity that they

, and will no

ise privateers

t they should

to depart, as

t. Care will

nericans than

Lbandoii the

the counte-

nklin, dining

at Paris, one

that moment

doctor, " but

itted to this

appointed in

lange for an

not depriving

wealth and

ble opportu-

md disasters,

le maritime

nerce by the

laps thinking

colonies, or

>i5sidered the

had assisted

years under

given every

IllKVTIKS HF (O Willi FKANCK. J7

mtimdtion pojjsibie tliat she intended to arm in favour of the

Revolution. England submitted patiently, and during tiie

greater part of the time silently, to this indignity, for she had

then a heavy war upon her hands. It would be time enough

to turn upon France when the colonies were subdued, an

event every compaign was expected to bring about. The

reults of the last, as they were then known in Europe, led the

French Minister to apprehend that period to be fast arriving.

It is perfectly just to remark, that at the moment when aid

and countenance were most important to the Americans, th(^

French Gnxm-nmcnt resorted to decisive means to prove the

strict neutrality of its conduct.

This was a most discouraging juncture for the American

Commissioners, though Franklin had full confidence in the

resolution of his countrymen. He was, also, well acquainted

with the real dispositions ofthe French court, and he saw they

had proceeded to such a length that it would be difficult to

withdraw with safety. The cause was still very popular with

the French people, particularly in the maritime towns. The
commercial advantages the independence of the colonies

would produce, were exceedingly magnified. These towns

were at that time in a very flourisJiing state, principally on

account of the West India trade. The little commerce they

already had with the United States, encouraged them to a

^,,, great degree, and the profit with which their commercial ope-
^ rations had been attended, opened to them a most promising-

prospect. " When would the government arm in favour of the

Americans ^ We heard but this cry in France. The nation

deceived the Ministry and itself, by exaggera'.mg the com-

^mercial advantages that would result from the independence

iOf the American colonies. The fashion of the day propaga-

ed the declaration of the Rights of Man. No title appeared

more desirable than that of an inhabitant of Boston."*

* T.acretelle. vol. v.
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J8 TREATIES OF <S WITH FRANCl.

In December '77, despatches arrived to the CommissioiK4>,

containing an account of the surrender of General Burgoyne,

and his army. This news decided the French government.

Caron Beauniarchais, in a state of great desj)air and agony,

was at P.is>y, the country scat of Dr. Franklin, a few miles

from Pari', whon this intelligence was brought. He was so

overcome by it that he immediately set otf for the capitol,

and in his haste his carriage was overset and his arm dislo-

cated. On the Glh of December '77, Mr. Gerard on the part

of the French government, gave formal notice to the Ameri-

can Commissioners, that, after a long and mature deliberation

upon their propositions, his christian Majesty had resolved to

recognize the independence of, and to enter into treaties of

commerce and alliance with, the " United States of America."

These two treaties were signed on the 6th of February '78,

by Benjamin Franklin, Silas Deane, and Arthur Lee for Ame-
rica, and Conrad Alexander Gerard for France. We pub-

lish the treaties entire, being the first treaties made by the

United States, and as it respects the commercial one, the

model of most treaties since made with the states on the con-

tinent of Europe. We abstain from making any general re-

marks on these instruments, as the whole are extracted.

But in the commercial treaty, though no reciprocity of duties

was established, the barbarous droit d'aubaine was abolished

as it regarded Americans, contrabands, specifically enumerat-

ed, were confined to munitions of war ; a trade with an ene-

my's possessions was admitted, and the great neutral princi-

ple, " Free ships, free goods," was recognized. The com-

merce of each party was put on the footing of the most

favoured nations
;

gentis amicissimae. Other remarks on

this treaty will be found in the next chapter. The treaty of

alliance, besides containing a guarantee of possession to a

certain extent, declared that arms should not be laid down till

II
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the independence of America was secured.* Thus did

France acj^uire the signal honour of having been the first power

in the old world to recognize the independence of a youthful

nation in the new.f

* TREATY OF A3IITY^ AND COMMERCE,

" The most christian king-, and the tliirteen United States of

North America, to wit : NevvMjitn|)^-liire, MassachuscUs Bay,

Rhode Island, Connecticut, NowYorIi, New-Jersey, Pennsylvania,

Delaware, Maryland, Virginia, North Carolina, South Carolina,

and Georgia, willing to fix in an equitable and permanent manner,

the rules which ought to he followed relathe to the correspon-

dence and commerce which the two parties desire to establish,

between their respective countries, states, and subjects, his most

christian majesty and the said United States, have judged that the

said end could not be better obtained than by taking, for the basis

of their agreement, the most perfect equality and reciprocity, and

by carefully avoiding all those burthensome preferences which are

usually sources of debate, embarrassment, and discontent ; by leav-

ing also each party at liberty to make, respecting commerce and

navigation, those interior regulations which it shall find most con-

venient to itself; and by founding the advantage of commerce
solely upon reciprocal utility, and the just rules of free intercourse

;

reserving withal to each party the liberty of admitting at its plea-

' p ;re, other nations to a participation of the same advantages.

I It is in the spirit of this intention, and to fulfil these views, that his

I
said Majesty, having named and appointed for his plenipotentiary,

Conrad

t We extract from a French writer o^ eminence, a brief account of

[M. de Vergeunes:—"M. de Vergrennes died with calmness at the

lage of 68, in February, '87. Tliis minister did not pride himself on
(laking a great figure in politics. He possessed good sense, wisdom,
and moderation, particularly what is called a good method, the fruit of
fifty years' experience. To temporize was the principal resource of
this minister. He showed a want ofaddress in seizing the opportunity
of the American Revolution to humiliate England. The American
war exhausted the finances of thp kinsrdom. and disturlx d tlio anoirn'
svsfem of snhordinntinn."
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Writers on French diplomacy considered tlie mode, in which

this war was declared, a political error. They rejected a

direct alliance with the United States, and recommended that

Connid Alexander Gerard, royal syndic of Ihc city of Strasbourg,

Secretary ol his Majer-ty's conncil olstate ; and the United States on

their part, havin<j fully empowered Benjamin Franklin, deputy from

the state of Pennsylvania to the Gereral Congress, and president of

the convention of said slate ; Silas Deane, late depuiy from the

state of Connecticut to the said Congress, and Arthur Lee, counsel-

lor-at-lavv ; the said respective plenipotentiaries, after exchanging

their powers, and iifter mature deliberation, have concluded and

agreed upon the following articles :

"Art. 1. There sh;dl be a lirm, inviolable, and universal peace,

and a true and sincere friendship between the most christian king,

his heirs and successors, and the United States of America; and

the subjects of the most christian king, and of the said states ; and

between the countries, islands, cities, and towns, situate under the

jurisdiction of the most christian king, and of the said United States,

and the people and mliabitants of every degree, without exception

of persons or places; and the terms hereinafter mentioned shall be

perpetual between the most christian king, his heirs, and success-

ors, and the said United States.

" Art. 2. The most christian king, and the United States engage

mutually not to grant any particular favour to other nations,in respect

of commerce and navigation, which shall not immediately become

common to the other party, who shall enjoy the same favour, freelj'.

if the concession was treely made, or on allowing the same com-

pensation, if the concession was conditional.

" Art. 3. The subjects of the most christian king shall pay in the

ports, havens, roads, countries, islands, cities, or towns, of the

United States, or any of them, no other or greater duties, or im-

posts, of what nature soever they may be, or by what name so-

ever called, than those which the nations most favoured are, or shall

be obliged to pay ; and they shall enjoy all the rights, liberties, privi-

leges, immunities, and exemptions in trade, navigation, and com-

merce, whether in passing from one port in the said states to an-

other, or in going to and from the same, from and to any part o*

the world, which the said .lalions do or shall cnioy.
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France should have proceeded to hosiilit'cs on the ground of

its own particuUir wron<j;s, more especially the insults otlcred

by the English to French vesscL^, and oppressive maritime

'• Art. 4. The subject^, people, and inliiibit:ints of the said

United Slates, and each of thutn, shiill not pay in tlie ports, havens,

roads, isles, cities, iind place- under the dominat on of his most chris-

tian Majesty, in Luro|)0, any other or greater duties or imposts, of

what nature soever they may be, or by what name soever called,

than those which the most favoured nations arc or shall be obliged

to pay ; and they shall enjoy all the rights, liberties, privileges,

immunities, and exemptions in trade, navigation, and commerce,

whether in passing tVom one por! in the said dominions, in Europe,

to another, or in going to and from the same, from and to any part

of the world, which the said nations do or shall enjoy.

" Art. 5. In the above exemption is particularly comprised the

Imposition of one hundred sols per ton, established in France on

foreign ships; unless when the ships of the United States shall

toad with the merchandise of France for another port of the same

dominion, in which case the said ships shall pay the duty above

iientioned so long as other nations, the most favoured, shall be

olbliged to pay ii. But it is understood that the said United States

or any of them, are at liberty, when they shall judge it proper, to

Establish a duty equivalent in the same case.

" Art. 6. The most christian king shall endeavour, by all the

Ineans in his power, to protect and defend all vessels and the effects

ibelonging to the subjects, people, or inhabitants of the said United

iBtates, or any of them, being in his ports, havens, or roads, or on

Ihe seas near to his countries, islands, cities, or towns, and to

i#ecover and restore to the right owners, their agents or attorneys,

kll such vessels and effects, which shall be taken within his juris-

liction ; and the ships of war of his most christian Majesty, or any

invoy sailing under his authority, shall, upon all occasions, take

ider their protection all vessels belonging to the subjects, people,

<^ inhabitants of the said United States, or any of them, and holding

the same course, or going the same way, and shall defend such

»p=ao1s a? long as they hold the snme course, or tro the same wrtVi

b
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jurisdiction unjustly exercised by that power on the French

coasts. It is obvious that this distinction exists only in form.

If France took the opportunity to attack England, while she

1( V'h
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against all attiicks, force, and violence, in the same manner as they

ought to protect and defend the vessels belonging to the subjects of

the most christian king.

"Art 7. In like manner, the said United States, and their ships

of war, sailing under their authority, shall protect and defend, con-

formable to the tenor of the preceding article, all the vessels and

effects belonging to the subjects of the most christian king, and use

all their endeavours to recover, and cause to be restored, the said

vessels and effects thai shall have been taken within the jurisdiction

of the said United States, or any of them.

" Art. 8. The most christian king will employ his good ofhces

and interposition with the king or emperor of Morocco or Feij, the

regencies of Algier, Tunis, and Tripoli, or with any of them ; and

also with every other prince, slate, or power, of the coast of Bar-

bary, in Africa, and the subjects of the said king, emperor, states,

and powers, and each of them, in order to provide as fully and effi-

caciously a** possible for the benefit, conveniency, and safety of the

said United States, and each of them, their subjects, people, and

inhabitants, and their vessels and effects, against all violence, insult,

attacks, or depredations, on the part of the said princes, and states

of Barbary, or their subjects.

" Art. 9. The subjects, inhabitants, merchants, commanders ot

ships, masters, and mariners, of the states, provinces, and dominions

of each party respectively, shall abstain and forbear to fish in all

places possessed, or which shall be possessed, by the other party;

the most christian king^s subjects shall not fish in the havens, bays,

creeks, roads, coasts, or places, which the said United States hold,

or shall hereafter hold, and in like manner the subjects, people,

and inhabitants of the said United States, sha'l not fish in the havens,

bays, creeks, roads, coasts, or places, which the most christian

king possesses, or shall hereafter possess; and if any ship or vessel

shall be found fishing contrary to the tenor of this treaty, the said

ship or vessel, with its lading, proof being made thereof, shall be

'oofiscated ; it is however understood that the exclusion stipulated

lil!-
n^[ '0
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was engaged in suppressing an insurrection in her colonies,

the real ciTect would be in the eyes of the world, that France

was disposed to assist those colonies. It mattered very little,

in the present article, shall take place only so long and so far as the

most christian king, or the United States, shall not in this respect

have granted an exemption to some other nation.

" Art. 10. The United States, their citizens and inhabitants,

shall never disturb the subjects of the most christian king in the

enjoyment and exercise of the right of fishing on the banks ot

Newfoundland, nor in the indefinite and exclusive right which

belongs to them on that part of the coast of that island which is

flesigned by the treaty of Utrecht, nor in the rights relative to all

and each of the isles which belong to his most christian Majesty, the

Whole conformable to the true sense of the treaties of Utrecht and

Paris.

"Art. 11. The subjects and inhabitants of the said United States,

dr any one of them, shall not be reputed aubains in France, and

consequently shall be exempted from the droit d^mtbaine-, or other

similar duty, under what name soever. They may, by testament,

^pnation, or otherwise, dispose of their goods, moveable and im-

floveable. In favour of such persons as to them shall seem good,

itnd their heirs, subjects ofthe said United States, residing whether

in France or elsewhere, may succeed them ab intestate without

being obliged to obtain letters of naturalization, and without having

the effect of this concession contested or impeded under pretext of

toy rights or prerogatives of provinces, cities, or private persons;

%nd the said heirs, whether such by particular title, or ab intestat,

iball be exempt from all duty called droit de detraction, or other

luty of the same kind, saving nevertheless the local rights or du-

Jies as much, and as long as similar ones are not established by the

^nited States, or any of them. The subjects of the most christian

Ing shall enjoy on their part in all the dominions of the said states,

entire and perfect reciprocity relative to the stipulations con-

tidned in the present article, but it is at the same time agreed that

its contents shall not affect the laws made, or that may be made
Ibereafter in France against emigrations, which shall remain in all

their force and vigour, and the United States on their part, or any

I
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nhetlier she formally recognized their independence, when

she made herself a party to the very war that led to its estab-

lishment. It would be more correct to remark, that the first
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01 them, shull be at lihorty to enact such laws, relative to that

niittior, as to tlieni shall seem proper

'• AiiT. 12. The merchant ships of either of the parties which

sliall be making- into a port belonsjing to the enemy of the other

ally, ami concerning' whose voyage, and the species of goods on

board her, there shall be just grounds of suspicion, shall be obliged

10 exhibit, as well upon the high seas, as in the ports and havens,

not only her passports, but likewise certificates, expressly show-

ing that her goods are not of the number of those which have been

prohibited as contraband.

"Art. 13. If by the exhibiting of the abovesaid cerlificates, the

other party discover there are any of those sorts of goods which

are prohibited and declared contraband, and consigned for a port

under the obedience of Iiis enemies, it shall not be lawful to break

up the hatches of such ship, or to open any chest, coffers, packs,

cyks, or any other vessels found therein, or to remove the smallest

parcels of her goods, whether such ship belongs to the subjects ol

i'^rance, or the inhabitants of the said United States, unless the

lading be brought on shore in the presence of the officers of the

court of admiralty, and an inventory thereof made; but there shall

be no allowance to sell, exchange, or alienate the same, in any

manner, until after that due and lawful process shall have been

had against such prohibited goods, and the court of admiralty shall,

by a sentence pronounced, have confiscated the same : saving

always as well the ship itself as any other goods found therein,

which by this treaty are to be esteemed free, neither may they be

detained on pretence of their being as it were infected by the pro-

hibited goods, much less shall they be confiscated, as lawful prize:

but if not the whole cargo, but only part thereof shall consist of

prohibited or contraband goods, and the commander of the ship

shall be ready and willing to deliver them to the captor, who has

discovered them, in such case, the captor having received those

goods, shall forthwith discharge the ship, and not hinder her by any

means, freely to prosecute the voyage on which she was bound
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operations of the French, lhou«ih skillnlly |)I;i'.im<h1, were o\e-

cuted in an awkward way. The fleet coiMmaiidcd oy Mr-

d Esiaing arrived too late on the coast. The jji^lish had

I3iit in ca<«G (ho contraband morchnndises cannot ho all received on

hoard the vessel of ihe captor, then the captor may, nntwilh-tand-

ing the otfor of delivering him the contraband floods, cirry tlio

vesselinto the nearest port, agreeable to what is above directed.

" Am'. 11. On the contrary, it is agreed, that whatever «hall be

found to be laden by the subjects and inhabitants of either party on

any ship belonging to the enemies of the other, or to their sitlijecl-,

the whole, although it he. not of the sort of prohibited good;', may

be contiscated in the same manner as if it belonged to the enemy,

except such goods and merchandises as were |)ut on board sncli

•hip before the declaration of war, or even after such declaration.

if so be it were done without knowledge of such declaration, so

that the goods of the subjects and peo[)le of either i)arly, whetlicr

they be of the nature of such a? are prohibited or ntl;ervvi«'e, wl-.ich

as is aforesaid, were put on board any ship belonging to an enemy

before the war or after the declaration of the same, without the

knowledge of it, shall no ways be liable to conliscation, but shall

Itell and truly be restored without delay to the proprietors demand-

ing the same; but so as that if the said merchandises be contra-

band, it shall not be any ways lawful to carry them afterwards to

any ports belonging to the enemy. The two contracting parties

ag ee, that the term of two months being passed after the declara-

tion of war, their respective subjects, from whatever part of the

#orld they come, shall not plead the ignorance mentioned in this

Article.

'"Art. 15. And that more eifoctual care may he taken for the

iecurity of the subjects and inhabitants of both parties, that they

iffer no injury by the men of war or privateers of the other

irty, all the commanders of the ships of his most christian Majes-

t/, and of the said United States, and all their subjects and inhab;-

ttints, shall be forbid doing any injury or damage to the other side

;

and if they act to the contrary, they shall be punished, and shall

moreover be bound to make satisfaction for all matter of damage,

md the interest thereof, by reparation, under the pain and obliea-

tion of their person and good?
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time to escape from tlio Dolavvaio, and, lliou;Efli allogetliei

infeiior, llicy marie such demonstrations olV Sumly Hook as

cll'cctually deterred the French admiral. It lias, also, been
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"Art If.. All ships and morchandlbcs of whut nature soever,

whicli shall ho ro?cu<Ml {;ut ol ilio liainls of any j>irali;s or rohbers

oil the high seas, shall bo brought into some port of either state,

and sliall he delivered to the cuilody ol" the olhcors of that port, in

order to be restored entire to the true proprietor, as soon as due

and sull'icient proof shall be nvule conccrniiijj the property thereof.

" Art. 17. It shall bo lawful for the shi|»s of war of either party,

and privateers, freely to carry whithersoever they please, the ships

and goods taken from their enemies, witiiout being obliged to pay

any duty to the olTicers of the admiralty or any other judges; nor

shall such prizes be arrested or seized when they come to or enter

the ports of either party ; nor shall the searchers or other officers

of those places search the same, or make examination concerning

the lawfulness of such prizes; but they may hoist sail at any time,

and depart and carry their prizes to the places expressed in their

commissions, which the commanders of such ships of war shall be

obliged to show : on the contrary, no shelter or refuge shall be

given in their ports to such as shall have made prize of the sub-

jects, people, or property of either of the parties; but if such shall

come in, being forced by stress of weather, or the danger ol the

sea, all proper means shall be vigorously used, that they go out

and retire from thence as soon as possible.

"Art. 10. If any ship belonging to either of the parties, thei;

people, or subjects, shall, within the coasts or dominions of the

other, stick upon the sands, or be wrecked, or suffer any other

damage, all friendly assistance and relief shall be given to the per-

sons shipwrecked, or such as shall be in danger thereof. And

letters of safe conduct shall likewise be given to them for their free

and quiet passage from thence, and the return of every one^to his

own country.

"Art. 19. In case the subjects and inhabitants of either party,

with their shipping, whether public and of war, or private and ol

merchants, be forced through stress of weather, pursuit of pirates,

or enemies, or any other urgent necessity for seeking of sheltei

3^
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>iii(l by a {'rciic-ii writer, that Mr. <le CIjoisouI |)r(>|)ar«!d during

his administration, the American llovoluti(»n ; lliat lie foresaw

the mischief a separation would do England, and even at that

and harl)our, to retreat and enter info any of the rivers, bays,

roads, or |»orts belon'rin^' to tlio other party, lliey sball be received

and treated with all hunianity and kindness, and enjoy all friendly

protection and help; and they shall be permitted to refresh and

provide tlicni->cive>', at reasonable rates, ivitli victuals and all things

needful for the sustenance of their persons, or reparation of their

ships, and convemency of their voyage ; and ihey shall do ways be

detained or hindered from returning out of the said ports or ronds,

but may remove and depart when and whither they please, without

any let or hindrance.

" Art. 20. For the better promoting of commerce on both sides,

it is agreed, that if a war shall break out between the said two

nations, six months after the proclamation of war shall be allowed

to the merchants in the cities and towns where they live, for selling

tpd transporting their goods and merchandises ; and if any thing

be taken t'rom them, or any injury be done them within that term,

Py either party, or the people, or subjects of either, full satisfaction

fhali be made for the same.

"Art. 21. No subjects of the most christian king shall apply for

pr take any commission, or letters of marque, for arming any ship

or ships to act as privateers against the said United States, or any

of them, or against the subjects, people, or inhabitants of the said

jlJnited stales, or any of them, or against the property of any of

i^he inhabitants of any of them, from any prince or state with which
j|lhe said United States shall be at war; nor shall any citizen, sub-

|ect, or inhabitant of the said United States, or any of them, apply

Mor or take any commission or letters of marque for arming any

iPiip or ships, to act as privateers against the subjects of the most
hnstian king, or any of them, or the property of any of them,
om any prince or state with which the said king shall be at war;

IJltd if any person of either nation shall take such commissions or

letters of marque, he shall be punished as a pirate.

" Art. 22. It shall not be lawful for any foreign privateers, not
belonging to subjects of the most christian king, nor citizens of the

)?•
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snld Unitpil S(a(cM, who liiivp comn i-^ions IVom any olhor princp

or state in iMiinily with oitlicr niil on, (o 111 h.-ir ships in the ports

ofeithiT the one or lh«' olher ol ihe Hlorcsid |)iirlics, to si'll what

they have l.ikt'n. or in any oilier nianner uliatsoev«'r lo rxchanjje

their ships, nierchiindiM*, erany oilier ladaiji^ ; neilher shall Ihey he

allowed even to purchase victuals, excepi s4uch as fhall he neces-

sary lor their jfoing to (h»' next (lorl of that prince or state from

which they have commissions.

" Akt. 2.J. It sImII be Lnvl'ijl for all and sincfular the subjects ol'

the most chrisli;in kinff, and the citizens, people, and inhabitants

of the said United States, In s.til with their ships with all manner of

liberty and security, no distinction heiiijj made who are the pro-

prietors of the miirchamlisos laden thereon, from any port to the

places of those who now a''e or hereafter sImII he it enmity with

the most christian Uin<^. or the United States. It shall likewise be

lawful for the subjects and inhabitants aforesaid, to sail with the

ships and merchandises aforementioned, and to trade with the same

liberty and security from the places, ports, and havens of those

who are enemies of both or either party, without any opposition or

disturbance whatsoever, not only directly from the places of the

enemy aforementioned to neutral places, hut also from one place

belonging to an enemy, to another place belonging to an enemy,

whether they be under the jurisdiction of the same prince, or

under several. And it is hereby stipulated, that free ships shall

also give a freedom to goods, and that every thing shall be deemed

to be free and exempt which shall be found on board the ships

belonging to the subjects of either of the confederates, although the

whole lading, or any other part thereof should appertain to the

enemies of either, contraband goods being always excepted. It is

also agreed in like manner, that the same liberty be extended to

persons who are on board a free ship, with this etTect, that although

they be enemies to both or either party, they are not to be taken

out ot that free ship, unless they are soldiers and in actual pervic'^

of the enemies.
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" Art. 21. 'riii<i. lil»orty of iiavlfjation an<l contmerco shall extend

to all kiiuN of mcn;h:ui(liT:<, e\(oplin;jf those only which are distin-

guished' by the n.imc of conlr.ibaud, and under this name of contra-

band, or prohibitod (roods, shall be comproltendod arm»4, (;r«at

guns, bouilis widi the luhocs, and other things bolonj^mg to them,

cannon-ball, gun-powder, match, pikes, swords, lances, spears, hal-

berds, tnortars, |(otards, ijranades, saltpetre, muskets, musket-ball,

bucklers, helmets, breast plates, coata of mail, and the like kinds

ol" arms, proper for arinin* soldiers, niusket-rests, belts, horses

with thoir furniture, and all odier warlike instruments whativer.

These mercliaiulises which follow, shall not. be reckoned among

Contraband or prolubited jjoods ; that is to say, all sorts of cloths,

9nd all other m.inufacturcs, woven of any wool, (lax, silk, cotton,

pr any other materials whatever, all kinds of wearing apparel,

together with the species whereof they are used to be made, gold

and silver, as well coined as uncoined, tm, iron, latten, copper,

brorfs, coals ; as also ivheat and barley, and any other kind of corn

|UDd pulse ; tobacco, and likewise all maniier oi spices ; salted and

linoked desh, salted tish, cheese and butter, beer, oils, wines, sugars,

fpd all sorts of sails; ami in general all provisions which serve for

the nourishment of mankind and the sustenance of life ; further-

more, all kinds of cotton, hemp, flax, tar, pitch, ropes, cables,

(|ails, sail cloths, anchors and any parts of anchors, also ships' masts,

flanks, boards and beams of what trees soever ; and all other things

froper either for building or repairing ships, and all other goods
irhatever which have not been worked Into the form of any instru-

lent or thmg prepared for war by land or by sea, shall not be
jputed contraband, much less such as have been already wroight
id made up for any other use : all which shall be wholly reckoned
long free goods; as likewise all other merchandises and things

lich are not comprehended and particularly mentioned in the

tiregoing enumeration of contraband goods; so that they may be
transported and carried in the freest manner by the subjects of both

confederates, even to places belonging to an enemy, such towns or
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40 TREATIES OF '78 WITH FRANCE.

deep sensibility into the American Revolution. The govern-

ment, at that early period, to repeat the word of an author

already quoted, was itself " dissertateur." To the magnifi-

places being only excepted, as are at that time besieged, blocked

up, or invested.

" Art. 2b. To the end that all manner of dissensions and quarrels

may be avoided and prevented, on one side and the other, it is

agreed, that in case either of the parties hereto should be engaged

in tvar, the ships and vessels belonging to the subjects or people of

the other ally, must be furnished with sea letters or passports,

expressing the name., property, and bulk of the ship, as also the

name and place of habitation of the master or commander of the

said ship, that it may appear thereby that the ship really and truly

belongs to the subjects of one of the parties, which passport shall

be made out and granted according to the form annexed to this

treaty; they shall likewise be recalled every year, that is, if the

ship happens to return home within the space of a year. It is

likewise agreed, that such ships being laden are to be provided

not only with passports aa abovementioned, but also with certifi-

cates, contaming the several particulars of the cargo, the place

whence the ship sailed, and whither she is bound, that so it may be

known whether any forbidden or contraband goods be onboard the

same ; which certificates shall be made out by the officers of the

place whence the ship set sail, in the accustomed form ; and if any

one shall think it fit or advisable to express in the said certificates,

the person to whom the goods on board belong, he may freely

do so.

" Art. 26. The ships of the subjects and inhabitants of either

of the parties, coming upon any coasts belonging to either of the

said allies, but not willing to enter into port, or being entered into

port and not willing to unload their cargoes or break bulk, they

shall be treated according to the general rules prescribed or to be

prescribed, relative to the object in question.

" Art. 27. If the ships of the said subjects, people, or inhabitants

of either of the parties shall be met with, either sailing along the

coasts or on the high seas, by any ship of war of the other, or by

any privateers, the said ships of war or privateers, for the avoiding

m"":
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cence or licentiousness of the preceding reigns, had succeed-

ed a most philosophical spirit of inquiry. As early as '75 the

nation was entirely occupied with discussions on the unlimited

of any disorder, shall remain out of cannon-shot, and may send their

boats aboard the merchant ship which they shall so meet with, and

may enter her to the number of two or three men only, towhom the

ii.:'.AeT or commander of such ship or vessel shall exhibit his pass-

port concerning the property of the ship, made out according to

the form inserted in this present treaty, and the ship, when she

shall have showed such passport, shall be free and at liberty to pur-

! sue her toyage, so as it shall not be lawful to molest or search her

,
in any manner, or to give her chase or force her to quit her

intended course.

||- " Art. 28. It is also agreed, tha^ all goods when once put on

1 board the ships or vessels of either of the two contracting parties,

S shall be subject to no farther visitation ; but all visitation or search

4 shall be made beforehand, and all prohibited goods shall be stopped

^^"'on the spot, before the same be put on board, unless there are

manifest tokens or proofs of fraudulent practice ; nor shall either

^the persons or goods of the subjects of his most christian Majesty

i^OT the United States, be put under any arrest or molested by any

V other kind of embargo for that cause ; and only the subject of that

I state to whom the said goods have been or shall be prohibited, and

who shall presume to sell or alienate such sort of goods, shall be

duly punished for the offence.

I
" Art. 29. The two contracting parties grant mutually the liberty

p of having each in the ports of the other, consuls, vice consuls,

agents, and commissaries, whose functions shall be regulated by a

particular agreement.

'^ Art. 30. And the more to favour and facilitate the commerce

which the subjects of the United States may have with France, the

most christian king will grant them in Europe one or more free

ports, where they may bring and dispose of all the produce and

merchandise of the thirteen United States ; and his Majesty will

also continue to the subjects of the said states, the free ports which

have been and arc open in the French islands of America : of all

6
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12 TREATIES OF '78 WITH FRANXE.

freedom of commerce, the suppression of " corvees" and

taxes on consumption ; the liberty of conscience, and of the

press ; the recal of tlie Protestants ; the suppression of monas-

which free ports the said subjects of the United States shall enjoy

the use, agreeable to the regulations which relate to them.

" Art. 31. The present treaty shall he ratilied on both .ddes, and

the ratifications shall be exchanged in the space of six months, or

sooner if possible.

•' In faith whereof the respective plenipotentiaries have signed

the above articles, both in the French and English languages,

declaring nevertheless, thjit the present treaty was originally

composed and concluded in the French language, and they

have thereto affixed their seals.

•' Done at Paris, this sixth day of February, one thousand seven

^ hund-ed and seventy-eight.

" C. A. Gerard, [l. s.]

" B. Frankun, [l. s.]

" Silas Deane, [l. s.]

" Arthvr Lee. [l. s.]"

TREATY OF ALLIANCE.

'• The most christian king and the United States of North Ame-
rica, to wit : New-Hampshire, Massachusetts Bay, fihode Island,

Connecticut, New-York, New-Jersey, Pennsylvania, Delaware,

Maryland, Virginia, North Carolina, South Carolina, and Georgia,

having this day concluded a treaty of amity and commerce, for the

reciprocal advantage of their subjects and citizens, have thought it

r.ecessary to take into consideration the means ofstrengthening those

engagements, and of rendering them useful to the safety and tran-

quillity of the two parties; particularly in case Great Britain in re-

sentment ofthat connexion and of the good correspondence which is

the object of the said treaty, should break the peace with France,

either by direct hostilities, or by hinderin? her commerce an<l

I
.'^
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lenes ; the abolition of torture ; a civil code ; and a new systrni

of public instruction. Those, who will be at the pains of

reading the Memoirs and Correspondence of the eminent

navigiitioD in a manner contrary to the rights of nations, and the

peace subsisting between the two crowns : and his Majesty and the

said United States, having resolved in that case to join their coun-

cils and efforts against the enterprises of their comnnon enemy, the

respective plenipotentiaries empowered to concert the clauses and

conditions proper to fulfil the said intentions, have, after the most

mature deUberation, concluded and determined on the following

articles

:

"Art. 1. If war should break out between France and Great

Britain during the continuance of the present war between the

United States and England, his Majesty and the said United States

shall make it a common cause, and aid each other mutually with

their good offices, their counsels and their forces, according to the

exigence of conjunctures, as becomes good and faithful allies.

" Art. 2. The essential and direct end of the present del'ensive

alliance is to maintain effectuajly the liberty, sovereignty, and inde-

pendence absolute and unlimited, of the said United States, as well

in matters of government as of commerce.
" Art. 3. The two contracting parties shall each on its own

part, and in the manner it may judge most proper, make all the

efforts in its power against their common enemy, in order to attain

the end proposed.

" Art. 4. The contracting parties agree, that in case either of

them should form any particular enterprise in which the concur-

rence of the other may be desired, the party whose concuirence is

desired, shall readily and with good faith, join to act in concert for

that purpose, as far as circumstances and its own particular situation

will permit; and in that case, they shall regulate, by a particular

convention, the quantity and kind of succour to be furnished, and

the tim3 and manner of its being brought into action, ac well as the

advantages which are to be its compensation.

" Art. 5. If the United States should think fit to attempt the

reduction of the British power, remaining in the northern parts o(

America, or the islands of Bermudas, those countries or islands, iii

b'. .^J
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persons, who figured in those times, now before the public

in a voluminous form, will obtain in a pleasing way, a lively

idea of the manner in which the educated classes of the
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case of success, shall be confederated with, or dependant upon the

said United States.

" Art. 6. The most christian king renounces forever the posses-

sion of the islands of Bermudas, as well as of any part of the con-

tinent ofNorth America, which, before the treaty of Paris in 1763,

or in virtue of that treaty, were acknowledged to belong to the

crown of Great Prit<iin, or to the United States, heretofore called

British colonies, or which are at this time, or have lately been

under the power of the king and crown of Great Britain.

" Art. 7. If his most christian Majesty shall think proper to attack

any of the ishxnds situated in the Gulf of Mexico, or near that

gulf, which are at present under the power of Great Britain, all the

said isles, in case of success, shall appertain to the crown of France.

" Art. 8. Neither of the two parties shall conclude either truce

or peace with Great Britain, without the formal consent of the other

first obtained ; and they mutually engage not to lay down their

arms until the independence of the United States shall have been

formally or tacitly assured, by the treaty or treaties that shall ter-

minate the war.

" Art. 9. The contracting parties declare, that being resolved

to fulfil each on its own part, the clauses and conditions of the

present treaty of alliance, according to its own power and circum-

stances, there shall be no after claim of compensation on one side

or the other, whatever may be the event of the war.

" Art. 10. The most christian king and the United States agree

to invite or admit other powers who may have received injuries

from England, to make common cause with them, and to accede to

the present alliance, under such conditions as shall be freely agreed

to, and settled between ail the parties.

" Art. 11. The two parties guarantee mutually from the present

time, and forever, against all other powers, to wit : The United

.States to his most christian majesty, the present possessions of the

crown of France in America, as well as those which it may acquire

by the future treaty of peace : And his most christian Majesty gun-
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French nation were occupied, during the memorable years

that preceded the American Revolution.

The treaty was kept secret till the month of March in order

that the French government might have time to recall its

fishermen ; withdraw its commerce
;
give notice to its colo-

nies ; and put its navy in a proper condition to proceed to

sea. In April, the Count d'Estaing sailed with a large squa-

dron from Toulon for the American coast. Either the prepa-

rations for war were so openly made, that each party was

only waiting for the first direct aggression, or the French

ranteeson his part to the United Stales, their liberty, sovereignty,

and independence, absolute and unhmited, as well in matters of

government as commerce, and also their possessions, and the addi-

tions or conquests that their confederation may obtain during the

war, from any of the dominions now, or heretofore possessed by

Great Britain in North America, conformable to the fifth and sixth

articles above written, the whole as their possession shall be fixed

and assured to the said states, at the moment of the cessation of

their present war with England.

" Art. 12. In order to tix more precisely the sense and applica-

tion of the preceding article, the contracting parties declare, that

in case of a rupture between France and England, the reciprocal

guarantee declared in the said article, shall have its full force and

effect the moment such war shall break out; and if such rupture

shall not take place, the mutual obligations of the said guarantee

shall not commence until the moment of the cessation of the pre-

sent war between the United Slates and England shall have ascer-

tained their possessions.

" Art. 13. The present treaty shall be ratitied on both sides,

and the ratifications shall be exchanged in the space of six months,

or sooner if possible.

" Done at Paris, this sixth day of February, one thousand seven

hundred and seventy-eight.

" C. A. Gerard, [l. s.]

" B. i'RANKLIN, [t. S.]

" Silas Deane, [l. 8.]

" Arthur Lee. [l. s.T*
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S I

government I'eared the effects the British commissioners, ap-

pointed under Lord North's conciliatory bills, then about to

embark for America, would produce ip that country. At any

rate, the French minister at St. James', the Marquis de

Noailles, was directed to notify to that court the signature of

the treaties, though the ratifications had not been exchanged.

This notification will be found in Flassan.

Franklin and his colleagues soon after went to court in a

public manner.
. ;,

" They were presented by Count de V'^ergennes to the king, who

received them grociously ; they were afterwards presented to the

Queen, to his present m.ijpsty, Louis 18,* then Count de Provence,

and to all the members of the Royal family, then at Versailles.

They were afterwards introduced to the Count de Maurepas,

first minister, &c., and these introductions being over, Dr. Franklin

and his colleagues, with Dr. Bancroft and the editor of these

memoirs, dined with the Count of Vergennes, and in the evening

went by particular invitation to 'Jeu de la Heine,' where they

found the royal family seated at play round a large table ; a consi-

derable heap of louis d'ors lay before each cf the players, and

from the number of these, which, from time to time, were shovel-

led by the losers to the winners, the gaming appeared to be high.

Od this occasion. Dr. Franklin was honour* d by the particular

notice of the Queen, who courteously dtsired him to stand near

to her, and as often as the game did not require her immediate

attention, she took occasion to sjieak to him in very obliging terms.

Dr. Franklin was presented to the King in the gallery of Versailles,

by the Count de Vergennes, Minister for Foreign Affairs. His age,

his venerable appearance, the simplicity of hiS dress on such an

occasion ; every thing that was either singular or respectable in

the life of this American, contributed to augment the public atten-

tion. Clapping of hands, and a variety of other demonstrations of

joy, announced that warmth of affection, of which the French are

more susceptible than any other people, and of which their polite-

ness and civility augments the charm to him who is the object of it.

Written in 181.5.
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" His majesty nddrosscd him as follow? :

—

" ' You m;iy assuie Iho United States of America of my friendship.

I beg leave also to observe that I am exceedincfly satisfied in parti-

cular with your own conduct duringr your residence in my kingdom.'

When the new amhassador after this audi nee, crossed the court in

order to repair to the ollice of the minister of Foreign Affairs, the

multitude waited for him in the passage, and hailed him with their

acclamations.''*

Mr. Gerard was appointed by his christian Majesty Minis-

ter Plenipotentiary to the United States in tlie beginning of

'78. He sailed in April, on board the Languedoc, Count D'

Estaing's flag-ship, together with Mr. Silas Deane, who had

received letters of recall. Mr. Gerard embarked secretly.

He arrived safely in America, and on the I4th of July '78, a

committee of Congress was appointed to- arrange the time

and manner of receiving the Minister. The very uncommon
circumstance of the occasion must be our apology for ex-

tracting at length an account of the ceremonial of reception,

and of the address made by the President. .

" In pursuance of the ceremonial established by Congress, the

Hon. Richard Henry Lee, Esq., one of the delegates from Vir^^inia,

and the Hon. Samuel Adams, Esq., one of the delegates from Massa-

chusetts Bay, in a coach-and-six provided by Congress, waited upon

the

* We have, perhaps, already too much multiplied extracts in the text,

but we beg to introduce one more from a very entertaining writer on
the French court. " Franklin appeared at court in the dress of an j,

American cultivator. His strait unpowdered hair, his round hat, his j>

brown cloth coat, formed a contrast with the laced and embroidered
,

coats, and the powdered and perfumed heads of the courtiers of Ver-

sailles. This novelty turned the enthusiastic heads of the French

women. Elegant entertainments were given to Dr. Franklin, who to

tlie reputation of a Philosopher, added the patriotic virtues which had
invested him with the noble character of an Apostle of Liberty. I

was present at one of these entertainments, when the most beautiful

woman out of three hundred, was selected to place a crown of laurels

upon the white head of the American philosopher, and two kisses upon
lii.--" cheek«."

It
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the Minister at his bouse. In a few minutes, the Minister and the

two delegates entered the coach, Mr. Lee placing himself at the

Minister's left hand on the back scat, Mr. Adams occupying the

front seat, the Minister's chariot, being behind, received his Secre-

tary. The carnages bein? arrive«l at tiie State House in this city,

the two Metn^H-rs of Congress placing themselves at the Minister's

left hand, a little befre one o'clock, introduced him to his chair in

the Congress chamber, the President and Congress sitting.—The
Minister being seated, he gave his credentials into the hands of his

Secretary, who advanced and delivered them to the President.

The Secretary of Congress then read and translated them, which

being done, Mr. Lee announced the Minister to the President and

Congress; at this time the President, the Congress, and the Minis-

ter rose together ; he bowed to the President and the Congress
;

they bowed to him ; whereupon, the whole seated themselves. In

a moment the Minister rose and made a speech to Congress, they

sitting. The speech being finished, the Minister sat down and giv-

ing a copy of his speech to his Secretary, he presented it to the

President. The President and the Congress then rose, and the

President pronounced their answer to the speech, the Minister

standing. The answer being ended, the whole were again

seated, and the President, giving a copy of the answer to

the Secretary of Congress, he presented it to the Minister.

The President, the Congress, and Minister then again rose

together : the Minister bowed to the Presiden*, who returned

the salute, and then to the Congress, who also bowed in return

;

and the Minister having bowed to the President, and received his

bow, he withdrew, and was attended home in the same manner in

which he had been conducted to the aud ence. Within the bar of

the house the Congress formed a semicircle on each side of the

President and the Minister: The President sitting at one extremity

of the circle at a table upon a platform elevated two steps—the

Minister sitting at the opposite extremity of the circle in an arm-

chair upon the same level with the Congress. The door of the

Congress chamber being thrown open below the bar, about 200

gentlemen were admitted to the audience, among whom were the

Vice President of the Supreme Executive Council of Pennsylvania,

the Supreme Executive Council, the Speaker and Members of the

i

m
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House of Assembly, several foreigners of distinction, and oflicers ot

the army. The audience being over, the Congress and the Minis*

ter at a proper hour repaired to an entertainment given by Con-

gress to the Minister, at which were present by invitation several

foreigners of distinction and gentlemen of public character. The
entertainment was conducted with a decorum suited to the occa-

sion, and gave perfect satisfaction to the whole company.

" In Congress, Aug. 6, 177ij.

"According to order, the honourable the Sieur Gerard being in-

troduced to an audience by the two members for that purpose ap-

pointed, and being seated in his chair, his Secretary delivered to

the President a letter from his Most Christian Majesty, which wa9

read in the words following

:

" Very dear great friends and allies

—

*^ The treaties, which we have signed with you in consequence

of the proposals your Commissicuers made to us in your behalf arc

a certain assurance of our affection for the United States in gene-

ral and for each of them in particular, as well as of the interest we
take and constantly shall take in their happiness and prosperity.

It is to convince you more particularly of this, that we have nomi-

nated the Sieur Gerard, Secretary of our Council of State, to re-

side among you in the quality of our Minister Plenipotentiary.

He is better acquainted with our sentiments towards you and the

more capable of testifying the same to you, as he was entrusted on

our part to negotiate with your Commissioners, and signed with

them the treaties which cement our union. We pray you to

give full credit to all he shall communicate to you from us, more
especially when he shall assure you of our affection and constant

friendship for you. We pray God, very dear great friends and al-

lies, to have you in his holy keeping. Your good friend and alh

(Signed) "LOUIS.
" Versailles, March 28, 1778.

(Undersigned) " Gravier de Vergennes.

(Directed)—" To our very dear great friends, the President and

Members of the General Congress of North America."

J ^'M-
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Omitting the speech of M. Gerard, the following was the

answer of the President on the occasion.

" Sir—The treaties between his Most Christian Majesty and the

United States of America, so fully demonstrate his wisdom and

maf^nanimity as to command the reverence of all nations. The
virtuous citizens of America, in particular, can never forget his

benehcent attention to their violated rights, nor cease to acknow-

ledge the hand of a gracious Providence in raising them up so pow-

erful and illustrious a friend. It is the hope and opinion of Con-

gress, that the confidence his Majesty reposes in the firmness of

these States will receive additional strength from every day's ex-

perience. This assembly are convinced, sir, that if it had rested

solely with the Most Christian King, not only the independence of

these States would have been universally acknowledged, but their

tranquillity fully established. We lament that lust of domination

which gave birth to the present war, and hath prolonged and ex-

tended the miseries of mankind. We ardently wish to sheathe the

sword and spare the further effusion of blood ; but we are deter-

mined by every means in our power to fulfil those eventual en-

gagements, which have acquired positive and permanent force

from the hostile designs and measures of the common enemy.

Congress have reason to believe that the assistance so wisely and

generously sent, will bring Great Britain to a sense of justice and

moderation, promote the common interests of France and America,

and secure peace and tranquiUity on the most firm and honourable

foundation. Neither can it be doubted that those who administer

the powers of government within the several States of this Union,

will cement that connection with the subjects of France, the bene-

ficial effects of which have already been so sensibly felt. Sir,

from the experience we have had of your exertions to promote

the true interests of our country, as well as your own, it is with

the highest satisfaction Congress receives as the first Minister from

his Most Christian Majesty, a gentleman whose past conduct affords

a happy presage that he will merit the confidence of this body, the

friendship of its members, and the esteem of the citizens of Ame-
rica.

i>

Dr. Franklin having been elected Minister Plenipotentiary

to the court of France, his letter of credence was agreed to by

liii

I
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Conjrrcss on the 21st October '78. Dr. Franklin was the

first Minister Plenipotentiary to a foreign court, appointed by

this country. In September '79, Mons. Gerard had a private

audience of Congress in order to take leave. Ho was suc-

ceeded by the Chevalier do La Luzerne. The Chevalier de

La Luzerne took leave of Congress in April '84, and was suc-

ceeded by M. de Marbois as Charge d' Alfaircs. In January

'84, Dr. Franklin obtained permission of Congress to return to

this country, after having made repeated applications for this

indulgence. Dr. Franklin had the uncommon honour and

good fortune of taking a principal part in forming the two

most important treaties made by America ;—the Treaty of

Alliance and Commerce with France, and the first treaty with

England, in which the mother country acknowledged the in-

dependence of these United States. His name stands on both

these instruments. His long residence in France, it is well

known, was very agreeable to the French court, though we
have never been able to ascertain the grounds of a remark,

often made, that this arrangement was effected by the in-

trigues of M. de Vergennes, who found Dr. Franklin more ob-

sequious than either of his colleagues. Dr. Franklin was

named Envoy at the court of Versailles with uncommon pro-

priety. He was the oldest Commissioner in Europe, advanc-

ed in life, and on account of his great celebrity in philoso-

phy, he undoubtedly possessed very considerable influence.

No man did more in Europe for this country. He was em-

ployed to much more advantage abroad, than he could

have been at home, for he possessed talents, manners, and ad-

dress, exceedingly suitable to his station and the affairs in

which he was engaged.

In March '85, Mr. Jefferson was chosen Minister Plenipo-

tentiary to succeed Dr. Franklin at the court of Versailles.

Mr. Jefferson had been engaged in a great deal of important

business at home ; but before this period, he had not been

employed abroad, though elected to the commission for the

peace with England.



( hi )

CHAPTER nr.

if CONVENTION OF 1800 WITH FRANCK.

Ifffcrson elected again to France—De la Luzerne is succeeded by de

Moustier—JUorris succeeds Jefferson and Ternan de Moustier—'

French Revolution embarrassing to Government— Perplexing ques-

tion whether a Minister should be receivedfrom the French Republio

"—Mr. Ocnet—Death of the King—Less enthusiasm for the Revolu-

tion— Very difficult J^egotiation with Genet—His demands examined

—Munroe goes to France—Government solicit the recal ofGenet—

•—Dismissed—Is succeeded by Fauchet—More temperate—Adet suc-

ceeds Fauchet—Outrage on Fauchet—France extremely dissatisfied

with state of things -^Jay''s treaty—Pinckney succeeds Munroe—J^ot

received by the Directory—Ordered to leave France—Extraordinary

proceeding—Pinckney^ Marshall, and Gerry appointed—JVot re-

ceived, though cards of hospitality sent them— W. Y. Z.— Talley-'

Tand proposes to treat with one Commissioner only—Rejected—

Pinckney and Marshall leave France—Gerry remains—Hostilities

—-Talleyrand brings on, by means of Pichon, another Negotiation-

Ellsworth, Murray, and Davie appointed to France—Properly re-

ceived—First Consul—Convention—Bonaparte desirous of Peace.

In October '87, Mr. JeflTerson was again elected minister to

France for three years.

M. de La Luzerne, having obtained from his court permis-

sion to return, the Count de Moustier was appointed by His
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( hristian Majesty to sucoccd him. Tlie Inttor ^cntlomnn nr-

livctl in Amrrica in 'HS, and luul tho usiml audience willi

Congress in February of the saine year. M. do Mnusticr*

was tfi»5 last envoy sent by Louis XVI. to this country, and

the first French minister recognized by the Federal Govern-

ment. He remained till 17*)(). Gouverneuj- Morris of New-

Jersey succeeded Mr. Jefllerson in the early part of the year

'92, and Colonel Ternanf, the Count de Mousticr, both as

Ministers Plenipotentiary.

The Federal Government, just after its organization, was

embarrassed by a very difficult and perplexing negotiation.

America had scarcely achieved its own independence when a

revolution began in France. A very strong and universal

sympathy was immediately awakened in the people of tho

United States. The great tcras of that revolution were cele-

brated in this country by civic feasts, where the red cap of

liberty was passed from head to head,—the well-known airs

of Ca ira, Les Marseillais and La Carmagnole were sung in

the theatres, streets, and on public occasions—the tri-colour-

ed cockade was worn by most of the citizens—the "taking of

the Bastille," the "declaration of the rights of man," and "the

citizen," the "abolition of feudal rights" and of "honorary

distinctions," the " confederation of the French,"—were com-
memorated with the roasting of oxen, and other tokens of joy.

In the language of the day, the American people were dispo-

sed to " fraternize" with the French nation. At the moment
of the greatest exaltation and most heated state of the public

mind, a war broke out between France and England ; and
though actual hostilities were first committed by the French,

the conduct of Great Britain was viewed with deep sensibility

and almost general indignation in America.

* M. de Moustier was still living in 1620, near Versailles. He has
been conspicuous for his attachment to the royal family. In 1792 ho
left France, and did not return till 1814.

) We find this name in the iMoniteiir (A. I. No. 6G) written. Terna.nr.
II
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In the course of this business there arose a question ot" un-

usual delicacy and difficulty : not only whether a minister

should be received at all from the French Republic, but

whether he should be received unconditionally. It was the

first time these questions had been submitted to the conside-

ration of the administration, and they were now presented

under circumstances of peculiar embarrassment. The go-

vernment was, itself, hardly established, before it was under

the necessity of deciding upon the claims of a new state,

erected from the ruins of one of the most powerful nations of

Europe. No one doubted but that the ancient government

of the Bourbons was for the moment overthrown in France

—

the king was in the Temple, a state prisoner, the noblesse

and clergy had emigrated, the army was disorgcnized and suc-

ceeded by the national guard, the Austrians and Prussians had

either been expelled, or had retired beyond the Rhine, and

the National Convention, having met in September 1792, de-

creed the abolition of royalty and the foundation of the Re-

public. It was quite obvious, that the progress of the Revo-

lution had been regular and systematic. The crimes and

bloody deeds of that period do not admit of defence, but they

were susceptible, at the time, of an explanation. No great

and sudden changes in a highly civilized condition of society

take place without violence ; and when every sort of govern-

ment, every description of police or authority was obliterated,

atrocities could not excite much astonishment in a city of the

size of Paris, already too well known in history by one of the

bloodiest transactions of which we have any record. The

death of the King, whatever feelings of horror and indigna-

tion it might awaken, was considered by many as a political

event ; even indeed by those eminent men, whose proceedings

in the Old Jewry have only been rescued, by the eloquence

of Mr. Burke, from that common and vast grave, into which

the numberless writings and dissertations on the French Re-

volution have fallen. It was one more sacrifice, as Louis of-

ion said himself, to tho Rovolution. F-very step, bloodv os

•t.\
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they certainly were, the French people seemed to gain some-

thing on the score of liberty. Through the different stages

of the States General, the union of the three orders, the Na-

tional Constituent Assembly, the Legislative Assembly, and

the National Convention, when the Republic was decreed, the

freedom of the citizen was apparently making a conquest over

the oppressions and abuses of the ancient monarchy. It seems,

therefore, just to remark, that if the Republic was not estab-

lished, at least the monarchy was overthrown. There was,

also, a strong feeling of confidence in America that the Re-

volution would succeed ; not only, because it was the gene-

ral and most ardent hope and wish of the people, but the

complete success of their own undertaking naturally led them

to believe, that the efforts of a nation in the same cause

would be attended with results equally fortunate.

We find that the Cabinet determined with an unanimous

voice to receive the French Minister, but a difference of opin-

ion appears to have existed, as it respects the conditions with

which this act should be accompanied. Louis XVL had per-

sonally been a constant and great friend and benefactor to

America. His portrait and that of the queen, a present to the

Congress of the Confederation, for a long time hung in a con-

spicuous place in the hall of that assembly. The first cele-

brated treaty of alliance and commerce had been concluded

and signed in his name, and by his ministers, and the Repub-

lic, whose representative now presented himself to the notice

of the people and the administration, was founded in the

blood and on the wrecks of the Bourbon family. At the same

time, the royal government was, still, nominally in existence.

It was recognized by all the principal powers of Europe ; and

was exercised by a regency at Coblentz on the Rhine, in

the name of Louis XVI., while he lived, and at his death, the

Dauphin, his son, then a prisoner in the Temple, was imme-
diately proclaimed by the title of Louis XVII. A civil war,

limited in extent, though remarkably destructive of life, also

raged with uncommon fury in the Bocage or La Vendee.
- wJt
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This was the situation of things. The Republic was in pos-

session of the authority and of the territory belonging to the

French nation ; and the probability was slight, indeed, that

the royal government could be restored. It was, therefore,

by no means a departure from the laws of nations to receive

the French Minister ; and this the President resolved to do,

without any qualifying or explanatory act. Louis XIV., by

acknowledging the Pretender, gave great offence to the Eng-

Hsh Government ; and it was alleged to be one ofthe principal

causes of the war that England declared at the time against

France. The subject of recognizing new governments has

been a vast deal discussed, but no precise rules have been

laid down for the regulation of states in this particular. Wri-

ters place, perhaps, more stress upon the circumstance of ac-

tual possession than any other. Foreign nations have obvi-

ously no right to interfere in the domestic concerns of other

countries ; but when one party is obviously in possession of

the power and territory, the neutral state is fully warranted

in acknowledging it. And if the first party should be finally

overthrown and expelled, the successful one would not have

just cause of complaint against the neutral. The reason of

this rule is apparent. It is highly desirable that the inter-

course of civilized nations should be maintained, and the im-

propriety, nay, the impossibility of the case precludes a close

investigation into the domestic affairs of foreign states.

Mr. Genet, appointed by the Executive Council Minister to

the United States, in January, 1793, arrived in this country,

in April of the same year, in the Ambuscade frigate. He
landed in Charleston, South Carolina, and was received with

marks of respect, attention and enthusiasm. While at Charles-

ton, Mr. Genet authorized different persons to fit and arm

vessels, to enlist men in that port,—and gave commissions

to cruise, and commit hostilities upon nations, with whom the

United States were at peace, the port of Charleston being

particularly convenient for the purpose of molesting the Eng-

lish West India trade. Captures, made bv those vessels, werf

i
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soon brought in ; and the French Consuls begun, at onco, un-

der the authority of the Minister, to try, condemn, and autho-

rize their sale. Mr. Genet was not at this time accredited as

a foreign Minister by the Government of this country. He did

not arrive at the seat of government, Philadelphia, till tlio

middle of May. His progress through the country, from

Charleston, was attended with every circumstance that could

manifest the very deep interest the people took in the French

Revolution, and the satisfaction with which a representative

from that republic was received in the United States. The

Minister must have been well satisfied, that the nation were

exceedingly desirous of a union with France ; and were quite

prepared to enter, with that country, into a war against the

monarchies of Europe. These sentiments soon became deeply

impressed upon the mind of Mr. Genet,—a man, obviously, of

a sanguine temperament, heated and excited by the passions

and politics of the times.

It is quite in course, here to mention a circumstance, that

first appears to have allayed the fever heat of the public

pulse ; to have awakened the earliest feelings of distrust in

the political success of the French. We allude to the death

of the King, which happened about this period, and whose

willingness to engage in our Revolution was undoubtedly re-

membered with gratitude. The Americans, at first, beheld the

French revolution with a feeling ofdelight and admiration, un-

mingled with that intense anxiety, and often extreme despon-

dency, with which they watched the progress of their own. But,

left entirely free to examine and deliberate, in a short time, the

atrocities that accompanied it, and that seemed to accumulate,

as the abuses against which they were levelled disappj^ared,

produced a slow, but unfailing re-action in the public mind.

This act of the National Convention, without doubt, weakened

their party in America. The sacrifice, even if thought neces-

sary in a political view, was, nevertheless, a violation of jus-

ticp, and the rights of the citizen ; for, if Louis was no lonirrj

i lit
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a king, he was still a man, a citizen, according to the laws of

the French Republic. These circumstances made a suitable im-

|)ression upon the American people, always accustomed to the

ll>rms of an equal, though undeviating justice. From the 10th

of August, 2d of September, and the period of the King's exe-

cution, the revolution decidedly lost friends in America. This

sentiment pervaded the breasts of men whose devotion, even

to the French Republic, was beyond suspicion. The cele-

brated Thomas Paine, it is known, voted against the death of

Louis ; though, as Marat artfully insinuated, being a Quaker,

he was in conscience opposed to capital punishments.

" France," said Thomas Paine, in the convention on the ques-

tion of " Sursis,^^ " has now but a single ally, the United

States. The person, to whom the present discussion relates,

is regarded by that people as their best friend. His execution,

I assure you, will diffuse among them a general grief. I pro-

pose to you to conduct Louis to the territory of the United

States. After a residence of two years, Mr. Capet will find

himself a citizen of Aniorica. Miserable in this country, to

which his absence will be a benefit, he will be furnished the

means of becoming happy in another."

In April 1793, the celebrated Proclamation of neutrality

was issued.* The historian of the first President makes the

following remarks in relation to that subject :

—

"This measure derives importarce from the consideration that

it was the commencement of that system to which the American

* " Whereas it appears, tJiat a war exists between Austria, Prussia,

Sardinia, Great Britain, and the United Netiierlands on the one part,

and France on the other ; and the duty and interest of the U. States

require, that tliey should with sincerity and good faith adopt and pur-

sue a conduct friendly and impartial towards the belligerent powers
;

I have, theref.re, thought fit, by these presents, to declare the disposi-

tion of the U. States to observe the conduct aforesaid towards these

powers respectively; and to exhort and warn the citizens of the U.

States, carefully to avoid all acts and proceedings, whatsoever, which

may in any manner tend to controvert such dispositions. And I do.

hereby, also, make known, tliut whosoever of the citizens of the IJ.

w
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Government afterwards inflexibly adhered, and to which much of

the national prosperity is to be ascribed, it is not less important

in another view. Being at variance with the prejudices, the feel-

ings, and the passions of a large portion of the .Society, and being

predicated on no previous proceedings of the legislature, it pre-

sented the first occasion which was thought a fit one for openly as-

saulting a character around which the atfections of the people had

thrown an armour, theretofore deemed sacred, and for directly

criminating the conduct of the President himself. It ivas only by

opposing passions to passions, by bringing the feelings in favour of

France in conflict with those in favour of the chief magistrate, that

the enemies of the adminisiration could hope to obtain the victo-

ry."

The Cabinet declfirod, also, by this instrument, tlic construc-

tion it intended to put on the * 11th article of the treaty ol'

alliance with France. This article imposed, among other

things, upon the United States the obligation of protecting

the Lslands belonging to the French in the West Indies, sev-

eral of which fell, about this time, into the hands of the Bri-

tish. A step of this kind would have led to an immediate

declaration of war on the part of Great Britain. This article

V
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States shall render himself liable to punishment or forfeiture under the

laws of nations, by committing, aiding, or abetting hostilities against

any of the said powers, or by carrying to any of them, those articles

which are deemed contraband by the modern usage of nations, will no(

receive the protection of the U. States against such punishment or for-

feiture ; and farther, that I hare given instructions to those officers to

whom it belongs, to cause prosecutions to be instituted against all per-

sons who shall, within the cognizance of the Courts of the IJ. States,

violate the laws of nations with respect to the powers at war, or any of

them."

Done, &c.

GEORGE WASHINGTON.
By the President,

Th. Jefferson.

* See Treaty in 2d Cbapfpr. mM
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was considered to bo applicable to a defensive war only, and

that good liiitli did not require that America should take any

part in the war, till the present French government was obvi-

ously and firmly established. The last ground was, perhaps,

a just and sound one, but in receiving Mr. Genet, the admi-

nistration had furnished the only proof in its power, that it con-

sidered the French Republic placed in a secure situation.

Whatever government America recognized as existing in

France, had a right to require the fulfilment of the guarantee.

Some doubt might reasonably prevail as to the other ground

assumed by the Cabinet, not only from the phraseology of the

article, but from the extreme difficulty of siscertaining, in all

cases, the true character of a defensive or offensive war. The

act of the war itseff, the mode of conducting it may be alto-

gether offensive, and yet the immediate cause, defensive. Na-

tions may be driven to hostilities by the oppressive conduct of

others. Few manifestos of war are publislied, that do not pre-

sent to the world abundant reasons for a resort to arms. The

article is, therefore, incomplete, because it does not admit of

an immediate and general application. The party called

upon to execute it, is at liberty to construe it, and is at all

times the judge, whether assistance is justly required. When
this article was prepared, it appeared highly favourable to the

United States. France was, by far, the strongest power, and

there was little probability, indeed, that it could soon need

the assistance of America. But, at best, the construction of

the government is an implied one, for the language ofthe ar-

ticle, itself, is plain and on the surface very free from ambi-

guity.
^

We shall now give a brief sketch of the proceedings of Mr.

Genet with this government. He came to this country au-

thorized to conclude an alliance both defensive and offensive.

We cannot do better than give his own words. It is not only

a specimen of the language, but of the sentiments and feel-

ings of file timr«.
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•'.Single ajjain^t inniiniorable hordes of tyrants and slaves, who

mpnace Iicr rising liberty, the French nation would have a right to

reclaim the oltlig.ilions imposed on ti»e United Stales by the trea

ties she has contracted with them, and which she has cemented

with hor blood ; but stron:^ in the greatness of lier means and of the

power of her j)riiici|ilcs, not less redoubtable to her enemies than

the victorious arm which she opposes to their rage, she comes in

the very time when the emissaries of our common enemies arc

making useless efl'orts to neutralize the gratitude— to damp the zeal

—to weaken or cloud the view of your fellow citizens—she comes,

I say, that generous nation—that faithful friend, to labour still to

increase the prosperity, and add to the happiness, which she is

pleased to see them enjoy.—The obstacles raised with intentions

hostile to liberty by the perfidious ministers of despotism—the ob-

stacles, whose object was to stop the rapid progr'^ss of the com-

merce of the Americans, and the extension of their principles, ex-

ist no more. The French republic, seeing in them but brothers,

has charged me to propose to your government, to establish in a

true family compact, that is, in a natioi.al compact, the liberal and

fraternal basis on which she wishes to see raised the commercial

and political system of two people, all whose interests arc confound-

ed."

It was witli the feeling and sentiments disclosed in this let-

ter, spread very wide through the community, that the govern-

ment had to contend. The struggle was a most difficult one
;

for, with the American people, the. e feel ngs were not only

pure and sincere, but they were permanent. They were feel-

ings, with which the country was inspired at the time of its own
revolution ; and they entered, as a principal element, into the

ibrm of the government, and the organization of society. They

appeared at this moment, it is true, inflamed and aggravated

by sympathy for the French, and by indignation at the efforts

of the European governments, directed against the republic
;

but it was not a frenzy of the hour, like the scene exhibited

in France. America manifested its true legitimate disposition,

partaking of tin* influenco of the times.

m i
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We shall cxamiiio those parts of Mr. flenot's chiiins, only,

that involve principles of the public laus of nations, or that

illustrate the system adopted by this country.* This iiupiiiy

is not entirely without its advnn^affi's. It hiis been iIk.' a-ni oi

the government, since th.it period, to follow the policy then

promulgated ; and the principal duties, inciunb.'nt on ncutra

nations, may be ascertained, by an examination of the de-

mands of the French minister. Not intending to mention the

instances of violation of public law that occurred, we shall

confine ourselves to the general principles for which Mr. (Ic-

net contended. He asserted "a right of arming in our ports,

of enlisting our citizens, and of exercising consular jurisdic-

tion ;" and denied to the government the right, either of " re-

straining him, or punishing them." This is the language, and

the substance, of the demand.f The (juestion was, not ofa ves-

sel arming in her own defence, as no cases of that description

had been reported ; on the contrary, the orders of the govern-

ment were directed against vessels that were manned, armed

and equipped in our ports, for the purpose of committing hos-

tilities on the subjects of a state with whom this country was

at peace. The proclamation of April 22d, did not allow this

practice. That instrument enjoined upon the citizen to ob-

serve a friendly conduct towards all belligerent powers, " ac-

cording to public luw, and the special treaties existing be-

tween thorn and this country." A preparation of hostilities

is the reverse of this deportment. The treaty with France, of

'78 did not allow it ; for it permitted only (17th art.) the arm-

ed vessels of either party to enter with their prizes, and to de-

part freely from the ports of the other. No :)ossible construc-

tion of that article can, in any way, justify the manning and

equipping of vessels, to commit hostilities ; neither do the

* Letter of Mr. Jcflerson, of August, 1703.

f Seeliis note of Miiy 25, 1703. to the vSeoretary of State.
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liius nt' nations,* or treaties uilli other st»it«>s, at all, authorize

this proeee(hn<j;. These treaties are u part of the law of the

land, and it is ineunibent on the proper law tribunal to en-

force their provisions. Tlie citizens can, therefore, have no

* Vattnl, vol. ii. p. ^'Vi. Ili'i'c \\(' nv to consitlcr tho ohligntions and

vighfs flowiiisr from ii»'iitrulity. lii order riiilitly to undcrstnTid this

question, wc must avoid confoimdiiijr what may lawfully ln' «loiie, l»y

a nation that is free I'roin all onjL'aynnciits, with what she may do, if

she expects to be treated as perfectly neutral in a war. As long as a

neutral nation wishes sseeurely to enjoy the advantages of her neu-

trality, she must, in all things, shew a strict imjiartiality towards tho

belligerent powers ; for, should she favour one of the jiartics, to the

prejudice of the other, she cannot complain of being treated by him as

an adherent and confederate of his enemy. Her neutrality would bo

a fraudulent neutrality, of which no nation will consent to be the dupe.

But the present question is, to determine what may lawfully be done
;

not what prudence may dictate, according to circumstances. Let us,

therefore, examine, in what consists that imjiartiality which a neutral

nation ought to observe.

It solely relates to war, and includes two articles. 1. To give no as-

sistance v/here there is no obligation to give it ; nor voluntarily to fur-

nish troo|)s, arms, ammunition, or any thing of direct use in war. I do
not say, " to give assistance equally," but, " to give no assistance;" for

it would be absurd, that a state, at one and the same time, assist two

nations, at war with each oilier ; and besitles, it would he impossible

to do it with equality. 2. In whatever does not relate to war, a neu-

tral and impartial nation must not refuse, to one of the jiarties, on ac-

count of his present quarrel, what she grants to the other. This does

not deprive her of the liberty to make the advantage of the state still

serve as her rule of conduct, in her negotiations, her friendly connex-

ions, and her commerce. When this reason induces her to give pre-

ferences, in things which are ever at the free disposal of the possessor,

she only makes use of her right, and is not chargeable with partiality.

I have said, that a neutral state ought to give no assistance to either

of the parties, when " under no obligation to give it." This restriction

is necessary. We have already seen, that when a sovereign furnishes

the moderate succour due in virtue of a former defensive alliance, he

does not become an associate in the war; (§ 101) he may, therefore,

fulfil his engagement, and yet observe a strict neutrality. When a war

!>reaks out between two nations, all other states, that are not bound

n
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right to violate the provisions of fhoso treaties. If the eitizens

themselves were not possessed of the privilege of committing

acts of hostility, or offence, against those states with whom
the nation was at peace, we are not aware of any provision of

national law, or, in the particular ea.>e now under considera-

tion, of any provision of tlu; tr(!aly of '7H, tliiit can confer this

right or power upon an alien. Again, the arming and ccpiip-

ping of vessels, is, obviously, an act of sovereignty ; an act that

cannot justly he exercised in the United States, without the

permission of the government.^ As to the treaty, these are the

words of the 22d article, the oidy one, tvit/i (he exception alrea-

dy mentioned, that relates to this matter :
—" It shall not be

lawful for any foreign privateers, not belonging to subjects of

his Most Christian Majesty, nor citizens of the said United

States, who have commissions from any prince or state in en-

mity with either nation, to fit their ships in the ports of either

the one or the other of the aforesaid parties." This article

denies the privilege of arming, to privateers of any nation, at

war either with France or America, in the ports of the other

party. The only ground upon which France claimed the pri-

vilege, under this article, was, therefore, that of implication.

The article not expressly excluding French vessels, at a time

when France was at war with England, Spain and Holland,

all on friendly terms with the United States, Mr. Genet insist-

ed with great vehemence upon the use of the right. But this is

not the usual mode of construing treaties, or any diplomatic

instrument. Nations possess and enjoy only what is secured

to them by stipulation. The two parties, in this case, agreed

to exclude foreign privateers ; they are silent as to their own
vessels.

by treaties, are free to remain neuter; and if either of the lielligererit

powers attempted to force them to a junction with him, he would do

them an injury, inasmuch as he would be guiltj' of an infrinj^ement on

their independency, in a very essential point.

-^ Vattel, .1. a 15.
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'^ It was of value to each party, to exclude its enemies Irom nrm-

ini( in the ports of the other, and could in no case embarrass them.

They, therefore, stijMilated so far nnitually. But each might be

embarrassed by permitting* the other to arm in its ports. They,

therefore, would not stipulate to permit that. Let us go back to

the state of things in France, when this treaty was made ; and we

shall find several cases, wherein France could not have permitted

us to arm in her ports. Suppose a war between these states and

Spain. We know that, by the treaties between France and Spain,

the former could not permit the enemies of the latter to arm in her

ports. It was honest in her, therefore, not to deceive us by such a

stipulation. Suppose a war between these states and Great Britain.

By the treaties between France and Great Britain, in force at the

signature of ours, we could not have been permitted to arm in the

ports of France. She could not, then, have meant, in this article,

to give us such a right. She has manifested the same sense of it

again, in her subsequent treaty with England, made eight years

after the date of ours ; stipulating, m the 16th article of it, as in our

22d, that foreign i^rivnteers^ not being subjects of either crown, sho\i\d

not arm against either in the ports of the other. If this had amount-

ed to an affirmative stipulation, that the subjects of the other crowa

might arm in her ports, against u«, it would have been in direct

contradiction to her 22d article with us.'^

It has already been said that Mr. Genet, on his first arrival

in Charleston in April '93, issued commissions to privateers,

and authorized the enlisting of men, both Americans and

Frenchmen, for the service of the Republic of France. An
investigation of this business was undertaken in the autumn
of the same year by the Legislature of South Carolina. Satis-

factory evidence was produced, that several citizens had re-

ceived commissions to enlist men within the United States,

for the purposes of hostility against the enemies of France.

The Governor issued a proclamation in December '93, forbid-

ding these practices, and the law officers of the state were

directed by the Legislature to institute prosecutions against

certain persons, named in the report of the Committee of In-

vestigation. Before this took place, however, two citizens of
9 '

' V
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\\iv. lJnit«Ml Suites, (iideoii flnitieM uimI John SiiiKlctary, Imd

brnii arrtistnd on board a Frencli privateer and eoiidiicted to

prison. Mr. Genet demanded tiieir release in the following

words :

—

" I h.ivo tills motnent bren informed thiit two oftkors in the ser-

vice of the Kcpuhlick of France, citi/ens Gideon Henfiohl and John

Sinsjictary, have been arrested on board the privateer of tlie PVcnch

Kcpiililick, the Citizen Genet, and conducted to prison. The crime

laid to thoir charge, tlie crime which my mind cannot conceive,

and »vlncli my pen almost refuses to state, is the serving of France,

and defending witlt her cliildren the common and glorious cause of

Ubcrty.

" Being ignorant of any positive law or treaty, which deprives

Americans of this privilege, and authorizes oflTicers of police arbi-

trarily to take mariners in the service of P'rance, from on board

their vessels, i call upon your intervention, Sir, and that of the

President of the United States, in order to obtain the immediate re-

leascment of the above mentioned officers, who have acquired, by

the sentiments animating them, and by the act of their engagement,

anterior to every act to tlio contrary, the right of French citizens, if

they have lost that of American citizens."

These two cases include the whole principle involved in the

important discussion of the right of a citizen to commit an

act of hostility, under his own or foreign colours, upon a state

with which his own country is at peace. On this subject we
shall quote the opinions of the Attorney General and an ex-

tract from a letter of the Secretary of State.

'•^ 1st. It may well be doubted how far the minister of France has

a right to interfere. Henfield is a citizen of the United States, and

it is unusual, at least, that a foreign power should interfere in a

question, whether, as a citizen, a man has been guilty of a crime?

Nor can any authority be derived from Henfield being under the

protection of the French Republic, because, being still a citizen, he

is amenable to the laws which operate on citizens, and the very act,

by which he is said to have been taken under such protection, is a

violation of the sovereignty of the United States. If he be inno-

ceat, be will be safe in the liands of his countrymen : if guilty, the
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re«ipocl due hy ono nation to the dcciccii ut' uiiollier, Jemaiuh tliaf

they l»o nrrpiif-trod in.

"2d. Hut llonru'lil in |Mitiishi»l>l<', l)i'«;au'<o (roatirs aio thi' su-

preme law of th<! land, and by triMtios with tiiico ot'tli<> powers at

^nr with h'rancc, it It' HtipuKitcd that thtM'o shall hi; a puacc Uii-

ttvcen their Hul'jectH and the cili/i>ns of the I'nited States.

^' Jd. lie i;^ indict.idle at the (oninion law, hccaiisc hi^t condutl

comes wit»»ii>the description ofdisturhin,!^ the peace of the I'liited

States. If every citizen has that rii^ht, then the nation (whicli

is composed of all its citizen^*) iias a rif,'Iit to s^o to war hy tlu? au-

thority of it-^ individual citizens; hut this is not true, either on the

general principles of society, or hy our constitution, wliicli gl\(!s

(hat power to Conpfress alone, and not to the citizens individually.

Then the first position was not true, and no citizen has a rifjhl (o

go to war of his own autiiority, a'ld for what he docs without ii<.^hl.

he ought to be punished. Indeed, nothing can be more obviously

absurd than to say, that all the citizens may be at war, and yet the

nation at peace. It has been pretended, indeed, that the engage-

ment of a citizen in an enterprize of this nature was a divej^tment of

the character of a citizen, and a transfer of jurisdiction over him

to another sovereign. Our citizens are certainly free to divest

themselves of that character by emigration and other acts, mani-

festing their intention, and may then become the subjects of another

power, and free to do whatever the subjects of that power may do.

But the laws do not admit that the bare commission of a crime

amounts of itself to a divestment of the character of citizen, and

withdraws the criminal i'rnm their coercion. They would never

prescribe an illegal act among the legal modes by which a citizcti

might disfranchise himself; nor render treason, for instance, inno-

cent, hy giving it the force of a dissolution of the obligations of

the criminal to his country."

By the direction of Mr. Cloiiet, some of the French con.suls

established admiralty courts in this country, and exorcised ad-

ipiralty jurisdiction over vessels taken by French cruizers. This

assumed right deprived our own courts in all cases of juris-

diction over vessels brought into our waters, or claimed in

our waters as prizes of one of the belligerents. It could not.
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therefore, be permitted to our own tribunals to ascertain, un-

der any circumstance, whether prizes, claimed as such, were

lawful prizes or not. Mr. Jefferson concluded a convention

at Versailles in November 1788, with Mr. de Montmorin, one

of the Secretaries of State, defining the powers, privileges,

and duties of consuls. This convention was to remain in

force twelve years ; but it contains no stipulation, whatever,

allowing consuls to exercise admiralty jurisdiction. Neither

does the Treaty of '78 cede any such power or jurisdiction to

the French consulates. The courts of die United States can-

not pretend to exercise a jurisdiction over vessels taken on

the high seas, for it is matter of common usage, that the de-

cision of all such questions shall be referred to the courts of

the sovereign of the captor. This right is, moreover, con-

firmed by the 17th article of the Treaty of '78. The United

States have never pretended to enquire into the validity of it.

But as they have, in no public act or instrument, whatever, di-

vested their own courts of the cognizance of all offences com-

mitted within their own waters, the French consulates obvi-

ously usurped power that belonged to other tribunals. It is

not only the right, but, also, the duty, of the United States, to

protect the vessels of neutrals within their own jurisdiction.

Indeed, this provision is inserted in most of their treaties, par-

ticularly with France itself. Nations differ as to the distance

to which this right extends, but in no case is the distance

claimed (except in the doctrine of close seas) so great, as to

make the rule unreasonable. A re"3onable distance, there-

fore, under all the circumstances of the case, is the extent of

jurisdiction to which this right is applied. If our courts have

not this jurisdiction, it is quite evident, that neutrals may be

taken in our harbours, from our wharves, and condemned as

legal prizes in our own cities, by the agents of a foreign gov-

ernment. Various violations of our sovereignty were at this

time committed by French cruizers, and equally of our juris-

diction by French consulates. The government, however,

ronducted itself with stpadines? and firmness: and the vossels.
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thus illegally taken and tondemned, wherever they could be

reached, were restored.

The language of Mr. Genet was also unbecoming and ex-

ceptionable. The following passages, extracted from a letter

of Mr. Jeflerson, the Secretary of State, are especially obnox-

ious to censure. We have thought it necessary to mention

them, as the recall of Mr. Genet was solicited by this govern-

ment. The reader will be satisfied, we believe, that it was

not done without abundant reason.

" The philosophical principles proclaimed by the President.

" This refusal tends to accomplish the infernal system of ihe king

of England, and of the other kings, his accomplices, to destroy by

famine French freemen and freedom.

" In vain the desire (o preserve pence leads yon to sacrifice the

interests of France to this interest of the moment, in vain the thirst

of riches preponderates agfainst honour in the political balance of

America ; alt this management, all these condescensions, all this

humiliation, end in nothing. Our enemies laugh at it, and the

French, too confident, are punished for having believed, that the

American nation had a flag, that it had some respect for its laws,

some conviction of its force, and that it had some sentiment of its

dignity. It is not possible for me to paint to you all my sensibility

at this scandal, which tends to the dimmution of your commerce,

to the oppression of ours, and to the debasement and vilification of

republics.

" If our fellow-citizens have been deceived, if you are not in a

condition to maintain the sovereignty of your people, speak ! we
Lave guaranteed it, when we were slaves. We know how to ren-

der it respectable, being free."

The pretensions of the French minister, coupled with the

mode in which they were asserted, not only to the govern-

ment but even to the people, made it at last absolutely neces-

sary that an application for his recall should be transmitted.

The American minister at Versailles was, accordingly, direct-

ed, in the month of August 'D3, to request that a successor

might be appointed to the envoy in this country. Mr. Genet
was recalled with an expression of the disapprobation of his

f t%
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govcrnmont. About tho same tiino, the recall of Gouverncur

Morris was, also, solicited. To this the American govern-

ment acceded. Ife was replaced hy Mr. Monroe, and Mr.

Fauchet siicce('ded Mr. (lenet. It is proper, however, to say

that in consequence of intelligence having been received that

Mr. Genet was fitting <»ut two expeditions in the territory of

the United States against Spain, the government determined

to suspend his fundi >ns within — days, unless one or the

other house of Congress should not thijdi it advisable. Con-

gress obviously had nothing to do with this business.*

We may be permitttMl in this place to make a remark or

two on the condu(;t of Mr. Genc^t. The circumstances of tho

times, and the fact that his recall was the first exercise of that

sort of power by the government, give more than usual im-

portance to his case. Mr. (ii'iut did the cause of the Revo-

lution a serious injury in America. His intemperate lan-

guage, his extraordinary communications, irritated the go-

vernment, and alarmed the grave thinking part of the nation.

No negotiation-^ could be held w th him, and though his ap-

pearance here awakened a vast j)opuIar feeling in his favour,

as the presence of any other minister from the " Republic"

would liave done, we have no doubt but that his public con-

duct very soon produced a serious re-action, fatal indeed to the

expectfitionsof the Nalionul Convention. Never was one na-

tion more disposed to unite with another, than vvas America

with France. Mr. Genet's vi<»!ence, and d< plorable igno-

rance of the indispensabl<! diph mit'c forms, raised a great

party against him, who to say the lea-t, vvoull, under other

circuaistunces, have been neutral. They came forward to

* Mr. Gonnt (somntimos writton in the Monitcnr Gnnest,) wa.s ap-

pointed, early in the Revohition, a Char-r to St. IVtorsltnrj.' ; but the

Empress refused to recoivo or acknov\ le(l;re him. Me then went to

Holland, and was subsccpiently appointed to the United States. Some-
time in the year '93, lie appears to have hecn denounced at the soci-

ety of " Jacoi)ins" in Paris, for havinjr enihroilitMl (hronille) his ffovcrn

inent " with Wnshiiiatoii."
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igno-

great

other

ird to

son-

bvcrn

muiiituin the dignity ol' the government, whose duties were

interrupted and even dictated by a foreign functionary—to

preserve the country from a war, into which they were about

to be involved without the consont and ahnost the knowledge

of their own rulers. This state of things, also, brought out

with zeal, activity and firmness all those men, who had been

concerned in establishing the Federal Constitution. The
work, so recently completed, was in great jeopardy. Part of

the danger arose from the steps taken by the French envoy

;

and it was unavoidable, but that a part of their opposition

should be directed against him and his cause. A large por-

tion of this party became opposed to the Revolution, because

they were alarmed for the constitution. In truth, the re-ac-

tion, caused by Mr. (lenet's intemperance and violence, was

one of the circumstances that enabled the government to sup-

port in a tolerably elHcieiil manner, its system of neutrality.

If he had conducted himself with the discretion and propriety

his successor, Mr. Fauchet, it is in some degree doubtful

whether, with all the advantages derived from the personal

character of the President and the talents of the Cabinet,* the

administration would not have been compc^lled to recede.

Mr. Fauchet arrived in this country in February '94. The

consuls having assumed admiralty powers, and having in other

respects interf.^red with the exercise of the laws, the exequa-

tures of several were withdrawn. One of the most striking

violations of the laws of the country was the case of

M. Duplaine, Vice Consul of France at Boston. He as-

sisted a party of armed men from the frigate La Concorde,

then lying in Boston harbour, to rescue a schooner, called the

Greyhound, taken by a French privateer, from the hands of

an officer of the United States' Court, in August '93.

f

* Mr. Adams was tlicn Vitp Presidi'iit, and Mr. JclitTSon and Mr.

Hatnilton were botli in the Cabinet. The country has never seen a

more powerful administration.

1
George Washin;,nt)ii, Prcsid«'Ml ot'thr t'nited Htutes of America, to

tli wJioni it may concern :—The Jjieur Antoine Charboimet Duplaijic,

t-
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Mr. Fauchet, instructed to renew the applications made by

Mr. Genet, for an alliance, or a guarantee of the islands in the

West India seas, or for aid in money, munitions, and naval

stores,—was principally engaged, during the short time he

remained in this country, in remonstrating again it the deci-

sions of our courts, in relation to prizes taken by French pri-

vateers, or in soliciting the interposition of the executive.

That part of the constitution which separrtes the executive

from the judicial authority, was little understood by the mi-

nisters sent to America by the European states, during the

heretofore having produced to me his coinniission as Vice Consul for

the Republic of France witliin the States of New-Hampshire, Massa-

chusetts, and Rhode-Island, and having thereon received from me an

exequatur, bearing date the 5th day of June, 179.% recognizing him as

such, and declaring him free to exercise and enjoy such functions,

powers and privileges as are aHowed to Vice Consuls of the French

Republic by the laws, treaties, and conventions in that case made and

provided ; and the said Sieur Duplaine having, under colour of his

said office, committed sundry encroachments and infractions on the

laws of the land, and particularly having caused a vessel to be rescued

with an armed force, out of the custody of an officer of justice, who
had arrested the same by process from his court ; and it being, there-

fore, no longer fit nor consistent with the respect and obedience due

to the laws, that the said Sieur Duplaine should be permitted to con-

tinue in the exercise and enjoyment of the said functions, privileges,

and powers, these are, therefore, to declare, that I do no longer recog-

nize the said Antoine Charbonnet Duplaine, as Vice Consul of the Re-

public of France in any part of these United States, nor permit him to

exercise or enjoy any of the functions, powers, or privileges allowed

to the Vice Consuls of that nation ; and that I do, hereby, wholly re-

voke and annul the said exequatur, heretofore given, and do declare

the same to be absolutely null and void from this day forward. In

testimony whereof, I have caused these letters to be made {latent, and

the seal of the United States of America to be hereunto affixed.

Given under my hand, this day of in the year

of our Lord 179.% and of the independence of the United States of

America the eighteenth. GEORGE WASHINGTON.
By the President

:

Th: .Ikiferson.
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lirst ynars of tlio ^ovenuuoiit. It soeins to have \wvn a scin'-

rul belief, that the execiitive was authori/ed to interpose, and

set aside or direet the decisions (»f the eoujts. Mr. I''anchc(

niadc! f^piat complaints of the vioiition of our neutrality l»y Bri-

tish cruisers ; and, iji some instances, his (^oiiiplaintswcre well

foundi;d. Tirilish vessels did, undoubtedly, c(juip in our ports,

and anchor, with (heir prizes, in our naters, particularly in

liVnnhaven bay, and other [)arts of the C'lte-^aiMake. I'''>reiiin-

ers, and our own citizens in some cases, armed vesstds pri-

vately, tor ill<!gal purpos(!s. But the reproa<'hes uttered at this

lime a«Tainst the government, and particularly the; courts of

law, are entirely groundless. Many intricate questions came

before those tribunals ; (juestions ncrw to them, and embar-

rassed by the confusion often arising from the mixture of stat(;

and national sovereignty, and entering very deeply into a v.isl

and obscure range of neutral and l)clli;>crent ri<;hts. Some of

those cases were not divested of all appearaiu;e of fraud and

collusion. The just diities of a neutral nation were occasion-

ally overlooked, in iIk; t(Mnptations that an evasion of the

laws offered ; but tin; decisions of the courts were dcdivered

with firmness, intelligence and impartiality. VV'c can now

judge of them, without any of the excitement or predilections

of that day. Every principle of public law, then touched up-

on, has been confirmed by tiie whole practice of the govern-

ment, to the present hour. The administration, acting with

vigour and independence, proclaimed, at an early period, the

system by which its conduct would be regulated. It was

Ktcady and faithful to its j)urposes and doctrines ; and, if its

neutrality was sometimes violated, it is only to be attributed

to the imj)ossibility of executing, with a feeble naval force,

its laws, on so extensiv** a coast, whose deep and spacious

bays, or inlets, jdVorded shelter to the vessels of the bellige-

rents. The numerous and precise instructions issued to its

officers, its freijuenl conununications with th(> state (;xecu-

t'ves, bear witness to the solicitude with which it was ani-

mated to render a full mea-uvc of justice, a.r:cording cither ('<
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in'iitios or public; law, to tlu; «liirt'ront |>ar(ies engaged in the

ilisiistroiis Will- of llnit period. The nation was young, and

unconhnncd ; it had achioved a great e.\ph)it in the separa-

tion from the mother country—so great indeed, that the ne-

cessity of further ellorts, and even dcniids, was not at once

apparent ; the second union was just efjccted,—but the crea-

tion of this govcrnnient was, at lirst, rather known and felt in

the intcni|)erate reproaches and accusations of the two vast

parties, that then niutihated and preyed upon it, than by any

well defined and acknowledged jjower and authority it pos-

sessed, either abroad, or within itself. The state authorities

had existed from the foundation of the country ; they were the

governments, in reality, declared Irei; by the act of July, '70,

and acknowledged sovereign and inilep(;ndent by the peace

of '83 ;—they still continued, perhaps, more jealous of their

rights, from the institution of another power in the midst of

them. There was no navy, no military force ; and the govern-

ment had most difhcult laws to execute, in most ditficult

times. It could not prevent every violation of them ; but it

displayed, on all occasions, a fixed resolution to maintain th(>

faith of treaties, the principles of public law, and the dignity

of the people.

The correspondence of Mr. Fauchet with the government,

though not free from some j)e(uliaritics in diplomatic inter-

course, bears the impression of a more subdued, jneasuied

character, than that of his predecessor. It docs not appear,

that he undertook any justification of the acts or language of

Mr. Cienet ; nor are we aware that any explanations were of-

fered by him, concerning the painful step, the adminisiration

were compelled to take, in relation to that individual.* He

"" A great outrage was conuiiittod on tlio person of Mr. Faucliot,

wlicn about to leave this country. Uc had enil)avke(l on board a

small vessel at New-York, for the purpose of going to New Port. This

vessel, on her arrival in New Port harbour, w as entered by an armed

party from the Africa, a British man of war. then lying there ; and a

Ibrciblc search made, for Mr. Faucliet. and liis ]taper<. JUit, either
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was siu((M,'(lo(l l)y Mr. A(l«'l, wli»» arrived in this eoiinlry iii

lli(^ siiinmer oi'l*'). Mr. Adel was intrusUd, hy ilie eomniiltee

«)!' |)ii)»|ie -nfc ty. uitli a letter addressed to Conjiress ; he also

broiiij.it witii hi i the eoloars fd' the Kreiich llepuUlie. ; wliich

he WIS iiistniet(!d to present to the United Slates, as a return

for those offered to the National Convention by Mr. Munroe.

The eircnnistance of his having brought adisj)ateh addressed

to Coiijiress, instead of the executive, the proper body, under

the constitution, was a cause of ott'ence and reproach with

many. The letters, that Mr. Fauchet had presenti-d, under

.similar circumstances, to congress, iiad been referred, by a

resolution of each house, to the executive, with a retjuest thaf

they mioht be answered. These proceedings were known to

the conuiiittee of pul)lic safety, and the answers had been

received. A second minister, appearing with a letter addressed

havi.iEf rocpivi'.l iiitrllignice that tlic jiiiisdiction ofthc; cuuntiy would

ho violatnl in iiis o\\ ii person, or nut choosini^ to trnist liun.soll" so near

a Hritisli armed vessel, he iiad taken tiie preeaution to hmd at a small

port in the sonnd, w ith all his papers. No explanation havinjr l)ecn

made of this afrair, either hy the British Viee Coiisid, (who know inj,'ly

transmitted an insnlling letter from the IJritish captain to the f^overnor

of Illiode Island) or hy (\iptain Howe, the eonmiander of the Africa,

the execpiatiu" of the eousnl was withdrawn, and tlie vessel ordered to

leave the waters of the United Stales.

Mr. I''aueh( t, f)n his return to France, pu!)lished, in l?[)r, a pamplplet.

witii this title, " t'oup d'ceil sur Ivtat aetucl de nos rapports politicpies

avec les Etats IJnis," &c. It is, of course, a vindication of liie measiuTS

of his own government, but written with Jiioderation. lie admits th.ir

Mr. Gen(!t was indiscreet, and that the consuls exceeded the limits tif

consular ])ow('r. He atlrihiites tiie prejiossessions of \N'asliin^;ton

against the !''reneii, to the deatii of the King, the persecniioii ci" hi.-

friend (jlciieral T.a Fayette, and to the supposed «'nnfidcntial con

ferences of a Mr. Talon', an ai:('nt of Louis XVII., sent secretly

to obtain aid for llie royal government. Wc believe that very litiic

was ever lauu-d of ,Mr. Tah)n; but, according to Mr. I'aucliet, !i(; has

the merit of suggesting to the president the (•(•lebraied cpiestions re-

specting neutrality, on which he re([Ut.'sted the opinion ol" his eabiiiet.

Mr. Fatiehet, believed to be still li\ing, Wiiscinph)yed in nieiiy linncn!'

;il>Ie station::; by llie imperial govenimi'nt. Ii

it
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lo ilic It'iijislativc (Irjmrlmcnl, il wns foiisidt'icd, not only uk

an t'.xprL'ssioii oICl-iisjuo oii (he I'n'sidciit, imt ns r<'iicwiii<r an

:(tt(Mnpt, i'ormcrly practised, to produce jj.aloiisies between

the hraiiches oC f^oviMnment ; ami as in th( nature of an ap-

peal from the decisions of an administration, with whieh

the National (.'onvention were far from bein<f satisfied. We
do not re/crar<l it altogether in this light. The French go-

vernment paid little attention to forms ; great changes had

taken place, very suddenly, in that country ; and their own
business, at home, was transacted in a very singular and eon-

fused manner. Their construction of govermnent, it was easy

enough to understand. It consisted of a legislature, called the

National Convention, a body of a single; branch ; and a sort

of executive, called the Committee of Public Safety. But

it was not easy to comprehend the exact and respective

authority and power of these two bodies. Tluy were no

where well defined ; and the style of conducting public affairs,

at that tiuK;, in France, did not admit either of nmch preci-

sion or regularity. The spirit of the nge was against forms.

The revolution itself had been principally directed against

the artificial arrangements of society, and it had done little

else than destroy them. Mr. Alunroe, the American minister,

was, of course, addressed to the Committee of Public Safety;

but he was received in a full and public meeting of the Na-

tional Convention, and the credentials of his oflice were deliver-

ed to the president of that body. We cannot, therefore, be

surprised, if the French were neglectful ol forms abroad, when

they were thus indifferent to them at home. The American

govermnent was, moreover, a machine somewhat difficult to

be comprehended, at the first l)lush by a foreigner. The nice

division of power into three parts, must have confoumled a

Frenchman, in thoae days, when the lunited and ardent state

of the public mind would, in his own country, have resolved

them, with greater rapidity, into one.

Although Mr. Adet did not abandon tiie original grounds of

complaint— oi' \iolation of neutrality, and of predilection

(i
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sliuxMi to (ircnt Hrilain, by tliis country,—his attention was

princiimlly orrupicd with th(! In'iity, just then roncluilcd with

(iicat Uriliiin, hy Mr. .lay. The "government had tlie uncom-

mon courtesy to [Mit into the hand.s of his prednrcssor a copy

of this instnmniit, obviously not for the purpose of soliciting

rrnifirks on it, hut to present him with exact information con-

eeniin«j the state f»f the relations of America, with Kn^land

;

and as a very forcible illustration of the extreme anxiety felt

by the admiiiistralioii to maintain the utmost cordiality and

conlidcnee with I'laiice. Mr. Fauchet having immediately

left the country, i) fell to the duty of Mr. Ad(!l to go into a

discussion of those |)rin<iples of Mr. .lay's treaty, that, in his

opinion, atl'ected the rights secured to his nation by the treaty

of '78. We have already said, that the National Convention

was exceedingly mortified, in failing to induce the American

administration, either to furnish them aid and supplies secret-

ly, or to enter int(j an open alliance. But the provisions of

the treaty of Novemb(!r, '94, awakened a deep feeling of in-

dignation, and, eventually, of resentment. To that instru-

ment may, immediately, be traeeti the unjust acts of the

French government, that f((llovved upon the ill success attending

Mr. Adet's negotiation ; and the partial state of hostility, that

existed between France and the United States, a few months,

in '99. We shall give Mr. Adet's complaints in his own
words.

" Let the annals of the French revolution be opened, lot the mi-

nutes of that augast sitting be seen, in which the National Conven-

tion received the minister of the United States into its bosom ; the

addresses were not studied, thoy sprung from hearts full of affec-

tion for an allied people, they breathed the feelings which dictated

them, and the American minister found himself in the midst of his

friends. What joy did not the Amoricau (lag inspire, \vhen it waved,

unfurled, in the French senate ? Tender tears trickled from each

eye
; every one looked at it with amazement. There, said they, is

(he symbol of the independence of our American brethren—behold

there the pledge of their liberty ! may victory always attend it

—
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tnny it Icnrl to glory none Imt o. free rind li..|»|iy pf'oplc. Tlicsc'

words, which oscappd from ;i thoii^aiul mouths, \vrrc the oxpresNion

of the '^(•nlitn»Tit^< of a wli- le nation. Was not an '^in>'fran, to pach

I'Veiirhman, ani>th<'r I rctichman ? ho w;'s in'M' 'm- v%.is \ friind,

and that s.icreJ »iim« , ainicNt cjvil dis3cri:jion.s. was t;(|nail', re>|)*'Ct-

ed hv ail. Wiial, ihofi, was dene hy tlie <fo\ emnit iit ? It put in

question, whrtlier it should oxecnto tlu; (roatios to rrceivo the

agents of the relxd and prose •il)ed princes. It made an insidious

proclamation oi' neutrality
; hy its chicaneries, it ai)andt)ne(l French

privateers to its courts nt' justice. It (diided all the advances made

by the repuhlic, for renewini,' the treatie? of commerce, upon a

more favourable fooling to both nations. It excused itself, on the

most frivolous pretexts,—whilst it antici[»at. d Great Britain, hy so-

licithig a treaty, in which, prostituting its neutrality, it sacrificed

France to her enemies,—or, rather, looked upon her as obliterated

from the map of the world ; it fori.';-»il the services she had rendered

it, and threw aside the duty of gratitude, as if ingr itilude was ii

governmental duty.

"Alas! time has not yet demolished the fortifications with which

the English roughened this country, nor those the Americans

raised for their defence ; their half rounded summits stiil ai>pear in

every quarter, amidst plains, on the tops of mountains. The tra-

veller need not search for the ditch which served to encompass

them ; it is still open under his feet. Scattered ruins of houses

laid waste, which the fire had partly respected, in order to leave

monuments of British fury, are still to be found. Alas ! the soldiers,

who fell under the sword of the Ihitons, are not yet reduced to

dust; the labourer, in turning up his field, still, draws from the

bosom of the earth their whitened bones ; while the ploughman,

with tears of tenderness and gratitude, still recollects, that his

fields, now covered with rich harvests, have been moistened with

French blood. It was m this moment, tlieir government made a

treaty of amity with their ancient tyrant, the implacable enemy of

their ancient ally, f ) ! Americans, covered with nuble scars! Olyou,

who have so often flown to death a'u! to victotv, with French sol-

diers I you, who know those generous sontimcats whicii distinguish

the true warrior! whose hearts have always vibrated with those

of your companions in arms ! consult them to-day, to know what
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thny experience ; recollect, at the snme time, that, if mapfnanimous

souls with livelilu•^'S resent an alVront, they also know how to for-

ijfet one. Let your {fovcrnnient return to itir-lt"; ami you will still

iinJ, in rrencliuien, i.ilthlul I'rieuds, and gcneruun allies. '»

iMucli itl' tliu ernrt spoM(l(Mc«' (»r Mr. Ad'-t is liublr to iho

sani(Mjbj(;cti(»iis, nlrciuly nuuh' to thai ofMrMMinl. Itcoiitain-

od iiisimiatioiis rf's|it'(tin^ the jjfoveriiiiieiit, and apix'als to

the people «!ntirely imju.^tiliuhli! and niisplared in a foreif^n

envoy. IJut an apology was found for it in the peculiar state

of the limes. The l)ir»'(;tory were e-xeee'dinuly dissatislie-d

with the treaty niadi; with Kn<rland. It |)re<luded, lor tho

jiresL'iil, the hopcj (dan alliance' with this country, and con-

firmed the systtimof uiMitrality adopted in '(••}. The remon-

strances of the Fr«!neh ministers havin*; had no elVect on the

jsrovernment, the trcsaty having been <luly ratified, and the

necessary apj)ropria»ions made to carry it into operation,

France determined lt> show at once not only a serious mark

fd' its displeasure, but to strike an unexpected blow upon our

commerce. In .Fnly ''.>•» they dccre(!d that "all neutral oral-

lied pow<;rs shall without delay be notified, that the Flag of

the French llepublie will treat neutral vessels either as to

confiscation, as to s<;arch(;s or capture, in tluj same manner a.s

they shall sufter the Fnglish to treat them." This decree

was a manilest violation of the treaty of '7S. The commerce

of the country had already sutfertsd vastly Irom the French

since the commencement of the war ; but it i.s not necessary

to repeat here all the decrees, issued either in France or the

West Intlies, |)revious to the time Mr. Mumoe left this coun-

* Wv <!() not lu-ot'i^rfs to 1)0 ni'i'ountabio fur tills transLition. We pub-

lish tilt; letter as wo liiid it in tlio public papers of the year. The reader

will perceive, that the wariiitli of the revolutionary style had not atoll

siil)sided. In all the coriespniidei'.ee and state i>ui»er.<! of the American

j(overiunent, duriuf,' the revolnticn of this eountry, there is fcarcely to

be found a fij^ure of speech, nnich less an inllannnatory expression.

The Declaration of Jndependenre, wri-tten in the meridian heat of the

day, is a model of simnlieitv and •rravitv.
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try in '94. The IGth article of the Treaty was alternately vio-

lated and respected in the course of the year '93 no less than

five times.*

Charles Cotesworth Pinckney, of South Carolina, was ap-

pointed Minister Plenipotentiary to France in I79G. He ar-

rived in that country in December of the same year. Mr.

Pinckney was known to be attached to tiie system of the ad-

* 1793. May 9. National Convention decreed that neutral vessels,

laden with provisions, bound to an enemy '.s port,

should be brought in.

May 23. This decree repealed as it respected American

vessels.

May 28. Again enforced on certain conditions.

July 1. Again repealed as on the 23d of May.

July 27. Decree of May 9 again enforced.

1794. Nov. 18. Merchandize in neutral vessels, I)elongiiig to tlie

enemy, liable to seizure, till French merchan-

dise, similarly situated, shall be exempted.

1795. Jan. 3. Decree of November repealed.

1797. March 2. Enemy's property on board neutral vessels again

liable to capture.

1798. Jan. 18. The cargo determined the character of the ves-

sel. Vessels at sea, having merchandise from

British ports, declared good prize. Vessels,

having entered a British port, excluded from the

French.

1799. Oct. 29. Every person, a native of a neutral state, or one

in amity with France, holding a commission

from the enemies of France, or serving on board

their vessels, declared a pirate.

This is a very brief summary of the decrees promulgated by the

French government from 1793 to 1799.

* The French ministry complained very much of the purchase of

horses by the English for the West Indies. Horses are contraband of

war. But the laws of nations do not forbid the purchase of contra-

bands and their exportation from a neutral country. The only penalty

attending the practice is their liability to capture. A great part of the

trade was in contrabands. France had ail the advantage of this traffic

as well as the other belligerents. Horses were sont to the French Jis

well as the British West India Islands.
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iniiiistiation ; and it was desirable that tlicir senliinents and

wishes should be represented at this period with all the force

and in the fullest relief possible. Mr. Munroe, who had been

minister during the years '94, 5 and 6, received, on the same

occasion, a letter of recall. At the time of his appointment,

he was in opposition to the administration, and, being in the

Senate of the United States from Virginia, had taken a part

in resisting some of the principal measures of the Cabinet, par-

ticularly the nomination of Gouverneur Morris to France,

and of Mr. Jay to London. The appointment was very un-

expected to him, but the manner in which he conducted the

negotiations of the country abroad, was not satisfactory to

President Washington. At his return in '97, Mr. Munroe

published an account of his mission, to which we take this op-

portunity to refer the reader.* Mr. Pinckney was not re-

ceived by the Directory. Very soon after his arrival in Paris,

after, indeed, he had been presented in a private manner to the

*A view of the conduct of tlie Executive in the foreign affairs of the

United States as connected with the mission to the French Repub-

lic in the years 1794, 5, 6, by James Munroe, Minister IMenipoten-

tiary, &c.

Mr. Munroe was received and accredited in the bosom of the Na-

tional Convention. The President was directed to give him the fra-

ternal embrace, in token of the friendship that existed between France

and America. " The Minister entered the hall amidst the cries of
' Vive la Republique ;' and the President having announced, that Mr.

Munroe spoke only the English language, one of the secretaries of tlio

Convention was ordered to read a translation ofthe discourse the Minis-

ter had prepared."

—

Moniteur. The address of Mr. Munroe is plain,

sensible, and appropriate to the occasion. But the answer of the Pre-

sident was rhetorical in the extreme, and concluded with this expres-

sion—"Why should I delay to confirm this friendship by the fraternal

embrace I am directed to give you in the name of the French people.

Come and receive it in the name of the American people, and may this

scene destroy the last hope of the impious band of tyrants." "The
Minister was conducted to the President, who gave the kiss and em-
brace in the midst of universal acclamations of joy, delight, and &Hm\-

ration."—ilfo7Ji7eur year 2. .Vo. 390.

11
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Minister of Foreign Affairs, notice was officially sent to Mr.

Munroe, that the " Directory will not acknowledge nor receive

another Minister Plenipotentiary from the United States till

after the redress of the grievances demanded of the American

government, and which the French Republic has a right to

expect from it." The American minister was, also, informed

by Mr. Giraudet, chief secretary in the Department of Foreign

Affairs, that the minister at the head of that department could

have no direct official communication, as the Directory had

determined not to acknowledge him. He informed Mr. Pinck-

ney at the same time, that there was a law which forbid for-

eigners remaining in Paris without the permission of the Di-

rectory ; and, as it was their intention not to grant this indul-

gence to Mr. Pinckney, the law would operate in his case.

He would be under the necessity of quitting the territories of

the Republic as well as Paris, though the time had not yet

been designated by the Directory. Mr. Giraudet intimated,

that a communication would probably be made to him on

this head by the minister of Police, as this business fell into

the department of that officer. This affair was conducted in

an unaccountable manner. It could not be regarded witii

much complacency by the American envoy. The minister of

foreign affairs was well acquainted with the capacity in which

Mr. Pinckney came to France ; nor could the Directory be

ignorant of the public character with which he was invested,

for his arrival had been officially notified to Mr. de la Croix.

He had waited upon that gentleman by appointment with his

predecessor Mr. Munroe, who had received his letters of re-

call, and on that occasion presented an official copy of his

letters of credence to the minister, who promised to lay them

before the Directory. Two days after this audience, Mr. de

la Croix wrote to Mr. Munroe, and informed him, that he had

laid before the Directory a copy both of the letters of recall

and credence. The public character of Mr. Pinckney was,

therefore, properly and fully known to the executive govern-

ment of France. In this view of the subject he was entitled
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to the protection of the laws of nations, and whether he was

received or not by the Directory, could not at all alter his ofii-

cial character. The Directory were not obliged to acknow-

ledge him, or any other minister from the United States, but,

when it was once ascertained that Mr. Pinckney was a public

envoy of a foreign country, and not a simple stranger or tra-

veller in France, he was far, indeed, from being a fit subject

for the minister of police. That officer could have thrown

him into prison, and his letters of credence, as a diplomatic

envoy, would have availed him nothing, for the minister of

police had nothing to do with papers of that description. The

Directory could have ordered (as they afterwards did) Mr.

Pinckney to quit the territories of France. That is a muni-

cipal authority every government is fully competent to exer-

cise. But, whether France was at war or at peace with the

United States, they could not, without a gross violation of the

laws of nations, have refused to the minister letters of safe

conduct and passports, both to protect him in their country,

and to enable him to leave it in safety. Public ministers or

agents form a distinct class from common travellers or stran-

gers. They are protected by a different description of law.

Their persons are inviolate, and they can be punished only

by their own governments. The necessity and advantages of

intercourse among civilized nations have created this order of

men in society, an exception to all the general rules that go-

vern states.

Mr. Pinckney remained in Paris till the middle of Februa-

ry. He was not molested by the government, though he had

no communications with them. Being in expectation of re-

ceiving instructions, he believed it to be his duty to remain at

his post till he should be furnished with a formal order from

the Directory to leave France. This proceeding shortly took

place. In the beginning of February, accounts of the vast

and unexpected success of General Bonaparte in Italy arrived

in Paris ; and the next day official notice was sent to Mr.

Pinckney to quit the French territories.—"The Executive
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Directory has cliarged mo to make known to you, that, not

having obtained special permission to reside at Paris, you are

amenable to the law which obliges foreigners to quit the ter-

ritory of the Republic. I had the honour of informing you,

near two months ago, by the principal secretary of my de-

partment, of the intentions of the government in this respect.

I cannot dispense with notifying them to you to day.^'

Receive, Sir, &c. CII. DE LA CROIX."

Mr. Pinckney left Paris with his family on the 5th, and

arrived in Amsterdam on the 17th, of February. The history

of this affair is unusual in diplomacy. The Directory con-

tended originally that they had not received official notice of

the arrival of the American minister—they referred him to

the police as a private individual. The envoy, with great

propriety and dignity, rejected this proposition. Subsequent-

ly, he was ordered by a special decree of the Directory to

leave the French territory as a public agent of the United

States, because the same course was not pursued in regard to

other Americans. Other citizens of that country, and there

were at that time a great number in France, were suffered to

remain in Paris. The conduct of the government in regard

to Mr. Pinckney was not founded on any reprehensible beha-

viour of the minister. He had done nothing obnoxious to

censure ; for every sort of official communication had been

referred to him. He could not, therefore, be dismissed, nor

his recall solicited, the usual modes of proceeding, where the

demeanour of a foreign envoy is offensive. Mr. Pinckney

remained two months in Paris. He was subject at all times

to be removed by a Gens d'arme from his lodgings, and thrown

into a prison ; and it [was only another act of inconsistency,

that this disposition was not made of him. The Directory

* The Directory had previously (in May '97) instructed Mr. Adet to

return to France, and to cease all communication with the American

governrnent. France had no minister in this country till after the Con-

vention oft80n
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refused to receive him. He was then ordered to leave France.

This last measure does not admit of an explanation. They
refused to receive him, because they could not consent to

hold farther intercourse with the United States, till their

alleged wrongs were redressed. Tliis may or may not have

been a sufficient and reasonable pretext according to the

nature of those wrongs. But the American government, never

having admitted that the complaints were well founded, could

of course, not acknowledge the validity of the reason. Mr.

Pinckney was entrusted with a special misson, and the instruc-

tions, expressed in his letter of credence, were purposely

made conciliatory and flattering to the French government

—

" to maintain that good understanding, which, from the com-

.mencement of the alliance, had subsisted between the two

nations, and to efface unfavourable impressions, banish sus-

picions and restore that cordiality which was at once the evi-

dence and pledge of a friendly union." We shall close the

narrative of Mr. Pinckney's treatment in France with the fol-

lowing just remark of the President of the United States.

" As it is often necessary, that nations should treat for the mutual

advantage of their affairs, and especially to accommodate and ter-

minate differences, and as they can treat only by ministers, the right

of embassy is well known and established by the law and usages of

nations. The refusal on the part of France to receive oiir minis-

ter, is then the denial of a right, but the refusal to receive him

until we have acceded to their demands, without discussion and

without investigation, is to treat us neither as allies, nor as friends,

nor as a sovereign state."

At this period all diplomatic intercourse was suspended

between the two governments. America, sincerely desirous

of a restoration of the former state of harmony and friendship

with France, was not insensible to the indignity offered it in

the person of its minister ; but it viewed that conduct as the

result of passion or misunderstanding. The administration

determined to persevere in its endeavours to remove the erro-

Tieous impressions under which the Directory laboured. Tn

•a-
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June '97 a commission was issued under the seal of the United

States, to Charles C. Piiickney, John Marshall of Virginia,

and Elbridge Gerry of Mass-nchusetts, " for the purpose of

terminating all difTerenccs between the United States of

America and the French republic, and of restoring .ind con-

firming perfect harmony and good understanding, and re-

establishing a commercial and friendly intercourse between

them." The commissioners arrived in Paris in the beginning

of October '97 ; they immediately requested a meeting with

the Minister of Foreign Affairs. On this occasion they were

distinctly informed, that for the present tiicy could not have

a public audience with the Directory, though cards of hospi-

tality were sent to them without delay, in a style suitable to

their public character ; an attention, that had been omitted in

the case of Mr. Pinckney. No persons were appointed offi-

cially to treat with them, but a direct intercourse of a singu-

lar nature immediately took place by means of certain indi-

viduals, who appear in the public correspondence under the

initials of W. X. Y. Z.* It docs not much signify whether

'* Y was said to be a monsieur Bellamy, llauteval, an interpreter,

asserted, in a letter written to Talleyrand, that he was represented by

Z. The French account of this affair will be found in the Moniteur

No. 2G1. for the year 0. They style the correspondence on the part of

the American envoys, an "instance of deplorable ignorance and cre-

dulity." The initials, W. X. Y. Z. were en)ployed by the American

Executive to represent, in the communication to Congress, the indi-

viduals, who had the conversations with, and made the offers to the

envoys, as their names were disclosed to the executive confidentially.

A lady, understood to be Madame de Villette, the celebrated Belle et

Bonne of Voltaire, was also concerned in this transaction. These

agents were not furnished with any documents or certificates of their

ofiicial character from the French government. And the government

asserts that the envoys were certainly deceived, that it was an arti-

fice of some foreigners, (for one of the conimissioners said that, with

the exception of Hautcval, the ])ersons were all foreigners,) to get

money, and, as to the lady, an intimation is given that that part of the

affair was not much to the credit of the Americans. llauteval. in his

P'i
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this was a private intrigue of Talleyraiul, or nnattcinpt of the

Directory to obtain a loan of rnonty. The siibstiince of the

negotiation, conducted in this private manner, was, to deinantl

a present of 2Ji,000 dollars for the pockets of the Directory,

and a loan for the government of o2,l)00,()()() florins, in what was

called Dutch inscriptions, at that time at 50 per cent discount.

It was proposed that these inscriptions should be taken at

their par value, under the expectation that when the war was

linishcd, the credit of the Dutch would be good, and the full

value of the debt paid. They also recpiired, that parts of the

President's message of May '97 should be softened or explain-

ed.* The details of this singular proceeding will be found at

great length in the correspondence of the commissioners

under all their signatures ; it was immediately published both

in America and Europe. This intercourse was continued till

the end of October, at which time the commissioners deter-

mined not to receive any more propositions from individuals,

who bore no acknowledged authority to treat with them.

The terms, also, they never could have accepted, for nothing

in their instructions allowed them to offer a loan to the Direc-

tory. No official communication of any kind having been

held with them since their arrival in Paris, although nearly

six weeks had elapsed, they addressed a letter on the 11th of

November to the Minister of Foreign Relations, from which

the following is an extract

:

" Citizen Minister—The undersigned, envoys extraordinary and
ministers

letter published on this occasion, (he was > anslator in the ofBce of

the Minister of Foreign Relations,) states ihat Talleyrand openly

asked Mr. Gerry for a loan of 15 or 16,000,000 florins on the ground

that America was bound to assist France inasmuch as France had

assisted America. The proposition was declined by the envoy, as

their instructions did not allow them to offer loans. It is, however

Avell known, that the names of these persons were communicated to

Talleyrand at his desire, twice repeated, and no one ever heard that

they had been punished,

* Mr. Talleyrand and the French government afterwards disowned

the whole of this affair.

w
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ministers plenipotciitiary of the United States of America to the

French r(!pnl)lic, had the honour of announcing to you officially,

on the sixth of October, their arrival at I'aris, and of presenting to

you on the eighth a copy of their letters of credence. Your decla-

ration at that time, that n report on American alTairs was then

preparing, and would in a few days be laid before the Directory,

whose decision thereon should without delay be made known, has

hitherto imposed silence on them. For this communication they

liave waited with that anxious solicitude, which so interesting an

event would not fail to excite, and with that respect which is due

to the government of France. They have not yet received it.

and so much time has been permitted to elapse, so critical is the

situation of many of their countrymen, and so embarrassing is that

of the undersigned, both as it respects themselves, and the govern-

ment they represent, that they can no longer dispense with the

duty of soliciting your attention to their mission."

No answer was given to this letter ; but attempts were re-

peatedly made to engage the envoys in private and unofficial

negotiations. They were promptly and decidedly declined.

The disposition of the French government still continued

very unfavourable. The envoys remained in Paris, as private

citizens, under the protection of a law extended to the natives

of all countries with whom France was at peace. The go-

vernment had not acknowledged them in any shape, and

though copies of their full powers, and letters of credence, had

been taken by the Minister of Foreign Affairs, they had never

been accredited,—a situation in every way awkward, embar-

rassing, and mortifying. Four months were passed in this

manner. They had been of no service to their country, and

it was doubtful, whether a position so exceedingly degrading

would be viewed with complacency by their own government.

But the mortifications to which they submitted, ought not to

be mentioned, hereafter, to their discredit ; for they endured

them from the most patriotic and praise-worthy motives.

They were well aware that peace was most important to the

American people and government—not only peace, but a so-

lid and sincere friendship with France.
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The ^^Injctui} , the <;(>vcriim(Mil duriiiir tluit juritxl in

rrancc was not iin|ncs.sc(i vvitli u siu^lu rcutiirc dt'solulily oi

pcmiiuitncy, uiul tlicrc was iiotliiiii; in its striicturi' lluit pro-

mised tube iiioi(; lasliii;!^ limn the forms which had prcci.'dcd it.

'I'Jicy wore all «^ov(rnments created ("or the e.ijjjencicjs ol" the

moment, and they j>[ave way as soon as tlx; times recpiired

•rreater cone(!nlration of power. This had hucn the pro^^ress

of the revolution. 'J'iie Directory, with its council of ")()(>, built

out of the ruins of the National (.'onvention, soon sunk before

the more arbitrary and d<;spotic i'orni of the (-onsular govern-

ment. The IHth IJrumaire, as it is now tcMined in history, over-

threw the Directory, dispersed the remnants of all the other

political institutions which had existed in France since the alio-

lition of royalty, and created the first permanent g<ivernment

with which Ibreign nations could treat in safety and with confi-

dence. The i8th Fructidor produced the Directory. But

the 18th Brumaire introduced the consular fasces, and with

them, as in old Rome, th(; imperial eagle. This last epoch

made the fifth constitution in France since the year '91.

The confusion and irregularity which prevailed, aflbrded the

most convincing proof that the French government possessed

neither power at home nor consideration abroad. Their di-

plomatic relations were interrupted. Few of the old govern-

ments of Europe had acknowledged the Directory, and those

who had done it, had been compelled to that step by the vast

successes of the French armies. The revolution was truly in

nearly as rapid a progress in '98 and '99 as in '89 and '90.

The rulers for the moment, and foreign governments, were

fully sensible of this juncture of aftairs. The first w ere, there-

fore, less indifferent to the means by which they obtained

wealth or power. They were not moved by feelings of re-

spect for other states, nor inspired with notions of great and

permanent policy. They considered, very justly, their own

condition extremely precarious, for the dismal experience of

their predecessors, full of >varnings, was very fresh before
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llicir ryes. In llic hcgiiininjr ol' tlu; revolution llic most vio-

lent men previiiled ; towards tlie end the most corrupt. Ru-

lers, who do not lio|M! timt tluir power, much less their sys-

tem, will 1)0 prolofijifed, ciumot he expfetcd to enter deeply

into the intricacies of foreijiTii nejrotiiUions. The perpetual

diintj^er and vacillations of such u government destroy all in-

terest thiit men would naturally take in its success. A course

of conduct, exc<!(Mlingly reprehensihie, and requiring inune-

diate explanation in t)ther cases, would he passed over with-

out attention in a country, where their most important do-

mestic art'airs were conducted in a confused and irregular

manner, and where changes and revolutions were constantly

dreaded. Nor can the foreign agent expect that the usual

diplomatic forms will be observed towards him, when the per-

sons at the head of aft'airs betray an absence of all the essen-

tial attributes of sovereignty. We do not make those re-

marks as a justification of the French Government, for they

were never at the trouble of, even, acknowledging the Ameri-

can ministers. But they will, in some sort, account for the

great degree of patience and resolution with which the cnvovai

endured the neglect of the Directory. They were, besides,

entrusted with a special mission. It was, therefore, their du-

ty to remain till they were satisfied of the impossibility of

accomplishing the objects for which they had been sent. We
find them still at Paris in the beginning of the next year, so

far, indeed, from having passed through the first steps of a

negotiation, that the determination of not even receiving

them, appeared more deeply fixed every day in the mind of

the Directory.

Having done every thing that the great principles of the

administration at home, and the special objects of their mis-

sion required from them in its fullest latitude, they resolved,

towards the end of January '98, to address a final letter to the

Minister of Foreign Relations. This letter is a very long one.

It examined, in an able manner, the whole unfortunate con-
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irrtvorsy that oxistc<l Ikmwoou the t\v«) goNoiiuiicnls, unci coii-

cluilccl witli tliost! cxprnssioiH :

—

"Three citi/nns oftho Ifnifrid Si:jt(;fi hiivo hi^cii tlfpnU'd, as en-

voys oxtraordin:iry aud niinisttr" plcni[)(>irntiary to tli»» French

repuhhc. Their iuxtiMictu»ns anthori/u and direct thoin to review

the cxislina; treaties benvotii llio two nations, atid to loinovf.' hy

all proper incan'« the iii(H|ualitics, wliicii Uwo. pro'.vn out td' tlie

stipulations ol' those treaU.\«, in consc(niciir.c ot" the rel'tisul of I'titj-

land to adopt the principles tlu') contain. liringin;^ with them the

temper of their government and country, searching only lor the

means of effecting the objects ot'their mission, they have permitted

no personal considerationri to inllucnce their conduct, but have

waited under circumslanccH, beyond measure embarrajising and tui-

plcasant, with that respect the American government has so uni-

formly paid to that of I'ranro, for permission to lay before you,

citizen minister, these Important communications with which they

have been charged. Perceiving no probability of being allowed to

enter in the usual forms on those tliscussions, which might tend to

restore harmony between the two republics, they have deemed it

most advisable, even under the circumstances of informality

which attend the measure, to address your government through

you, this candid review of the conduct, and this true representation

of the sentiments, and wishes, of the gorernment of the United

States. They pray that it may be received in the temper with

which it is written, and considered as an additional cfl'ort, growing

out of a disposition, common to the government and people of Ame-
rica, to cultivate and restore, if it be possible, harmony between

the two republic?. If, citizen minister, there remains a hope that

these desirable objects can be efl'ccted by any means, which the

United States have authorized, the undersigned will still solicit,

and will still respectfully attend the development of those mean?.

If, on the contrary, no such hope remains, they have only to pray,

that their return to their own country may be facilitated, and they

will leave France with the deep-felt regret, that neither the real

and sincere friendship which the government of the United States

has so uniformly and unequivocally displayed for this great re-

public, nor its continued efforts to demonstrate the purity of its con-

duct and intentions, can protect its citizens, or preserve them from
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the calamities which they have sought, hy a just and upright con-

duct, to avert."

To this communication, Mr. tic Tallc!) rand made an elaborate

and detailed answer on the 1 Hth of Marcli following. He inform-

ed the commissioners he had laid their letter before the Direc-

tory, and it was by their instruction, that he at that time re-

plied to it. [n the course of the letter, he addressed them by

the title of the commissioners and envoys cxtraonJiiutrij of the

United States. We shall not recapitulate the facts or argu-

ments of this communication, as they are but a repetition of

the remarks and sentiments of the French ministers in Ameri-

ca. But in this letter is disclosed, for the first time, an ar-

rangement, which, we believe, is altogether novel in diploma-

cy. Mr. Talleyrand declares very plainly, that the Directory

prefer to treat with one only of the envoys, as the opinions of

the others preclude that mutual confidence, indispensable to

negotiation. America, certainly, entrusted to these three

commissioners, men upon whose abilities and integrity she

relied, the power, jointly or severally, to conclude a treaty

with France. But she never intended to concede to a foreign

government the right and privilege of selecting such of the

envoys, as might be thought most proper for the purpose of

conducting the negotiation. Nor can it be considered, under

any circumstances, very decorous to allude to the political

sentiments of foreign ministers. Employed for the purpose

of representing the views of a government, their own private

opinions cannot well be brought into notice ; for, as ministers

at a foreign court, they, in reality, possess no private charac-

ter. They are the representatives of a nation, and to com-

plain of the political sentiments of these men, is, in other

words, to complain of the political sentiments of the nation

itself. We shall now quote the expressions of Mr. de Talley-

rand. The reader will observe, that they are not characteri-

zed by much regard, either for the American government, or

its envoys :

—

a
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"It is finally wished to sei/c the lirst favourable occasion to con-

summate an intimate union with a power, (England) towards which

a devotion and partiality is professed, which has long been the

principle of the conduct of the Federal government. The inten-

tions, which tiie undersigned here attributes to the government of

the United States, are so little disguised, that nothing seems to have

been neglected at Philadelphia to manifest them to every eye. It

is probably wilh this view that it was thought proper to send to the

French republic, persons whose opinions and connections are too

well known to hope from them dispositions sincerely conciliatory.

It is, therefore, only in order to smooth the way to discussion, that

the undersigned has entered into the preceding explanations. It is

with the same view, that lie declares to the commissioners and en-

voys extraordinary, that notwithstanding the kind of prejudice,

which has been entertained with respect to them, the Executive

Directory is disposed to ti'eat with that one of the three, whose

opinions, presumed to be more impartial, promise, in the course of

the explanations, more of that reciprocal confidence, which is in-

dispensable."

A very proper and dignified reply, signed by all the com-

missioners, was made to this extraordinary intimation ; though

it was, on April 3, '9S, followed by a communication, address-

ed to Mr^ Gerry alone. It was in these words :

—

" I suppose, Sir, that Messrs. Pinckney and Marshall have thought

it useful and proper, in consequence of the intimations given in the

end of my note of the SHth Ventuse last, and the obstacle which

their known opinions have interposed to the desired reconciliation,

to quit the teiritory of the republic. On this supposition, I have

the honour to point out to you the 5th or the 7th of this decade to

resume our reciprocal communications upon the interests of the

French republic and the United States of America."

The necessary passports and letters of safe conduct were

shortly after sent to Mr. Marshall and Mr. Pinckney. Mr.

Marshall embarked without delay for the United States; but

Mr. Pinckney, on account of the alarming illness of his daugh-

ter, was permitted to remain a few months. This special and

extraordinary mission hero properly terminated. Although a

1^
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joint or several power was bestowed on the commissioners,

the interpretation they had put on their instructions forbade

them to act separately. The object of the Directory could

not be mistaken in omitting to send passports to Mr. Gerry.

It was to detach him from his colleagues, and to induce him

to enter into a separate negotiation. Whatever may be

thought of the propriety ofMr. Gerry's remaining in France

after the departure of the other members of the commission,

or of his neglecting peremptorily to demand his passports, it

appears that he did not take that step for the purpose of en-

tering into a negotiation, nor did he conceive that, separate

from his colleagues, he was invested with any power to treat.

We have his own words in support of this opinion, in answer

to the letter of Mr. Talleyrand of April 3d, written the next

day:—
" You have proposed, citizen minister, the 5th or 7th of this

decade for me to resume (reprendre) our reciprocal communica-

tions upon the interests of the French republic and of the United

States. The reciprocal communications, which we have had,

were such only as I have alluded to in the beginning of this letter,

unless your proposition, accompanied with an injunction of secrecy

for me to treat separately, is considered in this light. To resume

this subject will be unavailing, because the measure, for the reasons

which I the a urged, is utterly impracticable. I can only then con-

fer informally and unaccredited on any subject respecting our mis-

sion and communicate to the government of the United States the

result of such conferences, being in my individual capacity unau-

thorized to give them an official stamp."

Mr. Gerry stated to the American government, that he did

not leave Paris with his colleague, because the Minister of

Foreign Relations had assured him, that event would be fol-

lowed by an immediate declaration of war on the part of

France. We are not aware that the certain occurrence of

that state of things altered at ail his position. The Commis-

sion had agreeed that no one of thejmembers could treat

;

nor any two withdraw while a possibility of negotiation re-



CONVENTION OV ISOO AVITH FRANCE. 95

maincd. When Messrs. Pinckney and Marshall received

their passports, Mr. Gerry informed the minister that he could

not renew any discussions officially, for he was no longer a

minister. And in a private letter to the President about this

time, he complains very much of the situation in which he

was placed, of having " brought himself into a predicament

in order to support his (Mr. Adams') administration." Neither

of the three ministers had ever been accredited. Two had

been ordered to leave France, and the third declared, that the

circumstance reduced him to the situation of a private person.

We are at a loss, therefore, to conceive how the departure

of the third envoy could have led to a declaration of war, par-

ticularly as Mr. Gerry did shortly after, on receiving the letter

of recall of March 23, addressed to all the envoys, demand his

passport and in the course of the summer, as soon, indeed, as

he could get away, did actually leave France. If war had

been declared, none of the blame of it could have been im-

puted to either of the envoys. France would have declared

it upon her own responsibility, and after her treatment of Mr.

Pinckney during his embassiy in '96, and again, of the com-

missioners in '97 and 98, it seems unmeaning in her govern-

ment to make this event depend upon a step entirely immate-

rial in every point of view. Mr. Gerry, himself, has made

some just remarks on this subject in his letter of July 1st to

Mr. Talleyrand :

—

" It is inconceivable tome, that, being without powers to negotiate,

my return to the United States, after such long notice can be sup-

posed in any degree to close the door to subsequent steps for a

reconciliation. The door has always been, and still is open on the

part of the government of the United States. It is impossible for

any government to exceed it, In the moderation and justice of its

measures towards France, or in its perseverance and patience to

execute them ; but it having failed in two attempts, will not France

make one effort to obtain a reconciliation between the two repub-

lics ? Consider the disagreeable predicament in which the govern-

ment of the United States has been involuntarily placed, and it is

'• I!
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conceived you cannot I'ail to sec tho propriety and policy of this

measure."

A proposition on the lb:ii th oi' February had been made,

that Mr. Gerry shonhl treat sepurulely. Tliis was declined.

The envoy remained at Paris as an unoHicial person, waiting

to receive the instructions ol' his government. He appears,

to have been persuaded that the Directory in reality were

desirous of peace, and that in informal communications he

should be able to arrange the outline of a treaty. This had

originally been a part of one of the plans proposed to Talley-

rand by the commission, but it was not at the time acceptable

to the minister. In the beginning of May, Mr. Gerry received

the letter of the Secretary of State of March 23d, addressed

to the commissioners, directing them to apply for passports,

unless certain conditions, specified in the letter, were com-

plied with by the French government. Shortly after, he

demanded his passport, but, notwithstanding repeated appli-

cations, both verbal and written, he did not succeed in leaving

Paris till the latter part of July.

We know not how to explain the conduct of the Directory,

unless, indeed, it entertained the expectation that the Ameri-

can people would assist it in demolishing the administration
;

an error very likely to arise wiiere the freedom of the press is

so unlimited, and where the popular voice is so constantly

and forcibly expressed. Foreign nations have considered

administrations at the last gasp, the union even in jeopardy,

and one portion of the people claiming their aid as allies,

when, in truth, it was only an exceedingly violent state of

party feeling, vastly heightened by nmtual recrimination. Par-

ties have contended in this country with a warmth, often to

be deplored, but these contentions have never had for their

object the life of the confederacy. They turned entirely on

the course of policy pursued by the administration of the day
;

and, as this policy Avas unavoidably much controlled by the

measures of the two great belligerents, one of the parties was

necessarily the advocates of the acts of a foreign government.
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This circumstance certainly deceived France at the time ol"

which we are now speaking, and at a subsequent period, Great

Britain. Those governments mistook the parties that, at dif-

ferent epochs, vindicated their measures, as their allies in this

country; though, in truth, they were but opponents of each

other. The Directory, it is quite evident, calculated with

confidence, not only upon a party in America, but upon an

alliance with the American people. The reception of Mr.

Genet and the representations of the French ministers would

very easily have produced that expectation and belief. The
enticing principles of their revolution gained as many vic-

tories as the brilliant valour of their armies. They found

allies in all the countries they marched to conquer. And if

there was a popular party (literally speaking,) in Italy, in

Germany, in the Low Countries, we cannot be surprized

that the Directory should expect to find one in America.

Most undoubtedly they would not have been disappointed in

this expectation, if the American people had not always been

accustomed to liberty, to a representative government, prac-

ticably very free, and latterly to popular institutions, carried

to an extreme limit. It has often been remarked that the

aristocracy of England, (the great number of men of rank

and property united with vigorous minds and a careful educa-

tion,) saved that country from the propagation of the revolu-

tionary principles of France. The democracy of America

had the same effect here. The first sensation produced by the

revolution was a very alarming one, but the country soon

recovered from the intoxication of the times. Nothing was

offered the people which they did not possess, and this was

perfectly obvious because the meaning and value of liberty

were well understood. The imaginations of the citizens were

not tainted or inflamed ; for they had got to that state where

freedom and independence were not an affair either ofromance

or sentiment, but of daily use and practical application. The
nation was, therefore, soon unavoidably thrown into the situ-
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fitioii of a spectator of the struggles of other countries for

f"rc(3dom.*

The Directory were in the habit ofordering foreign ministers

to quit the French territories, and of violating in their persons

the necessary and well established usages of nations. Most

of the governments of the continent of Europe found it neces-

sary to submit to these indignities ; for they feared their own
people quite as mucli as the French armies. Reasoning from

the s!imc causes the Directory applied the same system to the

United States. They commenced it with Mr. Pinckney.

Tie was ordered to leave France. On ordinary occasions,

this measure would have provoked a war or would have re-

•juircd explanations. Neither step was taken by America.

The government viewed with a proper degree of indignation

this outrage upon its dignity, but it was neither dismayed nor

irritated. It desired peace, and very justly attributed the

violence of the Directory to the peculiar juncture of affairs in

Prance rather than to any settled animosity in the French

people. Without delay, another special and extraordinary

mission was appointed and sent to Paris. This mission was,

also, ordered to leave the French territories. Thus in twelve

months the Directory had twice suspended, in an intemperate

and unusual manner, all diplomatic intercourse between France

and the United States. Even if the prospect of peace had

not been hopeless, enough had been done by America to

accomplish that most desirable object. The government re-

solved then upon war, it is true, rather of a defensive than an

offensive kind. They adopted various war measures, which

we shall not recite, as they do not belong to this work. The

* It cannot with truth be said, that the object of the Directory pre-

vailed in this business. The administration was demolished, but we
believe the French war had little to do with that event. Peace was made

before the second canvass for the election of President, and the change

of politics is to be attributed altogether to domestic causes. Parties

were at tiiat time settling themselves, and the crisis just then took

place.
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treaty of '78 was declared no longer obligatory on the United

States, though it may be well doubted whether one govern-

ment has power to dissolve a contract of this description.

This state of things lasted nearly a year, and several naval

actions took place between the vessels of the two nations.

The Directory were not at all desirous of proceeding to the

extremity of war. They did not believe the United States

would have the firmness and resolution to break through the

system of peace and neutrality they had prescribed fur liieni-

selves. They had never been in a state of hostility with any

European nation, and it is remarkable, that the earliest iViend

of this country should have been its first enemy. But as soon

as France had ascertained that America would not renew its

endeavours at negotiation ; on the contrary, that the country

had adopted decided and positive measures, an indirect at-

tempt was immediately made, by the Minister of Foreign Rela-

tions, to pacify the American government. Mr. Murray was.

at this time, minister at the Hague. Mr. Pichon, secretary

of the French Legation, either by the direction of Mr. Talley-

rand, or in the natural course of society, held several political

conversations with that gentleman on the state of the two

countries. He submitted, to Mr. Murray's perusal, letters he

had received from the minister. These letters, obviously wrii-

ten for the purpose of being shown, were intended to remove

the impression, the American government very justly had,

—

that the Directory were not solicitous to conciliate their good

opinions. In a letter of Aug. 28, '98, he says,

" What, therefore, is the cause of the misunderstanding, which,

if France did not manifest herself more wise, would henceforth in-

duce a violent rupture between the two republics? Neither in-

compatible interests, nor projects of aggrandizement, divide them.

After all, distrust, alone, has done the whole. France, in fine, has

a double motive, as a nation, and as a republic, not to expose to

any hazard the present existence of the United States. Therefore,

it never thought of making war against them, nor exciting civil

commotions among them ; and every contrary supposition, is an in-
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suit to common sense." And, in a subsequent one, " You were
right to assert, that, whatever plenipotentiary the government of

the United States might send to France, in order to terminate the

existing differences between the two countries, would be, un-

dou'.iti'dly received with the respect due to the representative of

a free, independent and powerful nation."

This declaration was of tiie greatest importance. If made
in sincerity, it removed the only impediment to a renewal of

the negotiation. Mr. Murray transmitted an account of these

conversations, and a copy of the letters, to his government.

The President, without delay, (March, 1799,) appointed, with

the consent of the Senate, a second commission to proceed to

France. It consisted, originally, of Oliver Ellsworth, of Con-

necticut, Patrick Henry, of Virginia, and William Vans Mur-

ray, then at the Hague. Mr. Henry declined, on account of

ill health. As this is the only diplomatic office, to which this

celebrated man was ever nominated, under the constitution,

we shall insert the whole of the letter written by him, on the

occasion :

—

" Sir—Your favour, of the 25th ult., did not reach me till

two days ago.' I have been confined, for several weeks, by a se-

vere indisposition, and am still so sick, as to be scarcely able to

write this. My advanced age, and increasing debility, compel me
to abandon every idea of serving my country, where the scene of

operation is far distant, and her interests call for incessant and long

continued exertion. Conscious as 1 am of my inability to discharge

the duties of envoy, &c. to France, to which, by the commission

you send me, I am called, 1 herewith return it. I cannot, however,

forbear expressing, on this occasion, the high sense 1 entertain of

the honour done me, by the President and Senate, in the appoint-

ment : and I beg of you, sir, to present me to thenrj, in terms of the

most dutiful regard ; assuring them, that this mark of their confi-

dence in me, at a crisis so eventful, is a very agreeable and flatter-

ing proof of their consideration towards me ; and that nothing short

of absolute necessity, could induce me to withhold my little aid

from an administration, whose abilities, patriotism, and virtue, de-

serve the a:ratitu(le and reverence of all their follow citizens."
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Mr. Davio of Nortli-Caiolina was subaOfjuontly appointed.

Mr. Murray was directed to oivc notice of this pacific pro-

ceeding to the M nister of Foreign Relations, and to assure

him that Messrs Ellsworth and Davie wouhl "not enihark for

Europe until they siiall have received from the Executive Di-

rectory direct and unctpiivocal assurances, signified by their

Secretary of Foreign Relations, that the envoys shall be re-

ceived in character to an audience of the Directory, and that

they shall enjoy all the prerogatives, attached to that charac-

ter by the law of nations; and that a minister or ministers of

equal powers shall be appointed and commissionetl to treat

with the in " This appears to have been very welcome news

to the Directory, 'ihey did not delay to give the assurance

required.

"The Executive Directory being informed of the nomination of

Mr. Oliver Ellsworth, of Mr. i'atrick Henry, and of yourself, as

Envoys Extraordinary and Ministers Plenipotentiary of the United

States to the French republic, to discuss and terminate all ditfcF-

ences which subsist between the two countries, sees with pleasure

that its perseverance in pacific sentiments has kept open the way

to an approaching reconciliation. It has a long time ago manifest-

ed its intentions with respect to this subject. Be pleasc^d to trans-

mit to your colleagues, and accept yourself the frank and explicit

assurance that it will receive the envoys of the United States in

the official character with which they are invested, and that they

shall enjoy all the prerogatives, which are attached to it by the

law of nations, and that one or more ministers shall be duly au-

thorized to treat with them."

The commissioners accordingly sailed for France. The
nomination of this second commission was exceedingly op-

posed by a portion of the citizens. They considered that

France had grievously insulted this country, and they were not

disposed to renew, by their own gratunous act, negotiations,

which had formerly not only been unsuccessful, but were at-

tended with many hijritating and provoking circumstances. A
belief was, also, entertained that the Bourbons would be restor-

ed. The coalition, then formed for that purpose, or rather for
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tlic ovcrl'irow of the rcvoluiion govtirninont, had commenced

with appcurancoH of ultimate' success, particularly in Italy,

where Suwarrow had gained great victories ; and it was not

regarded as a judicious measure to send an extraordinary

mission to a government apparently on the edge ofdestruction.

But none of these predictions or expectations were accom-

plished. The last coalition of that century was more cer-

tainly and fatally annihilated than any other had been ; and

France not only appeared, but was in reality, more formida-

ble than at any previous period of the revolution. In the

mean time, a great change had taken place in the government

of that country, the last the world was destined to see before

the restoration of the Bourbons in 1814. The Directory was

overthrown in November '99, and the consular government

established. This was, in reality, the commencement of the

reign of Napoleon Bonaparte.

The envoys were received by the French government with

suitable respect, and three commissioners immediately ap-

pointed to treat with them. A convention was signed on the

30th September, 1800 ; it was ratified, with an exception, by

the United States, February 18th, 1801, and the ratification

accepted by the First Consul July 31, 1801.* This excep-

* This convention consists of 27 articles. It was signed for Ame-
rica by Messrs. Ellsworth, Davie, and Murray, and for France by

Joseph Bonaparte, C. P. C. Fleurieu, and Roederer. By the 3d arti-

cle, the captured public ships were restored ; and by the 4th, all cap*

tured property, not finally condemned. No change, as it respects com-
merce, the right of devise, donation, &c. the time for settling ac-

counts and withdrawing effects in the event of a war, was made in the

treaty of 78. By the 9th article, individual debts, and all moneys in

public stocks or in banks were exempted from confiscation in time of

war. Commercial agents to be (10th art.) reciprocally appointed.

Commerce, on the footing of the most favoured nations—free trade

with the ports of an enemy—specification of contrabands—free ships,

free goods—goods on board an enemy's ship afler a knowledge of the

war, and right of search ; with the further condition that the "neutral

shall in no case be obliged to go on board the examining vessel," were
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tioi) consisted in oxpunginjur the 2(1 article, and inHCitinj! the

following :
—" It is agnjcd tlitit the present convention shall be

in force for the term of eight years from the time of the ex-

arranged as ill the treaty of '78. Neither party was allowed to iiitor -•

Ten! ill the (ii^liories of the other, and the ratiticatioiiH were agreed tu

he exchanged within six months. Tlie other provisions of tliiw treaty,

for the inoHt part formal, were suhstantially a repetition of the first,

treaty. Tliose tliat are new, or tliat introduce important modifica-

tions, we Hhall extract. Tiiey are three only ; they relate to hlockades

—convoj's—and the treatment of the master. See. of a vessel taken.

" And whereas it frecjuently happens, that vessels sail for a port or

place belonging to an enemy, without knowing that the same is either

besieged, blockaded or invested, it is vgreed, that every vessel so cir-

cumstanced may be turned away from such port or place ; but she

shall not be detained, nor any part of her cargo, if not contraband, bo

confiscated, unless, after notice of such blockade or investment, she

shall again attempt to enter ; but she shall be permitted to go to any

other port or place she shall think proper. Nor shall any vessel of

cither, that may have entered into such port or place before the same
was actually besieged, blockaded or invested by the other, be restrain-

ed from quitting such place with her cargo, nor if found therein after

the reduction and surrender of such place, shall such vessel or her

cargo be liable to confiscation, but they shall be restored to the owners

thereof.

" Art. 19. It is expressly agreed by the contracting parties, that the

stipulations above mentioned, relative to the conduct to be observed on

the sea by the cruisers of the belligerent party towards the ships of the

neutral party, shall be applied only to ships sailing without convoy
;

and when the said ships shall be convoyed, it being the intention of

the parties to observe all the regard due to the protection of the flag

displayed by public ships, it shall not be lawful to visit them : but the

verbal declaration of the commander of the convoy, that the ships he

convoys belong to the nation whose flag he carries, and that they have

no contraband goods on board, shall be considered by the respective

cruisers as fully suflicient : the two parties reciprocally engaging not

to admit under the protection of their convoys, ships which shall carry

contraband goods destined to an enemy.

"Art. 21. And that proper care may be taken of the vessel and car-

go, and embezzlement prevented, it is agreed, that it shall not be law-

ful to remove the master, commander, or supercargo of any captured
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change of tlio ratifications." The cvpunginji of this section

removed ono of tliu greatest embarrassinenta to wliich the

governinoht was ever exposed,—we mean the mutual guaran-

tee of the treaty of '7H. In July '1)H, the government, justly

indignant at tin- proceedings of France, abrogated the treaty

of'7H. We need not remark that the United States could

not divest itself of obligations, t(;rnied in the civil law symal-

lagmatic ; for that instrument was a contract, whicii could be

dissolved only by the consent of both parties, or by the act of

war. Neither of these modes had been applied to the treaty

of '78. Hostile measures had been adopted by the Executive

of the United States, but they were measures only of defence.

Under the constitution, the President cannot declare a war.

The French commissioners were, tlierefore, right in requir-

ing that the treaty of '78 should be renewed, or modified, or

abrogated by mutual consent. It could not be expected

they should acknowledge the validity of the act of the Ameri-

can Congress of July \)S. On the other hand, the American

commissioners could not depart from their instructions, or

refuse obedience to the law we have just mentioned. They,

therefore, considered the treaty no longer in existence. This

circumstance gave rise to another difliculty. The parties

could not agree upon the amount of indemnity, demanded by

the United States for property, illegally taken, because the

French plenipotentiaries could only consent to regulate this

amount by the stipulations of the treaty of '78. In the 2d

ship from on board thereof, either during tlie time the ship may be at

sea after her capture, or pending the proceedings against her, or her

cargo, or any thing relative thereto. And in all cases where a vessel

of the citizens of either party shall be captmxd, or seized, and held for

adjudication, her officers, passengers, and crew, shall be hospitably

treated. They shall not be imprisoned or deprived of any part of

their wearing apparel, nor of the possession and use of their mo-
ney, not exceeding for the captain, snpercargo, and mate, five hun-

dred dollars each, and for the sailors and passengers, one hundred

dollars each."
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uiticlf, the «|n«'Htioii of iiuk>iiiiiiti<;s was rf'ft'in'd !•» a siihso

• (ii'iil M('j»oUalinii ; and llioii<<;li tlu; provisions of the ticntitjs

of '7S wvtv. uuxliCu'd by thr convciitinii, no opinion was r.x-

prcss( d upon (Irt <.luiiu ol'ri;L;lit. We liavr, alira«ly,said lluil

tlio United HJuttrs required tlial tins arti<:l(; slioidd Ix; «'.\punj;-

<mI. 'f/»'> article, IM itself, was perlectly harndess as it ro-

spccted tlirt Aineriean govornrnent ; lor it »lid not contain ii

positive stipidiifioii of any kind; but llic ^i^overinncnt did ii<>t

choose any donht should remain of the firm resolution it had

adopted, ofnev(?r lonsentingto the renewal of the treaty of 'T^.

The first opportunity was taken of j;;ettini^ rid of a most em-

Imrrassin;; ohli^ation, it was never in a condition to fidfil.

Wc can, in this manner, account for the readiness with which

the First Consul accepted the modification of the President.

It is not a comimm proceeding in diplomacy ; hut, in reality,

the guarantee had b(>come altogether illusory. France could

never expect to derive any benefit from it. The First Consul

cou|)led his acc<;ptance of the modification with this condi-

tion : "provided that by this retrenchnujnt the two states re-

notineo the respective |)retensions which are the object of the

said article ;" that is, the Americans renounced their claims

for indemnities, and the French the fulfilment of the guaran-

tee. The French government gave public notice in this

manner, that they would hereafter p>ay no attention to the de-

mands of Americans for property, illegally taken by their

cruisers previous to the treaty. The treaty was finally ratifi-

ed by the United States, February 18, ISOI, and by France,

by the Corps Legislatif, in I)ecend)er of the same year. This

delay in the ratification by France was supposed to |)roceed

from a wish to observe the cHect produced in the United

States by the additional clause.

This convention was in every respect favourable to the

United States. The time was very auspicious for negotiation.

Napoleon, at his first accession to the consulate, sought for

peace with all the world. France tndy needed it. She was
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exhausted by the bloody wars of Germany, Italy, and the low

countries, and by the internal commotions of the Vendeans

and Chouans. He proposed peace to England and to the

enemies of France on the continent. But America was the

only country with whom a treaty was at that time concluded.
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CHAPTER IV.

CESSION OF LOUISIANA.

4

Purchase, a good one—Necessaryfor Western country-—French pos-

sessions in North America extinguished by treaties of '62 and '63.

;

—

Louisiana secretly ceded to France—Great uneasiness in America

•—France prepares to take possession of it—Prevented by 7-encwal of

war—Ceded to United States—Terms—Made a " territory''^ and

then a state—Letter of British officer on Louisiana.

The next treaty made with France was one, by which Loui-

siana was ceded to the United States. Time has ah-eady

proved this measure to have been judicious on the part of the

American government, and the purchase in every respect

exceeding cheap. The United States had at the time a vast

territory of fruitful soil, greatly beyond the wants of the

population ; and separate from the novelty of the sight of a

youthful government, like America, entering into treaties

with the ancient European states for the cession of extensive

tracts of country, it did not appear, at first blush, a discreet

arrangement to bring such a vast quantity of excellent land

into the market. But without a permanent and unmolested

entrance to the Gulph of Mexico, the soil, west of the Alle-

ghany, was despoiled of one half its value. The boundary of

the Mississippi to the west, and the free navigation ofthat river

to its mouth ; were, at the time of this treaty, indispensable t<»
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llio proper iiidopondenco and tlic iull enjoyment of the great

AViUer communications of the western country.

The period of the discovery of the Mississippi, and tiie

persons by whom the discovery was made, have been matters

of controversy. But wo shall not enter into that subject.

Tiie country, now called Louisiana, originally belonged to

France, but by a secret compact, concluded between Franco

r.nd Spain in 'G2, and by the treaties of '63 between France,

Spain, and England, the French dominion was extinguished

on all the continent of North America. And by the treaty

between this country and England in '83, the Mississippi was

made the western boundary of the United States from its

source to the 31st degree of north latitude, and thence on the

same parallel to the St. Mary's. We shall have occasion to

speak more particularly of this boundary of the United States

in treating of our foreign relations with Spain. A right of

deposit at New Orleans for the produce of the west was

secured by the treaty of '95 with Spain ; but this treaty was

not carried into effect for three years. Great obstacles were

thrown in the way of the navigation of the Mississippi, and a

serious attempt was made to bring about a separation of the

western country. Towards the close of the administration of

Mr. Adams, measures even were adopted to take forcible

possession of New Orleans, but the difficulties with Spain in

that direction having been overcome for that time, the scheme

was abandoned. Nevertheless, great uneasiness still existed

in the west ; Spain had the control of the Mississippi, and it

was impossible that an extreme anxiety should not always be

felt concerning the navigation of that river. These fears were

greatly augmented when the article of the secret treaty of

St. Ildefonso, ceding Louisiana to France, was known in the

United States. This treaty was in reality, concluded in Oc-

tober 1800, but it was not promulgated till the beginning of

1802. The article of cession is in these words :

—

" His catholic majesty engages to retrocede to the Frencli re

public, six months after the full and entire execution of the condi-
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tions and stipulations above recited, relative to his Royal His:huessi

the Duke of Parma, the colony or province of Louisiana, with the

same extent that it already has in the hands of Spain, and that it

had when France possessed it, and such as it should be, after the

treaties passed subsequently between Spain and other powers."

Every thing was to be apprehended from the activity and

intelligence of the French in a country of such vast richness

and resources. Speedily, we should have seen them closing

the navigation of the Mississippi to the Americans, and secur-

ing the whole commerce of the Gulph of Mexico and the

West Indies. These considerations awakened great and just

alarm in the United States. It appeared necessary to resort

to force to prevent the entrance of the French into Louisiana,

and a disposition gradually developed iiself to enter into an

alliance with England. It is not probable that the govern-

ment would ever have allowed France to take possession of

Louisiana, although it was undoubtedly the intention of the

First Consul to effect that object. An armament w a.s, indeed,

prepared in the French ports, and the secret article of the

treaty of St. Ildefonso was immediately produced on the rati

fication of the treaty of Amiens of 1802. On the part of

France, it was a magnificent operation. Peace having been

made with England, no impediment existed to the transport-

ation of troops and every description of stores. With the

occupation of Louisiana, the conquest of St. Domingo, where

the French, though in the outset altogether triumphant, were

beginning to experience cruel reverses, would have followed

;

and ultimately the principal control of the commerce of the

neighbouring seas. Louisiana originally formed part of the

vast French dominions in North America, and traces of the

solidity of their works, and of the cnterprize and intelligence

of that nation, now remain in thi.t country, as, indeed, they

do in most of those regions, from which they have been

excluded by the Americans or the British. Before the disas-

trous peace of '03, France surpassed all the civilized people

of Europe in the extent and value of her commciTO, colonies
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and foreign possessions, and in her spirit of enterprize. But

at that period began the dovvnfiill of one of the most enlight-

ened and polislied nations known in history.

It was, undoubtedly, in the plan of the French government

to recover their ancient possessions in America, and to ap-

proach the Canadas by the valleys of tiic great rivers of the

west, as they had undertaken to reconquer their settlements

in the east by Egypt and the Red Sea. The danger, that

threatened the western country at this period, cannot be dis-

guised. The First Consul held at his command the combined

fleets of France and Spain, and for a few months in the four-

teen years of his extraordinary reign, he was without an ene-

my on tiie ocean. The United States were on the eve of a

war with Spain, in consequence of that government having

abrogated the right of warehouse at New Orleans. A French

army, arriving in the Mississippi, would have landed not only

on a neutral soil, but among its allies, inflamed with an unu-

sual degree of animosity against the Americans, and eagerly

seeking an opportunity, not only to revenge themselves, but

to recover what they had lost. Undoubtedly, France would

have made an effort to regain all the territory west, at least,

of the Ohio. The strength of the nation and the experience

of the last war with Great Britain hnve now taught us to con-

sider, as vastly chimerical, projects to land on our coasts.

But in 1802, Louisiana was a foreign country ; its population

was principally foreign, the western states were furnished

with scanty means of defence or resistance, compared with

their present situation, the successes of the French armies

had acquired for them a formidable reputation, and none of

those events had then taken place, which have sin6e inspired

the Americans with so much confidence in defending their

native soil. We consider the situation of the country as

exceedingly critical. England, dissatisfied with the hollow

peace of Amiens, and preparing for another war with France,

was striving to force us into an alliance with her, and a con-

siderable portion of the people saw no safety, except in that
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Step. Events had truly taken a singular turn. A few years

before, the government had, with the utmost difficulty escaped

an alliance with France and a war with England ; so true it

is, that the United States, immediately on the declaration of

their independence, became subject to the caprif^es, intlu-

ence, and vicissitudes of European politics.

But, as in '94, the government again had recourse to nego-

tiation. America was neither prepared for war, nor even pre-

pared to expect it. In the midst of the general repose of

Europe, the treaty of St. Ildefonso was boldly disclosed.

" Peace, commerce, and honest friendship wil'i all nations,

entangling alliances with none," had been declared by Mr.

Jefferson, in his inaugural address of March 1801, to be one of

the fundamental maxims of the state. From the foundation

of the government in '89, the administration had once been

compelled in the extremity of indignity to depart from this

policy, but this had not been done till negotiation had become

worse than hopeless. On the other hand, France saw that

she was again threatened with another war by her ancient and

indefatigable rival, and she was not without apprehension that

the United States would become a party to the fresh coalition

forming against her. Troops could no longer be transported

in safety to Louisiana. The cruelties of her armies in St.

Domingo had been dreadfully revenged ; and it had become

necessary to abandon that island to its fate. She needed

money to provide for the attacks with which she was either

menacing England or Austria. No better arrangement, there-

fore, remained than to cede Louisiana to the United States.

This was the last attempt of any European nation to take

permanent possession of any part of the continent of North

America. From that time, France was occupied with her

European wars, and though this government has been vexed

and embarrassed by tedious and unsatisfactory negotiations

with her, they have all emanated from commercial relations

and difficulties.

n
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The cession of Louisiana removed an active and dangerous

neighbour; it removed, also, a fruitful source of trouble and

war. It secured the geographical position of the United

States, and left no part of the country without an ample out-

let for its products. America became master of the mouth of

the Mississippi, and thus established the safety of the vast

commerce of the territory west of the AUcghanies and of the

great rivers of the interior. An European writer on diplo-

macy makes the following remark on this convention :
—" The

news of the transfer of Louisiana was like a thunder stroke for

the cabinet of Madrid, who then perceived the enormous fault

it had committed in sacrificing the safety of Mexico. Florida,

enclosed on both sides by the United States, was separated in

the middle from the Spanish dominions, and would fall on the

first occasion into the hands of its neighbours."*

The convention, by which this cession was made, was nego

tiated April 30, 1803, at Paris, by Robert R. Livingston and

James Munroef on the part of the United States, and Barbe

Marbois, formerly a Charge in this country, on the part of

France. Three conventions were signed the same day ; the

first to effect the cession, the second to regulate the price, and

the third to secure the assumption by the United States of the

debts due by the French government for illegal captures and

condemnations. { The ratifications were exchanged in Octo-

* This observation was made in 1804. The whole prediction is

now accomplished.

f Mr. Livingston was the resident minister at Paris ; but Mr. Mun-
roe had been sent by the Executive on a special mission.

f Convention 1.

—

"Art. 1. Whereas, by article the third of

the treaty concluded at St. Udefonso, the 9th Vendemiaire, an 9,

(1st October, 1800,) between the first consul of the French repub-

lic and his catholic majesty, it was agreed as follows:—' His catho-

lic majesty promises and engages on his part, to retrocede to the

French republic, six months after the full and entire execution of

tlie conditions and stipulations herein rehti o io nis royal highnes*
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ber 1S03, and the surrender of the province was made in tin;

usual form, on the 20th of December in tlic same year to tlio

the duke ol" Parma, the colony or province of Louisiann, nitli Ww
same extent that it now has in the hands of Spain, and that it had

when France possessed it ; and such as it should be after tbc trea-

ties subsequently entered into between Spain and other states.*

Jind whereas.) in pursuance of the treaty, and particularly of the

third article, the French republic has an incontestable title to tiic

domain and to the possession of the said territory : The first con-

sul of the French republic desiring to give to tbc United Stales ;i

strong proof of his friendship, doth hereby cede to tbe said United

States, in tbe name of the French republic, forever and in full

sovereignty, the said territory, with all its rights and appurtcnanccf',

as fully and in the same manner as they have been acquired by the

French repubhc in virtue of the abovementioned treaty, concluded

with his catholic majesty.

*' Art. 2. In the cession made by the preceding article are in-

cluded the adjacent islands belonging to Louisiana, all {public lotrf

and squares, vacant lands, and ail public buildings, fortitication^,

barracks, and other edifices, which are not private property. The
archives, papers, and documents relative to the domain and sove-

reignty of Louisiana, ^and its dependencies, will be left in the pos-

session of the commissaries of the United States, and copies will be

afterwards given indue form to the magistrates and municipal otli-

cers, of such of the said papers and documents as may be neces-

sary to them.

" Art. 3. The inhabitants of the ceded territory shall be incor-

porated in the union of the United Slates, and admitted as soon as

possible, according to the principles of the federal constitution, to

the enjoyment of all the rights, advantages, and immunities of citi-

zens of the United States ; and in the mean time they shall be

maintained and protected in the free enjoyment of their liberty,

property, and the religion which they profess.

" Art. 4. A commissary to be sent from France to receive the

province of Louisiana from the Spanish officers, and to pass it over

(0 the United States.

' AnT. 0,
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American commissioners, William C. C. Claiborne and James

Wilkinson. The province was erected, by an act ofCongress

" Art. G. The United States to execute the treaties of Spain

with the Indians, &,c.

" Art. 7. The vessels of France and Spain, laden with the pro-

ductions of their respective countries, and entering ports of Louisi-

ana, entitled to the same privileges for twelve years, as vessels of

the United States, from France or Spain, entering the same ports.

No other nation entitled to the same privileges during the said

period of twelve years.

" Art. 0. After the expiration of the twelve years, the vessels of

France to be upon the footing of those of the most favoured

nations."

Convention 2.—" Art. 1. The government of the United States

engages to pay to the French government, in the manner specified

in the following article, the sum of sixty millions of francs, indepen-

dent of the sum which shall be fixed by another convention for the

payment of the debts due by France to citizens of the United States,

"Art. 2. For the payment of the sum of sixty millions of francs,

mentioned in the preceding article, the United States shall create a

stock of eleven millions two hundred and fifty thousand dollars,

bearing an interest of six per cent, per annum, payable half yearly

in London, Amsterdam, or Paris, amounting by the half year, to

three hundred and thirty-seven thousand five hundred dollars, ac-

cording to the proportions which shall be determined by the French

government to be paid at either place : the principal of the said

stock to be reimbursed at the treasury of the United States, in

annual payments of not less than three millions ot dollars each

;

of which the first payment shall commence fifteen years after the

date of the exchange of ratifications : this stock shall be transferred

to the government of France, or to such person or persons as shall

be authorized to receive it, in three months at most after the

exchange of the ratifications of this treaty, and after Louisiana

«.hall be taken possession of in the name of the government of the

Unlte.i States.
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into a territorial governmenl, and William C. C. Claiborne

was apjDointed by the President the Gov(!rnor and Intendant

General. In 1811, Louisiana was admitted into tho Union.*

" Art. 3. It is agreed that (he dollar of the I 'nitod States, spe-

cified in the present convention, shall be Jixed at five francs iVnVo)

or five livres eight sous tournois.

Convention

* We liavc found in a "Collection of Reports on Navii^alion and

Trade," (London 1807), a letter of ii IJritisli officer, written in '!)4 ••on-

coming Louisiana. As it illustrates the iinportanfe of this province,

(with whicli the English appear to have been well acquainted,) we
shall make a few extracts from the letter :

—

V'-i

"w4 Letterfrom an Officer of Rank in the Jinny, to one of his Majcsli/^s

Minitters of State respecting Louisiana.

« C Street, May 21, 1704.

"What I allude to, sir, is this ; that on a peace and general arrange-

ment of the present extensive troubles, the cession of the island of New
Orleans, Avith all, or a part of, West Florida, and as niucli of the ter-

ritory bordering on the Mississippi as slionhl ho judged necessary,

might be obtained by this country from the court of Spain ; in whicii

event the above-mentioned advantages woidd consequently follow.

",In the present state of that country, all the West India islands

could be plentifully supplied from the Mississippi with every species

of lumber, at cheaper price."

"That country would also, in a little time, be able to sujtply the

West Indies with abundance of many articles of provisions."

"When it is considered, that from the furthest distance up the Mis-

souri river, whither our Indian tradex's from Canada at present resort,

to the mouth of tiie Mississippi, (an extent of above three thousand

miles,) there is an unfathomable and uninterrupted channel ; and that

both the banks are of a fertility surpassing the most (exaggerated ac-

counts of those of the Nile, and capable of yielding every production

of both liemispheres ; and wlien we further reflect on the many great

rivers which discharge themselves into the Mississippi, particularly the

Ohio, which is of itself navigable above twelve hundred miles, witii

several others falling into it, little less in appearance than the Ohio

itself: and the neighbouring soil and climate ofTering every indue-
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Convention 3.—" Anr. 1. The debts due by Franco to citizens

(if the United States, contrncted before the 8th of Vendemiaire*

ninth year of tiie French republic, (30th September lOOO,) shall

be paid according to the following regulations, with interest at six

per cent, to commence from the periods when the accounts and

vouchers were presented to the French government.

" Art. y. The debts provided for by the preceding article are

those whose result is comprised in the conjectural note annexed to

the present convention, and which, with the interest, cannot exceed

the sum of twenty millions of francs. The claims comprised in the

said note which fall within the exceptions of the following articles,

shall not be admitted to the benefit of this provision.

" Art. 3. The principal and interest of the said debts shall be

discharged by the United States, by orders drawn by their minister

plenipotentiary on their treasury ; these orders shall be payable

sixty days after the exchange of ratifications .^f the treaty and the

conventions signed this day, and after posseii^ion shall be given of

Louisiana by the commissioners of France tc those of the United

States.

" Art. 4. It is expressly agreed, that the preceding articles shall

comprehend no debts but such as are due to citizens of the United

States, who have been and are yet creditors of France, for supplies,

for embargoes, and prizes mado ;\t sea, in which the appeal has

been properly lodged within the lime mentioned in the said con-

vention of the 8th Vendemiaire, ninth year, (30th September,

1800.)

"Art. 5.

ment to come and settle there, witli no channel, ao I have already

observed, to export the j)roduce by, except the Mississippi ;—I say, sir,

when all those circumstances are considered, there can hardly be a

calculation formed of the shipping that will be necessary, in some short

time hence, for tlie transport of the immense productions that will be

sent down that river."

"Should the Americans thus once firmly possess themselves of

that colony, it will be very difficult to dislodge them ; and from the

time they establish a footing in any port in the Gulph of Florida, the

intercourse between the European nations and the West Indies tcili

/>« venf insecure indeed."
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" Art. 5. Specification as to what cases the articles relati . to

the payment of debts due to citizens of the United States < o to

apply.

" Art. G. Ministers plenipotentiary of the United States to ap-

point tliren cooimissiouers, to act provisionally.

'''• Art. 7. The three commissioners to examine the claims pie-

pared for verification, and to certify those which ought to be

admitted.

" Art. 8. And to examine those claims not prepared for liquida-

tion, and to certify such as ought to be liquidated.

" Art. 9. Debts, when admitted, to be discharged at the treasury

of the United States with interest. The commercial agent of the

United States at Paris, or some other agent, to be nominated by
the minister of the United States at Paris, to assist in the exami-

nation of claims."

^' Art. 12. Claims for debts contracted by the French govern-

ment since 30th September, 1 800, may be pursued, and the pay-

ment demanded, as if this convention had not been made."
iN
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CHAPTER V.

CONTINENTAL SYSTERI.

k
\ i

Livingston Minister in France—Turreau and Serrurier in this coun-

try—America very prosperous—Berlin Decree— Great calamity—
Beginning of Continental System—All Continent^ except Turkey^ in

the League—America only neutral—Milan Decree—Canton, in

China, only port not blockaded—Embargo—Bayonne and Ram-

bouillet Decrees—Cause of War against France—Repeal of French

Decrees—Engla^id refused to acknowledge the validity of tiie act—
Antedated Decree—French Spoliations—No indemnity—Angry cor-

respondence with France.

JNoTWiTHSTANDiNG the vexations to which the American trade

was exposed, in the West India seas, during the years 1804

and 5; the country was in a condition of great and increasing

prosperity, and of perfect security, while Europe was bleeding

at every pore.* But the eagerness and success, with which

* James A. Bayard, of Delaware, was jippointed Minister Plenipo-

tentiary to France, in February, 1801. In June of the same year, Ro-

bert R. Livingston, of New-York, was appointed to the same court,

with the same rank. The generals Turreau and Serrurier were the

ministers of France, in this country, from 1804 to the war with Eng-

land. Mr. Turreau published, in 1815, in Paris, a pamphlet, with this

title, " Aper^u, sur la situation politique des Etats Unis d'Amcrique."

It is a very unfavourable account of the political institutions of this
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America drove her commerce, was soon disturbed, by a most

cxlraordinury system of iimritiine legislation. The devasta-

tion, whirli had hitherto preyed upon the continent, extended

itself to the ocean ; and the ports of one f)rthe most extensive

empires in the world, were declared in rigorous blockade, by

a nation, that had not a single nrmed vessel afloat. The de-

cree, to which we allude, is a short one ; it was issued imme-
diately after tiio fatal and decisive victory of Jena.

" Imperial Camp, Berlin, Noveni1»cr 'Jl, 1006. Napoleon, Km-
peror of the Trench, and Kinfj of Italy, considering, i^c. decrees :

—

"Article 1. The British islands arc In a state of blockade.

" 2. All commerce and correspondence with them is prohibited.

Consequently, all letters, or packets, written in England, or to an

Englishman, written in the English language, shall not be dispatched

irom the post-ofliccs, and shall be seized.

" 3. Every individual, a sul)ject of Great Britain, of whatever

rank or condition, who is found in countries, occupied by our troops,

or those of our allies, shall be made prisoner of war.

" 4. Every ware-house, all merchandize, or property, whatever,

belonging to an Englishman, are declared good prize.

" 5. One half of the proceeds of merchandize, declared to be

good prize, and forfeited, as in the [)rcceding articles, shall go to

indemnify merchants, who have suffered losses by the English

cruisers.

" 6. No vessel, coming directly from England, or her colonies,

or having been there since the publication of this decree, shall be

admitted into any port.

" 7. Every vessel, that, by a false declaration, contravenes the

foregoing disposition, shall be seized, and the ship and cargo con-

fiscated, as English property.

.1 -
:

-.
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country, whicb, he tbinks, cannot bo permanent. Mr. Bayard did not

accept the appointment. Tlie French government hud no minister in

tliis country ; but L. A. Piclioii, (tlie individual already mentioned as

liaving been at the Hague) was the Charge, from March, 1801, to Sep-

tember, 1804, the period of the arrival of (Jcneral Turreau, who had,

however, been appointed in the i»reocding December, after the treaty

fif Louisiana. John Arnistroni", of New-York, succedcd Mr. Livintj'-

ston. in 18(11.
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" 9. Communications of this decree shall be made to the Kings of

Spain, Naples, Holland, Etruria, and to our other allies ; whose

subject^), as well ours, are victims of the injuries and barbarity of

the EngHsh maritime code."

It is obviously matter of historical curiosity, whether this de-

cree was retaliatory, or the beginning of that system, by which

the commerce of neutrals was, in the end, so much harassed

;

though, in reality, it signifies very little, indeed, that the

French Emperor had been provoked to it, by the unjust acts of

other nations. At the oame time, it does not appear, that any

instruction, or order in council, issued by Great Britain, antece-

dent to the Berlin decree, though all violating the laws of na-

tions, had been invested with the wide, unsparing reach of this

measure. The order ofMr. Fox, of April and May, at the period

the Prussians took possession of Hanover, included a great

extent of coast ; still, it had not the theatrical air of the Berlin

decree,—for it was local or limited in its operation ; and the

British navy was, in some degree, competent to the task of

maintaining a partial blockade, along a line of six hundred

miles. If the true origin of the commercial restrictions of

the French revolution wars, is to be found in the first coa-

lition of '92, the Berlin decree was still a full departure from

the system, as it respects neutrals ; for the United States had

never acknowledged the principles, in relation to blockades,

contended for by England. But in no case before, had a

whole empire, distributed over the four continents of the

earth, been made subject to the application of a principle,

which, in the original strictness and purity ofmaritime law, was

intended to be confined to a single liaven or harbour. The re-

sult of this state of things was, that every portion of the habi-

table globe, with which nations traded, was in a state of

bloc'fpide, with the exception of the port of Canton, in China.

The mind is impressed with a singular sensation, in behold-

ing a great conqueror, just reposing from one of his most sig-

nal victories, in the capital of the sovereign, wliose army ho

had rather destroyed than defeated, issuing decrees, that em-
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braced, in their desolating effects, almost every sea of the

civilized world. The power of Napoleon Bonaparte was

scarcely bounded by any river on the continent of Europe.

In gaining his great victories, in adding state after state to

his dominions, in placing brother after brother upon the

thrones of the old nations, whose dynasties he had thrown

down, he seems to have been fiilfilling his proper part,—to

have been accomplishing the destinies of which, under Hea-

ven, he was the humble instrument. Wherever he marched,

he carried a force with him sufficient to effect his purposes.

This was the legitimate exercise of the vast power, with which

he was intrusted, by Providence, for objects which it is not

yet altogether in the reach of man to comprehend. But, when

he extended his ambition to the ocean,—when he undertook

to overwhelm whole countries, by maritime decrees, we per-

ceive that he has left the orbit, in which it was his destiny to

move ; and we feel, that the unity of his theatrical character

is destroyed. The only weapon he could there use, was me-

nace ; he descended to an element, upon which his country-

men had, latterly, always failed—upon which he had, him-

self, always appeared in dread of an enemy—upon which ho

was never seen, except as a fugitive. There was one field,

upon which he was always an inferior; and, to enter upon it,

hf> left another, upon which he had never been conquered.

In another point of view, it was the first act of a vast and

magnificent project, to exclude the trade and navigation of

Great Britain from the ports and rivers of the whole conti-

nent of Europe,—and to overwhelm her naval greatn^-ys, and

infinite extent of commerce, by an irresistible accumulation

of power and resources on the land. Perhaps, this idea was

not original with Napoleon ; for we have already seen a limit-

ed attempt of the same description, made by the Directory in

'96. But the scheme failed then. The Berlin decree was the

beginning of what has since been emphatically called, the

" Continental System." Napoleon had not been able to ap-

proach his enemy on the ocean ; he had lost St. Domingo, and
in

fi-''/-;
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the principal islands in the West India seas ; he liad been

compelled to abandon his project of invading England ;
and,

as a final blow, the battle of Trafalgar had destroyed his own

navy, and the flower of that of Spain. He undertook, then,

to subdue the ancient, deadly rival of his country, by subdu-

ing the continent. The price of the victories of Austerlitz,

Jena, Friedland, and Eylau, was to bo far greater, either than

the glory of the French arms, or the conquest oi the most

powerful states of the old world. It was to be attended with

the downfall of the commerce of the English, and the ruin and

bankruptcy of that rich nation. Again the scheme failed.

There is a limit to power, even at the very moment when it

appears to have transcended all the bounds that human efforts

can set to it. There is a principle, always at work, to pre-

serve some sort of balance in the world. These projects of

universal dominion have never entirely succeeded ; and, we
presume, never will, while nations retain any portion of civi-

lization.

France has produced all the great conquerors of modern

times ; no country, indeed, is better situated for conquests.

But none of the conquerors of that remarkable people, have

appeared under more favourable auspices, to acquire a uni-

versal dominion, than Napoleon. He returned from Egypt,

at a time when the revolution was just brought to a close.

He appeared then before the world, and with vast applause.

Those who were in France, at the time the question was pub-

licly proposed, whether Napoleon should be consul for life

—

or, as it was placarded on the walls of all the great cities,

" Bonaparte sera-t-il consul a vie"—have often described the

unbounded enthusiasm that prevailed in his favour. In six

years, he attained to a height of power, that speedily threaten-

ed a universal empire. He then began the continental sys-

tem. He became the head of it ; and a refusal, on the part

of any government, to adopt it, was tantamount to a declara-

tion of war. Prussia, Russia, Austria, Denmark, the states of

the new confederation of the Rhine, the kingdom of Italy,
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Naples, Holland, and Spain, formally became members of the

league. French troops took possession of the Pontificate, of

Etruria, and of Portugal, where it was, of course, enforced.

There did not remain a state on the European continent, with

the exception of the Ottoman Porte, that did not enter into this

system. Napoleon had, undoubtedly, made preparations to

compel a compliance from Turkey,—but he became occupied

and embarrassed with his Spanish war. Thu?!, at one time, was

this system generally, and, to all appearance, firmly established.

To speak with precision, America Avas the only neutral in

the civilized world at this period ; and no evils iiave ever fall-

en on her so heavily, as the measures of the two great belli-

gerents, commencing with the Berlin decree of NovemSer

1806. This measure awakened, in the outset, little attention ;

and it does not appear, at first, to have been thought of serious

importance even in England. It was considered in the Uni-

ted States as a municipal regulation. There were captures

made under the decree shortly after it was announced, but no

actual condemnation took place till the case of the Horizon in

November 1807—nearly a year after the promulgation. The

American minister at Paris, Mr. Armstrong, regarded this act

as municipal, till October 1807; and he assured his govern-

ment, there was no ground for uneasiness or apprehension.

The decree had the appearance of being issued in a moment
of great triumph and conquest ; and the expressions, upon a

careful and attentive perusal and examination, do not indi-

cate any precise or definite object, though, in general term;?,

the British Islands were declared to be in a state of blockade,

and all commerce and correspondence with them were for-

bidden. But the decision in the case of the Horizon was very

alarming. The delay of a year to put the decree into opera-

tion had justly satisfied America, that the vessels of this coun-

try were not included in the provisions of it. They relied for

their protection on the acknowledged principles of public

law, on the rights of neutral commerce, urged by France since

the vear '80, with as much vehemence and steadiness as by

"'I
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iiny other government whatever, and especially on the litli

and 14th articles of the convention of Paris of 1 800. We can

only account for the delay in enforcing this decree from an ex-

pectation entertained by France, that the United States would

join her in the continental system against England. All the dif-

ficulties, observed Mr. Champagny, in Nov. 1807, " which have

given rise to your reclamations, would be removed with ease,

if the government of the United States, after complaining in

vain of the injustice and violations of England, took with the

whole continent the part of guaranteeing itself therefrom.

England has introduced into the maritime war an entire dis-

regard for the rights of nations ; it is only in forcing her to a

peace, that it is possible to recover them. On this point the

interest of all nations is the same. All have their honour and

independence to defend." But the terms, on which it was

proposed to America to enter into this league, or armed neu-

(rality, were not such as inspired confidence or discovered

consistency. They asserted, in an extreme degree, the same

principles of blockade against which America had constantly

protested
;
principles that the report of the French minister of

November 180G, declared to be. " monstrous and indefensible."

In January and November of the next year, (1807) England

issued retaliatory orders in Council.* These were followed

by the Milan decree of December 1807.f England and

* See Chapter—Treaty of Ghent.

t " Royal Palace at Milan, December 17, 1807. Napoleon, &c.
"1. Every ship, to whatever nation it may belong, that shall have

submitted to be searched by an English ship, or to a voyage to En-
gland, or shall have paid any tax whatsoever to the English govern-

ment, is thereby, and for that alone, declared to be denationalized, to

have forfeited the protection of its king, and to have become English

property.

«' 2. Whether the ships thus denationalized by the arbitrary mea^
sures of the Enghsh government, enter into our ports, or those of our

jallies, or whether they fall into the hands of our ships of war, or of our

privateers, they are declared to be good and lawful prize.
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France divided, by their several decrees, the civilized world

between them—one held the land—the other the sea. And

it did not lay in the quiet, well expressed remonstrance of a

minister, in the cold, studied language of diplomacy, either to

divert the belligerents frf>m the great course of their policy, or

to avert from the successful, unoliending commerce of the Uni-

ted States, the vast mis(;liiefs of this accumulation of decrees

and orders. The principal evils and devastation of the war

had hitherto been confined to the land ; but Napoleon having

overthrown, on the plains of Germany, or of northern Prussia,

all the coalitions England had been able to rally against him,

from that time the contest took a new turn. And the United

States, hitherto so prosperous, were now called to bear their

part in the calamities Europe had so abundantly suffered. At

this crisis, America withdrew her commerce from the ocean.

A general embargo, without limitation as to time, was passed

in December 1S07. This was a great sacrifice ; but the ex-

periment was worth making, if it could prevent the necessity

of hostilities. It was considered to be strictly a measure of

precaution, and by no means intended to preclude any at-

tempt, whatever, at negotiation. But this act of the American

government certainly |
reduced no eflect on France. So far

from leading to any conciliatory proposition, the first accounts

of it in that country were succeeded by a very extraordinary

.'1*1',. i-'p

K- ?
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" 3. The British Islands are declared to be in a state ofblockade, botli

by land and sea. Every ship of whatever nation, or whatsoever the

nature of its cargo may be, that sails from the ports of England, or

those of the English colonies, and of the countries occupied by English

troops, and proceeding to England, or to the English colonies, or to

countries occupied by English troops, is good and lawful prize, as con-

trr'ry to the present decree, and may be captured by our ships of war
or our privateers, and adjudged to the captor.

" 4. These measures, which are resorted to only in just retaliation

of the barbarous system adopted by England, which assimilates its le-

gislation to that of Algiers, shall cease to have any effect with respect

to all nations, who shall have the firmness to compel the English go-

vernment to respect their flag."

'-^
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edict. It goes by the name of the decree of Bayonnc of

April 1808. It directed all vessels then in the ports of France,

or that should thereafter come in, to be seized. The pretence

of this decree was, that as no American vessels could at that

time be navigating the ocean without violating the embargo,

they must, in every instance, be British property ; though in

truth many vessels were innocently in French ports, or did so

arrive there, having left the United States on distant voyages

;

and at the time the embargo was laid, others were at sea, en-

gaged in their usual commerce. As the law imposed no obli-

gation on them to return, their absence was in no respect

criminal. The embargo was a municipal regulation of the

United States ; and it was competent alone to that country to

execute it. Some vessels left our ports during the continu-

ance of that measure. This act was an offence against their

own government ; but it was none against a foreign one ; it

did not disfranchize or denationalize them. The embargo

naturally belonged to the system of forbearance and neutrality,

commenced under the first administration, after the adoption

of the constitution. But we had fallen upon far different

times ; such assaults upon the rights of nations had never be-

fore been witnessed ; nor had the world ever seen such a

weight and concentration of power employed to enforce those

aggressions.

The temper and disposition manifested at this time by the

French Emperor were unfavourable and alarming. Mr. Ma-

dison, Secretary of State, in a letter of July 1808 to General

Armstrong, remarks :

—

" If France does not wish to throw the United States into a war

against her, for which it is impossible to find a rational or plausible

inducement, she ought not to hesitate a moment in revoking, at

least, so much of her decrees, as violate the rights of the sea, and

furnish to her adversary the pretext for his retaliating measures.

It would seem as if the imperial cabinet had never paid sufficient

attention to the smallness of the sacrifice, which a repeal of that

portion of its system would involve, if an act of iustice is to be

failed a sacrifiro."
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The United States were, however, determined not to ex-

pose themselves to the alternative of a war. The whole poli-

cy of the government seems to have been to induce one of the

belligerents to repeal their illegal decrees, both to furnish an

argument in their representations to the other, and to enable

them, in case of an extremity no longer to be avoided, to meet

only one enemy in Europe.

The most unjustifiable assault, exercised by France, on the

neutrality and moderation of the United States, was in the

case of the Rambouillet decree of March 23, 1810.* As in

the case of the Bayonne decree of April 1808, the French

government sought a pretext for this act in the proceedings of

our own. The non-inlercourse act of March 1809, was al-

leged to be the measure, which led to so sweeping a retalia-

tion. But there was as little foundation or pretence for this

proceeding in the one instance as in the other. The non-in-

tercourse law was an act regulating the trade of this country

with France and England. It was a law any nation had a

right to adopt ; for it did not favor either belligerent, and a

notice of nearly three months was given of its existence. Ve-

ry few vessels were condemned under this law ; none, we be-

lieve, belonging to France. But it is quite clear, that if

France believed herself wronged by it, she should have de-

manded redress of this government ; or, if she had undertaken

to indemnify herself, the amount of the indemnity should, in

some degree, have been proportioned to the injury. The
whole American commerce, that had innocently, and in the

fair course of trade, entered the ports of that country, should

not have been indiscriminately and hastily swept off. Again,

* " All vessels, that sailed under the flag of the United States, or

such as were owned in whole or in part by any citizen thereof, which

from the 20th of March 1809, had entered, or should thereafter enter,

the ports of the French Empire, or those of their colonies, or of the

countries occupied by the French, were directed to be seized and sold,

and the proceeds of the sales were deposited in the caisse d'amortiss-

iuent."

f^-il

I J f t?

*«y



128 CONTINKNTAIi SYSTKM.

=);

! .

i '

< I

';ii

the Rambouillet decree could scarcely be said to be in retalia-

tion of the non-intercourse of March 1809 ; for that law, when

communicated to the French froverntnent, was not complain-

ed of, and the Rambouillet was not issued for twelve months

after.

We have now finished the account of the French decrees

till the repeal of the Berlin and Milan in August 1810. The
American government carried its love of peace too far, in not

declaring war against France, after the promulgation of the

Rambouillet decree. There are few public transaction's in

the history of this country to be compared to the violence and

injustice of that act, and the decree of Bayonne. It was the

deliberate proceeding of the French government ; and by the

influence of France its operation was extended to Spain, Hol-

land and Italy. Those decrees were not issued in the spirit

of retaliation. The French government did not allege the

same pretext for their promulgation as for those of Berlin and

Milan. But in a time of profound peace, in defiance of a

solemn convention, and of every principle of good faith, the

whole American commerce in the ports of France, Spain, Ita-

ly and Holland, was seized and sold for the benefit of the im-

perial government.*

We now arrive at a period in the history of our connexion

with France, remarkable for having ultimately led to the war

of 1812 with Great Britain. This was the declaration of M.

de Champagny, which we shall presently recite, announcing

* " Was the capture and condemnation of a ship driven on the shores

of France by stress of weather and the perils of the sea, nothing? Was
the seizure and sequestration of many cargoes brought to France in

ships violating no law, and admitted to regular entry at the imperial

custom houses, nothing ? Was the violation of our tnaritime rights,

consecrated as they have been by the solemn forms of a public treaty,

nothing ? In a word, was it nothing, that our ships were burnt on

the high seas, without other offence than that of belonging to the Uni-

ted States, or other apology than was to be found in the enhanced

s.ifety of the perpetrator."

—

Letter nf General Armstrong to thr, French

Minister.

I'M
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the repeal of the Berlin and Milan decrees. The act of May
1810, reguhiting foreign intercourse, having been notified to

the French government, an official communication was with-

out delay made to Mr. Armstrong, informing him that the

Berlin and Milan decrees would cease to have effect after the

1st day of November 1810, though a copy of the decree wa**

not sent with the document. The notification was in these

words :
" In this new state of things, I am authorized to de-

clare to you, that the decrees of Berlin and Milan are revo-

ked, and that after the 1st of November, they will cease to

have effect, it being understood, that in consequence of this

declaration, the English shall revoke their Orders in Council,

and renounce their new principles of blockade, which they

have wished to establish, or that the United States^ conformably

to the act you have just communicated, shall cause their rights to be

respected by the English." This mode of revocation in ordina-

ry cases would, perhaps, have attracted no attention. It is

the form usually adopted in the diplomatic notifications of the

acts of a government ; especially it is the uniform manner in

which blockades are notified to foreign ministers by the Bri-

tish government. But a vast importance was attached to it

from the circumstance, that England refused to receive it as

sufficient evidence of the repeal. No formal decree was,

jliowever, rctually passed at this time, at least, none has ever

been published. But the American government considered

the declaration of M. de Champagny sufficient and satisfac-

tory, and it possessed the authority of all its diplomatic agents

in Europe, that no American vessel was condemned after the

revocation for a violation of these decrees, though captures

took place and other outrages were committed. Some of

these vessels were burnt on the high seas,* and others con-

demned, on pretence that their cargoes were British property.

Iff; i. 1,1

* " The undersigned, Minister Plenipotentiary of the United States,

has the honour to transmit, here enclosed, to liis excellency tlj« Duke
of Bassano, Minister of Foreign Relational, copies of the protests of

17
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On the 2d of November IS 10. tlic President issued a procla-

mation, announcing the fact of the repeal, and restoring tlic

intercourse with French pubhc armed vessels. The Bayonne

and Rambouillet decrees expired with the Berlin and Milan.

Not any other of our difliculties, however, with France were

removed. No otter was made towards an indenmity for

American property unjustly seized, and sold, nor any pro-

gress made in renewing the convention of 1800, which had

expired in 1808.*^

Thomas Uolden, muster of the Ainericun brig Dolly, of New-York,

and Stephen Bayard, master of the American ship Telegraph ofNew-
York, by which his excellency will learn that these vessels have been

met with at sea by his imperial and royal majesty's shi])s, the Medusa,

captain Raoul, and the Nymph, captain Plasson, who, after having

plundered them of a part of tlieir cargoes, destroyed the remainder by

burning the ships. // is a painful taskfor the undersigned to be obliged

sofrequently to call the attention of his excellency to such lawless depreda-

tions. It appears to him that in the whole catalogue of outrages on

the part of the cruisers of the belligerents, of which the United States

have such great and just reason to complain, there are none more

vexatious and reprehensible than this. Upon what ground can such

spoUations be justified ? Will it be alleged, that the destruction of these

vessels was necessary, in order to prevent their carrying information

to the enemy, and thereby endanger the safety of these frigates upon

a trackless ocean ? This would be a poor defence. After boarding

these peaceful traders, they might easily have led their course south,

when they intended to go north. They could even have maintained

their assumed character of British ships, under which, it seems, they

began the commission of these flagrant acts, and thus have prevented

all information of cruising in those latitudes. But it appears that

plunder, and not safety, was the object, for which they have thus dis-

graced the imperial flag. For his excellency will probably have learnt

from Brest, where the frigates entered, that the twenty boxes of spices and

other articles, takenfrom the Telegraph, were smuggled on shore, and, it is

said, were soldfor the benefit of the equipage of the Medusa^—Letter of

Mr. Barlow to the French Minister.

* On the subject ofthese decrees, acts of the French cruisers on the

ocean, and spoliations by that government in general, we beg to refer

the reader to the correspondence of Mr. Gallatin, while resident nii-

'"S
':(
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'riin I'rciicli declaration of November IHIO. was n1 tended

with many embarrassin<; cirrumstaneeH ; eaptincs werr still

made nnder ihe decrees, and tin; trials, l)ein«; mucli driayed

and ultimately referred to the trilninals at Paris, great ex-

penses awaited tlic recovery of the property. Thesj; captures

continually threw doubts on the actual situation of the de-

crees, and afforded pretexts to Enju;land to maintain her or-

ders. The United States were, accordingly, dissatisHeil with

this equivocal conduct in France. Even many of the oflicial

acts of the French government at this period combined to

prove that the decrees were not repealed. The emperor de-

clared, himself, that he should not abandon his continental

system ; and, in the celebrated report of the Duke of Bassano,

concerning neutral rights, no notice was taken of the repeal,

or the moditication of the decrees, or of their ceasing to ap-

ply to the United States. It was far, indeed, from being an

fict ofcourtesy and frank conduct in the French government,

to withhold the promulgation of a formal instrument, an-

nouncing the revocation, as it respects this country. On this

subject, we shall quote part of a dispatch of November 1811,

from Mr. Munroc to the minister at Paris :

—

" It is not sufficient, on the final decision of a cause brought be-

fore the French tribunal, that it should appear, that the French de-

crees are repealed. An active prohibitory policy should be adopt-

ed to prevent seizures on the principles of those decrees. All that

is expected, is, that France will act in conformity to her own prin-

ciples. If that is done, neutral nations would then have an impor-

tant object before them, and one belligerent, at least, prove that it

contended for principle rather than for power, that it sought the

aid

Ulster at Paris, with the Frencli ministers, IMessrs. dc Richelieu, do

Pasquier, de Montmorency, de Vilelle, and M. de Cliateaubrian;!, from

1816 to 182.3. This correspondence was published in February, 1824,

by order of the House of Representatives. We also refer to two ar-

ticles in the North American Review, Nos. 24, 2.5, (new series), on tlio

claims on the FiUropean jjovernments in general.

* I
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aid ol' neutral nations in support of that (iiiiiciplo, ami illd not tnukc

it a pretext to enlist them on it" side to demolish its enemies. The
abuses that are practised by French privateers in the Baltic, the

Channel, Mcditerrani-an, and uherevcr else they crui-o, have, of

late more especiall)', reached an cnornjous height. In the Baltic,

they have been the more odious, tVom the circumstance, that it

was expected that they had been completely suppressed there.

Till of late, these abuses were imputed to the privateers of Den-

mark, which induced the President to send a special mission to the

Danish government, which it was understood vas producing the

desired eflect. But it is now represented, that the same evil In

produced by a collusion between the privateers of Denmark and

those of France. Hence it assumes a worse character. To sei-

7:ures equally unlawful, is added, by carrying the causes to Paris,

still more oppressive delays."—'• What advantages does France

derive from these abuses? Vessels trading from the United States

can never afford cause of suspicion on any principle, nor ought

they to be subject to seizure. Can the few French privateers,

which occasionally appear at sea, make any general impression on

the commerce of Great Britain ? They seldom touch a British ves-

sel. Legitimate and honourable warfare is not their object. The
unarmed vessels of the United States are their only prey."

General Armstrong having obtained leave to return home,

Joel Barlow, of Connecticut, was appointed Minister Plenipo-

tentiary to St. Cloud, and arrived in Paris in September 1811.

Mr. Barlow ditd in Poland, in October 1812, having gone

there on an invitation from the Duke of Bassano, for the pur-

pose of completing a treaty with France, on the principle of

complete reciprocity. We have no means of ascertaining

whether he could have accomplished this object. It is, at

any rate, certain that Mr. Barlow made no progress in the ne-

gotiation the year he was in France. A serious discussion of

the business was postponed month after month, it is probable,

partly, in consequence of the vast mass and variety of affairs,

pressing upon the emperor and his ministers, preparatory to

tlie expedition to Russia, though the jzovernment appeared to
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liavc determined not to roiu'ludc a tronty with Frnnce, till

full indciniiitv vvns made for past spoliatioiiH. 'VUv ou\y cir-

cumstaiico of much importuiicr, that occurred during Mr.

Barlow's rcuidcn(X> in Paris, was the cidchratcd dtcrce uf

April 28, Ibli. This decree was in these words:

—

"Palace of St. Cloud, April liJ8, 181 1 Napoleon, Emporor of

the French, Sic. &.c. On the report of our Minister of Forcijfn Kc-

lutions. Seeing by n law passed on the 2d March, 1811, the Con-

gress of the United States has ordered the execution of the provi-

sions of the act of non-intercourse, which prohibits the vesbcls and

merchandise of Great Britain, her colonies and dependencies, from

entering into the ports of the United States ;—considering that the

said law is an act of resistance to the arbitrary pretensions con-

secrated by the British Orders in Council, and a formal refusal to

adhere to a system, invading the in<ieprndencc of neutral powers,

and of their flag, we have decreed, and do decree as follows : The
decrees of Berlin and Milan are definitively, and, to date from the

first day of November last, considered as not having existed (non

avenus) in regard to American vessels."

The first intelligence of it was communicated to Mr. Bar-

low in the beginning of May 1812, and received by the go-

vernment in July of the same year. No communication of the

decree was made by the French minister, nor was any expla-

nation of this business ever given. A knowledge of the de-

cree was withheld from this country for more tlian a year.

Whether this was the actual date, or whether it was anteda-

ted, cannot now be ascertained, nor the motives that led to

this uncommon proceeding, Mr. Barlow never having obtain-

ed any explanation of it. Mr. Crawford, of Georgia, who, as

his successor, arrived in France in August of the next year,

had no means, on account of the great pressure of other pub-

lic affairs, and the subsequent downfall of the imperial dynas-

ty, of bringing on any discussions, whatever, relating to the

concerns of the two governments. It is not likely that any ex-

planation was or could have been given. We shall close this

account of the relations of the United States with Franco

-i
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with an extract of another letter of Mr. Munroc, of July IS\2.

to the minister, at Paris :

—

" It appears that the same oppressive restraints on our com-

merce were still in force, that the system of license was persever-

ed in, that indemnity had net been made for spoliations, nor any

pledge given to inspire confidence that any would be made. More

recent wrongs, on the contrary, and of a very outrageous charac-

ter, have been added to those, with which you were acquainted,

when you left the United States. By documents, forwarded to you

in my letter of the 21st March, you were informed of the waste of

our commerce, made by a squadron from Nantz, in January last,

which burnt many of our vessels trading to the peninsula. It is

hoped that the government of P'ranee, regarding with a prudent

ibresight the probable course of events, will have some sensibility

to its interest, if it has none to the claims of justice on the part of

this country. On the French decree of the 28th April 1811, I

shall forbear to make many observations which have already oc-

curred, until all the circumstances connected with it are better

understood."

The American government was at no time insensible to the

wrongs done it by France. It abstained, with uncommon
forbearance, from actual hostilities, but it never could have

doubted that it had just cause of war with that country. The
affair of the Berlin and Milan decrees, was far from being sa-

tisfactory to the United States. Those formal proofs of the

act were not fbrnished, which, in the peculiar circumstances

of the case, as the repeal itself was made conditional on an

act either of the English or the American government, it was

the duty of a friendly state to have produced. We have no

means of ascertaining why a decree was withheld. It could

not have been, because the government did not choose to im-

plicate its good faith. That was done as much by the decla-

ration of the Duke of Cadore, as could have been done by any

other official instrument. France could not have foreseen,

that England would refuse to acknowledge the authenticity of

the declaration, or the sincerity of the practice. As to the
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812. •' antedated decree," a copy of it was furnished Mr. Barlow

before the declaration of war against Great Britain was made
in this country. If this decree had been known in time, it

would probably have prevented hostilities. This could not

have, therefore, been the motive of France, in producing, at

tha* vij.v late hour, a copy of so important a document. On
the ouiei- nand, if France anticipated the war, if war was con-

sidered no longer to be avoided, what purj^ose did it answer

to produce the decree in the actual stale of hostilities, or on

the eve of a declaration. The entire correspondence of the

American government with France, from 180G to the fall of

the imperial dynasty in 1814, was of an angry nature. It

was a series of complaints, remonstrances, and threats of re-

taliation. Every year appeared to augment the dissatisfac-

tion felt by this country,—every year increased the claims for

indemnity,—every year diminished the prospect of an alli-

ance. The American minister at Paris, as our quotations

abundantly prove, was directed to urge these complaints with

more zeal and vigour. And his instructions forbade him from

entering on a treaty, till those representations were satisfied.

We finish the account of the delations of America with

France, with the downfall of Napoleon Bonaparte in 1814.

Although no treaty was concluded during the period of which

we have attempted to present a brief sketch in this chapter,

the circumstances of the times were too important to have

justified us in passing over it in entire silence. A convention

has since been made with that country ; but claims for spolia-

tions still remain unsatisfied. We had intended to present a

brief history, and a discussion ofthe principle of these claims
;

but the report of the Secretary of State on this subject, or-

dered by a vote of the House of Representatives, of April

20th, 1824, not having yet appeared, we are under the neces-

sity of omitting it.*

* In addition to these treaties and conventions with France, a con-

fraot was made by Dr. Franklin with M. de Vorgenne.«. in .July, '82, to

§
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regulate the mode of payment, and the rate of interest of the 18,000,000

livres, loaned by his Christian Majesty to the confederation, together

with the loan (10,000,000) in Holland. In November '88, a conven*

tion was made by Mr. Jefferson, with M. de Montmorin, to define the

duties, powers, and privileges of consuls. We have not thought it ne-

cessary to take any notice of this instrument, as our consuls in Europe,

(and, also, French consuls in this country,) are only commercial

agents ; they are not invested, like the consuls on the Barbary coast,

with diplomatic functions. In '83, America again contracted a loan of

6,000,000 livres with the French government.

m •

iji

j
•. :

31

IP

i^n



131

CHAPTER VI.

TREATY OP 1782 WITH THE NETHERLANDS.

Second power to make a Treaty with United States— War between

United Provinces and England—Causes—Lee, failing at Berlin^

enters secretly into a correspondence with the Regency of Amsterdam

—not suspected by Sir Joseph Yorke—Lee agrees, at Jiix La Cha-

pelle, on a Treaty voith JVeufville—Secret discovered bij capture

of Laurens—Amsterdam richest City in Europe—Laurens chosen to

Holland—Subsequently Adams—States General very dilatory in ye-

cognizing Independence— Three classes of Treaties—Remarks on

National Law—JVeutral Rights badly defined—Mr. Adams concludes

a Treaty, and makes Loans—Van Berckel appointed Minister to

United States—Holland fell in '94

—

Changes in Government—
Great Trade with this Country—King Louis well disposed—Com-

pelled to abdicate—Confiscation of American Property.

The government of the United Netherlands,* was the second

power in Europe, that made a treaty with the United States.

The treaty was not actually signed, till the year 1782, to*

* The reader will observe, that this kingdom, as now constituted, did

not exist, until the year 1814 ; it is one of the creations of the treaties

of Paris, and of Vienna. The treaty of Paris, of May of that year, as-

signed to Holland, placed under the government of the House of

Orange Nassau, an addition of territory. To this dominion, the Allied

Sovereigns, at the time they were in Londoi), in the summer of 1814,

18
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wards the close of the revolution ; but with the exception of

France, America derived more aid from Holland, in the shape

of military stores, and money, and by obtaining protection for

her vessels in the Dutch West Indies, than from any other

state in Europe.

The connexion of Holland with America,—the severity

with which England exercised her great power on the ocean,

in relation to convoys, contrabands, and the privileges of the

neutral flag, in the beginning of the contest with the colo-

nies,—produced a feeling of extreme irritation and jealousy ;

and ultimately led, in 1780, to a declaration of hostilities, on

the part of the latter government. An English writer has

explained, in a full and able manner, the cause of this war,

an event, in which the United States were, at the time, greatly

interested. We cannot do better than extract a portion of

his remarks j though a proper allowance should be made, for

the warmth with which the author vindicates the acts of his

government, and the principles of English maritime law :

—

" At the commencement of hostilities between Great Britain and

her colonies, Holland, in conformity with the conduct of other Eu-

ropean powers, forbad the export of ammunition and stores for one

year ; but, when the success of the colonists, and the declaration'

of independence, afforded flattering hopes of acquiring a portion of

that commerce, which the English had hitherto monopolized, Hol-

land began to grasp at the advantage, and encouraged an illicit

trade with America. Every motive, arising from long and benefi-

cial

annexed Belgium.—(Schoell, vol. x. p. 534.) The limits of this king-

dom were afterwards defined, in the 2d article of the treaty of Vienna,

of May, 1815.—(Recueil des Pieces Officilies, &c. vol. viii. p. 309.) In

the time of the American Revolution, Belgium, (la Belgique,) a modern

French name, (Belgica GaUia,) for what was called, in English geo-

graphy, the Netherlands, or the Low Countries, was divided into

French, Dutch and Austrian Flanders, and did not exist as a separate

government. The treaty of 1782 was made with that part of the

present kingdom of the Netherlands, called, in the treaty of Paris of

1814, Holland. It is well known, in history, hy the title of the States

General, or Seven United Provinces of Holland.



TREATY or 'S2 WITH THE NETHERL\N11S. 139

' '1m

ng-

nna,

In

em
leo-

cial alliance, similarity in religion, and political interests, combi-

ned to deter Holland trom a mode of conduct, repugnant from

the interests of Great Britain ; . but a faction, in the French

interest, and inimical to the Stadtholder, influenced all the pro-

ceedings of government. The open encouragement, afforded to

American privateers, in the Dutch West India islands, occasioned

a long correspondence, which terminated in the delivery of a spi-

rited memorial by Sir Joseph Yorke, the British ambassador at the

Hague. The States General returned an humble and complying

answer, denying an intention to recognize the independence of

America, and consenting to the recall of Van Graaf; but they com-

plained of the harsh terms in the memorial,—and, as a mark of in-

dignation, ordered Count Walderen, their envoy extraordinary in

London, not to correspond, on the occasion, with Si.' Joseph Yorke,

or Lord Suffolk, the secretary of state, but to deliver his memorial

to the King in person." " Sir Joseph Yorke had resided in Hol-

land 27 years, was thoroughly acquainted with the state and tem-

per of parties, and knew the preponderance of French interest,

and the fatal supineness of the Stadtholder. He vindicated, in an

able memorial, the conduct of Great Britain ; and, while he dis-

played the moderation of the King, in not plunging Holland into a

war, by demanding the succours, stipulated in the treaties of 1678

and 1716, proposed to discuss the grievances in a conference,—pre-

facing the offer with an assurance, that the prevention ofcontraband

trade should, in the mean time, be subject to no interpretation, un-

warranted by the rules of equity, and the practice of perfect gene-

rosity. This proposal occasioned violent exertions among the

French party. The Duke de Vauguyon, ambassador from the

court of Versailles, endeavoured to pique the pride and interest of

the Dutch, by demanding a clear and explicit determination, to ac-

cept or renounce the advantages of commerce, proffered by a de-

cree of the French Council of State, allowing the traffic in naval

stores, during the war. The proposition was not, however, ac-

cepted ; and the French Court repealed the permission given to

Holland, of trading with them duty free,

—

admitting, to the exclusive

enjoyment of this privilege, Amsterdam alone, ' in consideration of the

patriotic exertions made by that city, to persuade the republic to pro-

cure, from the court of London, the security of that unlimited coni-



v'i « ,

,

HO TBEATY OF '82 WITH THE NETHEHLANDS.

'
!

merce, which belonged to the Dutch flag.'

"

" The arts and influ.

eoce of France were, however, more effectual than the remonstran-

ces of England ; and, when Spain was added to the hos^'e combina-

tion, the striking partiality of Holland, towards the enemies ofGreat

Britain, rendered more decisive explanations indispensable. Sir Jo-

seph Yorke, therefore, in pursuance ofinstructions from England, de-

manded from the States General the succours, stipulated in the seve-

ral treaties, of which the casus foederis was fully explained in the se-

parate article of 1716." " At this juncture, a fresh cause of dis-

pute arose, in consequence of the reception afforded to Paul Jones

and his prizes, in the harbours of the republic. Sir Joseph Yorke

demanded the detention of the ships and crews ; as Paul Jones,

though a pretended American, was a native of Scotland, a pirate,

rebel, and state criminal. The States General refused compliance,

alleging their constant maxim, not to decide on the legality of cap-

tures by the vessels of any other country." " The state of sul-

len dissatisfaction, which occasioned the abolition of the ancient

connexion between Great Britain and Holland, resolved itself into

active hostility ; the mystery, which had covered the views and

conduct of the Dutch, was dispelled by accident ; and the court of

Great Britain was impelled to a firm and decisive mode of conduct,

as well in resentment of past treachery, as with a view to counter-

act the effects of the neutral league. The Vestal frigate, com-

manded by Captain Keppel, took, near the Banks of Newfoundland,

a Congress packet. The papers were thrown overboard, but, by

the intrepidity of an English sailor, recovered with little damage.

They fully proved the perfidy of the Dutch ; who, before the ex-

istence of any dispute, entered into a formal treaty of amity and

commerce with the revolted colonies, fully recognizing their inde-

pendence, and containing many stipulations, highly injurious to

England, and beneficial to her enemies, both in Europe and Ame-

rica. Disagreements on some of the arrangements, had occasioned

delays in its completion ; but Henry Laurens, late President of the

Congress, who was one of the passengers in the captured vessel,

was authorized to negotiate definitively, and entertained no doubt

pf success." ^* This remonstrance also failing, a royal manifesto

was issued, declaring hostilities against Holland."

'ft
•"
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! We shall have occasion to remark, under the head of Prus-

sia, that William Lee, of Virginia, was sent by Congress to

Berlin, as commissioner, as early as '77
; but we have not been

able to ascertain, that any |)erson had been directed to pro-

ceed to Holland ; for the ancient alliances, and friendly trea-

ties, between the provinces and Great Britain, made it ex-

tremely unlikely that any assistance could be obtained in that

quarter. As the greater part of the Dutch commerce was

obliged to pass through the English channel, and as the Dutch

navy was in a state of decay, Holland was necessarily under

the control, to a great degree, of the English fleets. Mr. Lee

was not officially received at Berlin, and met with no success

there, in his application for military stores j but he soon en-

tered into a correspondence with the regency of Amsterdam.

This intercourse took place as early as August, '78
; but it

does not appear, that it was ever suspected by the British

minister, Sir Joseph Yorke.* Though his letters to the States

General abound with complaints and remonstrances, upon al-

most all topics, touching the neutral character of the Dutch,

there is not the most distant allusion to any secret correspon-

dence between any one of the provmces and the American

government. He certainly was not aware, that the confede-

racy had an agent at Amsterdam, or its neighbourhood. The

correspondence, however, was confined to the government of

one of the principal towns of the United Provinces, well

known to have great influence over the whole Dutch confede-

racy ; and there is no reas<tn to suppose, that it was known

to the States General. On the 4th of September, '78, Mr.

Lee agreed with M. de Neufville, a respectable merchant of

Amsterdam, acting by the authority of Francis Van Berckel,

pensionary of the city, on the plan of a treaty of commerce

and amity between the two countries. These gentlemen met

at Aix la Chapelle, for the purpose of secrecy ; and, in that

* Afterwards Lord Dover.
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place, the treaty was drawn up and signed.* We shall not

extract any portion of it, as it docs not differ materially from

the treaty subsequently concluded with the provinces, though

not so full and definite in some provisions. Mr. Lee was

not furnished with power, from his government, even to open

a negotiation, and the regency of Amsterdam acted, in the

business, only by their own authority. The instrument, it is

obvious, was not binding upon either party. Indeed, it may

well be matter of doubt, whether the proceeding was much
more than the private act of Mr. Van Berckel and his friends ;

for Amsterdam was, at that time, the centre of the factions and

parties, that distracted and divided the "republic." It appears,

however, that, when the documents, accompanying this tran-

saction, were communicated by the States General to the Pen-

sionary and magistrates of that city, the affair was justified by

them. And, it is probable, the arrangement would never have

been known, but for the unlucky accident, by which Mr.

Laurens' papers fell into the hands of the enemy. We shall

observe, in this place, that the States General, in November,

'80, disavowed, on the requisition of Sir Joseph Yorke, the

conduct of the Pensionary, as having taken place without

their knowledge ; but they refused to punish him, or any other

person, concerned in the transaction. Their High Mi'^hti-

nesses took that matter, as they expressed it, ad referendum

;

the nature of an " ad referendum," in the Dutch government,

can easily be guessed.

f

When this secret proceeding became known to the Ameri-

can Congress, they were at once satisfied of the feelings of, at

* See Pai'liamentary His. vol. xxi. app. 98, for this treaty.

•j- The States General ordered Jones to leave the Texel, after he had

been supplied with what seemed to be required by humanity. The

English would not allow the Dutch to carry to its enemy ship timber,

though it was not specified among the contrabands, by the treaty of

1674. The English contended, that wood was included in those clau-

ses of the subsequent treaties, which forbid the Dutch to assist the

enemies of Great Britain with any article required in war.



TUEATY OF '62 WITH THE NKTHERLANDS. 143

least, a portion of tlic people of Holland. \n those days, Am-
sterdam was, probably, the richest city in Europe ; money
was there, usually at a low rate of interest ; and not only ma-

ny foreign merchants, but even governments, were in the ha-

bit of opening loans in that celebrated mart. Money could

be procured on more favourable terms, from the circumstance,

that Amsterdam was just showing the first symptoms of its

decline.* Great capitals had been accumulated ; but its

trade having fallen oft', while the well known habits of indus-

try, prudence and frugality of its merchants remained, there

was a redundancy of money in the home market Amster-

dam, with the other cities of Holland and the Low Countries,

was then beginning to feel the fatal influence of that power

and competition, which has since deprived them of their co-

lonies and carrying trade. The two epochs, to which we may
assign the origin of this commercial superiority, are the trea-

ties of 1763, and of 1783 between America and England.

Congress made no preparations to open a direct communi-

cation with the Low Countries, before October '79. Mr.

Laurens, of South Carolina, was, in that month, chosen, both

to make a treaty of amity and commerce, and to negotiate a

loan, not to exceed 10,000,000 dollars in amount, at a rate of

interest, not to exceed G per cent. We have already said,

that Mr. Laurens was taken, the next year, going to Holland.

f

Mr. Adams, who had previously gone to Europe, in the capa-

city of a commissioner for a general peace, was directed to

proceed to Holland, on the business assigned to Mr. Laurens.

He arrived in Holland, in the beginning of '81.

Notwithstanding the "republic" was at this time at war

with England, and a party to the armed neutrality, the pro-

vinces do not appear to have participated in the eagerness of

Amsterdam to recognize the independence of the United

^M

* Macpherson's Annals of Commerce, vol. iii.

t He was not liberated till '82, when he was exchanged for Lord

Cormvallii?,

!*?
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States. The States General were exceedingly dilatory in all

business. The forms of their government rendered dispatch

impossible. Nothing can proceed rapidly, where each mem-
ber of a diet or assembly, not only holds in his own vote an

absolute negative, but, before he is permitted even to give

that vote, he is obliged to report the whole matter under con-

sideration to a separate legislative body, who take as much
time as they think proper to examine, discuss, and deliberate,

before they send instructions to their delegate at the States Ge-

neral. There were seven such distinct sovereign legislatures.

Mr. Adams did not succeed till the autumn of '8i in obtaining

from all the provinces their consent to the ratification of a

treaty.* Guelderland was the last state that recognized the

1'
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*Tiiia treaty of amity and romiuerce was conrlmled on the 8th of

October 1782 by Mr. Adams for America, and George Van Randwyck
and seven others, deputies uiid plenipotentiaries, for the United Ne-

therlands. The treat; , consisting of 29 articles, places commerce on

the footing of the morit favoured nation. The 4th article, respecting

liberty of conscience is, we believe, peculiar to the treaties made by

the U. States with the protestant naitions of the continent of Europe
;

a similar provision will be found in the treaties with Sweden and

Prussia ;—we extract tho whole of the article.

" Art. 4. There shall be an entire and perfect liberty of conscience al-

lowed to the subjects and inhabitants of each party, and to their fami-

lies, and no one shall be molested in regard to his worship, provided

he submits, as to the public demonstration of it, to the laws of the coun-

try. There shall be given, moreover, liberty, when any subjects or in-

habitants of either party shall die in the territory of the other, to bury

them in the usual burying places, or in decent and convenient grounds

to be appointed for that purpose, as occasion shall require ; and the dead

bodies of those who are buried, shall not in any wise be molested. And
the two contracting parties shall provide, each one in his jurisdiction,

that their respective subjects and inhabitants may henceforward ob-

tain the requisite certificates of deaths, in which they shall be inte-

rested.

"Art. 6. Citizens of each party may dispose of their effects, by will

or otherwise, in the dominions of the other.

"Art. 1). Citizens of either party allowed to manage their own busi-

ness, in the dominions of the other. &c.
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independence, though others were quite curly in do( luring

their sentiments. We shall not spouk, in dctuil, of the treaty

made on this occasion, as the leuiling provisions of it, touch-

ing the exercise of the right of search, contrabands aiul the

privileges of the neutral flag do not dilFer from the origiiuil

"Art. 10. A free trade was allowed to enemy's ports—a vessel, met nt

i^ea and delivering contrabands, was allowed to puss.

"Art. 11. Free ships free goods ; and goods in unencmy's ve.-sci a»ifi

treaty of 78.

"Art. 1(5. Incaseof shipwreck, rHief shall be offoide<l, and ^oods re-

.stored, if claimed within a year and a day, on payment of reason abUi

chorges, &c.

"Art. 18. In case of war, nine months allowed to citizens of either

party, residing in the dominions of the other, to sell and transport their

effects.

"Art. 19. Citizensof neither party shall take commissions, or lefitrs

ofmarque, from a prince or state with whom the other is at wor.'>

The contrabands (art. 24) did not vary from those of the treaty

of 78; by the same article, blockade (omitted in treaty with France)

was thus defined—"and those places only shall be held as blockaded,

which are surrounded nearly by some of the belligerent powers." Thid

is the first treaty made by America, in which a definition of a blockade

is attempted. The right of search (art. 26) as in treaty of 78.

"Art. 27. Commanders, &c. of public and private vessels of the Uni-

ted States, may engage American seamen in ports of the United Ne-

therlands, and the same for Holland."

The form of a passport, a certificate, and of a sea-letter was annexed

to the treaty. On the same day, a convention was agreed on relative

to prizes and re-captures.

"Art. 1. Re-captured vessels not having been twenty-four hours in

possession of an enemy of either party, to be restored, on payment of

one third salvage to the privateersmen.

"Art. 2. Re-captured vessels, more than twenty-four hours in posses-

sion ofan enemy, to be entire prizes to privateersmen.

"Art. 3. Vessels of either party re-captured by public vessels of the

other, to be restored, on payment of a thirtieth part, if 24 hours in pos-

session of an enemy ; if longer, a tenth pait.

"Art. 5. Vessels of war and privateers, to be admitted, with their pri-

zes, into the ports of both nations, if not inconsistent with the 22d ni-

tide of the treaty bf connmerce"
10

" 11
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draft prrimrccl by Conpross for all tlu' coimncrcinl trcatit 8.

Iri(h'(;<l,w(; mny reimirk in this place, that the rommfrn'nl tren-

tios, iniule by the United States with the powers ol' Kurope,

with the exception A' Kn;»land, contain tlu; same general

prin<i[)l(H. Tlic only additions on the score of neutral rights,

made to the treaty of '78 with France, related to a dennition

of blockades, immunity of vessels under convoy, and an im-

proved niodiiication in the right of search. Sonie peculiar

jirovisions, as will be scon under their proper head, were in-

s(.'rte<l in the treaty with Prussia; but, with this exception, wc
have had till 1815 but two classes of treaties—those with En-

gland, in ^vhich none of the neutral rights are recognized ; and

those with the continent, in which all the principal neutral doc-

trines arc secured by sti|)ulation. Till the year just mention-

ed, no material change was made on the subject of com-

merco—it rested on the almost universal modern arrange-

ment, and in the old diplomatic phrase, of "^(fcwrts amicissimfc.''^

But latterly (beginning with England in 1815) another de-

scription of commercial treaties has been introduced—the ba-

sis is, reciprocity of duties and tonnage charges on importa-

tions, of the growth, produce and manufacture of the respec-

tive countries. These conventions have been extended to

Prussia, Sweden, the Netherlands, some of the Hanseatic

towns, and partially to France. This constitutes a new cera

in the diplomacy of this country, and in the commercial his-

tory of the world.

All that part of public law, called conventional, is laid

down, as it appears to us, by writers on the subject, with

great strictness and precision, more so than the history of di-

plomacy will, altogether, justify. The acts and practices of

nations can alone serve as a guide in this business; and if we
except the article of contrabands, the rights and duties of

neutrals are very obscurely defined in the treaties of the last

century and a half; till, indeed, we reach the period of the

first armed neutrality and American revolution war. From

that date more uniformity of principles exists, as it respects

'2
i9
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irealK's, coiicliak*! I») one vIu^h of slutrs. Ami, siruily ^pcuk-

in^, tlier*' has been ikj j^rinit nculral [mwcr in tin; wuiM l)it"un'

Anu-rica. H( lore lliat tinio llioro is an muonnnon Miiiity ol"

principles. Even in treaties ofvery exact lan^n!i^e,ali'<,'lliniati'

blockade is (iefnud in a va<^ue nfunncr. ll is nintU? an allair

of construction, aiid there will always be an r.vtrcnu' <liHirul'

ty in settling construction between nations. We Know not liow

tiic principle of " iree shi[>s, fret; goods'' was exclude. I IVoni

the code. \V(! have not looked very accurately into the col-

lections ; but we have no doubt, that three-fourths of the conj-

merciul treaties, since the treaty of Westphalia in ItiOS, ex-

pressly recognize this doctrine ; an<l though it is fomid, wo

believe, in every treaty made by ihis country, except those

witii England, the American government, nt an early period

of its history, declared it was not one of the established prin-

ciples of the commercial laws of nations.*^ We have no dispo-

sition to undervalue the labour of writers on public law. Un
the contrary, they have rendered great services to mankini!

;

for it is, obviously, of infinite importance, that nations shoidd

possess a code to regulate their conduct in regard to eacii

other. We cannot reduce public or national law to the pre-

cision of municipal. This is not necessary. But we may

fairly suppose, that a code so infinitely improved during the

last century, is susceptible, still, of far greater perfection.

The rights of belligerents are very accurately defined ; so, that

in truth, war, and the relations of nations in war, are now re-

gulated by very precise laws. This has been done by the

progress of civilization ; and no one will deny that it has been

highly beneficial. There is another part of this code still in

a confused and very unsatisfactory condition. We mean that

part which relates to the rights and duties of neutrals. There

have been constant difficulties on the subject of blockades,

contrabands, and the right of search ; bul none of them are at

all new ; they occurred with great severity in the application

in the beginning of the last century. In the wars that have

*Sce Mr. Jeflferson's letter of July ^4, 1703.
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just ended, in which this country finally took a part, and

^vhich were, in some respects, maritime, not a single princi-

ple, beneficial to the neutral, has been secured. In all the

treaties made in the celebrated years of 1814, 1816, treaties,

that appear to guarantee the repose of the world for centu-

ties, we find no allusion to the neutral. And it is, truly, a

most discouraging circumstance, how completely all armed

neutralities have been dissolved, and how entirely the obliga-

tion different states (this country among others) have entered

into, to establish a convention for the protection of the neu-

tral, have been forgotten on the return of peace. Still, the

neutral should not be in despair. The great improvements,

taking place in society and in the intercourse of nations, will

probably in time reach that portion of the code which relates

to him.

The war with England, and the movements in the British

House of Commons in the beginning of the summer of '82,

finally induced the provinces, not only to make a treaty, but

Mr. Adams was enabled, under those favourable auspices to

negotiate a loan with certain merchants of Amsterdam, at

first (in September 1782) for * 5,000,000 guilders at 5 per cent,

redeemable in ten years ;—2,000,000 at 4 per cent, in '85

;

and, again, 1,000,000 in 1787 at 5 per cent. The price

of these loans was, probably higher than was paid by other

nations ; but America did not enter into the market of Am-
sterdam w'th all the advantages of a well established govern-

ment. VVhe!i the first loan was contracted in September '82,

very liulo dorbt could exist but that America would be able

ultimately t :» maintain her independence against the claims

of the mother country. But this was not suflicient for the

Kiuo}»r'a:i money leiiJor. It was necessary to satisfy him,

that tiie corfedt'racy of '74, whose pledge was his only secu-

rity, would remain united, would not separate into thirteen in-

dependent governments, neither willing nor able to execute

'* III November 1781, the French king borrowed, for the Unitetl

f^futcs, of ilic States General, 5,000,000 florins, at 4 per cent.
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their engagements. The debts, contracted by the United

States in Europe, during the revolution, were all honourably

paid ; but the adoption of the constitution of '89, and the

establishment of a treasury department, contributed in no

small degree to this happy result. The pecuniary embarrass-

ments under which the confederacy laboured, both as it re-

spects the foreign and domestic debt, constituted, in reality,

one of the principal arguments in favour of the present union

of the States ; and the Dutch as well as French creditor is

much indebted to that change in the concerns of the country

for the speedy and exact payment of his demands.

As the United Provinces were the second state to acknow-

ledge the independence of this country, so they were the se-

cond to send a minister plenipotentiary to the Congress at

Philadelphia. This was done with great promptitude. The
person appointed was P. T. Van Berckel. He arrived in

America in the autumn of '83, and in October of the same

y^ar was admitted in the form prescribed to a public audi-

ence. He addressed a speech to Congress on the occasion

in the French language. A greater interest than common is

justly attached to his sentiments, as there is some slight re-

semblance in the history of the Dutch and American revolu-

tions.

The treaty, made in '82, having no limitation, continued in

force, till the creation of the kingdom of the Netherlands and

the consolidation of the Dutch and Belgic provinces in 1814

and 15.* Separate from the vast and very lucrative trade

carried on with the Dutch East and West Indies, and colo-

mm

* In 1702, William Short of Virginia, was appointed minister resir

dent to the Haj^ue, and in May 1794, John Quincy Adams, of Massa-

chusetts. William Vans Murray, of Maryland, was appointed minister

resident in March 1707, and was the last minister to the Netherlands,

till the renewal of intercourse by the appointment of William Eustis,

of Massachusetts, envoy extraordinary and minister plenipotentiary,

in December 1814. The executive, in June 1801, suspended the lega-

tions at the Hague and at Lisbon. M. Van Polaner succeeded M. Van
Brrckel as minister resident, after the appointment of Mr. Adams.

.s t'
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nies on the American continent ; this country has had from

1794 (with the exception of '99, when Holland was invaded

by an English and Russian army, and during nearly the wiiole

year her ports declared to be in vigorous blockade,) a very

great direct commerce till 1808 and 9. But the diplomatic

relations have been subject to uncommon vicissitudes, and

have been interrupted the greater part of the time. Holland

fell the same year with Austrian Flanders, and the country on

the left bank of the Rhine. This was the important result of

the brilliant campaign of '94. From that period we trace the

original Dutch confederacy through tlie successive changes

of a national assembly, a Batavian republic, an aristocratic

legislature, an elective monarchy, an hereditary monarchy,

a department in 1810 of the imperial government, and lastly,

to its union in 1814 and 15, with Belgium. The United States

have not followed step by step these revolutions in its govern-

ment ; but a friendly intercourse has always been maintained

and till the abdication of Louis in July 1810, many open-

ings were found for trade, notwithstanding the severity with

which the continental system was attempted to be enforced.

The special application of that system to Holland, however in

1809 and the following years, has subsequently given rise to

the same controversy on the subject of illegal seizures, the

American government has had with Spain and Naples. Ame-
rican property to a great amount was most unjustly seized

;

and ultimately confiscated. That, which was not liable to

the operation of the Berlin and Milan decrees, was seques-

trated under the 10th article of the treaty of Paris of March
1810.* It is in these words, and it is as unprincipled an act

as can be conceived. " Every description of merchandize

that has arrived in the ports of Holland in American vessels

since the 1st January 1809, or which shall hereafter so arrive,

shall be put under sequestration, and shall belong to France,

to be disposed of according to circumstances and the political

* Martens, vol. xii. p. 307.
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relations of that country with the United States." This

treaty, the Dutch admiral Verhuei was obliged to sign with

M. de Champagny. It was the preliminary step to the abdi-

cation of Louis, an event, indeed, that followed a few months

after, but the king of Holland, in consenting to the sacrifices

required by this instrument, doubtless hoped to preserve the

independence of a people to whom he was evidently attached,

and over whom very much against his inclination, he had been

appointed to reign. Louis in his own hand made observations

on the different provisions of this treaty. They have been

preserved, and have since been published in a manner, that

leaves no doubt of their authenticity. In regard to the 10th

article just quoted, he remarks, " I expect from the justice

of the Emperor that he will express his intentions in a differ-

ent way as it respects this property. I think it should be

treated as property under similar circumstauces has been in

Spain and Naples, and that the same date should be assigned

for the application of the article."* This arrangement would

have placed the property in depot subject to future examina-

tion and decision. It has, at least, the semblance of fair-

ness. The proposition was free from the licentious, unsparing

injustice of the original article. The independence and up-

right intentions of Louis in this affair, deserve to be mentioned

with applause, a compliment equally due to his undeviating

good treatment of American commerce. But, in reality, we
believe this would have been but a milder and less expedi-

tious mode of transferring this American property to the

imperial treasury. It amounts to little more than changing

the phrase. The history of the claims of this country on the

Dutch government does not differ in principle from that on

Spain or Naples.

Mil'S^

* In a letter of December 1809, Napoleon says to Louis, " You
have received in the ports of Holland every American vessel, rejected

from my harbours, that presented itself to you." Documents sur la

llollande, vol. iii.
D^
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CHAPTER VII.

TREATY OF '83 WITH SWEDEN.
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Sweden^ only power that voluntarily offered its friendship to Congress

of confederation—JVo applications specially made to Northern Pow-

ers in early part of war—M. de Creutz offered in '82 to make a

treaty— Treaty of Paris of 'S3

—

Provisions similar to that of

Netherlands—No minister till 1813

—

M. de Kantzow—Jonathan

Russell of Massachusetts—Demandfor property confiscated at Stral'

sund—Relations friendly with Sweden.

Sweden is the only power in Europe that voluntarily offered

its friendship to the United States. Without being solicited,

proposals were made for a treaty before <he independence of

the colonies was even recognized by Great Britain. A gene-

ral authority was given to the commissioners abroad, Frank-

lin, Adams, Jay, and Laurens to conclude treaties of amity and

commerce, but in the early part of the revolution war

Congress did not direct applications specially to be made to

any of the northern powers. And most of the other courts,

to whom agents wer^ sent, either refused to receive them, or

contilved, under some pretext or other, to avoid all appearance

of giving aid or countenance to the American confederacy.

This caution or indifference cannot be matter of censure or

surprise. Few European courts probably thought, at the

commencement of the revolution, that the colonies could
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prevail ; few choose to take the risk of involving themselves

in a maritime war with England. Weakness and subjection

were then naturally associated with the name of colonies.

The conduct of Sweden was marked witii great frankness,

and with a very friendly character. The United States could

not expect much aid from that country, or suppose that her

example could have a great deal of influence on other nations.

But it was highly gratifying that a state renowned as Sweden

always has been, for the bravery and love of independence of

her people, should manifest so great a sympathy in the arduous

struggles for liberty of a distant country. The proposal for

a treaty was entirely unsought for on the part of America.

The only account we possess of the transaction, is in one of

the letters of Dr. Franklin. The Swedish minister at Paris,

the Count de Creutz, called on him towards the end of Juno

1782, by the direction of his sovereign, Gustavus III., to

enquire, if ho was furnished with the necessary powers to

conclude a treaty with Sweden. In the course of the conver-

sation he remarked, " that it was a pleasure to him to think,

and he hoped it would be remembered, that Sweden was the first

power in Europe, which had voluntarily offered its friendship

to the United States without being solicited." Dr. Franklin

communicated the application of the Swedish envoy to Con-

gress, and instructions were shortly after sent him to agree on

a treaty. The treaty was concluded at Paris on the 3d April

1783, by Dr. Franklin with the Count Gustavus Piiilip de

Creutz. Its provisions resemble those of the others made with

the powers of Europe at that time.*

This is the only treaty made with that country till 1818,

but the most friendly relations have, however, been always

maintained. The direct commerce to Sweden has been quite

* Tlio original treaty, consisting of 27 articles, to wliicli five sepa-

rate ai-tieles were added the same day, was limited to filtceu years.

For its provisions and details we refer particularly to the treaty made
with the Netherlands, treated of in the last chajUer. We spare the

reader a repetition of the article?.

20
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inconsiderable, though during the commercial restrictions in

Europe, a large amount of property was cleared for Swedish

ports. The trade with the Swedish West India Islands has

been greater than in ordinary times, but this has been nomi-

nally increased by employing Swedish neutral ports for the

purpose of intercourse with the British West Indies. This

country had no minister at the Court of Stockholm till 1814,

although Sweden was represented in the United States during

a short time in 1813 by M. de Kantzow, a minister plenipo-

tentiary, who was soon withdrawn ; and the intercourse has

been kept up by Charges d'Affaires. In the beginning of 1814,

Jonathan Russell, of Massachusetts, was appointed minister to

the Court of Sweden ; and in the autumn of 1816 he became

engaged in a correspondence with tlie Swedish minister,

Count d'Engerstron,* concerning a sequestration ofsome Ame-
rican property. The French being in possession of Stralsund,

in Fomerania in 1810, placed this property at the disposition

of Sweden, for whose benefit it was ultimately sold for about,

we believe, 151,000 rix dollars currency of that country.

Mr. Russell claimed an indemnity, to which this country was

obviously entitled, but his demands were evaded or resisted

in the same way that so many others have been by the Euro-

pean governments since the changes of 1814 and 1815.

During the commercial restrictions in our country, and

in Europe, a great amount of property was shipped for

Swedish ports, and many of our vessels sought protection

there. When the passages leading into the Baltic were vexed

to such a degree by French and Danish privateers, this pro-

perty and the rights of these neutrals were respected. Though

the Swedish territory runs along the Sound, we are not aware

that any instance exists of illegal or oppressive conduct

towards American vessels. From her comparatively remote

situation, Sweden was less under the control of France during

* We give the spelling of this name of the despatch. It is given

in Schoell differently, d'Engstroem.
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the restrictions on commerce than, perliaps, any other power

on the continent. She was at war with that country from

1805 to 1810, when she was compelled to accede to the conti-

nental system, though on account of the nature of her western

coast, it was, never, in reality enforced. But in the beginning

of 1812, French troops occupied Swedish Pomerania, and

shortly after, Sweden joined the coalition of England and

Russia against Napoleon ; so that, in fact, the commerce of

the United States with Sweden was scarcely at all interrupted

except by the acts of our own government, during the eight

years that preceded the downfall of the French Emperor.

given m
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CHAPTER VIII.

TREATY OF 1783 WITH GREAT BRITAIN.
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Lord JVorth attempts a Peace—America early conquered every thing

she sought—Members of Parliament sec Franklin privately—Minis-

try, as well as opposition against acknowledgment of Independence

-—Lord Chatham speaks against it—Mediation of European courts

— Unsuccessful—Austria and Russia not in favour of Independence

—General Conway^s resolution—Decides the question of War—Acw
Ministry—Oswald and Grenvillc sent to Paris—JVot officially—
Failed—Shclburne''s Administration—Oswald instructed to acknow-

ledge the Independence—Adams, Franklin, Jay, Laurens, and Jef-

ferson authorized to treat—Meet at Paris—Difficulty as to loyalists

—Make a compromise through, violation of instructions—Conclude

a Treaty—Boundaries—Fisheries—Agreed to Treaty without con-

sulting France— Violation of Instructions— Explained—France and

Spain desirous of Fisheries and Western Country—Treaty honoura-

ble and favourable to America— Unpopular in England—Ministry

in minority on first division—JYecessary sacrifice.

i
!

iir. .!

1 HE war, that led to the independence of the Ainerican co-

lonies, began in 1775. The fatal celebrity, oi having com-

menced hostilities, belongs to the administration, of which

Lord North was first lord of the treasury, though the origin of

the dispute may be traced to an earlier period in English his-

tory. For nearly four years, this administration had success-

fully witlietood the accumulated disasters of the war abroad :
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and at lionic, tlicy had resisted with equal good fortune all the

cflorts of an opposition, as powerful by its talents, as any that

had appeared since the days of Sir Robert Walpolc. From
November '74, to February '78, we find the ministry engaged

in more than fifty angry, protracted debates, on topics direct-

ly connected with America ; for no subject had, till that time,

attracted so much of the attention of the British Parliament,

or of the civili/ed world. But there is little variety in the

progress, and none in the result of these difl'erent propositions.

When we have read the debate on the memorable provision-

al act of Lord Chatham in the Lords, or the still more cele-

brated resolutions of Mr. Burke for conciliation with Ameri-

ca, in the House of Commons, both made in tlie early part of

the contest, we have little to learn either of the manner, in

which motions were treated, or of the fate to which they were

consigned. Thus matters stood till the beginning of the year

'78. At that time a very unfavourable change took place in

American afl'airs, and in tlie tone of the British ministry ;

—

Burgoyne had surrendered ; and un alliance was formed with

France. One other act, the capture of Cornwallis, complet-

ed, as far as England was concerned, the revolution. The
administration at this period made a decided effort for peace,

and, in that point of view, an account of the business properly

belongs to this work. In the month of February of the same

year, Lord North, as unexpectedly to his friends as his ene-

mies, suddenly developed a plan, entirely matured, of aban-

doning the principles upon which he had heretofore conduct-

ed the afTairs of the colonies in North America. In introdu-

cing what were called his " conciliatory propositions" into

the House of Commons, he declared it to be the intention of

government to send a commission to America, to treat with

the Congress, to grant pardons and immunities, to restore to

the colonies their ancient charters, to exempt them from tax-

ation, and not to require them to renounce their independence,

till the treaty had been ratified by the king and parliament.

—

A writer of the dav observes :

—

r- '
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"A dull melancholy silence succccdeil to the speech made by

Lord North on this occasion. It had been heard with profound at-

tention, but without a single mark of approbation to any part from

any description of men, or any particular man in the house. As-

tonishment, dejection and fear overclouded the whole assembly.

Although the minister had declared that the sentiments he express-

ed that day, had been those which he always entertained, it is

certain that few or none had understood him in that manner ; and

he had been represented to the nation at large as the person in it

the most tenacious of those parliamentary rights, which he now
proposed to resign, and the most remote from the submissions

which he now proposed to make/'

Mr. Fox, who followed Lord North in tlio debate, congra-

tulated the public on the conversion of the minister, and his

own party on having gained so [)ovvcrful an auxiliary. These

terms, in fact, contained all the stipulations the first Congress,

assembled in Philadelphia in '74, proposed to accomplish.

America had, in reality, conquered at this early day every

thing for which she originally took up arms. The declara-

tion of Congress, of July 4th, '76, constituted no part of the

original requisitions or grievances of this country, for the

war, in the outset, was certainly not undertaken for indepen-

dence.

It appears, also, that propositions were made about this

time to Dr. Franklin, the American commissioner, by Mr.

William Pultney, a member of parliament, who saw liim at

Paris, under the assumed name of Williams. The terms <lid

not differ from those with which Lord North proposed to in-

vest the commissioners. Another member of parliament, a

Mr. Chapman, had a conversation with Dr. Franklin on the

same subject. This gentleman was at great pains to collect

information touching a peace ; and he made such proposals,

in relation to independence and commercial privileges, as

were then fashionable in England. The American commis-

sioners in Europe, at that period, had no power to treat with

^ I reat Britain ; but Dr. Franklin informed Mr. Pultnev, thnl.

i <
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in liiii o|)inion, America would not make, a peace in which her

independence was not formally recogni/.cd.

England was anxious to separate the colonies IVoni France,

and to je-cstablish her dominion over them. But there were

few people in that country in '78, disposed entirely to resign

tlic control of her ancient possessions. The ministry had re-

solved never to acknowledge the celebrated act of the Ameri-

can Congress of July '7G. From every other opinion and re-

solution tiiey had been gradually driven by the goadings of

the opposition, and calamities of every description in the

course of the war. Peace the Americans could have had at

any moment after '78 ;—every grievance would have been re-

dressed;—the mother country required no other condition

from the colonies, than that they should subject themselves

to the navigation act, or should enter into such commercial

arrangements, as would have given to the trade of Great Bri-

tain superior advantages to that ofother nations. The power

of parliament was decreed absolute and unlimited, but the

government was willing to consign, in a treaty, limitations and

exceptions to it in favour of America. But the declaration of

independence added a new feature to the war ; it compressed

the dispute within very narrow limits, and reduced it to a very

simple proposition. The intricate questions of taxation and

representation, of internal and external taxation, of regulating

commerce and of raising revenue, of admitting the preroga-

tive of the crown, but denying the supremacy of parliament,

questions somewhat metaphysical and not always perfectly

distinct in their application, were absorbed by the vast stipu-

lation of independence. This was the only basis on which

America, at the period when the commission was appointed,

would treat for peace. But the mother country was not yet

prepared for that concession, nor did the ministry exist, that

would have had the courage to have submitted to that act of

humiliation. Lord Chatham, himself, declared in debate, in

December '77, that he was an avowed enemy to American in-

dependence. He contended for a whig connexion between

Sv ' ':\
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tlio two rountritv"*, " fouMdcd in a < oiistitutionnl dependence

and siihordinntion." This m-iitiniciit uns generally entertain-

ed even by many oftlio leiidin;^ tn('rMl)er.s of tin; opprKsition.

It was an opinion, (o wliieli Lord ("li;ill»ani as often allu<Iedin

his later speeehcs on lh(! Anieriran ipicstion, as he had done

to th<! suprcniaey of |)arlianient in his earlier ones :

—

" My liordi?," he said hi his l.tst speech, on the 7th April '7R, "I

icjoicc that the fjrave has not closed upon me, that I am still alive

to lift up my voice n^ainst the dismemberment of this ancient and

most noble monarchy, i'ressed down as I am by the hand of infir-

mity, I am little able to assist my cuuntry in this most perilous con-

juncture ; but, my lords, while I have sense and memory, I will

never consent to deprive the royal offspring of the house of Bruns-

wick, the heirs of the Princess Sophia, of their fairest inheritance.

Where is the man, thai uill dare to advise such a measure. My
lords, his majesty succeeded to an empire as great in extent, as its

reputation was unsullied. .Shall we tarnish the lustre of this nation

by an ignominious surrender of its rights and fairest possepsions ?

Shall this great kingdom, that has survived, whole and entire, the

Danish depredations, the Scottish inroads, and the Norman con-

quest, that has stood the threatened invasion of the Spanish arma-

da, now fall prostrate before the house of Bourbon ? Surely, my
lords, this nation is no longer what it was ! Shall such a people,

that, seventeen years ago, was the terror of the world, now stoop

so low as to tell its ancient inveterate enemy,—take all we have,

only give us peace ? It is impossible."

Indeed, a motion made in the Ilonsc of Common.s by Mr.

Powy.s, in April '78, to authorize the commi?sioners, employ-

ed to treat with America, to declare the independence of

that country, though supported by Mr. Fox and Mr. Burke,

seems to have been generally discountenanced, and was finally

rejected without a division. Commissioners were, however,

appointed under Lord North's act, who proceeded to Ameri-

ca, but the Congress refused to treat with them.

This is the first and only attempt, of which any traces now

remain, made by Lord North's administration for a ces.sation
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ul' hostilities. Thoy held to the terms, proposed in llie com-

inisHion of February '78, with a zeal atnl resohition, that

finally proved fatal to them. Some interest may he altnehed to

the first sincere end<'nvour of tin- mother country t«> concludft

a peace with the United States. This eH'ort, it is trur, was not

accompaniefl with the least su<'cess, nor con ! in any way be

connected wi Ji the treaty of '8.1. But it bel>ngs to the diploma-

tic history of the period, and it is worthy of attention as illu.s-

tratin^ the decided progress the "rebellion in the Massachu-

setts," as the first lord of the treasury was in the habit of call-

ing it, had tilrcady made in the course of four years. It will

not escape observation, that these terms, if embraced, sub-

stantially amounted to independence, or very speedily mujst

have resulted in that state of things.

In '81 a proposition was made by the imperial courts of

Russia and Austria, to arrange in a Congress, under their me-

diation, the terms of a general peace. This business occupied

the attention of the European courts during several months.

France, never satisfied with the manner in which America on

her paU conducted tine war, probably disappointed in the ad-

vantages she expected to reap from the contest, and already

embarrassed to a great degree in her own finances, was anxious

in the extreme for peace, and took great pains to render the

mediation effectual. France behaved with good faith on this

occasion. Though, separate from the determination of the

English government, not to bring the afiair of her colonies

before a European Congress, (a process attempted in oi.^time

with equal ill success in reference to another part of the Ameri-

can continent) insuperable difficulties arose in relation to the

terms that should serve as the basis of the mediation, and the

manner in which the representatives of America should appear.

We shall not extract the articles of mediation ofiered by the im-

perial courts, as they merely propose in the usual form to guar-

antee a general pacification. But the terms were obviously »n-

admifisible, as the independence of the United States was not

made the basis of the mediation. Austria and Russia were
not much disposed to acknowledge at that time the indepe'n-
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(lencc.—An extract of a letter from the Marquis de Verac,

French Minister at St. Petersburg, to Mr. Dana, American

Commissioner, who had consulted him on the propriety of

making known the credentials with which he was intrusted

for that court, will leave little doubt on that head. The date

of the letter is Sept. 1781 :

—

" The mediating courts understand by this (the articles) that

your deputies shall treat singly with the English ministers, as they

have already treated in America with the commissioners in 1778.

That the conclusion of their negotiation shall teach the other

powers, upon what footing they are to be regarded, and that their

public character shall be acknowledged without difficulty from the

moment when the English^ themselves^ shall no longer oppose it- It is

the design of the mediating powers to avoid committing themselves,

by acknowledging the independence of the United States, till En-

gland herself shall have pronounced such an acknowledgment."

It will not be necessary to follow Lord North's administra-

tion through the various debates, that took place from the

time of his conciliatory bills to the fatal resolution moved by

General Conway in Feb. '82. During that interval the revo-

lution made no progress in Parliament. The opposition did

not gain a man from the ministry for three years ; on the con-

trary, they appear to have been convinced, that the question

of peace or war, however much discussed in Parliament, was

not there to be decided. America, itself, was the scene of

action ; and the event proved that, in that country, the time

and terms of the treaty were to be dictated. Either the

death of Lord Chatham had chilled and enfeebled the ardour

and strength of opposition, or the indignation of the nation

was roused at the alliance of the United States with their an-

cient enemy. It was said by a person, who interested him-

self infinitely in the concerns of America at that time, " that

England would fight for a straw to the last man and the last

shilling, rathev than be dictated to by France." One party,

perhaps, was desperate and indifferent, and the other exhaust-

eri and disgusted. At least, it is certain that, till the capture

Is
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of Lord Cornwallis, less interest had been manifested lor lli»^

affairs and fate of the colonies from the winter of 'TU to that

of '82 than in the preceding years.

We shall now recite, with some detail, the circumstances,

that immediately preceded and attended the celebrated peace

by which the independence of this country was acknowledged

This is the first effort in history of a proud and powerful go-

vernment to meet, in negotiation, revolted and aspiring colo-

nies. And we may add, the first instance where a parent

state has proposed and consented to arrange, in a solemn in-

strument, even after a bloody contest, the terms of a solid and

sincere reparation—to create, by the simple process of a trea-

ty, made in the usual forms, another great and independent

nation ;—an event probably as unexpected to the European

courts, as was the discovery of the continent, where that na-

tion was founded, and from which it took its name. A new
state was added to the civilized family of mankind with a go-

vernment organized and administered upon a plan, unknown
and undreamt of either in history or speculation, the model

and the original of those civil and political institutions, now
covering the vast continent of North and South America.

Very little change had taken place in the composition of

the ministry since the commencement of hostilities ; but to-

wards the close of the war, a diversity of opinion existed on

the subject of independence. Lord North was probably satis-

fied that it could not be withheld. His speeches betray the

unsettled state of his mind—the agony of a minister strug-

gling to disguise or repress opinions, it was both his duty and

his desire not to entertain or express, but which were rapidly

forcing themselves upon his conviction. On the other hand,

Lord George Germaine declared, in the very last debate, that,

sooner than acknowledge the independence, he would retire

from the ministry. And Mr. Dundas went even so far as to

say, that the person, who should propose an avowal of it

would be guilty of a crime little short of high treason. No
peace could be expected from this administration. They
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maintained their places upon the simple tenure of not sub-

scribing to the single condition on which a peace could be

made; and while a prospect remained of regaining the colo-

nies, the great majorities, with which the m-nistry began the

war, remamcd faithful to them. The 22d February '82, Ge-

neral Conway made a first motion in the commons lor putting

an end to the American war. This motion, after a debate

that lasted till 2 o'clock in the morning, was lost by the majori-

ty of a single vote, 193 to 1 94. As the question had been de-

cided by so slight a majority, Mr. Fox immediately gave no-

tice, that the motion would be shortly renewed. According-

ly, on the 27th of the same month, a motion similar in sub-

stance was made by the same member, and at a very late

hour this resolution was adopted by a vote of 234 to 215, mi-

nisters being left in a minority of 19. The administration

had suffered itself to be conquered in America; but the tri-

umph of its adversaries at home was a tardy and faint one.

The House of Commons relinquished the contest with evident

reluctance. Indeed, we shall shortly see, that these votes did

not at all indicate the feelings of that body on the subject of

independence, and that a portion of the members still be-

lieved the colonies would be re-annexed to the empire. Lord

North was abandoned, because it was out of the question to

continue the war ; but tliis did not necessarily lead, in the

minds of all, to the further immediate consequence—the ac-

knowledgment of independence. The next Cabinet, even

formed as it was on the ruins of the war ministry, refused to

recognize the act of July '76. It was dissolved partly on ac-

count of this circumstance, and partly on account of the death

of the Marquis of Rockingham. Mr. Fox, one of the Secre-

taries of State, withdrew when it was ascertained that a prin-

cipal condition on which it had been composed, the indepen-

dence of Ameiica, was disavowed by a majority of the Cabi-

net. It would not be, therefore, quite correct to say, that the

vote of February 27th, though it settled, as far as England

M'
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was concerned, the question of war, decided, in the same view,

that of independence.

Towards the end of March, '82, tlie new administration was

formed. It was called the Rockingham, from the name of the

nobleman at the head of it. Mr. Fox and Lord Shelburne

were the principal Secretaries of State.

In the beginning of April, Lord Shelburne sent Mr. Oswald

to Paris to meet Dr. Franklin, then the only commissioner

there, in a character partly official, but principally for the

purpose of obtaining information. He was not autiiorized to

propose terms of peace, tho.igh he intimated that the inde-

pendence of the colonies would be agreed to. We find, how-

ever, this suggestion clogged with a condition, that England

should be placed by France in the state of 1 7G3. Mr. Oswald

made one or two journeys between Paris and London, but

nothing was accomplished. In April Mr. Grcnville was sent

by Mr. Fox to Paris. When he first arrived, it was supposed

he was to engage in a negotiation for a general peace. He
had various conversations with Dr. Franklin and M. de Ver-

gennes; but, when his powers were produced, they were very

full in regard to France, but contained no mention of the

allies. He said, his power was a copy of an official form in

the office, and that America was doubtless omitted by acci-

dent. His instructions from Mr. Fox directed him to acknow-

ledge the independence, previous to the commencement of

a treaty.

The British ministry, though soon dissolved by the death of

the Marquis of Rockingham, were early distracted by a want

of unanimity, and early lost the confidence of the people.

The negotiation with America during May and June made no

progress. Mr. Oswald was the agent of Lord Shelburne,

known to be opposed to the acknowledgment, and Mr. Grcn-

ville, of Mr. Fox. Th\fi ministry had been forced upon the

king by a vote of the House of C'onmions. The hopes of

regaining America were again excited by the decisive victory

of Lord Rodnev in the West Indies, and the unexpected suc-
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cesses of Sir Eyre Coote against Ilyder Ali in the East

;

and, if credit may be given to the reports of the day, the

government looked forward with some confidence to the

making a separate peace with Congress by means of Sir Guy
Carleton, who had been appointed to the command of the

forces in North America. These circuiDstances combined to

render this attempt at peace abortive;. Tlie American com-

missioners were at this time entirely in desj)air. Mr. Adams,

writing from the Hague, June 13, '82, observes, " I cannot see

a probability that the English will ever make peace, until

their finances are ruined, and such dihtress brought upon

them, as will work up their jiarties intf/ a civil war."

It was not till September of the same year, under Lord

Shelburne's administration, formed upon the dissolution of the

Rockingham, that the British government took a decisive and

sincere step to make peace, and authorized their commis-

sioner, Mr. Oswald, at Paris, to acknowledge the independence

of the colonies. The following are the words of this instruc-

tion :

—

" In case you find the Americiin commissioners are not at liberty

to treat on any terms short of independence, you are to declare to

them, that you have authority to make that concession. Our

ardent wish for peace disposing us to purchase it at the price of

conceding the complete independence of the thirteen colonies, viz :

New-Hampshire, Massachusetts Bay, Rhode Island, Connecticut,

New-York, New-Jersey, Pennsylvania, the three lower counties

in Delaware, Maryland, Virginia, North Carolina, South Carolina,

and Georgia in North America."

This is the first instruction given by the British Ministry

in which it was proposed to recognize the celebrated act of

July 1th, 177G. A great and immodiate progress was now

made in the preliminaries. We have hitherto confined this

relation entirely to the proceedings o{ the British government

;

for it always dej>ended upon England to make peace. Ame-

rica could not be desirous ofcontinuing the war; but she had

declared her independence, and was able to maintain it.
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There were, therefore, only two condiiions upon which she

could consent to a cessation of hostilities ; either that the

king's fleets ami armies should be withdrawn, or the indepen-

dence recognized. As early as August '79, Congress prepar-

ed a draft of Instruciions, and, in Stptember tullowing, ap-

pointed John Adams, of Massachusetts, a comni ss»»>ner to

make a treaty of peace, with subsequent mstruc lions to con-

clude one of commerce wiih Great Britain. The commis-

sioner was particularly directed to make it, "a preliminary

article to every negotiation, that Great Britain shall agree to

treat with the United States as sovereign, free, and indepen-

dent." Mr. Adams went without delay to Europe, being

subsequently appointed to the Hague. But he was not

authorized to make propositions to the court of St. James, and

there is no ground for believing that America, at any time,

during the war, and after the act of July '76, made any

attempt at negotiation, either directly or by means of her

allies. At the period of the interviews of Mr. Pultney with

Dr. Franklin at Paris, Congress had neither appointed a com-

missioner nor prepared instructions. We have not been able,

in the secret journals of Congress, to discover the slightest inti-

mation of a desire to abandon the ground of the instructions

of August, '79. America at all times rejected with great

emphasis even the project of a short truce. This was consi-

dered highly dangerous to the liberties of the country, though

a favourite notion with many of her best friends in England.

In the instructions of October, '80, and of June, '81, the same

direction is inserted in relation to the acknowledgment. The
commission, under which the preliminaries of the treaty were

actually concluded, was issued by Congress in June '81.

It empowered " John Adiims, Benjamin Franklin, John Jay,

Henry Laurens, and Thomas Jelfcrson, or the majority of them, or

such of them as may assemble, or in case of the death, absence,

indisposition, or other impediment of the otiiers, to any one of

them, full power and authority, general and spciai commission to

repair to such placc^ as may be lixed upon for openinpr the nego-
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tiations for peace, and there for us, and in our name, to confer,

treat, agree, and conclude with the ambassadors, commissioners,

and plenipotentiaries of the princes and states, whom it may con>

cern, vested ivith equal powers, relating to the establishment of

po;tce, and whatsoever shall be agreed and concluded for us, and in

our name, to sign, and thereupon make a treaty or treaties, and to

transact every thing that may be necessary for completing, secur-

ing and strengthening the great work of pacification, in as ample

form, and with the same effect, as if we were personally present

and acted therein.'*

All the commissioners, except Mr. Jefferson, were pre-

sent during the discussions, being in Europe at the time the

meeting was appointed. Mr. Jefferson was in America, and

did not leave it, as a report reached the government that

the preliminaries were already signed. Mr. Oswald's com-

mission in proper form was not issued till the 21st of Septem-

ber. Some delay had taken place in consequence of objec-

tions made by the American commissioners to the style, by

which the United States were designated. The true and pro-

per appellation of this country was omitted, the denomination

of " colonies" being employed. But the American envoys

refused to proceed in the business until a commission, giving

to the United States their public and diplomatic name, waa

sent to Mr. Oswald. This appellation was the thirteen United

States of America.

There were two subjects that created difficulty and great

irritation : the fisheries, and compensation to the loyalists

and refugees. The last point threatened at one time to put

an end to the negotiation. As to the independence, the

French minister appeared to attach less importance to a for-

mal recognition than the American commissioners. M.
de Vorgennes thought the first commission of Mr. Oswald

sufficient ; he did not th'hk it necessary America should insist

on a formal acknowledgment. We have intimations of this

disposition as early as July '79, in the communication ofMr.

Gerard, the French minister to Congress. The unpopularity

!
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of that gentleman in this country was supposed to be owing

to the steps he took to induce Congress to renounce the idea

of a formal recognition, together vv.th the right of the fisheries,

and the boundaries of the Mississippi.

The American loyalists or refugees, prolonged the war

?)y the ill founded accounts they gave the ministers respecting

the state of parties in America. Indeed, if the British cabi-

net had been less under the influence of those unfortunate

individuals than of their own officers, the disastrous contest

with the colonies would certainly have terminated at nn ear-

lier period. It is a remarkable fact that the principal mili-

tary men, who returned from America, such as General Bur-

goyne, Lord Cornwallis, Sir Wm. Howe, and Sir Henry

Clinton, expressed opinions unfavourable to a continuation of

the war. Whether the loyalists had taken arms against the

United States from an honourable attachment to the mother

country, or from interested motives, could not, and ought not,

to aflfect the question. In considering this subject, it is im-

possible to go back to the original proposition, whether the

parent state or colonies first violated the social compact that

held them together, because that is really the point which led

to the war and terminated in the independence. Neither does

it signify that the war did not first begin on the part of the

colonies for independence. Repeated and aggravated injus-

tice fully warranted that last step, if the first measures of the

people and of Congress could be justified. The loyalists

had had the misfortune, or ill luck, to join a cause that had

failed. Justice did not require that the victorious party

should make them an indemnity. On the other hand, if the

mother country had recovered the government of the colo-

nies, the loyalists would have received an abundant reward,

both of wealth and honours. All humane persons might

have felt compassion for their deplorable condition. They
were objects of pity ; they had lost their country and their

property. But at the conclusion of the revolution war, the

\merican government was not in a condition to extend grn-
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tuitously bounties to foreigners, as at this time the loyahsts

had unhappily, for themselves, become. It coukl not pay

even its own officers and soldiers, much less its nun erous

citizens who had suffered such great losses by the desolations

of the enemy. Again, " a constitutional" ditficulty presented

itself. The estates of the loyalists had been confiscated

by the acts of the states, and in numerous instances, had passed

by the usual legal transfers into the hands of various indivi-

duals. Congress was not invested by the articles of the

Union with any power over these local and domestic acts.

It was a matter exclusively reserved to the internal polity of

the states themselves. The British insisted with great earnest-

ness, that full indemnity should be provided for the whole

body of loyalists. They were at the pains of sending an

under Secretary of State, Mr. Strachey, to Paiis, to urge this

point. But he made no impression upon the American com-

missioners. The instruction of the government issued Octo-

ber 18th, 1780, was precise and positive.

" That with respect to those persons, who have either abandon-

ed or been banished from any of the United States, since the com-

mencement of the war, he is to make no stipulations whatsoever

lor their rc-admittance, and, as to an equivalent for their property,

he may attend to propositions on that subject only on a reciprocal

stipulation that Great Britain will make full compensation for all

the wanton destruction which the subjects of that nation have com-

mitted on the property of the citizens of the United States."

This obstacle delayed the negotiation ; and, at one time,

great apprehensions were felt, that the objection would be

fatal. The ministry, some time after, in a debate on the pro-

visional articles, declared, the business had come to such a

pajs, ihat the government had the alternative of continuing

the war, or of abandoning the loyalists. While the articles

of the provisional treaty were under discussion, Great Britain

was still in possession of New-York, Charleston, Penobscot,

Rhode-Island, Detroit, and the fisheries ; and the surrender of

these places and rights, was made a condition of compcnsa-
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tion to jjcr Aiucricaii subjects. Tiiis was a very tiouhU'somt'

cI(M)miid ; but at this diHicult crisis, a compromise was eflect-

cd, in itself, perhaps, little more than nominal, considerin;^

the relation of the confederation to the independent states

that composed it. This arrangement will be found in the ath

article of the treaty. The commissioners were satisfied that

a treaty was impracticable, without some arrangement re-

specting the loyalists, though the article is fin undoubted de-

parture from their instructions. Congress, liowever, ratified

the whole instrument, by an unanimous vote.

The provisional treaty was signed at Paris, the 30th Novem-

ber, 1782,—on the part of America, by Messrs. Franklin,

Adams, Laurens and Jay,—and, on the part of Great Britain.

by Mr. Richard Oswald, Lord Shclburne being still at the

head of affairs in that country. The preliminary articles, be-

ing ratified, within the term specified, by the respective go-

verments, the (lefinitive treaty of peace, substantially a copy

of the /;ror?*s/ourt/ one, was signed,—for America, by Messrs.

Franklin, Adams and Jay,—and for England, by Mr. David

Hartley, at Paris, the 3d September, 17S3.* This treaty was

* We insert in a note the important articles of the definitive treaty,

with a reference to tlic others. Tlie boundaries, on the east, north and

north-west, are not entirely defined to this day, thougii in amicable

progress :

—

"Art. 1. llis Britannic Majesty acknowledges the said United

States, viz. New Hampshire, Massachusetts liay, Rhode Island and

Providence Plantations, Connecticut, New York, New Jersey, Penn-

sylvania, Delaware, Maryland, Virginia, North Carolina, South Caro-

lina, and Gtutrgia, to be free, sovereign and independent states ; that

he treats with them as such ; and for himself, his heirs and successors,

relinquishes all claims to the government, propriety, and territorial

rights of the same, and every part thereof.

" Art. 2. And that all disputes which might arise in future, on tlie

subject of the boundaries of the said United States, may be prevented,

it is hereby agreed and declared, that the following are and shall he

their boundaries, viz :—from the north-west angle of No\a Scotia, visr.

that angle w hich is formed by a line drawn due north from the source
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miaiiimoiisly ratified by C'ongrrss, on tlio lllli of F''l)ruary,

1781. And, on the saino day, iliry unanimously issu'^d a rc-

of f^nint Croix river to the liiglilaruls; aloii^ the said highlands whicli

divide those rivers tliat empty thcMiisclves into the river St. Lawrence,

from those wiiich fall intotliR Atlantic ocean, to the nortii-westcrnmost

Jiead of <.'onncctiriit river; tlieme duuii along the middle of that ri-

ver, to the rorty-rtCth degree of north liinnide ; from thence, hy u line

due west on said latitude, imtil it .strikes the river Iroquois, orCatara-

<]uy ; thence along the mitldleofsaid river, into laki; Ontario, thr(»ugh tho

middle ol'siud lake, until itstrikes tliccnmnuMiication Ity water between

that lake aid hike Krie ; thence along the middle of said couununica-

tion intt' lake Drie, through the middle of said lake, until it arrives at

the water coinnumication between that lake and lake Huron ; thenco

alonj: the middle of said water conmmnication into the lake Huron '

tiienco (iii.)in',ii ihe middle of said lake to the water conmuuiication

between tliiit i.^ke and lake Superior; thence through lake Superior,

liorthwar.i of tho isles lioyal and IMiilipeaiix, to the Long Lake ; thence

throi!g!i tlie middle of the said Jjong Lake, and the water conununica-

tion between it and the lake of the Woods, to the said lake of tho

Woods ; tiience through the said lake to the most north-western point

thereof,—and from thetico on a due west course to the river Missis-

sippi ; thence b^ a line to be drawn along the middle of the said river

Mississippi, until it shall intersect the northernmost part of the thirty-

first degree of north latitude. South, by a line to be drawn due east

from the determination of the line last mentioned, in the latitude of

thirty-one degrees north of the ecjuator, to the miihlle of the river Apa-

lachicola, or Catahouche ; thence along the middle thereof to its junc-

tion with the Flint river ; thence straight to the bead of St. Mary's

river; and thence down along the middle of St. Mary's river to the

Atlantic ocean. East, by a line to be drawn along the middle of the

river St. Croix, from its mouth, in the hay of Fundy, to its source, and

from its source, directly north, to the aforesaid highla"ds, which divide

the rivers that fall into the Atlantic ocean trom those which fall into tho

river St. Lawrence : comprehending all islands within twenty leagues of

any part of the shores of the United States, and lying between lines

to be drawn due east from the points where the aforesaid boundaries

I.etwcen Nova Scotia on the one part, and East Florida on the other,

shall respectively touch the bay of Fundy, and the Atlantic ocean

;

excepting such islands as now are, or heretofore have been, within the

limits of the said province of Nova Scotia.

" Art. 3. It is agreed, that the people of the United States shall con-

|
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conimcndntinn to llii* states in pursuance with (lie stipiilationM

of the 5th artich;. liostilitios ceusud, by prcK lumutiun, in April

tinue to enjoy unniulcMtnd tho right to take fish of pvcry kind, on the

Grand Bank, and on all tlit; other hanks of Nrwloinitlliiiid ; al.-n, in tho

gulfofSt. Lnwrcnct', and at all other phi'-es in the sen, when the in-

hahitants of hotli countries used, at any time herftohire, to fihh ; and

also, that tlic inliuhitants of the Uniteti States shall have liherty to take

fish of every kind, on sneh |)art of the <'oa,»t of" Newl'oiindland as Bri-

tish fishermen shall use
;

(luit nut to dry '>r i-ore the same on that isl-

and ;) and also on the coasts, hays, and creeks, of all other of his Bri-

tannic Majesty's dominions in America ; and that the American fish-

ermen shall have liherty to dry end cnre fish in any <.f the unset-

tled bays, hnrhonrs, and crcok:' of Nova Scotia, Magdalen Islands, and

Labrador, so long as the eamo shall remain unsettled ; hut so soon aM

the same, or either of them shall he settled, it bhall not he lawfid for

the said fishermen to dry or cure fish at such settlement, uithout u

previous on:reement for that imrpose, with the inhabitants, proprietors,

or possessors of the ground.

" Art. 4. It is agreed, that creditors on either side, shall meet with

no lawful impediment to the recovery of the full value, in sterling mo-

ney, of all bona fide debts heret«)rore contractetl.

"AuT. 5. Congress to reoommcnd to the states to provide for the

restitution of confiscated estates, &.c. Twelve months allowed to cer-

tain persons to endeavour to recover their estates, &c. Congress to

recommend to the states a re-oonsidcration of their laws concerning

confiscations, &c. Persons having an interest in confiscated lands, to

to meet with no law I'nl impediment in the prosecution of their just

rights.

" Art. 0. Confiscations and prosecutions to cease, &;c.

" Art. 7. Firm and pcr[»etual peace
;
prisoners to he released ; ne-

groes not to be carried away ; armies and fleets to be w ithdrawn ; ar-

chives, rec«)rils, &c. to be restored, &ic.

"Art. 8. The navigation of the river Mississippi, from its source to

the ocean, shall forever remain free and open to the subjects of Great

Britain, and the citizens of the United States,

" Art. 9. Tn case it should so happen, that any |)lace or territory,

belonging to Great Britain, or to the United Slaifs, sln>iild have been

conquered by the arms of either, from the other, befin-c the arrival of

the said provisional articles in America,—it is agreed, that the same
shall be restored without difficulty, and without recpiiring any com-

pensation."
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of the preceding year. The British minister refused to insert

an article into the treaty, on the subject of commerce.

The boundary of the United Stales, established by this

treaty was, with the exception of the niTth-wedt portion, pre-

cisely in conibriiiify with ihe instructions of Congress of

August, '79. Amcrir;a succeeded to the territorial rights of

the British king, a principle distinctly and publicly announ-

ced, and of infinite value in subsequent negotiations with

Spain. The instructions of '79, would have deprived this

country of the use of lake Superior, whereas the treaty boun-

dary included the navigation of all the lakes. A greater ex-

tent of territory, also, fell into our hands. The English were

desirous of holding all the territory described by the Quebec

bill of '74. Canada, by thot instrument, was bounded south

by the Ohio, and thence, due west to the Mississippi. This

boundary, of course, included all the lakes, the present states

of Ohio, Indiana and Illinois, and the territory of Michigan,

and of the north-west. The Quebec bill was one of the

grievances of which the colonies complained, and is alluded

to in the declaration of independence. But this proposition

was at once rejected. The British commissioner stipulated,

with great care for the free navigation of the Mississippi. A
very wrong estimate appears to have been formed, by his go-

vernment, of the value of this privilege. The English fur

companies had hunting grounds about its source : but its

mouth wae:, at that time, in the possession of Spain,—and,

from the 45th degree to the Gulf of Mexico, England did not

own a foot-hold upon its banks. The navigation could have

been valuable, only on the expectation of coming again into

possession of West Florida ; though, by treaty, it still remain-

ed in the hands of Spain. The English government seemed

to have had hopes of this acquisition ; as a separate article,

never communicated to France, was introduced into the pro-

visional treaty, to meet tliat change of territorial right. But,

according to appearances, in '82, the British might as well

have stipulated for a right to navigate the Rhine, or Rhone.

HiVi
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The geography, about the sources of the Mississippi, was lit-

tle understood in those days ; and the stipulations, on this

head, were made in the dark by both parties. It is now as-

certained, that the British boundaries of '63 did not touch

that river. They would, therefore, have had a right to have

gone through the territories of the United States, for the stpu-

lation ofnavigation was an unconditional one. One remark na-

turally forces itself upon us at this time. England and America

divided, in this treaty, a vast extent of territory, which, to say

the least, was entirely unknown to both, and was inhabited

by tribes of savages, certainly uncivilized, but independent,

and who had never fallen under the dominion of either

country. America preserved her original right in the fisheries,

and such territorial rights as belonged by charter to the colo-

nies. The north-west boundary was a matter of great embar-

rassment ; but it is obvious, at once, that the proposition to

bring the British boundary down to the Ohio, and to settle

the loyalists in the Illinois, would have led to serious and im-

mediate difficulties.

We are not aware, that the right of any nation to the

fisheries was formally recognized, till the treaty of Utrecht,

in 1713. The 1 3th article of this treaty ceded Newfound-

land, with the adjacent islands, to Great Britain ; Cape Bre-

ton, with the other islands situated in the mouth and in the

gulf of St. Lawrence, together with the right of taking

and curing fish on the coasts of Newfoundland, from Cape

Bonavista, on the eastern side, to the northern extremity of

the island, and thence down the west coast to Point le

Riche, were reserved to France. The treaty of Paris, of '63,

made some alterations in this arrangement; though Newfound-

land, itself, remained as in 1713. But the French were re-

stricted from fishing in the gulf of St. Lawrence, within three

leagues of the British coasts, and fifteen of Cape Breton. They

retained the small islands of St Pierre and Miquelon, with

the right of keeping a military post on them. Spain, by the

18th article of the same treaty, renounced, in favour of Great

Britain, her right of fishing in the neighbourhood of New

1
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fonrd!and. It therefore happened, when the revolution war

began, that the m* st valuable fishing grounds and privileges

were in the possession of England, and of her subjects in

North America.

Under the different charters defining the powers and extent

of the New England colonies, or provinces, persons, born in

any of these governments, were declared to have all the rights

and privileges of natural born subjects. A right of fishing

on the coasts was particularly specified ; as well as to build

all necessary stages, in places not occupied, for drying and

curing fish.

" It was their birth-riefht, as British subjects ; it was their spe-

cial right, as secured to them by charter ; and the British Parlia-

ment itself, could deprive them of it, as they did, only by one of

those acts which provoked and justified the declaration of indepen-

dence. In March, '75, Parliament passed 'an act to restrain the trade

and commerce of the provinces of Massachusetts Bay, and New
Hampshire, and colonies of Connecticut and Rhode Islarr!, and Pro-

vidence plantation, in North America, to Great Britain, Ireland, and

the British islan<ls in the West Indies; and to prohibit such provin-

ces and colonies from carrying on any fishery on the Banks of

Newfoundland, and other places therein mentioned, under certain

conditions and limitations.' In moving for leave to bring in this bill,

Lord North ' supported his motion by declaring that, as the Ame-
ricans had refused to trade with this kingdom, it was but just that

we should not suffer them to trade with any other nation. In par-

ticular, he said, that (he fishery on the Banks of Newfoundland, and

the other banks, and all the others in America, was the undoubted

right of Great Britain ; therefore we might dispose of them as we
pleased. That, although the two houses had not declared all Mas-

sachusetts Bay in rebellion, they had declared, that there is a re-

bellion in that province. It was just, therefore, to deprive that

province of its fisheries '

" In the debates upon this bill, all the abilities and all the elo-

quence of both parties, in the British Parliament, were called forth.

On this bill, Mr. Charles Fox said, ' that the bill must have been

calculated to put an end to all that remained of the legislative au-

I'll!
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tborlty of Great Britain over America. That it must be intended

to sliow to the colonies, that there was no one branch of supreme

authority, which Parliament might not abuse in such a manner, as

to render it reasonable to deny, and necessary to resist it.' Then,

after enumerating all their previous acts of oppression, he added,

' but the British legislature is now to convince the Americans, that

this power, thus used, may be made by far the most oppressive,

and worse than any of those they hud hitherto denied. He was

quite satisfied, that the bill was meant for nothing else, but to ex-

asperate the colonies into open and direct rebellion.' Mr. Burke,

pursuing the same idea, and enlarging upon it, applied to the mi-

nistry, who brought forward the bill, the passage from Macbeth,

—

' I am in blood

Stept in so far, that, should I wade no more,

Returning were as tedious as go o'er.'

He said, ' that the scheme was new, and unheard of, in any civi-

lized nation, to preserve your authority by destroying your do-

minions. It was rather the idea of hostility between independent

states ; where one, not being able to conquer another, thinks to

reduce its strength gradually, by destroying its trade, and cutting

off its resources.' On the passage of the bill through the House

of Lords, there was a protest against it, signed by sixteen peers,

among whom are the names of Rockingham, Camden, and Fitz-

William.

" The nature of the rights and liberties, consisted in the free

participation in a fishery. That fishery, covering the bottom of

the banks, which surround the island of Newfoundland, the coasts

of New England, Nova Scotia, the g jlf of St. Lawrence, and La-

brador, furnishes the richest treasure, and the most beneficent, that

ocean pays to earth, on this terraqueous globe. By the pleasure

of the Creator of earth and seas, it had been constituted, in its phy-

sical nature, ONE fishery, extending, in the open seas around that

island, to little less than five degrees of latitude from the coast,

spreading along the whole northern cocist of this continent, and in-

sinuating itself into all the bays, creeks, and harbours, to the very

borders of the shores. For the full enjoyment of an equal share

in this fishery, it was necessary to have a nearly general access to

every part of it. The habits of the game, which it pursues, being

23
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90 far migratory, that they were found, at different periods, most

abundant in different places ; sometimes populating the banks, and

at others swarming close upon the shores. The latter portion of

the fishery had, however, always been considered as the most va-

luable, inasmuch as it afforded the means of dryinsj and curing the

fish, immediately after they were caught, which could not be ef-

fected upon the banks. By the law of nature, this fishery belonged

to the inhabitants of the regions in the neighbourhood of which it

was situated. By the conventional law of Europe, it belonged to

the European nations, which had formed settlements in those

regions.

" The continuance of the fishing liberty was the great object of

the article ;* and the language of the article was accommodated to

the severance of the jurisdiction, which was consummated by the

same instrument. It was co-instantaneous with the severance of

the jurisdiction itself; and was no more a grant from Great Britain,

than the right acknowledged in the other part of the article,—or

than the independence of the United States, acknowledged in the first

article. It was a continuance of possessions enjoyed before ; and, at

the same moment, and by the same act, under which the United

States acknowledged those coasts and shores as being under a fo-

reign jurisdiction, Great Britain recognized the liberty of the people

of the United States to use them for purposes connected with the

fisheries. As a possession, it was to be held by the people of the

United States, as it had been held before. It was not, like the lands

partitioned out by the same treaty, a corporeal possession ; but, in

the technical language of the English law, an incorporeal heredi-

tament,—and, in that of the civil law, a right of mere faculty, con-

sisting in the power and liberty of exercising a trade, places, in

which it is exercised, being occupied only for the purposes of the

trade. Now, the right or liberty to enjoy this possession, or to

exercise this trade, could no more he affected or impaired by a de-

claration of war, than the right to the territory of the nation. The
interruption to the exercise of it, during the war, could no more

affect the right, than the occupation, by the enemy of territory,

could rffect the right to that. The right to territory could be lost

* See Treaty, Art. 3.
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only by abandonment, or renunciation, in the treaty of peace ; by

agreement to a new boundary line,—or by acquiescence in the

occupation of the territory by tlie enemy. The tishery liberties

could be lost, only by express renunciation of them in treaty,—or

by acquiescence, on the principle that they were forfeited, which
would have been a tacit renunciation."*

Tlic treaty of 'S3 was an instrument of a peculiar charac-

ter. It differed in its most essential circumstances from most

of the treaties made between nations. It was a treaty of par-

tition ;—a treaty to ascertain tlie boundaries and the rights of

the nation, the mother country acknowledged to be created

by that instrument. Independence was one of the stipula-

tions made in favour of America by Great Britain, the bounda-

ries were another, the fisheries a third ;—for the mother coun-

try asserted equal claims to all these rights or privileges.

The treaties made by France or Holland with the United

States before '83, were of a different description. Those

countries had no pretensions to the government, territories or

rights of the colonies. And, therefore, America did not seek

from them an acknowledgment of her own rights or privileges.

The conduct of the American commissioners, in agreeing to

the provisional articles without consulting the court of France,

has never been fully explained. The 8th article of the trea-

ty of alliance, absolutely, though not in direct terms, forbids

either party to enter into any negotiations for peace without

the consent of the other. The instructions given to the com-

missioners on this point, were as precise and positive as lan-

guage could make theni ; and they were often repeated. We
shall quote one resolution from the secret journals of Con-

gress.—" Resolved, unanimously, that as neither France or

these United States may of right, so these United States will

not conclude either truce or peace with the common enemy,

without the formal consent of their ally first obtained ; and

that any matters or things, which may be insinuated or as-

^ Th$ Fisheries, and the Mississippi.
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m

sorted to the contrary thereof, tend to ihc injury and disho-

nour of the said states." One of the commissioners, at least,

was as deeply impressed as Congress with the impropriety of

making a separate peace ; and as late as January '82, only a

few months before the provisional articles were signed, he

made use of the following emphatic languiige :
—" The Con-

gress will never instruct their commissioners to obtain a peace

on such ignominious terms ; and though there can be but few

things in which I should venture to disobey their orders, yet

if it were possible for them to give me such an order as this,

I should certainly refuse the act. I should instantly renounce

their commission, and banish myself forever from so infamous

a country." It is i .ipossible to suppose that these sentiments

were not sincere. At Hiat time it could neither have been

for the welfare nor the honour of America to have consented

to such an arrangement. M. de Vergennes had been at great

pains to inform the American commissioners of the intrigues

of the English for a separate peace ; and had apparently spo-

ken with pride and exultation of the readiness and firmness

with which he had resisted these endeavours. In the first in-

structions given to Mr. Adams, France having complained,

that the com'nissioner was not directed to consult the French

court, a resolution was adopted to remove this ground of un-

easiness. England, as M. de Vergennes declared, in the

spring of '82, ollered France, to induce her to a separate

peace, the possession of her conquests in the West Indies,

the suppresp'on of the commissary at Dunkirk, and advanta-

ges in the East. This proposal was indignantly rejected.

Uncommon harmony, a mutual good understanding, and a

ready communioation of all important matters, appear to have

prevailed up to the hour that the preliminaries were signed.

The negotiation was conducted both on the part of France

and of the United States, agreeably to the recommendation

and advice of M. de Vergennes, expressed a few months be-

fore. Though each nation treated with a separate commis-

sioner, the negotiation was simultaneous, and it was under-



TREATY OF 'SJ WITH l",N(iLANI). 181

stood that the preliminaries should all be signed on the same

day. On the 29th of November, Dr. Franklin wrote to M. dc

Vergennes, to inform him, that the provisional articles between

Great Britain and the United States were agreed on. He
concluded by snying : "To-morrow I hope we shall be able

to communicate to your evrclleiicy a copy of tlie'u." The
next day, the 30th, they were signed. But they were not

communicated till after tlio signatures were aflixed. The se-

parate article respecting Florida was never coinmunieated at

all. The court of France regarded this proceeding with

great dissatisfaction ; and the minister soon expressed in bit-

ter language, the chagrin and mortification he. felt at the cir-

cumstance :

—

"I find great dirtictdty in explaining your conduct and that of

your colleagues. You have concluded your preliminary articles

without giving us information, though your instructions particularly

directed you to t.ike no steps without the participation of the king.

You are going to raise in America hopes of an undoubted peace,

and we are here in reality ignorant of the state of > our negotiation.

You are celebrated, sir, for wisdom
;
you are acquainted with the

obligations of society
;
you have discharged your duties with ex-

actness during your life. Do you think that in this business you

have fulfilled those that bind you to the king? I shall not extend

my reflections farther. 1 leave them to your own ideas of propri-

ety."

We shall extract part of the letter Dr. Franklin wrote in

answer to these reproaches. We believe none of our readers

will think it remarkable •• its dignity :

—

"Nothing has been a^rcv^ i on in the preliminaries contrary to

the interests of Franco, and no peace ts to take place between us

and England, till you have concKided yours. Your ol»,iervation is,

however, appar< ntly just, that in not consulting you before they

were signed, we have been guilty of neglecting a point of biense-

ance. But as this was not from want of respect for the king, whom
we all love and honour, we hope it will be excused, and that the

great work, which has hitherto been so happily conducted, is so

Ml
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nearly brousfht to perfection, and is so glorious to hi? reign, will

not bo ruined by a single in'lisciPtion ot'nnrs. /^nd, certainly, the

whole edifice sinks to the ground immrdlalely, If you refuse on

that account to give us any ftirtb(>r a'^sistaiicc. It is not possible

for any one to be more sensible (ban I am, of what I and every

American owe to the king, for the many and grt-at benefits and fa-

vours be has bestowed upon us. All my letters to America are

proofs of this, all tending to make the same im|)ressions on the

minds of my countrymen, that I felt in my own. And I believe

that no prince was ever more belovr-d and respected by his own
subjects, than the king is by the people of the United States. The

English, I just now learn, flatter themselves they have already di-

vided us. 1 hope this little misunderstanding will, therefore, be

kept a perfect secret, and that they will tind themselves totally

mistaken."

This direct deviation from positive instructions, this appa-

rent ingratitude and perfidy to a faitliful and valuable ally, is

susceptible of a full and rondy explanation. Early in '82, it

was foreseen that England was not the only country, that

would present obstacles to a peace, safe and satisfactory to

the United States. America, now independent, found her-

self compelled to resist Spain, claiming territory on the one

hand, and France seeking an exclusive possession of the fishe-

ries on the other. She had succeeded to the rights, the ad-

vantageous position, and a portion of the commerce of the

mother country in the new world ; and undoubtedly France

and Spain were well aware, that the United States would be-

come dangerous neighbours on the land, and troublesome

competitors on the ocean. The American colonies had al-

ways been so, even while their trade was subject to the con-

trol and prohibition of Great Britain. Rut France and Spain

did not anticipate, that America would either claim, or be

able to maintain all the former rights of the colonies. They

entered into the negotiation of '82 with the intention and ex-

pectation of extorting from England, to the injury of the Uni-

ted States, some portion of her territory, and a part of one of
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ner most valuable privileges. Boili tliose countries had a

heavy balance to settle w itii Great Hrituiii in the new world

;

and they remembered, with bitterness and mortification, the

provisions of the two tr« ties of Utrecht and Paris.

Spain was the first cona that adviinccd preu^nsions incom-

patible with the just ami undoubted boundaries of the United

States. At the time of Mr. Jay's negotiation in that country, in

'80, the Spanish minister, Count d'Aranda, intimated an inten-

tion, on the part of his government, of excluding America from

territory to the westwurd of the Alle«:hany. The pretension

was in every way ill-founded ; but Spain was a powerful na-

tion, governed by a Bourbon, in close alliance with France,

firmly united to that country by a family compact, and r i un-

common identity of views and policy. They had been enga-

ged in the general war with England, and were engaged in

the general negotiation at Paris. The ministers of the two

Bourbon princes acted upon all occasions in exact concert,

and would mutually contribute either to depress England, or

to abridge the new and unconfirmed powers and rights of the

United States. In truth, to consult France concerning boun-

daries, was indirectly obtaining the approbation of Spain ; and

the commissioners had every reason to suppose that latter

country would never consent to the western frontier, marked

out in the preliminary articles. The apprehension of meet-

ing with obstacles in securing this most valuable, nay, indis-

pensable boundary, acted as a powerful inducement not only

to hasten the progress of the preliminaries, but as a very jus-

tifiable pretence for withholding the knowledge of them from

the court of France. These considerations rendered it inex-

pedient to communicate, at any period of the negotiation, the

separate article on the conditional boundaries of West Flori-

da. The boundaries America sought, were the legitimate

boundaries of her country ; at least, it ill became Spain to

contest them. No other country in Europe, but England,

could possibly claim a right to dictate to the United States

on the western quarter ; for England, in her original capacity.
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Actiially owned as fur as tlio Mississippi. Tlic negotiation

had taken at this tinn; a very unexpected turn. America and

England hueamc parties to op[)os<! the aspiring spirit of the

house of Bourbon. (^Srcuinstunces produce d a sudden coali«

tion between two nations, enga;;ed for seven years in cruel

warfare, and which had endt d in the linal discomfiture of one

of th<'in. It was for the benefit of both to conclude a peace

as speedily as possible, England to lessen the number of her

enemies, and America to prevent her forujer allies from de-

spoiling her of those rights, her recent enemy had consented

to resign.

On the side of Franco, America had much more to fear.

She was disposed to curtail her fishing rights and privileges,

to maintain Sfrnin in her pretentions respecting boundaries,

and to aid England in exacting a compensation for the loyal«

ists. A letter written by M. de Marbois, secretary of the

French legation, from Philadelphia, dated March I3th, '82,

intercepted and decyphered at the time, if it did nol give the

first intimation of similar designs in the French court, strength-

ened, at least, the suspicions before entertained. M. de Mar-

bois advised M. de Vergennes to cause it to be intimated to

the American ministers, " his surprise that the Newfoundland

fisheries have been included in the additional instructions.

That the United States set forth pretensions therein, mthout

payini^ regard to the king's (French) rights, and without consi-

dering the impossibility they are under of making conquests,

and of keeping what belongs to Great Britain.* It will be

better to have it declared at an early period to the Ameri*

cans, that their pretensions to the fisheries of the great Bank
are not founded, and that his majesty does not mean to

support them." These extracts, taken in connexion with the

obvious policy of the French court, could leave few doubts

* Mr. Ralph Izzard, of South Carolina, suggested to Mr. Adams, in

April 78, that France had formed a design to deprive America of the

fisheriep.
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concerning its dcHi^ns. Tim romniissioiiers iiad rcccivei^

very precise and positive instructions, on no account to sur-

render the fisheries.^ The importance of this branch of coni-

* This romnrk requires au cxplanntioii. tti the iitHtrnctiouK to cnii-

chide u treaty of pence, an " c<|ual cotniiiou rij^ht to the fishuii«;s," >vii>

vot made an ultininttun. (tut on th<.< subject of n " trcMity of conv

morce," the following directions wore jjiven to tlie coinmisHioners :—
" In order thut you uuvy he tlie hotter able to act witli propriety on

this occasion, it is necessary for you trt know, tluit we have (U'terniiu-

ed, Ist. That the common ri^Mit of fishing siiail in no ease he given u]>.

ad. Thut it is essential to the welfare of all these United States, thai

the inhabitants liiereof at the expiration of the war, should continut!

to enjoy the free and undisturbed exercise of their common right l(t

fish on the banks of Newfoundland, and the other fishing banks and

seas of North America, preserving inviolate. the treaties between

France and the said states. 8d. That application shall be made to his

most Christian Majesty to agree to some article or articles for the bel-

ter securing to these states a share in the said fisheries. 4th. That if,

after a treaty of peace with Great Britain, she shall molest the citizens

or inhabitants of any of the United States, in taking fish on the banks

and places hereinafter described, such molestation, being in oiu* opi-

nion a direct violation and breach of the peace, shall be a common
cause of the said states, and the force of the Union be exerfcd to ob-

tain redress for the parties injured ; and 5th. That our faith be pledg-

ed to the several states, tiuit without their unanimous consent, no

treaty of commerce shall be ciUered into, nor any trade or conuncrre

carried on with Great Britain, without the explicit stipulation heroin-

after mention<?d. You are, therefore, not to consent to any treaty of

commerce with Great Britain, without an explicit stipulation on her

part, not to molest or disturb the inhabitants of the United States of

America in taking fish on the banks of Newfoundland, and other fish-

eries in the American seas, any where, excepting within the distancji

of three leagues of the shores of the territories remaining to Great

Britain at the close of the war, if a nearer distance cannot be obtained

by negotiation. And in the negotiation, you are to exert your most

strenuous endeavours to obtain a nearer distance to the Gulf of St.

Lawrence, and particularly along the shores of Nova Scotia, as to

which latter we are desirous that even the shores may be occasionally

used for the purpose of carrying on the fisheries, by the inhabitants of

these states." The parties in Congress on the fisheries, appear to

24
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meree was well known to them. They saw it was in jeopar-

dy, and they believed it to be more for the interest of the

country to adhere to this portion of their instructions, than to

disobey those that related to the communication of the preli-

minaries.*

The French minister was also disposed to unite with

England in insisting upon a compensation to the loyalists.

France did not join in the war for the sake of supporting the

cause of liberty ; nor could the French go . ornment regard the

principles of the American revolution with kindness or confi-

dence. It was natural France should feel a greater sympathy

for monarchical governments, and individuals that maintained

monarchical principles. When she assisted America, it is

not at all likely she looked to the kind of government that

would be established ; but it is most likely she would have

preferred the establishment of any other than a republican

one ; at any rate, there appears to be no inconsistency in

supposing that Franco might be desirous that the United

States should succeed against England, and at the same time,

think it extremely just that a compensation should be given to

that portion of the people who had been faitiiful to their king.

The preliminaries signed with England contained nothing

unfavourable to France. England ceded to the United States

nothing that either France or Spain could under any reason-

able pretence claim. And it was made a condition of the

preliminaries that the definitive treaty should not be con-

cluded till peace was made between England and France.

The commissioners may have been guilty of a neglect of

liave been equally divided ; at least, the struggle was very long. One
party could not obtain a majority to induce Congress to give them up,

nor the other to make them an ultimatum of peace.

* Congress directed the commissioners to communicate every step

to the French minister, " ultimately to govern themselves by the ad-

vice and instruction of the French court." This arrangement actual-

ly made M. de Vergennes minister plenipotentiary for the United

Sfates. It committed tlieir independence and interests to his control.
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bienseance (to use Dr. Franklin's expression,) but no harslioi

term could justly be applied to their conduct. France sol

the example of disregarding the spirit of concert and mutual

aid and confidence, enjoined upon the two powers by thf;

treaties of amity and alliance. France was secretly usin^i

her influence, at that time very powerful, in a manner injurious

to America. The confederation, therefore, was no longer

under any obligation to adhere to the conditions of the treat}

of '78. Being opposed, nay deserted, by their ally on the

first approaches of peace, the American commissioners con-

sidered themselves absolved from obeying the instruction that

directed them to consult France. Indeed, the silence of the

French minister in relation to this proceeding, affords anipk;

justification for their conduct. The only, notice of the dissa-

tisfaction of his government, we have on record, is in the

letter written to Frank' in by M. de Vergenncs. The minister

rather intimates there that the commissioners had been guilty

of an act of indecorum. The letter is severe and reproachful

in its terms and allusions, but it does not treat the deviation

as a very serious business, as in reality, it was not. The inter-

course between the ministers was not interrupted. M. de

Vergennes sent despatches by the vessel the commissioners

had engaged to carry a copy of the provisional articles.

The resident in America entered no protest touching the con-

duct of the commissioners, nor did he make any complaint

whatever. The French court appeared to be satisfied with

the explanations that were given. We may, therefore, infer

from these circumstances, either that the government thought

the deviation quite insignificant, or that there were sufficient

reasons for it.* These remarks are made for the single pur-

'..k
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* When the definitive treaty was signed, tlic English comniissionei*

refused to sign it at Versailles. It was therefore signed at Paris.

M. de Vergennes desired the American commissioners to send him an

express to Versailles when it was done, as he did not choose to sign

on the part of France till be was sure the American treatv was roni'

pleted.
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pose of justifying the American commissioners. To France

herself, America was under great obUgations. That country

Jiad certainly afforded very material assistance, especially in

the supply ofarms, money and military stores. These articles

were furnished at an early period of the war, when they were

indispensable, and could not have been obtained from other

countries. In the course of '78, 79, 80, France loaned Ame-
rica, 8,000,000 on favourable terms. It is unreasonable and

even ridiculous to enquire into the motives that induced her

to make the alliance. It is sufficient to say that it was most

fortunate for America that she could offer such inducements

to France as ultimately to lead her into the measure.

This treaty was exceedingly favourable and honourable to

America ; and vvas negotiated by the commissioners with

uncommon address. They took advantage very successfully

of the ancient jealousy and enmity that existed between

England and the house of Bourbon. Without entering into

this fearful war for independence, America obtained an

acknowledgment of it in the fullest manner, as well as a

confirmation of the original boundaries of the colonies, and

a recognition of her rights and privileges in the fisheries.

She made a much more favourable treaty with Great Britain

than either Spain or France. In England the treaty with

Anierica was exceedingly unpopular, and taken together with

the concessions she was absolutely under the necessity of

making at the same time to France and Spain, threw the

ministry into a minority in the first debate in the House
of Commons. The acknowledgment of the independence

of this country would have cost any administration their

places, but the time had come when the colonies must be

sacrificed, together with the ministry that consented to the

dismemberment. It was an act of self-devotion to the good

of their country, and, one may truly say, of the world. On
the part of Great Britain, it was a treaty to declare the inde-

pendence of America. The other conditions concerning ter-

ritorv and the fisheries, though undoubtedly extorted, followed

s:aJ'i
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as necessary consequences. But time has proved tliat neces-

sity acted on this occasion the part of good pohcy. America

would have been uneasy under any terms that at all abridged

the freedom and perfect independence of her situation.

She had become a nation, and she properly and naturally

required all those rights and privileges, which belong to that

condition. Great Britain could not have held a hunting

lodge, or exercised a single franchise within territory or juris-

diction, once strictly colonial, without awakening immediate

jealousies or speedily interrupting the peace.

Before finishing the account of this treaty, it is only neces-

sary to remark that the commissioners did not succeed in

making any commercial arrangements. They thought it

advisable to defer the consideration of that subject, though

they had already secured one ofthe principal objects proposed

in a commercial treaty. The English sought for delay in this

busirtess ; they were not prepared for the new state of things

;

they had not determined on what conduct to pursue in regard

to America ; or they might have had hopes that the revolution

was not thoroughly consolidated. Evidently, an expectation

was entertained, that the confederacy would dissolve from

weakness, and that some portion of the wreck would seek

again the support and union of the mother country ; a senti-

ment which was universal throughout Europe.
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TREATY OF 1791 WITH GREAT CRITALV.

Confederation no power over Commerce—Commercial conventions

with France^ Holland^ Prussia and Sweden—JVo trade—Trade to

England only important one—Depended on an annual act of Parlia-

ment—Policy at variance with Europe—Mr. Adams chosen to St.

James—First envoy— Well received—England refused to make a

treaty—Account of violations of treaty of '83

—

Debts—Interest—'

Confederacy dissolved—Hammond., first envoy to this country—
Morris—Pinckney—Origin of oppressive acts by belligerents—
war between France and England—Provisions contraband—Rules

of neutrality—Danger of a war—Executive appoints Mr. Jay to

London—Decides question of neutrality—Concludes a treaty— Un-

popular—Eventually favourable to United States.

The United States, at the close of the war of '83, had com-

mercial treaties with France, Sweden and Holland, but no

trade with either of those countries. The Congress of the

confederation were not invested with the power to regulate

commerce, or to levy imposts, and a proposition, made to the

states, authorizing the government to assess a duty of 5 per

cent, ad valorem on imports, had been rejected. The con-

federacy was adopted for the purpose of carrying on the war,

and was, in reality, adapted to few other purposes. The

excitements of the contest and the necessity of securing their

independence, supported the people in their hardships. But
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peace lel't tliem, if possible, with still greater hardships, ami

without a single circumstance of excitement. The external

pressure, that alone had kept the states united, was removed ;

and at this juncture there appeared thirteen sovereign, inde-

pendent governments, bound together nominally in one con-

federation, each entitled and ecpially qualified in its own
capacity to assess taxes, to establish duties and rates of ton-

nage, and to open or forbid with each other or with foreign

nations, every species of trade or intercourse. America, in

a state of colonization, had been permitted to drive only a

restricted commerce. The exports were limited to the parent

country, and to the least valuable markets ofAfrica, ofthe south

of Europe, and to the West Indies ; though the articles termed

in the navigation and subsequent acts, " enumerated commo-

dities," were confined exclusively to Great Britain. The
parallel of Cape Finisterre, the boundary of the trade to the

north, entirely cut oft" France, Sweden, and Holland ; coun-

tries with whom, as we have said, America had commercial

conventions, bul no habits of intercourse. The whole trade

to Great Britain, her colonies and possessions, (altogether

the only one of any value at that period,) rested upon the

precarious tenure of an annual act of Parliament.

The course of trade, and of every description of communi-

cation with Europe, had formerly been that of a colony. And
now become independent, the policy of America could in no

way be made to follow in the same current with that of the

nations, with whom she was brought immediately to act.

Those countries were old and hardened in a system of exclu-

sion and commercial proscription. They held colonies upon

whom, according to the fashionable doctrines of the day, not

yet entirely exploded, it was just and proper to impose restric-

tions for the purpose, to use the emphatic words of the pre-

amble to the statute 15 Charles II. " of keeping them (the co-

lonies) in a firmer dependence upon it (the mother country)

and" rendering " them yet more beneficial and advantageous

1o it." On the other hand, the United States having no

manufactures at homo to protect, or foreign possessions, whose
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trade it was necessary to monopolize, found themselves at

variance on every point witji the systems of the European

governments. In their earliest instructions, Congress recom-

mended the adoption of a very liberal scheme of commerce,

a system now gradually introducing itself through the world,

but at the time exceedingly disrelished and condemned by

most of the writers on commerce, particularly Lord Sheffield,

in a pamphlet, that attracted great notice. And, undoubtedly,

without the alarm caused in the governments of Europe by

the French revolution, that led them to consider every reform

an innovation, we should already have had a much greater

freedom of commercial, and, perhaps, also political institu-

tions in the old world. The commercial regulations of these

instructions of Congress of '84 differ little from the doctrines

of the armed neutrality, a short time before that period in high

repute, but then falling into decay.*

* The first administration under the constitution was disposed to

maintain the same system. We shall quote a remarkable passage

from a report of the Secretary of State for the year '92. " Instead of

embarrassing commerce under piles of regulating laws, duties, and

prohibitions, could it be relieved from all its shackles, in all parts of

the world, could every country be employed in producing that which

nature has best fitted it to produce, and each be free to exchange with

others mutual surpluses for mutual wants, the greatest mass possible

would then be produced of those things which contribute to human
life and human happiness ; the numbers of mankind would be increas-

ed, and their condition bettered. Would even a single nation begin

with the United States this system of free commerce, it would be

advisable to begin it with that nation ; since it is one by one only, that it

can be extended to all. Where the circumstances of either party

render it expedient to levy a revenue, by way of impost on commerce,

its freedom might be modified in that particular, by mutual and equi-

valent measures, preserving it entire in all others. Some nations, not

yet ripe for free commerce in all its extent, might still be willing to

mollify its restrictions and regulations for us, in proportion to the

advantages which an intercourse with us might offer. Particularly,

they may concur with us in reciprocating the duties to be levied on

each side, or in compenssating any excess ofduty by equivalent advan-

hUi
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5s recom-

(Jroat anxicly naturally cxi^-tcd in Aniorica on llio 9ul)jc(;t

of commercial intercourse. Tlic conuni^sioners, that rnadu

the treaty of '83, were empowered, as lias already been said,

to conclude a commercial convention. They did not succeed

in that object ; for Great Britain manifested unconnnon reluc-

tance to take any other step in her diplomatic relations with

America, than to acknowledge the independence of ihc coun-

try. In the meanwhile, the nation rushed into a most ruinou><

commerce with England, that in a short time added infinitely

to the alarming evils the war and the weakness of the confede-

racy were daily causing. The very earliest measures were

adopted, however, by the government to obtain a formal pro-

tection for the trade of the country. On the 1st of May ^6'o,

ten days only after the ratification of peace. Congress ordered

a second commission to be prepared for Messrs. Adams, Frank-

lin, and Jay, or either of them, to enter into a treaty of com-

merce with Great Britain. But this commission appears to

have accomplished nothing.

The commission of 'S3 not having succeeded in concluding

a commercial convention, John Adams of Massachusetts was

chosen in February '85 minister plenipotentiary to the court

of St. James ; the first envoy sent to Great Britain by the Uni-

ted States ; he was well received by the king and ministry.*

tages of another nature. Our commerce is certainly of a character

to entitle it to favour in most countries. The commodities we oftcr

are either necessaries of life, or materials for manufacture, or conve-

nient subjects of revenue ; and we take in exchange, either manufac-

tures, when they have received the last finish of art and industry, or

mere luxuries. Such customers, too, whose demands, increasing with

their wealth and population, must very shortly give full employment

to the whole industry of any nation whatever, in any line of supply

they may get into the habit of calling for from it."

* We believe the following account may be relied on as an authentic

version of the remarks of the king on the occasion of the interview of

1 he American minister:

—

"Mr.
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But the Engli.sh government does not appear to have paid

njuch attention to America the first five or six years after the

peace. They were occupied, entirely, with domestic aflairs
;

—in renewing their ancient alliances with Holland, Prussia,

and other governments of the continent, distiirbed by the re-

volution war—in concluding a commercial convention with

l''rance—in regulating the trade of Quebec and Ireland—and,

besides the customary topics of India and the catholics, two

unexpected and very laborious subjects, the establishment of

a regency, and the impeachment of Warren Hastings, en-

grossed a great deal of time and deliberation. England, tak-

ing advantage of the general calm, to repair, as rapidly as

she could, the disasters of the jvar, (not, to be sure, prepara-

tory to the tremendous contest, in which she was about to be

involved, far more terrible, and in the end fortunate for her,

than the one from which she had just emerged,) saw America

struggling, and at one time nearly overpowered, with her own

*' Mr. Adams, according to etiquette, was introduced to the king's clo-

set, where {'as is usual for foreign ministers') lie made a speech to his

majesty ; in performing which, he was somewhat affected, and when
he had finished, the king said :

—

"
' Sir,—The whole of this business is so extraordinary, that the feel-

ings you discover on the occasion appear to me to be just and proper.

I wish, sir, to be clearly understood, before I reply to the obliging sen-

timents, you have expressed in behalf of the United States. I am,

you may well suppose, the last person in England, that consented to

the dismemberment of the empire, by the independence of the new
states, and, while the war was continued, I thought it due to my sub-

jects to prosecute that war to the utmost. But, sir, I have consented

to the independence, and it is ratified by treaty, and I now receive

you as their minister plenipotentiary ; and every attention, respect, and

protection, granted to other plenipotentiaries, you shall receive at this

court. And, sir, as I was the last person that consented to the inde-

pendence of the United States, so I shall be the last person to disturb,

or in any way infringe upon, their sovereign independent rights ; and I

hope and trust, that from blood, religion, manners, habits of inter-

course, and almost every other consideration, the two nations will

'^outinue for ages in friendship and confideuce with each other.'
"
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donuistic diiliculties. At this period, it could nut bo said tlu'

Ainoricaii revolution was coiisuniiiiated. Kiuopc, probably,

supposed this country was destined to go through the agony

of a civil war, a condition of society, hcretolbre a necessary

consequence of any great change in the form of government.

But this evil America escaped, either because the country

was exhausted, or from the character of the people, long ac-

customed to self-government, and not bewildered by indepen-

dence. The interval, from the j)eace to the establishment of

the present federal constitution in '80, is properly the second

period in the history of the revolution, during which all the

elements of a civil war were consumed in the inefficient but

harmless conflicts of the confederation with the states.

The treaty of '8.3, much as it effected, still left many
causes of great,uneasiness particularly harassing to the Ameri-

can government and people, and to that portion of the sub-

jects of the mother country, who had entered into her armies,

or abandoned the colonics and their cause. The British go-

vernment took their part, though at first without the appear-

ance of much zeal or irritation. It sent no minister to Ame-
rica during the time of the confederation ; refused to agree to

any commercial arrangement whatever ; and contented itself

with the barren but provoking satisfaction of holding, contra-

ry to the treaty, the north and western ])orts. To make all

the objects of Mr. Adams' mission intelligible, it will here be

necessary to give a brief account of the difficulties in fulfilling

the terms of the treaty, that arose between the United States

and Great Britain, and which were only finally removed by

the treaty, that makes the subject of this chapter.

The ninth article of the act of confederation and perpetual

union conferred upon the United States, in Congress assembled,

the sole right and power of making treaties. This power,

though limited and specific, is full and perfect in its kind. In

making treaties, the states did not possess a concurrent juris-

diction, though a treaty properly made, like any other act the

Congress were authorized to perform, was a part of the law of

-.y »;'»
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llio land. It uas n coulrart uitli another power competent tu

make siirli contrart. The same body, to wiiom the confedc-

rnfion eonfided tlie power of makin/j treaties, necessarily pos-

sessed the ri;^ht ofexplainin^. int(!rprelin«j; and enforcin«r them.

The states could not make treaties; they could not judge of

them. A treaty, when duly ratified, hein;; part of the law,

all doui)ts that arose respecting it between individuals became

simple judicial (piestions. TIm ic was then in the country no

court erected by the confvnleration. The duty, therefore, of

interpreting and enforcing the provisions of a treaty, under

the general restriction, just mentioned, fell to the state courts.

This was the situation and condition of the goverimicnt ; this

the extent and nature of its authority in regard to foreign re-

lations, conferred upon it by the celebrated articles of confe-

deration and perpetual union. Congress very faithfully and

punctually exercised, in regard to the British treaty, all the

authority with which it was legitimately invested. On two

occasions, the first in '83, and again in '87, it unanimously re-

commended to the states, and it could do no more, (the British

commissioner was aware of this fact when the treaty was made,)

to comply speedily and exactly with that portion of the instru-

ment that concerned creditors and royalists ; though the arti-

cle was no part of the law of the land, for it contained only a

recommendation. But the states did not yield an immediate

attention even to the recommendation ; and, in vindication of

themselves, they said that grievous infractions of the treaty,

were committed by the other party,—that the garrisons were

not withdrawn with convenient speed, the English still hold-

ing the posts of Michilimachinac on lake Michigan, Detroit,

Fort Erie, Oswego and Niagara, Oswegatchie on the St. Law-

rence, Point au for and Dutchman's Point on Lake Champlain,

—that British officers exercised jurisdiction over the country

in the vicinity of those posts—and that a large body of negroes,

the property of American citizens, had been embarked at

New-York against the special remonstrance of the American

commissioners. Tndeo<l. Lord Carmarthen in a letter, dated
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I'Vbrunry 28, '80 to tlio Aiiurifiui minister, <lir<rt)y n<linitt(Ml

that the fourth nrticlc hnd hvvu violated; and Cully justified

the procoedin^r on the "ground, tlnit iidVactioiis hud Keen rom-

niitted by the Americans, particulatly as it ropect.s the reco-

very of debts.

But no fonivhition appc^ars to exist for the (•har<;e. at that

time repented with ;j;rcat earnestness, and, indeed, c)ne of the

|)rincipal sources of complaint on the |)art of iMiijinnd, that th«

integrity and independence of the American courts were

obnoxious to reproach. The nprifijhtness of their decisions

can by no means be impeachcMl. There was undoubtedly a

c;reat popular e.\citein(;nt a<^ainst Briti-h creditors, which in

the end extended itself to creditors of all descriptions. ^I'his

circumstance deterred some individuals IVom brini^iu"; actions.

All the evil consecpiences men feel, who arc compelled from

duty or situation to pursue unpopular measures, un(|ucstion-

ubly befell British creditors, just after the peace. They suffer-

ed all the inconvenience, met with all the delays and obsta-

cles that a highly heated public sense could oppose to them.

This was not a violation of any provision of the treaty : it

was an evil, along with many others, the war had brought

upon them. But unless the court or the creditor was over-

awed and arrested in their proceedings by popular tumults,

or threats, or commotions, we arc not aware that any infrac-

tions of the treaty can justly be complained of. Any man
who undertook to recover his lawful <lebts immediately after

the peace, certainly rendered liimself exceedingly unpopular.

This state of things produced a serious rebellion in one part

of the country. It w as also impossible, ihat the article con-

cerning the recovery of debts could have been inmiediately

fulfdled by the Americans. The distress ibr money was

extreme. It had been so for three years before the termina-

tion of the war. The country rushed instantly, and with great

avidity, into an extensive foreign commerce, which did but

increase the mischief. The opposition to paying the foreign

as well as domestic debts, undoubtcdlv arose, in a great mca-
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tiiirc, from tiio laiiieiiUiliU;, ami uppnrniily iiicrcusiiiK |)(i\rrty

of thc|)c(»plo. It wax not an (i[i|>()sili<>ii by any means direct-

ed exclusively n^iiinst lli(! treaty; hut all persons in the situation

of creditors siilVeriHl e(|nally, and lor similar reasons. At (ho

same time the I'orei^in creditor was ni'»ie ohno.vioiis to popular

clamour ; lor not only th(> odium of tin; war was attached to

him, but the deni-inds oj" thi^ela^'S ol' pi rsons were very great.

And they vvcre prexse'd with a zeal which to the debtor ap-

peared somevvhut harsh and umeasonuble, (huii^h the foreign

inercliunt probably felt very dilVerently on the subject. At

any rate, it is dillicult to blame men, who strive lo get their

just debts in the llirm prescribed by law.'*

* 'I'ho Hfrict Inw of nntions aiithori/ns tlin cnnfispntioii of debts niul

nil other iiicorponal fhiiij^s liolonj^'inj; lo alini nu'iiiics. (Vntt. vol. ii.

|). 323.) The tnodeni practico siispeiKls, but does not annul, the right

ofun enemy to a debt. " It is a priiicipN; of law," says Sir Win. .St-ott,

(1 Rol. Rep. 200.) " tliat ilnrinj,' a state ofwar, there is a total inability to

sustain uny contract by an appeal to the tribiuials of the one country, on

the part ofthe subjects of ilie other. In tiie law ofnhnost every country,

the character of an alien enemy carries with it a disability to sue or

to sustain, in the languaji^c; uf the civiUaiis, a persona standi in judieio.

The peculiar law of om* own <'onnlry applies this [irinciplc with great

rigour. The same [trinciple is received in our courts of the law of

nations ; they are so far British courts, that no man can sue therein,

who is a sidiject of the enemy, unless under particular circumstances

that pro hac vice discharire him from tiio character of an enemy ; such

as his coming under a flag of truce, a cartel, a pass, or some other

act of public authority that puts him in the king's peace pro hac vice.

" This short statement sufticiently testifies what is the law on the

subject of withholding the debt during the war. The following deci-

sion will evince, what is the law on the subject of restoring the debt

at the return of peace. A petition came on in the Court of Chancery

in the matter of Boussmaker, a bankrupt, praying that the petitioner

might be aduiitted to prove, under the conunission, a debt which the

commissicjMcrs refused to admit, ujmn the objection, that the credi-

tors, applying to prove, were alien enemies. The Lord Chancellor

explained the distinctions of the law and its principles on this important

question, whether the right of an alien enemy was destroyed or only

susjiended by war. ' If this,' said his Lordship, ' had been a debt, aris-

W-



THKATY OK 'f)l WITH KNOLAIVI). lOf)

It now roinniiis to H|)«>;ik of intrrcsf. nnotlirr subject of com-
plaint, on tli»; |)iut ot' tln! ilrilisli. It was tju' custoin of tlio

i^rUiHJi nicrclmnt b( t'oro ttic war, to allow the American oiio

111^ from ii roi rrnrt eiitofcd into witli an alica cMioniy thirinjj war,

it roiiid Dot ))ii,s.-il>lv t.iiiil ; I'lirtlK' coiitrart would Uv void; Itiit iftlio

Mvo iiutioiM \V«'rr at |i«;arn at llu! d«t<! i-l" tin; roiitract, tliou^'li, tVotn

tl»« liiiin of wnr takilitf |dnrc, tin- rrcditor coidd not sue, y«'t tho con-

trail, t((>*ii(( orij^iiiully good, iipof> tlio return of pcnro tlic right would

rovivc : it woidd 1)*? rontrnry to justice, tliorofore, to conrHrnte this

dividond. Tli()ny[li ilie ri/l't to nieover is .suspended, that is no rraHnii

why tlu) lund should ho di\hl<'d among the otiu'r creditors. The point

is of groat niouiont, fr«tm tlu* analogy to tho caso of an action. Tho
|)olicy of avoiding contracts with an enemy, is sound an«l wise; but

whuru the contract wtis originally good, and the remedy is only sus-

pended, the propositicai, that therelore the fund should he lost, is very

different." ' (ireat Hrilaijidid not meet her colonies in war as she would

have mot an indepeiidcnt liuropean power. Some individuals w^ro

declared reiu'ls, and a price was set upon their heads in puhlir procla-

mations. Otlu rs, and in considerahh; nnndiers, joined the lwi<|lish,

and waged a cruel warfare against their o'vn countrymen. Thenaturo

of this contest would, therefore, have justified recourse to extraordinary

means for carrj ing it on. A peace to an indejjcndent nation, even

wlien it is discomfited, seldom <'osls more than a colony or a few square

miles of frontier. JJiit peace to tho Americans without independence,

would have hcen aiinilulation. If England had succeeded, the laws

of war would have jiistifi»!d her, not only in punishing the principal

authors and actors in the scene, Iiiit in confiscating their jiroperty, in

levying the expense of the contest upon the colonies, andin'suhjecting

them to great disabilities in future. To escape the infinite evils of

such a deplorable condition, the United States would have found am-

ple apology in adopting many severer measures than in an ordinary

war between two independent nations would have been tolerated.

The estates of the royalists were confiscated. No blame can bo

attached to this proceeding. The same nmsoning does not at all

apply to the " debts," but ditterent considerations would, perhaps, have

warranted the confederation in refusing to make provision for them.

We think, however, that the state legislatures possessed no right

whatever to annul or confiscate debts due from their own citizens to

the bona fide enemy or British subject. All the rights and powers
appertaining to the acts of war, jicaco or of treaties, were confided t(»

" II iSl

11

I'm



k--'

\i-.-f

•H ; J'

Hr;
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year's credit, and, after the expiration of that time, interest

was charged. The treaty made no provision fo»- interest

;

it refers only to bona fide debts, and they renitiiiicd in their

ante bellum state. It rested, therefore, with the courts

alone, whether interest should be allowed. Wherever it

entered expressly into the contract, it, of course, was paid

;

it was part of the bona fide debt. If the government could

not confiscate the debt, they could not confiscate the interest.

But in other cases, it was the duty of the jury to judge if war,

or other circumstances, would justify the withholding of inte-

rest. The war was one of necessity, and it was thought by

those who waged it, a just defence of their precious rights.

It was a measure to which they resorted only in the last

extremity. During hostilities, the country itself, was not only

exposed to the very worst evils of that state of things, but

was debarred from the whole of its foreign commerce ; it was

left in a condition ofextreme poverty. Should interest, there-

fore, be allowed on a debt, that could not be paid, not solely

on account of the poverty of the debtor, but in some degree

on account of the circumstances that led to that state of

poverty ? Even intercourse between the creditor and debtor

was forbidden by the acts of the British Parliament. Lord

Carmarthen said in conversation that, by the construction of

the law of England, it was high treason in a creditor of Great

Britain to receive a remittance from his debtor in America

during the war. In assessing interest, therefore, the circum-

stances attending the war and the state of the country after

the peace, might justly be taken into the account, and miti-

gate the amount allowed. Juries were compelled to exercise

a discretion in apportioning it. The law, itself, in all coun*

the United States, in Congress assembled. To confiscate the property

of an enemy, the subject of a foreign government, is, therefore, an act

of sovereignty. In regard to an enemy, the states in their separate

capacities had no sovereignty. The thirteenth part of a nation cannoi;

exercise a power, which belongs only to the thirteen parts united.
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tries and the customs of merchants contt'inplatc and exact a

variety of exemptions. They are all founded in justice and

common sense, and present an additional reason why such

cases as are not accompanied with similar conditions or cir-

cumstances, should not be entitled to equal privileges. We
confess we are not of the opinion that war necessarily stops

interest amongst traders or merchants, when for a great num-
ber of years it has been the custom to allow it; and if in

ordinary warfare, it has become the practice of civilized

people, whatever may be the law of nations, not to confiscate

debts due to individuals, there appears to be no good reason

for confiscating the interest, when it is equally the practice of

such people to allow it in their intercourse with each other.

Having already gone at greater length into the violations of

the treaty of '83 than we intended, we shall spare the reader

the details of the intricate question, which government was

guilty of the first violation. The correspondence on this

subject ])etweeii tiie two governments was attended with no

other result than to confirm the parties in their original im-

pressions. England refused to evacuate the posts till all the

impediments to the recovery of debts were removed, and they

refused to pay for the slaves carried oft' by Lord Dorcliester on

the ground that as slaves were personal property by the laws

of the states, they had the same right to them as to any other

article of personal property, taken in the course of the war.*

Mr. Adams still remained at the court of St. James, but no

progress was made in the negotiation, nor did the British

government return the customary diplomatic courtesy of

sending a minister to the United States. Congress again, in

'87, sent instructions to their minister to conclude a convention

with England. The substance of part of these instructions

^ Before Bryan Edwanls' act or'97, to repeal the act making negroes

" real assets," slaves i.'i all the British West India islumis were cbat-

Tcls ; tliey were moveables.
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was afterwards incorporated into the treaty agreed on by Mr.

Jay.

We have now reached the period when the confederation

was about to be dissolved. In the way of a treaty, nothing-

was done with England by that body after '83, and we shall

see that that was in reality the last treaty concluded by the

confederation with any European state. The Federal consti-

tution was established in '89 with such powers as necessarily

removed most of the objections made to the confederation,

though this circumstance does not appear to have produced

any effect on Great Britain. That government, perhaps,

thought it prudent to wait till the experiment of the stability

of the second union was, in some degree, tried. We cannot

suppose England was still indifferent to a commercial ar-

rangement, though it will readily occur, that just at the same

moment a revolution was terminated in the new world, ano-

ther, that led to a more immediate and extensive temporary

derangement of society, broke out in one of the most accom

plished nations of the old. It seemed doubtful in which of

these revolutions Great Britain was most interested.

Mr. Adams, having been elected Vice President under the new

constitution, left London, and was succeeded in that mission

in '89, by Gouverneur Morris of New Jersey, as commissioner.

In the course of '91, Mr. George Hammond arrived in this

country, as minister plenipotentiary from Great Britain. Mr.

Hammond was the first diplomatic agent sent by England to

America, but he was not provided with powers to conclude a

definitive arrangement. He was merely authorized to discuss

and adjust the principal points, preliminary to a final settle-

ment. This limited power was matter of just complaint.

Negotiation on this side the Atlantic was, however, attended

with no better success than on the other. In '92, Thomas
Pinckney, of South Carolina, was appointed Minister Plenipo-

tentiary to Great Britain. This period is rendered exceed-

ingly important in the diplomatic history of the country by

T.he extraordinary condition of Europe. It was the beginning
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of a system of ])loeka(les, and oppressivo acl?< committed l»y

the belligerents, that, together with incalculable mischief to

the trade of the United States, inflicted a serious wound upon

the prosperity of the country, and in the end led, after an in-

terval of nearly twenty years unprofitable negotiation, to a

war with Great Britain. We shall confine ourselves in this

chapter solely to the proceedings of that government ; the

public acts of France having already been mentioned in their

proper place.

In the spring and summer of '93, Great Britain, Tlu«siii,

Spain, Prussia, and the emperor of Germany, made a treaty

for the purpose, among other things, of shutting their i)orts,

" and prohibiting the exportation of all military or naval

stores, corn, grain, and provisions from their ports, for the

ports of France." They further engaged, " to take all other

measures in their power for injuring the commerce of France,"

to unite all their efforts " to prevent other powers, not impli-

cated in this war, from giving, on this occasion of common
concern to every civdized state, any protection whatever, di-

rectly or indirectly, in consequence of their neutrality, to the

commerce or prosperity of the French, on the sea or in the

ports of France." The only one of these powers, possessing

at all the means of executing this treaty on the ocean, was

Great Britain. And whether in retaliation of the French or-

der of May 9th of the same year, or for purposes mentioned

in the treaty above referred to, that government issued, on the

8th of June '93, additional instructions to all public and pri-

vate armed vessels under its flag. We shall give the sub-

stance of this order :

—

" It shall be lawful to stop and detain all vessels loaded wholly,

or in part with corn, flour, or meal, bound to any port in France,

or to any port occupied bv the arnoies of France, and to send them
to such ports as shall be nost convenient, in order that such corn,

meal, or flour maybe purchased on behalf of his majesty's govern-

ment, and the ships be released after such purchase, and after due

allowance for freight, or that the masters of such ships, on glvii)g

:-, ff'
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due security, to be approved of by the court of admiralty, be per-

mitted to proceed to dispose of their cargoes of corn, meal, or

flour, in the ports ofany country in amity with his majesty."

A question immediately arose on this instruction, not only

wlielher provisions were contraband of war at all, but whe-

ther the doctrine could be applied to a wJiole country, parti-

culaijy oni' of the extent of France. This discussion, in the

actual circumstances of the United States, whose exports at

that period consisted so much in the produce of their own
soil, assumed an uncommon degree of importance. The ar-

ticles, lierctofore laid down as contraband of war, were not

numerous. In most treaties they are specifically enumera-

ted, and by most writers on the laws of nations, have been

confined to the particular object of carrying on war,—such

articles as come under the general denomination of military

stores. These have increased in number as the art of war has

become more perfect. But the number and quality depend

on conventional law, and not on the primitive laws of nations.

Neither does the interest or policy of nations indicate contra-

bands with certainty; for the policy of nations is seldom per-

manent. On the other hand, treaties contain only the regula-

tions of itates that are parties to them. Then it is to be ob-

served, that treaties of an ancient date do not mention specifi-

cally merchandize that sliall be denominated contraband.

But, from about IGoO,* there are, we believe, few treaties on

commerce and navigation, which do not prohibit the carrying

of military or warlike weapons to a port or town of the ene-

my of one of the contracting parties. This prohibition had

become, by this time, matter of very general inter-national

law, and was introduced in a variety of shapes and under nu-

merous modifications. It is evident that provisions were ear-

ly made a subject of conventional law. This fact is at once

ascertained by examining the collection of treaties. But it is

equally evident that they are far, indeed, from being placed

ii
''.

^ Martens.
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oil the same footinij Jis militarv oinavnl storep, thouffli in the

celebrated treaty of Utrecht, in 1713, between France and

England, " naval stores even were declared free of war." On
this occasion the conduct of England, both on account of her

power on the ocean, and as having been the author of the in-

structions of June Sth, is j)articularly worthy of notice. We
have treaties on record between that state and the United

Provinces in 1G45,—with France in 16G7 and 16G8,—with

Spain in 1713,—with Denmark in 1782,—and with Russia in

1804,—peculiarly the last act of the second armed neutrality,

in which provisions are by name excluded from the list of con-

traband.* The authority of England is, therefore, in itself

sufficient to prove that provisions are not rigidly contraband

by conventional law. In the ordinary incidents of war, pro-

visions form only an article of trade,—a very important one,

it is true ; but there would seem to be almost as much pro-

priety in declaring three-fourths of the whole trade of neu-

trals contraband of war. Every commodity employed in the

manufacture of clothing may, on the same ground, be declar-

ed a contraband. Indeed, such is now the perfection of the

art of war, such a vast variety of articles now enter into the

proper disposition of a military armament, we know not what

limit could be assigned to this description of merchandize.

We are well aware that contrabands cannot be specifically de-

fined with such distinctness in treaties as to meet all possible

cases.

" The catalogue of contrabands,"' says Sir William Scott, " has

varied very much, and, sometimes, in such a manner as to make it

very difficult to assign the reason of the variations, owing to par-

ticular circumstances, the history of which has not accompanied

the history of the decisions." But the definition appears broad and

liberal enough, that an article is contraband of war, which can im-

mediately be employed for the purposes of war. " The king hav-

ing, by his prerogative, the power to promulgate who are his ene-

mies, is bound to watch over the safety of the state ; he may, there-

* !

I') ii
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fore, make new declarations of contraband, when articles come into

use, as implements of war, which were before innocent ; this is

not the exercise of discretion over contraband ; the law of nations

prohibits contraband, and it is the usus bellici^ which, shifting from

time to time, make the law shift with them. The greatest diili-

culty seems to have occurred in the instance of provisions, which

have not been held universally contraband, though V^attel admits

that they become so on certain occasions, when there is an expec-

tation of reducing the enemy by famine. In modern times, one of the

principal criteria adopted by the courts for the decision of the

question, whether any particular cargo of provisions be confiscable

as contraband, is to examine whether those provisions be in a rude

or in a manufactured state. For all articles, in such examinations,

are treated with greater indulgence in their native condition, than

when they are wrought up for the convenience of the enemy's im-

mediate consumption."

Latterly the practice, when asserted at all, has been un-

doubtedly a more mitigated one, a certain proof the bellige-

vent was not wholly confident of his right to confiscate. The

belligerent has exercised the right of pre-emption only,—

a

right of purchase, with a reasonable compensation to the in-

dividual, whose property has been diverted by the act of the

belligerent, from its original destination. This is a less evil

than absolute confiscation, but is attended with great incon-

venience and distress to the neutral. Separate from the cir-

cumstance of having the enterprize disturbed or defeated, the

neutral is compelled to accept such a price for his provisions

as the belligerent may choose to allow. If the belligerent

believes he is exercising a just right of war in arresting the

neutral, he may, on the same presumption, refuse to allow

such a price as the market of the port to which he was bound

might indicate. That would probably be a very high price,

caused by great suffering, perhaps even famine. Still, the con-

sideration of this price may be the only thing that induces the

neutral to undertake the voyage. Another difiUculty will

arise concerning the character of the port to which the vessel

t
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is bound. This should justly have great weight on the charac-

ter of the cargo. The port may be one of general commerce,

and the provisions may not be intended for military uses.

Still the cargo is at the mercy of the belligerent, and whether

subject to the right of pre-emption or that of confiscation, the

belligerent will exercise his discretion in judging.

This is the right of pre-emption, considered as applied to

a single port or station. But in the instructions of the 8th of

June, provisions bound to any port of a vast territory, were

held subject to the same right on the part of the belligerent.

There can be but one ground for asserting this right,—a well

founded expectation of reducing a whole country to terms by

means of famine. This idea was formerly very general, but

after the experience of the last thirty years, few persons, we
presume, imagine it is now practicable to starve an entire na-

tion. The experiment has failed even in relation to small

islands. As it respects the particular state against which the

instructions were directed, no undertaking could be more ex-

traordinary or visionary ; one of the richest, best cultivated,

most fertile, and most extensive countries of the old world,

with a large population, exceedingly temperate and indus-

trious, surrounded by other countries equally fertile and

productive,—a country, too, where provisions have always

been remarkably cheap, and in which, at the very moment
the order was issued, bread, and every article of food, was

cheaper than in England.* We need not say, that in such a

situation it would have required a great many years to have

reduced France to reasonable terms of peace. France was

in greater danger of famine in 1709 than in '93. But Great

Britain did not then think it worth while to resort to the ex-

pedient of declaring provisions contraband. It was, undoubt-

edly, a new operation in war to starve 30,000,000 of people,

men, women, and children. The English government, more-

emi
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*The order comprehended only corn, rneal, and flour, subject to u

lij^ht of pre-en)j»tion. Rice was excluded.
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over, protested against this doctrine when Frederick IV'., king

of Denmark, undertook to put it in practice against Sweden.

The provisions shipped for France at tlie beginning of tlie

revolution, were in the accustomed course of trade. The
United States, even now an agricultural nation, were at that

time vastly more so in proportion to their wealth. The pro-

vision trade, in any shape, was of great mouient ; and, in the

most favourable point of view, it was the exercise of uncom-

mon power in a belligerent to disturb and control so inipor-

tant a branch of the commerce of a neutral. America, it is

true, had no commercial treaty with Great Britain. She had

no treaty in which contrabands were enumerated, though in

the treaties made with France, Holland, and Sweden, not an

article had been added to the catalogue of contrabands, and

in the convention with Prussia, military stores were not even

forfeited.

Though exceedingly urged and solicited by the United

States, Great Britain made no alteration in her maritime sys-

tem. Indeed, we may truly say, that she manifested no other

friendly feeling than resulted from the barren act of exchan-

ging a minister. This was done late in the negotiation ; and

it appeared, that the individual employed in the business, was

merely to conduct a correspondence that led to a vast deal of

mutual reproach and recrimination between the two govern-

ments. From that year to the signing of the treaty, Great

Britain issued various additional orders and instructions under

the dates of Nov. 6, '93, Jan. 8, '04, Jan. 2r>, March 18, and

August 18, '94.* One of these instructions involved a prin-

* " 1793, November 6th. Tlie British commanders were directed to

detain all neutral vessels laden with the produce of the French colo-

nies, and all vessels carrying provisions or other supplies to said colo-

nies."

" 1794, January 8th. The order issued on the Gth of November,

171)'?, was revoked, new regulations were adopted, pursuant to which,

all vessels laden with merchandise of tlie French West India colonies,

;nid going from tlie said colonics to any port in Europe, wei'e brought

'ill

ir
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<iplo in maritime law, extremely pernicious to neutral coun-

tries, owning a great tonnage,—a principle fatal to the carry-

ing trade, and one that had not been revived to a grout extent

><ince 175G. In that year it was first generally established,

and is now commonly known by the title of the rule oithe

war of '5G. The rule forbids neutrals to carry on in tinu; of

war, a trade that was interdicted to them in time of peact;.

This definition comprehended the whole and the strict right

claimed by the belligerent. Relaxations of it have at dilfer-

ent periods taken place, particularly in the year preceding the

treaty signed by Mr. Jay. We have inserted those relaxa-

tions in a note, intending, hereafter, to enter at large into an

examination of the rule itself.

in for adjudication. Vessels laden with merchandise, us aforesaid,

were ordered to be brought in, to whatever port they might be bound
;

provided the merchandise was the property of any Frencli subject.

All vessels attempting to enter the blockaded ports of said colonics

were seized, and all such as had on board naval and military stores,

bound to their ports, were brought in for adjudication."

"1794, January 25th. The instructions issued on the 8lh instant,

were revoked. In future, all vessels, laden with the produce of any

island or settlement belonging to France, S])uin, or the United Provin-

ces, and coming directly from any port thereof to any port in Europe,

not being a port of Great Britain, nor a port of that country to which

such ships, being neutral ships, belonged, were brought in for adjudi-

cation. All vessels, having on board the property of the subjects of

the enemies' countries aforesaid, to whatever port they might be bound,

were directed to be brought in as aforesaid. All vessels attempting to

enter the blockaded ports aforesaid, and all such as had on board mili-

tary or naval stores, were seized and brought in."

" 1794, March 18th. The French West India Islands were declared

to be in a state of blockade."

"1794, August 18th. The instructions dated 8th June, 1703, were

revoked. Henceforth all ships laden with corn, flour or meal, destined

for French ports, were brought in for adjudication, without any pur-

chase oftheir cargoes being made on behalfof the British government."

This concludes the list of orders or instructions to the treatv of '04.
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The people of the United States wrre at lliis period uncom-

monly excited. A strong disposition, very naturally awaken-

ed by the French revolution, developed itself to form an alli-

ance with France. Relieved from the pressure of their own

domestic difliculties and embarrassments, and their indepen-

dence secured beyond the possibility of danger, all the pas-

sions of the people were loft free to indulge in the most e.\-

aggcrulod sympathy for the progress of the French revolution.

Kvcry circumstance, to excite the deepest concern of a whole

nation, existed, with remarkable emphasis, in this case. The
Americans regarded that event, not only with the eager feel-

ings and profound interest of propagandists—of the authors

of a new political faith, but with the sincere affection and in-

tense anxiety of brethren, viewing, at a distance, the struggle

and sufferings of a people, to whom they were themselves

most recently under great obligations, now contending in

mortal combat for liberty and life. For more than twenty

years, America had been in a atute of extreme agitation ; all

the different passions, of which man is susceptible, had been

brought into constant and intense action ; at one time direct-

ed to the disasters and devastations of war, then absorbed by

a contemplation of the poverty and miseries and real dangers

of the country, fmally at peace ; and, at last, engaged in a

discussion of the abstract provisions of a constitution, which

will be accompanied iii history with the unrivalled praise of

presenting the fullest development, yet known, of the virtues

and faculties of man. Every motive to domestic excitement

had ceased, and, before men had time to fall into the quiet,

soothing habits of regular, uniform industry and occupation,

the whole violence of all their passions was suddenly again

roused and concentrated upon the French revolution.

The feeling of hostility towards England was extreme.

Her commercial regulations exceedingly affected the trade

of the country ; and, while none of the old grievances were re-

moved, complaints were made ofthe dangerous conduct of the

Indians under English iiifluonco. On tlie other hand, the Bri-
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ti.sh ^'ovcMnmont icproscntcM n vr y slroii;i; tonus, llit; iiulut-

gonco shown to Krciich piiviU.'ois, in ilowiiig them to be

equipped, and of their actual.) captun. i^ British vessels in

the waters of the United States—of permission I r)!jr gran* 'd

to sell prizes in our ports—and of the dilliculti( Aith wl cli

creditors, under the treaty, were assailed. Dut ti. condu , of

the American goveriinu'nt, at this period, is now justly mitter

of uncjualificd apj)li\use, both at home and abroad. It has

been nuintioiuid by lbrei,<j;n stal<'snR'n uith si^^nal conunen(Ui-

tion.* It preserved the honour of the country; manifested

the entire independence and impartiality of the administra-

tion ; and, by maintaining a condition of neutrality, obtained

that vast and most lucrative commerce, which may justly be

said to have been the foundation of tin; uncommon wealth

and prosperity, by which the United States are now distin-

guished.

In the spring of '93 France declared war against England

and Holland. America had treaties of amity with these pow-

ers. That with France, made in '78, did not materially difler

from the common treaties ; but the treaty of alliance, signed

the same day, is of an unusual character. The first ten arti-

cles of that instrument undoubtedly relate to the actual war

between America and England, or such other war betwecii

France and Enghand, as should grow out of the "alliance."

The eleventh article is a mutual guarantee of possessions and

sovereignty " from the present time and forcver."f And the

twelfth is a further confirmation of the construction of the ele-

venth. Some remarks on this subject will be found under the

head ofFrance, title " Convention of 1 800."—A part of the Ca-

binet considered this article as applying, altogether, to a de-

fensive war. Separate from the very great difficulty of de-

fining a defensive war, there appears to be no provision in

lUL' I u

f. J

t ';

* We particularly refer to a speech made by Mr. Canning in the

House of Commons.

t See Treaty—second chapter.



I !

li

n2 TIIKATY (IF '01 WITH I.N«,|,AM>.

llin arliclf! itself, to warrnnt timt intcrpietiitiori. ft isji siinph;

;.5uaraiito(;, in vory \mvA\ \)\a'ui lan<^un<;(', of the " prcsoiit pos-

sessions or such as sliould l)<; acquinMl l»y the peace." Tlio

article does not ^uarant(!e possessions that shall be made by

coinpiests in future wars. But whatever may be the legiti-

mate constru('tion of this celebrated treaty of alliance, we havo

only in this place to remark, that the government regarded it

as involvinii; an obligation on tluMr [)art impossible to fulfil.

Soon after the state of war in Europe was known, the Presi-

dent issued a proclamation,* enjoining a strict neutrality on

all the citizens, and declaring that the government would not

protect from confiscation such articles as were deemed contra-

band by the "/wor/cr;j nsngc ofnationsy The government, how-

ever, determined to receive a minister from the French republic,

though the treaty of amity made with Louis XVI. led to em-

barrassments on this subject, as well as the existence of a re-

gency consisting of certain members of the late rcyal family

of France. But it may well be a question, how far it is incum-

bent upon nations to adhere to the provisionsof treaties, made
with a government that has been dispossessed. Though na-

tions should only be discharged in the last extremity from the

obligations of treaties, when solenmly made, they are required

by public law to recognize new governments as soon as it is

evident they are able to maintain their own independence,

and system of internal or municipal law. This is done for the

^vclfare and security of society.

f

i!

'

It 1

* See before, title " Convention of 1 POO."

f We publish in tiiis place tbe rules of iieutrnlity, established by tlie

government, and sent in instructions to its Custom House officers.

"1. The original arming and equipping of vessels in the ports of the

Ujiited States by any of the belligerent parties for military service, of-

fensive or defensive, is deemed unlawful.

"2. Equipments of merchant vessels by either of the belligerent par-

ties in the ports of the United States, purely for the accommodation of

tliera as such, is deemed lawful, " 3. Equipments
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The Ivvrciitivc! was r<'solvnl, not only to niiiinliiin its ncu-

trnl position, liut the hope; oi' concUitl iiu; u roninu.Tcial iir-

rungiMiKMit uitli one of tlic jjjrciit luMli^cnikts was not entirely

ubnndoned. Tin; dispatclK s and advir<is, recei\etl IVoni Kng-

land, indicated n wish, on the part of that government, not to

drive this eoiintry into ii war; at any rate, it v\a- de^iral)!e to

ascertain, b(!yond a (hailil, ih',' (hsposiiions of the Hrilish mi-

nistry,—and either to remove the causes of the <|uarrel then

"3. Kf|ui|)tiM>iitH ill tli(! |H»rts ol'tlic Uiiiltjil rtiiittfs of v(!ssrls of war,

la tho iiniiiiMliatc siirvirc ofilii; ;;o\rniiiifiit of a:iy of tlic Itrlli^rrii'iir.

imrtios, wliicli, if (Ioik; to other vrssris, would lie of ii iloiilitfiil natiiro,

as being npiiliculili; oitla^r to coiiiiiMM'cct or wur, hit tlcniuMl lawfal ; ox-

rnpt tlioso wliicli sliull liavo iiiadc pri/c of tim siilijrctH, people, or [tro-

perty of Franeo coiniii^ with their pri/.es into tho ports of the I'liitcd

States, pnrsuiint to the 17tii article of our treaty of amity and com-

jnorce with rruiicc.

"4. Kipiipmeiits ill tho ports of the I'liitcd States, by any of the pnr-

lics at war with France, of vessels titled for merchandise and war,

whether with or withont commission, which are doubtful in their na-

ture, as being applicable either to comn»erce or war, are deemed law

ful ; except those which shall have made pri/c, &.c.

"5. E<pii|»ment9 of any vessels of France, in the ports of the United

States, which are doubtful in their nature as being applicable tu coni-

ineree or war, are deemed lawful

"6. Equipments of every kintl in the ports of the United States of

privateers of the powers at war with France, are de-emcd unlawful.

"7. Equipments of vessels in the ports of the United States, which

are of a nature solely adapted to war, are deemed unlawful; except

those stranded or wrecked, as mentioiied in the 16th article of our

treaty with France, the Ifith of our treaty with the United iNetherlands,

the 9th of our treaty with Prussia ; and except those mentioned in the

19th article of our treaty with F'^ranc, the 17tli of our treaty with the

United Netherlands, the IHth of our treaty with Prussia.

"8. Vessels of either of the parties not armed, or armed previous to

their coming into the ports of the United States, which shall not have

infringed any of the foregoiii",' rules, may lawfully engage or enlist

therein their own subjects or citizens, not being inhabitants of the Uni-

ted States ; except privateers of the powers at war with France, and

f'xcept those vessels which shall have made prize, &c."

1
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existing, or to obtain satisfactory evidence that Great Britain

was indifierent to their existence. The President, accordingly,

on the 1 6th of April, 1794, sent the following message to the

Senate :

—

" The communications, which I have made to you during your

present session, from the dispatches of our minister in London,

contain a serious asjject ol' our aflairs with Great Britain. But, as

peace ought to be pursued with unremitted zeal, liefore the last

resource, which has so often been the scourge of nations, and can-

not fail to check the advanced prosperity of the United States, I have

thought proper to nominate, and do hereby nominate, John Jay, as

envoy extraordmary of the United States, to his Britannic Majesty.

" My confidence in our minister plenipotentiary in London con-

tinues undiminished- But a mission like this, while it corresponds

with the solemnity of the occasion, will announce to the worlr a

solicitude for the friendly adjustment of our complaints, and a re-

luctance to hostility. Going immediately from the United States,

such an envoy will carry with him a full knowledge of the existing

temper and sensibility of our country; and will thus be taught to

vindicate our rights with firmness, and to cultivate peace with sin-

cerity."

This has been considered one of the boldest and most de-

cided resolutions adopted by General Washington during his

administration. It is one that at the moment, awakened most

reproach and censure ; but we doubt exceedingly, whether any

one measure, proposed by that illustrious individual, has

been, in the end, accompanied with more good consequences

to the nation. It confirmed at the time, the neutrality of the

country ; and, consequently, extended to trade and commerce

all the confidence and security the certainty of that fact could

bestow. No one feared that the United States would take

part with England. This was impossible. Her neutrality

could not be disturbed in that direction. And, when an <)n-

voy extraordinary was nominated to his Britannic Majesty,

ihe nation was satisfied, that the executive, at least, was de-

termined not to take part with France. This nomination set-
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tied the question of neutrality for many years. The oppres-

sive acts of the belligerents were then in their infancy. Ame-
rica had, comparatively, suffered little ; and though not a sti-

pulation, in favour of neutral rights, was made in the treaty

of '94, Great Britain appeared to re?t. for a moment, from the

unjust exercise of her vast power on the ocean. America es-

caped a war at this time, and she escaped an evil infinite in

its consequences. The wasting wars of the French revolution

were just then beginning ; and if this country had, at that

early period, with all the heat and excitement of the moment
upon her, rushed into the fray, no one could have meted out

the degree of honour or dishonour that would have attended

her course, or have foretold the disasters that would have

overtaken her own matchless institutions. The progress of

events, at last, drove her into a war with one of the great bel-

ligerents ; but this was toward the close of a scene, of which

she had been for twenty years a spectator. The distance

of America from Europe, the youth and peculiarity of her

government, at that time little understood, and certainly far

from being confirmed, the narrowness of her resources, the

entire absence of every species of military armament, power-

fully combined to point out the course she should adopt. In

ordinary times, it would have required neither uncommon
firmness nor dexterity to have conducted the affairs of the

nation. But this was a most extraordinary period—extraor-

dinary, not only from the remarkable circumstance, that

France had now become professedly herself a republic, and

was threatened with annihilation by a European coalition, at

the head of which was England,—but more extraordinary

still, from the moral phenomenon, that the minds of men, in

all civilized countries of the world, were infinitaly excited by

an universal and overwhelming political infatuation. The
government of the United States, depending solely on opi-

nion, had to contend with this spirit. And that opinion, to

which it looked for support and defence, was, itself, exceed-

ingly infected and bewildered.
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Mr. Jay arrived in London in June. He was deputed for

an extraordinary purpose ; and there can be no question, but

a war would have taken place, if he had not succeeded in

making a treaty. This instrument was signed, with the British

minister, in November of the same year, (1794.)*

r*

'

ll

rf'

* This treaty of amity, commerce .mil navigation, was signed in

London, Nov. 10, 17!)4, by William VVyndham, Baron Grenville, for

Great Britain, and Mr. Jay for Anif rica. It is one of the longest trea-

ties in the collection. VVc shall give some of the articles entire, and

an abstract of the remainder :

—

"Art. 2. Great Britain to witiidraw her troops from certain posts

witliin the l<oiindary line of the United States, on or before the 1st of

June, 179G, &c. Settlers and traders, residing in the precincts of tho

posts to bo surrendered, to enjoy their property unmolested, &c.

These settlers not to be compelled to become citizens of the United

States, or take the oath of allegiance, &c.

"Art. 3. Freedom of intercourse and trade mutually allowed to

citizens and subjects of the two parties, and to the Indians, on the con-

tinent of America ; the limits of Hudson's bay company excepted.

Goods and merchandise not wholly prohibited, to be mutually admit-

ted into the territories of each party, &c. Each party may export

goods not prohibited from the territories of the other. No duty of en-

try to be levied on peltries brought by land, &c. Indians not to pay

impost or duty. No higher or other tolls, &c. to be demanded than

are payable by natives, on either side ; and no duty to be paid on
goods which are merely carried over portages, and not attempted to

be sold or exchanged in the passage.

" Art. 4. A joint survey of the Mississippi to be made, from one de-

gree below the falls of St. Anthony to the principal sources of that ri-

ver, to ascertain whether a line, drawn due west from the lake of the

woods, will intersect the Mississippi.

" Art. 5. Commissioners to be appointed to idomtify the river St.

Croix, designated in the definitive treaty of peace.

" Art. 6. Whereas it is alleged by divers British merchants and

others his Majesty's subjects, that debts, to a considerable amount,

which were bona fide contracted before the j)eace, still remain owing

to them by citizens or inhabitants of tho United States, and that by

the operation of various lawful impediments since the peace, not only

the full recovery of the said debts has been delayed, but also the value
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It is well known that this treaty was exceedingly unpopu-

lar. The President had early determined to ratify it; and,

after a very long and careful examination, it was finally rati-

and security thereof have been, in several instancep, impaired and le>-

sened, so that by the ordinary course of judiciul proceedings, the Bri-

tish creditors cannot now obtain, and actually have and receive I'nll

and adequate compensation for the losses and damages which they

have thereby sustained, it is agreed, that in all such cases, where full

compensation for such losses and damages cannot, for whatever rea-

son, be actually obtained, had, and received by the said creditors in the

ordinary course of justice, the United States will make full and com-

plete compensation for the same to the said creditors : but it is dis-

tinctly understood, that this provision is to extend to such losses only

as have been occasioned by the lawful impediments aforesaid, and is

not to extend to losses occasioned by such insolvency of the debtors,

or other causes as would equally have operated to produce such loss,

if the said impediments had not existed; nor to such losses m* damages

as have been occasioned by the manifest delay or negligence, or wil-

ful omission of the claimant. Five commissioners to be ap])ointed to

ascertain the amount of losses which the United States consent to

make good to British creditors.

" Art. 7. Whereas complaints have been made by divers merchants,

and other citizens of the United States, that during the course of tin;

war in which his majesty is now engaged, they have sustained consi-

derable losses and damage, by reason of irregidar or illegal captures

or condemnations of their vessels and other ])roperty, under colour ol'

authority or commissions from his majesty ; and that, from various cir-

cumstances belonging to the said cases, adequate compensation for the

lipases and damages so sustained, cannot now be actually obtained,

had, and received, by the ordinary course of judicial proceedings ; ii:

is agreed, that in all such cases, where adequate compensation cannot,

for whatever reason, be now actually obtained, had, and received by

the said merchants and others, in the ordinary course of justice, full

and complete compensation for the same will be made by the British

government to the said complainants. "3ut it is distinctly understood,

that this provision is not to extend to such losses or damages as have

been occasioned by the manifest delay or negligence, or wilful omis-

sion of the claimant. Five commissioners to be appointed with the

same powers, (mutatis mutandis,) as those appointed in virtue of the

6th article of this treaty.

"Art
28
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Hed by the Senate, a precise constitutional number voting for

it. A reservation was, however, made, in relation to the

twelfth article. That article regulated the trade between the

_ (

r '

'i

'%

i:

^

" x\rt. 9. American citizens and British subjects holding lands in

tlie territory of either party, to exercise the rights appertaining there-

to, as if they were natives.

" Art. 10. No debts, or moneys, vested in funds, to be confiscated

in the event of war.

"Art. 13. Vessels belonging to citizens of the United States, to be

aiimitted into the ports of the British East Indies. Proviso : restrict-

ing, in time of war, the exportation of military and naval stores and

rice from the British ports. Reciprocity, as to tonnage duties, &c. Re-

ciprocity, also, as to duties on cargoes. The trade from the British

East Indies to be direct to the United States. American vessels not

allowed to carry on the coasting trade in the British East Indies. The
citizens of the United States not to reside in, or go into the interior

parts of the British East Indies, without permission.

"Art. 14. Reciprocal and perfect liberty of commerce, &c. between

the British dominions in Europe and the United States.

" Art. 15. Neither party to pay, in the ports of the other, higher

or difterent duties tlian are paid there by other nations on like arti-

cles.

" i\RT. 17. Vessels captured on suspicion of having contraband, or

cnemy^s property, to be sent into the nearest port; the contraband, &c.

to be taken out, and the vessel and remainder of the cargo to be al-

lowed to proceed.

"Art. 18. Vessels of either party, not to be detained, on attempting

to enter a blockaded place, unless previously warned off.

" Art. 21. A third (enemy) power, not allowed to enUst citizens or

.subjects of either party. Persons taken offending against the provi-

sions of this article may be treated as pirates.

"Art. 24. Privateers of a third (enemy) power, not to arm in the

ports of either nation, nor to sell their prizes.

" Art. 25. Prizes made by ships of war and privateers of either

party, allowed to enter and depart from the ports of each other, with-

out examination. Neither party to allow the ships or goods belong-

ing to citizens or subjects of the other, to be taken within cannon shot

of its coast.

" Airi.

)
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United States and the West Indies. The Senate agreed t«>

the ratification, on condition an article was added, suspending:

the operation of tiie 12th. This presented a new and great

difficulty. The Senate advised to the ratification of an arti-

cle that had not been laid before them ; and the President

was called upon, under that advice, to ratify a treaty, into

which the article, that was made the condition of the ratifica-

tion, had not been introduced. In the mean time, the English

revived their provision order. This circumstance led to con-

siderable delay, on the part of the American government.

However, in the month of August, the President, being satis-

fied that the proceedings of the Senate fell clearly within tho

meaning of the constitution,* resolved to ratify the treaty, and

to accompany that act by a strong memorial, directed against

the provision order. This step was attended with happy

consequences. The order was revoked, and the treaty wiis

at last ratified in the usual form, the 28th of October, ITOf),

together with an additional article, suspending the operation

of the twelfth.

The objection of the Senate to the twelfth article was per-

fectly just. It allowed a direct trade between the United

States and the British colonies in the West Indies, in vessels

not exceeding seventy tons in burthen, but the United States

" Art. 26. In case of a rupture, the merchants aiul others of tlie

two nations, during good heliaviour, allowed to continue their trade.

" Art. 27. Persons charged with murder or forgery, seeking an

asylum in the dominions of cither party, to he delivered up on requi-

sition."

The first ten articles './ere agreed to be jjermanent. In 1796, .-ni

explanatory article, respecting the third article, (concerning the In-

dians,) was agreed on ; and in '98, another article, relating to the sourot'

of the St. Croix, was made—the first in Philadelphia, between Mr.

Pickering, the Secretary of State, and Mr. Bond, the English Consul

General,—and the other at London, between the American Minister,

Mr. King, and Lord Grenvillc

* Art. 2. See. 2. par. 2.
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were under an obligation to restrain their vessels from carry-

ing certain articles, the produce of those islands, to any other

place than the United States. One of these articles was cot-

ton. It is now generally known, that the American minister,

who negotiated the treaty, was not aware that cotton was al-

ready introduced into the United States, and had become an

article of export ;—a fact of which he could well be ignorant,

for we find it stated in the debates of Congress, that a mem-
ber from South Carolina observed, in the House of Repre-

sentatives in '89, that the people of the southern states in-

tended to cultivate cotton, and " if good seed could be pro-

cured, he believed they might succeed." When the treaty

was made, the amount of the export could not be ascertained

;

for, till 1802, no discrimination was made between cotton

v^'ool of domestic and of foreign growth. The twelfth article

would, therefore, have certainly stopped the export of that

commodity, which amounted, at the time this article would

have expired by its own limitation, to about 45,000,000lbs. »

annually. It is also quite clear, that this article would have

broken up the greater part of the American carrying trade.

During the continuance of it, the Americans were forbid from

carrying " any ynolasses, sugar, coffee, cocoa, or cotton, in Ameri-

can vessels, either from his Majesty's islands, or from the United

States, to any part of the world, except the United States.^^ This

provision would have, in effect, deprived America of a great

part of the benefits she derived from a state of neutrality,

during the wars in Europe. Access to the West India islands,

under the protection of treaty, was abandoned by cancelling

this article ; though the arrangement, as to the burthen of the

vessel, may be considered a judicious one. On another occa-

sion, an intercourse was permitted, by the French govern-

ment, with their islands, in vessels not exceeding sixty tons in

burthen. The treaty restored the posts on the western fron-

tier to the Americans, without an indemnity for their long

detention, or for the slaves carried off by Sir Guy Carleton.

The English had held these posts twelve years, in violation of

t!f.

yr:
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the treaty of '83. This provision can only be considered as

an acknowledgment, on the part of the Americans, of having

violated the same treaty, to the extent declared by the Eng-

lish,—and it was an absolute surrender of the property re-

moved from New York in '83.

Ship timber, tar, hemp, sails and copper were declared

contraband, though declared free in all the treaties made with

the United States and other nations. The laws of nations

do not specifically enumerate them as subject to confiscation.

Provisions also, were declared contraband, according to the

modern usage of nations.* This is, obviously, an arbitrary

distinction, and in most respects unmeaning,—because the

question, in the correspondence between the two govern-

ments, had turned upon the point, whether public law made
provisions contraband or not. Referring the principle to this

.standard was, in other words, acknowledging the pretensions

of England. Wherever she had the power to enforce her

orders, she had declared provisions contraband of war. There

was, also, an express declaration, that the flag did not cover

the merchandise. This is the only treaty, signed by America,

in which this acknowledgment can be found. We have never

been able to obtain from England a denial of this right of the

belligerent, but silence wears a very dift'erent aspect from a

direct confirmation of the legality of the practice. The Ame-
rican government had, however, before acknowledged this

principle, in its oflicial correspondence. We refer to a pas-

sage in Mr. Jefferson's letter of July '93.f The treaty did not

define the right of search or blockade, but acknowledged

both in general terms.

* The article, however, entitled them to the right of pre-emption
;

though this provision does not, in reahty, alter the princijile of the sti-

pulation.

t " Les marchandizes neutres charj»ees par I'enemie sont libres

mais le pavilion nentre ne neutriilize pas la marchandize ennemie."

(Schoell. vol. iv. p. 15.) This is the leading doctrine in the oldest

i
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These were the points that related to the laws of nations.

They certainly could not be considered as favourable to the

United States r, but these were doctrines England would not

relinquish, as this government has had abundant experience.

She would not yield them to the armed neutrality of '80, nor

has any one state, or coalition of states, yet succeeded in

compelling her to abate a tittle from a rigorous enforcement

of them. Mr. Jay's treaty has been called an instrument that

settled nothing. There is some ground for the description.

The position and boundaries of the Mississippi and the St.

Croix, the debts, and the spoliations, were referred to com-

missioners ; the West India trade, reciprocal dutit^s, contra-

bands, the neutral flag, and provisions, to future negotiations.

These were really the principal provisions of the treaty. It is

worth while to trace, foj a moment, the history of these dif-

ferent objects of negotiation. The north-western and north-

eastern boundaries, though in progress, have not been settled

to this day ; the commission on the debts was suspended,

—

and the American government agreed to pay, under the

convention of Mr. King, in 1S02, a sum of £600,000, as

a release from the obligations of the sixth article of Mr.

m h'

Jay's treaty ; the West Inciia trade has not yet been se-

cured ; and the great questions of neutral flag, contrabands,

and provisions, rest in the same profound uncertainty that

they did in '94. But the treaty was not without some advan-

tages to the United States, though its principal advantage

work extant on mnritime law. It was received at a time when it

was easy to ascertain the ownership of goods or cargo—when the

owner embarked with and accompanied his goods to a market.

The application is more difficult in modern days. Business is now

done by commission, and the transfers of trade are constant, and

exceedingly involved. England, at the peace of Utrecht, acknow-

ledged that the flag covered the merchandize. The basis of the

armed neutrality of 1780, and 1800, was this principle,—but they

effected nothing for neutral commerce.
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consisted in its having decided the question of neutrality ;

—

if it settled none of the leading questions of neutral rights, it

at least prevented a war, at a moment when the government

and nation were in every respect unprepared,—in itself a vast

benefit. It opened all the ports of Great Britain in Europe,

on equal terms ; all her ports in the East Indies,—but it made

the trade round the cape direct, and forbid the coasting trade.

Before the treaty, the Americans had both an indirect and a

coastwise trade in India. They carried cottons, for example,

from the British settlements in the East Indies, to Canton.

But the trade to India and Europe depended, before '94, on

the pleasure of the British government. It was now secured

by treaty ; a fur trade to Canada was also gained.

The ratification of this treaty may be considered the pro-

per solid foundation of the commercial prosperity of the Uni-

ted States. It was the first act of the government that pro-

ved the stability of the federal constitution. It was a severe

trial ; and the steadiness with which the government bore the

shock, may be attributed, in some degree, to the personal cha-

racter of the President.*

* In 1791, the lords of the committee of Privy Council made a very

minute report on the trade of England with America. This report

was intended to show on what terms it would be favourable for Great

Britain to conclude a treaty with the United States. The West India

planters were very desirous of having an intercourse opened with

America, immediately after the peace of '83.—(Collection, &c. of re-

ports on trade and navigation, &c. London, 1807, published by order

of the society of ship owners, &c.)
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CHAPTER X.

TREATY OF GHENT OF 1814 WITH GREAT BRITAIN.
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Little settled by Jay's treaty—Mr. King., minister to England—Made no

treaty—Succeeded by Mr. jMonroe— Proposes a convention to Lord

Hawkesbury—Rule of '66

—

Account of it— Injurious to American

commerce—Special mission of Messrs. Monroe and Pinkney—Con-

vention with Lords Holland and Auckland—Most favourable ever

made—President rejects it without consulting Senate—Impressment—
Account of it—Opinions of Foster^ Mansfield., and Chatham—Con-

vention with Lord St Vincent—Chesapeake—England offered repa-

ration—Refused to consider the affair in connexion with other topics

in discussion—Mr. Hose—Mission ineffectual Orders in council—
Great sensation—Erskine arrangement— Unsuccessful—Erskine with'

drawn—Mr. Jackson— His correspondence with government—Dis-

missed— England expresses no mark of displeasure—Antedated decree

—England refuses to repeal orders—Declaration of 1812

—

War—
Remarks on neutrality—Alediation of Russia -JVot successful—Peace

of Ghent—JVo disputed point settled -Peace—Policy of America—
War of IS12^ good effect on national character—Mr. Adams^ minis-

ter to England—Mr. Bagot to this country.

We shall give, in this chapter, an account of the different

negotiations that led to the war of 1812 with Great Britain,

and finally terminated in the peace of Ghent of 1814. We
propose to divide this period into two parts ;—the first relat-

ing to events immediately preceding the orders in council of
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1807, anJ the oilier, coinprclicniling the portion of time lioni

that event to tlie peace above-mentioned.

We Iiave remarked in the preceding chapter lliat the treaty

of '94 in reality settled but few of the important points in

discussion. If Europe had relapsed into its original condition

of peace and quietness, this circumstance would have present-

ed itself to the mind with little relief. But subsequent events

gave to those questions an importance no one could have

anticipated. As the power of France increased on the land,

that of England seemed, with corresponding industry and acti-

vity, to magnify itself on the ocean. Fresh conquests led to

new blockades, and retaliation became a pretext for renewed

and aggravated outrages on neutral rights. They were re-

peated and enforced every year with increased severity and

an alarming augmentation of power till a place of refuge or

safety could be found for the neutral, neither on the ocean,

nor in any part of the continent of Europe. The peace, or

rather truce of Amiens, afforded a momentary respite, but

with that slight exception, it must be considered that the two

belligerents actually waged a maritime war upon America

from the year 1792 to 1812.

Rufus King, of New-York, was appointed minister pleni-

potentiary to the court of St. James, in May '96. He remain-

ed in that country till 1803.* He discussed in a full and

(rts, minis-

* We shall give in this note a continuation, from the last chapter, of

the hostile, acts of Great Britain :

—

" 1797, April 11. Horatio Nelson declared Cadiz to bo in a stale of

blockade.

" 1799, March 22. All the ports of Holland declared in a state of

rigid blockade.

« 1799, Nov. 27. The blockade of March suspended.

"1803, June 24. Instructions issued, not to interrupt the direct

trade between neutrals and the colonics ofenemies, unless, upon the out-

ward passage, contraband articles had been furnished by the neutrals.
•' 1804, January 5. Certain ports of Martinique and Guadaloupe

declared in blockade. The siege of Curacoa ronvorted into l)lorkad<\

" l.*(M.
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satisfactory niiinncr llio principal provisions •rmnritimc law,

in wliicli this country Icels un interest, though with the excep-

tion ol' two conventions in rehilion to the treaty of '04,

nircutly iniMilioned, he (hd imt succeed in agreeinjy; on any

I'ornial instrnin(;nt, reguhitiii^i; the conunerce or defining the

rights of neutrals. To the artich; of ini|)ressinent, Mr. King

gave particuhir attention, and made great piogrcss in securing

an arrangement that would liavi; atforded essential protection

to our seamen. But it failed IVoin a cause that will bo here-

after mentioned. Violations of neutral rights, though very

galling, were trifling «luring his residence in England, com-

pared with those of the preceding or succeeding years. Mr.

King returned to this country in 180.}, and was succeeded by

James Monroe of Virginia.* As it will he necessary to exa-

mine with some attention the points in dispute between the

two countries, in giving an account of the treaty concluded

with the British government in 180G by Messrs. Monroe and

Pinkney, we have presented only a very brief summary of

Mr. King's negotiations. For the same reason, we shall pass

rapidly over the di[)lomatic intercourse of Mr. Monroe with

that country. Early in 1804 he proposed to the British minis-

try, by direction of his government, a convention regulating

the right of search, blockades, contrabands, &c. A copy of

it will be found in the state papers for the year 1804. The
war, between France and England, having been renewed in

1803, the British government having given indications of re-

turning to her former maritime pretensions, and, in conse-

quence of the peace of Amiens, the commercial part of the

treaty of '94 having expired in the autumn of the preceding

year, it was matter of very pressing importance, not only that

" 1804, August 9. A rigorous blockade established at the entrances

of the ports of Fecamp, St. Vallery. and other places on the French

coast."

* Mr. Robert Liston (aflerwards Sir Robert Listen) succeeded Mr.

Hammond, as envoy extraordinary and uiinister plenipotentiary, m
This country. He was appointed in Marcli, 170G.
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llio rights of tlio luutial slioiild Im; rumlly usicilainnl iiiid

sccurcMl, but that tlit; triulc of (in.-at Mrilaiii iiiul the IJnilod

State's sliouM 1)(! |tlace(l upon a fmiKT and nioto )M?rnmnont

footing than tho hiw of tho rcspcc tivt: (:ountri(!s all'onhMl.

From tliat p(;ri<Ml to the y«uir 1815, tho wholn American coni-

niorco to tho liritii^h possessions, in every part of the world,

rested upon the uncertain and most unsatisjiictory protection

of acts of Parliament. Un<loubt(!dIy, it might be expected,

that mutual interest wouhl maintain, on botli si<h^s, a continu-

ance of such reguhitions as shouhl l)(! just and (Mpud. TUit

the convention, submitted to lord llawkesbury by Mr. Mon-
roe, embraced only articles having a reference to our mari-

time rights. It failed, for the same reason that all other ne-

gotiations of the like tenor have failed, with the British go-

vernment.

Matters stood in this situation till August, ISOf) ; when, by

an instruction of the British government, of the 17th, the

" direct trade with the enemies' colonies was made subject to

restrictions." This revived, in lull fori'e, the celebrated rule

of the war of 1 750. Few acts of the belligerents have more

deeply wounded the rights of this country or done a more

serious mischief to its commerce. We shall take an opportu-

nity, in this place, in order to avoid future repetition, to com-

press into a brief form those general considerations, that be-

long to the history, application and justice of this assumed

principle of maritime law.*

This rule is generally called the rule of the war of '50. If

was then first universally promulgated, and applied in strict

u

fw''
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*We refer the render to a work, entitled " An Exaniinntion of the

British Doctrine, which subjects to Capture a Neutral Trade, not open

in time of peace." This dissertation was understood to have been

written by Mr. Madison. One of the best |)roductious on the other

side, is " War in disguise, &.c." I)y Mr. James Stephen, wlio made
himself conspicuous, as a member of Parhument, on tiie American

quesdon. We shall, shortly, have occ? iion to refer to his spcccli on

the orders in coiuicil.

mnM
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rigour, though it existed previous to that time, particularly in

1744.* An impression has generally prevailed, that this

" rule" was not exercised during the war of the revolution.

Robinson, in the note to which we have just referred, fur-

nishes undoubted evidence that it was maii^tained ; and, if

the application was not universal, it was only because some

of the enemies' colonies had been opened before the war, for

the purpose of supplying them with provisions. Here the

colonial trade was not altered (flagrante bello) by the pres-

sure of the enemy. In the admiralty courts, the principal

discussions have been on the modifications or relaxations of

the rule. We shall give the general principle m the words

of the author before quoted :

—

" The fundamental maxim of the trade being founded on a sys-

tem of monopolizing to the parent state, the whole trade to and

from her colonies, in time of peace ; it is not competent to neutral

states, in time of war, to assume that trade on particular indulgen-

ces, or on temporary relaxations, arising from the state of war.

Such a trade is not entitled to the privileges and protection of a

neutral character." " The neutral has a right to carry on his

accustomed trade. In time of peace, he is excluded from the colonial

trade ; he, therefore, suffers no injury, in being excluded from it

in time of war. If he 'S admitted to it, it is only in consequence of

the pressure of the enemy. But a neutral has no right to inter-

pose in a war, and afford aid to one of the belligerents. Whenever

suspensions of the colonial system have been enacted by the mo-

ther country, before war, the admiralty has always respected them

flagrante bello."

The British government maintained, from the time the war

with France began in 1792, to the peace of Amiens in 1802,

and again upon the renewal of the war in 1803 till 1805, the

substance and spirit of the rule of '56. They did not allow

the direct trade between the colonies and the mother coun-

try, but the various relaxations of this rule mitigated the seve-

rity of its application. An indirect trade was permitted, and

* Robinson's Reports, vol.^i. Append. Note.
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as a proof ol" an indirect trade, tiie courts required no other

state of things than that the goods should have been fairly im-

ported, and the duties paid on them ; a continuation of the

voyage was, therefore, made to depend upon the evidence

furnished. But the court of appeal, in the case of the Essex,

in 1805, established that the trade was illegiil, thi; continuity

of the voyage not being b^'iken. Tlie sole reason of this ex-

traordinary decision was, that the duties on the cargo had not

bo*. " paid in money, but by a bond of the importer. This

distinction embraced t'^c whole foreign trade of tie United

States. The decision was rapidly and eagerly spread among
the public and private armed vessels of Great Britain ; and in

the course of a few months, the ports of that country were

crowded with American vessels for trial.*

M
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* This decision of the Court of Appeai'=i, is not a deviation from the

strict principle of the Englissii government, in regard to the trade of a

neutral with an enemy's colony ; but it was exceedingly fatal to the

American commerce, from the circumstance, that the whole trade

which it interrupted, had been safely and confidently conducted since>

at least, 1801, not only under the [)rotection of an opinion of the king's

advocate general, officially communicated, but also of the order of Au-

gust 1803. That instruction has, already, been cited ; but in 1801, the

minister in England, Mr. King, having protested against certain deci-

sions of the vice-admiralty courts, lord Hawkesbury notified to him, in

a formal manner, the opinion of the principal law officer of the crown,

which is in these words :—" The high court of admiralty have express-

ly decided, (and I see no reason to expect that the court of appeals

will vary the rule,) that landing the goods and paying the duties in the

neutral country, breaks the continuity of the voyage, and is such an

importation as legalizes the trade ; though the goods be re-shipped in

the same vessel, and on account of the same neutral proprietors, and

forwarded for sale to the mother country."—The decision of 1805 was

founded on this consideration, that as the duties were not actually

paid, the greater part being returned in the shape of debentures, (a

provision of the custom-house laws of this country, with which the

English do not appear to have been acquainted,) the importation was
not a bona fide one. See judgment of Sir WiUiam Grant, in case of

William. Robinson, vol. v. p. 387.
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The rule of '50, and its modifications, or relaxations, are

liable to numerous objections. A colmv is part of a coun-

try, and, therefore, as much subject to commercial regulations

as any other part of the country. In peace, the parent state

has the whole monopoly of a colony ; in war, it has the same

right to regulate its trade. A belligerent can acquire no

rights to the territory of another, but by conquest ; or to con-

trol its trade, except upon the acknowledged principle's of

blockade or contraband, so far as the neutral is concerned.

If neutrals are allowed to have, in war, only the trade permit-

ted in time of peace, it is obvious, that as few limitations as

possible should be put to this trade. But war cuts off a great

deal of trade, in the customary form of contrabands and

blockades. Neutrality is not a new state of things, as it re-

spects the conduct of the neutral. He is placed in that situ-

ation by the conduct of other parties. The state of war or

peace of a third party cannot, by any natural right, affect the

right of a neutral nation to conduct its commerce, for neutra-

lity is a continuation of its former condition. The condition

of the belligerent is changed, not that of the neutrals ;—the

right to disturb the condition of the neutral is, therefore, a

conventional one. If the war opens a new course of trade in

innocent articles, the neutral has a right to take advantage of

it ; he may in this way remunerate himself for the privations

the laws of nations compel him to submit to. A neutral has

a right to carry neutral commodities from one port to another

of the mother country. Why not from a colony to the mo-

ther country .'* In time of war, the mother country may alter

her commercial regulations. She may allow the neutral to

export or to bring to her articles not permitted in time of

peace. We see no difference, in this respect, between the

trade of a colony and that of the mother country. Both are

systems of monopoly ; both subject to such commercial regu-

lations as the parent state may choose to adopt. This right

cannot be conceded to the belligerent, because it would real-

ly throw into his hands the principal part of the commerce of



TULATY OF GHENT WITH ENGLAND. 231

the world. The neutral has no interest in the war ; and the

just construction of the laws of war is, that they should

abridge the rights of a third party to the smallest possible de-

gree. The whole business of contraband is (.ne of conven-

tion. We allow, too, the legitimacy of a blockade only on

the consideration, that the belligerent has actual possession

of the waters, or the territory, and has the means of establish-

ing and enforcing on it his own municipal regulations, pre-

cisely as he could do at home. Great Britain has, also, re-

peatedly suspended her own colonial acts, in time of war, and

opened new trades to the neutral. Contrabands, as they

are specified in most conventions, constitute but a very

small portion, indeed, of the trade of every country. But to

supply one belligerent with them, may do a vast injury to

the other. On this ground, the neutral foregoes the slight

benefit of a trade in those articles. The colonial trade has a

very different character. To arrest vessels, engaged in this

business, upon any part of the ocean, is permitting to the bel-

ligerent the exercise of a great power, exerted in a very op-

pressive manner.

In itself the right of navigation is of course as unlimited as

the ocean, and the right of commerce depends on the plea-

sure of the nation whose ports we wish to frequent. The pri-

vileges of commerce do not depend upon the laws of nations,

but upon the will of the parties ; and these privileges are re-

gulated by treaties. Nations are not under any obligation

to account to the world for their commercial regulations ; and

regulations thac depend upon treaties are (of course) not af-

fected by a war in which either party may engage. War
does not deprive neutrals of a single right,—their commerce

remains unshackled, with the exception of those articles that

are directly and immediately useful in war. Undoubtedly, it

is for the benefit of the belligerent to contract as much as

possible the trade of the neutral ; but utility does not consti-

tute a right. The neutral abandons the trade in contrabands

because the belligerent considers these articles dangerous.

•ii.
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It is difficult to understand why he should abandon a trade,

that is perfectly innocent. If belligerents are allowed to cut

off the trade of neutrals,—to abridge their commerce, it is

difficult to conceive, why the neutral should not be allowed

to profit by all the trade that is open. Great Britain allows

a relaxation in her navigation laws, in time of war. She al-

lows a trade to a colony whose supplies are intercepted by

the war. She allowed a license trade, to a very great extent,

during the war with France from 1802 to 1811.* The rule

of '56 annihilates the neutral character ; it makes all trading

nations parties to a war ; it denies to a neutral the right of

commerce during the war, for if the principle may be made

to apply to a colony, it is obviously perfectly easy and just to

transfer the whole severity to the mother country. But, in

truth, the belligerent has nothing to do with enforcing the

municipal laws, the colonial acts of its enemy.

Mr. Pitt died in January 1806, and the formation of a new
ministry in the beginning of February, in which Mr. Fox was

Secretary of the Foreign Department, awakened hopes that

American affairs would assume a more favourable aspect.

No change, however, in the views or proceedings of govern-

ment, took place. The new ministry appear to have imbibed

the sentiments that governed former administrations. Eng-

land had entered too deeply upon a system of policy, to be

disturbed by the private or personal wishes or opinions of in-

dividuals. Nothing seemed to remain to ministers, from what-

ever political party they were taken, but to keep the nation

firm and steady in its course. Mr. Fox died in September of

the same year.

Our own government determined, at this time, to make a

fresh and stronger effort for a maritime arrangement ; not

only induced to this step by a change of ministry in Eng-

* From a statement, made to the House of CommoDs, it appears that

53,277 licenses to trade with the enemy, were granted during this

period.
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land, but feeling every day more and more the great necessi-

ty of securing a formal protection for neutral commerce. In

May, a commission was issued, appointing Mr. Monroe, still

resident in London, and William Pinkney, of Maryland,

jointly and severally, ministers plenipotentiary and envoys

extraordinary to the court of St. James.* They were direct-

ed to propose the terms of a convention more ample, and em-

bracing a greater number of points, than the one unsuccess-

fully presented in 1804 by Mr. Monroe. These commission-

ers concluded, on the 31st December ISOG, a treaty of amity,

navigation and commerce with lords Holland and Auckland.

Although this instrument was not ratified by the United

States, yet, as the most favourable arrangement ever made
with Great Britain, it is in every view an important event in

the diplomatic history of the country. We shall briefly state

the principal provisions of it. The articles of the treaty of

'94, not expired, were confirmed in their full tenor ;—the

trade to India was made a direct one ; the treaty of '94 allow-

ed any trade to, but only a direct trade from, the British pos-

sessions in the East Indies ;—a reciprocal and perfect liberty

of commerce and navigation was agreed on between the Uni-

ted States and British dominions in Europe. As to the West
Indies, all parties remained in full possession of their rights ;

but the colonial trade (llth article) with an enemy's colony,

was regulated in a manner satisfactory to this country. The
commissioners were permitted, by their instructions, to adopt

the principle, in relation to a colonial trade, that is found in

the supplement of the treaty (added in October,) of June

1801, between England and Russia. This was not a depart-

ure from the principle of the rule of '56, though not a full en-

joyment of the right on the part of the belligerent ; it was
only an abi idgment of the right. The United States could

* It is proper to state in this place, that Mr. Anthony Merry, ap-
pointed in February 1803, succeeded Mr. Liston as envoy extraordi-
nary and minister plenipotentiary. Ho remained (ill the appointment
of Mr. Erskinp.
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not consent to destroy the continuity of the voyage more than

by landing the goods and securing the duties on changing the ves-

sel. This is all the government could concede, and no other

evidence of this fact could be furnished, than the documents

of the custom-house officers. The American government

have never acknowledged the validity, of the rule of '50
; but

as the commerce of the country had accommodated itself to

the various relaxations, introduced since '92, and as this com-

merce was exceedingly valuable,—without renouncing any

principle whatever, they were desirous of conferring upon it

all the consistence and protection, circumstances would ad-

mit. The precise meaning of the 1 1 th article, taken in con-

nection with the British orders, instructions, and decisions of

courts, does not appear to have been altogether understood.

At the time the convention was made, the only point in con-

troversy, on the application of the rule of '56, between the

two governments was, what constituted a continuity of a voy-

age. The convention defined this;* and, in reality, obtained

all the United States at the time sought. Provisions were

exempted from the list of contraband. This was a great im-

provement on the treaty of '94. On the right of se^irch, and

impressment, no stipulations, at all effectual, were made.

Our government, in their instructions, consented to the right

of search,—but with such modifications as exist in conven-

tions with other states. The neutral should never be compel-

led to send his boat on board an armed vessel, nor be requir-

ed to assist the belligerent in the very detention, from which

he is suffering. It is sufficient, that he should be detained,

and it is more convenient for the belligerent to send, as he is

supposed to be prepared for these purposes. It is, also, in

many cases exceedingly dangerous for the neutral to under-

take that business ; the crew being often small, and the boats

bad. The papers of the vessel, and the lives of the men, are,

in this way, put in jeopardy.

- StM> Icttf'v of Ml'. Monro*'
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The President, without consulting tiio Senate, lelused t«>

ratify this treaty, principally because the instrument did ncti

contain a provision against impressments on the high seas.

It is certainly now a subject of great doubt whether this pro-

ceeding was judicious. The treaty gave a permanent, and.

in most respects, a satisfactory character to American com-

merce, for ten years at least, in Europe, and in the Easj

and West Indies ; and, compared with previous and subsf-

quent treaties, it is probably the most fuvourable arrange-

ment ever made with Great Britain. It was concluded with

lords Holland and Auckland, under the Grenville administra-

tion, of which Mr. Fox was a principal member till his death.

This country could not have expected to obtain such advan-

tageous terms from any other ministry. The parties had la-

boured with great zeal upon the points in dispnto ; and they

brought to the consideration of the subject uncommon talents

and an unusual portion of experience. It cannot be (jucs-

tioned but that they entered into the undertaking with a most

sincere desire to conduct this long, irritating, and unprofita-

ble discussion to an honourable conclusion.

This treaty is another of the illustrations furnished by the

diplomatic history of this country, of the impracticability of

obtaining from England an acknowledgment of the general

laws of nations, touching the right of search and impressment,

as well as the difficulty of making any satisfactory arrange-

ment concerning the West India trade. It is quite evident,

that England would not have peaceably renounced her con-

struction of maritime law, and, if this country had insisted on

it as indispensible, a war was inevitable. But this, America

never has done ; the war of 1812 was not declared on these?

grounds. One administration refused to sign a convention,

in which there was no stipulation on the subject of impress-

ment. But we are not aware that the denial of this right, on

the part of England, was ever made by America a condition

of peace or war; it has always been considered matter of ne-

gotiation. If the country wns not propsncd to proceed to

I 1,1 r
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liostilitics for the most just protection ofthe rights of her own
seamen, it is not easy to understand the policy that should

dictate the rejection of a treaty, in other respects advantage-

ous, which was simply silent en this topic. The government

could have seen nothing in the situation of England, that pro-

mised a relaxation of the principle ; and Messrs. Monroe and

Pinkney were convinced, it was impossible to make any satis-

factory arrangement on this head.

England has ever insisted, with remarkable zeal, on the

abstract right of impressment, not so nmch, perhaps, on ac-

count of the number of her seamen in foreign service, as to

prevent them from leaving her own. She has appeared to

think there was a great demand for her men in the United

States, and that American commerce offered uncommon
temptations. On the other band, the undoubted truth is, that

the population of America has, generally speaking, produced

sailors fully equal to the demand. Foreign seamen have ne-

ver been preferred in any of her ports ; and if any preference

was shown, it was certainly rather for men from the Baltic

than for British seamen. A large supply of foreign sailors

could not have found employment either in the public or pri-

vate service of this country. The American navy, in times of

peace, comparatively absorbing very few sailors, the demand
was altogether for the merchant service. That demand was

uniform, and the increase regular, for great numbci, of men
are never unexpectedly wanted on sudden emergencies, as in

England. The native population of the country, therefore,

not only supplied the demand, but easily kept pace with the

increase.

This is one ofthe earliest species of employment, in which

the Americans made themselves known. While under the

crown, American seamen were subject to all the liabilities of

native-born subjects, and many of them were impressed, par-

ticularly during Lord Chatham's wars with France. It was

well known to the American colonial or provincial govern-

ments, that the practice of granting powers to the admiralty

I f . I
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to issue press warrants was considered legal and constitution-

al in the British courts. This power, it is true, has been con-

stantly disputed ; and, till the time of the celebrated argu-

ment of Sir Michael Foster, in 1743, was submitted to with

very great reluctance. Mr. Justice Foster considers this prac-

tice to be of ancient date, to have been "uniformly continued

to the present time, and, on that ground, to have now become
a part of the common law. No statute has, however, express-

ly declared this power to be in the crown. But it is implied

in a great number." This circumstance formerly gave rise

to much embarrassment and difficulty. But the legality of

press warrants is now established ; and as a number of deci-

sions have been made concerning them, it is not likely that

any doubt, as to their legality, could exist in a court of jus-

tice. Indeed, we have the following words of lord Mans-

field on this point:—"The power of pressing is founded upon

immemorial usage allowed for ages. If not, it can have no

ground to stand upon, nor can it be vindicated or justified by

any reason but the safety of the state. The practice is dedu-

ced from that trite maxim of the constitutional law of Eng-

land, that private mischief had better be submitted to, than

that public detriment and inconvenience should ensue.

Though it be a legal power, it may, like many others, be abu-

sed in the exercise of it." As an authority of a character en-

tirely different from that of lord Mansfield, we shall quote

the words of lord Chatham. This is an extract from a very

remarkable speech he made on the subject of the Faulkland

Islands, in November '70. Lord Chatham was at the time in

the opposition :

—

" My Lords, the subject on which 1 am speaking, sficms to call upon

me, and I wilhngly take this occasion to declare my opinion upon a

question, on which nuich wicked pains have been emplnyod to dis-

turb the minds of the people, and to distress government. My opi-

nion may not be very popular, neither am 1 lunnmg the nice of popu-

larity. I am, myself, clearly convinced, at d I believe every man,

who knows any thing of the English navy, will acknowledge that,

I ty



I.

2.iS TRRATV OF «.IIK\T WITH ENfiLANO.

I.

\
.

without impressing, it is impossible to equip a respectable fleet

within the time in which such armaments are usually wanted. If

this (act be admitted, and if the necessity of arming upon a sudden

emergency should appear incontrovertible, what shall we think of

those men, who, in the moment of danger, would stop the great de-

fence of their country. Upon whatever principle they may act,

the act itself is more than faction—it is labouring to cut off the

right hand of the community. 1 wholly condemn their conduct,

and am ready to support any motion that may be made for bring-

ing those aldermen, who liave endeavoured to stop the execution

of the admiralty warrants, to the bar of this house. My Lords, I

do not rest my opinion upon necessity. I am satisfied, that the

power of impressing is foiiiu'od upon uninterrupted usage. It is

the Consuetudo Regni^ and part of the common law prerogative of

the crown."*

By the laws of nations and the tenor of treaties, a bellige-

rent has a right, only, to take out of a neutral vessel enemies

engaged in military service ; no where has he a right to lake

out his own subjects. The municipal law, that is the law of

allegiance of a country, cannot extend to the high seas—if so,

it would apply in peace as well as in war, and to property

as well as to persons. If a sovereign has once a right to the

persons of his subjects on the high seas, he always has that

right. He may want their services as well against an inter-

nal as an external enemy, and for other purposes than those

of war. If he has a right to take, he has, also, a right to

search. But on the occasion of every war, in which England

has been engaged, American seamen have been visited with

the arbitrary and pernicious effects of this system.f It is

'!'! * See, also, a passage in Junius (vol. ii. p. .351. Woodfall's edition)

written about the same time, together with the opinions of Messrs.

Wedderburn, Glyn and Dunning.

t We are aware that the evil is one of long standing between the go-

vernments. Seamen were impressed as early as 1792 on the coast of

Africa, and in British ports in the first year of the war between En-

tflnnd and France.
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true it is a inunici|>!il regulation oi' a fortMirn nation ; but in

practice it aHects the neutral inor«! deijply than the subjects

of the li^overnnient, from which the law emanates. A great

many projects to remedy the evil have been conceived ; but

none have been satisfactory to both parties, as America would

not consent to any arrangement, that should not secure her

citizens from impressment on the high seas. Mr. King in

I80;j, was on the eve of concluding u very satisfactory con-

vention with lord St, Vincent, the first lord of the admiral-

ty. It was in these words :
—" No seaman nor seafaring per-

son shall upon the high seas, and without the jurisdiction of

either party, be demanded, or taken out of any ship or vessel

belonging to the citizens, or subjects of one of the parties,

by the public or private armed ships, or men of war belong-

ing to or in the service of the other party ; and strict orders

shall be given for the due observance of this engagement."*

As the United States did not object that their vessels should

be visited in port under the protection of the consul, this arti-

cle afforded all necessary security. Lord St. Vincent ulti-

mately refused to sign, on the pretext, that the narrow seas

should be exempted from the operation of the provision. It

was not to be expected that the doctrine of the mare clausum

would be revived on that occasion, but it served effectually

to frustrate the convention.

" Is there a question of contraband, is the vessel destined to a

blockaded port in violation of established principles, or does she

contain enemies' property, the greatest extent to which the mari-

time law is carried by any nation ? In these cases she is con-

ducted to port for trial, the parties are heard by an impartial and

responsible tribunal, and are heard again by appeal, if they desire

it.

* June 1797 to 1801—2059 applications for seamen impressed inclu-

ding many made previous to those years by Mr. King and Mr. Pink-

ney—102 only British subjects—less than l-20th of the whole impress-

ed—1142 discharged as not being British subjects—more than one

lialf—g0.'> lor further proof—with a strong presumption that the whole,
111- a greater |>art, at least, were aliens.

'
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5t. Are any of the |)assensfcr>< on board the nenlriil vessel in the

niivul or military service of llie enemy '? If such arc found, they

are made prisoners, but as prisoners they have risfiits, which the

opposite l)elbjfer<M)t is bound (o respcc f. This practice, (impress-

ment) lioivcver, looks to other olijrcis than an- here recited. It

involves no (picstion of bclligoreni on one side, and of neutral on

the otiier. It pursues the vessel of a friend for an unlawful pur-

pose, wliich it executes in a manner e(|U!iily unlawful. Every com-

mercial vessel of the United Slates, that navi{fates the ocean, is lia-

ble to be invaded by it, and not an individual on board any of them

is secure, while the practice is maintained. It sets up every odi-

ccr of his majesty's navy as a judjjfe, from whose decision there is

no appeal. It makes him a jud<;e not of property, which is held

more s >crcd, nor of the liberty ot" his fellow subjects only, however

great the trust and liable to abuse on the main ocean, but of that

of the citizens of another power, whose rights, as a nation, arc

trampled on by the decision : a decision, in rendering which every

rule of evidence is violated, as it puts the proof of innocence on

the accused, and is further highly objectionable, as there is too

much reason to believe that it has been often guided more by the

litness of the party for service than any other circumstance.

" It is possible that this practice may in certain cnses, and under

certain circumstances have been extended to the vessels of other

powers, I'Ut with them there was an infallible criterion to prevent

error. It would be easy to distinguish beUveon an Englishman and

a Spaniard, an Italian or a Swede; and the clear irresistible evi-

dence of his national character, and, perhaps, of his desertion,

would establish the British claim to the individual, and reconcile

the nation, into whose service he had entered, to his surrender.

But the very circumstances, which would constitute an infallible

criterion in those cases, would be sure to produce endless error in

the other. Who is so skilful in physiognomy as to distinguish be-

tween an American and an Englishman, especially among those

whose profession and whose sea terms are the same ? It is evi-

dent that this practice, as applied to a foreign nat^oi to any great

extent, has i^rown out of the American resolution, and that it is im-

possible lor the United States not to sec in it the assertion of a

claim, which is utterly incompatible with thnt great event Wlten
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the cbarncter of this claim, and the pernicious tendency of the

|tractice are maturely weighed, it must furnish cause for surpri/e,

that some just and friendly arrangement has not long since buen

adopted to prevent the evils incident to it."

We Himll now return to the regular course of tJiin narra-

tion. We have already said the American government re-

fused to ratify the treaty of 180G. But notice of tliis circum-

stance was not received in England till July of the next year

;

where Mr. Pinkncy remained as minister plenipotentiary.

We have not spoken of the proceedings of the British minis-

ters in this country with our own government during the peri-

od, of which a brief account has just been given.—It would

be but a repetition ; and, in reality, with the exception of

Spain to a certain extent, all the important negotiations of

this country have been conducted in £uropc
;
particularly

with France and England.

The vexatious conduct of the English on the American

coast continued during the spring of 1807. The unfortunate

and extraordinary affair of the Chesapeake* took place iu

* United States frigate Chesapeake,

CHESAPEAKE BAY, JUNE 23, 1807.

Sir,—Yesterday, at 6, a. m. the wind became favourable, and know-

ing your anxiety that the ship should sail with all possible dcspatcli,

we weighed from our station in Hampton Roads, and stood to sea. In

Lynnhaven bay we passed two British men of war, one of them the

fiellona, the otlier the Melampus ; their colours flying, and their ap-

pearance friendly. Some time afterwards, we observed one of tho

two line of battle ships that lay off cape Henry to get under way, and

stand to sea; at this time the wind became liglit, and it was not until

near four in the afternoon that the ship under way came within hail.

Cape Henry then bearing n. w. by w. distance 3 leagues. The com-

munication which appeared to be her commander's object for s])eaking

the Chesapeake, he said he would send on board ; on which I ordered

the Chesapeake to be hove to for his convenience. On the arrival of

the officer, he presented me with the enclosed paper No. 1. from the

captain of the Leopard, and a copy of an order from admiral Berkeley,

which another officer afterwards took back, to which I gave the en-

31
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June, and on the second day of July following, the President

issued his proclamation, requiring all British vessels, bearing

a king's commission to depart, and forbidding all to enter the

waters of the United States. The government determined,

n.

my

1;

closed answer, No. 2, and was waiting for his reply. About this time

I observed some appearance of a hostile nature, and said to captain

Gordon, that it was possible they were serious, and requested him to

have his men sent to their quarters with as little noise as possible, not

using those ceremonies which we should have done with an avowed

enemy, as I fully supposed their arrangements were more menace

than any thing serious. Captain Gordon immediately gave the orders

to the officers and men to go to quarters, and have all things in readi-

ness ; but before a match could be lighted, or the quarter bill of any

division examined, or the lumber on the gun deck, such as sails, ca-

bles, &c. could be cleared, the commander of the Leopard hailed ; I

could not hear what he said, and was talking to him, as I supposed,

when she commenced a heavy fire, which did great execution.

It is distressing to me to acknowledge, that 1 found from the advan-

tage they had gained over our unprepared and unsuspicious state, did

not warrant a longer oppositioi; ; nor should I have exposed this ship

and crew to so galling a fire had it not been with a hope of getting the

gun deck clear, so as to have made a more formidable defence : con-

sequently our resistance was but feeble. In about twenty minutes af-

ter I ordered the colours to be struck, and sent lieutenant Smith on

board the Leopard, to inform her commander that I considered the

Chesapeake her prize. To this message I received no answer ; the

Leopard's boat soon afler came on board, and the officer who came in

her demanded the muster book. I replied the ship and books were

theirs, and if he expected to see the men he must find them. They
called on the purser, who delivered his book, and the men were ex-

amined, and the turee men demanded at Washington, and one man
more, were taken away. On their departure from the ship, I wrote

the commander of the Leopard the enclosed No. 3, to which I received

the answer No. 4. On finding that the men were his only object, and

that he refused to consider the ship his prize, and the officers and crew

his prisoners, I called a council of our officers, and requested their

opinion relative to the conduct it was now our duty to pursue. The

result was, that the ship should return to Hampton Roads, and there

wait your further orders. •.

- I have'

Hi:!
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at once, to suspend all negotiation, till reparation was raadc

for this outrage. The immunity of a national ship from

search, for any purpose whatever, is not contested by any na-

tion ; and the terms of reparation, demanded by the American

I have sent this letter to you by Captain Gordon, in order that you
may have an opportunity of getting such information as you may
wish.

With great respect, I have the honour to be, &c.

(Signed) JAMES BARRON.
Hon. Robert Smith, Secretary of the Navy, Washington.

No. 1.

The captain of his Britannic majesty's ship Leopard, has the honour

to enclose to the captain of the United '^tates ship Chesapeake, an or-

der from the honourable vice-admiral Berkeley, commander in chief

of his majesty's ships on the Nortli American station, respecting some
deserters from the ships (therein mentioned) under his command, and

supposed to be now serving as part of the crew of the Chesapeake.

The captain of the Leopard will not presume to say any thing in ad-

dition to what the commander in chief has stated, more than to ex-

press a hope, that every circumstance respecting them may be adjusted

in a manner that the harmony subsisting between the two countries

may remain undisturbed. H. M. ship Leopard, at sea,

June 22, 1807.

To the commander of the U. S. ship Chesapeake.

No. 2.

1 know of no such men as you describe. The officers that were on

the recruiting service for this ship, were particularly instructed by the

government, through me, not to enter any deserters from his Britan-

nic majesty's ships, nor do I know of any being here: I am also in-

structed never to permit the crew of any ship that I command to bo

mustered by any other but their own officers. It is my disposition to

preserve harmony, and I hope this answer to your despatch will prove

satisfactory. JAMES BARRON.
.^t sea, June ^,1807.

To the commander of his B. M. ship Leopard.

No. 3.

vSiR,—I consider the frigate Chesapeake your prize, and am reafly

I
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government, on this occasion, were not only a formal disa-

vowal of the act and restoration of the four men taken out,

but as a security for the future, an entire abolition of the prac-

tice of impressment under the American flag. It was a par-

ticular injunction to the American minister in London not to

treat of the affair of the Chesapeake separately, but to consi-

der all those injuries, which properly fell under the same head,

as one entire subject. For this assault upon its dignity and

sovereignty, the country had a right to exact the most solemn

and public form of retribution and acknowledgment. Both

England and France have, within the last century, sent an

extraordinary ambassador for the purpose of offering an apo-

logy for a violation of national sovereignty, infinitely less im-

portant.

This mode of discussion met with an unfavourable recep-

tion from the British government. The act of the officer had

been early disavowed, and a promise of ample reparation

made. But England refused to consider this matter in con-

nexion with the subject of impressment, or any other point

J.

to deliver her to any officer authorized to receive her. By the return

of the boat I shall expect your answer, and have the honour to be, &c.

JAMES BARRON.
Chesapeake^ at sea, June 22, 1807.

To the commander of his B. M. ship Leopard.

'

,' No. 4.

Sir,—Having to the utmost ofmy power fulfilled the instructions of

my commander in chief, I have nothing more to desire, and must in

consequence proceed to join the remainder of the squadron, repeating

that I am ready to give you every assistance in my power, and do most
sincerely deplore that any lives should have been lost in the execution

of a service which might have been adjusted more amicably, not only

with respect to ourselves ; but the nations to which we respectively

belong. I have the honour to be, &c,

S. P. HUMPHREYS.
Leopard, at sea, June 22, 1807.

To the commander of the U. S, ship Chesapeake. < 3 killed,

) 18 wounded.
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then under discussion. The proclamation of the President

was, also, regarded as in some degree assuming, by the act of

the American government itself, restitution for this unfortu-

nate business. England professed to consider this measure

altogether in a hostile light, and as precluding the offer of re-

paration they were disposed to make. Here Mr. Monroe's

mission terminated.

The ground the ministry took on this occasion, was attend-

ed with every advantage they could hope to derive from de-

lay, though their ships were exposed the whole time to the

very great inconvenience ofbeing deprived of their usual ports

and places of resort on the American coast. They could not

have desired a war with the United States. There had been,

perhaps, no period since the French revolution, when policy

more clearly pointed out to them the propriety of avoiding

difficulties with America. Napoleon had, a short time be-

fore, succeeded in overwhelming, at the disastrous battle of

Jena, the strength and pride of Prussia ; and he appeared no
longer to have an enemy to the west of the Vistula. When
the proclamation of the President was issued, before notice of

it could even be transmitted to the British government, the

alternative of transferring the negotiation to the United

States, or of declaring war, was offered to England. Mr.

Canning (September 3,) at once informed Mr. Monroe, that a

minister would be sent to the United States, provided with

proper instructions to bring this unhappy dispute to an hon-

ourable conclusion. Mr. G. H. Rose was accordingly sent,

and arrived in this country in January 1 808. But his mission

was altogether unsatisfactory. He had positive instructions

not to treat of the affair of the Chesapeake, while the procla-

mation of the President was in force ; nor was he permitted

at all to connect the subject of impressments from private

vessels with that matter. The British government still consi-

dered the proclamation as a hostile measure, as assuming re-

tribution ; and, while in force, no arrangement for the wrong

done could be made on equal terms. They had at once dis-

:i
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avowed the act of the officer, and voluntarily made an oft'er

ofreparation. On the other hand, the American government

regarded the proclamntion as a measure of precaution, for the

purpose of protecting their citizens and shores from outrages,

not only similar to this, but from a repetition ofscenes scarce-

ly less a violation of national rights, though presenting a less

striking character. The proclamation was not directed alone

to the affair of the Chesapeake; it had in view the conduct of

the British officers on the coast, from the beginning of the

European war. This consideration of the matter on the part

of America immediately put an end to the mission of Mr.

Rose.

The affairs of the two countries were, at this time, in a

more aggravated and alarming state than they had been since

'94. We have now reached the close of the year 1807 ; it is

the termination of the first period we proposed to consider in

this chapter ; a period immediately preceding the orders in

council.* With the brief exception of a single year, France

and England had been consiaptly at war since 1793. Ame-
rica, setting out with the fairest prospects, and with the sin-

cerest determination to maintain an exact and impartial neu-

trality, saw every year fresh inroads made on her rights and

commerce. She was more and more impressed with the neces-

sity of cither retiring altogether froai t'le ocean, and adopting

the policy, recomriKriidcd by one of her Presidents in a work

written during the revolution war,—or of becoming a party in

the contest. Her studious, unceasing negotiations had avail-

ed nothing ; one scheme of a convention the British govern-

ment refused to accept,—another the American government

refused to ratify ;—not a maritime right, not a commercial

privilege was secured. Her diplomatic labours had not meli-

orated a single decree of the belligerents, had not delayed

for a single hour their rapid course, in sweeping to destruc-

tion neutrals and all their rights. We cannot say the country

^ First orders promulgated in November 1807.
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bore these indignities with composure ; but, at least, they

bore them with patience, in the hope that rehef would still be

found in negotiation. At the time of the attack on the Che-

sapeake, few persons believed the forbearance of the govern-

ment or of the people, could have been put to a more cruel

trial. But our neutrality survived even that affair.

In the mean time, very important events had taken place

in Europe. In November J 807, the first orders in council

were issued ; and a copy of them was communicated to Con-

gress by the President, on the 2d February 1 808. They will

be found, at length, in the documents accompanying that

message. On account of their length, we shall here give only

an abstract of them, for wiiich we are indebted to an intelli-

gent writer of the day :

—

" All trade direclly from America to every port and country of

Europe, at war with Great Britain, or from which the British flag

is excluded, is totally prohibited. In this general prohibition, eve-

ry part of Europe, with the exception at present of Sweden, is in-

cluded; DO distinction whatever is made between the domestic

produce of America, and that of the colonies re-exported from

thence.

" The trade from America to the colonies of all nations, remains

unaltered by the present orders. America may export the pro-

duce of her own country, but that of no other, directly to Sweden.

"With the above exception, all articles, whether of domestic or

colonial produce, exported by America to Europe, m'lst be landed

in England, from whence it is intended to permit their re-exporta-

tion, under such regulations as may hereafter be determined.

" By these regulations, it is understood that duties are to be im-

posed on all articles so re-exportpd ; but it is intimated, that an

exception will be made in favour of such, as are the produce of

the United States, that of cotton excepted.

"Any vessel, the cargo whereof shall be accompanied with cer-

tificates ofFrench consuls abroad of its origin, shall, together with

the cargo, be liable to seizure and condemnation.

'• Proper care is taken that the operation of the orders shall not

commence until time is affordod for their bf^ing known to the par-

iios }n1ore«to*<
'"
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These orders had been preceded by a proclamation of the

British government, (October 16, 1807,) recalling and prohi-

biting British seamen from serving foreign princes. We do

not intend to go into the question of the priority of these or-

ders or of the French decrees; though it is well known they

were issued on the solitary and broad ground of retaliation ;

the British courts of admiralty ever considered them in that

light. But in war, retaliation has a very comprehensive

meaning ; a thing entirely unwarrantable in itself, is excused

on this pretext. And, after all, it is in some degree uncertain

how far the British government can reasonably profit of this

justification ; though, as it respects the neutral, not affording

the slightest apology, relief, or consolation. Any one, who
will take the pains to look into the very full examination on

the orders in council, before the House of Commons,* will, at

least, be inspired with some doubt as to the amount of mis-

chief the Berlin decree did British commerce. We admit the

matter is a most perplexed one, particularly as it related to

the course of exchange ; and we are far from being in a situa-

tion to give an opinion on it. But, in another point, retalia-

tion furnished a still feebler excuse. The British orders were

a much greater grievance to the neutral than the Berlin and

Milan decrees ; for England possessed, in some degree, the

power to execute them. And it is a remarkable combina-

tion of circumstances, that the very navy, directed to enforce

* On the petitions from Liverpool, Manchester, and London, against

orders in council in 1808. These petitions were heard by evidence,

and by counsel (Mr. Brougham) at the bar of the House. One of the

most concise, and, perhaps, ablest defences of the "orders," will be

found in the speech of Mr. Stephen, dehvered in the House ofCom-
mons, March 6th, 1809, on a motion of Mr. Whitbread, relative to the

" late overtures of the American government." This speech is report-

ed at length in App. to Parliamentary Debates, vol. xiii. It is, how-

ever, just to state, that one of the principal opponents of the orders in

England, declared that British trade suffered very much two or three

months previous to the orders in council, in consequence of the Berlin

decree, or of the great power of Bonaparte on the continent.
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lliesc oidcrss, was at tho same moment virtually engaged in

protecting neutral commerce from the operation of the

French decrees. The right of retaliation was not exercised

for a year ; for no other notice was, in the outset, taken of

the Berlin decree, than in prohibiting, in January 1807, all

trade between those countries of Europe so much under the

influence of France as to reject British trade.* England

waited to ascertain whether the French would carry their

threats into execution, and whether neutrals would acquiesce

in those maritime usurpations.

The British orders produced an extreme sensation in

this country. The neutral was placed between confis«;ation

and confiscation ; if he went to a French port without

touching at a British, and paying such taxes or duties as

the government chose to impose, he was liable to<' pturc ;

—

and if he touched at the British port, he was certain of con-

demnation when he arrived at the French. The actual loss

by capture, to the declaration of war in June 1812, was, in it-

self, very great ; but a still more severe loss arose from tho

* The effect of the order of January, was to forbid the coastiiij.'

trade ofthe enemy. Oa the part of England this might have b«en a

judicious undertaking, but it is quite evident that the ground assumtTl

on this occasion was, that the British government did not choose to in-

terrupt the commerce of neutrals. When General Armstrong j)rotost-

ed against the Berlin decree, within a month after its promulgation,

he received an answer from the French minister Decres, that ilie in-

strument did not apply to America. During the first twelve months
of this decree, American commerce increased with England, and the

case of the Horizon, and of the first orders in council, were both

known at the same time in the United States. We have in 'OG, 'I'7,

and in 1800, specimens of decrees somewhat similar to the Berlin.

They were never executed out of the limits of France. As a neutral

government, the aid of America could not be justly invoked in check-

ing the evils the acts of one belligerent did to the commerce of tho

other. And, after all, the misfortune of this country was, that whe-
ther the belligerents adopted offensive measures, or simply thopo ol'

retaliation, America was one of the first and greatest victims.

^,2
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alarm tl ^^^e orders spread through the mercantile part of the

community, from the necessity merchants were under of so

shaping their adventures as not to expose their property to de-

struction, and from the various restrictive acts, to which the

American government thought itself compelled to resort for

the protection of the vessels and of the rights of the citizens.

In consequence, there was a vast capital lying idle, and a

great number of enterprizing, industrious, intelligent citizens

living without employment. To shield itself against these

constant inroads on its neutrality, the United States had re-

course only to such measures as a desire of peace could dic-

tate. It will be seen that they were not vigorous enough

for the occasion. Negotiation abroad having failed, a course

of municipal regulations, in the shape of restrictions and pro-

hibitions, was commenced in ISOO. The first measure was

an act to forbid the importation of certain goods, wares, and

merchandise from Great Britain and its dependencies, after

November of that year. This was followed by the embargo of

December 1 807, and the non-intercouise of March 1 809. Wc
have not mentioned the partial or supplementary acts. From
180G, to the declaration of war in 1812, the nation was sub-

jected, the greater part of the time, to a restrictive system.

13ut the trade was never so extensive, or more profitable, than

in the two years immediately preceding this period. The
imports and exports were both greater than they had been in

any former years, and the commerce of the country was obvi-

ously making a rapid and solid progress. The export trade,

in the course of sixteen years, had acquired an " augmenta-

tion of 89,331,109 dollars." In 1807, it was reduced in an

instant to the aggregate of 22,430,960 dollars, only 1,677,862

more than the amount in 1791, the second yea- after the or-

ganization of the present government.* The restrictive

system was adopted to secure the rights and save the proper-

ty of the citizens, to prepare the country for a war, or to pre-

i^pvhprr. fStatisticnl Annals.
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vent, as much us possible, ciroumstiUHM^s olirritP'ion uiid Mg-

grcssion on the part of the belligerents. The experiment was

attended with little success. The belligerents were too pow-

erful, too deeply cngagc^d, to be diverted from their course by

measures so entirely passive. It is impossible to compel

countries like France and England, abounding in such infi-

nite resources, to abandon a whole system of policy, particu-

larly of the magnitude of the one for which they were tl'in

contending, by depriving them, for a few years, of the com-

merce of a single neutral state.

In the summer of 1808, it was intimated to the Dritish go-

vernment, that the embargo, and the acts supplementary to it,

would be repealed, as it respected that country, whenever the

orders in council, so far as they related to the United States,

should be suspended. This offer England rejected, refusing

to obtain a favour from America by a concession to France.

The embargo was considered, by the ministry, as a municipal

measure, affecting only the citizens of the United States

;

they did not pretend to make any complaint of it. But they

took a very different view of the orders in council,—in their

opinion, a right of retaliation, they exercised against their

enemies.

The difliculties and embarrassments of the country became

every day greater. There appeared to be no alternative but

an entire suspension of commerce with all the world, or war

both with England and France. We shall extract a para-

graph from a report made to the House of Representatives in

November 1 808 :

—

" The aggressions of England and France, collectively affecting

almost the whole of our commerce, and persisted in, notwithstand-

ing repeated remonstrances, explanations and propositions the most

candid and unexceptionable, are, to all intents and purposes, a ma-

ritime war waged by both nations against the United States. It

cannot be denied, that the ultimate and only effectual mode of resisting

that warfare^ ifpersisted in, is war. A permanent suspension ofcom-

merce, after repeated and unavailing efforts to obtain peace, would

,!l
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not properly be resistance,—it would be witlKlrawingfrom the con-

test, and abandoninsr our vnlispvtalilerlghtfrerlij to navigate the ocean.

T]>e present unsettled slate of the world, the extraordinary situa-

tion in which the United States are placed, and the necessity, if

war be resorted to, of making it at the same time against both na-

tions, and these the two most powerful of the world, are the prin-

» ipal catiscs of hesitation. There would be none in resorting to

tlint riMnody, however calamitous, if a selection could be made on

liny principle of justice, or without a sacrifice of national inde-

pendence.'*

This gloomy prospect was tor a moment relieved by a cir-

rumslancc, hailed as most auspicious in the outset, but which

ultimately added to the accumulation of difficulties and pro-

vocations. We speak of Mr. Erskinc's negotiation in April,

1S09.* This arrangement suspended, for a short lime, the

appearance and necessity of war. The proposition made by

Mr. Erskine, that the orders in council, of January, and No-

vember, 1807, should be withdrawn, on the 10th day of June,

us far as respected the United States, provided the intercourse

should be renewed between America and England, was re-

ceived with great satisfaction by this government. An imme-

•liatc answer, on the same day, was made by the Secretary of

Slate, that the President would, in pursuance of the 11th sec-

lion of the statute, conunonly called the non-intercourse act,

issue a proclamation, so that the trade of the United States

with Great Britain might on the same day be renewed, in the

manner provided in thai act. Accordingly, on the very day

(April 19) on which this note was written, the following pro-

clamation was officially published :

—

" By the President of the United States, a proclamation. Where-

as it is provided by the 11th section of the act of Congress,

entitled " an act to interdict the commercial intercourse between

the

* Mr. Rose, aijd Mr. David M. Erskine, were envoys extraordinary

.iiid ministers plenipotentiary. Mr. Rose left this country in RIarch.
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the United States and (.ireat Britain and France, and their depen-

dencies, atul for other purposes," that, " in case either France or

Great Britain shall so revoke or modify her edicts, as that they

shall cease to violate the neutral commerce of the United States,"

the President is authorized to dnclare the same by proclamation,

after which the trade suspended by the sai<l act, and by an act

laying an embargo on all ships and vessels in the ports and har-

bours of the United States, and the several acts supplementary

tliereto, may be renewed with the nation so doing. And whereas,

the honourable David Montague Erskine, his Britannic majesty^s

envoy extraordinary and minister plenipotentiary, has, by the

order and in the name of his sovereign, declared to this govern-

ment, that the British orders in council, of January, and November,

1807, will have been withdrawn, as respects the United States, on

the 10th day of June next—Now, therefore, I, James Madison,

President of the United States, do hereby proclaim, that the orders

in council, aforesaid, will have been withdrawn on the said tenth

day of June next, after which day, the trade of the United States

with Great Britain, as suspended l>y the act of Congress above

mentioned, and an act laying an embargo on all ships and vessels

in the ports and harbours of the United States, and the several

acts supplementary thereto, may be renewed."

Mr. Erskine having likewise offered reparation for the af-

fair of the Chesapeake, the proposition was accepted by the

American government. He declared, at the same time, that

a minister, possessing full powers, would be sent to this coun-

try, to conclude a treaty on all the points in discussion. But

the satisfaction the arrangement of the 1 9th diffused, was soon

dispelled. On the 3d of July of the same year, Mr. Erskine

gave official notice to the Secretary of State, that his govern-

ment had not thought proper to confirm the provisional agree-

ment he had entered itito. It was well known, at the time,

that the motive of this refusal of the ministry was the circum-

stance of the minister having exceeded his instructions. In

consequence of this communication, the President issued a

second proclamation of August 9. 1809, declaring that the
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noii-intcrcoiirs<* int was n^Jiiii in foirc, in regnnl lo Grcnt

Britain. The Mritisli government also issued ordern to pro-

tect from capture sueli American vessels as had left tluj United

States in conseiiuencu of the pruclamation of the President, of

April lf)th.

This Wfis an unfortunate business ; it was justly a disap-

pointment to th(! Ani(!riran ;jiovernment and peoph?, an«I ex-

ceedingly increased the probability of war. We l)elieve that

no doubt now remains, but that it would have been for the

benefit of Great Rritain to have confirmed the arrangement

of April, 1801),—or what was, in reality, equivolcnt to it, the

proposition of the American government, of the summer of

1808. England would not accede to either, on the ground,

that such a state of things would amount to a virtual repeal of

her orders. Mr. Crskine certainly exceeded his instructions, as

he admits himself, in his letters to Mr. Canning. He attempts

no justification of his conduct, in relation to the two condi-

tions of his instructions, concerning the colonial trade, and

the enforcing the embargo against France, by the means of

English men of war, though he otiers satisfactory explanations

upon some minor points.* lie closes a letter, dated August

* These instructions of Mr. Canning, from a letter to Mr. Erskinc,

of January 23, 18Ui>, not only contain two extraordinary propositions,

but as they constitute a principal ingredient in the correspondence be-

tween Mr. Jackson and Mr. Smith, we shall extract them entire.

"From the reports of yoiir conversations with Mr. Madison, Mr.

Bmith,and Mr. Gallatin, it appears, 1st, that the American government

is prepared, in the event of his majesty's consenting to withdraw the

orders in council, of January and November, 1807, to withdraw, cotem-

poraneously, on its part, the interdiction of its harbours to ships of

war, and all non-intercourse and non-importation acts, so far as re-

spects Great Britain, leaving them in force with respect to France, and

the powers which arlopt or act under her decrees. 2dly, what is of the

utmost importance, as precluding a new source of misunderstanding,

which might arise after the adjustment ofthe other questions, that Ame-
rica is willing to renounce, during the present war, the pretension of

carrying on, in time of war, all trade with the enemies' colonies, front
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10, ihr Inst \\v npprnrs to linvn written, with tliin cxprrs-

sioii :
—" N()tliii)<; «:ouM Imvo in<liH'«;(l inc lo Imvt' <loviutt(l,

ill the .slightest (lc<<;r(MS iVoin the oriUrs I hii«l nMciviMl, hut u

thnrnii;{h ciiiiviclion upon my niiiid. thiif hy so (h>iii^, to a

ccrtniii cxtt'iit, I shoiihl urroiii|)hsh the ob|(n whirh his iim-

jj'sty had in vi«;w, vvh<'n, hy too strictly luHnriiif]; to the hitter

of my instructions, I nii^dit h)S(' th«' op|)ortunily oC promoting

csscniiully his inai(!sty's wishes luid interest." The instruc-

tions t<» this minister, und the entire corrosp(>ii(h'i»ce, have

since been pubhshed.

In the arrangenient made with Mr. Krskine, the American

government rehncpiishod the ;L?round, taken immediately after

the capture of the Chesapeake, that they wouM not treat of

that ailuir, except in connexion wilh the business of impress-

M'hich slio was oxohidcd <iiirinp[ prncn. 'Mly, Great Jiritain, for tho

purpose ot'tfccuriiig tli<; operntion of'tlie eiiil)argo, and of the tioiia fidu

intention of Aniorii'uto prevent \u)v eiti/eii.-) (Voni trading with France,

nnd tho powers adopting and neting un«hTtlie French decrees, is to bo

eonsidered as being at lilierty to capture <-JI sucii Aincriean vessels as

maybe found attempting to trade witli tiie ports of any of those pow-

ers; witiiout winch security for tiie ol)scrvan(e of tiic cnibi;|rgo, tho

raising of it nominally, with respect to (J real Hrilain alone, would iit

fact raise it with respect to all the world. On these conditions, bin

majesty would consent to withdraw the (»rders in council, of January

and November, 1807, so lar as respects America." " Ujjon receiving

through you, on the part oJ" tin; American government, a distinct and

official recognition of the three abo\e menticned conditions, his ma-
jesty will lose no time in sending to America a minister, fully empow-
ered to consign them to a fttrmal and regidar treaty." " Upon tho

receipt here of an otKn ial note, containing an engagement for the adop-

tion, by the American governmeiil, <>\' the three conditions above spe-

cined. his majesty will he prepan.'d, on the faith of such engagement,

either iiniuediately, (if the repeal shall haiC been immediate in Ame-
rica) or on any day specilied by the American government for that

repeal, reciprocally to recall the orders in council, without waiting for

tlie conclusion of a treaty. And you are authorized, in the circum-

stances herein described, to take such reciprocal engagement on his

majesty's behalf" Far. Hist. vol. xvii. Append. l'^4, 13.5, 1^0.

f A
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mcnt. The government, also, expressed no dissatisfactioii,

that the officer, admiral Berkley, had not only been recalled,

but had recently been appointed to a high command at Lis-

bon. Nor could America have been satisfied with the partial

explanation, given by Mr. secretary Canning to Mr. I'inkney,

of the reasons of the disavowal of the Erskine arrangement

;

particularly as the secretary intimated, that the minister then

in America would be furnished with instructions on this sub-

ject. Propriety obviously required, that tlie explanation

should be given on the spot ; and, as the confidence of his

government had been withdrawn from the individual who
framed the provisional convention, he was an unsuitable per-

son for that purpose. These instructions were never executed

by him. This was a duty that naturally, and with great fit-

ness, fell upon his successor. It is, however, proper to state,

that Mr. Erskine was not invested w ith full power to make a

treaty ; and he had never exchanged his powers with any per-

sons properly authorized, on the part of the American govern-

ment. When the convention was made, he stood in the light

only of an accredited minister. In a recent instance, our go-

vernment withheld their sanction from a treaty, concluded by

envoys invested with full powers, and especially accredited

for that purpose. The ratification was refused, in that case,

without the customary form of submitting it to that body, in-

vested, under the constitution, with the examination of trea-

ties. It is, indeed, evident, from an expression, in Mr. Er-

skine's letter, of April ISth, that he himself did not possess

a full power. It is as follows :
—" On these grounds and ex-

pectations, I am instructed to communicate to the American

government, his majesty's determination of sending to the

United States an envoy extraordinary, invested with full

powers to conclude a treaty on all the points of the relations

between the two countries." At that time, Mr. Erskine was

authorized to bind his government, only on the three condi-

tions of his instructions. He was, moreover, authorized to

assure the American govern«^ent, that if they wished to art
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upon tlic airangenient, before a formal treaty could be made,

full and immediate effect should be given to it in England.

The next negotiation presents us with still greater circum-

stances of irritation, though of a very novel character. It

began in anger, and was speedily terminated. Mr. Jackson,

the successor of Mr. Erskine, who had been recalled, arrived

in this country in the autumn of 1S09. Having presented

his credentials, he had two conferences with the secretary of

state ; but verbal communication did not extend beyond that,

point. On the 9th of October, the secretary addressed him a

letter, complaining that no distinct or solid reasons had been

given for the disavowal of the Erskine arrangement. The go-

vernment was entitled to receive not only a formal disavowal

from a public functionary on the spot, but the acknowledged

principles of the laws of nations (Vattel) required, that the rea-

sons should be "solid and weighty." The case was an extraor-

dinary one : in the usual conventions, made between nations, no

part ofthem were, in general, subject to be executed, till ratified

by the respective governments. But the arrangement of 1809

was carried, by the American government, into immediate exe-

cution
J
and the merciiants, relying upon the good faith with

which it was concluded, sent their vessels to sea, as soon as the

time, fixed by the proclamation of the President, would allow.

The letter concluded with the following expression :
—" To

avoid the misconceptions, incident to oral proceedings, I have

the honour to intimate, that it is thought expedient, that our

further discussions, on the present occasion, be in the written

form." An answer was written to this letter, on the 1 1th, by

Mr. Jackson :

—

" I have had the honour of receiving yonr ofticial letter of the

9th inst. towards the close of which you hiform me, tliat it lias

been thought expedient to put an end to nil verbal communication,

between yourself and me, in discussing the important objects of my
mission. Considering that a very lew days have uliipscd, since I

delivered to the President a credential letter liom the king, my
master—and that nothing has been even allog^^l to have occnn (^'I.

i
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to (leprire mc of the facility of access, and of the credit to which,

according to immemorial usage, I am by that letter entitled, I be-

lieve there does not exist, in the annals of diplomacy, a precedent

for such a determination, between two ministers, who have met

for the avowed purpose of terminating amicably the existing dif-

ferences between their respective countries ; but, after mature re-

flection, I am induced to acquiesce in it, by recollection of the

time that must necessarily elapse, before I can receive his majes-

ty's commands upon so unexpected an occurrence, and of the de-

triment that would ensue to the public service, if my ministerial

functions were, in the interval, to be altogether suspended. I shall,

therefore, content myself with entering my protest against a pro-

ceeding, which I can consider in no other lia:ht, than as a viola-

tion, in my person, of the most essential rights of a public ininis-

ter, when adopted, as in the present case, without any alleged

misconduct on his part."

Tliis declaration was, perhaps, hasty ; and the opinion, here

expressed, will, on examination, be found to be incorrect.

Two discussions had been held, and such progress made in

the topic, as to render a precise statement necessary, in or-

der that the views and propositions of the respective parties

might be exactly understood. This is not unusual in diplo-

macy. A very recent instance took place in the negotiation

between Mr. Pinkney and Mr. Canning in 1808. The late

diplomatic intercourse between the two governments render-

ed such a precaution abundantly necessary. Various and very

important misconceptions had arisen from neglect of this

mode of proceeding. The instructions, sent by Mr. Canning

to Mr. Erskine, originated entirely in a misunder»tanding on

the part of the latter gentleman of the sentiments expressed

in conversation with members* of the government. Mr.

Jackson was, also, somewhat incorrect in the construction he

put on this intimation of the American secretary ; the lan-

guage not admitting of a meaning, so broad and comprehen-

sive. It was apparently intended, that the restriction to writ-

* Messrs. Gallatin. Smith and Mndison.

. 1
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in or-

ten communication should apply only to the particular dis-

cussions then in hand;—by no means to a denial of all verbal

intercourse whatever. Mr. Jackson was satisfied with an ex-

planation of this matter, subsequently given.

The correspondence between the American secretary of

state and the British minister began under these and other

unfavourable auspices ; it had a speedy and unfortunate ter-

mination. Omitting other matters, that led to some angry re-

marks, we shall proceed at once to the particular topic that

immediately brought about the dismissal of Mr. Jackson. It

turned upon the point, whether the whole of Mr. Erslcine's in-

structions loere knoion to the American government. We shall

begin with an extract from Mr. Jackson's letter of October 11,

where this subject is first mentioned :

—

" It was not known, when I left England, whether Mr. Erskine

had, according to the liberty allowed hinr), communicated to you in

extenso his original instructions. It now appears that he did not.

But in reverting to his official correspondence and particularly to a

dispatch addressed on the 20th of April to his majesty's secretary

of state for foreign affairs, 1 tind that he there states, that he bad

submitted to your consideration the three conditions, specified in

those instructions as the ground work of an arrangement, which,

according to information received from this country, it was

thought in England might be made with a prospect of great mutual

advantage. Mr. Erskine there reports verbatim et seriatim your

observations upon each of the three conditions, and the reasons,

which induced you to think, that others might be substituted in lieu

of them. It may have been concluded between you, that these

latter were an equivalent for the original conditions, but the very

act of substitution evidently shows, that those original conditions

were in fact very explicitly communicated to you, and l>y you of

course laid before the President for his consideration. I need hard-

ly add, that the difference between these conditions, and those con-

tained in the arrangement of the 18th and 19th of April, is suffi-

ciently obvious to require no elucidation, nor need I draw the con-

clusion, which I consider as admitted by all absence of complaint

on the part of the American government ; viz.. that under surh

.i ' I
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«;ircumstanccs liis majesty had an undoubted and incontrovertible

right to disavow the act of his minister. I must hero allude to a

supposition, which you have more than once mentioned to me, and

hy whicii, if it had any the slightest foundation, this right might

perhaps have been in some degree affected. You have informed

me that yoti understood that iMr. Erskine had two sets of instruc-

tions by which to regulate his conduct, and that upon one of them,

which had not been communicated either to you or to the public,

was to be rested the justification of the torms finally agreed upon

between you and him. It is my duty, sir, solemnly to declare to

you, and through you to the President, that the dispatch from Mr.

Canning to Mr. Erskine, which you have made the basis of an offi-

cial correspondence with the latter minister, and which was read by

the former to the American minister in London, is the only dispatch

by which the conditions were prescribed to Mr. Erskine for the

conclusion of an arrangement with this country on the matter to

which it relates."

This paragraph plainly intimates that the American go-

vernment were ac<^ainted with Mr. Erskine's instructions.

They, therefore, must have known that the convention was

contrary to those instructions; and it cannot and it ought not

to be matter of surprise, that the convention was disavowed.

This conclusion is strengthened, in the opinion of the English

envoy, by the absence of all complaint on the part of Ameri-

ca. But the extract ends with a qualifying phrase inconsis-

tent in its meaning with the leading feature of the paragraph.

If Mr. Erskine had, in the belief of the American government,

other instructions than those he communicated to the Ameri-

<'an secretary, it is quite obvious, the American government

could not positively have known that the convention concluded

was at variance with his instructions. If an envoy has sever-

al sets of instructions, if ho exhibits only one set to tlic minis-

ter with whom he treats, and after that makes a treaty at va-

riance with the instructions exhibited, particularly of the sim-

l)le and precise character of those shown by Mr. Erskine, the

iinpression on the minister's mind probably would be, that he
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had not seen all the instructions of tlie envoy. In the letter

of October lOtii of the secretary of state will be found a par-

ticular answer to the quotation already made from Mr. Jack-

son's letter of the 11th :

—

" The stress you have laid on vvhat you have been pleased to

state, as the substitution of the terms finally agreed on, for the

terms first proposed, has excited no small degree of surprise. Cer-

tain it is, that your predecessor did present for my consideration

the three conditions, which now appear in the printed document

—

that he was disposed to urge them more than the nature of two of

them (both palpably inadmissible and one more than merely inad-

missible) could permit, and that, on finding his first proposal unsuc-

cessful, the more reasonable terms comprised in the arrangement

respecting the orders in council were adopted."—" The declara-

tion that the dispatch from Mr. Canning to Mr. Erskine of the 23d

January, is the only dispatch by which the conditions were pre-

scribed to Mr. Erskine for the conclusion of an arrangement on the

matter to which it relates," is now for the first time made to this

government, and I need hardly add, that if that dispatch had been

communicated at the time of the arrangement, or if it had been

known, that the propositions contained in it, and which were at

first presented by Mr. Erskine, were the only ones on which he

was authorized to make an arrangement, the arrangement would

not have been made."

In this extract the secretary distinctly states, that Mr.

Jackson's letter furnished the government with the first in-

formation, that Mr. Canning's dispatch of the 23d of Jartuary

contained the conditions upon which a treaty alone could be

concluded ; a positive declaration, that the American govern-

ment did not know before that Mr. Erskine did not possess

other instructions, than those shown to the secretary ; and if

the government had possessed that knowledge, the conven-

tion never would have been made. It is important to mark

this expression, because here the controversy on tliat particu-

lar point could well have terminated ; neither party was un-

der any obligation to return to it. The language of these

i
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letters, both of secretary and minister, had not been particu-

larly mild or conciliatory. They both obviously wrote under

some dogn^e of irritation. But no permanent offence had

been giv^n, Mr. Jackson having declared, he was satisfied

with the explanation offered by Mr. Smith respecting the

form of intercourse. Mr. Jackson's answer, under date of

October 23d, is in the following words :

—

" 1 have, therefore, no hesitation in informing you, that his ma-

jesty was pleased to disavow the agreement concluded between

you and Mr. Erskine, because it was concluded in violation of that

gentleman's instructions, and altogether without authority to sub-

scribe to the terms of it. These instructions, 1 now understand by

your letter, as well .is from the obvioMS deduction, which T took

the liberty of making in mine of the 11th instant, were at the time

in substance made known to you; no stronger illustration, there-

fore, can be given of the deviation from them which occurred, than

by a reference to the terms of your agreement, r^othing can be

more notorious than the frequency with which, in the co\irse of a

complicated negotiation, ministers are furnished with a gradation

of conditions, on which they may be successively authorized to

conclude. So common is the case, which you put hypothetically,

that in acceding to the justice of your statement, I feel myself im-

pelled to make only one observation upon it, which is, that it does

not strike me as bearing upon the consideration of the miauthorlzed

agreement concluded here, inasmuch as, in point of fact, Mr. Ers-

kine had no such graduated instructions. You are already ac-

quainted with that which was givci, and I have had the honour of

informing you, that it was the only one, by which the conditions on

which he was to conclude, were prescribed. So far from the

terms, wliich he was actually induced to accept, having been con-

templated m that instruction, he himself states, that they were sub-

stituted in lieu of those originally proposed."

This language may bear a double construction, though the

presumption undoubtedly is, that a foreign minister would

not attempt to insult a government, to which he was accre-

dited, in the gross manner that one form of interpretation

would imply. If Mr. Jackson intended only to say, that the

^"•^^T^
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convention was disavowed, because it was in violation of Mr.

Erskine's instructions, that, as he had now ascertained those

instructions were known to the AmericJin government, and as

he bad himself informed them, that those were the only in-

structions Mr. Erskine possessed, the American government

could not have been surprised the convention was discovered,

most assuredly no cause of objection or exception could justly

Ue to this language. There is manifestly no intimation in this

construction, that the American government knew at the

time of the convention all the instructions of Mr. Erskine, and

the government always admitted that they had seen a part of

his instructions. The other interpretation of this language,

and the one the government obviously assigned to it, is, that

the American government did know at the time of the conven-

tion, that the instructions exhibited by Mr. Erskine were the

only ones he possessed. Owing to indisposition, the Secretary

of State did not reply to this letter before the 1st of Novem-
ber. He observes :

—

" I abstaia, Sir, from making any particular animadversions on

several irrelevant and improper allusions in your letter, not all

comporting with the professed disposition to adjust, in an amicable

manner, the differences unhappily subsisting between the two

countries. But it would be improper to conclude the few obser-

vations, to which I purposely limit myself, without adverting to

your repetition of a language, implying a knowledge on the part of

this government, that the instructions of your predecessor did not

authorize the arrangement formed by him. After the explicit

and peremptory asseveration, that this government had no such

knowledge, no such arrangement would have been entered into,

the view which you have again presented of the subject, makes it

my duty to apprize you that such insinuations are inadmissible in

the intercourse of a foreign minister with a government that under-

stands what it owes to itself"

Whatever character may be ascribed to this language, it

put it in the power of Mr. Jackson to explain that portion of

his letter, at which the American secretarv had taken offence.

.;
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The secretary himself, in tlie course of tlieir short correspon-

dence, had already offered an explanation upon another topic

that appeared to be peculiarly irritating to Mr. Jackson. Mr.

Jackson was, evidently, a man of talents ; his correspondence

is conducted with ability ; certainly with more power of

argument and expression than that of any of his predecessors.

He had been employed many years in the diplomatic service

of his country; and he was, therefore, in every respect, com-

petent to judge of the meaning that Mr. Smith had ascribed

to his language. It was quite apparent, that a direct attack

by a foreign functionary upon the honour and veracity of a

government was, under all circumstances, inadmissible. After

Mr. Smith had undertaken to interpret, on his part, the lan-

guage of Mr. Jackson, and to attribute to it a meaning, that

every diplomatic agent must know was exceedingly offensive,

there was presented to the latter gentleman the alternative,

cither of confirming or rejecting the construction of the Ame-
rican secretary. On the other hand, Mr. Jackson obviously

did not consider, that he was under any obligation to offer an

explanation of his own language. The government, with

whom ho was sent to treat, had undertaken to interpret the

phrases and sentences of his letters, and the accuracy of their

constructions not only rested in their discretion, but he, in

justice, could only be made answerable for his own expres-

sions, and not for the interpretation of others. This appears

to have been the view the British minister took of this unfor-

tunate business ; and with these impressions he replied to the

letter of Mr. Smith. We subjoin an extract from Mr. Jack-

son's answer of November 4th :

—

" I an. ocncerned, Sir, to be obliged a second time to appeal to

those principles of public law, under the sanction and protection of

which I was sent to this country. Where there is not freedom of

communication in the form substituted for the more usual one of

verbal discussion, there can be little useful intercourse between

ministers ; and one. at least, of the epithet?, which you have

'hoiK^ht proper (o applv to my hi^l letter, U "ucl) as nccessorilv

. f.
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abridges that freedom. That any thing therein containeil, may he

irrelevant to the subject, it is of course competent in you to endea-

vour to show, and, as far as you succeed in so doing, in so far will

my argument lose of its validity ; hut as to the propriety of ray

allusions, you must allow me to acknowledge only the decision of

my twn sovereign, whose commands I obey, and to whom, alone,

I can consider myself responsible. Beyond this, it sufliccs that 1

do not deviate from the respect due to the government, to whirh

I am accredited.

" You will find that in my correspondence with you, I have care-

fully avoided drawing conclusions that did not necessarily follow

from the premises advanced by me, and, last of all, should I think

of uttering an insinuation where 1 was unable to substantiate a fact.

To facts, such as I have become acquainted with them, 1 have scru-

pulously adhered, and in so doing, I must continue wherever the

good faith of his majesty's government is called in question, to vin-

dicate its honour and dignity, in the manner that appears to me
the best calculated for that purpose."

On the 8th of Nov. the following letter was sent to Mr.

Jackson, from the Department of State :

—

" In my letter of the 19th ult. 1 stated to you, that the declara-

tion in your letter of the tlth, that the dispatch from Mr. Canning

to Mr. Erskine of the S.'id January, was the only dispatch by which

the conditions were prescribed to Mr. Erskine for the conclusion

of an arrangement on the matter to which it related, was then for

the first time made to this government ; and it was added, that if

that dispatch had been communicated at the time of the arrange-

ment, or if it had been known that the propositions contained in it,

were the only ones on which he was authorized to make an arrange-

ment, the arrangement would not have been made."

" In my letter of the 1st instant, adverting to the repetition in

your letter of the 23d ultimo, of a language implying a knowledge

of this government that the instructions of your predecessor did

not authorise the arrangement formed by him, an intimation was

distinctly given to you, that after the explicit and peremptory asse-

veration that this government had not any knowledge, and that wi*h

3-1
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sacli a knowledge, such an arranp^etnent would no! have been

iiJiide, no such insinuation coulil be admitted by this government.

'* Finding that in your reply of the 4th instant, you luve used a

lang'uage, which cannot he understood, but as reiterating nd even

aggravating the same gross insinuation, it only remains, in order to

preclude opportunities, which arc thus abused, to inform you that

no further communications will be received from you, and that the

necessity of this determination will, without delay, be made known

to your government. In the moan tinio, a ready attention will be

given to any communications afTecting t!>e interests of the two

nations through any other channel that may he substituted."

Mr. Jackson immediately withdrew with evory member of

his mission from Washington ; Ito made New-b ork the place

of his residence. The Secretary of Legation was desired, by

Mr. Jackson, to give notice of that circumstance to the

Department of State. The government, without delay, re-

quested the recall of Mr. Jackson. Mr. Pinkney, the Ame-

rican minister in London, (whose commission had been renew-

ed in February 1808,) received notice on the 14th March

1810, that Mr. Jackson had been directed to return to Eng-

land, but his recall was not accompanied with any mark of the

displeasure of his own government. We have not thought it

proper to pass over in entire silence the recall of Mr. Jack-

son, though the extracting a portion of the correspondence has

exceeded the limits, we have in most cases prescribed for

ourselves. Being the second instance of a minister having

been recalled, at the request of the government, since the

constitution, and, on some other accounts, an important point

in the diplomatic history of the period we have endeavoured

to present, in as brief a manner as the subject would admit,

and without entering into a protracted discussion, a complete

view and illustration of this whole transaction. Separate from

the uncommon feeling it awakened at the lime, it was attend-

ed with the serious and lamentable consequence of an inter-

ruption of u most important negotiation.
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Thus a second n(5gotiation was broken otV. Kightcni

months had passtMJ, and no reparation whatever had been

made for the atlair of the C1iesapoak<\ The country was

plunging de(!per and deeper into the disputes of tlu! belH-

gercnts ; and the prospect every day diminished, that it wouhl

be able peaceably to rescue itself with honour from the embar-

rassments of the occasion. England at this time manifeste<l

u great degree of indifl'erence concerning her relations with

America.* She probably did not apprehend a war, and she

had doubtless resolved that no negotiation should induce her

to make a change in her foreign policy. The information,

that the recall of Mr. Jackson had been requested, was rccciv-

* We shall here conclude the series of British orders mid instruc

tious.

Jan. 8th. 1808. Carthagena, Cadiz, St. Lticar and intormediatR

ports declared in blockade.

March 28th. 1808. Duties fixed by act of Parliament on all mer-

cluuidize exported from Great Britain under regulatiuns of orders in

council of November 11 and 27.

April 11th. 1808. Public and i)rivate armed vessels directed not to

interrupt neutrals bound to British " islands, colonies, or settlements,

in the West Indies or South America, to whomsoever property may
appear to belong, and notwithstanding such vessel may not have re-

gular clearances and documents on board."

April 14tli. 1808. Exportation of cotton wool to foreign places pro-

hibited till end ofnext session of Parliament. Provisions of late orders

in council confirmed.

May 4th. 1808. Island of Zealand declared in blockade.

June 23d. 1808. American and Briti.sli vessels permitted, by act of

Parhament, to bring to British ports, directly from America, merchan-

dize of American growth or manufacture, "subject to such duties only

as were payable on the like conmioditics imported I'rom other coun-

tries."

October 14th. 1808. French hu'wardCarribean islands declared in

blockade.

April 2Gth, 1809. Holland declared in blockade.

May 24tli. 1809. This blockade suspended for a time on accoiinl

of Erskine arrangemfnt.

i;
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ed with perfect coolness, and in giving notice that his return

would be directed, Lord Wellesley indulged in no complaint.

On the contrary, he signified with great courtesy his concern

that the diplomatic intercourse of the two countries had been

for a moment interrupted. We consider the affair of Mr.

Jackson altogether as a personal one. He had no instructions

to enter into the business of Mr. Erskine's convention, nov

various other retrospective affairs into which the warmth of

discussion led the two ministers. The circumstance, that

brought about the immediate and unfortunate termination of

his mission, was not at all of an official nature. At any rate,

this event did not cause the slightest change in the diplomatic

relations of the two governments. Mr. Pinkney remained

in England as the envoy of this country, and in July 1810,

Lord Wellesley informed that gentleman, it was his intention

to recommend the appointment ofan envoy extraordinary and

minister plenipotentiary to the United States. Some dissatis-

faction was expressed in the beginning of the year 1810, that

the business of the nation was left in the hands of a charge

in America, and Mr. Pinkney was directed to take a corres-

ponding step, as it respected the affairs of his own country.

In order, however, not to interrupt the narration, we should

state here, that no minister having been appointed, notwith-

standing the repeated assurances of Lord Wellesley, as late

as January 1811, Mr. Pinkney, by the direction of his govern-

ment, requested an audience of leave. He appointed Mr.

Smith charge d'affaires. The American government was still

desirous of an arrangement with England, and as early as

January 1810, a few months after the affair of Mr. Jackson,

Mr. Pinkney was instructed to renew, under the original

commission of May 1806, a negotiation " relating to wrongs

committed between the parties on the high seas or other

waters, and for establishing the principles of navigation and

commerce between them." This attempt was also ineffec-

fua).
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We have now arrived at another perplexing and most irri-

tating discussion, the last of that unprofitable series that

preceded the war. We refer to the controversy respecting

the repeal of the Berlin and Milan decrees. Without repeat-

ing what has already been said under the head of France, we
shall here give a brief history of this business. The act of

March 1809, and of May 1810, gave the President power to

suspend by proclamation the operation of the embargo, of the

non-importation and of the non-intercourse laws in relation

to that power, who should repeal such parts of her maritime

decrees, as affected the rights of neutral powers. We have

already remarked, that in June 1809, the President, in conse-

quence of declarations made to this government by Mr. Ers-

kine, gave notice, in the manner prescribed by the act, that

the trade might be renewed with Great Britain.* On the r)th

of August 1810,afevv months after the psssing the act above-

mentioned, the French Minister of Foreign Affairs, M. de

Champagny,f duke of Cadore. addressed a letter to the Ame-
rican minister in Paris, which has already been quoted in the

chapter on the continental system. This was a conditional

repeal of the Berlin and Milan decrees in a two fold sense

;

one condition applied to Great Britain, and the other to the

United States. The last is one the United States herself pro-

posed to the belligerents. At the time of Mr. Erskine's

arrangement, she had virtually, and in substance, taken the

same position in regard to England that France now upon her

own original declaration proposed to her to assume. The
condition concerning the United States is clearly, that they

should cause their rights to be respected, not in any manner

France herself might intimate, but in the manner the United

* See section 4 of act of May 1810.

f This name has, in .several places, been writteu without the de

;

but according to the rules that govern the names of French families

it should be inserted, as this minister is the descendant of a noble family

before tlie Revohuion,
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States themselves had proposed, a form of proceeding that

applied equally to both belligerents. The proposition on the

part of the French government was a fair and legitimate one;

it was merely accepting the condition offered by America.

The same condition had been accepted in the year 1809, by

Mr. Erskine as envoy ofGreat Britain. The act of the French

government announced in M. de Champagny's letter of August

1810, was met with instant good faith by the President. A
proclamation was issued on the 2d November, giving notice

that all the restrictions imposed by the act of the first of May
1810, in regard to France and her dependencies, were discon-

tinued from the date of the instrument. On the other hand,

the declaration of the French government was explicit and

direct, viz. :
—" after the first day ofNovember 1810, they (the

decrees of Berlin and Milan) will cease to have effect." And
the condition exacted on the part of the United States was,

that they should cause certain sections of the non-intercourse

laws of March 1809, to be enforced against Great Britain. As

this edict of the French government was founded on the law

of May 1810, the contract was complete between the belli-

gerent thus revoking, and the United States. And in the

•' unexpected and improbable emergency" that Great Britain

did not rescind her orders in council, the non-importation act

would be enforced against that country. The President

declared in his proclamation of November 2d. that the act

would be enforced. This circumstance should have satisfied

the French government. Still, we find instructions given to

the President of the Council of Prizes on the 25th of December

of the same year, after the President's proclamation was

known in France, to which indeed, a reference is made in the

document itself, to suspend all causes that might arise under

the decrees after November 1st, till the 2d of February 1811,

in order to ascertain whether the law of May 1810, and the

proclamation ofNovember ofthe same year, would be enforced.

If this was done, the captures should be declared void, and

iho vpssols anH cariroos delivered to their owners. The
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French government did not furnish the American with the

evidence of any decree relating to the revocation, and the

declaration of M. de Champagny of August r)th, was after-

wards clogged and embarrassed by the report of the French

Minister of Foreign Affairs, and the letter of the Minister of

Justice.

A representation of the declaration ofM. de Champagny was

made without delay to Great Britain, accompanied with the

assurances of all the diplomatic agents of the United States in

France,* that no condemnations had taken place since the

repeal, and a repeal of her orders was claimed on the ground,

that they were only retaliatory. As a neutral nation, it could

not signify to America what conditions France exacted from

England. On this particular occasion, America did not join

with France, or any other nation in calling upon England to

renounce her maritime principles. She invited that country

to repeal orders passed in retaliation of decrees that France

declared no longer to exist. But England resisted this appli-

cation on the ground that she was furnished with no evidence

that the decrees had been rescinded ; that the decree, affect-

ing the repeal, had never been promulgated, thai vessels were

still captured and condemned under them, that she was not

bound to be satisfied with the evidence that had satisfied a

neutral power, and that conditions were exacted which never

could be complied with. It, certainly, is true, that no evi-

dence of any decree could be found, nor was any decree pro-

mulgated till long after this period, but if Great Britain placed

no reliance on the positive and direct declaration ofthe French

Minister of Foreign Relations, no great value could have been

attached to a decree.

'f,fl

^m

* Barlow's Letter of March 2d. 181^.

Russell's do.

Russell's affidavit—Appendix. Argunient.s on the Snipe, p. 38i>.

and following.

m



I,

i.

1
''

•

I.

'
'•''.

':r[v

i!'.'

!!''

TREATY OF raiKNT WITH KN'GLAND.

We have already said that Mr. Piiikncy left England in the

beginrrtng of the year 1811. In February of the same year,

Mr. Foster was appointed envoy to this country. He accom-

plished nothing.* He was the last minister sent before the

war, and remained till it was declared in June 1812. In

November 1811, the government, however, accepted the

terms proposed by Mr. Erskine in 1809, for the reparation of

the wrongs done by the attack on the Chesapeake. They

were in substance as follows :

—

1. That the British government disavowed the act of Admi«

ral Berkley.

2. Agreed to restore the men taken from the Chesapeake

to such place as the American government should name.

.3. A suitable pecuniary compensation to the families of

the men killed in action and of the wounded.

In May 181 1, and at other times, till the 29th of July 1812,

judgment was pronounced by Sir Wm. Scott, in the High

Court of Admiralty, on the Fox, the Snipe, the Martha, the

Vesta, and other American vessels, detained under the orders

in council and brought to adjudication. These vessels were

all condemned. It is not necessary to recapitulate the causes

of this act. The Court allowed full weight to the argument

that the orders in council were retaliatory measures,! but as

* Mr. Foster protested against the possession of that portion of

West Florida between the Percjido and the Mississippi in October

1810, but the American government refused to enter into a discussion

on the subject, as that territory was the undoubted property of the

United States.

t Argument on the Snipe.—" For retaliatory orders they are, they

are so declared in their own language, and in the uniform language of

the Government which lias established them. I have no hesitation in

saying that they would cease to be just if they ceased to be retaliatory,

and they would cease to be retaliatory from the moment the enemy

retracts in a sincere measure his on which they were intended to

rotahatr."

n

m
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HO decree had been passed or promulgated repealing the

French decrees, the time had not arrived when that argnnienl

could be applied with the force that undoubtedly belonged to it.

On the otiierhand it was remarked, that the fact of the repeal

was notified to the American minister in ]*aris by the Minister

of Foreign Affairs, and that the notification was jniblishcd iji

the Moniteur, the official French pnper, four diiys after the

communication made to General Armstrong.

In April 1812, the British government published a " dechi-

ration" on the orders in council. This state paper enters into

a brief history of the events that led to the orders, and

explains the terms upon which they wou'd !'(> repealed. The
following extract will show the sense they cntevlaincd, after a

lapse of eighteen months of the proceedings of the imperial

government, and of the representations of the American diplo-

matic agent concerning the French decrees :
—" That if al

any time hereafter the Berlin and Milan decrees shall by Fome

authentic act of the French government, publicly promul-

gated, be expressly and unconditionally repealed, then and

from thenceforth the order in council of the 7th day of .January

1807, and the order in council of the ;^Gth day of April 18O0,

shall without any further order be, and the same, hereby, are

declared from thenceforth to be wholly and absolutely revok-

ed." The decisions of the High Court of Admiralty and tlu*

declaration ofApril 1812, could leave no doubt ofthe construc-

tion put by the British government on the note of M. do

Champagny of August 1810. England did not consider the

French decrees repealed. The non-importation act had now-

been in operation more than a year, and there was no proba-

bility that the form of revocation pointed out in the state

paper of April 1812, would take place. In this situation,

the United States had two alternatives presented to its consi-

deration, either of continuing that act in force, or of proceed-

ing to a war with Great Britain. The government adopted

the latter measure. War, having been preceded by an em-

bargo of 90 days, was declared on the I'^th of .Tune IS! J.

35

^4
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The American government, doubtless, supposed it oft'crcd all

the evidence it ever could possess, that the decrees were
repealed. It never could have been anticipated the extraor-

'linary decree of April 28th, 1811; communicated to its

minister in Paris more than a year after it purported to have

))oen passed ; a decree not known in this country at the time

the war was declared. We shall make no remarks on that

instrument in this place, having already spoken of it in a pre-

vious chapter. This decree was communicated to the British

ministry on the 20th of May 1812, and on the 23d of June

the same year an order was issued repealing the orders in

council.

The history of the war does not belong to the subject of

lliis work. We shall, however, be permitted to remark that

many unfortunate circumstances accompanied the time and

jnanncr of its declaration, which the spirit and gallantry of

the people, in its progress and towards its close, well redeem-

ed. Neutrality was so obviously the policy of the country,

and the form of government seemed so ill adapted to a state

of hostilities, that we cannot be surprised if every other expe-

dient was first tried and exhausted. But the doctrine of neu-

trality, the ark of safety to this country, a doctrine, that, in

most cases, cannot be too highly commended, or too exactly

maintained, was carried to an extreme degree of toleration

;

the restrictive system was not a successful one—it produced

no effect on the belligerents. The country was wasting and

perishing under it, and the passions of the political parties

were inflamed to a dangerous degree. It would, perhaps,

have been better that a war should have been declared in

1808, at the time ofthe report of a committee of the House of

Representatives on the foreign relations of the country.

It would, certainly, have been an unusual thing to have

declared war against two nations^ at war with each other,

but both those nations were then actually at war with Ame-

rica; and, owing to the particular condition of one of them, a

war with England appeared to be virtually a war with both.
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J t sltoiild be recollected too, that about timt period, began

the severest operation of the French decrees, the British

orders, and of our own restrictive system. After 1808, to tiie

restoration of peace in 1815, the commerce of the country

was of comparatively trifling value; in the language of the

report of November, America had been compelled by the

belligerents to abandon her right of freely navigating the

ocean. A determined opposition was made to the war with

England, but we believe that much, if not the greater part of

it, arose from an apprehension it would lead to an alliance

with France. It was extremely natural that this apprehension

should be felt by one of the political parties, because an

alleged preference for the measures of one of the belligerents,

was the principal cause of opposition to the measures of our

own government. The war was declared at a time when the

French emperor was in the height, not only of his power, bur.

of his prosperity ; his armies had all passed the Vistula,

in a rapid and victorious march for the capital of Russia, and

he, himself, was in Poland employed in organizing that king-

dom into a new confederation, of which he was to be the

protector. But the correspondence of America with France

at this period, and the very unsatisfactory condition of the

claims of the one government upon the other, clearly show,

that no event was less likely to take place than an alliance

between the two countries. We have, already, in the chap-

ter on the continental system, presented an outline of the

proceedings ofthe United States with France, just before and

during the war of 1812, though it seems hv jy necessary to

remark, that the whole course of policy of i is government

from its foundation in '89, nay, from the first year after the

peace of '83,* has been most sedulously to avoid every possi-

ble approach to alliances or connections with the European

nations. America, fortunately exonerated from the obliga-

tions of the treaty of '78, reaped, at an early hour, the full

•I

r^:m

* See chapter on .Tkn«<i!i.
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ces, uitli which she was threatened on that occasion, could

^Mve her.

f'larly in ei<»hlccn hundred and thirteen, the emperor of

llussia ollbred his mediation to procure; a peace between

Kni^land and tin; United States. Russia, having made a treaty

of pcae(! and alliance with England, in the sunnner of eigh-

teen hundred and twelve, the commerce of the northern nu-

lions of Europe appeared to be restored to its former extent

and vigour ; that event freed it from the restraints to which it

was subject, in consequence of the hostile nets of England.

i?ut the American war renewed this state of embarrassment,

and the northern nations were again deprived of the whole of

the valuable commerce of the United States. America ac-

cepted the mediation, and commissioners were named to pro-

ceed to Russia. England, however, did not consent to treat,

cither at St. Petersburgh, or under the mediation of a third

power ; but proposed to meet the American envoys directly,

in London, or at Gottenburg. It is immaterial, whether

this negotiation was proposed at the suggestion of Eng-

land, or was the voluntary act of Russia,—those two powers

being at that time closely united. Some prejudice had been

excited against the United States, at the court of St. Peters-

Jjurgh, by reports that the government was disposed to enter

into a more intimate connexion with France. Not only the

relations of the United States with Russia, were remarkably

amicable, during the whole war with England, but they were

in a very unpromising and unsatisfactory state with the French

emperor. AVe have before us a letter, written by the secre-

tary of state, (Mr. Monroe,) dated July 1, 1812, to the Ame-
rican minister in Russia, (Mr. Adams,) from which we make

the following extract :
—" With France, our affairs, in many

important circumstances, are still unsettled ; nor is there any

certainty, that a satisflictory settlement of them will be ob-

tained. Should it, however, be the case, it is not probable

that it will produce any closer connexion between the United

Mi-
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States and that povvo- It is not anticipated, that any event

whatever will have that efTect."

The negotiation lor jieaec with I'Ji«j;land was Hn.illy open-

ed at Ghent, where the Hritish eommissioners, lord (lanibicr,

Messrs. Hefuy (iouldl>urn, and William Adams, arrived in Au-
gust, 1811 ; the yVmeriean commissioners, Messrs. JohnQuin-
cy Adams, Albert Gallatin, and James A. Bayard, appointed

April 17, 18 I.J, and Henry Clay and Jonathan Russell, added

to the commission January 18, 18M, bein<» already assembled

in that city. This negotiation terminated in a peace, conclu-

ded the 2 Itii of December, 181-1.* The treaty made no altera-

* This treaty of pence nnd uniity priiicipully rohites to boiindnries.

We shall extract a portion of it, omitting the details that relate to the

oxpenscs of commissioners, &c. :

—

" Art. 1. There shall be a firm and universal peace between his Bri-

tannic majesty and the United States, and between their resjiective

countries, territories, cities, town;-, and people of every degree, without

exception of places or persons. All hostilities, both by sea and land,

shall cease as soon as this treaty shall have been ratified by both par-

ties, as hereinafter mentioned. All territory, places and possessions

whatsoever, taken by cither party from the other, during llic war, or

which may be taken after the signing of this treaty, excepting only

the islands hereinafter mentioned, shall be restored without delay, and

without causing any destruction, or carrying away any of the artillery

or other public property originally captured in the said forts or places,

and which shall remain therein upon the exchange of the ratifications

of this treaty, or any slaves or other private property. And all archives,

records, deeds and papers, either of a public nature, or belonging to

private persons, which, in the course of the war, may have fallen into

the hands of the ofiicers of either party, shall be, as far as may be prac-

ticable, forthwith restored and delivered to the proper authorities and

persons to whom they respectively belong. Islands in the bay of Pas-

samaquoddy to remain in the hands of the party occupying.

" Art. 2. Immediately after the ratifications of this treaty by both

parties, as hereinafter mentioned, orders shall be sent to the armies,

squadrons, officers, subjects, and citizens of the two powers, to cease

from all hostilities : and, to prevent all causes of complaint which might

arise on account of the prizes which may be taken at sea after the saidl

ratifications of this treaty, it is reciprocally agreed, that all vessels and

t
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effectn which iimy ho taken iiftor tho space of twelve dnys from thn

said ratifications, upon all parts of the coast of Nortli America, from

tlio latitude of tw«'nty-thre(! degrees nnrtli, to the latitude of filVy de-

grees north, and as far eastward in tin; Atlantic ocean as tho thirty-

sixth degree of west longitude from tho meridian of Greenwich, shal|

be restored on each side : that tlic time shall be thirty days in all other

parts of tho Atlantic ocean, north of tho equinoctial lino or equator,

and tlic same time for the Hritish and Irish channels, for tho gulf of

Mexico, and all parts of tho West Indies : forty days for tho Nortii

Seas, for tho Baltic, and for all parts of the Mediterranean: sixty days

for the Atlantic ocean south of the equator, as far as the latitude of the

Cape of Good Hope: ninety days for every other part of the world

Mouth of the equator : and one hundred and twenty days for all othei*

parts of the world, witliout exception.

"Art. 3. All prisoners of war taken on either side, as well by land

as by sea, shall be restored as soon as practicable after the ratification

of this treaty, as hereinafter mentioned, on their paying the debts

which they may have contracted during their captivity. The two con-

tracting parties respectively engage to discharge, in specie, the advan-

ces which may have been made by tiio other for the sustenance and

maintenance of such prisoners.

" Art. 4. Whereas it wos stipulated by the second article in tho

treaty of peace, of one thousand seven hundred and eighty-three, be-

tween his Britannic majesty and tho United States of America, that

tho boundary of the United States should comprehend all islands with-

in twenty leagues of any part of the shores of the United States, and

lying between lines to b(; drawn due cast from the points where tho

aforesaid boundaries, between Nova Scotia, on the one part, and East

Florida on the other, shall respectively touch the Bay of Fundy, and

the Atlantic ocean, excepting such islands as now are, or heretofore

have been, within the limits of Nova Scotia ; and whereas the several

islands in the Bay of Passaniaquoddy, which is part of the Bay of

Fundy, and the island of Grand Menan, in the said Bay of Fundy,

are claimed by the United States, as being comprehended with-

in their aforesaid boundaries, which said islands are claimed as be-

longing to his Britannic majesty, as having been at the time of, and

previous to, the aforesaid treaty of one thousand seven hundred and

eighty-three, within the limits of the province of Nova Scotia : in or-

der, therefore, finally to decide upon these claim?, it is agreed that they

';;,lin
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ully rejected. Tlic disputed points f)f innritime luw, nnd the

subject of commerce were reH(!rved lor futiir*; discunsion. A

hIiqII be rofcrruil to two coiiiniLssioiicrs, to lie upiioiiiicd in tlir tVillowiii^

luuniior, vi/. : oiui coiuiniusiutiur nIiuII Ik; appointed by iiis liritaniiic

inajosty, niid oiio Ity tliu I'rosiilunt nf tlir; liiiitud States, Ity and witli

tlic advice and consent of the Senate ilienMif. In ensi; ot'tlio coniinis*

."iojicrs' diflTering, rcfcrenee to the arbitration of a friendly sovereign or

state, whose dcciMion in to lie fuial.

" Art. 5. Wliereas neither tluit point of the highlands lyin;? duo

north from the source of the river St. Croix, and deHignatcd, in tin;

fornicr treaty of peace between the two powers, as the north-wcHt an-

gle of Nova Scotia, nor tlie north-westernnjost head of Connecticut

river, lias yet been ascertained ; and whereas that part of the boundary

lino between the dominions of the two iiowers which extends from

the source of the river St. Ooix directly north to tlio above mentioned

north-west angle of Nova Scotia, thence along the said liighlands

which divide those rivers that empty themselven into the river St.

Lawrence, from those which fail into the Atlantic ocean, to the north-

westernmost head of Connecticut river; thence, down along tho mid-

dle of tlmt river, to the forty-fifth degree of north latitude ; thence, by

a lino duo west on said latitude, until it strikes the river Iro«iuois or

Cataraguy, has not yet been surveyed ; it is agreed, that for these se-

veral purposes, two commissioners shall be appointed, sworn, and au-

thorized, to act exactly in tho manner directed with respect to thoso

mentioned in the next preceding article, unless otiierwise specified in

the present article.

" Art. 6. Whereas, by the former treaty of peace, that portion of

the boundary of the United States, from the point where the forty-fifth

ilegree of north latitude strikes the river Iroquois or Cataraguy to tho

lake Superior, was declared to bo " along the middle of said river into

lake Ontario, through the middle of said lake until it strikes the com-

munication by water between that lake and lake Erie, thence along

the middle of said communication into lake Erie, through the middle

of said lake until it arrives at the water communication between that

lake and lake Huron, thence along the middle of said water communi-

cation into the lake Huron, thence through the middle of said lake to

the water communication between that lake and lake Superior." And
whereas doubts have arisen what was the middle of the said river, lake?,

and water communications, and whether certain islands lying in the

same were within the dominions of his Britannic majesty or of the

United States : in order, therefore, finally to decide these doubts, they
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general peace having been concluded in Europe, no objec-

tion existed to this course.* An account of the negotiation
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shall be referred to two commissioners, to be appointed, sworn, and

authorized to act, exactly in tiie manner directed with respect to those

mentioned in the next preceding article, unless otherwise specified in

this present article.

" Art. 7. It is further agreed, that the said two last mentioned com-

inissioners, after they shall have executed the duties assigned to them

in the preceding article, shall be, and they are hereby, authorized, uy>on

their oaths, impartially to fix and determine, according to the true in-

tent of the said treaty of peace of one thousand seven hundred and

eighty-three, that part of the boundary between the dominions of the

two powers, which extends from the water communication between

lake Huron and lake Superior, to'the most north-western point of the

lake ofthe woods, to decide to which of the two parties the several isl-

ands lying in the lakes, water communications and rivers, forming the

said boundary, do respectively belong, in confonnity with the true in-

tent of the said treaty of peace of one thousand seven hundred arul

eighty-three ; and to cause such jiarts of the said boundary as require

il, to be surveyed and marked.
" Art. 9. Reciprocal pacification of the Indian tribes.

" Art. 10. Whereas the traffic in slaves is irreconcileable with the

principles of humanity and justice, and whereas both his majesty and

the United States are desirous of continuing their efforts to promote its

entire abolition, it is hereby agreed, that both the contracting parties

shall use their best endeavours to accomplish so desirable an object."

The commissioners were duly appointed, under these respective ar-

ticles ; but, as their reports on all the points of boundaries have not yet

been accepted by the respective governments, we are obliged to ab-

stain from making any remarks on those topics. In order to complete

the course of treaties and conventions with Great Britain, to the treaty

of Ghent, we shall mention in this place, that in January, 1802, Mr.
King concluded, with lord Hawkesbury, at London, a convention, by
which the United States agreed to pay 000,000/. to his Britannic ma-
jesty, for the benefit of British creditors under the ."sixth article of the

treaty of '94, on condition of being released from all the obligations of
that article. A commission was appointed, under the seventh article

of the same instrument, on the subject of American claims for capture,

who awarded a large sum, which was regularly paid by Great Britain,

*The subject of the boimdary of the United States on the Pacific, is

likely to be one of uncommon interest. Spain, Russia, Groat Bn'tnin

\
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of Ghent* having been published in 1822, we take this op-

portunity to refer to it br a history of the proceedings of that

mission.

and America have claims on the extreme western part of this conti-

nent. By the convention of April, 1824, with Russia, the boundary of

that country to the south does not extend below 54 dug. 40 niin. ; at

least, it may be considered as having been fixed at that parallel. And
by the last treaty with Spain, that country has transferred to the Uni-

ted States all her claims to the northward of the 42d deg. The terri-

tory between those two parallels is, therefore, the one in discussion be-

tween America and Great Britain. The principal object ofeach party

appears to be to get possession of the country through vVhich the Co-

lumbia or Oregon runs. There has been some correspondence be-

tween Mr. Rush and the English government on this subject. Being

on this topic, we beg to extract a few paragraphs from the work, to

which we have just referred, on the boundary of the Mississippi :

—

" Before the war of 1812, three abortive attempts had been made to

adjust this boundary. The first was by the treaty of 1794, when it

was already conjectured, but not ascertained, that the line due west

from the lake would not intersect the Mississippi. By the fourth ar-

ticle of the treaty of 1794, it was agreed, that a joint survey should be

made, to ascertain the fact ; and that if, on the result ofthat survey, it

should appear, that the west line would not intersect the river, the par-

ties would proceed, " by amicable negotiation, to regulate the boundary

line in that quarter, according to justice and mutual convenience, and
in conformity to the intent of the treaty of 1783." This survey was
never made. The second attempt to adjust the line, was by the con-

vention signed on the 12th of May 1803, by Mr. King and lord Hawkes-
bury,—the fifth article of which, after reciting the same uncertainty,

whether a line drawn due west from the lake of the woods would in-

tersect the Mississippi, provided that, instead of the said line, the

boundary of the United States in that quarter, should, and was decla-

red to be, the shortest line which could be drawn between the north-

west point of the lake of the woods, and the nearest source of the river

Mississippi. This convention not having been ratified, the third at-

tempt

* The duplicate letters. The fisheries and the Mississippi, docu-

ments relating to transactions at the negotiation of Ghent, collected

and published by John Quincy Adams, one of the commissioners at

that negotiation. Washington, 1892.

Mi
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This was the end of the war,—a measure into which the

country obviously entered with infinite reluctance. The

French revolution cost the United States, substantially, two

wars ; we could hardly have expected to escape at a less

price. Anierica is not a member of the holy alliance ; she

tempt at adjustment had been made in the negotiation of Mr. Monroe

and Mr. Pinkney, of 1806 and 1807 ; at which an article had been pro-

posed and agreed to, that the line should be from the most north-west-

ern point of the lake of the woods, to the 49th parallel of latitude, and

from that point, due west, along and with the said parallel, as far as

the respective territories extend in that quarter. And with that arti-

cle was coupled another, as follows:—"It is agreed by the United

States, that his majesty's subjects shall have, at all times, free access

from his majesty's aforesaid territories, by land or inland navigation,

into the aforesaid territories of the United States, to the river Missis-

sippi, with the goods and effects of his majesty's said subjects, in order

to enjoy the benefit of the navigation of that river, as secured to them by

the treaty ofpeace, between his majesty and the United States, and also,

by the third article of the treaty of amity, commerce and navigation, of

1794. And it is further agreed, that his majesty's subjects shall, in like

manner, and at all times, have free access to all the waters and rivers

falling into the western side of the river Mississippi, and to the navi-

gation of the said river,"

" But the following observations upon the two articles, contained in

a letter from Mr. Madison to Messrs. Monroe and Pinkney, of 30th of

July, 1807, show how far Mr. Jefferson, then President of the United

States, had authorized those commissioners to accede to them :—" Ac-

cess by land or inland navigation, from the British territories, through

the territory of the United States, to the river Mississippi, is not to bo

allowed to British subjects, with their goods or effects, unless such ar-

ticles shall have paid all the duties, and be within all the custom house

regulations, applicable to goods and effects of citizens of the United

States. An access, through the territory of the United States, to the

waters running into the western side of the Mississippi, is, under no

modification whatever, to be stipulated to British subjects."

" Under this state of things, it had never been admitted by the Bri-

tish, nor could we maintain against them by argument, even that the

Mississippi river was within our exclusive jurisdiction : for so long as

they had a right by treaty to a Hne of boundary to that river, and con-

sequently to territory upon it, they had also jurisdiction upon it,"

,'ff
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is not connected with any nation by the form of her govern-

ment, or by situation, or family compacts. But she is one of

the great confederation of Christian states,—one of those

powers who, by religion, arts and sciences, compose what is

called the civilized part of the world. In this respect, Eu-

rope becomes only a geographical term. America, maintain-

ing a more constant and frequent intercourse with the most

powerful members of the European continent, than (with one

exception) they hold with each other, must, unavoidably, par-

take, in some degree, of the changes, to which they are sub-

ject. Her territory, it is true, is not exposed to invasion or

dismemberment ; but she has most rapidly created a vast con-

nexion and influence, moral, political and commercial, which

will, at all times, render her liable to become involved in the

general quarrels that disturb the old world.*

':J.^

* The diplomatic intercourse of the two countries was renewed, by

the appointment on tlie part of America, of John Quincy Adams, in

February, 1815, and of Ciiarles Bagot, on the part of Great Britain, in

June of the same year, both as envoys extraordinary and ministers ple-

nipotentiary.
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CHAPTER XI

TREATIES OF 1785 AND 1799 WITH PRUSSIA.

'^-.

V-'A- :

.:fi:

Fourth power in Europe to conclude a Treaty—Lee appointed in '77

to Berlin and Vienna—JVot received by either court—His full pow-

ers stolen at Berlin—Hessians made to pay same toll as cattle—
Prince Henry— Treaty of '8i

—

Peculiar provisions—Private war

abolished—Treaty of '99.

Though Prussia took no part in the revolution war, she was

the fourth power in Europe to conclude a treaty of amity

and commerce with the United States.* During the whole

course of that contest, Prussia was at peace with England,

though, soon after the beginning of hostilities, she was threa-

tened with a war by the emperor, which, indeed, actually

took place about the time the United States applied to her

government for aid and alliance. But Frederick II. usually

called the great Frederick, was not animated with a friendly

feeling towards England, and it is well known, he viewed the

progress of the American revolution with satisfaction.f Very

early in the war, Congress took steps to obtain the co-opera-

tion of Prussia, together with that of some other powers in

W
i"

* The treaty of '83 with England, was of a different description.

t The reader will find some remarks on this subject, in the 3d vo-

lume of bis works.
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Europe ; and in May '77, William Lee, of Virginia, was ap-

pointed a commissioner to the courts of Vienna and Berlin.

The objects of his mission are fully explained in his instruc-

tions, of which we subjoin an extract :

—

" As it is of the greatest imi)ortance to these states, that Great

Britain be effectually obstructed in the plan of sending German and

Russian troops to North America^ you will exert all possible address

and vigour to cultivate the friendship and procure the interference

of the emperor of Germany, and king of Prussia. To this end,

you will propose treaties of friendship and commerce with these

powers, on the same commercial principles as were the basis of

the first treaties of friendship and commerce, proposed to the courts

of France and Spain by our commissioners, and which were appro-

ved in Congress on the seventeenth day of September 1776 ; and

not interfering with any treaties, which may have been proposed

to, or concluded with the courts above mentioned. For your bet-

ter instruction herein, the commissioners at the court of Versailles

will be desired to furnish you from Paris with a copy of the trea-

ty, originally proposed by Congress to be entered into with France,

together with the subsequent alterations, that have been proposed

on either side. You are to propose no treaty of commerce to be

of longer duration than the term of twelve years from the date of

its ratification by the Congress of the United States. And it must

never be forgotten in these commercial treaties, that reciprocal

and equal advantages to the people of both countries be firmly and

plainly secured."

He was not received by the emperor ; the court of Vienna

positively refusing to have any thing to do with the revolted

colonies ;—nor does it appear, that he was allowed to hold an

official station at Berlin. Thiebault (vol. iii. p. 60.) tells a

story of two Americans, who came to Berlin soon after the

declaration of independence, for the purpose of buying arms,

and to obtain other assistance. They were suffered to remain

there ; but, in a short time, their full powers and instructions

were stolen from their lodgings.* Thiebault expresses his

* At the end of a few hours, tlioy were secretly and safely returned,

liaving, obviously, been taken for ilic purpose of examination ujiJy.
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surprise, that neither the king nor any other person took any

notice of the transaction. But, if the envoy had not been

properly received, the theft was not a violation of the law of

nations; it was an affair that belonged solely to the police.

The names of these Americans are not mentioned, but it is

quite possible that Mr. Lee was one of them.

It was said at the time, that Frederick compelled the re-

cruits of Hesse Cassel, who had been bought to carry on the

war in America, (and who had occasion to pass through his

dominions, in order to reach their places of embarkation,) to

• pay the same toll or duty per head, as was exacted from cattle.

The king may have considered this an ingenious piece of plea-

santry, or have adopted this mode of expressing his abhor-

rence and disgust at the practice of selling christian men.

Nations, in alliance with others in times of war, often trans-

fer their troops, and, in coalitions, nothing is more common
than for one party to furnish the subsidy, and the other tho

army. In all ages, men have, as individuals, entered into fo-

reign service ; but, we believe, that the conventions, made in

the year '76 with the states of Brunswick and Hesse Cassel,

and county of Hanau, present the first instances in history,

where governments, for the purpose of enriching their trea-

suries, have condemned their subjects to fight, not only in a

foreign cause, but against a country, with whom their own
was at peace. Some Prussian officers, however, entered into

the American service, and made themselves very useful, (one

in particular will always be gratefully remembered,) but they

were not sent by the government ; nor are we aware, that

Frederick took an active part in the revolution, notwithstand-

ing the intimation that has been given in regard to prince

Henry. Peace, h9wever, having been concluded with Great

Britain, the independence of the United States acknowledg-

ed, and the American commissioners at the court of Versailles

having received general instructions to conclude treaties with

the powers of the continent, a treaty was made at the Hague
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in September '85, with Prussia.* It was negotiated on the

part of America by Messrs. FrankUn, Jefferson, and Adams,

and on the part of Prussia by M. de Thulemeyer. This in-

* Having already given numerous extracts from other treaties, we
shall in this* place only select the provisions of this treaty that are pe-

culiar, remarking that it contains the stipulation respecting freedom of

conscience, already cited in the treaties with the Netherlands and Swe-

den, and all other arrangements ofthe most favourable kind concern-

ing commerce.
" Art. 4. More especially each party shall have a right to carry

their own produce, manufactures, and merchandize, in their own
or any other vessels, to any parts of the dominions of the other,

where it shall be lawful for all the subjects or citizens of that other

freely to purchase them ; and thence to take the produce, manu-

factures, and merchandize of the other, which all the said citizens

or subjects shall in like manner be free to sell them, paying in both

cases such duties, charges, and fees only, as are or shall be paid by

the most favoured nation. Nevertheless, the king of Prussia and

the United States, and each of them, reserve to themselves the

right, where any nation restrains the transportation of merchan-

dize to the vessels of the country of which it is the growth or ma-

nufacture, to establish against such nation retaliating regulations

;

and also the right to prohibit, in their respective countries, the im-

portation and exportation of all merchandize whatsoever, when
reasons of state shall require it. In this case, the subjects or citi-

zens of either of the contracting parties, shall not import nor ex-

port the merchandize prohibited by the other ; but if one of the

contracting parties permits any other nation to import or export

the same merchandize, the citizens or subjects of the other shall

immediately enjoy the same liberty.

" Art. 9. The ancient and barbarous right to wrecks, abolished

between the parties.

" Art. 10. And where, on the death of any person holding real

estate within the territories of the one party, such real estate

would, by the laws of the land, descend on a citizen or subject of

the other, were he not disqualified by alienage, such subject shall

be allowed a reasonable time to sell the same, and to withdraw the

'S (H
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strumcnt, ratified the next year by Congress, was the last

public act of Dr. Frankhn in Europe.

The treaty is very remarkable for the provisiona it con-

proceeds without molestation, and exempt from all rights o( detrac-

tion on the part of the government of the respective states. But

this article shall not derogate in any manner from the force of the

laws already published, or hereafter to be published by his majes-

ty the king of Prussia, to prevent the emigration of his subjects.

"Art. 13. And in the same case of one of the contracting parties

being engaged in war with any other power, to prevent all the dif-

ficulties and misunderstandings that usually arise respecting the

merchandize heretofore called contraband, such as arms, ammuni-

tion, and military stores of every kind, no such articles carried in

the vessels, or by the subjects or citizens of one of the parties to

the enemies of the other, shall be deemed contraband, so as to in-

duce confiscation or condemnation, and a loss of property to indivi-

duals. Nevertheless, it shall be lawful to stop such vessels and ar-

ticles, and to detain them for such length of time as the captors

may think necessary to prevent the inconvenience or damage that

might ensue from their proceeding
;
paying, however, a reasona-

ble compensation for the loss such arrest shall occasion to the pro-

prietors : and it shall further be allowed to use in the service of the

captor?, the whole or any part of the military stores so detained^

paying the owners the full value of the same, to be ascertained by

the current price at the place of its destination. But in the case

supposed, of a vessel stopped for articles heretofore deemed con-

traband, if the master of the vessel stopped will deliver out the

goods supposed to be of contraband nature, he shall be admitted

to do it, and the vessel shall not, in that case, be carried into any

port, nor further detained, but shall be allowed to proceed on her

voyage.

" Art. 16. It is agreed, that the subjects or citizens of each of

the contracting parties, their vessels, and effects, shall not be liable

to any embargo, or detention on the part of the other, for any mi-

litary expedition, or other public or private purpose whatsoever.

And in all cases of seizure, detention, or arrest, for debts contract-

ed, or offences committed by any citizen or subject of the one par-
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tains, thougli it docs not appear that they have been attended

with any good consequences to the parlies, or have been ol"

ly, within the jurisdiction of the other, the same shall be made and

prosecuted by order and authority of law only, and according to

the regular course of proceedings usual in such cases.

" Art. 23. If war should arise between the two contracting par-

ties, the merchants of either country, then residing in the other,

shall be allowed to remain nine months to collect their debts and

settle their affairs, and may depart freely, carrying off all their ef-

fects, without molestation or hindrance : and all women and chil-

dren, scholars of every faculty, cultivators of the earth, artizans,

manufacturers, and fishermen, unarmed and inhabiting unfortiticd

towns, villages, or places, and in general all others whose occupa-

tions are for the common subsistence and benefit of mankind, shall

be allowed to continue their respective employments, and shall not

be molested in their persons, nor shall their houses or goods be

burnt, or otherwise destroyed, nor their fields wasted by the armed

force of the enemy, into whose power, by the events of war, they

may happen to fall ; but if any thing is necessary to be taken from

them for the use of such armed force, the same shall be paid for

at a reasonable price. And all merchant and trading vessels em-

ployed in exchanging the products of different places, and thereby

rendering the necessaries, conveniences, and comforts of human

life more easy to be obtained, and more general, shall be allowed

to pass free and unmolested ; and neither ofthe contracting powers

shall grant or issue any commission to any private armed vessels,

empowering them to take or destroy such trading vessels or inter-

rupt such commerce.

" Art. 24. And, to prevent the destruction of prisoners ofwar, by

sending them into distant and inclement countries, or by crowding

them into close and noxious places, the two contracting parties so-

lemnly pledge themselves to eacli other, and to the world, that they

will not adopt any such practice ; that neither will send the prison-

ers whom they may take from the other into the East Indies, or

any other parts of Asia or Africa, but that they shall be placed in

some part of their dominions in Europe or America, in wholesome

situations : that they shall notba confined in dun<;eons, prison-ships,

•I
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any practical utility to the world. Blockades of every de-

scription were abolished,—the flag covered the property,—

(
..

P! , I

Er*!

nor prisons, nor be put into irons, nor bound, nor otherwise restrain-

ed in the use of their linabs ; that the ofhccrs shall be enlarged on

their paroles within convenient districts, and have coniforti'.ble

quarters, and the common men be disposed in cantonments open

and extensive enough for air and exercise, and lodged in barracks

as roomy and good as are provided by the party in whose power

they are, for their own troops ; that the officers shall also be daily

furnished by the party in whose power they are, with as many ra-

tions, and the same articles and quality, as are allowed by them,

cither in kind or by commutation, to ofticers of equal rank in their

own army ; and all others shall be daily furnished by them with

such ration as they allow to a common soldier in their own ser-

Tice ; the value whereof shall be paid by the other party on a mu-

tual adjustment of accounts for the subsistence of prisoners at the

close of the war ; and the said accounts shall not be mingled with,

nor set off against any others, nor the balances due on them be with-

held as a satisfaction or reprisal for any other article, or for any

other cause, real or pretended, whatever; that each party shall

be allowed to keep a commissary of prisoners, of their own ap-

pointment, with every separate cantonment of prisoners in posses-

sion of the other, which commissary shall see the prisoners as often

as he pleases, shall be allowed to receive and distribute whatever

comforts may be sent to them by their friends, and shall be free to

make his reports in open letters to those who employ him ; but if

any officer shall break his parole, or any other prisoner shall es-

cape from the limits of his cantonment, after they shall have been

designated to him, such individual officer, or other prisoner, shall

forfeit so much of the benefit of this article as provides for his en-

largement on parole or cantonment. And it is declared, that nei-

ther the pretence that war dissolves all treaties, nor any other

whatever, shall be considered as annulling or suspending this and

the next preceding article ; but, on the contrary, that the state of

war is precisely that for which they are provided ; and during

which they are to be as sacredly observed as the most acknowledg-

ed articles in the law of nature or nations.^'

The treaty was limited to ten years from the year 1786.

l:^.
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contrabands were oxcniptcd from confiscation, though they

might be employed for the use of the cnptor, on payment of

their full value. This, we believe, is the only treaty ever

made by America, in which contrabands were not subject to

confiscation ; nor are we aware that any other modern treaty

contains this remarkable provision. We are probably in-

debted to Dr. Franklin for the article. It had long been a

favourite subject with him to procure the exemption, from the

evils of war, of all persons engaged in private pursuits, or oc-

cupations, and to abolish privateering. He was desirous of

having similar articles inserted in the treaty with England of

'83, and proposed them to Mr. Oswald.

All wars consist in attacks on private property, for there is

scarcely any other mode of making a war felt. Few nations

have public property within reach of an enemy. If a nation,

like America, should withdraw the few public ships it has from

the ocean, it is difficult to conceive how a war could be con-

ducted against it, for all its trade, occupation, commerce, and

manufactures would go on as in time of peace. If the enemy

land, the treaty forbids them destroying, and even compels

them to live at their own expense. This proposition seems to

be incapable of application ; for the distinction between the

public and the private property of a nation is a vague one,

more especially under a free government ; and, after all, pub-

lic property, speaking with strictness, even in despotic coun-

tries, constitutes a very small portion of the wealth of the

state. We do not undertake to say, what effect it would have

on the patriotism of the people, to separate them so entirely

from the government, as this arrangement would do. But we
have great doubts, supposing it all along perfectly practica-

ble, whether this scheme would have any other effect than to

make wars perpetual. They should be accompanied with

some horrors, at least, to prevent nations from engaging in

them too eagerly. As to the particular application of the

part, relating to privateers to this country, it can never be the

policy of America, ivhile that system exists among civilized no-
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lionfy to debnr tlicrnsclvos ofllio li^lit of issuing commissions

to private armed vessels. Tlie country Ims the means, in time

of war, of doin^:lTiore injury to an enemy by that bp<!cies of

molestation, than any other whatever. Privateering is to be

justified as one mode of harassing an enemy, that the customs

of ci' ili/cd nations allow a belligerent to adopt, and it can be

defended on the same ground as most of the other practices of

war. In finishing this paragraph, it will occur to every one,

that the principal objection to the provisions of the 23d arti-

cle wouM be the extreme difficulty of adhering to them.*

This treaty expired in 'UO. The United States had no di-

rect trade with Prussia before the year '99
; the trade with

that part of Germany having been principally conducted

through Hamburgh and Bremen. Since '99, we have had oc-

casionally some slight commercial intercourse with Prussia,

but it has been greatly interrupted by the wars in Europe, and

the continental system. In general, however, the exports

from Prussia have exceeded the imports. Prussia, since the

last arrangement in 1815, now owns an extensive sea-coast,

though our trade has latterly much fallen oft' to that part of

the world. It is, at present, on the new footing of reciprocity.

The treaty of '85 was renewed in '99, at Berlin, by John

Quincy Adamsf on the part of the United States, and, on the

part of Prussia, by the Count of Finckenstein, M. d'Alvensle-

ben, and the Count of Haugwitz. This treaty, though a copy,

in most of the articles, of that of '85, differed in several re-

spects. The rule, that free ships make free goods, not hav-

ing been respected during the two last wars, the parties

agreed, at the return of peace, to concert such arrangements

with the maritime powers, as should, hereafter, secure the na-

vigation and commerce of the neutral. Contrabands were

p..

^ It will be seen that in the next treaty made with Prussia in '99, the

whole of this stipulation, respecting privateers and the exemption of

private trading vessels, was omitted.

t Appointed minister plenipotentiary in Juno '9r>.
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specified, and confined to military arms nnd stores ; the ox*

cinption, stipulated in i\\v lOtli article of the treaty oi'*85, on

the Huhject of an embargo, was annulled. Vessels were,

thereafter, subject » embargoes on the principle of the most

favoured nation, and an indemnity was stipulated for all ves-

sels detained for |)ub)i<' use>. '''lie original regulation in the

23d article of the sam*; treaty, respecting privateers and

merchant and trariing vessels, wns abolished. This treaty

expired, by its own limiff<tion, in 1810. ft has not been re-

newed,—nor have the United States, since Mr. Adums's return

in 1801, appointed a minister to I'rusHin.
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CHAPTER XII.

TREATY OF 1795 WITH SPAIN.

•ii
'•'

Spain powerful at time of Revolution—Family Compact—^Great

Americanpossessions—Franklin appointed minister in '77 to Madrid

—Important letter—Spain avoids the coalition—Strives to reconcile

France and England—Fails—Declares war aginst England in '79

--Jay sent to Spain— Officially received—Makes no treaty—Impor-

tant instructions—Gardoqui^ Spanish Charge— Treats respecting

boundaries—JS'othing done—South and JVorth divide on the naviga-

tion of the Mississipjjt— South in minority—Short and Carmichael^

commissioners to Spain—Remarks on Mississippi—Spain^ having

entered the coalition of '93, unwilling to treat—Indians—Acts of

hostility in Kentucky—Short— Viar—Jaudenes—Peace of Basle—
Godoy—Pinkney sent to Madrid— Treaty of San Lorenzo el Real

with Prince of Peace—Right of deposite at JVew Orleans suspended

—Eastern and Western boundaries of Louisiana—France opposes

claims of United States—Government take possession of W. Flori-

da—Folch—Kemper—Spoliations—Settled by transfer of E. Flo-

rida—Humphreys— Yrujo—Bowdoin--Intercourse renewed in 1814

—Erving.

>1

At the time of the declaration of independence, Spain was

mistress of half the continent of South America. She was

one of the most powerful nations of Europe, not only from

her own wealth, valuable colonies, and numerous and well

appointed army and navy, but in consequence of an intimate
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connection with France. The " family compact," adopted

by the treaty of Paris of '61, an alliance between all the prin-

ces of the house of Bourbon, more especially the crowns of

France and Spain, still existed, by that instrument, those

two powers mutually guaranteed their states and possessions,

and assumed, as the basis of their alliance, the diplomatic

maxim, " Qui attaque une couronne, attaque I'autre." All

the American possessions of Spain were then entire ; she en-

joyed an active, extensive, and lucrative commerce ; and was

as determined an enemy of England as France herself.

After arrangements had been made by the Congress of the

confederation to obtain the assistance of France, one of the

next subjects of attention was Spain. As early as December
'76, it was resolved to send commissioners to that country,

and, in the beginning of '77, Dr. Franklin was appointed the

first envoy to Spain, though he never went to that court ;*

but while in France, he addressed a letter to the Count d'Aran-

da, at that time the Spanish minister at Versailles. This let-

ter is to be found in the memoirs of Dr. Franklin, and as it

explains in a few words the situation of the two countries, we
shall extract a portion of it :

—

" Passy, April 7, 1 777. Sir,—I left in your excellency's hands

to be communicated, if you please, to your court, a duplicate of the

commission from the Congress, appointing me to go to Spain as

their minister plenipotentiary. But I understand the receiving

such a minister is not at present thought convenient, and I am sure,

the Congress would have done nothing that might incommode in

the least a court they so much respect. 1 shall, therefore, postpone

that journey till circumstances may make it more suitable. In the

mean time, I beg leave to lay before his catholic majesty, through

the hands ofyour excellency, the propositions contained in a reso-

lution of Congress dated December 30, 1776, viz., "That if his

catholic majesty will join with the United States in a war against

Great Britain, they will assist in reducing to the possession of Spain

the town and harbour of Pensacola, provided the inhabitants of the

4

^m§

•* For commission, see Secret Journals, vol. ii. .Tan. 1, 77,
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United States shall have the free navigation of the Mississippi, and

the use of the harbour of Pensacola, and will (provided it shall be

true that his Portuguese majesty * has insultingly expelled the ves-

sels of thesis States from his ports, or has confiscated any such ves-

sels) declare war against the said king, if that measure shall be

agreeable to, and supported by, the courts of France and Spain."

It is understood that the strictest union subsists between these two

courts, and, in case Spain and France should think fit to attempt

the conquest of the English sugar islands, the Congress have fur-

ther proposed to furnish provisions to the amount of two millions

of dollars, and to join the fleet employed on the occasion with six

frigates, of not less than 24 guns each, manned and fitted for ser-

Tice, and to render any other assistance, which may be in their

power, as becomes good allies, without desiring for themselves the

possession of any of the said islands.

Spain showed a great disinclination to take a part in the

war declared in '78 ; and the measures, adopted by France to

induce her to this step, were at first received with uncommon

coolness. Spain, fatigued by her former contests, though of

a recent date, and holding, herself, extensive and valuable

foreign possessions, did not view the struggles of the Ameri-

m

*In consequence of the celebrated Methuen treaty, the greater part

of the Portuguese commerce had fallen into the hands of the English,

and those two countries were in a very strict alliance and Mendship.

In the letter of B. Franklin quoted in the text, the reader will proba-

bly be struck with the uncommon willingness of the Congress to en-

gage in foreign connections, though the motives and reasons of such

measures are abundantly apparent and satisfactory. It is, however,

remarkable, how few they formed ; how entirely they escaped from

every sort of entangling league and association, with the single ex-

ception ofthe provision respecting the guarantee in the treaty of 78.

This circumstance is the more extraordinary, because England was

at that time the common enemy of Europe, and an almost general

armed confederation had been entered into against her. America is

indebted for this good fortune, not only to the skill and discretion of

her rulers, but to her " distant and detached situation," and to a very

common impression in Europe of her weakness and inability to ren-

der valuable assistance to any cause.

i'i
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cans with en lire complacency. A writer of that period has

prophecied, with remarkable exactness, the time and manner

of the emancipation of Spanish America ;* and though the

Spanish government might have had little faith in such pre-

dictions, it could not have been ignorant that the example of

the North American colonies would have been attended with

pernicious consequences to the metropoles of the old world.

France exceedingly desUed the assistance of Spain in this bu-

siness, particularly as the navies of the two countries were,

united, greatly superior to that of England.f The French

king even wrote, in the beginning of '78, letters in his own
hand to his catholic majesty, urging him to enter into the coa-

lition :

—

" England, our common and inveterate enemy, has been engaged

for three vears in a war with her colonies. We have agreed not

to take a part in it, and, considering both parties as English, we
have made the commerce of our state free to whoever should find

his advantage in it. In this way America has provided herself with

those arms and munitions, of which she was in want. I do not

speak of the aid we have given that country in money and other

articles, the whole having been done in the ordinary course of com-

merce. England has shown some vexation at this circumstance,

and we are not ignorant that she will sooner or later revenge her-

self. This was the situation of the business the last November.

The destruction of Burgoyne and the embarrassments of Howe
have changed the face of things. America is triumphant ; England

is cast down. But her vast marine is still entire, and having aban-

doned the idea of conquering the colonies, she has resolved to form

an alliance with them. All parties in England are agreed in this

particular. Lord North has himself announced a plan of pacifica-

tion. It does not much signify to us, whether he or any other mi-

* Pownal.

f The combined fleets, commanded by Count dOrvilliers, consisting

of 6G sail of the line, besides frigates, appeared .he next year in tin;

English channel. This was the most numerous and formidable arin0-<

incnt ever seen on those coasts.

38
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nister is in place, actuated by different motives, they will still unite

against us. It is very important to prevent the re-union of the colo-

nies with the mother country^

The answer of the king of Spain, Charles III. was extremely

cold and circumspect ; he was naturally of a pacific turn, then

much advanced in life, and not disposed to disturb the re-

mainder of his days by a destructive war. He appears, also,

to have been offended in not having been consulted respecting

the treaties made by France with the United States ; as the

family treaty of '61 entitled him to this attention and privi-

lege. Determined to avoid hostilities, Spain despatched in-

structions to her minister at London, to offer the mediation

of his court. But England, having required that France

should retire altogether from the contest, preparatory to ne-

gotiation, and France, on her side, demanding that England

should recognise the independence of the thirteen colonies,

the Spanish minister, the Count d'Almadovar, found it impos-

sible to reconcile terms so entirely at variance. But the ef-

forts of Spain, to obtain an accommodation, did Hot end on

the occasion of this first disappointment. Three other plans

for an arrangement, proposed by her, successively failed.

England could not forgive France for her interference in the

affairs ofNorth America, and, while that country remained the

ally of the United States, she resolutely rejected all attempts

at negotiation. In June '79, M. d'Almadovar withdrew from

the court of St. James ; and England having already commit-

ted acts of violence on the Spanish dominions, his catholic

majesty could no longer avoid the obligation of the treaty,

establishing the family compact. War was accordingly de-

clared in June of the same year.* This declaration was made

in consequence of a convention concluded with France in

the preceding April. The independence of the thirteen

* Spain was probably induced to join the league, from the expecta-

tion she had of recovering her lost possessions. Immediately after

the rupture, a Spanish force took possession of Baton Rouge, and fi-

nally conquered the whole ofWest Florida.
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States was, however, not acknowledged in this instrument,

though, by the treaty between France and America, Spain

was entitled to accede to the alliance whenever she thought

fit, and to have the benefit of all the stipulations.

In September '79, John Jay of New-York was elected

by Congress, minister plenipotentiary to negotiate a treaty

with Spain. Besides the general terms of his commission,

Mr. Jay was furnished with particular instructions to guaran-

tee the two Floridas to Spain on condition that the free navi-

gation of the Mississippi should be secured to this country.

The importance of this navigation attracted the earliest atten-

tion of Congress, and they insisted upon the right with great

emphasis in all their directions to their agents abroad. Mr.

Jay went to Spain in '80, and remained there till the spring

of '82. He appears to have urged his application with the

utmost zeal and fidelity, but he was utterly unable to overcome

the system ofdelay and procrastination which even then distin-

guished the Spanish court, and which has since given this

country so much just ground of complaint. Although Mr.

Jay did not succeed in making a treaty, or obtaining subsidies,

or assistance of any kind, he was accredited in the usual offi-

cial forms ; and the United States derived from that circum-

stance the uncommon advantage ofhaving their independence

virtually acknowledged by another ofthe most powerful nations

of Europe. Spain was not willing to accede to the alliance

between France and the United States ; for she felt apprehen-

sive, undoubtedly, for her possessions in Florida and Loui-

siana. She obviously anticipated, at that early hour, many

of the difficulties that have since arisen, and refused to grant

to the United States the free navigation of the Mississippi, or

to establish that river as the western boundary. This busi-

ness will be better understood by extracting part of the letter

of instruction written by Congress to Mr. Jay in October '80.

The reader will perceive, how very early, in the history of this

country, those intricate questions arose with Spain, that sub-

sequently were attended with such vast and increasing trouble.

l'^
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'' It is a fundamental principle, in all lawful governments, and

particularly in the constitution of the British empire, that all the

rights of sovereignty are intended for the benefit of those, from

whom they are derived, and over whom they arc exercised. It is

known, also, to have been held (or an inviolable principle by the

United States, while they remained a part of the British empire,

that the sovereignty of the king of England, with all the rights and

powers included in it, did not extend to them in virtue of his being

acknowledged and obeyed as king by the people of England, or of

any other part of the empire, but in virtue of his being acknow-

ledged and obeyed as king of the people of America themselves,

and that this principle was the basis, first of their opposition to, and

finally of their abolition of, his authority over them. From these

principles it results, that all the territory, lying within the limits of

the states as fixed by the sovereign himself, was held by him for

their particular benefit, and must equally, with his other rights and

claims in quality of their sovereign, be considered as having devolv-

ed on them in consequence of their resumption of the sovereignty

themselves. In support of this position, it may be further observed,

that all the territorial rights of the king of Great Britain within

the limits of the United States, accrued to him from the enterprizes,

the risks, the sacrifices, the expense in blood and treasure of the

present inhabitants and their progenitors. To Spain, claiming

the territory about the Mississippi by the right of conquest, it

is answered, that a right founded on conquest being only co-exten-

sive with the objects of conquest, cannot comprehend the circum-

jacent territory. That if a right to the said territory depended

on the conquests of the British posts within it, the United States

have already a more extensive claim to it than Spain can acquire,

having, by the success of their arms, obtained possession of all the

important posts and settlements on the Illinois and Wabash, rescued

the inhabitants from British domination, and established civil gov-

ernment -in its proper form over them. They have, moreover,

established posts on the strong and comniandinc: situation near the

mouth of the Ohio, whereas, Spain has a claim by conquest to no

post above the northern bounds of West Florida, except that of the

Natchez, nor are there any other British posts below the mouth of

fhe Ohio for their arms to be employed against. That, whatever



THK.VTY OF '9o WITH SPAIN. oOL

extent ought to be ascribed to the right of conquest, it roust be

admitted to have limitations, which in the present case, exclude

the pretensions of his catholic majesty. If the occupation by the

king of Great Britain of points within the liaiits of the United States,

as defined by charters dorivod from the said king, when consti-

tutionally authorized to grant them, makes them lawful objects of

conquest to any other power than the United States, it follows,

that every other part of liie United States, that now is, or may

hereafter fall into the hands of the enemy, is equally an object of

conquest. Not only New-York, Long Island, and the other islands,

in its vicinity, but almost the entire states of South Carolina, and

Georgia might, by the interposition of a foreign power at war with

their enemy, be forever severed from the American confederacy,

and subjected to a foreign yoke. But is such a doctrine consonant

to the rights of nations, or the sentiments of humanity ? Does it

breathe that spirit of concord and amity, which is the aim of the

proposed alliance with Spain? Would it be admitted by Spain,

herself, if it affected her own dominions? VVcr«, for example, a

British armament by a sudden enterprise, to get possession of a

sea port, a trading town, or maritime province in Spain, and

another power at war with Britain should, before it could be re-con-

quered by Spain, wrest it from the hands of Britain, would Spain

herself, consider it as an extinguishment of her just pretensions ?

Or would any impartial nation consider it in that light ? As to the

proclamation of the king of Great Britain of 1763, forbidding his

governors in North America to grant lands westward of the sources

of the rivers falling into the Atlantic Ocean, it can by no rule of

construction militate against the present claims of the United

States. That proclamation, as is clear both from the title and

tenor of it, was intended, merely to prevent disputes with the

Indians and an irregular appropriation of vacant land to individuals,

and by no means either to renounce any parts of the cessions made

in the treaty of Paris, or to afl'ect the boundaries estabHshed by

ancient charters. On the contrary, it is expressly declared, that

the lands and territory prohibited to be granted, were within the

sovereignty and dominion of that crown, notwithstanding the reser-

vation of them to the use of the Indians.*' " The river Mis-

sissippi will be a more natural, more distinguishable, and more pre-

•1
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cise boundary than any other that can be drawn eastward of it, aiui

consequently will be less liable to become a source of those dis-

putes which too often proceed from uncertain boundaries between

nations. As this territorji lies v^ithin the charter limits of particu-

lar states, and is considered by them a:i no less their property than

any other territory within their limits. Congress could not relin-

quish it without exciting discussions between themselves and those

states. The territory in question contains a number of inhabitants,

who are at present under the protection of the United States, and

have sworn allegiance to them. These could not, by voluntary

transfer, be subjected to a foreign jurisdiction, without manifest

violation of the common rights of mankind, and of the genius and

principles of the American government." " Congress have

the greater hopes, that the pretensions of his catholic majesty on

this subject will not be so far urged as to prove an insuperable

obstacle to an alliance with the United States, because they conceive

such pretensions to be incompatible with the treaties subsisting

between France and them, which are to be the basis and substance

of it. By article eleventh of the treaty of alliance, eventual and

defensive, the possessions of the United States are guaranteed to

them by his most christian majesty. By article 12th of the same

treaty, intended to fix more precisely the sense and application of

the preceding article, it is declared that this guarantee shall have

its full force and effect the moment a rupture shall take place

between France and England. The next object of the instructions

is the free navigation of the Mississippi for the citizens of the

United States, in common with the subjects of his catholic majesty.

On this subject, the same inference may be made from article

seventh of the treaty of Paris, which stipulates this right in the

amplest manner to the King of Great Britain, and the devolution of

it to the United States, as was applied to the territorial claims of

the latter. Besides, as the United States have an indisputable right

to the possession of the east bank of the Mississippi for a very

great distance, and the navigation of that river will essentially

tend to the prosperity and advantage of the citizens of the United

States that may reside on the Mississippi, or the waters running

into it, it is conceived that the circumstance of Spain being in

possession of the banks on both sides near its mouth cannot be
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lieemed a natural or equitable bar to the free use of the river.

But, notwithstanding the equitable claim of the United States to

the free navigation of the Mississippi, and it? great importance to

them, Congress have so strong a disposition to conform to the

desires of his catholic majesty, (hat they have agreed that such

equitable regulations may be cnterod into, as may be requisite

security against contraband, provided the point of right be not

relinquished, and a free port or ports, below the thirty-first degree

of north latitude, and accessible to merchant ships, be stipulated to

them. The reason %vhy a port or ports thus described, was requir-

ed must be obvious. Without such a stipulation, the iVee use of

the Mississippi would, in fact, amount to no more than a free inter-

course with New-Orleans and other parts of Louisiana. From the

rapid current of this river, it is well known, that it must be navi-

gated by vessels of a peculiar construction, and which will be unfit

to go to sea. Unless, therefore, some place be assigned to the

United States, where the produce carried down the river, and the

merchandize arriving from abroad may be deposited till they can

be respectively taken away by the proper vessels, there can be no

such thing as a foreign trade. There is a remaining consideration

respecting the navigation of the Mississippi, which deeply concerns

the maritime powers in general, but more particularly their most

christian and catholic majesties. The country, watered by the

Ohio, with its large branches, having their sources near the lakes

on one side, and those running north-westward and falling into the

other side, will appear from a single glance on a map to be of vast

extent. The circumstance of its being so finely watered, added to

the singular fertility of its soil, and other advantages presented by

a new country, will occasion a rapidity of population not easy to

be conceived. The spirit of emigration has already shown itself

in a very strong degree, notwithstanding the many impediments

which discourage it. The principal of those impediments is the

war with Britain, which cannot spare a force sufficient to protect

the emigrants against the incursions of the savages. In a very

few years after peace shall take place, this country will certainl}'

be overspread with inhabitants. In like manner, as in new settle-

ments, agriculture, not manufactures, will be their employment.

They will raise wheat, corn, beef, pork, tobacco, hemp^ flax, and
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in the southern parts, perhaps, rice, and lndi<rn^ in great quantitic?.

On the other hand, their consumption oC (orcign manufactures will

be in proportion, if they can he exchanged for the produce of their

soil. There are but two channels through which such commerce
of the west can be carried on; the lirst is down the river Missis-

sippi, the other up the rivers having their sources near the lakes,

thence, by short portages to the lakes on the rivers falling into

them, through the lakes and down the St Lawrence. The first

of these channels is manifestly the most natural and by far the most

advantageous. Should it however, be obstructed, the second will

be found far from impracticable.

" So fair a prospect could not escape the commercial sagacity of

Great Britain. She will embrace it with avidity. She would

cherish it with the most studious care, and, should she succeed in

fixing it in that channel, the loss of her exclusive possession of the

trade of the United States might prove a much less decisive blow to

her maritime pre-eminence and tyranny than has been calculated."*

It ought to be mentioned in this place, that during Mr.

Jay's negotiations at Madrid, Spain had no minister or repre-

sentative in this country. Mr. Jay left that court in '82,

leaving William Carniichacl, who had been secretary of lega-

tion, as charge d' affaires. In '85, (July,) a charge d' affaires,

D. Diego Gardoqui, was received and accredited by Congress,

from Spain. Upon the arrival of 1). Diego Gardoqui at Phi-

ladelphia, the negotiation was transfen rd to this country, and

Mr. Jay, tlien Secretary of State for Foreign Affairs, was au-

thorized, by a special commission of Congress, to treat re-

specting the boundaries. The subject was beset with a new

difficulty, from the circumstance,^ that England, in her treaty

of 'S3 with this country, acknowledged the claim of the Uni-

1. •
;

if
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- These instructions are long and valuable. We have only ventured

to extract a few detached portions of tlicni. The state papers on the

3Iississippi and the western boundary, are j)repared with uncommon

care and ability ;—they are, probably, not surpassed by any other docu-

ments that the Congress of the confederation, during the war, have

left on record;—all, titles to the gratitude, applause and admiration of

all posterity.

A
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ted States to the lands bordering on tlic Miss, i|)|»i to iic

north of the nortliern boundary of West Florida, and tran^M-

red all lierrij^ht in the naviyution of that river. Shortly after

the treaty, the Sprniisl. govcniinu't protrsiod aj^air.^t th.c

transfer, as in their opinion the I'^nglish had ceded v. hat they

did not own. Tito anan^renient with Spain riniained in tho

hands of the Secretary of State tdl the dissolution of the con-

federation in '89.

This was the most dilficidt, intricate, and vexatious ne-

gotiation undertaken by that government. Separate from

the delays, to wiiieh all discussion with tho court of the

Escurial is necessarily incident, and, in this case, from the

unreasonable demands made by that government, the busi-

ness was further and greatly embarrassed by a division of sen-

timent in the American Congress ;—a division unfortunate-

ly arising altogether from local influence and considerations.

The northern portion of tho confederation, that is to say, Nvw-

Hampshire, Massachusetts, llhode-lsland, Connecticut, New-

York, New-Jersey, and Pennsylvania, were in favour of con-

cluding a commercial treaty with Spain upon terms of reci-

procity, and upon condition of forbearing the use of the Mis-

f'issippi for twenty-five or thirty years, below the northern

boundary of the United States to the ocean. This arrange-

ment did not, of course, include access to the possessions of

Spain in the new world ; for it had always been one of the

fundamental maxims of that court to exclude all mankind

from their American shores. A treaty of this description

would certainly have been favourable to America, if the posi-

tion, then assumed, had been correct, namely, that the navi-

gation of the Mississippi was at that period of little impor-

tance ; that it would not become valuable in twenty-five or

thirty years ; and that it could not be called a sacrifice to for-

bear the use of a thing we do not want. These doctrines,

formally maintained in Congress thirty-five years ago, will,

perhaps, create no surprise in the minds of those, who are

acquainted with the situation of the western country during

the early discussion with Spain. The navigation of the Mi--
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sissippi certainly did then nppcar of trifling value, and, consi-

dering the amount of population in the Atlantic states, the

great quantities of land, there still unoccupied, the little ac-

curate knowledge possessed of the territory beyond the Alle-

ghany, there were slight reasons, indeed, for anticipating the

vast wealth and population, to which that district has since

so rapidly risen. In soinp of tlie states, that are now powerful

and have a numerous population, there was not at this period

even a settler. With Spain* at the south, and England at the

north, both powerful nations, and neither desirable neighbours,

it was certainly diliicult to imagine what temptations could

attract into unexplored regions emigrants from the borders of

the Atlantic.

Tliis appears to have been the first question, on which the

states were seriously divided according to their geographical

limits. The matter occupied an unusual portion of the atten-

tion of Congress ;—a greai variety of propositions were made
in relation to it, but no chai>ge took place in the votes. The
five states south of Pennsylvania, viz : Maryland, Virginia,

North Carolina, South Carolina, and Georgia, were constant-

ly opposed to the northern, and consequently in the minority.

We have already said, that the Secretary for Foreign Afi'airs

was directed to prepare a treaty on the basis of a perfect com-

mercial reciprocity, for a term of twenty-five or thirty years,

and to stipulate a forbearance of the navigation during that

period, though the right to the navigation was by no means

intended to be ceded by that act.f On this question the

northern portion of the confederation prevailed. It was vehe-

mently and in a most persevering manner, opposed by the

* Spain claimed both the Floridas, and contended that West Florida

pxtendcd up the Mississippi higher than the limit indicated in the trea-

ty of this country with England, though in the year '8G she had not

clearly determined upon what boundary she should fix.

t The resolution, directing him to conclude a treaty on this basis, as

an ultimatum, was adopted by Congress on the 30th August '86,

flioufirh he was instructed to insist on the boundaries.

P.-i
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soulli ; l.iit part of tho opposition wns fouiulod in doctrines,

that would not nt this <lay Ik; (Mjiisidcrcd very sound hy any

portion ofth(! Union;—scntiiiuMits, ontirtly iit variance with

the provisions of the treaty of comnierco made with France,

with thi general principles attempted to he inserted in all our

treaties with FiUrope, and with the obvious poliey of the

country,—more especially that, which administrations are now
attemi ting to inculcate. We allude to the objection made to

the du( trine of reciprocity proposed as the basis of the; Sj)a-

nish treaty. We shall extract a paragraph from a report made
on the subject :

—

" How contrary would such a stipulation (reciprocity) be to the

policy of Great Britain, to the policy of her navigation act, an act,

which gives to her own subjects in their intercourse with ail other

nations, the high privileges and immunities, they do not enjoy. To
the wisdom of this act, and her other regulations in commerce, it is

owing, that she hath attained to such a height of power and gran-

deur on the seas, as to be at the same time the terror and the ad-

miration of the world, that her subjects have obtained 'uch com-

mercial wealth and astonishing resources, ns to be able to support

her in the most splendid enterprises, and the longest and most dif-

ticult wars, that her councils could devise, or the change of for-

tune expose her to."

It is somewhat unusual to hear the celebrated commercial

regulations of Cromwell,* regulations within a few years pub-

licly condemned by one of the wisest, most ingenuous, as well

as experienced statesmen England has ever known, receive

such remarkable applause in a country, whose whole ambi-

tion and policy have been to break through the navigation

acts and colonial systems of the European powers, and whoso

greatest wealth has been accumulated under the relaxations

of those measures rendered inevitable by wars, or the progress

of sound views on commercial subjects. But it was a just

* The "act of navigation," considered as the foundation of all subse-

quent proceedings, was originally passed October Otli, 105J, and tlion

fully adopted on the restoration of Charles II.

I
1

";', (1

n 1



•
t

: I

V '

'i A'

IVs'-

I is

,J08 rUKATY OF' ''[),'} WITH .SJ'Arx.

^louiul oi' objection, thai the |)ioposcd yj)ani.sli treaty was not,

Jii reality, vcciprtxuil ; for wc wore to have those advantages

only in Spain and the Canaries ; but were excluded from the

r!rilli|)i!ics a;id the Spanish possessions in America. Another

eroiind was, also, perfectly legitimate and reasonable, and, as

time has proved, unanswerable :

—

" As to the snrrenJer or forbearance of the use of the navigation

of the l\lis3issii)pi for the term proposed and for the consideration

proposed, (the right of the United States to dismember the go-

vernment being out of the question,) it is inadmissible upon the

principle of the right, and, independent of the right, upon the high-

est principles of national expedience, which apply even if the com-

mercial project were an advantageous one. The states, who have

ceded them, and the confederacy at large, look up to the western

lands as a substantial fund for the discharge of the public debt.

The value of these lands will depend, in a great measure, on the

navigation of the Mississippi. By the contract with Virginia, it is

stipulated, that the Wv^stern country shall bo divided into states,

and admitted with the rights of the original states into the confe-

deracy. The spirit of this compact is, that the territory should re-

tain all its rights, and have them promoted under the patronage of

Congress. This act would, therefore, be a direct violation o*" it,

and have a tendency to fix the weight of population on one side of

ti\c continent only."—" By the second article of the confederation

of these United States, each state retains its sovereignty, freedom,

and independence, and every power, jurisdiction, and right, which

is not therein expressly delegated to the United States in Congress

assembled. This is a fundamental law of the nation, and the pow-

ers granted in the ninth article, to make treaties, must be constru-

ed in subordination to it. No treaty, even of peace, entered into

by the United States in Congress assembled, extending to a cession

or suspension of the rights of any of the states without their con-

sent, can, therefore, be valid, much less can such a treaty of com-

merce, which in point of political necessity can never be so pres-

sing. 5?

The report ol a commercial treaty with Spain produced an

alarming sensation in the west. The Spaniards had been

w
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prcvcnteil by the peoplo iVoin trading up the river ; their

goods at Vinconiies and Illinois seized, and they, themselves,

jncaicncu with boing driven from the mouth of the Missis-

sippi. The citizens cxpiesscd great indignation at the con-

duct of Congress ; t!»ey considered themselves sold to the

Spaniard, (leserted by their government, and the boonofl'ered

them, of transporting their goods to die ware-houses of New-
Orleans, was regarded, not only as a cruel insult, but as a

treacherous sacrifice of property. Afl'airs had arrived at such

a crisis, that men spoke seriously of throwing off their alle-

giance, and seeking the protection of a foreign country.

A vast emigration had suddenly taken place to the west at

the close of the war. Great numbers of the inhabitants of

the Atlantic states, oppressed with taxes and impoverished

with debt, crossed the mountains, where they found land very

cheap, and a soil exceedingly rich. They had an enemy in

the savages, and in the relentless, monopolizing system of the

Spaniards. But nature had been so {)rofuse in her best gifts

to that region, and the Atlantic states were wasting under

such an accumulation of debts, struggling with bad govern-

ments and highly excited parties, alniost approaching, in some

instances, to rebellion and anarchy, that settlers soon arrived

in crowds on the banks of the great western rivers. While

Congress was discussing the points of a treaty, a nation was

created there. The question, toucliing the navigation of the

Mississippi, was to them a vital one ; and so remarkable is the

water conmiunication in that country, that the inhabitants,

most deeply planted in the interior, farthest removed from the

outlet of this " father of rivers," were equally concerned in

the decision of this controversy But it was not the navigation

of the Mississippi alone, from which Spain intended to ex-

clude the United States. She proposed to confine them

within the Alleghanics. As early as '62 this design of that

court was manifest. Dr. Franklin mentions it in a letter to

the Secretary for Foreign Aflairs, and advises Congress to ad-

here both to the navigation and to the boundary of the Mis-
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sissippi. ^Thc confederation did not succeed in making a

treaty or arrangement of any kind with Spain. That coun-

try appeared disposed to agree to nothing, or in other words,

she had not determined whnt she should claim. The time

having nearly approoched w hen the federal government was

to be organized, no sort of progress having been made in the

negotiation, and great uneasiness still existing in the public

mind on the subject of the navigation. Congress dismissed this

tedious and vexatious business in September '88, by the fol-

lowing resolution :

—

" Resolved, That the free navigation of the river Mississippi is

a clear and essential right of the United States, and that the same

ought to be considered and supported as such. Resolved, That

no further progress be made in the negotiations with Spain by the

Secretary for Foreign Affairs, but that the subject, to which they re-

late, be referred to the federal government, which is to assemble

in March next."

At the organization of the federal government, Mr. Carmir

chael of Maryland, originally the secretary of Mr. Jay, re-

mained at Madrid as charge d'atTaires of this country. He
was not engaged in any negotiation, and our affairs with

Spain remained in the situation, in which they were left by

the confederation till the latter part of the year '91. At that

time, an intimation was otlicially given, that Spain was dispo-

sed to treat at Madrid on one of the subjects then unsettled,

viz., the navigation of the Mississippi. This notice related

to a matter of too great importance to this country to be ne-

glected, though the former conduct of the Spanish court, or

of the agents of that government in the United States, could

not inspire much confidence that the business would be

brought to a speedy or satisfactory termination. Commis-

sioners v.'cre, however, appointed without delay to proceed

to Madrid. Mr. Carmichael and Mr. Short, then charge at

Paris, were named for that purpose. Their commission was

afterwards extended to include the boundaries and a com-

mercial arrangement. As to the latter part of it, the United

'4- •
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States proposed to place Spain on the footing of the most fa-

voured nation. We had, at that period, treaties with France,

Prussia, Sweden and Holland on that basis. Spain was

equally entitled to the privilege with either of ihcie last named
powers. Indeed, she was the only European nation, with the

exception of France, that had declared war against England

during the revolution, though England became involved with

Holland before the peace of 'S3. The other points to regu-

late were those of the navigation and the limits of the Missis-

sippi. We cannot do better than quote, from a report of the

Secretary of State of '91, some remarks on one of these sub-

jects, particularly as the navigation of the Mississippi was

among the most important questions brought into discussion

since the independence of the country :

—

" Our right to navigate the Mississippi from its source to where

our southern boundary strikes it, is not questioned, it is from that

point downwards only that the exclusive navigation is claimed by

Spain ; that is to say, wh.?re she holds the country on both sides,

to wit, Louisiana on the west and Florida on the east.

" Our right to participate in (he navigation of that part of the

river also, is to be considered under

" 1. The treaty of Paris of 1763.

" 2. The revolution treaty of 1782-3.

" 3. The law of nature and nations.

"1. The war of 1755—1783 was carried oa jointly by Great

Britain and the thir*' en colonies, now the United States of Ameri-

ca, against France and Spain. At the peace, a right was secured

to the subjects of Great Britain to navigate the Mississippi in its

whole breadth and length, from its source to the sea, and expressly

that part which is between the island of New Orleans and the

right bank of the river, as well as the passage both in and out of

its mouth ; and that the vessels should not be stopped, visited, or

subjected to the payment of any duty whatsoever. These are the

words of the treaty, article vii. Florida was, at the same time, ce-

ded by Spain, and its extent westwardly was fixed to the lakes

Pontchartrain and Maurepas and the river Mississippi ; and Spain

received soon after from France a cession of the island of New

I I
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Orleans, and all the country she held westvvardly of the Mississippi,

snbject of course to our right of navigation between that country

and the island previously granted to us by France. This right was

not parcelled out to us in severalty, that is to say, to each the ex-

clusive navigation of so much of the river as was adjacent to our

several shores, in which way it would have been useless to all,

but it was placed on that footing on which alone it could be worth

any thing, to wit, as a right to all to navigate the whole length of

the river in common. The import of the terms and the reason jf

the thing prove it was a right of common in the whole, and not a

several right to each of a particular part. To which may be added

the evidence of the stipulation itself, that we should navigate be-

tween New-Orleans and the western bank, which, being adjacent

to none of our states, could be held by us only as a right of com-

mon. Such was the nature of our right to navigate the Mississippi,

as far as established by the treaty of Paris of 1763.

" 2. In the course of the revolutionary war, in which the thirteen

colonies, Spain, and France, were opposed to Great Britain, Spain

took possession of several posts held by the British in Florida. It

is unnecessary to inquire whether the possession of half a dozen

posts scattered through a country of seven or eight hundred miles

extent could be considered as the possession and conquest of that

country. If it was, it gave still but an inchoate right, as was be-

fore explained, which could not be perfected but by the relinquish-

ment of the former possession at the close of the war ; but certainly

it could not be considered as a conquest of the river, even against

Great Britain, since the possession of the shores, to wit, the island

of New-Orleans on the one side, and Louisiana on the other,

having undergone no change, the right in the water would remain

the same, if considered only in its relation to them; and if consi-

dered as a distinct right, independent of the shores, then no naval

victories obtained by Spain over Great Britain in the course of the

war gave her the colour of conquest over any water which the

British fleet could enter. Still less can she be considered as having

conquered the river, as against the United States, with whom she

was not at war. We had a common right of navigation in the part

of the river between Florida, the island of New-Orleans, and the

western bank, and nothing which passed between Spain and Great

"^!,
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Britain, either during tlie war, or at its conclusion, could lessen

that right. Accordingly, at the treaty of November, 1782, Great

Britain confirmed the rights of the United States to the navigation

of the river, from its source to its mouth, and in January, 1783,

completed the right of Spain to the territory of Florida by an ab-

solute relinquishment of all her rights in it. This relinquishment

could not include the navigation held by the United States in their

own right, because this ri^ht existed in tharnsrlves only, and was

not in Great Britain. If it added any thing to the rights of Spain

respecting the river, between the eastern and western banks, it

could only be that portion of right which Great Britain had retain-

ed to herself in the treaty with the United States, held seven weeks

before, to wit, a right of using it in common with the United States.

" So that as, by the treaty of 1 763, the United Stales had obtained

a common right of navigating the whole river from its source to

its mouth: so, by the treaty of 1782, that common right was con-

firmed to them by the only power who could pretend claims against

them founded on the state of war; nor has that common right been

transferred to Spain by either conquest or cession.

" 3. ifwe appeal to this, as we feel it written on the heart of man,

what sentiment is written in deeper characters than that the ocean

is free to all men, and their luvers to all their inhabitants ? Is

there a man, savage or civilized, unbiassed hy habit, who does not

feel and attest this truth ? Accordingly, in all tracts of country

united under the same political society, we find this natural right

universally acknowledged and protected by laying the navigable

rivers open to all their inhabitants. When their rivers enter the

limits of another society, if the right of the upper inhabitants to

descend the stream is in any case obstructed, it is an act of force

by a stronger society against a weaker, condemned by the judg-

ment of mankind. The late case of Antwerp and the Scheld was

a striking proof of a general union of sentiment on this point ; as

it is believed that Amsterdam had scarcely an advocate out of Hol-

land, and even there its pretensions were advocated on the ground

of treaties, and not of natural right. (The commissioners would do

well to examine thoroughly what was written on this occasion.)

The commissioners will be able, perhaps, to find, either in the prac-

tice or the pretensions of Spain, as to the Douro. Tagus, and Gua

40

;[ii

li" (

|.:,;i.

^^ ;('!

;
!

'



;
;',.(.

U'
'H.",

1^ ^^

il !i'

ill

f''<:

H

;|.!v

31^ theatv of 96 with spain".

ilian!^, some acknowledgments of this principle on the part of that

nation. This sentiment, of right, in favour of the upper inhabi-

tants, must become stronger in the proportion which their extent of

country bears to the lower. The United States hold 600,000 square

miles of inhabitable territory on the Mississippi and its branches,

and this river and its branches afford many thousands of miles of

navigable waters penetrating this territory in all its parts. The in-

habitable grounds of Spain below our boundary and bordering on

the river, which alone can pretend any fear of being incommoded by

our use of the river, are not the thousandth part of that extent.

This vast portion of territory of the United States has no other

outlet for its productions, and these productions are of the bulkiest

kind. And in truth their passage down the river may not only be

innocent, as to the Spanish subjects on the river, but cannot fail to

enrich them far beyond their present condition. The real interests

then of all the inhabitants, upper and lower, concur in fact with

their rights.

" If we appeal to the law of nature and nations, as expressed by

writers on the subject, it is agreed by them, that were the river,

where it passes between Florida and Louisiana the exclusive right

of Spain, still an innocent passage along it is a natural right in

those inhabiting its borders above. It would indeed be what those

writers call an imperfect right, because the modification of its ex-

ercise depends in a consit'erable degree on the conveniency of the

nation through which they are to pass. But it is still a right as

real as any other right, however well defined ; and were it to be

refused, or to be so shackled by regulations not necessary for the

peace or safety of its inhabitants, as to render its use impracticable

to us, it would then be an injury, of which we should be entitled

to demand redress. The right of the upper inhabitants to use

this navigation is the counterpart to that of those possessing the

shores below, and founded in the same natural relations with the

soil and water. And the line at which their rights meet is to be

advanced or withdrawn, so as to equalize the inconveniences re-

sulting to each party from the exercise of the right by the other.

This estimate is to be fairly made with a mutual disposition to make

equal sacrifices, and the numbers on each side are to have their

due weight in the estimate. Spain holds so very small a tract of

'U
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habitable land on either side below our boundary that it may in

fact be considered as a strait in the sea ; for though it is 80 leagues

from our boundary to the mouth of the river, yei it is Only here and

there in spots and slips that the land rises above the level of the

water in times of inundation. There are then and ever must be

so few mhabitants on her part of the river that the freest use of

its navi«?a<ion may be admitted to us without their annoyance. For

authoriiies on this subject, see Grot. L. 2. c. 2. § 11,12, 13, c. 3. §

7, 8. 12. Puffendorf, L. 3. c. 3. § 3, 4, 5, G. WoilTs Inst. § 310,

311, 312. Vattel, L, 1. § 292. L. 2. § 123 to 1.39.

" It is essential to the interests of both parties that the navigation

of the river be free to both, on the footing on which it was defined

by the treaty of Paris, viz. through its whole breadth. The chan-

nel of the Mississippi is remarkably winding, crossing and re-cross-

ing perpetually from one side to the other of the general bed of

the river. Within the elbows thus made by the channel there is

generally an eddy setting upwards, and it is by taking advantage of

these eddies, and constantly crossing from one to another of tiiem,

that boats are enabled to ascend the river. Without this right the

whole river would be impracticable both to the Americans and

Spaniards.

" It is a principle that the right to a thing gives a right to the

means without which it could not be used, that is to say, that the

means follow the end. Thus a right to navigate a river draws to

it a right to moor vessels to its shores, to land on them in cases of

distress, or for other necessary purposes."*

The government had been engaged in its Spanish negotia-

tion for twelve years. Some of the nations of Europe, such

as Austria, had refused to receive and acknowledge our minis-

ters, and although this might be matter of regret, it could not

be of complaint. But Spain, early in the revolution embark-

lt;i;. 1

1

,!

* On the subject of the navigation of rivers, we refer the reader to

the articles of the Congress of Vienna of 1815, respecting the naviga-

tion of the Rhine, the Neckar, the Main, the Moselle, the Meuse and
the Scheld, particularly, State Paper No. IG.—" Regulations for the

Free Navigation of Rivers." (Schoel), Recueildes Pieces Officielles,

&c. Tom. viii.)
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ed as an associate a<;ainst the comnion encrny, had in other

respects manifested a conduct, far, indeed, from being friend-

ly. During hostilities, America had not rendered that coun-

try any essential services ; she was contending for her inde-

pendence with very feeble means , and, instead of being able

to confer obligations, she sought assistance from foreign

states. Spain entered into the contest, not certainly in con-

sequence of any contract or convention with the United

States; but stimulated, probably, by the prospect of aggran-

dizement in her American colonies.

Mr. Short, having arrived in Madrid, the commissioners

Averc regularly received and accredited in the beginning of

February '93. The negotiation was conducted with Don
Diego Gardoqui, who had been a charge in America. But

it was soon ascertained, that Spain was not at that time dispo-

sed to admit the limits, or the navigation of the Mississippi.

Circumstances were quite unfavourable for the success of this

undertaking. The threatened rupture between England and

Spain, on account of the seizure of the English settlement in

Nootka sound by Martinez in 1789, had been prevented by

the convention of the Escurial of 1790. In '93 the National

Convention declared war against Spain ; a measure, which

at the moment appeared an act of desperation ; it was cer-

tainly an unnecessary proceeding, for Spain had given France

no other cause of war than an application to the convention

in behalf of Louis XVI. Soon after this event, Spain joined

the league against France by a treaty signed with Lord St.

Helens at Madrid, in May '93. And, in the course of the

year, all the European powers, with the exception of Sweden,

Denmark, the grand Duchy of Tuscany, Swisserland, and the

republics of Genoa and Venice, became parties to this coali-

tion. France appeared in the act of being crushed ; and

Spain, having the support of England, and being a principal

member of an alliance, which could well be considered irre-

sistible, felt herself better able to maintain her unjust preten-

sions in North America, than she had done in any former
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year. Some considerations, personal to the Spanish minister,

also, presented obstacles to the termination of the negotia-

tion. Mr. Gardoqui, who had resided in the United States

during the confederation, and had been an eye witness of the

weakness of that government, of its feeble and imcertain con-

trol over the states, of the apparent discord and divisions that

existed in the country, more especially on the Spanish sub-

ject, of the tardy and ineftectual manner in which the provi-

sions of treaties had been enforced, of the unsatisfactory au-

thority, with which it was invested in relation to foreign pow-

ers, had naturally imbibed an impression, that a government,

composed of such disjointed and jealous parts, could neither

be strong nor permanent. Tlie minister very frankly said, he

did not believe, that the northern, middle and southern states

could be brought to act in concert against a foreign enemy,

nor could their efforts ever cause much apprehension, as the

government had no navy. This conviction added to the re-

luctance expressed by the court of Spain, to enter into a trea-

ty with us. The old court of France, also, opposed formerly

the claims of the Americans in this quarter, an opposition, the

effects of which were still felt at Madrid. We have ample

proofs of this fact in a letter from the French minister at

Aranjuez to M. de Vergennes, made public, when the bu-

reaus of the ministers of Louis XVI. were seized upon by the

constituent assembly :

—

" The cabinet of Madrid thinks it has the greatest interest not

to open the Mississippi to the Americans, and to disgust them from

making establishments on that river, as they would not delay to

possess themselves of the commerce of New-Orleans and Mexico,

whatever impediments should be opposed to their progress, and

that they would become neighbours the more dangerous for Spain,

as, even in their present weakness, they conceive vast projects for

the conquest of the western shore of the Mississippi. Montmorin

adds, " that Spain is decided to make the savages a barrier between

her possessions and those of the Americans, that it would oppose, if

necessary, other obstacles to their progress, and that his christian
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majesty could not give to his catholic majesty n greater prool oi

his ntlachmeui, than in employing his influence in the United States

to ilivert their views from (he navigation of the Mississippi."

The instructions of the commissioners, in relation to the

boundiiry and the navii?ation, were n the natnre of a sine qua

non. But they believed it was not lor the advantage of the

United States to break oH'the negotiation at once, though no

doubt could icmnin of the impossibility of obtaining those

conditions ut liiut niouKiit.

We shall interrupt this narrative to relate a few circumstan-

ces, that properly belong to the diplomatic history of Spain,

though not immediately connected with this particular ne-

gotiation. The Indians on our southern borders were the

causes of the same misunderstanding with the Spaniards,

as those of the northern portion had been with the English.

It was extremely difficult to avoid mutual jealousy, irrita-

tion and recrimination. These aborigines, native indepen-

dent nations, inhabited a territory, which they actually own-

ed ; not acquainted with the rules that direct the intercourse

of civilized people, they did not possess any accurate no-

tions on the subject and propriety of neutrality ; their modes

of life were such, that if they committed acts of hostility,

it was not easy to detect them, and their friendship being

easily purchased, it was still more difficult to trace the foreign

influence, to which tiioy were subject. Their territory was,

also, infested by numbers of white men, whom vices or a rest-

less disposition had led from their own country, and whose

artifices and influence over the Indians were often attended

with pernicious consequences. The United States, in their

diplomatic relations with Spain and Great Britain, have suf-

fered an unusual portion of inconvenience and mischief from

the existence of these tribes on their frontiers, equally una-

voidable with the wrongs and outrages, to which the natives,

themselves, have been necessarily exposed—wrongs and out-

rages which it seems the order of nature, however difficult to

comprehend, or much to bo deplored, that barbarous nations

^i
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siiould always encounter, when tlicy conic in contact with ci-

vihzed ones. The Creeks, Chickasaws, (,'hoctaws, Chcrokecs,

and other warhke tribes, had their residence on the rrt)ntiera

of the boundaries of (leorgia and the Spanish possessions.

These tribes, powerful and numerous, well supplied with arms

and ammunition, committed various acts of aggression on our

borders, and they probably did not spare the Spanish. Some
of them had been engaged with (ireat Britain iii the revolu-

tion war against us, others were, at this time, coimected with

Spain by treaties of friendship and alliance, and others again

were on the same footing with the United States, These va-

rious circumstances, and the situation and alliances of the

different tribes readily led to irritation, often to murders, and

desolations. It is not necessary to give a detailed account of

the remonstrances and complaints of the Spanish commission-

ers in relation to unprovoked Indian hostility, and the crimi-

nal interference of the United States. But they all appear to

have been unfounded. They arose from misapprehension on

the part of Spain. The frontiers of that nation had uncjues-

tionably suffered from the acts of the Indians. Smarting

from the incursions of these marauders, and provoked with

the United States for resisting their pretensions in the west,

the Spaniards, naturally enough, attributed to the American

government those aggressions, which, in truth, were caused

by the peculiar condition and circumstances of the Indian

tribes.

It is, however, certain that, after war was declared by
France in March '93, hostile armaments were organized in

Kentucky against the dominions of Spain on the Mississippi,

not only by foreigners, but, also, by American citizens. We
have already alluded to the great degree of uneasiness that

existed in the western country on the subject of the naviga-

tion of the Mississippi. Information was given to the depart-

ment of state, that four foreigners had left Philadelphia for

Kentucky in the month of October, furnished with authority

from the French minister to engage and enlist men, whether
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citizens or not, on any jmit oltluii route, to undcrtakn nno.v«

pc(liti<»n a«5uiiist tin; Spanisli setllcinrnts, of \vlii<'li tlio ulti-

mate ol)je<'t uas the coiKiut-st of Ncvv-Orleuns. They were,

also, sup|>lic(l with money and bhmk niihtary eoniniissions.

It was clearly proved, ihatanuniber of American eitizeuH had

received conunissions, thai preparationsof provisions and am-

munitions were- made, and that a military force was or«ianizetl

within the limits of the I'nited States, anil alxMit tosetoui on

n military expedition against the domimons of Spain. Tins

business had a serious aspect. President Washinij;ton ol)s< r-

ved, in ainessaj^e to Con«2;ress, the scheme " sets public order

at defiance, and places the peace of the United States in the

discretion of miauthorized individuals." A proclamation was

issued without delay, forbidding the entcrprize, and the ne-

cessary orders sent to the United States oflicerson the points

threatened. A correspondence, also, took place between Mr.

Jeflerson and the governor of Kentucky on the subject. The

governor was oliicially informed of these hostile proceedings,

and his assistance recjuested in maintaining the laws of the

country and of nations. A wrong impression appears to have

been entertained there at tliat time respecting the powers ol

the general government, the more remarkable, as, in the pain-

ful controversy with Mr. Genet, the executive had repeatedly

and very recently exercised the power vested in it by the

constitution and by statute, (act of May 2, 1792,) of requiring

the aid of the governors of states in cases precisely similar to

those which occurred in Kentu(;ky. The governor intimated

a doubt, whether he had a right to restrain men from leaving

the state with arms and ammunition. We shall presently

quote his own words. This was the beginning of the Fede-

ral government ; and, connected with the controversy with

France, it may well be called its crisis. These instances of

reluctance in the states to comply with therequishionsof the

national executive, not only show with remarkable distinct-

ness the difficulties the government had to surmount at its

first setting out, but they illustrate, in the most intelligible
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vx\\ pijiciinil \v!iv, lh«' k'jjiliiniUr' st fipo and atlioii n\ ili.*

t'ojistitulioii :

—

" I hiivfi proat doubts, oven if the} do a((t!in|)t to rarry llieii' pi tii

into cxoculion, (prnvitled tlioy inaiiaiie tlu'ir busini'Ss \\\\U pru-

dence,) wliellicr there i^" any legal autliority to restrain or punish

them, at least, before they have actually accomplished it, for if it

is lawful for one citizen of this Htato to leave it, it is e(|ually so lur

any number of them to do it. It is, also, lawful for them to carry

Avith them any quantity of provisions, arms, and ammunition, and

it this act is lawful in itself, there is nothing but the particular

intention with nhich it is done, that can posHibly make it unlaw ful.*'

Tliu rollowiiig extracts from a letter of the Secretury of

State, comprise iho whole of the argument in defence of the

constitutional exercise of power required by the executive;

—

••' That foreigners should meddle in the affairs of a government

where they happen to be, has scarcely ever been tolerated, and is

often very severely punished. That foreigners should point the

force of a nation agamst its will, to objects of hostility is an inva-

sion of its dignity, its tranquillity, and even safety. Upon no prin-

ciple can the individuals on whom ^uch guilt shall be fixed, bid

the government to wait until their numbers shall defy the ordinary

animadversions of law, and tmtil they arc incapable of being sub-

dued by the force of arms." " Nor is this oflence of foreign-

ers expiated or lessened by an appeal to a presumed right in the

citizens of Kentucky to enlist under such banners without the

approbation of their country. In a government instituted for the

happiness of the whole, with n clear delineation of the channels in

which the authority derived from them, must flow, can a part only

of the citizens wrest the sword from the hands of those magistrates,

whom the whole have invested with the direction of military

power ? They may, it is true, leave their country, they may take

arms and provisions with them, but if these acts be done not ou

the ground of mere personal liberty, but of being retained in a

foreign service for purposes of enmity against another people,

satisfaction will be demanded, and the state to which they belong

cannot connive at their conduct without hazardiig a rupture."

" The laws have rendered it lawful for the President, in case of
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invasion, lo call forlh the militia, or to issue his orders for that

purpose to such oiricer of the militia as he shall think proper.

They have empowered him to call forth the militia of one state

for tiie suppression of an insurrection in another under certain

circumstances, and to subdue by the militia any combinations against

the linvs which may be too powerful for ordinary judicial proceed-

ings «

Tlie American commissioners, at the court of Madrid, hav-

ing found in the state of public affairs in Europe insupera-

ble difficulties to the successful^ termination of their mission,

Mr. Carmichael returned to the United States, leaving Mr.

Short as minister resident.*

In the spring of '95, a great change became apparent in the

situation and feelings of that court. Spain had been unsuc-

cessful in the war vi'ith France, and the alliance with England

was unpopular. A fatal disagreement had taken place in the

Mediterranean between the English Admiral Lord Hood and

the Spanish Admiral Langara, and the French armies of the

Western Pyrenees, having taken Roses, Pampeluna, and

j»ained other advantages, were advancing rapidly on the line

of the Ebro. The Spanish government, having neither men
nor money left, suddenly extricated itself from the dangers

with which it was then enveloped, by a peace signed at Basle

in July '95. This peace, extremely popular at Madrid, was

negotiated under the auspices of Manuel Godoy, at that time

Duke of Alcudia, become since every where famous by the

name of Prince of Peace, a title conferred on him as a com-

y)liment to liis successful efforts on that occasion.f Spain

'!;

il .

'r
,

'

it

* Diu'inj^ the first administration under the constitution, 8pain was

represented in this country by Messrs. Jaudenes and Viar, In the

capacity of commissioners or ministers resident.

t The royal order, by which this title was granted to Manuel Godoy,

is of so singular a character that wc venture lo present an extract of it

to the reader :—" It is my desire," says Charles IV., " that besides his

usual arms, and other emblems of dignity, he shall bear, in his quality

o\' Prince of Peace, above the ducal coronet, a .Tanus, or head, Avith
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escaped a political revolution, and the overthrow of the

younger branch of the Bourbons on its throne, with which it

was then menaced by the French armies. But by this treaty

the Court of Aranjuez recognized the authority of that gov-

ernment, which had demolished its elder branch in France,

and did little more than delay its own annihilation. Tliough

the peace of Basle was forced upon Spain, a foreign writer

has well observed, that the best commentary upon it is to be

found in an expf. " n of the proclamation of Joseph Bona-

parte, issued at Cordova in 1810 :
—" When an extraordinary

revolution expelled from the throne in France the reigning

family, the Spanish branch should either not have laid down
its arms till it had been re-established, or should expect itself

some day or otiier to be drivenfrom the throne of Spain.
^^

The exhausted state of Spain, the ill success of the coalition

of '93 against France, from which she was, however, released

by the treaty of Basle, though not without suffering her full

share of damage, and the rapidly decaying condition of her

marine and commerce presented a favourable opportunity for

renewing the negotiations respecting the Mississippi. The
reputation which the treaty of Basle had given the Prince of

Peace, made him ambitious of more distinction in the same

career. His court, threatened with a war by the United States,

and exceedingly alarmed by the determined disposition of

the inhabitants of the Western States, particularly the state

of Kentucky, (whose celebrated resolutions at Lexington in

the year '94, have now passed down the smooth, quiet stream

of oblivion, together with so many other political acts in this

country, which, at the time, seemed to forebode nothing less

than the dissolution of the union,) could expect to derive little

benefit from a continued delay and evasion. In the coalition

of '93, Spain gave the first indication of that decline and

two faces, as a testimony of the wonderful [irudencc he has shown on
the occasion of this peace ; for, in reaUty, the prudent man should be

provided witli two faces, both to observe the past and the future," &<•.

r ' i
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decrepitude, of which we have since witncssec" lie miserable

consummation. Until this period, that celebrated people had

retained in Europe a large portion of the influence which

their ancient and well earned renown most legitimately con-

Jcrred on them. With the old governments of the continent

Spain had easily kept an equal pace ; but when circumstances

brought her in contact with France, then fresh, youthful, and
aspiring, or with the firm, vigorous, and well matured govern-

ment of Great Britain, it was soon perceived that her glory

and strength existed only in tradition. The Spanish court

was, undoubtedly, impressed with a sense of its own weakness,

M ith the palsy of its institutions, and it anxiously considered

ill what way it could best retire from the contest. Her geo-

graphical situation fortunately permitted her to be for several

years a mere spectator of the perilous events of those times,

for it was quite evident that until a political regeneration

took place among her people, war would bring her nothing

but disgrace, disaster and impoverishment. But the treaty of

Basle placed Spain in a situation certainly new as it regarded

England. That power, on account of its navy and colonial

possessions, was capable of doing Spain a great deal more

mischief than France. This circumstance, probably, had

some influence in the final negotiation respecting the Missis-

sippi.

Thomas Pinkney, of South Carolina, having been nominated

llie preceding November, envoy extraordinary, arrived in Ma-

drid in '95, before the conclusion of the peace with France.

He was sent from London as a special minister, with instruc-

tions to propose a settlement. Spain finally made a sacrifice

of the limits and the Mississippi, but it was done with the

utmost reluctance. It was not till October that the treaty

was signed.* Though Spain had, no doubt, determined to

\k I 1

* Tliis is a treaty of Iriondsliip, limits, and navigation. It contains

no stipulations respecting connnercc, as it relates to the intercourse of

the two nations : it defines the right of search, but not tliat of block-
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make the .sacrifice in the last extremity, so much delay was

again resorted to, that Mr. Pinkney demanded his passports

to return to England. This treaty, usually called the treaty

ade, and contains the usual stipulation on the head of trade with an
enemy's ports :

—

" Art. 2. The southern boundary of the United States, which divides

tlieir territory from the Spanish colonies of East and West Florida,

shall be designated by a line beginning on the river Mississippi, at tho

northernmost jjart of the thirty-first degree of latitude north of the

equator, which from thence shall be drawn due east to the middle of

the river Apalachicola, or Catahouche ; thence along the middle thereof

to its junction with the Flint ; thence strait to the head of St. Mary's

river, and thence down the middle thereof to the Atlantic ocean.

" Art. 4. It is likewise agreed, that the western boundary of the

United States, which separates them from the Spanish colony of Loui-

siana, is iu the middle of the channel, or bed of the river Mississippi,

from the northern boimdary of the said states, to the completion of the

thirty-first degree of latitude north of the equator. And his catholic

majesty has likewise agreed, that the navigation of the said river, in its

whole breadth, from its source to the ocean, shall be free only to his

subjects and the citizens of the United States, unless he should extend

this privilege to the subjects of other powers by special convention.

" Art. 5. No treaties, except treaties of peace, to be made by one

party, with the Indians living within the boundary of the other.

" Art. 7. Citizens and subjects, vessels and effects, not liable to

embargo, or detention, for any military expedition, &c. by either party.

" Art. 21. Differences occasioned by losses sustained by American

citizens, from Spanish captures, to be referred for decision to com-

missioners.

"Art. 22. And, in consequence of the stipulations contained in the

fourth article, his catholic majesty will permit the citizens of the

United States, for the space of three years from this time, to deposite

their merchandises and effects in the port of New-Orleans, and to

export them from thence without paying any other duty than a fair

price for the hire of the stores ; and his majesty promises either to

continue this permission, if he finds, during that time, that it is not

prejudicial to the interests of Spain; or if he should not agree to con-

tinue it there, he will assign to them, on another part of the banks of

the Mississippi, a.i equivalent establishment." This treaty was signed

the 27th dav of October 171tr>.

"h-l
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iA' San Lorenzo el Real, was properly a treaty only of limits

and navigation ; for it did not contain any commercial regu-

lations. The boundaries both to the south and the west

were fixed agreeably to the demands of the United States.

They are to be found in the 2d and 4th articles. The whole

breadth of the Mississippi was ceded during the term of the

treaty for navigation, though his catholic majesty was author-

ized to cede, by a special convention, the same to any other

nation. A right of deposite for goods at New-Orleans, on

condition of paying a reasonable price for storage, was
obtained, and a condition that if the same right was not

renewed, another place of deposite should be granted. The
principle, that the flag covered the merchandize was also

recognized, and contrabands were remarkably curtailed. The
firmness and perseverance of the government in refusing to

conclude a treaty without a recognition of the limits and navi-

gation, were well rewarded in the end. While the mouth of

the Mississippi remained closed, the fertile territories of the

western waters were substantially withheld from all the bene-

fits of a market, the population checked, the price of land

kept down, and the people themselves, were not only in some

degree beyond the just control and influence of the national

government, but it could not be expected, they should feel

the same degree ofattachment to the union as the inhabitants

of the Atlantic states, who were enjoying all possible pros-

perity under the protection of its laws.

Every step of the negotiations of this country with Spain

has been marked with delays and difliculties. It was 15 years

before Spain would consent to consign in a treaty the legiti-

mate limits of the United States, and, yet, the only boundary

that could reasonably give rise to controversy, the southern

boundary of Georgia, (for Great Britain ceded in '83 the

Floridas to Spain without any specific limits, and to the United

States her own claims to all territory north of the 31st de-

gree of north latitude,) was a very slight obstacle to the ter-

mination of the negotiation. After all. this boundary was not

si;.'
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(Iravvii, nor the Spanisli troops withtlrawii till '98, three years

after the signature and ratification of the treaty of San Loren-

zo el Real. Under die provisions of the 3d article, Mr. Andrew

EUicot was appointed, on the part of the United States, com-

missioner to run the soutiiern boundary ; he repaired to

Natcliez as soon as possible after the ratification. But the

country was not evacuated till '98, though by the 2d article,

all troops, garrisons, and settlements, were to be withdrawn

within the space of six months after that formal act. An
equal delay took place in the running of the boundary line,

'riiis tardy execution of the treaty was justified under various

pretences. The Spaniards had been at some expense in

erecting new or repairing the old fortifications, and it was not

stipulated whether they siiould be demolished, or left standing.

Now, it is a new idea in diplomacy, that to withdraw, means

to demolish. When it is the intention of the parties that

works should be destroyed or p;ud for, it is always so stipulated.

When a coui.try is ceded, it is ceded in statu quo, unless

otherwise agreed. In this case, ihe Spanish troops were

to evacuate, and were allowed to take their "goods and

effects" with them. The same expression, as to withdrawing,

occurs in the treaty between the United States and Great

Britain. The troops were withdrawn and the works left stand-

ing. In the same year ('83), Great Britain ceded the Floridas

to Spain, and her troops evacuated the territory without

demolishing the fortifications. No maxim in public law is of

higher and more general authority, than that " it is not allow-

ublc to interpret what has no need of interpretation." The
American government subsequently consented that the forti-

fications should be demolished. The Spaniards, also, refused

to evacuate the W^alnut Hills, a principal post on the eastern

bank of the Mississippi, near the confluence of the Yazoo and

that river, a degree and a half to the northward of the boun-

dary line. They alleged, it was necessary to retain this post

in order to protect Upper Louisiana against an English expe-

dition from Canada ; Spain having declared war against Eng-

land in October "90. This expedition could not. proceed

V ill
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Avithoiit violating the territory of the United States, and every

possible assurance was furnished, that no such enterprise had

ever been contemplated. Even if this pretence was well

founded, the Spaniards obviously had no right to retain . ^rri-

tory or fortifications formerly ceded. The other pretexts

were equally frivolous, and destitute of defence. We refer

the reader, for the details of this transaction, to Mr. Ellicot's

Journal, published in 1803.

A short time after this difficulty was overcome, and a de-

tachment of American troops put peaceably in possession of

the country, a very alarming and distressing event took place

at New-Orleans. From the time of the ratification of the

treaty, not only the navigation of the Mississippi had been

fully enjoyed, but the right of deposite, under the22d article,

had been constantly used, and been found highly beneficial.

Spain was allowed, under the provisions of the treaty, to sus-

pend this right at the expiration of three years, at the parti-

cular spot of New-Orleans. But that period having passed,

nay, the seventh year of the privilege being entered upon,

no suggestion having been given, that it was prejudicial to

the interest of Spain, on the contrary, the parties appear-

ing to derive great advantages from it, there was no cause to

apprehend, that the right would be revoked. The act of the

intendant Morales, suspending the right of deposite, promul-

gated the 2d Oct. 1 802, excited, therefore, as much surprise,

as alarm and indignation. We shall insert the decree issued

on this occasion ; and it is necessary to remark, that these

difficulties, though the act of the intendant was disowned by

the Spanish government, were not entirely removed till the

final transfer of Louisiana to the United States :

—

" As long as it was necessary to tolerate the commerce of neu-

trals, which is now abolished, it would have been prejudicial to

the province, had the intendant, in compliance with his duty, pre-

vented the deposite in this city of the property of the Americans,

granted to them by the 22d article of the treaty of friendship, li-

mits and navigation of the 27th October, 1795, during the limited
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term of tliree years. When the publication of the ratliication of

the treaty of Amiens,* and the re-establishment of the communica-

tion between the Enpflish and Spanish subjects took place, that in-

convenience has ceased. Considering that the 22d article of the

said treaty takes i'rom mo the power of continuing^ the toleration,

which necessity required, since after the fulfilment of the said

term, tb's ministry can no longer consent to it, without an express

order of the king : Therefore, and without prejudice to the expot*-

tntion of what has been admitted in proper time, I order, that from

this date, the privilege, which the Americans had, of importinj^

and depositing their merchandize and effects in this capital, shall bo

interdicted.

Under the head of France, \vc have given an account oC

the transfer of Louisiana to thi.s country. That subject does

not belong at all to this part of our history ; as Louisiana, at

the time of the cession, was the property and in the posses-

sion of France. Spain, however, was exceedingly opposed to

this arrangement, and sliowed great reluctance to evacuate

the territory. In the outset, a formal protest was made by

that court against the transfer ; but she was induced in the

end to withdraw it, and to give her consent to the convention

of April, 1803, between France and the United States.f Wo
are not acquainted with the secret history of the treaty of St.

* It is very evident, that the pacification in Europe induced the in-

tendant to revoke the deposite, in order that the trade might fall into

the hands of the Spaniards ; for, while the war continued, they could

not conduct it.

f The ground of the opposition of Spain to the transfer of Louisia-

na, separate from any secret articles that may have existed in th^j

treaty, undoubtedly was, that France had not fulfilled on her part the

conditions, in consideration of which the retrocession was made. It is

not our purpose to enter into the intricacies of the negotiations of that

period. It is sufficient to remark, that the secret treaty of St. Ilde-

Ibnso of 1800, the treaty of Luneville of 1801, and of Madrid of the

same year, created the modern kingdom of Etruria, for the benefit of

the prince of Parma, who had married a daughter of Charles IV. oi"
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Ildefonso, by which Louisiana was " retroceded to France."

The third article is the only one that is known, and that has

been already quoted. But it has usually been said, that to

the transfer was annexed a condition, cither that France

should not cede Louisiana to any other power, or if she should

hereafter wish to alienate it, the preference should be given

to Spain. There is little doubt, that there was some secret

stipulation or other of that kind ; for the very news of the

transfer to the United States, awakened not only surprise, but

even indignation in Spain. It is well known, that the Spa-

nish government, at first, refused to acknowledge the validity

of it; and did not, as it was, yield the whole province, without

an angry and protracted discussion, which had nearly involved

the two countries in a war. Indeed, taken in connexion with

the suspension of the deposite at New-Orleans, and the de-

predations on our commerce, a committee of the House of

Representatives of Congress reported, in January, 1806, that

there was ample cause for a formal declaration of war with

Spain.

The difficulties this country has had with Spain, respect-

ing boundaries and territories, were, indeed, remarkable.

We may attribute this circumstance in some degree to the ig-

norance generally existing respecting the countries in descrip-

tion ; they had never been surveyed, and in the treaties with

France, Spain, and England, by which they had often chang-

ed owners, their limits were never accurately described. In

particular, the article of cession of. Louisiana by France to

Spain, and who, according to the Spanish order, was the eventual suc-

cessor to that throne. In consideration of this creation, Louisiana,

the duchy of Parma and Placentia were transferred to France ; and

it is supposed, that the prince of Parma, become of Etruria, signed,

soon after, a renunciation of the Spanish tlirone. In 1607, by the con-

vention of Fontainbleau, Etruria was ceded to Napoleon Bonaparte,

and the reigning family transferred to a government styled Northern

Lusitania, made out of the Portuguese provinces of Pntre Duero y

Minho-
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this country, was most likely to lead to doubt and controver-

sy, for the language was of an unusual ilescription to employ

in describing the bounds of a territory. The discussion re-

specting the portion of West Florida to the westward of the

Perdido, began between the two governments at the time of the

cession of Louisiana, in 1803, and was not concluded till 1810,

when, the Bourbon family in Spain having been dethroned,

the United States thought it imprudent longer to delay en-

forcing their right. Possession was accordingly taken of that

territory by Governor Claiborne in 1810, by order of the Pre-

sident.—The negotiation, concerning the eastern as well as

western boundaries of Louisiana, were not only tedious and

vexatious, but exceedingly intricate. Of the western limits,

we shall speak hereafter ; at present, we shall give a brief ac-

count of the eastern. The boundary of Louisiana, when in

the hands of the French, before the treaty of 'G3, extended

on the east to the river Perdido. The country farther to the

east of that, part of which has since been called West Flori-

da, was then known by the general name of Florida. The
celebrated treaty of peace and friendship between England,

France, and Spain, signed at Paris in '03, changed the own-

ership of this territory. That treaty extinguished, apparently

forever, the dominion of France in North America, for what

she did not cede to Great Britain, she ceded to Spain, though,

in strict accuracy, western Louisiana, with the island of New-
Orleans, was transferred to Spain by a secret convention, sign-

ed at Paris in November 'G2, the day the preliminaries of the

definitive treaty were signed. This was done by France to

remunerate Spain for parting with Florida to England. The
treaty of '63 made Great Britain mistress of all the North

American continent to the east of the Mississippi, with the ex-

ception of the island of New-Orleans. It is, also, very im-

portant to bear in mind, that it changed the boundaries, as

well as the ownership of Louisiana, separating the eastern

portion from the great mass, and transferring it to England.

4

•Hi!



ill i't>.« TRCATV OF '0.") WITH SPAI.V.

li';. ,

iJ''^'
EV '''

1
^'

h''

H ,*

hi: • '

V '
V '

. 1

t%-\

i:-:

1/ I- :
% \:

li •! "

Eft
'!'

'

m

Thai govornniont imimMliatcIy uiiilod tlial portion of Louisiana

with l-'loiida, formed two territories, scfjurated by tlic river

Apaiachicola, and ealled thcni I'ast and West I'lorida. Tlic

circumstance of this transfer, and the separation of the terri-

tory into two districts, (for before the treaty of '03, neither

East nor West Florida was known in geography,) was the ori-

gin of the controversy between Spain and tlie United States,

respecting the boundaries of Louisiana. Tlie opposition of

Spain was influenced by her unwiUingness to abandon Louisi-

ana, and by irritation at the President's prochmiation of Mo-

vember 1804, erecting tlie territories and the waters of the

Mobile into a collection district, declaring them to be within

the boundaries of the United States, and establishing a cus-

tom-house there.—We have,* already, said that the transfer

of Louisiana to the United States, was made in 1803. It was

described in the manner following ; the words, which we are

under the necessity of repeating here, though already quoted

under the head of France, title Louisiana, are taken from the

secret treaty of St. Ildefonso, of 1800. " Ilis catholic majes-

ty promises and engages on his part to retroccde to the French

republic, the colony or province of Louisiana, with the same

extent it now has in the hands of iS/wt??, and that it had ivhen

France possessed it, and such as it should be after the treaties sub-

sequently entered into between Spain and other states." This lan-

guage is apparently ambiguous, and can only be understood

by attending carefully to the history of the various cessions.

In justification of withholding the country between the Iber-

ville and the lakes and the Perdido, Spain contended that

France could only convey to the United States the rights she

had acquired from Spain, and by the treaty of 1800. Spain

retroceded to France what she (Spain) had received from

France in '02, that is to say, a territory bounded on the east

by the rivers Mississippi and Iberville, and the lakes Maurepas

and Pontchartrain. But of the territory eastward of this line,

- rhnp. »v. Ct^ssion of JiOuisiann.
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called afterwards by the English West Floridii, and ceded the

same day by France to Englnnd, Spiiiii nr.vor received the

least portion. She never owned a s(|uare mile of tiiis territo-

ry, either before or after the treaty of 'G;3. S|)uin could,

therefore, never give back or rctrocedc to France, a district

she had never owned. This word, retrocede^ was intcirpreted

by the Spanish minister with slrictnoss. The tieaty, itself,

being called a treaty oi re(roressinn, iho whole movement and

action of the instriinuMit depended on that word ; and it would

be no compliment to the parties to that act to attribute to

them the use of a vague unmeaning term. The treaty of J 800

must, therefore, be considered entirely in reference to that

word retrocession. Spain, said D. Pedro Cevallos,* possesses

Florida as Florida.-. "She received that district from England

in '83. " His Britannic majesty cedes and guarantees to his

catholic majesty, eastern and western Florida." (art. 5th.)
•

When France ^^ possessed" it, therefore, and when she deliver-

ed it to Spain, it had the same extent as when in the " hands

of Spain" ai the time of the " retrocession." France made a

complete cession to England. The territory, after 'G3, was

in all respects English, but after '83 it became equally Spa-

nish. These two acts arc, in themselves, entirely distinct,

and have no reference to any foimer boundaries of Louisiana.

A new territory was erected in the hands of a new govern-

ment, and called Florida. From that period we lose sight of

the original eastern boundary of Louisiana. Two territories

cannot be made to mean the same territory, nor can they be

legally incorporated in the same instrument by the same name
that are acquired at different times, by different names, and

from different parties, unless a special reference is made to

these circumstances. Spain received Louisiana from France

in '63, and Florida from England in '83. The title of Spain to

Florida is entirely independent of France. Another very great

^ This is the same ininisler who accompanied Fcrtlinaiid VII. to

Bayonnc in 1808. Sec E.xpogfis of D. .Juan Escoiqiiiz, and D. Pedro

revallo*.
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fliflicnlty, in the opiMion of Spain, proscntcd itHclf in this view.

Since '03, uli the country south of the ,Mi\ ilepreo of latitude

and east of the (bcrville, has Ikm-u caHcd Florida. But before

the treaty of that year, the liuiits of the French posHCssions

extended on thr north from the Mississippi to the Ohio and

Illinois rivers. It is, therefore, quite as correct to call thai

country about those rivers Louisiana, as it is the country about

the Mobile. Th«; style of Fiast and West Florida has been

recogniied in a variety of public documents, more especially

the treaties between Spain and England in '83, and Spain and

the United States in '9.'>. Part of the title of the governor of

the Havana is, captain-general of '•^ the FloruJas.^^ That

country is also called, on the maps, East and West Florida.

It is therefore . vident that this a|)pellation, tVcst Florida, was

known, not only in diplomacy, but also in geography, and that

when it was mentioned in any official public instruments, ci-

ther treaties, commissions, or proclamations, it was always de-

nominated IVest Flurida, and not Louisiana, or any portion of

Louisiana. If, therefore, in the treaty of 1800, it had been

the intention of the parties to include this district, it would

have been specifically named. No uncertainty need to have

existed, because the boundaries were perfectly run, and the

name every where known. If it had been the intention of

the parties to include West Florida, tliey would hive used

the words West Florida, and not employed a phrase so ex-

ceedingly vague and ambiguous. If the United States were

about to cede the state ofOhio, or Illinois, which at one time

belonged to France, and then to England, and was then known

by very difterent names, she would not have gone back to the

times when France or Engli-nd owned the country. She

would simply have described the cession under the appella-

tion of the state of Ohio, or Illinois. The simplest and most

intelligible language is alw ay? employed on such occasions.

It would have been absurd to have called it Louisiana, be-

cause it had once formed a part of that province. With the

same propriety we miglit call Ohio, Louisiana. It is, also,

Lll.
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absurd to deliver the territory with the Hanic and yet more ex-

tent,—same extent as when France possesHed it in '(i;{, and

same extent that it now has in ihu hunds of Spain,—il more,

obviously, it is not the Mamo. The phrase, " when France fwt-

sessed it,'''' not indicating u hxcd time* tor France possosscd it

under two very diflcront conditions, should be determined by

the clauses of the treaty ; and not be so interpreted as to

make those clauses inconsistent. If that expression refers to

a period anterior to 'G.3, it is <{uitc evident, Sjiain could not

comply witli the provisions of the treaty, for a large part of

Louisiana, as it was before the cession to Knglund in 'GJ, is

now Kentucky, and other portions of the United States. It

is not to be supposed, that the parties, having a full knowledge

of the subject, should have made a treaty, the provisions of

which are at variance, and which one of the governments

could not execute. It is certainly much more reasonable to

construe the treaty in such a manner, as that one of the par-

ties should have been able to comply with its provisions, and

moke the cession proposed. This interpretation Spain, ono

of the parties, puts on the treaty ;—the other party, France,

confirms this interpretation in Augtisl 1S04, tljc minister of

foreign relations, M. de Talleyrand, delivered the following

opinion on this subject :

—

" The eastern limits of Louisiana are indicated by the course of

the Mississippi and the Iberville, the lakes Pontchartrain and the

Maurepas. It is at this line, that terminates the territory ceded by

Spain to France. Franco had nothing to demand of Spain beyond

this limit, and as she has now transferred to the United States the

right she thus acquired, they cannot require of Spain a cession of

territory more extensive."

On the last clause of the cession, "s«fA as it mould he after

the treaties subsequently entered into between Spain and other

states" the Spanish government contended, that there were

but two treaties to which this language could apply ; that of

'83 between Spain and England, and of '95 between Spain

and the United States. The trcatv of '8.5 iravc his catlioli*'

i
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majesty llie territory of West Florida. This territory, acqui-

red by a different name, twenty years after the original ces-

sion of Louisiana, could, by no process whatever, be incorpo-

rated with ihc latter named province. It was an addition,

generally, to the possessions of Spain, but it could never be

considered a special one to the province of Louisiana. If the

United States should cede Oliio to Spain, it would be an ex-

travagant liberality of construction, to call it immediately

part again of its original province. Louisiana itself was dis-

membered, it had been witiidrawn from the government of

its original proprietor, difterent portions of it had belonged to

different states for a long period of time, had acquired new
names, and had boundaries exactly defined. It is certainly

the first example of the kind, that the simple act of a fresh

cession should cause all these names and boundaries to dis-

appear. The party, acquiring the possessions, may cause

them to disappear, and incorporate the whole again into one

territory. But Spain could not recognize a right of this de-

scription in a party to a second contract, in direct opposition

to the opinion of the parties to the first original instrument,

and to her very great cost and serious damage, where not a sin-

gle direct stipulation could be produced to authorise this vio-

lent proceeding. The treaty of '95, between Spain and the

United States, principally related to the boundaries of Louisi-

ana and Florida. So far, therefore, as it has any bearing on the

subject, it excludes West Florida from the reach of the treaty

of St. Udefonso.

The reader will observe, that the entire success of this rea-

soning, by which Spain supported her pretensions to this ter-

ritory, depends upon the single point, what period is indicated

hy the possession of France. That is, after all, the clause in the

cession, that ought to determine the boundaries. The Ame-

rican government contended, that this period was one ante-

rior to the year '63, for France divested herself of both por-

tions of Louisiana on the same day. The cast she ceded to

England, and the west to Spain, When Franco, theroforo.
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possessed Louisiana, it was an entire province. She never

possessed it as Spain has since done. France could not cede

an exact boundary to the United States, because that had not.

been agreed on in the treaty of St. Ildefonso. The treaties of

'63, and '83, and '95, had changed exceedingly the limits of

Louisiana ; and the only legitimate mode of making an undis-

puted cession, was not to include, or exclude any territory

specifically. In the transfer to America, the original article

of the treaty of St. Ildefonso is employed; and, though that

treaty is called a treaty of retrocession, the word is of no other

importance, than as it expressed the act of the treaty bet-

ter than any term could do. Besides, France once pos-

sessed Louisiana, and a cession to her by any power of that

territory would be a retrocession. The single general action

cf this instrument concerns that province. France was the

first European state that owned it, and it once held as much
of the province as any other power has since held. Whatever,

therefore, was ceded to France, whether a large or a small

portion, must have been a retrocession. Still, this word is of

little importance, because three distinct phrases, or specifica-

tions, are introduced to define the extent of the cession. We
shall very briefly state the substance of the reasoning on tliesc

three points. 1st. "The colony or province of Louisiana,

with the same extent it now has in the hands of Spain." This

is a very easy matter to determine. We have, simply, to in-

quire what portion of Louisiana was in the hands of Spain

when the treaty of St. Ildefonso was made. All Louisiana,

to the eastward of the Mississippi, from the 31st degree of

north latitude to the northern limits of the United States, had

been ceded by France to Great Britain, by the treaty of '63,

to which Spain was a party. It is the 7th article, and is in

these words :—" His most christian majesty cedes and gua-

rantees to his Britannic majesty the river and port of Mobile,

and all the territory he possesses on the left bank of the Mis-

sissippi, with the exception of the city and island of New-
Orleans." (Martens.) This same tcrritorv, to the north of the
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31st degree, was confirmed, (art. 2,) to the United States, by

Great Britain, by the definitive treaty of peace and amity.

Again, this territory was further confirmed to the United

States, by the treaty of alliance of '78, (art. G,) and by the

2d and 4th articles of the treaty of friendship, limits and

navigation, of '95, between Spain and the United States. It

is evident, therefore, that this specification does not touch

a square mile, for not a square mile of it was in the hands of

Spain in 1800. 2d. "The same extent that it had when

France possessed it." This was in the year '63, or anterior to

that period. That is to say, all France then possessed, and

which had not been subsequently ceded to other powers,

according to the exception of the first specification ; other-

wise, this clause would have included all that Spain had

ever owned, which neither France nor Spain obviously could

cede, for it belonged to a third power. A reference to its

state, anterior to '63, necessarily excluded all subsequent mo-

difications of the territory, in consequence of new names ha-

ving been given to any part of it ; for a part of Louisiana re-

mained in the hands of Spain, under a new denomination.

Great Britain called that portion, ceded by the treaty of '63,

West Florida, and Spain might have called some part adjoin-

ing Mexico by some otiier name. Therefore, to avoid embar-

rassment proceeding from a change of names, a period was

taken when those names did not exist. It follows from this

second clause or ppecification, that no part of the province

then in the hands of Spain, ever possessed by France, should

be excluded. 3d. " Such as it should be after the treaties sub-

sequently entered into between Sjmin and other states." The

treaty of '83, ceded West Florida to Spain. This, there-

fore, she did not acquire of France. But this portion falls

within the first specification, because it is now in the hands

of Spain, and within the second specification, because France

once possessed it. If Spain, instead of receiving, had ceded

West Florida, anterior to the treaty of St. Ildefonso, this third

*peciiication would have expressly excluded it. A treaty that

I 1
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enlarged the extent of the province could not diminish iho

extent of the cession. The treaty of '95 with the United

States excluded whatever was to the north of the 31st degree

and to the east of the Mississippi. That treaty, therefore,

brought nothing w'thin the reach of this 3d clause.

As the claim of the United States to this territory, in itself

of great importance, was undoibled, we have given the course

of argument in considerable detail ; and, though Spain ne-

ver presented any satisfactory answer or explanation, she re-

fused to deliver the country. The conduct of France, on this

occasion, was unfriendly in the extreme. She openly adopted

and defended the opinions of Spain ; and condemned the pro-

ceedings of the American government, in an unreserved and

gratuitous manner. We extract a single passage from a let-

ter of M. de Talleyrand, of December, 1804 :

—

"This result his imperial majesty will learn with real interest.

lie saw with pain the United States commence their differences

with Spain in an unusual manner, and conduct themselves tow^ rds

the Floridas by acts of violence, which, not being founded in right,

could have no other effect but to injure its lawful owners. Such

an aggression gave the more surprise to his majesty, because the

United States seemed, in this measure, to aviiil themselves of their

treaty with France, as an authority for their proceeding, and be-

cause he could scarcely reconcile with the just opinion which he

entertains of the wisdom and fidelity of the federal government, a

course of proceeding, which nothing can authorize towards a pow-

er, which has long occupied, and still occupies, one of the first

ranks in Europe."

The United States had, therefore, the whole influence and

power of France against her in this business ; for, from the

treaty of Basle to the year 1808, Spain was the steady, faith-

ful, and most useful ally of that power.

Although not entirely in course, we shall here conclude the

account of the eastern boundary of Louisiana. The negotia-

tions on the subject ceased in 1805 ; Spain prepared to de-

fend the possession of it.—and, undoubtedly, an attempt t^

r..-, I
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occupy it, on the part of the United States, would have led to

a war. The territory was of great importance to the Ameri-

cans, particularly on account of the waters of the Mobile, the

principal rivers of Alabama emptying themselves into this

bay ; which is the natural outlet of an exceedingly fertile

country of great extent. Before the cession of Louisiana,

the United States had attempted to buy the territory on the

ATobilc, of Spain. They claimed, also, for the citizens re-

siding on the Tombigbee and Alabama rivers, its free naviga-

tion to the ocean, as a natural right, and as secured by the

general principles of the laws of nations in similar cases. This

privilege, however, was not obtained ; for the Spanish autho-

rities on the Mobile continued to levy, from time to time, a

duty of 12^ per cent, on merchandise that passed through, for

or from the upper country. We have already said, that, in

1804, a collection district, under the usual custom house laws,

was established on the Mobile. The Spaniards complained

of this act, as a violation of their territory and sovereignty.

I>ut the American government attempted to exercise no fur-

ther jurisdiction over the territory, till the year 1810, when

the juncture of affairs in Europe made it extremely imprudent

to suffer their right to West Florida to remain any longer in

suspense.

In the year 1807, after the treaty of Tilsit, the emperor

Napoleon began the overthrow of the Bourbon d'/nasty in

Spain, by attacking Portugal. The progress of thifi business

is well known. At last, in 1810, Charles IV. and Ferdinand

All. being dethroned, the supreme junta of the Cortes dri-

ven to the isle of Leon and dissolved, and the English and

Portuguese armies appearing to be besieged, as it were, in the

celebrated linos of Torres Vedras, nearly at the extremity of

the peninsula on the west, there was every reason to suppose,

that the unprincipled project of the French emperor had suc-

ceeded ; and that the ancient monarchy of Spain and the In-

dies, upon whose possessions, in the expressive language of

in author of that country, the sun never set, was completely
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annihilated. The Spanish authorities in West Florida were,

by this revolution, and by the treaties signed by Charles and

Ferdinand, released from all obedience to the former Spanish

government. West Florida, itself, was divided into two par-

ties ; one, under the influence of governor Folch, was attached

to the mother country ; the other, said to be the most nume-

rous, directed by colonel Kemper, was desirous of a union with

the United States. This portion of the people held a conven-

tion at Baton Rouge, in the summer of 1 BIO, and addressed a

letter to the secretary of state, soliciting to be received under

the protection of the United States, and to have the privile-

ges enjoyed, under the constitution, by oiher citizens of the

union. They published a proclamation at the same time,

which was somewhat at variance with the claims of the Ame-
rican government on that territory. France, having obtained

possession of the Spanish government, and having originally

opposed the claim of the United States to West Florida,

would undoubtedly endeavour, as soon as possible, to get pos-

session of it. The Spanish colonies, with some exceptions,

were, themselves, exceedingly agitated with a spirit of revolt,

and several had declared themselves independent. A similar

state of things appeared to exist in West Florida. The Ame-
rican government had already forborne, for a long time, to ex-

ercise their undoubted rights, in regard to this territory. But

circumstances made it extremely dangerous to rely any longer

upon the success of this system. Orders were, therefore, sent

to Wm. C. C. Claiborne, in the autumn of 1810, to take pos-

session of the country, in the name of the United States, and

to incorporate it, for the time, with the Orleans territory.

This was effected without bloodshed. The motives of this

step are to be found in the proclamation issued by the Presi-

dent on that occasion. It is the first time the United States

had been comjielled to employ force to obtain possession of

their own country. Those parts of the states of Alabama

and Mississippi, that border on the gulf of Mexico, are com-

posed of the ancient territory of West Florida.
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This part of tlie account of tlie relations with Spain would

be quite imperfect without an examination of the western

boundary of Louisicina. Though this was finally settled at a

period not embraced by this work, ii propcrlj belongs to the act

constituting in 1803 a transfer of t!>at province, more espe-

cially as the negotiation-!, respecting this b;>undary, were

originally carried on at Madrid in 18 )1 and 5 by Messrs.

Monroe and Pinkney, at the same time with that relating to

the other frontier. This is not a .subject susceptible of tnuch

discussion ; for the right of the United States depends upon a

few plain facts, perfectly substantiated, though the t >pic, like

every other with the court of Spain, has led to a protracted

and minute correspondence.

The Sieurs Joliet and Marquette from Canada, penetrated,

as early as 1C73, down the Mississippi to the Arkansas.

Father Hennequin in ICSO, La Salle and Tonti in 1C82,

descended to the ocean, and named the country Louisiana,

placing it by the most solemn acts under the government

of France, and by making settlements, and building forts.

In 1685, La Salle landed with 240 persons in the bay St.

Bernard from France, and built two forts there. Louis

XIV., by letters patent in 1712, granted the commerce of

the country to Anthony Crozat, defining its boundaries as

all the land, coasts, and islands, situated in the Gulph of

Mexico, between Carolina on the east, and New and Old

Mexico on the west, with all the streams that empty into the

ocean within those limits, and the interior country dependent

on the same. We mention these few facts, in a very abridged

form, to show that France first discovered Louisiana, and,

according to the whole European practice, came into the

rightful possession of it :

—

" The principles, which are applicijble to the case, are such as

are dictated by reason, and have been adopted in practice by Eu-

ropean powers in the discoveries and acquisitions, which they

have respectively made in the new world. They are few, simple,

intelligible, and, at the same time, founded in strict justice. The

^rst of these is, that when any European nation takes possession
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of any extfitit of sea coast, that possession is understood, as extend-

ing into the interior country, to the sources of the" rivers, emptying

within that coast, (o all (heir branches, and the country they cover,

and to give it a right in exclusion of all other nations to the same.

It is evident that some rule or principle must govern the rights of
European powers in regard to each other in all such cases, and

it is certain, that none can be adopted in those, to which it applies,

more reasonable or just than the present one. Many weighty

considerations show the propriety of it. Nature seems to have

destined a range of territory so described, for the same society, to

have connected its several parts together by the ties of a common
interest and to have detached them from others. If this principle

is departed from, it must be, by attachmg to such discovery and

possession, a more enlarged or contracted scope of acquisition, but

a slight attention to the subject will demonstrate the absurdity of

either. The latter would be to restrict the rights of an European

power, who discovered and took possession of a new country, to the

spot on which its troops or settlements rested, a doctrine, which

has been totally disclaimed by ail the powers, who made discove-

ries, and acquired possessions in America The other extreme

would be equally improper, that is, that the nation who made such

discovery, should, in all cases, be entitled to the whole of the ter-

ritory so discovered. lu the case of an island, whose extent was

seen, which might be soon sailed round, and preserved by a few

forts, it may apply with justice, but in that of a continent, it would

be absolutely absurd. The great continent of America, North and

South, was never claimed or held by any one European nation, nor

was either great section of it. Their pretensions have been

always bounded by more moderate and rational principles. The
one laid down has obtained general assent. This principle was

completely established in the controversy which produced the

war of 1755. Great Britain contended that she had a right, found-

ed on the discovery and posse>;siou of such territory, to define its

boundaries by given latitudes in grants to individuals, retaining the

sovereignty to hers<!lf, from sea to sea. This pretension, on her

part, was opposed by France and Spain, and it was hnally aban-

doned by Great Britain in the treaty of 1763, which established

the Mississippi as the western boundary of jier possessions. The

!
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second is, that whenever one European nation makes a discovery

and takes possession of any portion of that continent, and another

afterwards does the same at some distance from it, where the

boundary between them is not determined by the principle above-

mentioned, the middle distance ii comes such of course. A third

rule is, that whenever any £ui-(>|)ean nation has thus acquired a

right to any portion of territory on that continent, that right can

never be diminished or afl^cted by any other power, by virtue of

purchases made by grants or conquests of the natives within the

limits thereof, it is believed that this principle has been admitted

and acted on invariably since the discovery of America, in respect

to their possessions there by all the European powers. It is par-

ticularly illustrated by the stipulations of their most important

treaties concerning those possessions, and the practice under them,

viz.: the treaty of Utrecht in 171% and that of Paris, 1763. la

conformity with the 10th article of the first mentioned treaty, the

boundary between Canada and Louisiana on the one side, and the

Hudson Bay and North Western companies on the other, was

established by commissaries by a line to commence at a cape or

promontory on the ocean in fifty-eight degress, thirty minutes north

latitude, to run thence southwestwardly to latitude forty-nine de-

grees north from the equator, and along that line indefinitely west-

ward. Since that time no attempt has been made to extend the

limits of Louisiana, or Canada, to the north of that line, or of those

companies to the south of it, by purchase, conquest, or grants from

the Indians. By the treaty of Faris 1763, the boundary between

the present United States and Florida, and Louisiana, was estab-

lished by a line to run through the middle of the Mississippi, from

its source to the river Iberville, and through that river, &c. to the

ocean. Since that time no attempts have been made by those states,

since their independence, or by Great Britain before it, to extend

their possessions westward of that line, or of Spain to extend hers

eastward of it, by virtue of such acquisitions made of the Indians.

These facts prove incontestably, that this principle is not onl^ just

in itself, but that it has been invariably observed by all the powers
holding possessions in America in all questions to which it applies

relative to those possessions. On the authority of the principle first

;ibove stated, it is evident that, by (he discovery and possession ol"

ii-L.
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the Mississippi^ in its whole length and the coast adjoining it, the

United States are entitled to the whole country dependent on that

river, the waters which empty into it, and their several branches

within the limits on that coast. The extent to which this would

go, it is not now possible to say, but the principle being clear,

dependent on plain and simple facts, it would be easy to ascertain

it. It is equally evident, by the application of the Sfcond principle

to the discovery miule by M. dc la Salle of the Bay of St. Bernard,

and his establishment iliere on the western side of the river Colo-

rado, that the United States have a just right to a boundary founded

on the middle distance between that point and the then nearest

Spanish settlement, which it is understood, was in the province of

Panuco, unless that claim should be precluded on the principle first

above mentioned. To what point that would carry us, it is equally

out of our power to say, nor is it material, as the possession in the

bay of St Bernard, taken in connexion with that on the Vfississippi)

has been always understood, as of right it ought, to extend to the

Rio Bravo on which we now insist."

The western boundary of Louisiana was established by a

treaty, rat'fied in 1821, at the mouth of the Sabine in the

Gulf of Mexico ; it proceeds along the west bank of that river

to the 32d degree of north latitude ; thence by a line north

to the river Arkansas, thence along the south bank of that ri-

ver to its source ; thence south or north, as the case may be,

to the parallel of 42 north latitude, and thence west to the

Pacific. The treaty, regulating this boundary, and which,

as far as the geography of the country is known, conforms to

the doctrines, for which America, through the whole of this

vexatious business, has always contended, was concluded at

Washington, in 1818.

It is now proper to return to the other parts of the negotia-

tion, undertaken by Messrs. Monroe and Pinkney at Madrid,

in 1805. Mr. Pinkney (Charles) of South Carolina, ap-

pointed minister plenipotentiary in June 1801, was the resi-

dent minister, and Mr. Monroe, minister at the court of St.

James, was joined with him in a special and extraordinary

11
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mission. The cxatniiiulion of the points in tlispiilc between

ih(! two conntries bc<ian in Jannnry IbO"). We have already

spoken of the bonndaries of Louisiana. The other topics re-

hitcd to illegal captures, an«l the suspension of the rif^ht of

•hiposite at New-Orleans. Spain never having denied the

propriety of making indemnity for ilh-iral captures by bona

fide Spanish privateers, this business had been arranged in

the convention of 18(42. But Spain suddenly refused to rati-

fy this instrument, though made under the eyes of the court,

because Louisiana had been ceded to the United States.*

Tiie illegal captures were those made by French privateers,

either within Spanish jurisdiction, or condemned in the Spa-

nisli ports before the month of September 1800, by French

consuls. The United States claimed indemnity for these

spoliations from Spain. But the claim was rejected. That

government contended that the convention of 1 800, between

France and the United States, released her from any obliga-

tion to pay for them ; and by a supplementary article to that

instrument, the American government agreed to make no de-

mand on France for captures or spoliation. It was done in

consideration of being exonerated from the weighty obliga-

tion imposed by the treaty of '78, involving the guarantee of

the French possessions. This has been explained under its

proper head. By this article of that treaty, the United States

avowed themselves satisfied on that subject. Now, if a

* Tbe Senate ratified this convention in 1804. We take this oppor-

tunity to say that the first minister plenipotentiary, sent by Spain to

this country, was the Clievalicr Carlos Martinez de Yrujo ; he arrived

after the treaty of95, and his commission was renewed in 1801, when
lie was created or became a marquis. He is supposed to liave been

rlie author of a paper, signed Verus, addressed to the native Ameri-

can, and published in the Aurora towards the close ofthe year '97.

He was the last Spanish minister in America, before the renewal of

the diplomatic intercourse on the restoration of the royal family. Da-

vid Humphreys, of Connecticut, was appointed a minister plenijiotrn-

^itirv to Madrid in Mav 'Pfj
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nation, in a tnnity ^vllll anolluT. duclurrs licrseirsalisliod fur

a claim a^^ainst a tliird, slio obviously can have; no i'urtiicr de-

mand a<Tuinst tlio third. This is a prin('i|)lo of eternal justice,

and not of municipal law. This defence on the part of Spain

would not admit of an answer, if the facts, assumed by that

government, were correct. The convention of I BOO released

only France from indenmity. There is no reference in it to

a third party. The American govcrmnent did not make a

demand on the French lor a wronf,', connnitted by any one of

their allies. Uut, in support of this principle, Spain presented

the following view of the case. From the year 'U5 to the

treaty of Amiens, France and Spain were allies, and at war

with England. France armed privateers in Spanish ports lo

cruise against English vessels. This was lawful ; but the vio-

lations she committed on neutrals out of the jurisdiction of

Spain, by means of these same privateers, were beyoml the

control of Spain. They were not acts done in Spanish wa-

ters, nor by Spaninh officers or tribunals. As a proof of this,

the French tribunals decided that the captured vessels should

be condemned. The court of cassation at Paris was full of

appeals from the Americans interested, supported by the

agents of that country. The American merchants them-

selves, therefore, considered the French responsible, for the

merchants appealed to the courts of that government for re-

dress. But Spain preserved the attitude of an independent

nation till the overthrow of the Bourbon dynasty in 1808, and

it would have been highly indecorous in the American go-

vernment to have intimated that she was not able to main-

tain her sovereignty within her own acknowledged jurisdic-

tion, as Spain never assumed this defence. Foreign govern-

ments would have been little justified in gratuitously present-

ing it to consideration, or for abstaining on that ground from

making perfectly legitimate demands. She had every exter-

nal attribute of a sovereign independent nation. She had

made an honourable and separate peace with Great Britain in

1801, and she was not at any. one period, in the condition of

!• i»
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u conquered country. M. i\v. Talleyrand, again, came to tiic

aid of the SpaniHli minister, if not with arguments, at least

with opinions unfavourable to the United States. We quote

from a letter written by him in July 1801, to admiral Travina,

ambassador of his catholic majesty at Paris:

—

" llcspcciing the second point in dispute, (indemnities,) which

your cxrolloncy docs mo the honour to speak of in your note, I

must say that I had previously no knowledp^c of it. And, indeed,

if I had been informed that his catholic majesty^s ministers had

carried their condescension for the government of the United States

so far, a!» to enj^age themselves towards it for indemnifying viola-

tions, prclonled to have been cominilteil by l'>ance, I should cer-

tainly have received onlcrs from my government to express the

dissatisfaction which France must feel on the occasion of so un-

seemly u deference, and this dissatisfaction would have been ex-

pressed still more warmly to the government of the United States

than to that of Spain. There is every reason to suppose, that the

court of Spain, by thus yielding to an improper demand, has em-

boldened the American government, and determined it to become

pressing and even menacing on this occasion. As for the rest, the

explanations formerly given to your court on this point, as well as

those, which have been authorized to be given to the government

of the United States by the chargu d'affaires of his imperial majes-

ty, must enable you to judge of the opinion formed by his majesty

on this question, which, having already been the subject of a long

negotiation, and of a formal convention between France and the Uni-

ted States, cannot again become a subject of discussion."

It will immediately occur, that the opinion of a French mi-

nister of foreign relations should not be entitled to much con-

sideration, for France was a party deeply interested. The

spoils of this confiscated property had been put in her trea-

sury, and if Spain should never be obliged to pay for it, Spain

would never have a demand to make on France. It is, also,

very evident, that in regard to these claims Spain was not a

party to the convention, and could not, therefore, be benefit-

»d by it. Spain never pretended that the claim on her for

sjioliutions comniittod by her own privateers was discharged
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l>y that coiivcntioii. VV o iirc iiut tiuan* lliat nIic could be:

jiistifKMl ill expecting an cxciniilion under tlic sariH' iiistrii-

incnt for spoliationn l>y I'^rt'iicli suhjct-tH within her I'lnits.

France was never released from lliis elaini, txcaiise llie I'ni-

tcd States never forinally niade it. Spain asserts that these

acts were committed l>y foreigners, hiit they wore not com-

mitted by stealth, nor were; they acts ot'sueh sudden, nnlook-

cd for violence, that the Spanish authorities had neither time

nor the means to interfere. Many of thes(! vessels w<re taken

lying in the Spanish ports, and all of them earri( <l before

French consuls, and condemned in public day. If the acts

had been done, as Spain asserted, without her jurisdiction,

there wouUI have been no pretence for a claim on her. It

is, moreover, the duty of •government to see that all foreisrners

in their intercourse with it are protected in the enjoyment of

those ri«];hts, to which they are entitled by the laws of na-

tions. It is, also, another well established ruh?, that every

government should be responsible for wronj^s, committed

within its limits by foreigners on other foit'igners. This rule

is founded on the plain consideration, that every government

is supposed sovereign within its own limits, whih' it remains

independent. Spain, in this particular case, was additionally

bound by the special provisions of the treaty of '!).'» to pro-

tect American i)roperty. France committed these spolia-

tions within the jurisdiction of Spain, and is is immaterial

whether France was eventually liable. The injiiry was done

in Spain ; Spanish laws were violated ; Spain IkkI cogniz;inco

of the case, and her government permitted the w rong ; repa-

ration was, therefore. du<! from her. It is true, the conven-

tion of 1800 released France from the churns, if she was

eventually answerable for them; but application had already

been made to Spain, and her d(MTiand would always be good

against France. No nation can undertake to adjust the con-

cerns of another without its authority, and no r(^lease aiven

by one party can allcct a third. France could not have madi;

a convention to compel Spain to pay lor all tho«(? demands.
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Jiy a similarity of reasoning she coulJ not release lier iiom

lliem.*

Spain refused at the time to do any thing on the subject of

the claims for spoliat'ons. She was closely allied with France,

then CAceedingly powerful, ar.fl her government did not ap-

prehend the fate with which they were threuteni d She had

made an unfortunate bargain with France respecting Louisia-

na ; she hud had a great deal of protracted angry correspond-

ence witlj the United States ; and numerous quarrels on her

frontiers, particularly respecting die Indians. Most of the

concerns of the American government with Spain had taken

an unfortunate turn, avA almost every topic had led, not on-

ly to tedious, but to irritating discussions. Spain probably

felt, moreover, that she was growing weak. She was losing

her influence in Europe, and her colonies in America ; she

naturally parted with every thing with extreme reluctance,

well knowing that she would never be able to regain her pos-

sessions. Her government had the habits of a decaj ii7g,

perishing state. This arose partly from the modes of doing

business, that had always prevailed in that country, and part-

ly from the indecision and negligence, which always accom-

pany debility. This country has never yet come to an open

rupture with Spain ; but there is no nation in Europe, with

whom the relations of the American government have been

so unsatisfactory.

We have but one more topic to examine before we arrive

at the final termination of the mission of Messrs. Monroe and

Pinkney. This related to the right of deposite at New-Or-

leans. We have aire ady stated that it was suddenly suspend-

ed in October 1802, by the intendant of Louisiana. This was,

undoubtedly, a gross violation of the 22d article of the trea-

* This claim lias since boon adjusted hy the act, transferring East

Florida to the United States ; on that account we have very briefly

toucheu upon the history and principle of tliese claims, though they

rest on the same considerations, as tlioso against other European go-

vornments.
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ty of '95. At the least, it was an unfriendly act to suspend

the deposite without any notice, but the article obviously re-

quired that another place should be pointed out on the Mis-

sissippi for the same purpose. This was not done. The act

was disavowed by the king, and the right renewed ; but the

purchase of Louisiana in 180.3, removed all the difficulties at-

tending this transaction. The actual injury done to the na-

vigation on the Mississippi was considerable, and a reparation

for this was included in the instructions of the commission-

ers. This mission terminated in the beginning of 1S05 ; Mr.

Monroe having returned to London, Mr. Pinkney was succeed-

ed by James Bowdoin, of Massachusetts, appointed mmis-

ter plenipotentiary, who remained till 1807. The United

States had no minister in Spain during the troubles in that

country. The intercourse was renewed again in 1814, by the

appointment of George W. Erving, of Massachusetts, a mi-

nister plenipotentiary.
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CHAPTER Xlll.

RELATIONS WITH RUSSIA.

jYot originally applied to for aid by Congress of '77

—

Little kno'wn at

thai time in Europe—Relations friendly—Armed neutrality—Dana
sent to Russia in '80

—

Instructed to propose America as a member of

the armed neutrality—JVot received by the Empress—Russia not

disposed to acknowledge independence—Anecdote of Franklin and

Count du Mord—JVeutrolity a~jiiakcns great anxiety—Congress, at

return of peace, took earliest steps to prevent a connexion with

" JVeutrality''^—Instructions to ministers in Europe not to agree to

support neutrality by force of arms— Adams, minister to Russia—
Pahlen to this country—Daschkoff-—JVb treaty or commercial con-

vention, though great trade.

Russia was originally not one of the European states, to

wliom an application was made by Congress m '77 for aid,

and for the recognition for the independence, though some

circumstances, that will presently be mentioned in a subse-

quent year, appeared likely to give uncommon importance to

the first diplomatic connections of the two countries. Wc
may account for this omission of Congress entirely by local

considerations. The weight and power of that nation, since

become so formidable, had been confined principally to the

north, and to wars with the Turks. Little known to Europe,

except by her attacks on the Prussian dominions in the time

of the great Frederic, and by sharing in the wicked partition

• >r Poland in '72. the consequences of the French revolution
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first brought her armies across the Alps and the Rhine, first

developed the resources of that country to full view, and in

most successful action. No European power has, however,

conducted itself in a more friendly manner towards America

than Russia ; the relations of the two countries having all

been of an amicable and satisfactory kind. As early as '91,

we had a direct trade up the Baltic, but till 1809 and 10, ii

was principally confined to imports. It has since been very

great, though, as to imports, consisting chiefly of articles

that might well be made staples in this country. We have

suffered less interruption in our commerce with Russia than

with any other continental nation of Europe. The Emperor

Alexander did not adopt the French system till after the treaty

of Tilsit, in 1807, and he took the first opportunity to release

himself from the obligation of enforcing it, by publishing the

celebrated Ukase of December, 1810. Indeed, the system

had never been executed with much severity in Russia. Bri-

tish goods had never been burnt in that country, as on othrr

parts of the continent, and they were always admitted in

neutral bottoms.

Notwithstanding Catharine II. was the author of the armed

neutrality of '80, Russia was one of the first parties to the

maratime coalition against France in '93. But the decla-

ration of this Empress, in the year just mentioned, concerning

the rights and duties of neutrals, immediately attracted the

attention of Congress to Russia. The principles, announced

in that instrument, though far from being complete or embrac-

ing the whole ground,* were such as America would at once

espouse ; they were directly hostile to the system of Greav

Britain, and in that way were likely to produce a favourable

influence on the war then waging between the mother coun-

try and the colonies. Congress did not delay to send u

minister to Russia, for the armed neutrality presented ar?

•t!
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* TJjearinod nt'Utruiity leficoiUrabnndp matter of couveiUional Ih^'-

Hor did it establish any regulations for \c<«f)s undr; convo>
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adniirablo occasion ol" attacking England in a vital organ.

Another method of expressing their approbation of the prin-

ciples of that confederacy was, also, adopted. We ^copy

from the Journal of October '80, the Ibllowing paragraph :

—

" Congress, willing to testify their regard to the rights of com-

merce, and their respect for the sovereign who hath proposed,

and the powers who have approved the said regulations:

Resolve, That the Board of Admiralty prepare and report

instructions for the commanders of armed vessels commis-

sioned by the United States, conformable to the principles

contained in the declaration of the Empress of all the Russias

on the rights of neutral vessels."

Francis Dana, of Massachusetts, was elected, in December
'80, minister plenipotentiary to the court of St. Petersburg

;

he was authorized to " accede to the convention of the said neu-

tral and belligerent poivci's for protecting the freedom of commerce

and the rights of nations,^^ and to propose a treaty of amity

and commerce. This is the only instance in the history of

the country, in which the United States volunteered themselves

a party to a league of sovereigns in Europe. But not only

was it an eft'ectual mode of hastening the acknowledgment of

independence, but the principles adopted by the northern

confederacy were exceedingly grateful to the American

government. It was a league, in reality, both offensive and

defensive, what its name purported it to be, an armed coali-

tion, or in the modern phrase, " war in disguise." But even

if the United States had been admitted to it, they were not

in a condition, at that time, to furnish their, quota of arma-

ment. England, at war with France, Spain, America, and

shortly after Holland, regarded this coalition of the principal

states of Europe against her with sullen silence ; she replied

to the notes of the different northern powers, notifying to her

the formation of the confederacy, with uncommon adroitness,

and with all possible diplomatic address and formality. With

the exception of Portugal, she had not a real friend left in the

A ear '81. in fithor liomisphore : and, with loss power and
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wealth to conduct and sustain tlie conflict, she was in a nioif

desperate condition than in 1809.

Mr. Dana was neither received by the Russian court, nor

was it officially known that he was at St. Petersburg, and ;is

the empress had proposed to act a principal part in the medi-

ation already mentioned, she could not consent to admit .1

minister from the United States. M. de Vergennes advisrd

Mr. Dana not to appear in an official character, but to keep

his cotnmission secret, and to represent himself as a common
traveller. lie was well recommended to the Marquis de Vo-

rac, the French envoy at St. Petersburg, who rendered him

essential services. M. de Verac, by the direction of his court,

communicated all the proceedings of the American Congress

to the Russian govenmient, concerning the armed neutrality.

Russia does not seem, at that time, to have been much dispo-

sed to acknowledge the independence of the United States, or

to take any measures that should bring the war to a close.

It appears to have been her policy to weaken France and

England, on account of the ambitious designs Catharine had

on Poland, and to render them incapable of counteracting her

projects concerning the Turks. Mr. Dana in a letter, dated

April '82, observes that the acknowledgment of the independ-

ence by the United Provinces was ill received at St. Peters-

burg ; and Franklin relates an amusing story of the Count dii

Nord, afterwards the emperor Paul, that affords some illustra-

tion of the views of the empress^, though an affair of more

etiquette :

—

"The Compte du Nord, who is son of the empress of Ixussin, dn

arriving at Paris, ordered, it seems, cards of visit to l»o ^^ont (o vM tli''

foreign ministers. One of them, on which was written. Le Complf

du Nord et le Prince Bariatinski, was brouglit to me. It was on Mon-

day evening last. Being at court the next day, I inquired of an old

minister, my friend, what was tlic etiquette, and wlietluir tl;-^ Compte

received visits. The answer was, Aoii, onse faitecrirc. Viola ioni.

This is done here by passing the door, and ordering your name tu

he written in the porter's Ijonk. Acmrdinsly. on Wednesday. 1

i
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jiasscil the house oi'prince Bariatinski, ambassador of Russia, wheiu
I he Compte lodged, and left my name on the list of each. I thought

no more of the matter. But this day, May 24, comes the servant

who brought the card, and in a great aflliclion, saying he was like

to be ruined by his mistake in bringing the card here, and wishing

to obtain from me some paper, of I know not what kind, for I did

not see him. In the afternoon came my friend, M. Le Roy, who is,

also, a friend of the prince's, telling me how much he, the prince,

was concerned at the accident,—that both himself, and the Compte
had great personal regard for me and my character, but that our in-

dependence not yet being acknowledged by the court of Russia, it

was impossible for him to permit himself to make me a visit as a

minister. I told M. Le Roy, it was not my custom to seek such ho-

nours, though I was very sensible of them \vhen conferred on me ;"

that I should not have voluntarily intruded a visit, and that in this

cusc 1 had only done what I was informed the etiquette required

of me. But if it would be attended with any inconvenience to

prince Bariatinski, whom I much esteemed and respected, I thought

the remedy was easy,—he had only to erase my name out of his

book of visits received, and 1 would burn their card."

Poace having been made with England, Congress discover-

ed at once, that they were about to be entangled in a very

troublesome alliance, likely to lead to fresh quarrels. The
project of a Russian treaty, and of acceding to the armed

neutrality, was soon brought under consideration. The coun-

try had just accomplished its own independence, but it was

not at all in a condition to enter into other wars, and though

the doctrines of the northern league were cheerfully and rea-

dily adopted, the nation was not prepared to defend them by

force of arms. It is true, all the powers of Europe were op-

posed in this business to Great Britain, and if circumstances

had compelled the parties to proceed to hostilities, America

could hardly have expected nujch share in it, or much disaster

or disgrace. Not only America required a long rest at this

moment ; but the prospect of a general war, from which she

.should be exempted, gave her hopes of immediately appropri-

ntine to horsolf a vnluable nnd profitable commerce. She
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appeared oven then to be entering upon tliat career, wliicli,

in the course of fifteen years, was developed to her view, and

that laid the foundation of her present groat wealth with such

rapidity and solidity. The continental Congress created for

the sole purposes of war, and that had go-.erned the country

only during a war, was at that early hour deeply impressed

with the necessity and wisdom of neutrality. The advanta-

ges of th(^ remote and peculiar situation of this continent were

quite apparent ; the habits of the people were commercial

;

there were then no manufactories, and some of those articles,

that have since become the staples of the country, were either

(mknown or little cultivated, having been discouraged by the

colonial system of the mother country. With the great ex-

tent of sea-coast, and materials for ship-building, the govern-

ment readily perceived the remarkable benefits the Americans

would derive from becoming the carriers of the old world

;

they looked to commerce not only to enrich the nation, but

to pay the debts of ihe war.

The subject of neutrality was discussed with great attention

and anxiety by Congress, during the spring and summer of

'83, before it was known in America that the armed neutrality

had been dissolved on the restoration of a general peace.

The votes and resolutions only remain to us, but the outlines

of the system, adopted by the first administration under the

Federal constitution, and which has rendered it equally illus-

trious and worthy of all imitation, are at that period quite per-

ceptible. The fame, perhaps, of that administration does not

so much rest on having been the author ofa system of neutra-

lity, as having maintained it during a season of unexampled

trial and most unexpected difficulties. The policy belongs

to the geographical situation of the country, to the form and

character of the government; and the necessity and utility of

it were as nmch felt in t!»c confederation, as they have since

been. We find, for example, as early as May '83, the follow-

ing resolution adopted by Congress :
" That though Congress

approve the principles of the armed neutrality, founded on the

. ?
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liberal basis of a inaintonnnco of the ii<5lits of neutial iiaiioiis.

and of the privileges of commerce, yel tlu-y are imuilling at

this juncture to become a party to a confederacy, which may
hereafter too far complicat(j tlu; interests of the United States

with the politics of Europe, and, therefore, if such a prof^rrss

is not ycl made in this husiness as to muLi' it (fishonourahh: to re-

cede, it is their desire that no further measures maij he taken at

present towards the admission (f the United Sta>'cs into that confc-

tlcraey.^* A resolution, which is in reality tlu; foundation of

the whole policy of the United States from that day to the

present. Mi . Dana had not entered into any arrangimients,

that could at all involve the Unite<l States ; for he had never

been invited to accede to that convention. But when peace

was concluded with England, as it was not precisely known
what stipulations he might have made with Russia, some

anxiety was felt, lest the faith of the United States might be

pledged. The general peace, however, entirely released

America from the dirticulties and dangers of this situation, for

the "neutrality" expired with the war. Though the north-

ern confederacy had been dissolved, a considerable degree of

uneasiness still prevailed on the same subject, particularly in

the government of the United Provinces. That government

was desirous of fonnin\i another coalition, and propositions to

that ettect were made to the American ministers at Paris,

The United States, having escaped from the embarrassments

of one league, though, as it turned out, no ill could have be-

fallen them under any circumstances, took the first opporiu-

nity to give instructions <in that head to their ministers in

Europe, and to repeat, in a decided manner, their sense of the

l)ropriety of a perfect neutrality :

—

"Whereas the primary object of the rc?;olntion ofOctober 5tli.

1780, and of the commission and instructions to Mr. Dana, relative

to the accession of the United States to the neutral confederacy, no

longer can operate ; and as the true interest oi" theso states requires

that they should he as little as possible entangled in the pohtics

:ind controversies of Euroj)ean nation'^, it is inexpedient to renew
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the said powers either to Mr. Daim, or to the other ministers of

those United States, in Europe ; but, inasmuch as the liberal prin-

ciples, on which the said confederacy was established, are conceiv-

ed to be in general favourable to the interests of nations, and par-

ticularly to those of the United States, and ought in that view to

be promoted by the latter, as far as will consist with their funda-

mental policy.—Resolved, that the ministers plenipotentiary of

these United States, for negotiating a [leace, be, and they are here-

by instructed, in case they should comprise in the definitive trea-

ty, any stipulations amounting to a recognition of the rights of

neutral nations, to avoid accomi>on\jing them fnj any engagements^

which shall oblige the contracting parties to support those siipntutions

hy arAMs."

This country has no complaints to niako against Russia for

oppressions on its trade ^n Europe. Up to the period to

which this work extends, (1814,) we are not aware that the two

governments have ever had a single point in disj)ute. In re-

gard to trade, liowever, and the rights ol'neutrals, the interest

of Russia is much the same as that of America. We have

always seen Russia take a principal part in all the leagues,

or conventions, for the protection of neutral commerce and

navigation. She depends principally upon the commerce of

other nations for a supply of colonial, and other foreign arti-

cles, and for the exportation of the vast quantity of raw ma-

terials, produced by her. She has been an advocate, in time

of war, for the greatest possible indulgence and relaxation in

regard to neutrals. The commercial intercourse of Russia

and the United States first led to an exchange of ministers.

This government having received an intimation that the court

of St. Petersburg was desirous of instituting a diplomatic con-

nexion, appointed, in June 1809, Mr. John Quincy Adams,

minister plenipotentiary to Russia; this courtesy was soon

after acknowledged by the arrival, in this country, of count

Pahlen, a minister of equal rank. No other ministci was ap-

pointed, on the part of the United States, before Mr. Bayard,

after the peace of CJhentwith England, but Russia was repre-
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fientcd here by M. dc Daschkoff', ns envoy extraordinary niul

minister plenip(»tenti)iry.

In IHIJ, lluHsia orterod her mediation in a very friendly

manner, to procure a p<!ace hctwcuin tin- United States and

Cireat Britain. She was at that time chnely leagued with

England in the last and sixth c(;lebrated coalition against

France. Notwithstanding this circumstance, the trade of the

Baltic was exceedingly embarrassj-d, and, in the language of

M. de Dasehkolf, " his imperial majesty saw, with infmite re-

gret, the great shackles which this new episode (war of 1812,)

is about to oppose to the commercial prosperity of nations."

"The peace cf Russia with England, seemed to present this

immense advantage to the commerce of nearly all sea-fwring

people, that it freed their relations from that constraint, from

that continual vexation, to which it had been subjected for

many years without interruption." The mediation, as has

been said, was declined by Great Britain. The diplomatic

relations* with Russia have not extended beyond the ex-

change of ministers, nor are we aware that any circumstance

in the intercourse of the two countries, within the period em-

braced by this work, requires to be particularly mentioned.

* The arrangement respecting the North-West Coast, does not fall

within our limits.

Ill J.
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KELATIONS WITH DENMARK.

jVo diplomatic intercourse— Ervin<f sent to Denmark in 'Hi\ I—'.if

count of spoliation)!—French and Danish privateers—Captures—
Convoy eases—JVew aggression on neutral rights—Remarks on thai

subject—None of the condemnations of 1809, 1810, reinsed— Con-

voy cases not restored—Erving leaves Copenhagen.

America has never had a regular diplomatic intercourse wilh

Denmark ; though some vexatious circumstances, that at firsi

excited great uneasiness, made it necessary to send a special

commissioner to that country, in 1811.* Denmark has been

* Denmnrk has had diplomatic ngenta in ihis country, embrucinjr.

however, we believe, also, a corainercinl character. In 1801, Mr. Blicher

Olsen was minister resident and consul general ; in 1803, Mr. Pctoi-

Pedersen was a chargf, also, with commercial functions, and latterlv

the same individual has become a minister resident and consul gene-

ral. A "minister resident" is usually considered as of the third order

ofdiplomatic functionaries, though, never having seen any of the pow-

ers or credentials, with which the Danish agents are invested, we are

not precisely aware of the nature of their commission, though, we be-

lieve, it does not extend to what is usually called negotiation ;—be-

yond the making or receiving certain official communications. On th'"

subject of consuls, all necessary information will, we believe, be found

in the work on consular establishments', of Mr. D. B. Warden, late roji •

sul general of the United Sfates at Pari?.
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celebrated for her defence of the rights of neutrals, and she

has taken an active part in the leagues that have been formed

for that purpose. Though the Danish navy has never been

great, the peculiar situation of that country, at the mouth of

the Baltic, if it has not given her the control, has, at least,

put it in her power to harass the trade bound to the territo-

ries bordering on those waters. Having possession of the

passes or straits, that connect the Baltic and German seas,

Denmark has asserted pretensions, not easily justified by the

laws of nations, though consecrated by a very ancient custom.

But her general treatment of neutral commerce has not been

oppressive, though the United States have, undoubtedly, had

cause to complain ;—Danish and French privateers have com-

mitted acts of unwarrantable aggression on our commerce ;

unjust condemnations have taken place in her tribunals, and

our seamen have been treated in a tyrannical way in her

ports. On the other hand, few of the powers of Europe have

been in a condition so weak and precarious, during the wars

of the French revolution ; accessible to the English by water,

and to the French by land, the capital of Denmark has been

twice taken by one belligerent within the century, and her

whole fleet carried to England. Her territory and islands

being occupied by French troops, Denmark was forced at an

early hour into the continental system, which she executed

with uncommon rigour ; and in the autumn of 1807, England

declared a war against her, that did not terminate till the

treaty of Kiel, of 1814. Denmark was neither in a state to

resist singly either of the belligerents, nor did her situation at

the mouth of the sound make it possible for her to preserve

even the appearance of neutrality. The government was

compelled to take side with France, both from the superiority

of the French armies, and because the allies refused peace to

the crown prince on any other terms than the transfer of Nor-

way to Sweden.

The vexations, of which this country had to complain, took

placp from 1S09 to 1P1?. Thov wovf^ tlio ronspquoncfs of
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tho political situation of Denmark ; oponly at war wiili Miiii-

land, forced to adopt the continental system, to admit Frencli

troops into her territories and French privateers into iier

ports. The government, however, still remained entirely

sovereign, and to all appearances independent. The claim ol"

the United States was, consequently, inmiediately on the Da-

nish government, for injuries committed by her subjects, ajid

the subjects of her ally, apparently within lier control. Tli<'.

principle of this demand differed from that of the Nea[)oliiau

and Netherlands ; for in those cases, the depredations w ere

confessedly committed by the new French dynasties,—but the

original governments, having been restored, assumed in prin-

ciple, the debts, as well as the power and revenues, of the re-

volutionary ones.

The United States, having no diplomatic agent of any de-

scription in any part of the Danish dominions, George W.
Erving was sent, in 1811, special minister to Copenhagen, for

the purpose of asserting the claiwris of the government, and of

obtaining a discontinuance of the irregular proceedings of the

French and Danish privateers. He received his audience

from the minister of state, M. de Rosenkrantz, in June of the

same year. During 1809 and 10, it appears, that 160 Ame-
rican vessels had been captured by the Danes ; and in the

subsequent years, there had been numerous captures by

French privateers. In general these vessels had valuable car-

goes. Of these captures, 42 had been condemned ; and of

the condemned, 16 were cases that had either violated thr

laws of the United States, such as the embargo and non-inter-

course, or had forged certificates of origin, or in other re-

spects were not legitimate. Many of these vessels were

carried into Christiansand, in Norway. A principal item in

these captures was, what has been called the convoy cases.

We are not aware, that similar violations of the neutral rights

of this country have ever before occurred ; and as they aftcct

an important provision of the laws of nations, wo shall sive
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ail account of this business, and the representation concerning

it, in Mr. Erving's own words :

—

" With mjr note ofyesterday, I transmitted to your excellency a

Ust of the "coijvoy cases," twelve in number; the two last in that

list are now depending on appeal before the high court, as is men-
lioned in a memorandum opposite to their names; the first eight

vessels of the remaining ten were bound immediately from Peters-

burg and Cronstadt to the United States ; they had all paid their

sound dues, and several of them had been examined before the

Danish marine tribunals, on entering the Baltic; and they were
all arrested, in going out, by a British force, and compelled to join

convoy. When that convoy was attacked by his majesty's gun

brigs, the Americans, not conscious of any illegality in the nature

of their voyages, or of any irregularity in their own conduct, made
no efforts to escape, and were captured and brought into port.

These vessels have been condemned under the authority of the

article 'D' in the 11th clause of his majesty's instructions for pri-

vateers, issued on the 10th of March, 1810, which declares to be

good prize ' all vessels which have made use of British convoy,

either in the Atlantic or the Baltic' At the time of this declara-

lion, these vessels were in Russia, on the point of sailing, and

wholly ignorant of it." " That the belligerent has a right to

ascertain the character of neutrals met with at sea, I am not disposed

to deny ; but to say that the neutral shall be condemned on the mere

fact that he was found under enemy's convoy, is to impose upon

him a necessity of sailing without protection, even against his own

separate enemies; for the case might well happen, indeed has hap-

pened, that though neutral with regard to the belligerent powers,

he has had an enemy, against whom either of the belligerents

might be disposed to protect him. Of such protection, the American

commerce has often availed itself, during the war between the

United States and the Barbary powers ; nor was it ever supposed,

by either of the great belligerent powers, that such commerce, so

protected by its enemy, had thus become liable to capture and con-

fiscation. The case might also occur, that of two allied belligerent

powers, a third power should be enemy as to one, and neutral as

to the other. I state these arguments against the broad ground

tnkpn in the royal instructions above quoted. But it will be said,

^'^,
^,,,
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thai the belUgerent, having also an unquestionable right to ascertaui

the neutrality of vessels, an<l belligerent rights being paramount to

neutral rights, where the two happen to be in collision,—hence

the attempt of the neutral to deprive the belligerent of his right,

hy putting himself under convoy, forms of itself a ground of cap-

ture and confiscation. To this I answer, First, that the bellige-

rent rights, where they come into collision with those of neutrals,

are not to be deemed in all cases paramount ; and that nothing can

establish such a general rule but force, which is not law or justice.

Secondly, that no presumption necessarily arises against the neu-

tral, from the mere circumstance of his being found under enemy's

convoy ; but that this point will depend upon the peculiar circum-

stance of each case. Thirdly, that where the belligerent and

neutral rights conflict, all other circumstances being equal, the

plea of necessity ought to decide the question in favour of the

neutral. In the case supposed, the belligerent is seeking the mere

exercise of a right, but the neutral is occupied in his self preser-

vation. These vessels did not seek convoy for any purpose, but they

were forced into it ; they had no motive to seek convoy as a pro-

tection against Danish cruisers. They had, indeed, other induce-

ments to put themselves under convoy ; the decrees of his majesty

the emperor of France being then in force, that system, working

against the English orders in council, produced such a state of

things, with regard to the commerce of America, that scarcely one

of its ships could move on the face of the ocean, without being ex-

posed, under this unfortunate co-operation of hostile systems, to

capture and contiscation. But, had this happened in the cases be-

fore us, yet it would not have formed a just ground of capture and

confiscation; for, the merits or demerits of the Berlin and Milan

decrees out of the question, those decrees have not been adopted

by Denmark ; indeed, at the time the vessels were taken, his ma-

jesty had not assumed any course, with respect to the American

commerce, from which evil was to be apprehended ; hence, I beg

leave to repeat, that the vessels in question cannot be presumed to

have sought protection under British convoy, for the purpose of

avoiding his cruisers. But if the contrary had been proved, if it

stood confessed, that they had sought convoy against Danish crui-

sers ; in that case, they would have been liable to capture, certain

t
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ly,—but it is equally certain, that tliey would not have been liable

to condemnation. 1 must again totally deny, that the rule laid down

in the article of the royal instructions above cited, is supported by

any principle to be found in the law,—and I can confidently ask your

excellency to show me any aulboritios in its favour. If the writers be

silent on the subject, then their silence is to be construed favourably

for the neutral. But the law says, that neutral goods found under the

enemy's forts, within his territory, or even on board his vessels at

sea, which is to be as immediately and totally under his protection as

is possible,—that these are not liable to confiscation, but shall be

restored to the neutral owners. The doctrine laid down by Gro-

tius, in the " De Jure Belli ac Pacis," on this point, has never been

refuted, but has, on the contrary, been adopted by subsequent wri-

ters. England herself has never gone to the extent of condemninjS;^

vessels upon the mere ground of their having been taken under

enemies' convoy ; but she has captured them in that situation, and

acquitted them."

These vessels were condemned by the Danes, on the pre-

tence, either that the property was English, the papers false,

or that pretended certificates of origin were shown as given

by the French consuls in America, when the French govern-

ment had caused official notice to be given to the Danish go-

vernment, on the 22d of September, 1810, that the French

consuls were forbidden from furnishing these certificates.

But upon proof being presented, that the French consuls in

America did actually give these certificates, till the 13th of

November, the Danisii government immediately released all

vessels furnished with them of a prior date* As to the con-

til-.
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* Oflicial statement of June 23, 1811.

Captures in 1809, - - - - 38 >
j^^^^.^j^ .^,^^^^j^

Condemnations, - - - l^ >

Captures in Norway in 1810, - 30

Pending of do. in Higli Court, 8, and not one finally condemned,

Captures in Danish islands, in 1810, ()8
^

^~t -I ^- f»Q '

Convov

Condemnations,

Pending,
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voy cases, the Danish government considered, that thiscircinn-

stance deprived them of their original character of neutraUty.

" He who causes liiniself to be protected, by that act ranges

himselfon the side of the protector, and thus puts himself in op-

position to the enemy of the protector, and evidently renounces

the advantages attached to the character of friend to hin»,

against whom he seeks protection, ffDenmark should abandon

this principle, the navigators of all nations would find their ac-

count in carrying on the commerce of (Jreat Britain under the

protection of English ships of war, without running any risk.

We every day see that this is done, the Danish government

not being able to place in the way of it sufficient obstacles."

To this arbitrary, and obviously most unjust doctrine, the

American government could never accede;. But Denmark
.still continued to enforce it ; and not only the vessels already

condemned were not released, but all captures of American

vessels, under English convoy, were held to be legal. Great

difficulties having arisen in the examination of the cases as to

jurisdiction, the French government proposed, that the prizes

taken by privateers with French commissions, should be trans-

ferred to Paris. But the Danish government did not consent.

to this. None of the vessels condemned in 1809 or 1810 were

released. No further interruption being given to American

commerce in the Baltic, and no hope remaining that the con-

demned cases would be revised, Mr. Erving left Copenhagen,

in April, 1812, for Paris, leaving Mr. Forbes as an agent for

the American claims. On the whole, this business terminated

more favourably than could have been expected. The Danish

government conducted with more justice than most of th(;

other European states against whom this country has claims,

the condemnations being few in proportion to the captures.

We cannot doubt, that some illegal trade was carried on uii-

Convoy cases, (1810.) - - 18

Condemned, - - - . 8

Pending, - - - - 10

Total captures in W09. 1»10. inn

\
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der the American flag at that time. Indeed, we aie ofHciaily

informed of that fact, in a memorial of American ship masters

to the President, in 1809, who had been taken, and carried in-

to Christiansand. That portion of American property, left

by Mr. Erving in sequestration, on which acts of condemna-

tion had been passed, has not been settled to this day ; and

no change in the amount, or of the claim for indemnity, has

taken place since Mr. Erving left Copenhagen, in 1812.*

^ An account of these claims will be found in the Boston Monthly

Magazine, for January, 1826.
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CHAPTER XV.

DELATIONS WITH PORTUGAL.

Trade in JHediterranean^ exposed to Barbary cruisers^ first led to

diplomatic intercmirse— Vessels taken by Algerines as early as '85—

Before revolution protected by British passes—Number of captives in

^93—-Humphreys sent to Lisbon in '91

—

Freire to this country—^

Legation suspended in 1801

—

Smith in '97

—

JVo commercial or

other treaty with Portugal.

The state of our commerce in the Mediterranean, first led to

a diplomatic intercourse with Portugal. The circumstances

of alliances, boundaries and original claims have conferred a

peculiar character and uncommon importance upon all the

relations, both of the confederation and the present govern-

ment, with France, Spain and England. And though Portu-

gal fell within the limits of the European trade, allowed by

the mother country, we are not aware that t' . commerce of

that nation, or its situation, or any other co. 1' eration, pre-

sented motives to a correspondence which were not common
to nearly all the European states. But the war, in which

Portugal was engaged with Algiers in the early part of Presi-

dent Washington's administration, suggested the expediency

of sending a minister to that court.

:iil
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Mcforc tlin revolution, vessels from llio American colonicy,

hound to the Mediterranean, saiU)d under the protection ol"

British passes, granted to all the subjects of the empire.

The trade to the Mediterranean in flour, wheat, and fish, was

very considerable, employing, in 1774, about 1200 men, and

20,000 tons of shipping. But the independence of the colo-

nies having necessarily deprived our vessels of this species of

security, several fell into the hands of the Algerines, and

about 130 seafaring people were carried into slavery.* The
congress of the confederation, entirely destitute of funds, had

no means of redeeming even the small number of individuals,

taken in the second year after the peace ; but knowing the

importance of the Mediterranean trade and its extremely

exposed state, they employed, in '84, agents to proceed to

Algiers and Morocco, for the purpose of making some sort of

arrangement with those governments ; this was effected with

Morocco, from whom, by the friendly interference of Spain,

a ship had just been delivered ; but no arrangement was made
with Algiers, nor were the men, taken in '60, ransomed, the

Dey demanding 59,496 dollars for all the captives, whereas

the agent was only authorized by Congress to offer 200 dol-

lars a man. After this unsuccessful attempt, Congress ac-

cepted the offer of the services of the General of the religious

order of the Mathurins,f but the revolution soon after begin-

ning in France, this fraternity perished with the others. Very

hy-

* 10 captured July '85, (21 originally captured.)

105 « " October '93.

This was the state of the captives Nov. 13, '93, at Algiers. Several

had died, and three or four had been ransomed. The first vessels

were taken by the Algerines in July '85 ; the schooner Maria, of Bos-

ton, and ship Dauphin, of Philadelphia—the captives amounted to 21.

t Ordo Religiosorum, S. S. Trinitatis Redemptionis Captivorum.

(Bonnani.) They are called in English Mathurins, and brothers of

the redemption. It was their business to go and ransom christians,

held in slaverv on the Barbarv coast.

i -^-'i
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soon at\cr the CRtahlislimcnt of tlic cunstitution, negoliiitioiis

were set on foot for the same purpoHC, but tlic donifiiuls of i\\o.

Doy of Algiers were so exorbitant, that the government did

not feel authorized to comply with them. Algiers, however,

being then at war with Portugal, whose government hud

sent some armed vessels into the Mediterranean, in order to

arrest the depredations of thecorsairs, it was thought a favour-

able opportunity to send a mission from the United States to

the court of Lisbon, under the expectation of being able to

concert a plan of mutual protection. David Humphreys, of

Connecticut, was, in February '91 , appointed minister resident,

and soon after, this diplomatic courtesy was returned, on the

part of Portugal, by the appointment of the Chevalier Freiro*

to the United States.

The Portuguese continued to keep an armament in the

Mediterranean, and afforded essential protection to our ves-

sels, till the autumn of the year '93 ; regular convoys being

appointed to sail at fixed periods from certain designated

ports. But in that year a truce made with Algiers, exposed

our vessels as well as those of the Hanseatic towns to the

cruisers of the Barbary coast. In March '93, Col. Humphreys

was directed to proceed to Algiers for the purpose of entering

into some arrangement with that regency, and in '95 he was

furnished with a full power to conclude a treaty with the

emperor of Morocco. It is not obviously in place here to

mention the proceedings of that agent with those powers.

In '96, President Washington appointed Mr. John Quincy

Adams, then minister resident at the Hague, minister pleni-

potentiary to Lisbon. Before leaving the Hague, however,

he was transferred to Berlin. William Lawton Smith, of

South Carolina, was in the next year appointed with the same

rank to Lisbon. Mr. Smith was the last minister to Por-

* The chevalier (Cyprien-Bibeiro) Freire was transferred from this

country to Madrid, and on the 29th of September, 1801, signed llie

celebrated treaty of Badajoz between France «nd Portuisal,

I I
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tugal, wc shall have occasion to mention within tho limits of

this work, the legation having been discontinued in June

1801. This country has never concluded a treaty or conven-

tion of any kind with Portugal, though at one period during

the Peninsula war there was a great trade in provisions to

Lisbon.



CONCLUSION.

The peace of Ghent is, |>r(>iH'rly, the (irst period in th(; di-

plomatic history of this country. It is most prohahh*, that

the foreign relations will, hereafter, assum(! aditlerent aspect,

not only on ac(;ount of the extraordinary revolution in South

America, but because we cannot expect, attain, to witness

such another revolution as was consummated in Kurope, by

the general pacification of 1814.

Heretofore, nearly all theconuiierceofthe United States, to-

gether withevery otlicir sort of commimication, whether relatin*;

to the arts, sciences, literature or diplomacy, has been held with

Europe ; for, when this country became ind(^))endcnt, every

other portion of the American continent was in a condition of

severe colonial subjection and oppression. America, follow-

ing only that course of trade, indicated in the stipulations of

treaties, favourable in general, though not on the most liberal

principles, speedily attracted the attention of the world, as a

great neutral and commercial state ; and asserted claims ex-

ceedingly vexatious and embarrassing to the belligerents,

—

though actually posscssmg, herself, neither the means nor the

power to support and enforce her system of foreign policy.

This peculiar and very remarkable anomaly in the situation

and condition of the United States, imparted n very novel cha-

racter to the wars in Europe, in themselves of aji extraordina-

ry description. Those wars have now ended ; and (separate

from some difficulties respecting the Turks and the Spanish

islands in the West Indies) there is, unquestionably, the pro-

spect of a long peace. But not one of the neutral doctrines,

for which America has always contended, and from the viola-

tion of which she has suffered so much, has yet been secured

by treaty stipulation. The only undoubted foundation, laid
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for peace, consists in the excellent domestic arrangements,

nations appear to be making, for their own prosperity, welfare

and safety. Congresses have settled many other matters, that

were thought necessary for the repose of the world ; but regu-

lations for the determination and preservation of neutral rights,

perhaps one of the most effectual methods of preventing wars,

have not yet met with that serious and solemn attention, to

which they are most justly entitled.

Since the pacification of 1814, " eight sovereign and inde-

pendent nations" have been erected, in South Americf. out

of the ruins of the colonial governments. With these states,

this country will probably have a great commercial and di-

plomatic intercourse. On the subject of neutrality, their in-

tercuts will be the same ; and from their situation, they will be

equally removed from the power and ascendancy of Europe.

The United States will naturally take the lead in all the con-

cerns of this part of the world ; and, without entering into co-

alitions or associations of any description, the influence of

their institutions will be more extensively felt,—and the doc-

trines of their neutral policy and commercial intercourse will,

hereafter, find a wider sympathy, and will be asserted with a

greater prospect of support and encouragement. A portion

of Europe is engaged in resisting and counteracting this spi-

rit and disposition ;—in re-instating, in its ancient strength and

grandeur, what, in the French idiom, is called, the monarchi-

cal principle. We have no reasons, perhaps, to expect wars

from the opposition or rivalry of these systems,—but different

races of men will certainly be prepared under their influence
;

and, whatever effect the spirit of free inquiry and general edu-

cation may have on the relations of nations with each other,

(for the experience of the world has not yet shown, that the

most enlightened states are the least exposed to wars), there

can be no doubt but that changes and improvements in go-

vernments will, hereafter, be accomplished in a more gradual

and satisfactory manner, and with less danger of violence and

bloodshed. „
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TREATIES WITH FRANCE.

1. Oiamily and commeixe, of the Gtli of February, 1778 ; lie"

gotiated at Paris, by C. A. Gerard, B. Franklin, Silas Deane,

and Arthur Lee. Ratified by Congress on the 4th of May,

1778. Annulled by act ofCongress of July 7, 1798.

2. Of alliance, of the 6th of February, 1778 ; negotiated at

-Paris, by C. A. Gerard, B. Franklin, Silas Deane, and Arthur

Lee. Ratified by Congress on the 4th of May, 1778. Annul-

led by act of July 7, 1791.

3. Contract concerning the loan and re-payment of money, of

the 16th of July, 1782; framed at Versailles, by Gravier de

Vergennes, and B. Franklin. Ratified by Congress on the

22d of January, 1783.

4. Convention concerning conmls and vice-consuls, of the

14th of November, 1778; negotiated at Versailles, by L. C.

de Montmorin and Th. JeflTerson. Annulled Julv 7, 1798.
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0. Convention lor icnninating differences, of the JUtli of Sep-

tember, 1800 ; negotiated at Paris, by Oliver Ellsworth, Wil-

liam Richardson Davie, William Vans Murray, rmd Joseph

Bonaparte, Charles Pierre Claret Fleurieu, and Pierre Louis

RcEderer. Provisionally ratified on the 18th of February,

1801 ; and finally declared to have been ratified on the 21st

of December, 1801. Expired.

G. Ceding Louisiana, of the 30th of April, 1 803 ; negotiated

at Paris, by Robert R. Livingston, James Monroe, and Barbe

Marbois. Ratified on the 21st of October, 1803.

pit

7. Convention for the payment of sixty millions offrancs to

France for the cession of Louisiana, of the 30th of April, 1803

;

negotiated at Pni-is, by Robert R. Livingston, James Monroe,

and Barbe Marbois. Ratified on the 21st of October, 1803.

8. Convention to secure the payment of the sum due by France

to citizens of the United States, of the 39th of April, 1803; ne-

gotiated at Paris, by Robert R. Livingston, James Monroe,

and Barbe Marbois. Ratified on the 21st of October, 1803.

I: '

TREATIES WITH THE STATES GENERAL OF THE UNI-

TED NETHERLANDS.

:: ^ :l I

1. O^ amity and commerce, of the 8th of October, 1782; ne-

gotiated at the Hague, by John Adams, George Van Rand-

wyck, B. V. D. Santheuvel, P. V. Bleiswyk, W. C. H. Van

Lynden, D. L Van Heeckeren, Joan Van Kuffeler, F. G. Van

Dedem, and H. Tjassens. Ratified by Congress on the 23d

of January, 1783.

2. Convention concerning vessels re-captured, of the 8th of

October, 1782; negotiated at the Hague, by John Adams,

George Van Randwyck, B. V. D. Santheuvel, P. V. Bleiswyk.

? I
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W. C. II. \iii\ Lyndon, 1). I. Van Hcnckfirn, .lonn \'an Jviil-

feler, F. G. Van Dodcm, and H. 'J'jassens. UntirMd |)\ Con-

gress on the 23d of January, 178o.

TREATY WITH SWEDEN.

1. Of amity and commerce, of the 3d of April, 1T83 ; negoti-

ated at Paris, by Gustavus PhiHp de Creut/, and Benjamin

Franklin. Ratified by Congress on the 29th of July, ]7S3.

By a separate article to this treaty, it was to have full effect

only for fifteen years, counting from the day of the ratifica-

tion. It consequently expired on the 29th of July. 179'^.

TREATIES WITH GREAT BRITAIN.

1. Provisional articles of peace, of the oOth of November.

1782; negotiated at Paris, by Richard Oswald, John Adams.

Benjamin Franklin, John Jay, and Henry Laurens. Sanction-

ed by Congress on the 11th of April, 1783.

2. Armistice, declaring a cessation of hostilities, of the 20th

of January, 1783; negotiated at yersaillcs, by Alleync Fit:ri

Herbert, John Adams, and B. Franklin. Sanctioned by Con-

gress on the nth of April, 1783.

23d

Isth of

Idams,

Iswvk,

3. Definitive treaty ofpeace, of the 3d of September, 1783
;

negotiated at Paris, by David Hartley, John Adams, Benja-

min Franklin, and John Jay. Ratified by Congress on the

14th of January, 1784.

4. Treaty of amity, commerce, and navigation, of the 19th of

November, 1794 ; negotiated at London, by William Wynd-
ham, (baron Grenville,) and John Jay. The ratifications were

exchanged at London, on the 2Sth day of October, 1795.

l^he first explanatory article to this treaty was ratified on the

48
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full of May, 170G. Tlic second explanatory artich was ratified

OH the 5th of June, 1798. The former of these explanatory

articles was negotiated at Philadelphia, on the 4th of May,
I79G, by P. Bond, and Timothy Pickering; and the latter at

London, on the 15th of March, 1798, by Lord Grenville, and

Rufus King.

I'- ";: M

5. Convention relative to the execution of the Gth article of

the treaty of the 19th of November, 1794, of the 8th January,

1802; negotiated at London, by Robert Banks Jenkinson,

(lord Hawkesbiiry,) and Rufus King. Ratified on the 26th

of April, 1802.

0. Ofpeace and amity, of the 24th of December, 1814 ; ne-

gotiated at Ghent, by James lord Gambier, Henry Goulburn,

and William Adams, and John Quincy Adams, James A. Ba-

yard, Henry Clay, Jonathan Russell, and Albert Gallatin. Ra-

lified on the 17th of February, 1815.

TREATIES WITH PRUSSIA.

1. Of amity and commerce. This treaty bears no special

date, but was signed by the negotiators as follows : by B.

Franklin, at Passy, on the 9th of July, 1785 ; by Thomas Jef-

ferson, at Paris, on the 28th of July, 1785 ; by John Adams,

at London, on the 5th of August, 1 785 ; and by F. G. D. Thu-

lemcyer, at the Hague, on the 10th of September, 1785. By

the 27th article it was limited to ten years, and expired in

1796. Ratified by Congress on the 17th of May, 1786.

2. Of amity and commerce, of the 11th of July, 1799 ; nego-

tiated at Berlin, by John Quincy Adams, Charles William

count of Finckenstein, Philip Charles of Alvensleben, and

Christian Henry Curce. Ratifications exchanged at Berlin,

on the 22d of June, 1800. By the 27th article, it was limited

to ten years, and expired on the 22d of June, ISIO.

i,\
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TREATY WITH SPAIN.

1. Of friendship, limits, and navigation, of the 27th of Octo-
ber, 1795; negotiated at San Lorenzo el Real, by Thomas
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