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PREFACE.

This volume contains the most important judgments
delivered by the late Mr. Justice Watters, as Judge of the
Vice-Admiralty Court of New Brunswick, between the years
1879 and 1891.  During his tenure of office as Judge of the
Court, he discharged the duties of his high position with
eminent ability, and to the entire satisfaction of the public
and the Bar. My duties, as Registrar of the Court, brought
me into frequent and close contact with him, and I soon
learned to esteem him as a man and respect him as a Judge.
[t was understood between us that I would at some time
publish his judgments. After his death they were found
carefully arranged by themselves, and were, by his repre-
sentatives, handed to me for publication. I now give them
to the public fully persuaded they will prove of advantage
to the profession. Three cases by other Judges have been
included in the volume. In the case of The Teddington,
p. 54, will be found a valuable judgment of Mr. Justice
Palmer, refusing a writ of prohibition, and ably discussing
the early jurisdiction of the ITigh Court of Admiralty. The
case of The White Fawn, p. 200, was decided by the late
Hon. Robert L. Hazen, then Judge of the Court. It gives
a construction to the clauses of the Imperial Statute 59 Geo.
[TI. e. 38, and the Canadian Statutes 31 Viet. ¢. 61, and
33 Viet. c. 15, relating to the protection of our Fisheries.
This decision was quoted with approval by the Counsel for
the United States before the Halifax Fishery Commission.
[t 18 at variance with the decision of Sir William Young,
C. J., in the case of The J. H. Nickerson, in the Vice-Admi-
ralty Court of Nova Scotia. The case of The Chesapeake is
not strictly an Admiralty case; but the circumstances sur-
rounding it, and the very important questions discussed by
Mr. Justice Ritchie in discharging the prisoners from arrest
on the charge of piracy, justity its insertion in this volume.




vl PREFACE.

The reader will notice that all the reported cases deal
with important and leading principles of Admiralty law.
At the end of each case will be found full and ample notes
containing citations of English, Canadian and American
authorities, bringing the law down to the present time.
The Imperial and Canadian Statutes relating to Admiralty
jurisdiction and practice have been included. The Colonial
Courts of Admiralty Act, 1890, Imp. (53-54 Viet. e. 27);
the Admiralty Act, 1891, Can. (54-55 Vict. c. 29), zlﬁml the
Rules of 1893, framed under the authority of the two last
mentioned Acts, have been given in ertenso. At the close
of the volume has also been inserted a full and complete
Dicest of all reported Canadian Admiralty cases. These
features will, it is hoped, make the work of general utility
in actual practice. In the Introduction an attempt has been
made, in concise terms, to give the reader an outline of that
struggle for jurisdiction, which was waged in England for
more than two centuries between the High Court of Admi-
ralty and the Courts of Common Law. The criticism may
be made that such a discussion has at present no practical
value. T cannot share that view, and trust it nfay prove
usetul to those desirous of studying that period of .\\(‘ltmir:l]t.\'
12[\\'. ‘

[t is almost needless to remind the reader that the juris-
diction now exercised by the Admiralty Court in Canada is
as wide and comprehensive as the most enthusiastic advo-
cate of its ancient jurisdiction ever claimed. This has been
accomplished from time to time during the last half century
by enlightened legislation designed to meet the requirements
of modern commerce.  All questions touching our merchant
marine practically come within the scope of its present
jurisdiction.

My thanks are extended to Mrs. Stuart, of Quebec, widow
of the late Judge Stuart, for ready permission given to make
what use I deemed proper of her late husband’s Reports, in

preparing the Digest; also to William Cook, Esq., Q. C., of

the same place, for similar permission as to his valuable

volume of l(vlmrts.
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i ,] also am il.ltlt‘l)twi to IHeber S. Keith |‘:.~'41 B. A., Bar
rister-at-Law, for the table of cases cited and r""n' o
rendered in the preparation of the Dicest
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INTRODUCTION.

The be ginnine of the _illl'i~<li"li<»l| of the Hich Couwrt of Ad-

miralty in England dates from an early period in Enghsh history.

[t is now impossible to fix the precise time when that jurisdiction
beean, and when it was first exercised.

The opinions of those
deeply read in the history and antiquity/of our laws are far from
agreement «apon this }Mllllf.

A short djssertation, therefore, upon
the early history of Admiralty jurisdiction may, by some readers
be considered at best but useless speculation

incapable of accom-
lishing any beneficial purpose —and of no practical utility to the
I ‘ ) purj I )

busy practitioner. The statement, however, is ventured that it is
by no means unscientific to study jurisprudence historically as well s
as practically. It is both wise and proper to trace the rise, growth

and latest development of every hranch of Jaw through its period
of early usage, legislation and judicial decision.

Such were the
views of that great French jurist, Emerigon, who, when discussing

one branch of early maritime law, wrote that * Researches into the

antiquities of this legislation will not appear useless to those persons

who may have remarked that these ancient doctrines, of which

many are no longer in use, are nevertheless the foundations of

thers which are in vigor in the present day, and which it is con-

sequently difticult to comprehend thoroughly without having refer-
ence to the ancient doctrines.”  The

It‘ill‘[]ml 1'1':Ul<‘l‘ \\l'” l\'““\\s
that those pursuing this method of investigation soon discover that

principles of law and rules of decision, supposed to be of modern

origin, were familiar, and fully recognized in the legal codes of
ancient States.

These remarks are especially applicable to the laws
of maritime nations.

The ancient maritime codes or gea laws have

come down to the present day, and may be found among the marine
laws of modern

times.

These codes were compiled and Zl‘lll[)ll‘ll
by ancient States to

from time to time

foster and extend their

foreign sea-borne commerce.  While there was not in those early

times that facility of transit and commercial interdependence so

prominent at the present day, yet there was in many particulars

v similarity between the sea laws of the South and North of
Furope.

This has been well stated by Sir Travers Twiss (1)
when he says:

“The usages of maritime commerce, although

1

Black Book Ad. vol. 3, Ixxx

\
\
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very different epochs

they have been reduced into writing at
identity of character,

in different countries, exhibit a striking
which contrasts singularly with the great diversity, which is to be
Two principal

observed in the civil institutions of these countries.
In the first

causes may have operated to bring about this result.
place the circumstances which gave rise to these usages were nearly
identical in every country, and it was the interest of each country
to be just in such matters, in order to secure reciprocity for its mer-
chants and mariners in other countries. In the second place, at the
time when the enterprises of the Italian Republics in the South and
of the Hanse Confederation in the North were indirectly co-operating
to bring about a great commercial revolution in Europe, merchants
and mariners were left at liberty to set laws to themselves, and
the usages of one locality were readily adopted by another, as soon
as the superior convenience and equity of them were recognized.
This result was greatly facilitated by a wise provision of the Visi-
gothic code, which was received in Spain and in the South of France,
under which merchants from beyond the sea were allowed to have
their disputes settled by their own judges according to their own
laws. Onsthe/other hand, the maritime usages of Southern Europe
commendedAhemselves at once to the acceptance of Northern Europe
by their fntrinsic convenience and equity, the more readily as the
adoption of them was calculated to induce the merchants and mariners
of the South to frequent the ports of the North.” The contention
has been put forth, but unsuccessfully, that there never was a system
of maritime law generally observed by the peoples of ancient mari-
time States. The little island ot Rhodes, southwest of Asia Minor,
and southeast from Athens, must ever be an object of interest to the
student of ancient sea laws. Her people became famous for the
extent and richness of her commerce, and the boldness of her navi-
gators ; but they acquired higher fame and became more illustrious
by reason of being the founders of a system of marine jurisprudence
to which even the Romans paid a profound deference and respect.
The Rhodian laws among the ancient sea codes were foremost in
antiquity and authority. When these laws were compiled it is
difficult now to state, but writers assume it was when the Rhodians
first obtained the sovereignty of the sea, which was more than nine
hundred years before the Christian era. Cicero, in his oration
on the Manilian law, refers to this compilation, not only as well
known in his time, but as having attracted the admiration of the
world. The best authorities are agreed that the compilation has
been wholly lost, but many of the principles embodied therein have

come down to s ¢},
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come down to us through the medium of the Roman law

According
to Selden, this code was incorporated into the Roman
time of Tiberius Claudius, and Azuni declares it to be
of maritime jurisprudence.”

law in the

“the fountain
[t is doubtful it these laws were fol-
lowed in the Roman Courts during the time of the Republic, but
there can be no doubt as to their authority under the Empire
Augustus declared them to be a part of the law of the Empire, and
in this he was followed by Antoninus Pius.  The answer of the last
named Emperor to an application for his decision upon a case re
ferred to him was as follows: “The

earth is subject to my dominion ;
the sea to that of the law.

Let the case be determined by the
Rhodian law on naval affairs, the provisions of which I direct to be
observed in future in all cases where they are not repugnant to the
laws of Rome. The same decision was formerly made by the divine
Augustus.”  Chancellor Kent is authority for the statement that
the Romans never digested any general code of maritime regula-
tions, notwithstanding they were pre-e tnnwml\ distinguished for the

cultivation, method and system which xln 'y gave to their municipal
laws.  They seem to have been contented to adopt as their own the
regulations of the Republic of Rhodes. The genius of the Roman
government was military, not commercial.” The law of jettison
can be tlil't-vtl}' traced to the Lege Rhodia cavetur,
Jactus mercium I/'«u-hu est, omnium contri-
butione sarciatur, //mu/ pro omnibus datwm est.  There

doubt but that the

Rhodian code.
ut, st levande navis gratia,

can be no
nations bordering on the Mediterrancan at a
early period had adopted these laws, modified, no doubt, in
many cases

very

, to suit the changing growth and development of com-
merce and civilization.  I'rom these latter sprang the law merchant
sea ; and hence arose, by the middle of the
thirteenth century, written

and customs of the

codes of maritime laws, such as the
Consolato del Mare, efabodying the customs prevalent at Barcelona ;

the laws of Oleron, being the usages ot Bordeaux and the Isle ot
Oleron ; the laws of Wisbuy, followed by the countries of Northern
Europe, especially the Hanse towns. It is not necessary in this
connection to notice the many discussions as to the age and authority
of these different codes, and many others which readily occur to the
mind of the reader. There has been much discussion as to whethe

the laws of Oleron or Wisbuy was the more ancient code, but the

best opinion at the present §jme concedes that distinction to the
Rolls of Oleron.

A :
Park says these laws “are ik substance but an abstract of the

old Rhodian laws, with some mldi§inns and alterations accommodated
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to the practice of that age and the customs of the western nations,”

and that they were proposed as a * common standard and measure

for the more equal distribution of justice amongst the people of

different covernments.  These exceellent regulations were so much

esteemed that l]l«'_\ have been the model on which all modern sea

Jaws have been founded.”
They were published about Ao D. 1150 by Eleanor, the mother
of Richard Tsof England, and with additions possibly of that mon

arch adopted into that country.  Hallam ridicules the statement, at

one time industriously circulated, that these laws were collected and
declared by Richard I at Oleron on his return from the Holy Land.
The fact is now well established that Richard did not visit the island
ot Oleron on his way home, and a late writer (1) suggests that

all that is meant |r)‘ the roll entitled * Faseiewlus de SUP rioritate

marts,” is that King Richard adopted and sanctioned these laws as

rules proper to be observed i England. It is important in this
connection to know fhat, by common consent, these laws are admitted

to be the foundation of al! the Furopean maritime codes,
They were adopted in England at a very early period, the

im@w time 1t 1= now ilu}ww”»[f to state, and were iill“)l',l“l'il“‘*l

sea laws as found in the Black Books of the Ad

he use of the lﬂll'] lll‘_’ll

1mto our ancient

miralty.  This work was compiled for t

Admiral and his deputy, who presided as judge in the Court of
Admiralty When Sir Travers Twiss issued volume one of his
edition of the Black Book in 1871, the oricinal work was missing,
and could not be found.  An inquiry at the registry <o long back

asx 1808 wax met by the answer that the officials *“ had never seen

Selden’s MS.in

c¢h a book and knew nothing of it. By some,

Bodleian Tibrary at Oxtord, was supposed to be the original
Black Book, but controversies on this point were set at rest by the
decidental findine of the oricinal book at the bottom of a chest in
the cellar of the Ndnnralty registry. This was prior to the publica

fion of volume three of the work by Sir Travers Twiss in 1875,
Che result of an examination of” the original by Twiss satisfied him
that no part of the writing of the Black Book was of a period
carlier than the reign ot Henry VID (A D. 1422 But it
also dizclosed satisfuctory proof  that it contains ordinances pur
¢ to be made in the reigns of Henry 1., Richard 1., King

porting
John, and Edward 1., respectively.  In the two MSS.now in the

archives of the Guildhall of the City of London, and in othe

1) Twiss,
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INTRODUCTION. NXXIX
records which are extant, there are references to the laws of” Oleron
directly connecting that compilation with the laws found in the
“|:lr’k “wnl\.

These laws were recognized by King John at Hastings, and by
the time of Edward 1. they had been adopted by the Maritime
Courts for the determination of sea causes (1). At the same
» suppose there were any regularly
organized tribunals for the settlement of’ these causes betore the
reicn of that King.

time there is no reason 't

There is, however, a fair presumption that to
this ruler 1s due the credit of orcanizing the first A\<|mi1';||(v\ (‘ourt
which deserved the name.

To ascertain what was the extent of the jurisdiction exercized by

these Courts, recourse must be had to the lancuage ot the old com

missions issued to the Admiral, and to his deputies, who were the
Judges.  Among other powers and authorities' he had the right in
civil causes “to hold conusance of ])l«':h, debtg, bills ot exchange,

policies of insurance, accounts, charter parties, contractions, bills of
lading, and all other contracts which anyways concern moneys due
for freight of ships hired and let tohire, moneys lent to be paid

beyond the seas at the hazard of’ the Tender, and also of any cause,
business, or injury whatsoever, had or done in, or upon, or through

the seas, or public rivers, or fresh waters, streams, and havens and

places subject to overtlowing, whatsoever, within the flowing and
ebbing of the sea, upon the <hores or banks whatsoever adjoining

to them or either ot them, from any the said first bridees whatso

ever, towards the sea, throuchout our kingdom ot Encland and
[reland, or our dominions atoresaid, or elsewhere bevond the seas
or in any parts beyond the seas whatsoever,”

eLe.

[he delegation of authority granted in the Judge's commizsion
refers sole ‘\‘\ to the rnstance side ot the Court. The preze side ot
the Court is entirely separate and distinet. The exercise of juris
diction on the prize side of the Admiralty is invoked only in time

of war; and then a special commission from the Crown is issued,

ordmarily to the Judee «

f the instance side of the Court
by

,but 1t may
Lord Manstield, in Lindo v. /"w/wl" 2
“The Prize Court is peculiar to itself’; it is no more liken
to the Admiralty (viz., the
i Westminster Hall.

issuced  to another.
Sy
[nstance Court) than to any Court
[he Instance Court is governed by the Civil
law, the Taws of Oleron, and the customs of the Admiralty, modified

by statute law,  The Prize Court is to hear and determine according

1) Edwards Ad. 10, 9

2 Doug. 613 n
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to the course of the Admiralty and the law of nations. The end
of a Prize Court iz to suspend the property till condemnation ; to
to restore instantly

punish every sort of misbhehavior in the captors ;

velis lavatis, if, upon the most summary examination, there does not

appear a =uflicient ground ; to condemn finally, if the goods really

are prize, against everybody, giving everybody a fair u[»]mrtnnily of

Ut Al questions of prize belong exclusively to the

being heard

Admiralty jurisdiction.
An American writer (1), referring to this subject, says:

“The

distincetion between the instance and prize side of the Admiralty

cannot be readily ascertained, as in the English Admiralty the

the Judges go into commission in prize on the breaking out of hos-
tilities, while the jurisdiction of the American Admiralty in prize
cases is inherent under the constitution of the United States. A

distinction must be drawn between things guilty and things hostile.
The first are triable under the municipal law in the instance side of

the Court, including forfeitures for piracy; while hostile things

must be proceeded against for offences under the law of nations, on
'he jurisdiction

the side of the Court sitting as a Court of prize.”
in prize cases is inherent in the United States Courts by reason

of the interpretation given to section Y of the Judiciary Act of

1789 (2
Mr. Justice Story, in his celebrated judgment, Be Lovio v.

Boit (3),
ix authority for the statement that the Admiralty of England and

maintaining the ancient jurisdiction of' the Admiralty,

the Maritime Courts ot all the other powers of’ Europe were formed

upon one and the same common model, and that their jurisdiction

included the same subjects as the Consular Courts of the Mediter
And in the Consolato del Mare that jurisdiction is said to

ranean.

embrace “ all controversies respecting freight, of damages to goods

shipped, of” the wages of mariners, of the partition of ships by public

sale, of jettison, of commission or bailments to masters and mari-

ners, of debts contracted by the master with merchants; or by mer-

chants with the master, ot goods found on the high seas or on the

gallies, or other

shore, of the armament or equipment of ships,

(1) Henry Ad. 82

2) The reader who wishes to pursue this investigation further, may consuly
the following authorities : 2 Browne, Civ.and Ad. Law, pp. 71-208; 1 Kent
Com. (11 ed.), 380; 1 Pritchard’s Ad. Dig. (3 ed.); Henry, Ad. 82;
Ad. (3 ed.), 287; Edwards, Ad. 214, The Lzttle Joe,

9 R

3enedict,

Stewart, 394,

(3) 2 Gall, 398.
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vessels, and generally of all other contracts declared in the customs
of the sea.”  This range of jurisdiction, formerly exercised by the

\dmiralty Court until restrained by writs of prohibition issued by

the Common Law Courts, has been restored to it by modern legis
[ation.

The broad and comprebensive powers conferred hy the ancient
COMMISSIONS upon the Court mereased the desire of the Admiral
and his deputies to grasp at still greater jurisdiction.  In those
carly times fees and emoluments were attached to the jurisdictions

of the Courts, and the Courts were therefore naturally “ingenious
and grasping in their efforts to extend their power.” The Admiralty
jurisdiction in this manner was strained beyond legal bounds, and
loud complaints arose in consequence. Complaints were also made
that other Courts were encroaching on the jurisdiction of the Ad-
miralty. These latter complaints at I«-ng\lh became so urgent that
they were referred to Edward I. and his council, and, after con-
sideration, the following ordinances were proclaimed by the King at
Hastings, in the second year of his reign, A. D. 1274:

“Item : It is agreed at Hastings by the King Edward the First
and his lords, that as many lords had divers franchises to hold pleas
in ports, their seneschals and bailifts shall hold no plea if" it touch
merchant or mariner, as well by deeds as by obligations or other
deeds, whether the same amount to twenty or forty <hillings, and i
any one shall be indicted for doing the contrary, and shall be con-
victed, he shall lmv«»(llu» same judgment as below provided.”

“tem : Every corfracg4nade between merchant and merchant,
or merchant and Ill:ll';:t'l“ beyond sea, or within the flood mark,
<hall be tried before the Admiral, and not elsewhere, by the ordi
nance of the said King Edward and his lords™ (1).

This last ordinance, Twiss suggests, would seem to be the true
starting point of the Admiral’s jurisdiction in civil suits.  As to
the correctness of this SO e stion it 1s not necessary, i this connec-
tion, to inquire.  From the commissions and the ordinances of
Fdward I. above referred to, it will be admitted that in the carly

story of England a full, ample and far-reaching jurisdiction was
accorded to the Admiralty, as complete as the most zealous de-

fender of its ancient jurisdiction could claim or desire. It was also

1) The entry in the Black Book of the Admiralty isas follows: Item chascun
ontract fait entre marchant et marchant, ou marchant ou mariner outre la
mer on dedens le flode mark sera trie devant I'Admiral et nenient ailleurs par
Fordonnance du dit Roy E. et ses seigneurs.  (Twiss, vol. 1, p. 68, See also

I_"lwllt’l Ad., 3rd ed., 52 Edwards 8

a
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further provided that all questions and dizputes “of auntient right

belonging to the maritime law ™ should be tried in the Admiralty
and not i the Common Law Courts (1),

This jurisdiction was not confined to maritime contracts; nor to
contracts heyond the sea, but was extended to every contract “within

the flood mark.”  What is to be understood by the * flood mark "

may be learned from Lord Coke’s judgment in Sir Henry Constable's
case,  Hesays: “ It has been resolved by the whole Court that the
soil upon which the sea doth ebh and flow, to wit, between the high
water mark and the low water mark, may be parcel of a manor of

a subject ; and when the sea doth flow unto the full height, the

Admiral shall have jurisdiction ot any thing whatsoever done upon
the water between the hich water mark and the low water mark
but of everything done upon the ground when the water is returncd

the common law <hall have jurisdiction ; <o that between the high
water mark and the low water mark the common law and the Admi
alty shall have severally power, interchangeable as aforesaid.”

And practically the same doctrine was Taid down by Sir Robert
Phillimore, in Reg. v. Keyn (2). Hesays: * The county extends
to low water mark, where the “high seas’
and lTow water mark, the Courts of Oyer and Terminer had juris

beoin ; between higl

diction when the tide was out ; the Court of the Admiral when the

tide was in. There appears to he no sutticient authority tor <aying
h s<ea was ever considered to be within the realm, and

that the hiel

1) (Lhe followine is the statement in the Black Book [tem, lett inguiry by

made co rnin ull vhoe doe sue any merchant, marriner, or othel
person wlhi ver at common aw of the Tand for any thing of auntient rigl
belonging to the maritime Low, and if any one is thercof indieted and convieted
by twi en | ~hal fined to the King tor Ris unlawfull and vexatic
suite, and beside hall withdraw his suite from the common law and sh
bring it in the Admiralty Court, if hee will prosccute any turther Tw

| weme ' the law 1s entered 1n the Black Book

et ballivis quorumcumque dominoru

ll.‘nm“: (R 1} ‘;i~

per ¢ isteras ma bti nintit haber 1 w;‘.lwwl\!\‘}h!ul 1] rH}:MLI \;‘w[‘.
placitum mercaton vel rinariorum concernens excedens summam quads
grinta ~olidorum sterlingornm Pena, gui inde indictati fuerint et supe rl
convicti per dnodecim, eandem penam ut supra et jndicium subibunt |

hiee est ordinacio Edwardi primi apud Hastynges regni sui anno secun

Et nota, wplml q nlibet contractus initus et factus inter caleatorem et mer
torem, m llkl)l)i\l 1, ant altos uitra m ire, sive inftra Hw\‘l!:l;u.klh vel I'¢ Htl\‘w

le marke, erit triatus et determinatus coram admirallo ¢

vulgariter dictum o
non ‘lll " i” I "Y‘i!“l lonem }'[4‘)‘\‘ tam

2) 2 Ex. D, p. 67
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INTRODUCTION. xl

notwithstanding what is said by Hale in his treatises, de Jure Maris
and Pleas of the Crown, there is a total absence of' precedents since
the reign of Edward I, if indeed any existed then, to support
the doetrine that the realm of England extends beyond the limits
of counties.”

The Admiral, therefore, according to Coke’s decision, would have

urizdiction over a maritime cause aricing between high and low

water mark when the tide was flood, and vet this would be svithin
the body of acounty.  This same jurisdiction obtained and continued
in the time of Edward IT1. This ample and extended jurisdiction,
however, did not satisty the judicial ambition of the Court. It
attempted to encroach upon the jurisdiction of the common law
(‘ourts, as other Courts had attempted to encroach upon iI\‘ Jurisdic
tion, and to restrain which the ordinances of second Edward 1. wer
pazsed.  The Admiral and his deputies took upon themselves to
decide cases which arose wholly on the land, such as trespasses,
house-breaking, the regulation of the prices of provisions, the rate
of wages, and such other matters as clearly did not come within the
scope of its authority.  This brought the subject before Parliament,

and caused the passage of the Statutes 13 Richard 11, ¢. 5, and

15 Richard 11, ¢. 3, generally known as the restraining statutes

I'he statute 13 Richard 11, ¢. D, was passed AL Do 1389 and is
as follows :

[tem: Forasmuch as a great and common clamor and complaint
hath bheen oftentimes made before this time, and vet 1=, for that the
\dmirals and their deputies hold their sessions within divers places

this realm, as well within franchise as without, accroachinge to
e greater authority than belongeth to their office, in prejudic
ur Lord the King, and the common law of the realm, and in
diminishing of divers franchises, and in destruction and mpovel
ing of the common people, it is accorded and assented that the
dmirals and then t‘ilnll!il\ shall not meddle trom hencetorth of
anvthing® done within the realm, but only ot a thing done upon the
sei, as it hath been used in the time of the noble prince, King
Fdward, grandfather of our Lord the King, that now i<
Much of the controversy between the Admiralty Court and the
Courts of Common Law arose in consequence of the double meaning
apable of” being placed upon the words * bat only,” italicised in
the above statute. The intention of the enactment evidently was
ot to cut down any jurisdiction exercised by the Admiralty in the
tme of Edward I, but to restrain it from meddling with cases arising

1 the land.




INTRODUCTION,

xlv

Mr. Benedict (1), in his able work, has clearly and forcibly pointed
this out.  He says that “ but only 7 is simply another expression for
unless or except, and by substituting either of these words for thy
other two, it beecomes manifest that the intention was only to exclud
jurisdiction on the land, and not tfrom within the body of a county
if’ the subject matter of dispute arose upon the sea, as, for instance
“within the flood mark.”  The Admiral had attempted to exercis
jurisdiction on the land between high and low water mark when the
tide was out, and also over dams and streams and ponds which wer
tideless, thereby depriving the Crown or the Lords of their accus
tomed In‘l‘tllli.\ih'\ To l‘t‘ll)t'(l}' these lllbll*l‘\, and to put the t“lq'\liul.
beyond doubt, it became nccessary, two years later (2), to pass
the 15 Richard 11., ¢. 3. This statute is as follows :

“Item: At the great and grievous complaint of all the commons,
made té our Lord the King in this present Parliament, for that th
Admirals and their deputies do incroach to them divers jurisdictions,
franchises, and many other profits pertaining to our Lord the King,
and to other lords, cities and boroughs, other than they were wont
or ought to have of right, to the great oppression and impoverish
ment of all the commons of the land, and hindrance and loss of
the King's pr&til\ and of many other lords, cities and boroughs
through the realm, it is declared, ordained and established, that of
all manner of contracts, pleas and quarrels, and all other thing:
rising within the hodies of the counties, as well by land as by water
and also of wreck of the sea, the Admiral’s Court shall have n
manner of cognizance, power nor jurisdiction ; but all such manne
of contracts, pleas and quarrels, and all other things rising withi
the bodies of counties, as well by land as by water, as afore, and
also wreck of the sea, shall be tried, determined, discussed and reme
died by the laws of the land, and not before nor by the Admiral
nor his lieutenant in any wise ; nevertheless, of' the death of a ma
and of a mayhem, done in great ships, being and hovering in th
main stream of great rivers, only beneath the bridges of the san
rivers, nigh to the sea, and in none other places of the same rivers
the Admiral shall have coguizance, and also to arrest ships in the
great flotes for the great voyages of the King and the realm, saviny
always to the King all manner of forfeitures and profits thereo
coming, and he shall have, also, jurixdiction upon the said flote:
during the said voyages, only saving always to the lords, cities and
boroughs their liberties and franchises.”

ed. 1894), 36. (2) A. D. 1391.

(1) Benedict, Ad.
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INTRODUCTION, xIv
Dr. Lane, a distinguished civilian, i

n his argument in Degrave
v. Hedges (1), says :

“The intent of the statutes of Richard 11,
was to restrain contracts of which the common law has
as was apparent from the preamble ; that the
croached upon the jurisdiction of the
Mure Clavsum, . 24, says :

a jurisdiction,
Admiralty had en-
common law,”  Selden, in his
“That Edward II1. settled the Admir-
alty, and restored and reduced it, and

re-established the laws of
Oleron, which were the Rhodian

laws, by which the Romans gov-
erned themselves as to maritime affairs.”

This statute also provided that a

direct remedy might be had
against the Admiral and his de

puty by the person wrongfully pur-
sued in the Court, and it remained in force until repealed by 24
Viet. ¢. 10, sec. 3 The statute of Henry IV. was a powerful
weapon in the hands of the opponents of the Admiralty to restrict
its jurisdiction within the narrowest bounds. It is true Mr. Bene-
dict (2) thinks this statute was passed to preclude the narrow con-
struction put upon the statutes of Richard II. However that may
be, it is certain it had no such effect, for, in the language of Story,
J., “It was upon these statutes that the
the Admiralty were so zes

alously and obstinatelv maintained during
more than two centuries.”

controversies respecting

Devices of various kinds were
aw lawyers to cut down the ;\dmir:lll‘\'
ton. It was urged, and successfully,
could have no Jurisdiction where the
urisdiction,

resorted
to by the common | jurisdie-
that generally the Admiralty
» Common Law Courts had
The Admiralty Courts contended that the

restraining
statutes prohibited the

Admiralty only from exercising
of contracts arising wholly 6n the lan
in their nature, and torts or

_illri.\t“t'liull
I, and of affairs not maritime
injuries committed in ports, and not
within the ebb and flow of the tide,

The Admiralty also contended
it had jurisdiction, notwithstandii

1g these statutes, over all torts and
mjuries committed on the high seas :

in ports within the ebl, and
How of the tide, and in

great streams below the first brid

ges 1 over
1 . ol
aimaritime contracts arising

at home or :1]”'“:11]:
matters of I»l‘i/.(' and its ill('i(i('ll[.\
the other hand, held that the A

and over all
The Common Law Courts, on
dmiralty jurisdiction was confined
viltracts and affairs t‘X(‘]lhi\'i‘l_\‘ made and done upon the high

“eas, and to be executed there : that it had no jurisdiction over torts,

offences or injuries done in ports within the bodies of
although within the ebh and

"y

dme contract made within the body of a county or beyond sea,

counties,

flow of the tide: nor over any mari-

1) 2 Ld. Ray. 1285, 2) Benedict Ad. (3 ed
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althouceh in a measure to be executed on the high seas:

the hich seas, to be

touching things not in their nature maritime, such as a contract to

the pavment of moneyv; nor of any contract, although maritime

under seal or containing unusual stipulations.

The Admiralty was comparatively helpless to assert its jurisdiction

against the prohibitions granted against it by the Courts of Common

“Jealousy is perhaps a mild word to

apply to the passion with which the superior courts took up this

question, for there appears to have been more greediness than
[t ix to be I't‘!'l'l‘l[(‘(l that to no less

the bottom of 1t.
illustrious personage than Lord Coke ix to be aseribed the origin ot

emulation at

this jealousy, and that being the case, it is not wonderful that others

should, from subservieney to the opinion of =0 great a man, have

followed in the same track, or even have gone beyond it, imitatores

ervum /;M'us_”

Elizabeth, in 1575, an agreement was come to

In the reign of
between the Admiralty and common law judges, us to the exercise
The merchants loudly called out

of their respective jurisdictions,

for a cessation of the dispute between the rival jurisdictions.

distinguished Admiralty judge said: © Betwixt land and water, be-

tween contracts made bevond sea and obligations made at sea, the

Two statutes
o Admiralty juris

Admiralty was like a kind of derelict.”

reign of Elizabeth (2)

The latter statute, as =et out ord Coke, 1 his

137, * describeth particularly the Timits of

All and every =uch

mentioned, as hereafter, shall be done o

of the said offences
the main sea, or coast of" the sea, being no part of’ the body of” any

county of this realm,; and without the precinets, jurisdiction, and

liberty of the Cinque ports, and out of any haven or pier, shall b

tried and determined betore the Lord Admiral, ete.
parliament the jurisdiction of" the Lor

judgment of
Admiral i= whollv confined to the main sea,

coasts of the sea

being no parcel of the body of any county of" this realm.”

The agreement of 1579 was as follows
“The request of the Judge of the Admiralty to the Lord Chict

Justice of Her \l:l.it'\l_\“\ beneh and his -u||~‘:\:ll1'\ and the .]ll4|‘\,'- s

agreement, the Tth of May, 1575,
That after judgment or sentence definitive given i

the Court of the Ad

Iflr same to the ”'J

to forbean L'I':IIwIiH;" (
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rmed either upon or beyond the seas, though the charter party be
made upon the land, by the statute of 32 Henry VIIL, c. 14.

INTRODUCTION,

the Court of the Admiralty, in any cause, and appeal made from
the same to the High Court of Chancery, that it may please them
to forbear granting of any writ of prohibition, either to the Judge

the said Court, or to Her Majestv’s delegates, at the suit of him,
by whom such appeal shall he made, sceing by choiee
that way, in reason he ought to be contented therewith, and not to
be relieved any other way.

“Agreement : Tt is agreed by the Lord Chiet Justice and his col
leagues, that “affer sentence given by the delegates, no prohibition
<hall be granted ; and vet if" there be no sentence, 1t a ]il'u||i}rilinl|
he not sued within the next term following sentence in the Admiral
Court, or within two terms next after, at the farthest, no prohibition
shall pdss to the delegates.

“ Réquest : Also, that prohibition be not granted hereafter upon
bare suggestions or surmises, without summary examination and
proof” made Iln‘rw\»f wherein it may be lawful to the Judge of the
Admiralty and the party defendant, by the favor of the Court, to

have counsel, and to plead for the stay thercof| it there shall appear

‘Agreement : They have agreed that the Judge of the Admiralty,
and the party defendant shall have counsel in Court, and plead the
stay, if" there may appear evident cause
That the -lll\l«__w of' the .\'llnil'.'l]l)', according to such
ancient order as hath been taken (2 Ed. 1) by the

since, and by custom, time out of memory of man, may have and
jjoy the cognition of all contracts; and other things arising, as well
evond as upon the sea, without any let or prohibition

‘Alj//’wm///f.' This 1s agreed upon !i(\‘ the said Lord Chief Justice
md his colleagues.

“ Request : That the said judge may have and enjoy the knowledge
and breach of charter |ull'li<‘~ made between masters of \hi}h and
merchantsefor vovages to be made to the parts beyvond the seas, and

» be performed upon and beyond the sea, according as it hath been

accustomed, time out of mind, and according to the good meaning

Hn‘lll‘_\' \H] C.

parties happen to be made within the realm.

King and his
council; and according to the letters patent of the Lord Admiral

or the time being, and allowed of” by other Kings of this land ever

14, though the same charter
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“ Request : That writs of corpus, cwn cansa be not directed to the
said judge in causes of the nature aforesaid ; and if any happen to
be directed, that it may please
with the cause, and not the body,
[f any writ of this nature be directed in the causes

them to accept the return thereof,
as it hath always been accustomed.

“Agreement :
before specified, they are content
| Admiral’s goal, upgu certificate made of the cause to be such,
r disobedience done to the Court in any

to return the bodies again to the

Lor
or if it be for contempt, o
such cause.”

The Queen does not appegr to have been a party to the agree
ment of 1575, but it is clear the Admiral and the Judge of the
Court considered it binding, because assented to by the common
law judges. There is also abundant evidence to support the posi-
tion that Elizabeth was dispcsed to support the jurisdiction of the
Court. In the record office is a letter from the Queen to the Chief
Justice of England with reference to the juris(li(-tinn, written in
1584. It runs as follows:  After my hartie commendations to
your Lordship and the rest: Whereas there hath been and yet is
depending in the Court of the Admiralty matter between one Percie,
of Norfolke, and a certaine Portingall, wherein the said Percie sueth
to the Court of her Majesty’s Bench for a prohibition against the
said Portingall or his Attornie for that this cause is said to be
determined ]»ru]wrl_\' by the civill law and in the Admiraltie, Her
Majesty’s pleasure is and soe hatlr her Highness willed me to signify
unto you that your Lordship and the rest of you associate Judges
of the said Court have a speciall care not <\»nly in this matter of
Percie and the Portingall, but in all other like matters concerning
the Admiraltie, that the same being triable by mere civill lawe be
not admitted to triall before you at the common law, which of those
marine and forraine causes is thought not soe properly and aptly
to take knowledge ; and therefore that hereafter (unlesse the matter
shall appeare soe manifestly to be triable by the common lawe as
that you may and will so warrant it) that you would remit the
same to the ordinarie place of the Admiraltie, the credit of which
Court for many good respects her Majestie would have by all good
Aud soe I recommend your Lordship and the
from the Court the VIIIth of July,

hicalics Ill\'-‘\'l \("l .
rest most heartily to God ;
1584.”

This letter is signed by Walsingham, who was Secretary of State.
Fourteen years later the Queen addressed the following letter t
the Mayor and Sheriffs of London on the same subject: “ Right

trusty, etc.: Whereas wee are given to understand by our right
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you take upon to |
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INTRODUCTION. xlix
trustie, ete., Charles, Earl of Notingham, our high Admirall, that
vou take upon to heare and determine all manner of causes and
suites arising of contracts and other things happening as well upon
as beyond the seas by attachments or otherwise, the knowledge
whereof' doth properly and specially belong and appert

aine unto
our Court of Admiraltie, fayning the s

ime contrary to the truth, to
have been done within some parish or woarde of that our citie of
London ; like as wee think it very strange that by such untrue
surmises the prerogative and Jurisdiction of our said Court of Ad-
miralty should be usurped by you, and our said

Admirall and his
Lieutenant defrauded of that which is

due unto them; soe wee
thought it meete straightly to charge and command you to forl

eare
to intermeddle with any matter, cause or

suite proceeding of any
contract or other thing happening upon or beyond the seas, or in
any other place within the jurisdiction of the Admiralty. And if
it shall happen any such cause or matter to be commenced before
you by any counsellor or attorney without your knowledge, wee
require you, when you shall know thereof by yourself or upon
advertisement had by our said Admirall or from his Lieutenant to
desist to proceed therein further. And hereof faile you not as you
and every of you tender our pleasure. Given, etc., at Greenwich,
the 16th day of May, 1598. Anno regnt Regine 40.”

During the Queen’s life, from the time of the agreement of 1575,
it is asserted that only two or three prohibitions were egranted ; but

after her death the old rivalry between the €ourts again came to

the front. James I. was disposed to support the position taken by
his predecessor, for we find that the King, in 1604, a year after the
(Queen’s death, addressed a letter to the Lord Mayor and Sheriffs of

London of the same tenor and effect as the letter of 1598. The

Courts of Common Law, however. pressed their views, and the

restrictions soucht to be imposed upon the Admiralty became so

irritating that an appeal was made to the King. The requests and
agreements of 1575 were read over before James .. February 11,
A.D. 1611, All the judges were present. The King directed that

Dr. Dunn, the Atﬂnir:ll(y judge, should draw up in specific state-

ments the grievances complained of and that those statements
should be handed to the judges for their answers. The answers
were drawn by Coke himself, and ““they breathe his

imperious
spirit.”’
.

He denied the l»ixuling force of the agreement because it
wus “not subscribed with the harid ef any judge.” The objections
and answers are set forth at length ig Coke’s 4th Institute, c. 22, p.
134, and are as follows :

A
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“ Articuls Admiralitatis. effect of this A rticle
“The complaint of the Lord Admiral of England to the King’s the jurisdiction of ]
: Most Excellent Majesty, against the Judges of the realm, concerning is out of any county.
prohibitions granted to the Court of the Admiralty, 11 die Febr. or any contract be 1
penultimo die Termini Hilarii, Anno 8 Jue. Reqis: The effect of ment of any money
which complaint was after, by His Majesty’s commandment, set common law cap :uiu
downtin articles by Dr. Dun, Judge of the Admiralty, which are these cases neither t),
as followeth, with answers to the same by the Judges of the realm, Admiralty hath any
which they afterwards confirmed by three kinds of authorities in of the Admiralty hat
law ; 1st, by Acts of Parliament; 2nd, by judgments and judicial law, we fiud that pr
proceedings ; and lastly, by book cases — Certain grievances whereof ought,
the Lord Admiral and his officers of the Admiralty do especially « “Third Objection -
complain and desire redress. Court hath used to
“ First Objection— That whereas the conusance of all contracts ance of the acts and i
and other things done upon the sea belongeth to the Admiral juris- by the jlh]gvs of (}“..
diction, the same are made triable at the common law, by supposing Court of Record, and
the same to have been done in Cheapside, and such places. and hereupon prohib
“ The Answer — By the laws of this realm the Court of the Admiral that jurisdiction.
hath no conusance, power or jurisdiction of any manner of contract, “The Answer — The
plea or querele within any county of the realm, either upon the civil law is no Court
land or the water ; but every such contract, plea or querele, and all such recognizance as "
other things rising within any county of the realm, either upon the of recognizances agail
land or the water, and also wreck of the sea, ought to be tried, hibitions have heep or
determined, discussed and remedied by the laws of the land, and €rroneous sentence ]:‘
not before or by the Admiral, nor his lieutenant, in any manner. appeal before certain
So as it is not material whether the place be upon the water, infra statute of 8 Eliz. Regi
Aurum et reflurum aque, but whether it be upon any water within ot Record. N
any county. Wherefore we acknowledge that of contracts, pleas and “ Fourth Objection —
querels made upon the sea, or any part thercof which is not within formed upon the gegs
any county (from whence no trial can be had by twelve men), the prohibitions.
Admiral hath, and ought to have, jurisdiction. And no precedent “The Answer — If t]
can be showed that any prohibition hath been granted for any con- port, town or county of
tract, plea or querele concerning any marine causge made or done either uppn the N‘H;, or
upon the sea, taking that only to be the sea wherein the Admiral and determined by the
hath jurisdiction, which is before by law described to be out of any in the Court of the Adm
county. (See more of this matter in the answer to the sixth Article. encroached upgn the ¢
“Second Objection— W hen actions are brought in the Admiralty Admiralty and ghe par
upon bargains and contracts made beyond the seas, wherein the oftentimes the party con
common law cannot administer justice, yet in these cases prohibitions the laws of the n-uim.

are awarded against the Admiral Court. “Fifth Objection — Th
“The Answer — Bargains or contracts made beyond the seas, hath tfoundation in His

wherein the common law cannot administer justice (which is th other grants, yet in the
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effect of this Article), do belong to the constable and marshal —for
the jurisdiction of the Admiral is wholly confined to the sea, which
is out of any county. But if any indenture, bond or other specialty,
or any contract be made beyond sea, for doing of any act or pay-
ment of any money within this realm, or otherwise, wherein the
common law can administer justice, and give ordinary remedy; in
these cases neither the constable and marshal, nor the Court of the
Admiralty hath any jurisdiction. And, therefore, when this Court
of the Admiralty hath dealt therewith in derogation of the common
law, we ﬁyd that prohibitions have been granted, as by law they
ought.

“Third Objection—W hereas, time out of mind, the Admiral
Court hath used to take stipulations for appearance and perform-
ance of the acts and judgments of the same Court, it is now aflirmed
by the judges of the common law that the Admiral Court is no
Court of Record, and therefore not able to take such stipulations;
and hereupon prohibitions are

granted to the utter overthrow of
that jurisdiction.

“The Answer —The Court of the Admiralty proceeding by the
civil Jaw is no Court of Record, and therefore ‘eannot take any
such recognizance as a Court of Record may do. And for taking
of recognizances against the laws of the realm, we find that pro-
hibitions have been granted, as by the law they ought. And if
erroneous sentence be given in that Court, no writ of error, but an
appeal before certain delegates doth lie, as it appeareth by the
statute of 8 Eliz. Reginwe, cap. 5, which proveth that it is no Court
of Record.

an

Fourth Objection — That charter parties made only to be per-
formed upon the seas are daily withdrawn from that Court by
prohibitions.

“The Answer —If the charter party be made within any city,
port, town or county of this realm, although it be to be performed
either uppn the seas, or beyond the seas, yet is the same to be tried
and determined by the ordinary course of the common law, and not

in the Court of the Admiralty. And therefore when that Court hath

encroached upgn the common law in that case, the Judge of the

Admiralty and the party suing there have been prohibited, and

oftentimes the party condemned in great and grievous damages by
the laws of the realm.
“ Fifth Objection

That the clause of Non obstante statuto, which
hath foundation in His Majesty’s Prerogative, and is current in all
other grants, yet in the Lord Admiral’s Patent is said to be of no
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force to warrant the determination of the causes committed to him
in His Lordship’s Patent, and so rejected by the judges of the
common law.

“The Answer — Without all question-the statutes of 13 R. 2, cap.
3, 15 R. 2, cap. 5, and 2 H. 4, cap. 11, belng statutes declaring the
jurisdiction of the Court of the Admiral, and wherein all the sub-
jects of the realm have interest, cannot be dispensed with by any
non obstante, and therefore not worthy of any answer; but by color
thereof, the Court of the Admiralty hath, contrary to those Acts of
Parliament, incroached upon the jurisdiction of the common law,
to the intolerable grievance of the subjects, which hath oftentimes
urged them to complain in your Majesty’s Courts of ordinary justice
at Westminster, for their relief in that behalf.

“Sixth Objection—To the end that the Admiral jurisdiction may
receive all manner of impeachment and interruption, the rivers
beneath the first bridges, where it ebbeth and floweth, and the ports
and creeks are, by the judges of the common law, affirmed to be no
part of the seas, nor within the Admiral Jurisdiction ; and thereby
prohibitions are usually awarded upon actions depending in that
Court, for contracts and other things done in those places, notwith-
standing that by use and practice time out of mind, the Admiral
Court have had jurisdiction within such ports, creeks and rivers.

“ The Answer — The like answer as to the first.  And it is further
added that for the death of a man, and of mayhem (in those two
cases only) done in great ships, being and hovering in the main
stream only beneath the points of the same rivers nigh to the sea,
and no other place of the same rivers, nor in other causes, but in
those two only, the Admiral hath cognizance. But for all contracts,
pleas and querels made or dome upon a river, haven, or creek, with-
in any county of this realm, the Admiral without question, hath not
for then he should hold plea of things done within
county, which are triable by verdict of twelve men,

any jurisdicti
the body of

and mere leterminable by the common law, and not within the

Court of the Admiralty, according to the civil law. For that were
to ch and alter the laws of the realm in those cases, and make
these contracts, pleas and querels triable by the common laws of
th alm, to be drawn ad aliud examen, and to be sentenced by the

Judge of the Admiralty according to the civil Jaws. And how
dangerous and penal it is for them to deal in these cases, it appear-
cth by judicial precedents of former ages. But see the answer to

the first article.
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“ Seventh Objection— That the agreement made in Anno Domini
1575, between the Judges of the King’s Bench and the Court of the
Admiralty, for the more quiet and certain execution of Admiral
jurisdiction, is not observed as it ought to be.

4

“ The Answer — The supposed agreement mentioned in this article
hath not as yet been delivered unto us, but having heard the same
read over before His Majesty (out of a paper not subscribed with
the hand of any judge), we answer that for so much thereof as
differeth from these answers, it is against the laws and statutes of
this realm, and therefore the judges of the King’s Bench never
assented thereunto, as is pretended, neither doth the phrase thereof
agree with the terms of the laws of the realm.

‘“ Eighth Objection— Many other grievances there are which, in
discussing of these former, will easily appear worthy also of refor-
mation.

“ The Answer —This article is so general as no particular answer
can be made thereunto, only that it appeareth by that which hath
been said that the Lord Admiral, his officers and ministers, princi-
pally by colour of the said void non obstante and for want of learned
advice, have unjustly incroached upon the common laws of this
realm, whereof the marvail is the less, for that the Lord Admiral,
his lieutenants, officers and ministers, have, without all colour, in-
croached and intrudéd upon a right and prerogative due to the
Crown, in that they have seized and converted to their own uses
goods and chattels of infinite value taken by pirates at sea, and
other goods and chattels which in no sort appertain unto his lord-
ship by his letters patents, wherein the said non obstante is contained,
and for the which he and his officers remain accountable unto His
Majesty. And they, now wanting in this blessed time of peace,
causes appertgining to their natural jurisdiction, incroach upon the
Jurisdiction of the common law, lest they should sit idle and reap

no profits. - And if a greater number of prohibitions (as they

affirm) have been granted since the great benefit of this happy
peace than before in time of hostility, it moveth from their own in-

croachments upon the jurisdiction of the common law.

So as they
do not only unjustly incroach, but complain also of the Judges of
the Realm for doing of justice in these cases.”

[t is not necessary to refer at any length to the above objections
and answers. They cover the entire field of dispute between the
rival Courts.  The great objection to and jealousy of the Admiralty
Jurisdiction -arose from the fact that its procedure was based upon
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hv

that of the civil law, and that causes were determined without the
intervention of a jury. Our Anglo-Saxon forefathers ever evinced
a tenacious devotion to the principle of trial by jury, and as this
feature did not obtain in Equity and Admiralty proceedings, both
Both encountered

The Equity Court

of these Courts encountered strong opposition.
the active, unyielding antipathy of Lord Coke.
triumphed, but the Admiralty had finally to abandon its ancient
jurisdiction.  Even the study of the civil law was discountenanced.
As early as the middle of the twelfth century King Stephen silenced
Vacarius, a distinguished Lombard jurist, who had established a

school of civil law at Oxford, In the answer to the third objection,

it is put forward that the Admiralty, proceeding by the civil law, is
no Court ot Record. A Court of Record is one having power to fine
and imprison. In Bacon’s Abridgement (1) it is laid down that
every Court, by having power given te it to fine and imprison, and
whose proceedings may be reversed by writ of error or certiorart, is
one of record’ Why a Court proceeding according to the civil law
is not one of record is not quite apparent, and Mr. Justice Story, it
is submitted, completely disproves this statement of Lord Coke.

The ordinance of Richard I, at Grimsby (2), in words declares

the Admiralty to be of record. And the same writer, in a note on
the same page, says that in the Record Office there is a manuscript
labelled “ Placita in Cur. Admiralitat. 15 R. 11’ showing it to be

a Court of Record at that time. In the same work (3), under

the title De Officio Admiralitatis, the language 18, “eo //um{ admair-

allus et locumtenentes sui sunt de recordo.”  T'he Common Law Courts,

however, held it was not a Court of Record, and that continued
until Parliament intervened, and in 1861 (4), in express terms,

declared the Court to be one of record. The application to James

[.,in 1611, resulted in nothing favorable to the Admiralty jurisdic-

Prohibitions continued to be issued to restrain the Court, and

tion.
Sir

nothing further was done until the time of Charles I.,in 1632.
Henry Martyn was then the Judge, and he urged before the King
and his Council the need of an agreement among the parties con-
cerned as to the limits within which the Common Law Courts would
allow the exercise of jurisdiction without interference. An agree-
ment was at length reached. It was read in Council before the
King, agreed to, and signed by the lords of Council and the judges.

The following is the agreement :

B3 d

(3) 1 Twiss, p. 237.

1) Tit. Courts, D. 2.
(4) 24 Vicet,, c. 10, s. 14,

(2) 1 Twiss, 67. .

: \
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“ At Whitehall, 18th of February, 1632.

“This day his Majesty being present in Council, the articles and
propositions following for the accommodating and settling of the
differences concerning prohibitions, arising between his Majesty’s
Courts of Westminster, and his Court of Admiralty, were fully
debated, and resolved by the Board. And were then likewise upon
reading the same as well before the judges of his Highness’s said
Courts at Westminster as before the judge of his said Court of
Admiralty, and his attorney-general, agreed unto and sub-signed
by them all in his Majesty’s presence, and the transcript thereof
ordered to be entered into the register of Council Causes and the
original to remain in the Council chest.

“1. If suit shall be commenced in the Court of Adwmiralty upon
contracts made, or other things personally done beyond the seas, or
upon the sea, no prohibition is to be awarded.

“2. If suit be before the Admiral for freight, or mariners’ wages,
or for the breach of charter parties for voyages to be made beyond
the sea, though the charter parties happen to be made within the
realm, and although the money be payable within the realm, so as
the penalty be not demanded, a prohibition is not to be granted ;
but if suits be for the penalty, or if question be made whether the
charter partie were made or not ; or whether the plaintiff did release
or otherwise discharge the same within the realm, that is to be tried
in the King’s Courts at Westminster, and not in the King’s Court of

Admiralty, so that first it be denied upon oath, that a charter partie

was made, or a denial upon oath tendered.

“3. If suit shall be

in the Court of Admiralty for building,
amending, saving or necessary victualling of a ship, against the
ship itself, and not against any party by name, but such as for his
interest makes himself a party, no prohibition is to be granted,
though this be done within the realm.

“4. Likewise the Admiral may inquire of, and redresse all an-
noyances and obstructions in all navigable rivers, beneath the first
bridges, that are any impediments to navigation, or passage to, and
from the sea, and also try personal contracts and injuries done

there, which concern navigation upon the sea, and no prohibition
is to be granted in such cases.

“5. If any be imprisoned, and upon habeas corpus, if any of these

be the cause of imprisonment, and that be so certified, the partie
shall be remanded.”
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These resolutions are not printed in the same terms in all the
books. As they appear above they are taken from Prynne (1).
The second and fourth resolutions are somewhat different as given
by Browne (2). The reader will note that these resolutions con-
ceded to the Admiralty a jurisdiction full and ample, and in
accordance with its ancient claims, a jurisdiction much larger than
was subsequently allowed. Modern legislation, however, meeting
the requirements of modegn commerce, has granted all the jurisdic-
tion conceded by the n*s(l&inns of 1632, and very much in addition.
All writers on ;\dlniru]t_v'jurisdivliun point out that these resolu-
tions were printed in the first and second editions of Croke’s reports,
but omitted from later editions after his death. The reporter, Sir
George Croke, was one of the judges who signed the resolutions,
We have the authority of Sir Leoline Jenking for the statement
that the agreement of 1632 “ was pun(-lunlly observed as to the
granting or denying prohibitions ™ till the time of the Common-
wealth. And in Cromwell’s time these resolutions were in substance
re-enacted by an ordinance of parliament in 1648. The following

is the ordinance (3):

(1) See Edwards’ Ad. p. 23; Benedict Ad. (3 ed.) p. 5L
(2) 2 Browne Civ. and Ad. Law, Ist Am. ed. 78.

«9 If suit be before the Admiral for freight or mariners’ wages, or for
breach of charter parties, for voyages to be made beyond the seas; though
the charter party happen to be made within the vealm, so as the penalty be
not demanded, or prohibition 1s not to be granted; but if the suit be for the
penalty ; or if the question be, whether the charter party were made or not,
or whether the plaintifi’ did release or otherwise discharge the same within
the realm: this is to be tried in the King’s Courts at Westminster, and not in

his Court of Admiralty.”

«4. Although of some of those causes arising npon the Thames beneath the
first bridge, and divers other rivers beneath the first bridge, the King's Courts
have cognizance; yet the Admiralty has jurisdiction there in the points
specially mentioned in the statute of 15 Richard 1. And also by exposition
of equity thereof he may inquire and redress all annoyances and obstructions
in these rivers that are any impediment to navigation or passage to or from
the sea; and also may try personal contracts or injuries done there, which
concern navigation upon sea. And no prohibition is to be granted in such
cases.”

Dunlap, in his work on Admiralty, follows Browne, and the latter has copied

from Zouch on Admiralty jurisdiction.

(3) This ordinance is taken from Seobell’s Collection of Acts, ete, ¢. 112, p
147. See also Dunlap Ad. (2 ed.) p. 36; Benedict Ad. (3 ed.) p. 51,

“The Jurisdi
“The Lords and C
inconveniences daily
Kingdom and the (‘(.n
tainty of jurisdiction
be it ordained by th
Admiralty shall -Im\w
or vessel, with the tacl
which concern the re
for the setting of su
bottomry, and likewis
shipping or navigatio:
sea in any voyage ; a
contracts for freight, |
goods laden on boare
vessel to another, or b
always, that the smid
admit actions upon a1
chant and merchant o
“ And be it ordainec
the said Admiralty C
nizance in due 1'm“m,
sentence and determin
of the sea, and put th
without any let, trouble
or usage to the contrar
ing; saving always and
that shall find or think
tive, or decree having t|
a damage not to be re
interposed in the Cour
aforesaid, their right of
used from such decrees .
“Provided always, a
aforesaid, that t'l'nl;l hei
appointed of the said Ce
both Houses of Parliam
every of the judges of t
be present at the givin
shall at the same time
Court, deliver his reasc

opmion concerning the |



in all the
rynne (1).
t as given
itiong cou-
le, and in
arger than
r, meeting
e jurisdi(-—
n addition.
ese resolu-
e's rvpnrh,
»porter, Sir
resolutions,
statement
as to the
v Common-
) substance
» following

wages, or for
eas: though
e penalty be
1it be for the
made or not,
game within

»r, and not in

s beneath the
King's Courts
n the points
by exposition
| -ul»lrmlinw
ge to or from
there, which

nted in such

ter has copied

ete., ¢. 112, p

). 01,

INTRODUCTION. Ivii

“The Jurisdiction of the Court nf A(()Hl’/'tlh‘l/ Settled.

“The Lords and Commons assembled in Parliament, finding many
inconveniences daily to arise in relation both to the trade of this
Kingdom and the commerce with foreign parts, through the uncer-
tainty of jurisdiction in the trial of maritime causes, do ordain, and
be it ordained by the authority of Parliament, that the Court of
Admiralty shall have cognizance and jurisdiction against the ship
or vessel, with the tackle, apparel and furniture thereof’; in all causes
which concern the repairing, victualling and furnishing provisions
for the setting of such ships or vessels to sea ; and in all cases of
bottomry, and likewise in contracts made beyond the seas concerning
shipping or navigation, or damages happening thereon or arising at
sea in any voyage ; and likewise in all cases of charter-parties, or
contracts for freight, bills of lading, mariners’ wages, or damages in
goods laden on board ships, or other damages done by one ship or
vessel to another, or by anchors or want of laying of buoys ; except,
always, that the smd Court of Admiralty shall not hold pleas or
admit actions upon any bills of exchange or accounts betwixt mer-
chant and merchant or their factors.

“ And be it ordained, that in all and every the matters aforesaid
the said Admiralty Court shall .and may proceed, and take recog-
nizance in due form, and hear, examine, and finally end, decree,
sentence and determine the same according to the laws and customs
of the sea, and put the same decrees and sentences in execution,
without any let, trouble or impeachment whatsoever, any law, statute
or usage to the contrary heretofore made in any wise notwithstand-
ing ; saving always and reserving to all and every person and persons
that shall find or think themselves aggrieved by any sentence defini-
tive, or decree having the force of a definitive sentence, or importing
a damage not to be repaired by the definitive sentence given or
interposed in the Court of Admiralty in all or any of the cases
aforesaid, their right of appeal in such form as hath heretofore been
used from such decrees or sentences in the said Court of Admiralty.

“Provided always, and be it further ordained by the authority
aforesaid, that from henceforth there shall be three judges always
appointed of the said Court, to be nominated from time to time by
both Houses of Parliament or such as they shall appoint; and that
every of the judges of the said Court for the time being, that shall
be present at the giving of any definitive sentence in said Court,

shall at the same time or before such sentence given, openly in

Court, deliver his reasons in law of such his sentence or of his

opinion concerning the same; and shall also openly in Court give




INTRODUCTION.

1vini

answers and solutions (as far as he may) to such laws, customs, or
other matters, as shall have been brought or alleged in Court on
that part agairist whom such sentence or opinion shall be given or
declared respectively.

“Provided also, that this ordinance shall continue for three
years and no longer.”

Although this ordinance at first was intended to last for three
years, it was subsesequently made perpetual, but at the restoration
in 1660 it was repealed. The use of the Latin language was abol
ished in the Coury by Cromwell, but the following entry in the
Admiralty Assignation Book, dated August 1st, 1660, refers to the
restoration of Charles I1. to the throne, and of the Latin language to
the Court: “ Primo die mensis Augusti Anno Domini millesimo et
sercentesimo anno scilicet jubileeo non solum lingue Latine feliciter
restitute sed et Illustrissimi principis Caroli secundi a populo swo diu
per Proditores depulst, nune miranda Dei providentia restaurati, quem
Deus optimus Max. diutissime servet incolumem” (1).  The Latin
language continued from that time in use in the Court till 1733,
when it was abolished, and since then the English language has
been used.

From time immemorial there has been an
Admiralty in Ireland. Since 1782 no prize commission has been
given to the judge of that Court. By the Act of Union it is pro-
vided that there shall be an Instance Court of Admiralty for the

Instance Court of

“ determination of causes civil and maritime only.”

The Admiralty jurisdiction in Scotland was always large and
comprehensive.  When Story, J., delivered his judgment in DeLovio
v. Boit, nearly eighty years ago, it had cognizance of “all com
plaints, contracts, offences, pleas, exchanges, assecurations, debts,
counts, charter-parties, covenants, and all other writings concerning
lading and unlading of ships, freights, hires, money lent upon
casualties and hazard at sea, and all other businesses whatsover
among sea-farers done at sea, this side sea or beyond sea; the cog-
nition of writs of appeal from other judges, and the causes and
actions of reprisal, and letters of mark; and to take stipulations,
cognoscions, and insinuations in the books of the Admiralty.” And
it is claimed by writers of authority that the Vice-Admiralty Courts
of the American colonies prior to 1776 possessed and exercised very
extensive Admiralty jurisdiction. This is evidenced by the wide
powers given to the different judges by their commissions.

(1) Marsden’s Ad. Cases, 2143,

As late as 1554 th,
the Admiral’s jjeut
Henry II. at that
I7T17 they have bee
colonies, By some,
ing of remembrance
ments, but the great
Ordonnance de [q M
the Courts of Admi;
Valin’s Commentaire
1681, vol. 1, p.- 6 (ed,
to judge of this comy

DE LA Comp

. Les juges de |
autres, et entre toutes
meme privilégices, fry
défendant, de tout ce
apparaux, avitailleme
valsseaux.

2. Déclarons de leu
<'lmm-.~"»p:lrlirs, affréter
de chargement, fret o
des victuailles qui leu
ordre du maitre, pend;
polices (I'ussumm-vs, ol
voyage, et généraleme
de la mer, nonobstant t

3. Connaitront aussi
et échouemens, dy jet
nages arrivés ;ulx‘\'ui
ment, ensemble des iy
dans les vaisseaux de ¢
-4. Auront encore |
dixiéme, balises, ancrag
de ceux qui seront ](-\:
particuliers voisins de |
les marchandises ou vaj

». La connaissance d

alés et qux embouchu



customs, or
in Court on

he given or
e for three

st for three
restoration
re was abol-
ntry in the
refers to the
language to
millestmo et
fine fr'/irilr r
~}/u/u swo diu
tauraty, quem

The Latin
ot till 1733,

anguage has

wce Court of
on has been
jon it 18 pro-
ralty for the

s large and
it In [)r'l,m‘«'u
of “all com
ations, debts,
8 concerning
sy lent upon
<;*.\ whatsover
sea ; the cog-
¢ causes and
: .~ti|vul:\liun~,
iralty.” And
niralty Courts

.xercised very

| by the wide

10ns.

INTRODUCTION. lix

As late as 1554 there were no Admiralty judges in France except
the Admiral’s lieutenants and other officers appointed by him.
Henry II. at that time organized Courts of Admiralty, and since
1717 they have been generally extended throughout the French
colonies. By some, Louis the Fourteenth may be thought deserv-
ing of remembrance on account of his splendid military achieve-
ments, but the greatest monument to his fame is his enlightened
Ordonnance de la Marine, in which is defined the jurisdiction of
the Courts of Admiralty in France. The following, taken from
Valin’s Commentaire sur ' Ordonnance de la Marine du mois d’ Aout,
1681, vol. 1, p. 6 (ed. 1828), by V. Bécane, will enable the reader
to judge of this comprehensive and enlightened code:

TITRE II.
DE LA COMPETENCE DES JUGES DE L’AMIRAUTE.
1.

autres, et entre toutes personnes de quelque qualité qu'elles soient,

Les juges de 'amirauté connaitront privativement i tous

méme privilégies, frangais et étrangers, tant en demandant qu’en
défendant, de tout ce qui concerne la construction, les agres et
apparaux, avitaillement et équipement, ventes et adjudications des
vaisseaux.

2. Déclarons de leur compétence toutes actions qui proceédent de
chartes-parties, affrétemens ou nolissemens, connaissemeng ou polices
de chargement, fret ou nolis, engagement ou loyer de¢ matelots, et
des victuailles qui leur seront fournies pour leur nourriture, par
ordre du maitre, pendant I'équipement des vaisseaux, ensemble des
polices d’assurances, obligations a la grosse aventure, ou a retour de
voyage, et ;_;(‘n(-r:lh-nu-nt de tous contrats concernant le commerce
de la mer, nonobstant toutes soumissions et priviléges i ce contraires.

3. Connaitront aussi des prises faites en mer, des bris, naufrages
et échouemens, du jet et de la contribution, des avaries et des dom-
mages arrivés aux vaisseaux et aux marchandises de leur charge-
ment, ensemble des inventaires 8t délivrances des effets délaissés
dans les vaisseaux de ceux qui meurent en mer.

4.

Auront encore la connaissance des droits de congé, tiers,
dixi¢me, balises, ancrage et autres appartenant a 'amiral, ensemble
de ceux qui seront levés ou prétendus par les seigneurs ou autres
particuliers voisins de la mer, sur les pécheries ou poissons, et sur

les marchandises ou vaisseaux sortant des ports ou y entrant.

n. La connaissance de la péche qui se fait en mer, dans les étangs

salés et aux embouchures des riviéres, leur appartiendra: comme
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aussi celle des parcs et pécheries, de la qualité des rets et filets, et
des ventes et achats de poisson dans les bateaux, ou sur les greves
ports et havres.

6. Connaitront pareillement des dommages causés par les bati
mens de mer, aux pdcheries construites méme dans les rivieres
navigables, et de ceux que les bitimens en recevront, ensemble des
chemins destinés pour le halage des vaisseaux venant de la mer, s'il
n'y a réglement, titre ou possession contraires.

7. Connaitront encore des dommages faits aux quais, digues,
jetées, palissades et autres ouvrages faits contre la violence de la
mer, et veilleront & ce que les ports et rades soient conservés dans
leur profondeur et netteté.

8. Feront la levée des corps noyés, et dresseront procés-verbal de
I'état des cadavres trouvés en mer, sur les gréves ou dans les ports ;
méme de la submersion des gens de mer étant a la conduite de leurs
bitimens dans les riviéres navigables.

9. Assisteront aux montres et revues des habitans des paroisses
sujettes au guet de la mer, et connaitront de tous différens qui
naitront a l'occasion du guet; comme aussi des délits qui seront
commis par ceux qui feront la garde des cotes, tant qu’ils seront
sous les armes.

10. Connaitront pareillement des pirateries, pillages et désertions
des équipages, et généralement de tous crimes et délits commis sur
mer, ses ports, havres et rivages.

11. Recevront les maitres des métiers de charpentier de navires
calfateur, cordier, trevier, voilier et autres ouvriers travaillant
seulement a la construction des bitimens de mer et de leurs agres
et apparaux, dans les lieux o il y aura maitrise, et connaitront des

malversations par eux commises dans leur art.

12. Les rémissions accordées aux roturiers pour crimes dont la
connaissance appartient aux officiers de 'amirauté, seront addressées
et jugdes s siéges de 'amirauté ressortissant niment en nos cours
de lmrlvlm'nt.

13. Les officiers des siéges généraux de 'amirauté aux tables d
marbre connaitront, en premiére instance, des matiéres tant civiles
que criminelles contenues en la présente ordonnance, quand il n'y
aura pas de siéges particuliers dans le lieu de leur établissement
et par appel, hors les cas ol il écherrait peine afHlictive, auquel ca:

gera notre ordonnance de 1670 exécutée.
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14. Pourront évoquer des juges inférieurs, les causes qui excéde-
ront la valeur de trois mille livres, lors-qu'ils seront saisis de la
matiere par I'appel de quelque appointement ou interlocutoire donné
en premicre intance.

15. Faisons défenses a tous prévits, chitelains, viguiers, baillis,
sénéchaux, présidiaux et autres juges ordinaires, juges-consuls, et
des soumissions aux gens tenant les requétes de notre hotel et du
palais, et a notre grand conseil, de prendre aucune connaissance
des cas ci-dessus, circonstances et dépendances; et i nos cours de
parlement d’en connaitre en premiére instance ; méme a tous négo-
cians, mariniers et autres, d’y procéder pour raison de ce, a peine
d’'amende arbitraire.

The French Code of 1681, from which the above is taken, was
published under the auspices of Colbert, the great minister of
Louis XIV. Judge Duer claims for it a higher place than any
code at that time known. He says: (1) “It is probably the first
complete code of maritime and commercial law that was ever
attempted to be framed, and when we consider the originality and
extent of the design, and the ability with which it is executed, we
shall not hesitate to admit that it deserves to be ranked among
the noblest works that legislative genius and learning have yet
accomplished.”

[n addition to the jurisdiction of the instance and prize sides
of the Courts, the Lord High Admiral exercised a criminal juris-
liction over all erimes and offences committed on the sea, or on the
coasts out of the body of any county, and of death or mayhem in
great ships being or hovering in the main stream of great rivers
helow the bridges of the same. The offence of piracy was formerly
only cognizable by the Admiralty Courts which proceeded, as we
have seen, without a jury, according to the procedure of the civil
law. It was, however, felt to be inconsistent with the liberties of
the nation that any man’s life should be taken away except by the

judgment of his peers or the common law of the land. As a result

the statute 28 Hen. VIII. c. 15, was passed to obviate these objec-

tions, and a new jurisdiction was thereby established. It was
enacted :

“1. That all treasons, felonies, robberies, murders, and confeder-
acies hereafter to be committed in or upon the sea, or in any other

haven, river, creek, or place where the Admiralty or Admirals have

(1) Mar. Ins., vol. 1, p. 43.
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or pretend to have power, authority, or jurisdiction, shall be in-
quired, tried, heard, determined, and judged in such shires and

places in the realm as shall be limited in the King's commission or

commissions, to be directed for the same in like form and condition

as if any such offence or offences had been committed or done in or

upon the land.

“2. That such persons to whom such commission or commissions
shall be directed, or four of them at least, shall have full power
and authority to inquire of such offences and every of them by the
oaths of twelve good and lawful inhabitants in the shire, limited in
their commission in such manner and form as if such offences had
been committed upon the land within the same shire; and that
every indictment found and presented before such commissions of
any treasons, felonies, robberies, murders, manslaughters, or such
other offences committed or done in or upon the seas, or in or upon
any haven, river, or creek, shall be good and effectual in law.”

The judge of the Admiralty Court was always included among
the commissioners appointed under the above statute, and this
jurisdiction was ultimately exercised by the Central Crimainal Court,
which was establizhed by 4 & 5 Wm. 4, c. 36. By 7 & 8 Vict.
c. 2, all commissioners of Oyer and Terminer or general gaol de-
livery were given all the powers commissioners had under 28 Hen. 8
as to the trial of offences committed at sea (1). An important
question arose under the statutes relating to criminal jurisdiction in
1876 in the case of The Queen v. Keyn (2), in which it was held
that prior to 28 Hen. 8, ¢. 15, the Admiral had no jurisdiction to
try offences committed by foreigners on board foreign ships, whether
within or without the limit of three miles from the shore of Eng-
land ; that this and the subsequent statutes only transferred to the
Common Law Courts and the Central Criminal Court the jurisdic-
tion formerly possessed by the Admiral; and that therefore, in the
absence of statutory enactment, the Central Criminal Court had no

power to try such an offence. The able arguments of counsel and

the wealth of learning and research contained in the judgments of

the different members of" the Court especially recommend this case
to the careful consideration of every student of this department of
legal learning.

The defect of “absence of statutory enactment” was remedied
in 1878, when it was provided by The Territorial Waters Jurisdic-

tion Act, c. 73, that an offence committed by a person, whether &

1) See 2 Stephen’s His. Crim. Law, 21 (2) 2 Ex. D. 63.
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subject of Her Majesty or not, on the open sea within the territorial
waters of Her Majesty’s dominions, is an offence within the juris-
diction of the Admiral, although it may have been committed on
board or by means of a foreign ship, and the person who committed
such offence may be arrested, tried, and punished accordingly.

Reference has already been made to the ordinance passed in the
time of the Commonwealth to fix and determine the Admiralty
jurisdiction. This ordinance at the Restoration was set aside, but
an effort was made shortly after to re-enact it into a law by Parlia-
ment. Sir Leoline Jenkins, the distinguished Admiralty judge, sup-
ported the bill with great power and erudition at the Bar of the
House of Lords, but it failed to become law, and from that time to
the reign of Queen Victoria the instance side of the Court sunk
into comparative insignificance. It had, rightly or wrongly, been
shorn of its ancient jurisdiction by a liberal use of writs of prohibi-
tion in the hands of the Common Law Courts. In the language of
a distinguished judge, * The most animated advocates of the Admi-
ralty do not deny this. They mourn bitterly over its fall, but
uniformly acknowledge that they are eulogizing the dead” (1).
As we shall see hereafter, the dead has been brought to life again
by the wise and vivifying influences of modern legislation. The
wars in the time of George the Third gave abundant business to the
prize side of the Court. Happily it was at that time presided over
by Lord &owell, whose learning and character gave the High
Court of Admiralty of England a commanding reputation among
civilized nations. His judgments, expressed in chaste and polished
English, are storehouses of learning upon questions of international
and maritime law.

As a result of the restrictions placed upon the Court, its jurisdic-
tion became limited to cases of prize, mariners’ wages, bottomry
bonds, suits in certain cases to recover possession of a ship, salvage,
juries to person or property by collision on the high seas, the
arrest of goods or their proceeds piratically taken, and the enforce-
ment of foreign Admiralty judgments under certain conditions.

The wrongful possession of a ship, a dispute as to employment of

the vessel, a suit for an account between part owners, a compulsory

sale of a ship even at the request of the majority interest, were-
questions beyond the jurisdiction of the Court to settle. It could
compel a bond to be given to a dissentient part owner for the safe

return of the ship, but in those cases the dissentient owner derived

(1) per Johnson, J., in Ramsay v. Allegre, 12 Wheaton, p. 628.
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no benefit from the fruits of the voyage, and shared in no losses,

Thus matters continued till near the close of the first half of

the present century.  When Lord Stowell became judge, the busi-
ness was <o slight that it is said to have given him “little else than
an occasional morning’s occupation.” And when those practising
in the Court proposed the regular publication of its Reports, the
judge hesitated, as “ he feared lest the Reports should expose the
nakedness of the land.” Its business became still less under Lord
Stowell’s immediate successors, but there was a revival after Dr.
Lushington was appointed judge. The fame of Lord Stowell natur-
ally directed attention to the Court,and his admirable judgments on its
prize side stimulated the desire of the mercantile interests to have their
disputes touching maritime affairs settled by the instance side of the
Court. The expanding commerce of the Empire, and the conse-
quent growing intercommunication with all parts of the world,
intensified that desire. It was important that a tribunal should
be available capable of administering speedy justice, and upon
equitable principles, And according to Lord Stowell, the Ad-
miralty Court is “bound by its commission and "constitution to
determine the cases submitted to its cognizance upon equitable
principles, and according to the rules of natural justice”; Th
Juliana (1). This feeling found expression in the report of a select
committee of the House of Commons in 1833, recommending an
extension of the jurisdiction. That report, however, fell far short
of what has since been granted. Nothing was done, however, until
1840, when, by 3 & 4 Vict. c. 65, the first step was taken by legis-
lation to restore to the Court its ancient jurisdiction. Advocates,
barristers, and other officers were by that Act authorized to prac-
tice in the Court; claims of mortgagees were allowed to be pressed
against any ship under arrest, or when the proceeds were in the
registry ; authority was given to the Coupt to decide all questions
of title to any =hip; also all questions of’ salvage, damage, wages or
bottomry instituted in the Court after the passing of the Act. By
another section power was conferred to adjudicate upon all claims
and demands in the nature of salvage for services rendered to any
ship, or for damage received by any ship, or in the nature of to-*
age, or for necessaries supplied to any ship or sea-going vessel ; ar!
this whether such ship or vessel was within the body of a county o
on the high seas when the services were rendered or damage re-
ceived or necessaries furnished. The liability of the judge for error

(1) 2 Dod. 521.
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INTRODUCTION. Ixv
of judgment, imposed by 2 Hen. IV. c. 11, was placed in the same
category as the liability of the judges of Her Majesty's Superior
Courts of Common Law, and (to anticipate) this unjust and invidious
statute was subsequently entirely repealed by the 24 Vict. c. 10,
s. 31. Certain other amendments were made as to appeals, taking
evidence, enforcing the attendance of witnesses, making rules of
Court, and granting or refusing new trials. The legislature, how-
ever, was careful to provide that the increased jurisdiction given to
the Admiralty should not in any way interfere with the exercise of
concurrent juﬁsdivtinn by the Courts of Common Law and Equity
in respect of the same subject matters, There were a few excep-
tions, however, over which the Admiralty continued to have exclu-
sive jurisdiction. Power was given the judge to make rules to
improve the practice of the Court, and Dr. Lushington, under that

authority, framed the rules of 1855. Under these rules it was first

required to file preliminary acts in cases of collision. The same
procedure has been continued by the rules of 1859, and subsequent
rules under the Judicature Acts. In 1859, the statute 22 & 23
Vict. c. 6, was passed, which gave permission to sergeants, barristers,
attorneys and solicitors to practice in the High Court. The juris-
diction of the High Court in England was still further enlarged by
the Admiralty Act, 1861, which, according to Dr. Lushington, in
part at least restored its ancient jurisdiction.

This latter statute conferred upon the High Court jurisdiction to
entertain claims for building, equipping and repairing vessels; for
necessaries supplied; for damage to cargo imported; for claims
arising out of breach of charter parties and bills of lading; for
damage done by any ship; to decide questions of ownership, poses-
sion, employment and earning of any vessel registered in England
or Wales; to settle all accounts between co-owners with power to
sell the vessel or any share thereof; sal¢age of life or property ;
wages and disbursements of the master; wages of any seaman
whether earned under a special contract or not. In certain cases
the High Court of Admiralty shall have the same powers over any

itish ship, or any share therein, as are conferred upon by the High

urt of Chancery in England under certain sections of the Merchant
hipping Act, 1854. The above enumeration embraces the principal
subjects dealt with by the Admiralty Act of 1861. The thirty-
fourth section makes provision for certain procedure as to hearing
after the institution of a cross cause in cases of collision, but under
the Judicature Acts in England a defendant was permitted to set

up any defence by way of counter claim, which formerly could have
OA
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been set up by a cross action.  The proceeding by way of counter
claim came in with the Judicature Acts. The defendant, however,
even yet may, if so disposed, decline to counter claim, await the
result of the action against him, and then institute his suit for
damages.
The enlargement of the jurisdiction in England proved so bene-
ficial, that it was deemed expedient to enlarge the jurisdiction of
the Vice-Admiralty Courts. This was accomplished by the passage
of the Vice-Admiralty Courts Act, 1863, and the amendment
thereto of 1867. The extended jurisdiction was practically in
the same direction, and over the same classes of subjects, as
in the High Court of Admiralty. There were, however, some
important exceptions, and these very seriously impaired the
usefulness and efficiency of the Vice-Admiralty Courts. They
had no power to deal with charter parties or bills of lading; they
had no authority to decide questions of ownership or title to vessels;
they were powerless to settle disputes between co-owners and adjust
outstanding accounts; they could not sell the vessel or any part
of it and distribute the proceeds as the circumstances and justice of
the case might warrant. These were important omissiong, and for
years seriously lessened the value of these Courts. Their efficiency
was still further impaired by an antiquated, cumbrous mode of pro-
cedure. The proceedings were by act on petition or by plea and
proof. The former involved a statement of facts on the part of the
promovent ; this statement was then delivered to the adverse proctor
for his reply, who returned it to promovent’s proctor for his rejoin-
der. The pleadings on either side were supported by affidavits,
and when the act was concluded it was signed by both proctors,
brought into Court with the affidavits and exhibits, and was then
heard by the judge. This method of proceeding was considered a
deviation from the regular and strict practice of the Court, and was
only adopted by consent of both parties. The action by plea and
proof was the more regular and customary mode of proceeding.
The plaintiff’ filed his libel and produced his witnesses to prove its
contents before the defendant was called upon to answer. All wit-
nesses were examined in private before the registrar or an examiner
appointed by the judge. The proctors were not allowed to be pres-

ent at the examination of witnesses.
It was cumbrous, inconvenient and

This procedure was borrowed

from the civil law system.

uncertain, and yet it obtained in Vice-Admiralty Courts till the

rules of 1884 came into operation. These rules were founded upon
the English rules then in force, and they effected a very great
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change for the better in procedure. The rules of 1884 have been
practically continued by the new rules of 1893.

By the terms of the Supreme Court of Judicature Act, 1873, the
High Court of Admiralty of England became united and consoli-
dated with the other Courts named in the Act as one Supreme
Court of Judicature in England. The Supreme Court of Judica-
ture consists of two permanent divisions, the High Court of Justice
having and exercising original jurisdiction, and the Court of Ap-
peal having and exercising appellate jurisdiction. The High
Court of Justice is constituted a Superior Court of Record, and in
this High Court of Justice is vested generally all the jurisdiction
which, at the commencement ot the Act, was vested in or capable
of being exercised by the Court of Chancery, Queen’s Bench, Com-
mon Pleas, Exchequer, Admiralty, Probate, Divorce, and some
local Courts. All the jurisdictions formerly vested in these differ-
ent Courts are now transferred to and vested in the said High
Court of Justice. The English Admiralty has therefore become a
Division of the High Court of Justice. Litigation is disposed of
by being assigned to its appropriate Division, but it is provided by
the amending Act of 1875 that, subject to the rules of Court, a
person commencing any cause or matter shall not assign the same
to the Probate, Divorce, and Admiralty Division, unless he would
have been entitled to commence the same in the Court of Probate,
or in the Court for Divorce or Matrimonial Causes, or in the High
Court of Admiralty, if this Act had not passed. It is also pro-
vided by the Act of 1875 that the Judges of the Admiralty Division
in rank, salary and pension stand in the same position as pusine

judges of the Courts of Common Law. The Supreme Court Rules

of 1883 and amendments at present govern the procedure and
practice of the Admiralty Division. By Order 72, rule 2, it is pro-
vided that “ when no other provision is made by the Acts or these
rules, the present procedure and practice remain in force.” This,
in effect, means that the Admiralty Court Rules of 1859 prevail in
cases not provided for by the rules of 1883.

In Canada there was no enlargement of jurisdiction in the Vice-
Admiralty Courts subsequent to the Act of 1863 and the amend-
ment of 1867 until 1891. For years, however, it had been felt that
legislation enlarging the jurisdiction was necessary. Canadian
maritime commerce demanded that a jurisdiction should be given,
as large and comprehensive as that possessed by the High Court in
England. The rules of 1884 abolished the antiquated civil law
procedure in force till then, but they could not add to the jurisdic-

"
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tion, although in form they proceeded as if the Vice-Admiralty
jurisdiction were as ample as that of the High Court. The Im-
perial Parliament, recognizing the necessity for change, passed the
Colonial Courts of Admiralty Act, 1890, by one section of which it
is declared that “ the jurisdictfon of a Colonial Court of Admiralty
shall, subject to the provisions of this Act, be over the like places,
persons, matters and things as the Admiralty jurisdiction of the
High Court in England, whether existing by virtue of any statute
or otherwise, and the Colonial Court of Admiralty may exercise
such jurisdiction in like manner and to as full an extent as the
ITigh Court in England, and shall have the same regard as that
Court to international law and the comity of nations,” By the Act
the legislature of any British possession is authorized to constitute
any Court of unlimited jurisdiction within its limits a Colonial
Court of Admiralty. The Parliament of Canada, acting under
such authorization, passed “ The Admiralty Act, 1891,” and thereby
declared the Exchequer Court of Canada a Colonial Court of Ad-
The rules of 1893 have been framed under the authority
These rules follow the rules of 1884,
but have, in consequence of the altered conditions, additional sec-
It is important to note that by rule 228

miralty.
of the two last named Acts.

tions relating to appeals.
“In all cases not provided for by these rules the practice for the
time being in force in respect to Admiralty proceedings in the High
Court of Justice in England shall be followed.” In England, as
we have already seen, where the rules of 1883 are silent, recourse
must be had to the Admiralty Rules of 1859. Canadian practice
and procedure, in certain cases, may therefore be governed by the
rules of 1859.

It has already been pointed out that the maritime Courts of the
continent of Europe anciently had jurisdiction of all controversies

respecting freight ; of damages to goods shipped; of the wages of
mariners; §f the partition of ships by public sale; of jettison ; of

commissions or bailments to masters and mariners; of debts con-

tracted by the master for the use and necessities of the ship; of

agreements made by the master with merchants, or by merchants
with the master; of goods found on the high seas or on the shore;
of the armament or equipment of ships, galleys, or other vessels,
and generally of all other contracts declared in the customs of the
sea. These claims are put forward in the Consolato del mare, and in
the agreements of 157§ and 1632. In England these claims to
jurisdiction were cut down to narrow limits by the Common Law
Courts, but the present jurisdiction is as wide as was ever claimed,
and in some respects wider.
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There may be one or two exceptions to this statement. In the old
commissions to the judges in England jurisdiction was given to
entertain a suit on a bill of exchange or a policy of insurance.
The Scotch Admiralty had, and apparently still has, jurisdiction in
cases of bills of exchange. The French Code of 1681 had juris-
diction of policies of insurance and all contracts relating to marine
commerce, and Story, J.,in DeLovio v. Boit, held that in the United
States the Admiralty had jurisdiction of a policy of insurance.
Lord Esher, however, held in a very recent case that, as respects
policies of insurance, ‘it is undoubted that no such jurisdiction
has ever been attempted in England” (1). |

The enlargement of jurisdiction was granted by the legislature to
remedy a grievance, and in consequence the Privy Council holds
that such legislation ought to be construed liberally so as to afford
as great relief as the fair meaning gﬁ.he language will permit (2).
We have ample evidence of this purpose on the part of the judges
in the judicial decisions. It is only necessary to call the reader’s
attention to the clauses of the statutes of 1840 and of 1861 in
confirmation of this statement. By 3 & 4 Vict. c. 65, s. 6, it is
enacted that the Admiralty shall have jurisdiction to decide all
claims and demands whatsover in the nature of damage received
by any ship or sea-going vessel whether such ship is within the
body of a county or upon the high seas at the time when the dam-
age was received, and by 24 Vict. c. 10, sec. 7, the High Court of
Admiralty is given jurisdiction over any claim for damage done
by any ship.

Reference to the decided cases, beginning with T'he Robert Pow
(3), decided by Dr. Lushington in 1863, and ending with the Mersey
Docks and Harbor Board v. Turner (4), will show the transition of
judicial ,opinion from a strict and narrow construction to a broad
and liberal interpretation of these remedial statutes. It was held
in The Robert Pow that the Court could not entertain a claim for
damage against a tug occasioned to the tow by the negligence of
the tug, if the damage arose, not by collision, but by the vessel towed
taking ground. It is not necessary in this place (5) to refer at length
to the decided cases. But in collision cases the Court, by reason of
wise and liberal interpretation, has now jurisdiction to entertain a

(1) Reg. v. Judge City of London (4) (1893) A. C. 468, 8. c. 9 Times,
Court (1892), 1 Q. B. 293. L. R. 624.

2) The Pieve Superiore, L. R. 5 P. (5) See note to T'he Enrique, post,

(. 484, p. 161, for citation of cases,
3) Br. & Lush. 99.
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suit for damage done by collision between two vessels ; for damage
done by a ship to things other than a ship, as, for instance, an injury
to a breakwater (1), a telegraph cable (2), a railway carriage (3) ;
for damage done to a ship by a barge, a pier, dock wall (4),or other
object, through the negligence of those having it in t'h{m‘gv; and for
damage done to a person. And in the case of The Tndustrie ()
the jurisdiction was sustained, where the plaintiff’s vessel, in taking
the necessary steps to avoid a collision, took the ground and drove
against the town wall of Hartlepool, sustaining damage, and causing
damage to the town wall. Theseillustrations, which might be largely
multiplied, will show the tendency of the (‘,nu‘ris in interpreting
and giving effect to the statutes enlarging the Admiralty jurisdiction

It has been pointed out above that the Canadian Courts of Admir-
alty are required by statute to have the same regard to international
law and the comity of nations as the High Court in, England.

A question of much importance and some intricacy, known as
the law of the Flag, has of late years received considerable judicial
attention. Much discussion has from time to time taken place as
to whether there is a general maritime law, binding upon the mari-
time Courts of all nations. Judge Duer (6) says: “If the law
merchant is, indeed, the law of the land, and if it consist in the
general custom of merchants —that is, in the rules by which mer-
chants not in one port or country, but throughout the great family
of the nations, which commerce has linked together, are usually
governed — when satisfactory evidence that a particular rule is thus
sanctioned is adduced, it ought surely to control the judgment of
the Court.” Another writer (7), quoted by Duer, says: “The
ordinances of other countries are not, it is true, in force in England,
but they are of authority, at least, as expressing the usage of other
countries, upon a contract which is presumed to be governed by
general rules that are understood to constitute a branch of publi
law.” Commenting upon this statement, Duer (8) says: “It i
manifest that no real difference can exist in respect to their autho-
rity between foreign ordinances and foreign judgments, and it would
be unreasonable to suppose that Mr. Marshall meant to be other
wise understood. It would be absurd to admit the authority of a

(1) The Excelsior, 1. R.2 A. & E. (4) Mersey Docks and Harbor Board
268. v. Turner (1893), A. C. 468.
(2) The Clara Killam,1.. R. 3 A. & (5) L. R.3 A. & E. 308,
K. 161, (6) 1 Mar. Ins., p. 5.
(3) The Teddington, post, p. 45. (7) 1 Marshall, p. 20.
(8) at p. 7.
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law, and deny that of its judicial interpretation by the tribunals of
the country in which it prevails, or to aflirm that evidence of a usage
The
Both are
evidence of a law: In the one case enacted, in the other declared ;

is not as clearly to be deduced from the one as the other.

ordinance and the decision stand on the same ground

and in both cases, the existence of a usage in correspondence with
a law, may be presumed. Neither isin force. Both are of authority.
Neither claims our implicit submission. Both, when they convince
the reason, oblige the conscience. Valent ratione, non jure.” Sir
Robert Phillimore, in his learned work on International Law (1),
says that the High Court of Admiralty and the Privy Council
“were careful during the existence of the old law, and before the
establishment of the present International Rules, never to apply to
a foreign vessel the rules of ‘mavigation prescribed by statute for
British vessels. In all cases of collision upon the high sea or in
foreign waters, between a foreign and British vessel, or between
two foreign vessels, the wrong-doer, whether he were foreign or
English subject, was ascertained by a reference to the old rule of
the sea, founded on the principles of general maritime law, and not
to the rule prescribed by the English statute. Cases of collision,
like cases of salvage, are considered as belonging to the jus gentium.”
This distinguished author, sitting as Judge of the High Court of
Admiralty in The Patria (2), says: “I have been much pressed by
counsel for the plaintiffs to pronounce that the decision of Lloyd v.
Ghabert is not binding on the Admiralty Court, and also that the
judgment errs in ascribing to the Admiralty Court the doctrine
that the general maritime law is not an universal maritime law,
binding upon all nations in time of peace, but a law which is to
be derived from the practice and decisions of English tribunals.
[t it were necessary to decide the latter point (with all respect for
the high authority of the tribunal which delivered the judgment),
[ should have hesitated a long while before I assented to the position
that there was not a general maritime law, which, according to the
comity of nations, was administered in the English as well as in the
foreign Courts of Admiralty. I should have remembered and en-
deavored to apply the law upon which Lord Stowell, in T'he Grati-
tudine (3), founds the authority of the master when acting as
necessary agent for the owner of the cargo, and the language of
Lord Tenterden, in Simonds v. White(4), as to the doctrine of average.

“The principle of average,” says that high authority, ‘is of very

1) 4 Phil. Inter. Law, 2nd ed. 625 (3) 3 C. Rob. 240.
2) L.R.3 A& E, p. 461 (4) 2 B. & C, p. 811.
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ancient date, and of universal reception among commercial nations.
The obligation to contribute, therefore, depends not so much upon

the terms of any particular instrument as upon a general rule of

maritime law.” I should have referred to the judgment of Story
(1) as to the ancient laws, customs, and usages of the sea, and have
considered whether there was not a general maritime law founded
upon them, and the recognized exposition of them wholly distinct
from the common law of England, as the law by which, in cases of
collision, the Admiralty Court finds both parties to blame, is distinct
from that of the Common Law Court, which, upon its own principles,
refuses to allow any such verdict to be given.”

While it may not be successfully contended that there exists any
general maritime law of universal application and binding upon
the Courts of all nations, yet the Courts of all countries will follow
those old codes in so far as founded upon justice and equity, and
when not repugnant to the usage or law of the particular country.
This doctrine has been clearly and fully laid down by the Supreme
Court of the United States (2). The Court says ‘“that the mari-
time law is only so far operative as law in any country as it is
adopted by the laws and usages of that country. In this respect it
is like international law or the laws of war, which have the effect
of law in no country any further than they are accepted and re-
ceived as such, or, like the case of the civil law which forms the
basis of most European laws, but which has the force of law in each
state only so far as it is adopted therein and with such modifications
as are deemed expedient.” And further in the same case: “ Each
state adopts the maritime law, not as a code having any independ-
ent or inherent force, proprio vigore, but as its own law, with such
modifications and qualifications as it sees fit. Thus adopted and
thus qualified in each case, it becomes the maritime law of the par-
ticular nation that adopts it. And without such voluntary adoption
it would not be law. And thus it happens that from the general
practice of commercial nations in making the same general law the
basis and groundwork of their respective maritime systems, the
great mass of maritime law, which is thus received by these nations
in common, comes to be the common maritime law ot the world.”

In Lloyd v. Guibert (3), in which it was contended that the con-
tract of affreightment should be determined by the rules of the
general maritime law, Willes, J., delivering the judgment of the

(1) DeLovio v. Boit, 2 Gall. 398.
(2) The Lottawana, 21 Wall. p. 572,

(3) L. R. 1 Q. B. 115.
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INTRODUCTION, Ixxiii
Court, said: “ We can understand this term in the sense of the
general maritime law as administered in the English Courts, that
being in truth nothing more than English law, though dealt out in
somewhat different measures in the Common Law and Chancery
Courts, and in the peculiar jurisdiction of the Admiralty ; but as
to any other general maritime law by which we ought to adjudicate
upon the rights of a subject of a country which, by the hypothesis,
does not recognize its alleged rule. We were not informed what
might be its authority, its limits, or its sanction.” A writer (1)
of acknowledged authority, commenting on this judgment, says :
“ Undoubtedly, however, there was a time when the lex mercatoria,
though the law of England, was also the law of other nations, and
was the law of England because it was the law of other nations.”
We have also the authority of Lord Mansfield, “ That the maritime
law is not the law of any particular country.” Admitting, however,
as the authorities now declare, that each nation is governed by its
own system of maritime law, difficulties are very apt to arise in
contracts of affreightment, bottomry, and other transactions arising
out of modern commerce, depending upon the nationality of the
carrying ship, the law of the place of performance, and the law of
the place where the contract was made.

[t may be considered now as settled law that in the absence of
any express illnliﬂ\t@n of intention as between the parties to a con-
tract of affreightmenMythere is a strong presumption in favor of the
law of the ship’s flag. § This is the doctrine laid down in Lioyd v.
Guibert. ®1n this case the plaintiff, a British subject, at a Danish
West India port, chartered a French ship to carry a cargo from
Hayti to Havre, London or Liverpool. The vessel' sailed with the
cargo for Liverpool, but on the voyage sustained damage, and had
to put into Fayal, a Portugese port, for repairs. There the master
properly put a bottomry bond on ship, freight and cargo. After
the arrival of the ship at Liverpool the holder of the bond proceeded
against the ship, freight and cargo in the Admiralty. The sghip and
freicht were insufficient to satisfy the bond, and the deficiency fell
on the plaintiff, as owner of the cargo, and he sought indemnity
against the French shipowners. The defendants, the shipowners,
gave up ship and freight to the shipper, and by the law of France
such abandonment relieved the shipowners from further liability.
Such abandonment would not, however, have absolved from liability
a British shipowner. The Court held that the parties in making

(1) Smith’s Mer. Law (10 ed.), Introduction Ixv
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the charter must have intended to be governed by the law of the
flag, and decided in favor of the French shipowners. Another

INTRODUCTION.

principle properly deduced from the law of the flag is that whoever
puts his goods on board a foreign ship to beé carried authorizes
the master to deal with them according to the law of the ship’s
flag, unless that authority is limited by express stipulation be-
tween the parties at the time of entering into tbe contract. This
was the rule laid down in The Gaetano e Maria (1). A bottomry
bond was given by the master of an Italian vessel covering the
vessel and cargo. A part of the cargo belonged to a British sub-
ject. The bond was valid by Italian law, but invalid by English
law, as the necessary formalities had been omitted. The Court
suktained the validity of the bond on the ground that the c&seﬂs
governed by the law of the flag (2). Mr. Machlachlan (3), the well-
known author of the work on Merchant Shipping, claims that he
was the first to communicate to the profession the principles and
designation of the law of the Flag. Other phases of the develop-
ment of Admiralty jurisdiction under existing legislation might be

indicated were it necessary to do so.

It is appropriate to conclude with two quotations: one from an
eminent jurist, upholding the efficacy of the Admiralty jurisdic-
tion ; the other from a distinguished publicist, pleading for a system
of maritime law of universal application among civilized nations.
Taney, C. J., says: “I can therefore see no ground for jealousy
or enmity to the Admiralty jurisdiction. It hasin it no one quality
inconsistent with or unfavorable to free institutions. The simpli-
city and cclerity of its proceedings make a jurisdiction of that kind
a necessity in every just and enlightened commercial nation.” And
Sir Travers Twiss claims that “/There ought to be in every civilized
country Courts of Maritime Audience to settle all maritime dis-
putes according to a common law of the sea. It is idle for nations
to agree to supplement the ancient customs of the sea by written

(1) 7 P. D. 137.
(2) The reader on this point may, with advantage, consult the following
anthorities : Peninsular and Oriental, etc. Co. v. Shand (1865), 3 Moo. P. C.
. The Karnak (1869), L. R. 2 P.C. 505; The Express (1872), L.R. 3 A. &
E. 597 : Chartered Mercantile Bank, etc. v. Netherlands (1883), 10 Q. B. D. 521;
In re Suse (1887), 18 Q. B. D. p. 666: In re Missouri S. S. Co. (1889), 42 Ch.
D. p. 336; Pope v. Nickerson, 3 Story 465; The Selah, 4 Sawyer 40, The Scol-
land, 105 U.S. 24; The Julia Blake, 107 U. 8. 418; Ellis v. McHenry, L. R
6 C.P.238; The M. Moxam,1 P. D.51.
(3) Law of Shipping, Preface, 4 ed., 1892.
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Colliston — Neglect of [’/n,n/‘ Precautions — Obsgervance

rf A\':vl/u[_r/ Rules ¢ ’ v3
Liability — Lights. N

The passenger stear

ner 8. sailing up the river St. John, met the steam-tug N.

coming down, near Akerley's Point, where the river is about half a mile

wide. The S. was near the western shore, which was on her port side

N. about one hundred and fifty yards from the same side

going up; the
of the river.

The 8., by keeping her course when she first sighted the
N., might have avoided the collision, but instead ported her helm, which
gave her a diagonal course to starboard towards the east side, and as a
tésult struck the N. on the starboard quarter, and sank her.

!

Held

:—That the S. was to blame, and liable for the damages sustained ; also
held that when two vessels are meeting end on, or nearly so, the rule to
port helm may be departed from, where there are reasonable grounds for
believing such course is necessary for safety, and consequently the N. was

not to blame, immediately before the collision, for putting her helm to
starboard.

1
\ vessel may take a course opposed to that indicated by the rule when there .
is reasonable ground for believing such prw-uw“llx nccessary for her o
safety or more secure navigation.

These two cases were tried on the same evidence, and

were argned together.,  The facts and evidence ftully gppear
from the jmlj_rm«'nt of the learned villtl‘*_ft‘.

E. L. Wetmore, for the promovents against the Neptune, i
mtended that the Neptune was wrong (1) because she had
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not the proper lights v\lnm-(l accordineg to law: (2) the

watch on board was q'\'.lll"llll‘\' careless: (3) when she sighted
the Soulanges it was her duty to put her helm to port and
pass the Soulanges on the port side. e cited The Canadion
Act o 1868 (1); Abhott on ‘\'/u'/;/u‘,;//(ﬁy; The Friends (3): The
Jesmond () The Tirzal (5); ¥he ]",'//'/H.H»‘/”/H (6).

C.W. Weldon, Q. C., for ]n'mn/u\'«-nl.\ against the Soulanges,
contended the Neptune had proper lights, a proper watch,
and was properly navigated. Jefore the captain of the
Soulanges took any precautions to ascertain the positions of
if he had not done so the
vessels would have gone clear. Fisher's Dig. (T); Th
Henry (8): The Black Diamond (9); The Velocity (10); The
Il}llll.f/t ¥ (11): The Prineess Alice ( l'..f).

Wetimonr l'(’l'“(“l.

WATTERS, .J.

collision between the steamer Soulanges and the steam-tug

lllt‘ \'l'.\\‘('],‘ Il(‘ l)(ll"(‘il lliﬁ Il(']lll:

These were cross libels tor damages by
X\‘lblllll\' on the river Saint John.  The collision took l»];ll'v
on the 9th of November, 1877, at Illl.u‘]n. \\'ln-l'«'\v_\‘ the A\'q'lnlllnv
was 0 much damaged that she shortly afterwards sunk.  The
two suits were heard together on the same evidence and
arguments.,

The first material question to be determined in the evi-
dence is, what were the respective positions of these vessels
when they first sighted each other?  On this lmint the
sworn statements of the witnesses are conflicting.,
“We were in the middle

Captain
Peatman, ot the Soulanges, says:
of the river, or a little towards the castern bank, when |
saw a bright white light on our port bow, about Akerley’s

[t :ll'lu‘:ll‘wl to me to be close 1
*

Point, or a little above it.
to the <hore. I saw no other light at that time.
[ satd to the man at the wheel, ¢ I think 1t 15 a schooner's

(1) pp. 163, 164, 31 Vic. . 58. 7) p. S109.

(2) p. 605. (8) 12 W, R. 1014

(3) 1 W. Rob. 455 (9) 9 L. T. N. S, 396,
(4) L.R.4P.C. 1. (10) L: R. 3 P. C. 44.
(5) 4 P. D. 33. (110 L. R. 4 P. (. 519
6) Montreal Gazette, Dec. 1877, 12) L. R.2 P. C. 245
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OF NEW BRUNSWICK.
light.” T said ¢ Port your wheel: we will keep our own
shore, and give her a good berth.”
80 as to give her a cant to the castern shore, and the light
still :l]']w:ll‘ml to he ;‘:-Hin:‘ nearer to us.”

.lu.\('lnll “A'l_\'t-:l. a passenger, who was \(l‘i‘l"]II‘_" the Sou-
langes at the time of the collision, says: ¢« Atfter passing
Buzzy’s Point, formerly Scovil’s; we came about opposite

Beddy’s Hole, or a little above it.  We were, as T helieve,

in the middle of the river when the captain called my atten!
tion to a white light apparently above Akerlev’s Point. 1
only saw a white light.

[ saw no other light at that time
in that direction.

The captain said, * You may port, and
give her a good berth.” 1 took the light at that time to be
about a quarter of a mile distant, * When we were
above I;i'(]tl.\"s Hole we were .\h'«'l'ill!‘ about an east course

for the mouth of the Jemseg. We would show the Sou-

langes” port side to a steamer coming down the river.  We
then kept the Soulanges all the time towards the east hank
of the river. We I\'vlrl her wheel a little to port all the
time. At the time of the collision we were a little more
than halt way across the river towards the castern bank.”
Albert Crawtord, the owner of the Soulanges at that time,

savs: [ was in the cabin, and felt a shock. F ran out aft,

and went up on the top deck forward of the paddle box.
[ saw a steamer alongside on the starboard side.

[ then
looked to see where we were,

The night was dark, but the

shores could be plainly seen. It was a very fair night tor

salling on the river: it was nut'mi\‘r.\y [ could =ee the light

[ thought we were
about one-third of the bhreadth ot the river trom the east

on Buzzy Point on our starboard how.

side, and about one-fourth ot a mile, ux [ supposed, trom
the mouth of the Jemseg below, and a <hort distance helow
.\l\vl‘lt"\'.\ Point on the <)|t]r4>\il<' side.”

Thomas L. Simmons, a passenger, and Estabrooks, a fire-
man, on board the Soulanges, say that at the time of the
collision the Soulanges was about one-third ot the width of
the river from the eastern bank.

Jn conflict with this evidence, Henry Hawking, the captain,
and William A. l"ihl;ll\. the l»HwL of the xl‘]'Tllllﬁ'. sa) that

1879
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1874 1}1('_\' kv!rt their course on the starboard xide of’ the river;

Sovrances, that on turning round Akerley’s Point they saw a green

light about three points on their starboard bow, and a white

NEPTUNE

light, apparently on a pole in the stern of the vessel carrying

the light; that from the position of these two lights the

vessel must have heen steering for Akerlev’s Point; that

the captain blew his whistle the moment these lights became

vigsible, and blew a second time, but received no answer;

that they did not alter their course, hut cased the engine;
that the vessel seemed to put her ln']l_n to port, as she -
mediately, in a minute or a minute and a halt’ after, run
into the Neptune on the starboard quarter: that had she
kept on her course, which she was running when first
sighted, she must have passed the Neptune on the starboard
side, probably at a distance of two hundred feet; that at
the time of the collision the Neptune had got round Aker-
lev's Point, and had just passed a wharf there from which

hay is loaded.
d In addition to the statements ot these witnesses, we have
the material fact of the tinding of the sunken steamer Nep-

tune to assist us in ascertaining the true positions ot the

vessels at the time of the collision.
The river at the place where the steamers met 1= ubout

halt a mile, or ¢ight hundred and eighty yards, wide.  The

Soulunges assert that she was then about one-third of the

width of the river, or two hundred and ninety-five yards,

trom the eastern shore, towards which she was steering.

The helmsman of” the Soulanges says: ** When the Nep-

tune got loose tfrom us she rubbed along our starboard side

towards the stern, went round our port quarter about two
hundred teet, and =ank.”  The passenger, Thox, L. Simmon,
*I saw the Neptune drifting down on our starboard
she reemed to go ﬁl't.\ or one

BUVS S

side, and going astern ot us;
hundred vards, and then sunk.”™ It these statements werd
correct the Neptune would have sunk about three hundred

and =ixty vards from the castern shore; whereas she was
tound abont =even hundred and thirty vards from the cast

ern =hore, and about one hundred and fitty vards trom the

west hank ot the river, or about three hundred and seventy

(
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e Triver; .\‘:H‘c|~ to the west of the spot mdicated 1’.\ these witnesses, 1879
a green The pilot of the Neptune savs:

—

“The vessels stuek fast and SOULANGES,
1 a white swung round together.  The Neptune immediately sank: Nepruse.
carrying she was under water when I put my toot on the rail to get
if.'hti the on board the other vessel: <he went down about where she
int: that was struck. T don’t think she dreitted halt her length trom
= hecame \\'||~‘I'l' l!n' «'H“.h.ltlll m'('lll‘l'vll.“
ANEWEeT S Captain Hawkins sayvs: * The vessels hung together for
L engine; about a minute or a minute and a halt, until the water ran
2 she 1m- into the Neptune, and she settled down by the stern: she
ter, run went down almost at once at the place where the collision
had she occeurred.”
hen first James Kennedy, who was employed to raise the Neptune,
starboard says ** he found the Neptune about three hundred feet trom
that at the shore of the western bank ot the river, a little helow
nd Aker- Akerley’s Point, and a little below the range of the whart.”
nm which P’. Lynch, one of the owners of the Neptune who went up
to sce about raiking her, says **she was lving about one
~we have hundred and fitty vards trom the wegtern bank of the river,
mer Nep- about abreast of the whart, a little helow Akerley's Point.”
ns ot the The finding of the Nl‘l'tlllh‘ <0 close to the western bank
of the river is, to my mind, ~I|'nnz“.\ corraborative ot the
t ix ubout testimony of” Captain Hawkins and his witnesses—that the
ide.  The Neptune was struck on her starboard quarter by a steamer

ird of the from the west =ide 1'!‘1»“'1“}_’ her liiltll. and convinees me that

ive yards, those on hoard of the Soulanges were so taken by surprise

w-l'in)_". at the suddenness of the collision that tln'_\ t'li!il'l-l_\ mistook
the Nep- the position and course of the Neptune from the moment
hoard side V||~"\ first \i_g'hlwl her. 1 theretore recard it as |n|‘u\w|. i'.\ i
about two preponderance ot evidence, that when the steamers first
. Rimmon, came in sight of cach other the Neptune was near the mid-
starboard dle of the river, on the starboard side, having rounded
i!'l_\ or one .\kn'l‘lv'\\ l'uillt. which 1= on the east or l‘i«_"||t hank, and
IONts Wert that the Noulanges was inghore nearer the western bank,
¢ hundred and apparently heading tor Akerley’s Point. The Neptune
= she was Wi \h't'l‘ill*_f down the river in her |roper lnl-ilil»ll. the

n the east Nounlanges ascending on the west side showing a ¢green light,

< trom the Had the Noulanges l\'v]nt her conrse straight up the river, at

nd seventy least until she had passed the Neptune, or had she stopped
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until the Neptune had passed her, the collision would have
heen avoided; but in place of o doing the Soulanges sud-
denly altered her course, steering across the river diagonally
towards the” Neptune, which wax a rash and  hazardous
attempt, and which resulted, in my opinion, in the damage
to the .\'v]olllln'. The .\'nlllzlll‘::r\ ]winf_f close mshore on the
western =ide ot the river, and intending to eross to the
opposite side, was hound to take all proper precautions, and
to move with vreat l'il't‘llllls]n-vlinn to avoud 4'H<‘ull||h'|'il|\_'
other vessels which might be then rounding  Akerley's
I’oint.

[t 15 charged against the ‘\'«-l'lm‘iv that she did not show
proper lights) and such detanlt contributed to the collision.
On this point, the captain of the Soulanges says he saw only
a white light, and he therefore concluded that it was a light
of a vessel at anchor.  Now, whilst it may be trug’ that a
white light alone usnally represents a vessel at anthor, the
captain had no right to conclude that such was dlways the
case, It was his (lll!_\‘ to have watched the ]i}_fht (':ll‘«'t'llll)'
to ascertain from its bearings whether the vessel was in
motion or at anchor, and it" this could have been done, and
the omission contributed to the collision, the Soulanges
would be at tanlt.
white heht on our port how about A\kt-l'lt'_\".\' I’oint, or a

Captain Peatman sayvs: T saw a bright
lttle above it. [t ;l[llw:ll'ml to me to be close into the =hore.
[ saw no other light at that time; the lights of an approach-
When [ first saw the light
it appeared at a distance of nearly a quarter ot a mile. |

g vessel could be easily seen.

sald to the man at the wheel, * There must have been a
heavy wind on the river to-day, there are so many vessels
at anchor; there is another anchor light, meaning the light
ot w vessel at anchor.” T said, * Port your wheel; we will
keep our own shore, and give her a good berth.” * *

Within halt’ & minute I heard an alarm whistle trom a
steamer, whichy I think, was then one hundred and fifty
vards trom us.” The Soulanges had, therefore, run in &
direction across the river for some distance without dis-
covering that the light was that of a vessel in motion, and
wis within one hundred and fitty vards of the Neptune
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hetore they discovered that the light was that ot a steamer
approaching them.  Why was not the dizcovery made
sooner? The night was not dark. Belvea, the man at
the wheel] says: It had been dark, but brightened up
acain. It was not thick weather; and they could see both
<sides of the river plainly.”  Although Captain Peatman and
the steersman (Belyea) say they only saw a white light on
Tln- ;l]v]rl'n:lrhillil_f \'t'\M'I. l ]I:l\'t' no 41(»”1)(, on Iln' \\']ml«-
evidence, that the steamer Neptune had at that time her
red, green and white lights showing efficiently in their
proper positions.  Captain Hawkins says: « Whilst we were
Iving at Oromocto (which place the Neptune lett about ten
o'clock on that evening) I took all the lights down, trimmed
them, and put them up again. There was a red light on
the port bow, a green light on the starboard how, and a
white light at the mast-head, about fifteen teet from the
water.  These lights were in the nsual positions, and were
kept in position until the collision ocenrred.”  The pilot
(Finlay) says: * We had a red light on the port bow and a
green on the starboard bow, and a white light on a pole
fitteen teet trom the deck.” James Fox, the engineer of
the Neptune, says: * We carried three lights—green on
the starboard bow and red on the larboard bow, and a white
mast-head light. * * * | Jooked at the ligchts about
three minutes or =0 betore the collision oceurred. T went
torward to the wheel-honse, and the captain and pilot hoth
asked me it the li;_rln- were all right. [ said tln-‘\ were
burning tip-top, and, in fact, they were burning well.” In
addition to ll(.l.-, there 18 the evidence of |“I‘t'<l*'l‘i<‘k ‘\l"‘ HE
passenger that night on hoard a schooner which was lying
at anchor above the mouth of the Jemseg. e savs: ¢ A

steam vessel passed us on the way down river—one of those

little serew boats. [ afterwards heard it was the Neptune.

When the steam-tug passed us it was early in the night. |
an’t say atwhat hour.  She had three lights up—one was
red, another green, and another white. T cannot say in
what part of the steamer they were placed.”  Captain Peat-
man states that as the Neptune was passing the Soulanges
at the time of the colliston he saw her green light, which he
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called a dim green light: also in the libel filed against the
Neptune it is alleged that those on board the Soulanges saw
the Neptune's green light when the vessels were within two
hundred feet of cach other. It ix evident, to my mind, that
the Neptune had her lights properly exposed, and that had
a strict and caretul wateh been kept on hoard the Soulanges
these lights could have bheen seen betore there was any
danger of” collision.

[t 1= also contended that the X&']ﬂlllh' did not observe th
rule preseribed in the Dominion Act, which directs that
when two vessels under steam are meeting “end on,” or
nearly “end on,” =0 as to involve risk of collision, the helms
of both shall be put to port, <o that eaeh may pass on th
lml'l side of' the Htln'l‘. '”lix l'll]v i~ I».\ no nieans illﬂ«'.\iltl«.
Like all other general rules; it must yield to the necessity
and reason of particular cases. A vessel may take a course
opposed to that indicated by the rule, when there is reason-
able ground for believing such proceeding necessary for her
The Switzerland (1), This
l'll]l‘ i~ :I[»]»“(':ll»]w ullll\‘ \\']I1‘|I lln‘ \'(‘.i.\l‘]\ lt.\ ('nlllillllillj_" ']n":?'

satety or more secure llil\'i!illii)ll.

|‘\'~1u'1'!i\'(' COUrses, are ].ll\'ul.\ to come illtu «'nll.l.-‘iun_ :llu!
when, by porting their helms the colliston may be avoided
But the rule is not applicable where either vessel, by un-
skiltul management, is so near the shore that by porting
||~‘l' |r~']l|| lin'l‘\' \\u|l]4| |n' <l;|l|:‘1‘l' Hf <'<w|]i>i<>ll. lll ~ll1'|| Casd
the vessel 1 her right course s "|ll~l'|ﬁw|. m ~pih' ot that
rule, in putting her helm to starboard.  Geperal Steam Nov
gotion: Coo v Tonkin (2).

In this case the \\'lntlllll' was in her proper luwithﬂa. Shi

had a right to continue her course, and the Soulanges, by

1~|'n\~'|||}_f the course of the .\'«'lllllllt'. did =0 at her |n'ri3.

IHad the Nt'llllllll- ]n')l‘tw} her helm when she first F.I_‘_’llfi"'
the Soulanges, it is possible that the vessels might have
gone clear of each other: but it appears to me that ther
was sutticient room tor them to pass clear withont her doing
0. But what reason had the Neptune to presume that the
NRoulanges would so suddenly have changed her course

towards the eastward?  When first sighted at the short

(1) 2 W. Rob. 485 (2) 4 Moo. . C. 314
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distance ot a quarter ot a mile from each other, the Sou-

langes appeared to bhe running straight up the river, steering

tor Akerley’s Point, and had she continued that course the
changing of the Neptune's course, by porting her helm,
would, in all probability, have bronght her into contart
with the Soulanges, whilst, by pursuing her divect course,
<he had no reason to apprehend that any danger or difticulty
would arise. It has been held in cases of collision that it is
no defence to a vessel 1'|1~;ll'|_\ in the wrong that the other
vessel might, hy departing trom the ordinary rules ot navi-
cation, have-dvoided the collision: but the whole damage
will fall upon the vessel which did not adopt the measures
proper for her in the particular circumstance.  7'he Test (1),

[t has been also argued that the master of the Neptune
was at tault in starboarding his helm at the moment of the
collision. I do not, however, consider that any imputation
attached to him on that account, as the collision was at that
moment inevitable, and his adopting the measure he did
was to diminish, as far as possible, the impending evil.

My opinion on the whole case is that the collision was
caused by the defuult and mismanagement of the Soulanges,
and this decree must be against her. >

The Court theretore dismisses the action of the owners ot
the Noulanges against the Neptune, with costs; and main-
tains that ot the owners of the X4'l'lllli1' against the Sou-
langes, also with costs.,

On the question of damages, T tind the aggregate of the
costs and expenses of raising the Neptune, bringing her to

Naint John, and making the necessary repairs proved Dy

Patrick l,‘\m'}l. once of the owners of the X~-lvlllll~'. to ht
f1.784.67, with interest trom date of 1|l"n<)~ili1>l|. Augnst 19,
IXTR, 107 in all, which [ assess at that amount acainst the
Respondents, making in the whole 81,801.67.

1) 5 Notes of Cases, 278 s, ( 11 Jur. V08
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THE GRACE—NorTHRUP.

(olligion Sailing Rules 1) parture from Liability — Inevitable Aeceident

What is.

Two vessels, the R. and the G, were sailing up the river from St. John to
Fredericton. At Perley’s Reach, so called, near Fredericton, where the
river runs about north-west and south-east, and is about three hundred
vards wide, the R. being on the starboard side of the river, and on her
starboard tack, the G. on the port side of the river, and on her port tack,

the vessels were passing each other port side to port side.  When the (.

was nearly abreast the R. she suddenly rounded to, and struck the R. on
the port side forward of the mainchains; when the R. immediately sank,
Held : —That it was not a case of inevitable accident; that the R. being on
the starboard tack, had the right of way; that the ;. was to blame for
the collisxion, and was liable for damages.

The facts of this case arg fully stated in the judgment ot
the Court.

. A, Palier tor promovents,

N, R T homson, Q. C., tor I't'~]mll1lvllf~‘.

d

Warrers, J. This wax a cause of damage ]'_\' collision
promoted by the owners of the schooner Ranger against the
woodboat Gracedor having run her down on the 10th May,
IS79. The two ™gescls were on that day proceeding on
their way np the kvl‘ Naint Johin to Frederieton,  The
libel alleges that the Ranger sailed trom Saint Jolhin on the
Oth May with a cargo of cornmeal, coal, and general mer-
chandise, bound tor Frederieton s that she proceeded on her
vovage up the river Saint John, when she arrived near
Middle Island; or Perley’s Reach, being then under full
sail, and on the starhoard side of the mifdle of the river,
the course of the river at that ]AI;M‘ lw'lll_;: about north-west
and south-cast, the Ranger being on her starboard tack and
steering a course of west by north when they sighted the
Grace on her port tack and sailing up the viver, which was
there about three hundred yvards wide; that she =ailed on
the l)-vl‘f side ot the “;lll‘_"'!'l'. =0 that the two vessels were

()
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iuwill:‘ cach other on each ‘vril._f-l"\ port sid@a suthicient
distance to clear each other and do no damatke: that when
the Grace was nearly abreast ot the Ranger, by =ome un-
acconntable bad management or unskilful =camanship, the
Grace suddenly rounded to and ran directly into the Ranger
and struck®her a little forward ot the main-chains, and that
the Ranger immediately sank.

The responsive allegation, brought in on behalt of the
Grace, alleged that on the 10th May the wind was blowing
hard trom the west, varying to west-south-west; that in
onsequence the Grace, with other vessels, was obliged to
lic at anchor on the port side of the river, near Taylortown,
and whilst she lay there the Ranger sailed up the river;
that the Grace weighed anchor and overhauled and passed
the Ranger at Middle Island betore entering Perley’s Reach ;
that the Ranger was on the starboard tack and steering
about soutl: hy west, whilst the Grace was on the port tack
steering north by east; that atter the Grace had left the
port side of the river, and the Ranger had lett the starboard
<ide, and when t]l«‘.\' were about three or four |~'||}_'t||.~ apart,
the wind suddenly veered round, and a heavy squall from
the south-south-west struck the Grace aft, and without the

tanlt of any one ‘eaused her to Iuft’ up and changed her

ourse —that is to say, headed her up the river; the master
it the Grace was at the time at the tiller with William
Belvea, a hand on board: they (both of them) pushed the
tiller hard a port, in order to get the Grace on her course
again; that the captain then held the tiller in that direetion
and immediately sent Belyea to let the main-sheet go; that

Belyea did run, and as quickly as possible was in the act of

letting ¢o the main-sheet, but bhetore he could do so the
Ranger lapped on the Grace and took the wind out of her
fore-sail, leaving the whole pressure of the wind on the
man-sail, turning her head still more up river in the divee-
tion of the Ranger, and jerking the tiller out of the master's
hands, whereby the Grace at once came into collision with
the Ranger, and whereby the Ranger sank, but such colli-
sion was the inevitable result ot the manner in which the

Ringer was managed, and not owing to any faunlt of the

1880

THE GRACF




1880

THE GRACE.

s

i A

VICE-ADMIRALTY REPORTS

Grace: that the Ranger did not make any attempt to avoid
the collizion, but notwithstanding that they saw the said
squall strike the Grace, and caused her to head up river, vet
the Ranger kept on her course, whereby and thus the colli-
sion was caused by the bad management and unskilful navi-
gation of the Ranger, and not by that of the Grace.

The detence, theretore, oftered is in effect that the collision
was cither the result of inevitable accident or the tanlt of
those on board ot the Ranger.

In Roscoe’s Ndmiralty Practice (1) it 1= said :  When damage
1= cauged by circnmstances which the party charged conld
not have prevented by the exercise of ordinary care, caution,
and nautical skill, the result of such events i= inevitable
accident.”  Dr. Lushington, in the case of The Europa (2),
says : *“ Inevitable accident must he considered as a relative
term, and must be construed not absolutely, but reasonably,
with regard to the circumstances of each particular case. In
the strict sense ot the term there are very few cases of colli-
sion that can be said to be inevitable, for it is almost alway«
]uh‘sihlq'. the bare 1m~‘~i|'ilit.\' considered, to avoid such w
occurrence.”’

How was this collision an inevitable accident? (Reads
evidence on this pomt.)

Captain Peck, master of” the Angola, a witness produced
by the promovents, who was at the time on hoard of his own
vessel beating up the river, and about one-fourth ot a mil
away, 4|('~'|'I‘i|w- Iln' t"l”i~i1)1|. ”1 RAVN lll‘ wias I‘:ltln'l' :l‘m\-
the Grace and Ranger, and was on the starboard tack
little ahead ot the Ranger: that the wind was blowing
strong breeze and rather squally.  The Ranger was on her
starboard tack, and the Grace coming on her port tack
towards the Ranger: that she seemed to be going head first
right into the Ranger: she went stem on, and struck the
ITe thought she struck her,
beeause the Grace did not give way.

Ranger between the two masts.
He savs it was don
very quick.  The wind had been blowing from about south:-
west it had not changed for nearly three hours.  He says

1) p. 20 (2) 2 Moo. P.C.N. 8. 1 s.¢.; 32
L. J. Ad. 188; Br. & Lush. 89.
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t to avoid “1 did not notice any squall on that day: it was blowing 1880
the =aid tresh that atternoon. I do not think the collision happened 1,k Grace.
river, vet from any squall; but from want of presence ot mind of the

the colli- parties in charge of” the Grace.  There was no squall which

ilful navi- required my attention to my vessel more than nsual.”

o, Frederick Dunham, another witness of the promovents,
veollision and the pilot of the Ranger, says: * The wind was blowing
e tault of pretty fresh trom the south-west nearly ahead ; the weather

was clear and we were beating up river.  The Ranger was
n damae on the starboard tack, the mate at the wheel, and [ was in
red conld the bows on deck.  The Grace was on the port tack. It she
yoeaution, had kept the course she was steering she would have l'i!-*«*t“l

, . ) . 1
inevitahle under our stern.  We kept on our course, expecting she

ropa (2), would also keep on hers. Instead of doing so, when about
a relative fitty vards oft, she brought up into the wind and run into the

asonably, Ranger.” e savs: “I think the collision was occasioned
case. I by the neglect and oversight ot those in charge of the Grace,
s of colli- and that they took no means to prevent it. I did not observe
st always any sudden =quall.”
such Robert Melvin, another witness tor the promovents, says :
“When we tacked on the northern side of the river, the
(Reads Grace tacked on the southern side; she was a little below us
when she tacked: when she was abreast of our main rigging,
produced between two hundred and three hundred feet distant, she
f his own ronnded to into the wind, and betore we could change our
ot a mil ourse she struck us forward of the main rigging. It the
1er abov Grace had kept on her course which she was steering before
d tack u she Tutted up into the wind, she would have gone clear ot us
lowing to leeward. | was steering the Ranger at the time, and 1
ng on her was keeping my eve on the Grace. There was no sudden
ort tack squall ot wind that I know of’; the wind had been blowing
wead first about the =ame tor an hour and a halt or two hours. The
ruck the Ranger wax steering in her proper direetion and had the
‘uck her, right of way on that tack; the Grace was also steering in
was done the right direction betore she Tutted np. There was no
ut south- ~quall to strike the Grace, and none struck her. T never saw
e RAy= that the Grace had become unmanageable or that a squall
had struck her.”

Fhe captain of the Ranger savs: It was about four
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o’clock in the atternoon of the 10th May: we were heating

i 'k Grace, UpP river on the starboard tack; we had tacked on th

northern side.  The Grace, about the same time, tacked o
the southern side of the river. She was on the port ta k
and a little to leeward ot us.  When she got nearly abreast
of our bheam I constdered that trom the course the tw
vessels were !;lkillu' lln-'\ would go clear of each Hlln'l'. and
that the Grace would pass under our stern, when all npon
sudden the Grace came to, hewd to the wind, not giving s
time to alter our conrse: she came into collision with the
Ranger. [ know nothing of the reason why the Grace Infted,
and which oceasioned the collision, except from what T was
told by the master of the Grace, and by Belyea, the man wh
was running the Grace with him.  The master told me he
thonght the vessels were coming too handy : that he and
Belvea were steering: that he told Belyea to slack oft the
main-sheet, and that when Belvea let go the tiller rope i
turn came oft' the tiller and the Grace was coming to: that
before he started the main-sheet he told “(‘I.\'l':l to hold o
to the sheet, and both of them took hold ot the tiller and
shoved it hard to leeward, thinking she would come round
on the other tack betore =he struck the “:Ill:’vl'. I’n-!.\uw
alzo told me the same storv. 1 do not know of any sudde
squall of wind at the time ot the collision : there was a strong
breeze, |n'l‘||:l|>~ a hittl stronger than it had been Ml'\\ilx-
tor an hour and a halt hetore,™

Captain Northrup, of’ the Grace, savs: < Fhe wind hegu
Mn\\inu' more oft the ]mit shore. We were hoth lw:llilu‘ uj
the river. We gotinto Perley’s Reach: we were then ahiead
of the Ranger, the wind blowing very heavy and very hatHing
from =outh to south-west,  The Ranger was on the opposite
tack trom us: when she ~I:l_\wl on the starboard side of th
river we staved on the larhoard side. At that time the wind
was hauling square down throngh Perley’s Reach. | mad
mp\ calenlation to vo under the stern of the |(:||1~_ﬂ-l'. Whae
we came within three or four lengths of her the wind strock
more aft on the Grace. I was steerine. Wilhiam |;rl_\«‘
ln'llwll me i <hoving the tiller to port, so as to make th

Grace go under the Ranger’s stern. The Grace still ket

)

luthing in spite of
the tiller and told
he could oot it cle
in behind the jib «
the wind out of o

jerked the 