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ORDER OF REFERENCE.

Resolution appointing Committee. In the House of Assembly,
Wednesday, February 27th, moved by Mr. Brown, ¢ that the
Hon. J. A. McDonald, - Attorney General for Upper Canada,
having in the course of debate last evening charged Mr. George
Brown, a member of this House, while acting in 1848 as a
Member and' Secretary of the Commission appointed by Go-
verrment to enquire into the condition of the Provincial Peni-

tentiary :

« First. With having recorded falsely the evidence of wit-
nesses examined before the said Commission ;

¢ Second. With having altered the written testimony given
by witnesses after their evidence was closed and subscribed ;

¢ Third. With having suborned convicts to commit perjury ;

« Fourth. With having obtained the pardon of murdevers
confined in the Penitentiary to induce them to give false
evidence ;

¢« And the said Hon. J. A. McDonald having pledged himself
to substantiate those charges; that a Committee of seven
Members be appointed to enquire and report with all conveni-
ent speed as to the truth of the said charges, with power to
send for persons and papers.”

Resolution amended by adding the words “or in words sub-
stantially to the same effect,” on motion of the Hon. J. A.
Macdonald.

Committee appointed by the House :

Messrs. Stevenson, Messrs. Sanborn,
Masson, Wilson,
Clarke, Ferres,

and Felton.






PROCEEDINGS OF THE COMMITTEE.

First Day—>Saturday, March 1st, 1856.

The Committee met pursuant to notice.

PrEsenT :—Messrs. Wilson, Sanborn, Masson, Felton, Ste-
venson, Clarke, and Ferres.

Some discussion arose as to whether any strangers should be
allowed to be present, a reporter from the Globe and some
Members of Parliament being in the room.

Mr. Felton objected to the proceedings of the Committee
being reported by reporters on one side only. He did not ob-
ject to Members of Pariiament being present.

Mr. Brown did not think that it was competent for the Com-
mittee to shut out reporters. If they were to be excluded
Members of Parliament must be excluded also.

The ‘Committee then proceeded to appoint a Chairman.

Mr. Felfon, seconded by Mr. Stevenson, meved that James
Moir Ferres be Chairman of the Committee. This was opposed
by Mr. Sanborn who proposed Mr. Wilson, but after some little:
discussion, Mr. Ferres was nominated without a division.

The discussion was then resumed as to whether reporter:
should be allowed to be present.

Mr. Wilson thought that the proceedings ought to be published.

Mr. Stevenson did not object to reporters being present, but
said that it was a breach of privilege to publish any of the
proceedings of a Committee before they have reported to the
House.

Dr. Masson and Dr. Clarke thought that it would be very im-
proper to publish the proceedings as they went on. '

Hon. J. A. Macdonald said that the proceedings of the Com-
mittee would be reported to and become the property of the
House, and he ‘understood ‘that the proceedings of a Com-
rlfllittee could not be published - until they were reported to the

ouse. T o :

Mr. Ferres said that the proceedings of the Committees of the
House of Commons were published before they were reported.
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The Clerk said that that was only by cornnivance.

Mr. Felton thought the better course would be not to have any
report published entil the whole matter was disposed of. They
had no time tc see that reports which might be published, if
allowed at all, were correet or not, and he did net want to have
any rmsrepresentatlons made.

Dr. Clarke objected to any report being given of anythmg
said by any Member of the Committee.

At the request of the Chairman all then withdrew, except the
Members of the Committee and Mr. Patrick, the clerk of
Committees.

When the doors were opened

The Chairman stated that the Committee had come to thé con-
clusion that the proceedings should not be published until
Teported to the House and that they had demded upon adjoum-
ing till Monday.

- The Commitiee adjourned accordingly.

Second Doy— March 3rd, 1856

Presenrt :—Messrs. Ferres, Masson, Wilson, Clarke, and
Felton. The Committee sat for some tnne with closed. doors.
When the doors were opened

The Chairman said that the Committee had come to the- de-
_termination of taking up Mr, Macdonald’s side of the question
first. He wished to know what time the. Attomey General
-would require for preparation.

Hon. J. A. Macdonald said that his chief witness was Mr.
Herry Smith, who was in Montreal and he would ask for 2
summons for him. Mr. Smith was not only his. chief witness-
but he would also tell him what other ‘witnessss-he would
require.

Some conversanon ensued as to the tlme When Mr Smth
could arrive.

Mr. Felion said that the best way would be to adJoum tﬂl
again summoned by order of the  Chairman. The Chair-
man had very properly announced the. resolution of the. Com—
mittee as to the way in which they intended to proceed..

Mr. Brown.—The point was not as had been stated. In the
first place Mr. Macdonald says that the person whom he relies
onis Mr. Henry Smith, the late: Warden. . Mr. H. Smith was
never a witness before the Commission, therefore it could not
be his testimony which was falsely. recorded. - -Any ground of
accusation that Mr. Macdonald. could  have of his own know-
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ledge could not come from one who was never a witness,
but from those who were witnesses. There was no use in de-
laying till Mr. Smith could come, as that might not be before
a fortnight. He thought that he could ge on and bring evi-
dence to show that all these things were an utter falsity.
He could show that these things were not only moral but
physical impossibilities. -

Mr. Ferres desired it to be distinetly understood that nothing
of all this was to be published at present.

Mr. Wilson.—Mr. Brown takes an improper view of the case;
everyman is to be believed innocent until he is proved to
be guilty. 'The determination of the Committee was tc hear
first what evidence Mr. Macdonald had to bring ; it might be
of such.a nature asnotto require any defence on the part of
Mr. Brown. : 1

Mr. Brown.—Was it possible that they could have decided on
such a course behind his back, and without letting him know
anything about it?

Mr. Felion.—It was necessary for them to adopt some regular
mode of proceeding, or they would never get on. They had
decided on regarding him as innocent until he was. proved to
be guilty.

‘Mr. Brown thought this course a most unfair one. He wish-
ed to find out from the Hon. Mr. Macdonald what his grounds
for chuarging him as he had done were, and he was the first
witness that he wished to call.  Surely the Committee would
not refuse to allow him to be heard ? -

. Mr, Ferres—Decidedly. .

Mr. Brown.—What he asked was this,—There were two
matters altogether differént; one was the treatment of Mr..
Smith by the Commissioners, another was the charge made
against him personally that he had been guilty of conduct not
only improper. but sufficient to condemn him under the jurisdie-
tion of the criminal law of the country. He demanded that the-
first witness should be Mr. Macdonald, that he might show from
the evidence of that gentleman that he was not justified in bring-
ing these charges, as he knew nothing of them himself

Mr. Ferres.—He himself heard Mr. Macdonald say that the
House would understand that he asserted nothing of his own
knowledge. " o

Mr. Brown.—Mr. Macdonald said that he knew these state-
ments to be true. They must see that it was important that
before people could be got together 1o concoct these charges, Mr.
Macdonzld should state now on what grounds he is to proceed.

M. Felton said that he could not sit there and hear such
words used. If Mr. Brown had anything to be- proved by:
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witnesses they would take the words down no matter how
strong they might be, but he would not allow Mr. Brown or
Mr. Macdonald to use such language ; if either of them did so
he would leave the room and not sit on the Committee at all.
If such things were said by witnesses they would take them
down, but not from Mr. Brown or Mr. Macdonald.

Mr. Brown.—Mr. Felton had misunderstood him. He did
not say who was going to concoct evidence., It was not on
the charges that were to be raked up now that he wasto be
tried, and he did not think that it was right that Mr. Macdon-
ald should turn round now and say that he was going 1o send
for Mr. Smith.  He should say what were the specific acts
which he was going to bring forward to prove the charges
which he had made. They should not allow him to go into
general charges when there was a specific charge before them.

Mr. Mucdonald hoped that Mr. Brown was not afraid of a
general charge.

Mr. Felton said that they were instructed by the House to
examine what the charges made against Mr. Brown were.

Dr. Clarke.—Were iney to acquit Mr. Brown supposing
Mr. Macdonald said that he did not make these charges on
his own knowledge of the facts.

Mr. Brewn.—What Mr. Macdonald said was no evidence ; it
was his own statement. He wanted to ask Mr. Macdonald
on what grounds he made these charges. / '

Mr. Fellon thought that Mr. Brown did not seem to consider
that the investigation before the Committee embraced three
points. In the first place, could any charge be substantiated
against Mr. Brown? Can he then bring anything to destroy
the valae of the testimony? Then, was Mr. Macdonald mak-
ing this accusation rashly, or was there anything which justi-
fied him in making the charge? His mind was perfectly
clear on the subject, that Mr. Brown was beginning at the
wrong end. 'When Mr. Smith was put on his trial before the
Commission he had no doubt but that he was first assumed to
be innoeent until they proved him guilty.

Dr. Clarke—If they were to discuss this question they should
do it by themselves.

er. Brown did not think that Mr. Felton had put the case
clearly. :

Mr. Wilson thought the ground the Committee took was
clear enough. Mr. Brown was held to be innocent until he
was proved to be guilty. o

Mr. Brown.—The point was this,—Mr. Macdonald had
charged him with the ‘most horrible crimes for which he hadl
not the least shadow of foundation. '
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The Chairman interposed, amidst a good deal of confusion,
and desired that the room should be cleared.

When the doors were again opened the Chairman stated
that the Committee had come to the conclusion that the evidence
against Mr. Brqwn should be first taken up.

Mr. Brown.—Was Mr. Macdonald not 1o be examined as to
the charge he had brought against him?

Mr. Ferres—That had not come before the consideration of
the Committee. Mr. Macdonald had first to prodace such
evidence as hie had to make good his charges.

Mr. Brown.—What did Mr. Macdonald say ‘a few minutes
ago, that his chief witness was Mr. Smith, a person whom
they bad found guilty,

Mr. Ferres—He had stated the decision of, the Committee.
it would be for them to say whether they felt inclined to make
any change in their decision.

Mr. Brown.—It would be most unfair for the Committee to
come to such a decision behind his back and without his
knowledge.

Mr. Macdonald asked the Chairman if the Committee had
been unanimous in their decision as to their future proceedings.

Mr. Ferres.—They had been perfectly unanimous. .

Mr Brown did not think that the public would think -that’
the Committee had taken a common-sense view of the matter.

Mr. Ferres.—They had nothing to do with what the public
might think of their conduect.

Dr. Clarke contended that the course which Mr. Brown
wished to pursue was contrary to the practice in all Courts of
Justice. 4

Mr. Ferres.—If the Committee did not intend to adhere to
their determination the discussivn might go on, but not other-
wise. :

Mr. Brown.—He could only say,then, that he protested agains
the course which the Committee had decided upon as most
unjust and most unfair. ‘

Mr. Ferres.—Mr. Brown was entering upon -the discussion
again. :
ng. Macdonald applied for a summons for Mr. Henry Smith,
senior, and Mr. James Hopkirk, of Kingston. S

Mr. Felton then moved the following resolution, which he
thought would meet the views of the Committee :—

Resolved,—That the parole and decumentary evidence to be
adduced in support of the charges against Mr. Brown be first
received, and on the conclusion thereof, the evidence exculpa-
tory of Mr. Brown be then eniered upon and received.

He would then move that the Committee should adjourn to
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that day week, subject to the order of the Chairman in case
the witnesses should arrive before that time. 1t was then

Resolved,—That the Honorable Mr. Macdonald having re-
quested time to produce his witnesses, process do issue to
summon such witnesses, and that the clerk do telegraph to
witnesses at a distance requiring their attendance, and that the
Committee when it shall adjourn this day, do stand adjourned
until Monday next, the 10th Mareh, instant.

Mr. Brown would suggest that Mr, Smith should be sum-
moned by telegraph.

Some discussion ensued as to the time at which Mr. Smith
would be likely to arrive. o

Mr. Brown.—He did protest against the conduet of the Com-
mittee as most improper. He wasto be charged on the evi-
dence of a2 man whom he had himself found guilty of improper
conduct. 4

Mr. Felron—A protest was quite irregular unless it was in
writing. They eould not do justice to the parties eoncerned if
they allowed these warm discussions.

Mr. Brown complained of delay.

M. Ferres.—These were only preliminary discussions.

Mr. Brown.—He perfectly understood all about it.

The Chairman eautioned the reporters that nothing of this
discussion was to be published, and the Committee then
adjourned.

Third Day—Monday, March 10th.

Present :—The Chairman, Messrs. Masson, Clarke, Sanborn,
and Stevenson.

On aceount of the absence of Mr. Wilson and of Mr. Brown,
the meeting was adjourned till to-morrow, at 11, A. 1.

Fourth Day—Tuesday, March 11th.

Present :~—The Chairman, Messrs. Masson, Clarke, Sanborn,
Felton, Stevenson, and Wilson. ‘

The Committee sat for some time, with closed doors. Mr.
Brown being still absent, they then adjourned till to-morrow at
1L A " '
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Fifth Day— Wednesday, March 12th.

PreseEnt :—The Chairman, Messrs, Clarke, Sanborn, Masson,
Wilson, Stevenson, and Felton. Also, Mr. Brown and the Hon.
J. A. Macdonald.

Mr. Brown, in explanation of the cause of his absence,
stated that he had misunderstood the time to which the Com-
mittee adjourned, or he would have been present before. He
understood from Mr. Wilson that the Committee had adjourned
till Wednesday.

Mr. Macdonald being then called upon to open his case,

Mr. Wilson said that Mr. Macdonald had better state the
course which he intended to pursue.

Mr. Macdorald.—He intended, in the first place, to have all
the papers connected with the matter laid before the Committee.
He would then go into his case. . I

Mr. Wilson.—Did he himself mean to state anything of his
own knowledge ? '

Mr. Macdonald.—He intended to manage his own case ; but:
not to make himself a witness. If the Committee made him
& witness, or if Mr. Brown called on him as a witness, of
course he would appear as one ; but not otherwise.

Mr. Sunborn asked if they were agreed asto what the charge
was, :

The Chairman then read the charges as given in the begin-
ning of this Report.

Mr. Wilson.—The Committee ought to understand something
about the mode which they intended to pursue. He thought
the charges ought to be taken up one by one, and the evidence
given accordingly. The charges should be spoken to seriafim.

Mr. Macdonald then called Mr. Grant Powell, as the first
witness, and asked him in what capacity he appeared there,
whether he was a Clerk in the Provincial Secretary’s office,
and of what papers he was in charge?

Mr. Powell replied thathe was a Clerk in the Office of the
Provincial Secretary, and - in the. Upper Canadian Department.
He was directed by the Provincial Secretary to come here in
his place. Mr. Cartier had been called on to produce the Re-
port of the Committee appointed to enquire into the state of the
Provincial Penitentiary, and all the papers connected with that
enquiry.

[By Mr. Ferres.]—Do you produce those papers’—Ans.
No; I have not got them. o

[By Mr. Macdonald.]—Why do yom not produce them.
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Ans. They are not among the records in the Provineial Secre-
tary’s Department.

Ques. Were they ever there 7—Ans. They were.

Ques. Where were they last there 7—Ans. There were. two
reports, a preliminary and a final one. The first report, dated,
the 21st March, 1849, was received in the Secretary’s Ofﬁce,
and was referred to the Executive Council, for their informa-
tion, on the 23rd March. The second: report dated the 15th
April, was received on the same day, and submitted to the
Executive Council on the same day.

Ques. Were they ever returned —Ans. Never.

Ques. Do you know what became of them >—Ans. On en-
quiring at the Executive Council Office, I found, from mémo-
randa in the minute book, that both reports were handed to
Mr. Attorney General Lai'ontame, on the 25th April, and sent
to the Legislative Assembly on the 30th May, 1849.

[By Mr. Ferres.]—Were the papers thus sent the original
documents 1—Ans. The original documents. -

[By Mr. Macdonald.]—Was there a book of ev1dence among
those papers ?—Ans. There was.

Ques. Did that accompany those reports’ —Ans. Yes ; to the
Executive Council Office,

[By Mr. Ferres.]—Did the evidence go to the House of
Assembly ?—Ans, I do not know.

[By Mr. Macdonaid.]—What became of the documents at
the House of Assembly ?—Ans. I have no personal knowledge.

Ques. In whose hands ought they to be ?~—Ans. I was -in-
structed to search for these documents,’and was told by Mr.
Spink that they were burned. I was instructed to make thls
enquiry by the Assistant Secretary.

[By Mr. Felton.]—Lately, or some time ago?—Ans.. Within
the last few days, Mr. Spink stated that ‘they had been in his
custody but that they had been burnt at the first fire in Quebee.

[By Mr. Wilson.] —I understand you to speak of the original
evidence taken before the Commission ?—Ans. refer to all the
papers that have been sent to the Council,

Ques. The papers that they wanted partlculaﬂy were the
original evidence taken before the Commission; ‘do you re-
member seeing that ?—Ans.. I have no recollection of any par-
ticular documents, the book of ewdence aecompamed the other
documents

[By Dr. Clarke. ]——-Waa this book prmted P—Ans. Tt was a
book of written evidence.. I do not know of any partlcular '
evidence, I did not read over the book."

By Mr. Sanborn.]—Was this the original evidence oracopy
of it >—Ans, I have no further recollection of the matter. =
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Ques. Was the book of evidence to which you refer the original
evidence signed by the witness or a copy thereof >—Ans. I am
unable to state ; T merely know that it was received at the office
and sent to the Executive Council: it was sent in by the Com-
missioners.

[By Mr. Felion.]—You say it was sent to the office. By
whom was it sent to the office, from whom were the documents
received?—Ans. The documents were transmitted at the date
above mentioned. They were received from the Seccretary.

[By Mr. Felton.] —What was his name >—Ans. George
Brown, Esquire. They were sent from the Secretary of the
Commission to the Provincial Penitentiary to the Provincial
Secretary, and referred by the Provincial Secretary, by command
of the Governor General, to the Executive Council for their in-
formation.

'The Chairman enquired if there was anything more to ask
the witness. :

[By Mr. Macdonald.]—Did you ascertain at the Executive
Council Office that all the papers connected with the report, as
well as the reports themselves, had been given to Mr. Lafontaine ?
—Ans. I cbtained no further information than is contained in
an extract from the register book of the Executive Council Of-
fice, which I have with me. There is no mention of evidence
in the extract which I will hand in if the Committee desire it.

[By Mr. Felton.]—Did you see the original entry >—Ans. I
did.

Ques. Was there any objection to this being treated as
authentic —Ans. There could be none.

Mr. Macdonald.—I- will get a certificate from Mr. Lee as
to the book of evidence. '

In reply to a question from the Chairman, Mr. Brown said
that he had no question to put to Mr. Powell. He had not the
least idea what was to be brought, he presumed there was no
evidence; he would take his own time as to meeting any
evidence that might be brought.

The Chairmaen replied that he might cross-examine any
witnesses that were brought. ;

Mr. Brown replied that he had that privilege and would use
it whenever he thought it expedient.

Mr. Powell then retired. :

-Mr. Macdonald.—He would ask to have the point settled, as
to the mode of taking evidence and as to cross-examinations ;
cross-examination might be on new matter or matter elicited in
the examination in chief; Mr. Brown could make any witness
a witness of his own, but he could not afterwards call the same
witness and cross-examine him,
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Mr. Brown hoped this would not be allowed, if he found it
necessary to read up the reports of the Penitentiary Commis-
sion as to any point that might be brought up by a witness, it
would be very unfair not to allow him to examine that witness
afterwards.

Mr. Sanborn.—As he understood Mr. Macdonald, he did not
intend to allow his witnesses to be brought back again for the
purpose of cross-examination.

Mr. Brown objected to this altogether.

Mr. Wilson.—the usual course was to have the cross-exami-
nation after the examination in chief, that was the proper time
to ask for explanation by cross-examination.

Mr. Brown,—That was what he objected to.

Mr. Wilson,—If he called up any witness as his witness, he
became his witness.

Mr. Brown.—I object to that.

Mr, Wilson.—If he allowed any witness to pass without

asking him any question, it was presumed he had nothing to
ask him. _
- Mr. Brown.—His view was this: suppose Mr. Macdonald
produces a witness who says something that he might not at
the time be able to conirovert, while, by having time to refresh
his memory, he might be able to find out the truth about it.

Mr. Wilson replied that of course in such a case they would
always be willing to adjourn the examination of any witness.

Mr, Felton said that they had come to the determination of
conducting this case as it would be conducted in a Court of
Justice, and he went on to explain the course taken in Courts
of Justice.

Mr. Brown.—That was quite clear—with this understanding,
he had no objection to the course proposed.

Mr. Macdonald—Mr. Powell said that two reports and
a book of evidence were transmitted by the Secretary of .the
Commission—that all those papers were sent to the Executive
Council Office, and he produced a certificate that the reports
were sent io Mr. Lafontaine. He (Mr. Macdonald,) would ask
for a certificate that all these papers were sent to-Mr. Lafon-
taine. , :

Mr. Wilson.—What did Mr. Lafontaine do with them? _

Mr. Macdonald.—They would prove that by Mr. Spink. If
it was proved that all the original documents were burned, he
would ask leave to pui in the printed decuments from the
Journals. S

. Mr. Wilson.—What had the report to do with. any of .these
things ? . :
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Mr. Macdonald.—He would be able to show that in the course
of his case. ) S

Mr. Brown thought it was a very fair applieation.

Mr. Wilson.—It might be conceded that the report was lost:

Mr. Felton thought they had better have some further evi-
dence. ' ’

Mr. Ferres.—Mr. Spink is not the proper custodian of these
documents, it is the Clerk of the House. :

Mr. Spink was then suminoned but the messenger said that
he was not in the House.

'Mr. Macdonald said that he would have Mr. Spink here to-
morrow, and Mr. Lee also. After that he would open his case.

Mr Brown suggested that they might take the destruction
of the documents for granted and go on with the case. '

Mr. Sanborn asked if it was conceded that the original evi-
dence was destroyed ; he thought the Committee ought to be
fully satisfied that it was destroyed.

Mr. Browr was willing to admit anything to bring the case
up. .

Mr. Mecdonald thought the original book of evidence might
be traced out.

Mr. Lindsay, the Clerk of the House, was then called.

Mr. Ferres eunquired of him if he could tell them anything
about the book of evidence that was along with the Report of
the Commission? Had it beenin his possession, or had he the
the book of evidence >—Ans. It was all destroyed at the fire of
1849 ; there was not a scrap of anything saved. ’

[By Mr. Felton.]—Are you custodian of all documents sent
to the House of Assembly —Ans. Yes.

Ques. Did a book of evidence accompany the report 7—Ans.
The evidence was always attached to the report ; to the best of
my knowledge it was in this case. - :

{By Mr. Macdonald.]—Do_you remember a book >—Ans, I
canﬁlot say whether it was a’book or merely sheets sewed to-
gether.

[By Mr. Ferres.]—Were these original documents or copies ?

[By Mr. Brown.]-—Do you remember the laugh that was
raised when they were laid on the table >—Ans. I remember
that they were very volurninous. I cannot state whether they
were the original documents or not. A

[By Mr. Ferres.]—What became -of them ?—Ans. Tkey
were sent to the printer. If a copy was raade for the printer
the dociuments’ themselves would’ be kept, but if a copy was
not made the documents Would be sent, and in that case they .
would be returnied. I cannot remember which was.done. .

Mr. Macdonald —The evidence was never printed. '
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[By Mr. Felton.]—Where is the original now ?—Ans. It was
destroyed.

Mz, Felton.—It could not have been at the fire at Montreal,
it must have been at the fire in Quebec.

Mr. Macdonald then gave notice that he would call on the
Secretary of the Commission to produce any original documents
he might have in his possession.

Mr. Felton.—That notice ought to be given in writing.

Mr. Senborn thought that according to the strict rules of the
courts there was no sufficient evidence that the original docu-
ments had been destroyed.

Mr. Macdonald wanted the original documents very much.

Some discussion arose here as to the Petition of Mr. H.
Smith, senior, which had been printed for the use of the Mem-
bers of the Committee.

Mr. Brown could not understand what this Petition had to
do with the case. He objected to its formmg any part of the
documents before the Committee.

Mr. Felton contended that this Petition was part of the do-
cuments of the House, and therefore came under their notice
as well as any other papers relating to the transactions of the
Penitentiary Commission.

Mr. Macdonald having written out his notiee then handed it
in to Mr. Brown. .

A discussion arising here respecting some points of order in
the proceedings of the Committee, the doors were ordered to be
closed.

The Committee then adjourned.

Siath day—Friday, March 13th, 1856.

Present :—The Chairman, Messieurs Sanborn, Wl]son,
Stevenson, Felton, Clarke, and Masson.

Miles O’Reilly, Esquire, Barrister, appeared as counsel for
Mr. Brown, and Philip Vankoughnet, Esquire, Q. C., appeared
on behalf of Mr. Macdonald.

Some discussion ensued as to whether the principals in
the enquiry should be allowed to speak or take part in the
management of their respective causes, or whether the Whole
matter should be left to the counsel.

Mr. Brown objected to being bound down in’ the commence-
ment of the trial to have his mouth closed.

Mr. Felton contended that the whole matter should be con-
ducted as in ordinary Courts of Law.
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. Mr. Sanborn suggested that if the counsel and principal were
both present, then the counsel should manage the case, but if
the counsel was not present, then the principal might conduect
it himeelf. . ‘ :

Mr. Macdonald.—Suppose that the principal on one side and
the counsel on the other were present?

Dr. Clarke.—The rule would work both ways.

Mr. Vankoughzet would agree to any rule that the Committee
might think proper to adopt.

Mr. Sagnborn.—They had already decided to abide by the
course followed in Courts of Law, that would settle the whole
difficulty. -

The Chairman.—They had better adopt some strict rule ; if
counsel were to manage the case, well and good, but he wished
to know, whether, if the principals interfered while counsel
were present, he was to stop them' or not. -

Mr. Felton.—His opinion was that he should.

Mzr. Sanborn.—That was the rule but it should not be carried
out sharply. . o .

The Chairman understood that their opinion was, that they
should hear either the one or the other on any one point.

Dr. Clerke would not allow them both to address the Com-
mittee on the same subject. - :

The discussion then dropped. : '

Mr. Spink was then called in.—He is the custodian of all
the records and papers of the House of Assembly.

[By the Chairman.]—Do you - remember having a report of
the Penitentiary Commission ?-—Ans. Ido.

Ques. In what year >—Auns. In the year 1849.

Ques. Was there a book of evidence >—Ans. I merely know
that I had the report. . :

Ques. Have you got the report now >—Ans, No. »

Ques., Where is it >—Ans. It was destroyed at the Parliamen
House at Quebec. I say destroyed instead of burned, for some
of the papers were thrown out and knocked about in the snow.

[By Mr.. Macdonald.]—Were these all ‘the papers that Mr.
Lindsay gave you?—Ans. All that were -giver me as::the
report of the Commissioners. - They were 'all destroyed.

Ques. Have you charge of the written as well as of the
printed documents?—Ans. Ihave. © - A

[By the.Chairman.]—Can you say whether these were the
original documents signed by the Commissioners: or- not?—
Ans. I couldnot say. - - S
- [By -Mr. Vankoughnet.]—Would you be the custodian of all
the documents ?—Ans. Yes. C o R

B
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[By. Mr. Felton.]—Have you any recollection of the extent
of the dccument ?>—Ans. It was, to the best of my recollection,
a large square document, like a large book, both ends were
open. I had the report several times. It appeared to me to be
a number of documents tied up together in this parcel.

Ques. Was it written or printed /—Ans. I could not say. It
wastied up. I donot recollect ever opening it or seeing it open.

Ques. Did you ever see it after the fire at Quebec ?--Ans No.

Ques. Do you remember ever seeing any endorsement by
which you would recognise it?—Ans. it had just the .usual
endorsation as the report of the Penitentiary Commission. - All
ihe documents are done up with an endorsation as to the
contents.

{By Mr. O’Reilly.]—Do you remember seeing this endorsa-
tion on this particular parcel >—Ans. Yes.

Ques. Do you remember whether the endorsation was made
when it came to your office or afterwards ?—Ans. {.could not
say, the Clerk several times wanted this report.

Ques. Have you any knowledge that this was the report P
Ans. It was merely a bundle of papers called the report.

Ques. Do you mean to say that all the papers which Mr.
Lafontaine gave you remained in the Parliament buildings till
they were burned >—Ans. I believe so, I do not think they could
have been removed without my knowledge.. My impression
is that they were there and were destroyed.

Ques. Did these papers ever go out of your hands P——A’ns. 1
do not recollect ever giving them fo any person except the
Clerk. He took them away for several days on one occasion.
I can not tell whether the same documents were there eventually
as'those which came first.

Mr. Macdonald then put in a certificate from Mr. Lee, re-
specting the first and second reports of the Penitentiary Com-
mission.

Mr. Vankoughnet.—1I am instrcted 1o say that this is the
only evidence we can offer to account for the documents.

Mr. O'Reilly—1 do not understand Mr. Spmk tosay that the
evidence was among these papers at all.

Forthe information of the Counsel the . Cha.irman then read
the evidence given on this subject on the previousday. -

Mr. O’Reilly.—It would then only amount to this, that there
is a surmise that this was the document; you must either prove
that it was lost orelse produce it. . T do not see-there is any
tracing of the original document to the place ofdestruction.

. Mr. Brown.—1 am not.going to have any’ leual objectmn put
in the way of this enquiry. : :
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Mr, O Reilly.—1 think that this is a question of which counsel
ought 1o judge ; there is no foundation on which to admit
sceopdary evidence., : : g

Mr. Vankoughnet.—1 merely say that the Committee . must
sce that we have done all that we can to account for ihe
documents. I suppose that there is no suspicion that they are
in our possession- They are not in the possession of the officers
of the House and notice has been served on Mr. Brown in cage
he should have them, but we have no reason to suppose that .
he has. If it could be shown that Mr. Macdonald had ever
been seen with them there might be some reason to suppose
they had not been destroyed. I believe that we all know a
little of the mode in which business is conducted in public
offices, the papers are generally all put together, and it is not
likely that they wonld be put in different places. They would
all be together ; I suppose that we may assume- that they were
together. Then we prove that they were transmitted tg:the
Executive Council office, that Mr. Lafontaine obtained them
there, that they then went to the Legislative Assembly, and
that certain papers, more than one, said to be this report, were
destroyed. The onlylink wanting now is this, that by possibility
Mr. Lafontaine may have taken them away by mistake. The
only link wanting to make the proof of the loss of the documents
complete would be to ascertain from Mr. Lafontaine whether he
has any recollection of what was done with those papers, or
whether he had them after a particular day. In every other
respect we have traced these documents from the Secretary’s
office to the Assembly, and we have traced them into the pos-
session of Mr. Spink where they were destroyed. If the Com-
mittee decide that this is not sufficient, at presentl do not know
that we can supply any otherevidence. Ican,however, telegraph
to Mr. Lafontaine, and can also examine. every.clerk in the House
to see if any of them hayve any information to give on the sub-
ect, . S . o

Mr. O’ Reilly—There is a fallacy in this evidence altogether.
Itis evident that there must have been an immense quantity of
correspondence. What I contend is that there is nothing:to
shew that the original evidence was.among these documents,

Mr. Vankoughnet.—It is shown that there- was a book of
evidence. sent in by Mr. Brown. . ’ o .

Mr. O’ Reilly-—Yet the witness conld:not say whether it ‘was
the original evidence, and does: mot know that it was sent.to
the Hauge of Assembly. ‘ e '

"Mr. Wilson,—Did not think

Wilson,—Did not think that there was sufficient evidenge
10 account for the documents. ‘The gquestion was whether

the ariginal evidence was ever there,
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Mr. Vankoughnef.—Where can it be? It may be in a
thousand places, if the Government have not got it it must be
in the hands of the Commissioners or of Mr. Brown who was
their Secretary.

Mr. ‘Brown was very desirous that the enqulry should not be
abstructed. By all means let it go on.

Mr. Vankoughnet—It is not we who aré making any ob-
jection. '

Mzr. Sanborn was of opinion that there was not sufficient
evidence to prove the destruction of the evidence and allow
the introduction of the secondary evidence.

A despatch was ordered to be sent to Sir L. H. Lafontaine
to know if he knew anything about the matter, whether the
book of evidence was given in along with the other documents,

" The doors were then closed to allow the Committee to de-
cide whether the evidence was sufficient or not.

When the doors were opened it was declared that the Com—
mittee had decided that there was not sufficient proof to allow
the admission of secondary evidence.

Mr. O’Reilly then on behalf of Mr. Brown put in'a written
statement to the effect that they waived all objection to this point
and consented to Mr. Macdonald’s going on with hig case as
if the destruction of the evidence was fully proved.

The Committee then adjourned till Monday.

Seventh Day--Monday, March 17th, 1856. '

Presenr :—The Chairman, Messrs. Masson, W1lson, Steven-
son, Clarke and Felton.

Mr. O’Reilly and Mr. Vankoughnet. :

The Chaxrman read the minutes of the last meeting. It
appeared that Mr. Bristow had been summoned but that he had
been instructed not to move until he received further directions.
Mr. Brown objected to this, and it was finally agreed that Mr.
Bristow should be ordered to appear on the day of the re-as-
sembling of Parliament after the recess.

Mr. Vankoughnet said that Mr. Macdonald bemg desirous
of removing any doubt that might exist in the minds of_the
Commmee or in the House, after the pubhcat,on of the Teport,
that he had not done all in his power to account for the missing
papers, had decided on examining. Mr. Brown as.to.whether
he had any knowledge of these documents or whether ke had
them in his possession, or if he had any Teason to siippose that
any other person had them. 'He referred to the book of evidence
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and wished to know what was returned to the Government.
Mr. Brown ought to know for he was the Secretary of the Com-
mission. He then put his question in writing in the following
words, “ What book or books, document or documents was or
or were returned by the Penitentiary Commission, of which
you were Secretary, to the Government—Mr. Brown- re-
plied, in writing, ¢ All the documents which were returned
are in the appendix to the journals of the House of Assembly,
and notking more as I recollect.” ‘

Mr. Vankoughnet.—Did you return to the Government or did
you in any way dispose of, and how, the original books or
minutes of evidence subscribed by the witnesses examined
before the said Commissioners, and if so, when ?

Mr. Brown.—The original books containing the evidence are
in my possession, and have never left it for a single hour.

Mzr. Brown added that he wouid have been a fool if he had
produced them ; and knowing the character of the witnesses he
would not have given the books to the Government without a
pledge that they should be kept under seal. He did not sup
pose that the charge would have been made if it were known
thai these books were in existence. o .

Mr. Vankoughnet. —Then I ask that those books be produced.

Mr. Brown.—Certainly. _ '

Mr. O’ Reilly-—It was my intention, of course, to produce those
books when the proper time came; and I wish to give Mr.
Macdonald to understand that we cannot consent to the intro-
duction of secondary evidence at this stage. The position of
Mzr. Brown, and the application he makes, is this : The evidence
Mr. Macdonald intends to produce is that of persons who stand
in a peculiar position towards- Mr. Brown. They are persons
who have been discharged from the Penitentiary ; and it is to
be expected that they will give evidence of the most hostile
character to Mr. Brown; and it is right that he should protect
himself by every means-in his power which are fair and just,
when lying under such a grave charge. What he desires is
that the books which he will produce, and which he is willing
to produce, shall not be open to the perusal of those witnesses,
so as to enable them to come and shape a case. Mr. Brown
expects them to give their evidence from recollection ; and,
while willing to lay the books-before the Committee, wants
them to be kept out of the reach of the- witnesses. - : .

Mr. . Vankoughnet.—Mr. Macdonald has not made these
charges against Mr. Brown of his own' knowledge. He has
not been discharged from the Penitentiary ; be is not a.convicted
murderer, or_suborned perjurer, and of course was not ex-
amined before the Commission. He did not make those charges
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against Mr. Brown on his own knowlédge; because he was
tiever present at the sittings of the Commission ; bt he made
them on good authority, and is here prépared to prove them:

Mr. O Reilly.—~My remarks did not apply to Mr. Macdonald.

Mr. Macdonald.—Of{ course not. .

. Mt. Vankoughnet.—What 1 want is to have those books pro-
duced ; and then céll attention to them, tomark thosé poirts t
which I want the attention of the witnesses ealled. It is absolute-
ly necessary to my case that I should have the right to do this; for
of course I know nothing of the proceedings of the Commission
but what I have read in the newspapers, and from a véry short
consuitation with My. Macdonald. My. Browh is of course in
a much better position than I can be or Mr. Macdonald either,
for he was present during the sitting of the Commission, and
knew the whole case. Now, I will suppose a easé of falsifiea-
tion—that I believé is one of the charges; and one of the fost
sericus, which has beeit thade—how could I make oiit & ease
of that kind except by having liberty to réfer to the books, ex-
amine thiose portions which are material, and point thein out
to the witnesses. '

Mr. O’Relly—Y¥ou are only anticipating difficulties that
may not oceur. I have no objectivhi i your examiming the
books. All that I ask is that they shall riot go out of the pos-
gession of the Camimittee ; arid that they shall ot be used by
the witiiesses for thé purpose of enabling théem to make up a
tase. -

Mr. Vankoughnet.—1 hdve no wish to take them out of the
possession of the Committee. But it must be very evident that

must be allowed to examine theém. That1will d6 in the
preserice of ome of the Committee, or, if it be hecessary; in
the presence of Mr. O’Reilly himself. Tinust say that I never
Wwas more astonished in iny life—and I think Mr. Maedonald
felt just as I did—than when Mz Brown siid hé had those
books and could produce them. We had cértainly been led
to believe that they had been destroyed by the burning of the
Pasliainent House, and that alt Mr. Biowa could do would beé to
give us some trace of thein.

Mr. Brown.—1 want to maké a Staterient.

 Mr. #elton.—You had better not. It will be better to leave
the Comnmrittee to deal with this mattef. -

Mr Vankoughnet.—All that I ask for is the permission to ex
amine the books, and mark out such portions as will Aecéssary
for my case to the witnesses. I Mr. Brown had said before
that he had thei in his possession; and had produced them, he
would have shorteried the proceedings very miigh i and as it is
their production iow Will shorteh proccédings. On ity homnof,
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I never expected that he had the books in his possession.
Without I am permitted to examine them as I propose—ifor
their production-puts a new face onthe whole question—it is
very evident that my case will be prolonged for a considerable
time yet.

Mr. O’Reilly.—What do you want? You cannot take the
books out from the Committee Room, and make use of them
for the purpose of enabling witnesses to come here and manu-
facture evidence, when I kLold that they ought to speak from
their recollection.

Mr. Vankoughnet.—They must see the books when it is neces-
sary to point out any particular portion of the evidence as it
appears in them. How can I get a witness to state from
memory the exact evidence he gave several years age.

Mr. Brown.—Let us set the question at rest at once.

Mr. Felton.—We will treat those books as we would any other
documents laid before the Committee. We must proceed ex-
actly as we would in any ordinary Court of law.

Mr. Wilson.—Let us see. You say here that the evidence has
been falsely recorded—do you propose to hand one of those
books to a witness, and ask him if his evidence there has been
falsely recorded ?

Mr. Vankoughnet.—Of course I would.

Mr. Ferres,—You must see that we cannot discuss that point
now. You cannot discuss that question until it fairly comes
up before the Committee. :

Mr. Wilson.—But if the charge is made that the evidence was
falsely recorded, then you must shew that-the witness remem-
bers what his evidence was.

Mr. Felton.—If the book is produced then you must treat. it as
any other evidence would be treated in a Court of Law.

Dr. Clarke.~1 understand the object of Mr. O’Reilly to be
that the witnesses shall not see the books.

.Mr. 0’ Reilly—What I want to say is, that they must remem-
ber their evidence, and state what it was from memory.

Mr. Vankoughnet.—We must see the written evidence, and
ask the witnesses if it was comnrectly recorded. Do you mean
that I should ask a witness to state from memory precisely what
evidence he delivered several years ago. How can you ask a
man to state, word for word, his answers to the questions put to
him, from the first day he appeared before that Commission
until the last, seven or eight years ago. R

Mr, Ferres.—We will consider these books as we would any
exhibit furnished to this Committee by the Government.

Mr. O Reilly—What I sny is that that witness should not read
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the books through, and then come here with evidence prepared
from them.

Mr. Vankoughnet.—The course that I ask the Committee to
take is the very one which would be adopted in a Court of Law.

Mr. Wilson.—You state that the evidence was falsified ; then
you must state where it was falsified. »

Mr. Vankoughnet.—How can a witness point out the falsifica-
tion of his evidence except he has an opportunity of seeing the
evidence itself.

M. Wilson.—Then why did he make the charge.

Mr. Brown.—That is the point.

Mr. Vankoughnet.— ihe witnesses do not make the charge.
It is made by Mr. Macdonald ; and the witnesses he brings for-
ward must have an opportunity of proving the case. 1 want
Mr. Wilson to understand that Mr. Macdonald perhaps never
saw two of the witnesses in his life; and he must see their
evidence, and ascertain on what points they affirm it to have-
been incorrectly reported. When Mr. Macdonald joins issue on
this point with Mr. Brown, who knows the whole portion of the
case exactly, he should have every latitude allowed him for the
purpose of making out his case. How is Mr. Macdonald, who
was not present during ihe sitting of the Commission, to know
what evidence was given by any particular witness before the
Commission except he saw the books, and was able to say to }um,
did you swear this?

Mr. Ferres.—You are stating things as pmbzblht]es whxch
may never occur.

Mr. Vankoughnel.—It is not really, I suppose, a pra.ctlcal
difficulty.

Mr. O’Reilly (in reply to Dr. Clarke )—Of course, I must
understand that the evidence is not be published till after it has
all been taken, and the proceedings of the Committee brought to
a close: so as to prevent witnesses from seeing the evidence
already given. But my prineipal object is to prevent them' from
having access to the books.

Mr. Brown—You may publish all the evxdence as soon as
you please, for all I care.

The room was then closed. -

. The room being re-opened,— .

Mr. Ferres read the follewing paper put in by Mr. Brown’s
Counsel :—* Mr. Brown, in preducing the books in which. the
original evidence was taken down, asks that the witnessés may
-not be allowed to read the books so as to make a statement to
suit their own purposes. - There is no objection to Mr. Macdonald
or his Counsel using the books. ~ The only object isto prevent the
witnesses from using them before they are examined.”
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Mr. Vankoughnet.—I have only to say that I have abundance
of authority in the Law Courts to support my position.

The room was then closed.

The room being re-opened,— :

Mr. Ferres.—The Committee have unammonsly resolved that
the original books containing the depositions of the witnesses
and the proceedings of the Commission, now produced, be-used
and treated precisely as similar documents would be if they had
been sent down by the Government, and produced: here in the
regular manner, or if produced as exhibits in a Court of Justice.

"Mr. Wilson (To Mr. O’Reilly.)—Now you ask that they should
not be shewn to the witnesses, -

Mr. O’ Reilly.—It is difficult to demonstrate the pracucal object
of what 1 am asking for; for a similar case would not occur in
an ordinary investigation. I know of no similar case in a Court
of Law. Here is a gentleman on his trial, on a charge of falsify-
ing the evidence given before a Commission. That ] take it is
the principal charge. brought against him; and the books pro~
duced here will be of themselves strong evidence in his favour.
But it is intended to show by the evulence of persens, who were
discharged from the Penitentiary on the report of that Commis-
sion, that their evidence was falsified. It is manifest, 1 take it,
that these witnesses knew what evidence they gave, or they do
not. If they do not, then this charge should never have been
made. If they do, then they do not require to see these books ;
and if they know what their evidence was then they can so shape
their. testimony here as to answer the purpose they require. . I
know it is .anticipativg the case; but there can be no reason
alleged why those books should be exhibited to the witnesses
before their examination. The Committee can, however, declde
practically if such a case should come up.

Mr. Vankoughnet.—This is not an ordmar) case, -1 never
saw such a case, exactly in point, in a Court of Law.

Mr. Wusen.—I will suppose a case. -

Mr. O Reilly.—Suppose a case of this kind in a Courtof Law.
Do you suppose | ‘that you could take the documents fyled in the
Court out, of doors ?

Mr. Vankoughnet.—That is. what I -intend to show. In.a
Court of Law. the exhibit is put in, sworn. to, and fyled. - It is
then in the custody of the Clerk of the Court, and all parties have
access to it. Then I would have a perfect right to show it to the
witnesses, I 'would have a perfect right ‘to-turn round and tell the
witnesses to examine it.. There is no power m the J udge orin
the Law to. prevent.me from doing so. .

Mr. O Reilly.—It:was not a question of rlght for of course a
Court had the right although they might not exercise it: The
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Court would have a right to allow the witnesses in sach a case
to see the evidence, and the Commiittee would have a. nght -to
do the same.

Mr. Vankoughnet.—I never heard of a Court refusmg such
an application.

Mr. O'Reilly only spoke of the power of the Court.

Mr. Vankoughnet.—They would merely say that they would
not allow the papers te go out of the hands of the Court.

Mr. O’Reilly.—A Court frequently refused togive the accused
party a copy of the indictment, and this was a similar case.

Mr. Vankoughnet—That was very different from the present
case, but suppose these documents were in-the possession of the
Government, I might then have gone and examitied them and
my witnesses might have examined them also.

Mr. O'Reilly.—1 never knew an instance it which Commis-
sioners returned the original documents to the Government. -

The Chairman (To Mr. O'Reilly.)—Suppose these documents
had come into our hands from the Government, c¢ould you then
refuse to allow the witnesses to see them ?

Mr.O’Reilly.—Then I take it that the Committee, in order
to ensure fair play, might adopt any regulation that might be
desirable. The Committee had a nght to make such a regula-
tion and the Committee would see in the course of the investiga-
ticn that to allow those witnesses who stand in a very peculiar
position to Mr. Brown, to see the evidence would be to give them
the means of making out their statement. Such a course could
not do any good and might enable the witnesses to do wrong.

Mr. Vankoughnel.—You are presuming that all our witnesses
are discharged convicts, which is not the case.

Mr. Wilson.—-It was for the accusers to say in what- way the
evidence was falsified before they saw it. .

Mr. Vankoughnet —It was utterly impossible that they could
do so.

Mr. Wilson.—Then they take on themselves to say that the
evidence is false without their having seen it.

Mr. O'Reilly~-As Mr. Brown says that the evidence has
never been out of his possession, the accusers must have some-
thing to zo upon besides those books,

Mr. .Vankoughnet.—I do not think that the Commlttee oughi
to know on what we made cur charge. In order to enable the
Committee to decide, the very first thing we wanted was those
books, which now for the first time we discover are in M.
Brown’s possession. - The whole course of evidence which [ was
prepared to give is now changed, I was poing into sécondary

evidence from the want of that whlch Mr. Brown now says
that he has. . :
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Mr. Brown said, that if Mr. Vanknoughnet went out with him
they could decide upon some plan which.would meet the views
of both parties. In the meantime a discussion took place in
which several of the Members of the Committee expressed them-
selves very much aggrieved that Mr. Brown should have allowed
them to spend so many days in endeavoring to prove the loss or
destruction of documents which he had the whole tirte in his
possession. '

Mr. Vankoughnet presenitly re-entered the room and said that
he and Mr. Brown had co 1e to an understandirg so far that as
until the books came before the Commiitee. he did not know
how far he might require to show them to the witnesses; it was
proposed that he should see them first, and it might not be ne-
cessary for the Committee to decide on the point at all. -

It was thien agreed that the original evidence should be
handed over to Mr. Vankoughnet for his perusal, and that in.the
meantime the Committee should not be called upon to decide
the point in dispute. : S

The Committee then adjourned till to-morrow.

. ¢

Eighth, Day— Tuesday, March 18th, 1856.

Present :<—The Chairman, Messrs. Masson, Wilson, Sanborn,
Felton, Clarke, and Stevenson. . '

Mr. Vankoughinet. - : ' e

Mt. Brown submitted ts the Committee that Mr. Macdonald
shoiuld after the recess come down with a statement of the
specifi¢ charges that he intendéd to make. He should not rest
his ¢case upon general matters, for he must have known the spe.
cific acts upon which he was going to put him upon trial. " At
the request of the Chairman, Mr. Brown put his statement in
writing, in the following words ; * Mr. Brown submits that, be-
fore proceeding to call his witnesses, Mr. Attorney Generil
Macdonald should be called on to state in writing the spéeific
acts of Mr. Brown which he relies ot to establish the charges
against him, B g S

Mr. Vinkoughnet.—Well, 1 ¢an only say that I cansot do it.
Such a thing was never expected to bé done”in -any Court of
Justice. It would just amiount to this; that I should write cut
the whole of the evitlence and give it to Mr. Brown for hiia to
maké out his defence upom it. = S

The rooth was then cleared to allow the Committee to decide
the point raised by M¢. Brown. - ' .

The Committee decided-the point in the negative.

The Committee thien adjourned till Thursday next. = -
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Ninth Day—Thursday, March 2Tth, 1856.

Present :—Messrs. Ferres, Sanborn, Clarke, Stevenson, and
Felton. o : :

Also Messrs. O’Reilly and Vankoughnet, counsel.

The Chairman read a letter from Mr. Brown, complaining
of the delays that had taken place in the proceedings of the
Committee, inasmuch as twenty-eight days had elapsed since its
first meeting, and there had not as yet been one witness exam-
ined in support of the charges which had been made. Also
requesting the Committee to call on Mr. Macdonald to specify
the precise charges which he intended to malie, and to give the
names of the persons whom as convicts and murderers. he
charged Mr. Brown of suborning to give false evidence, and
urging on the Committee the necessity of at once proceeding in
their investigations and permitling no further delay.

Mr. Vankoughnet, in reply to this letter, said: I charge Mr.
Brown with being the whole cause of delay, for the first thing
that we required was to obtain the books of evidence on which
the charges were made, and it is ouly now, after having spent
several days in endeavouring to get these books, or to find out
what became of them, we find that they have heen all the time
in Mr. Brown’s possession. No living person, unless it was his
counsel, knew that he had them, and yet he allowed us to go on
for several days calling witnesses to show that they were des-
troyed. Mr. Brown allowed us to go on with this preliminary
testimony, which it was necessary for us to give before we went
into our case; and when the Commitiee decided that we had
not brought sufficient evidence to allow of the admission of
secondary evidence, being anxious that it should not be said
that we had not done all that we could to account for these
books, it occurred to me that it would never do to allow the
matter to -rest there, and accordingly, as a last resort, we
determined to examine Mr. Brown himself; when, much
to the surprise of the Committee, Mr.. Macdonald, and my-
self, it was stated that the books were still in existence, and
they were immediately produced by Mr. Brown. The Com-
mittee on that day adjourned till the following Mo1day, and
during that time I had only been able 1o give the books half an
hour’s examination, and it was impossible to make. myself
master of them in that time, as there are three large volumes;
larger than the Journals of the House, and all in manuscript.
Mr. Brown, when the Committee met next day, then .asked me
if I ,was ready to.go on with my case, but, as I showed the
Committee, the discovery of these books rendered it neces-
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sary for me to prepare my case in quite a different shape from
that which I at first: proposed. . This appeared then to be- rea-
sonable -even to Mr. Brown, and the Committee saw the rea-
sonableness of it, and granted- the delay, and the Committee-
then adjourned over the recess for eight days till yesterday,
when there was no quorum, which it was not in my pcwer: to
prevent ; and now we are charged with unreasonable delay in
the:prosecution of our ease. I say that Mr. Brown is the cause
of the delay, for if we had had the books in the first place we
would have been able to go onwith our case at once, und by this
time we should have made great progress in the examination of
our witnesses, and would have been saved a great deal of labour
which has now turned out useless. :
Some discussion then took place as to what day the Com-
mittee had adjourned to, some of the Members being of opinion
that it had adjourned till Wednesday, and others. till Thursday.
Mr. Vankoughnet continued : Mr. Brown assumes in his letter
that Mr. Macdonald is called on to make specific charges, but
Mr. Macdonald said that he had to rely upon tke evidence of
others, and that he required those persons to be here to give
evidence. Mr. Smith was brought here for that purpose, and
it had been a matter of great difficulty to get up this secondary
evidence. In this manner Mr. Brown has given us an immense
deal of labour to get up this secondary evidence, most of
which we do not now want. The information we have been
getting from Mr. Smith is now for the mest part useless, and
after all this we are now accused of having caused unnecessary
delay. - : - :
Tgé learned counsel then added that to-morrow he weuld put
in a written answer to Mr. Brown’s letter. »
Mr. O’ Reilly—You are not, then, prepared to give the specifi
charges. : : B
Mr. Vankoughnet.—I am prepared to go on with my case, and
the ‘Committee have decided that the charges are sufficiently
explicit. - L
Mr. O’Reilly.—Mr. Brown is entitled to have these charges
specified in detail, as in an ordinary indictment, and it is sub-
mitted in the letter just read that he is entitled to it. = :
Mr. Clarke considered that Mr. Brown’s letter reflected on the
conduct of- the Committee. : . . S
Mr. Brown said that he had not intended to reflect on any
one in particular, and that his intention was misunderstood.
Mr. Felton thought a thing. of that kind ought not to be re-
ceived; it 'would not be allowed in any Court of ‘Justice.” He
objected to Mr. Brown’s letter being placed among their records.
Several Members of the Committee were of -opinion that Mr.
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Brown’s letter ought $0 be taken into consideration, and it was
alter some discussion agreed tbat they should now go on with
the evidence, and that Mr. Vankoughnet should answer such
parts of the letter as referred to Mr. Macdonald, and that the
Commnittee should on some other occasion take up the letter as
far as they were of opinion that it reflected upon themselves.

Mr. Vankoughnet said that be wished te examine Mr. Sheriff
Thomas on some preliminary matters, and he would then in a
few words foreshadow the course that he intended to take.

The following is the evidence of Mr. Sheriff Zhomas, the
questions and answers being all handed in in writing :

-[By Mr. Vankoughnef.—Were you one of the Commissjoners
acting in the matter of the Penitentiary Commission?—-Ans. 1
‘was.

{ By the Committee.]---Of what county are you Sheriff 2—Ans.
Ot the County of Wentworth,

[By Mr. Vankoughnet.—Were you constantly present during
the investigations of said Commission >—Ans. Not constan:ly,

[By Mr. Vonkoughnet}—Who acted as Secretary ?—Ans. Mr.
Brown, :

Ques. By whom were the first and second reports, trans-
mitted to the Government, prepared I—Ans, They were both
prepared by Mr. Brown.

Ques. State what part the Commissioners other than Mr.
Brown took in the preparation of said reports?—Ans, 1 am not
aware of any, | presume the duty fell naturally to Mr. Brown as
Secretary.

Ques. Did you as Commissioner or any other of said Com-
mission examine said report before signing, or compare the evi-
dence therein transcribed with the evidence taken before
the said Commission, or did you trust to Mr. Brown for a correct
report of the same —Ans. 1 did not examine the report before
signing, and I am not aware that my colleagues did, .and I left
the matter to Mr. Brown, and I believe that my .colleagues did so.

Ques. Whom do you ccnsider responsible for any unfair,
erroneous or improper statement that may appear in theijr reports
or either of them 7—Ans. That must be left to public opinjon. I
do not feel that I have been a willing or a knowing party to.such
statements if such statements exist, I am responsible hecause I
ouglit to have read the report before signing, but I.do not feel that
there are apy errors for which I am responsible. =~ -

He went on to say-that afier such a long time he .could not
exactly recollect, and parts of the report inay have been read
over before him, but he was of epinion that he did not read the
xeport after a general understanding upon the charge. o

Mr. Brown.~1 will call to your recollection the way in which
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it was all done, we took these books, each had one, and the evi-
dence was all summed.up on each point, you had one book, Mr.
Bristuw had another, and there was an index made to each
charge, we went from point tp point to see what was established
and what was not. [ took the rough drafts, all of which I'have
now, and then had them corrected on each point. 1 did not 'make
the extracts from the e¢vidence, that was done by Mr. Jones,

Mr. Thomas.—1 do not remember that being done.-

Mr. Browr.—Mr. Thomas has forgotten.

‘Ques. Jid yon go over the book from one part of the evidence
to another !—I have no recollection of doing so.

Ques. Did you yourself or did any of the Commissioners, other
than Mr. Brown, make any extraets from the evidence for the
purpose of the report or decide what part of the evidence should
be transcribed or how the evidence should be reported on,
or was or not that duty left to Mr. Brown?— Ans. My impression
is strongly that the charges were considered by usseparately and
that the evidence on each charge as was contained in the
minute book was referred to the charge. The charges were de-
termined on by the Commission and it was left to Mr. Brown to
report every charge and such evidence in the minute book as
bore thereon. I made no-extract from the minute hook for such
report. By the minute book I mean the book of evidence.

Ques. After yon with your brother Commissioners had rend
over the evidence in relation to the chargesdid you take any
part in the selection of the particular passages, which should
appear in the report, or did you leave that to Mr. Brown, and
did you see such report when it was ready for signature ?—Ans.
My impression is that having agreed on the charge the evidence
bearing on such charge was left to Mr. Brown to extract with-
out specific instructions thereon. I-do notthink I saw the re-
port when completed. (He ‘continued verbally.) 1 think I
signed a blank sheet of paper with the understanding that having
agreed asto the generals, the report was to be drawn up ig ac-
cordance with the determination of the Commission,

Mr. Brown—You are quite mistaken. o

Mr. Varkoughnel.—Is that your strongbelief 1—Ans. That is
my strongbelief, P . :

Mr. O’ Reilly—(verbally)}—Mr. Brownsaysthat when youwere
going.over the evidence that instructions were given .to take out
the evidence line by line and passage by passage.according to
certain ‘pencil marks in the book .of evidence. - :

Mr. Thomas.—JI am of opinion that those peneil marks were
put to separate.one part . of the evidence from. another. 1 re-
member signing a blank paper in-Montreal with the understand-
ing that such paper should be the final sheet of the .report.and
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be our signature to such report, a ‘basis or skeleton of the report
having been agreed upon and the Commissioners understanding
that the report should be in accordance with that basis. I do not
remember whether the signatures were given over to the first or
second reports, but I am inclined to think that it-was to the first.
I am satisfied that we did not sign the report in Kingston. We
met in Kingston for our final business and then proceeded to
Montreal together. This would be the first report but whether
we went down to Montreal a second time I-do not know. .

The above was first given verbally and afterwards committed
to writing by Mr. Thomas .

Mr. Vankoughnet—1 wish it to be understood that this is only a
preliminary examination and that I shall have occasion - to re-
call Mr. Thomas. :

Mr. O’Reilly then entered upon his cross-examination. Name
the Commissioners. Who were they besides yourself and. . Mr.
Brown ?—Ans. The Commissioners were Mr. Fergusson, Chair-
man, Mr. Daniells, Mr. Bristow, Mr. Thomus, and Mr. Brown. .

Ques. Was the skeleton of both reportsexamined by the Com-
missioners and decided on by a full Board —Ans. After the
evidence had been taken, the Committee met to read and con-
sider such evidence.. It was then agreed that such- evidence
should acompany such a charge. There never was a charge
made out and evidence given in relation to such charge.  The
charge was considered, and the book examined, to see what evi-
dence bore upon the charge, and it was left to the Secretary to
form the report upon it. ‘ »

Ques. Have you read the printed report, and did you find it
different in any point from what had been decided by the Com-
missioners *—Ans. Ihave never read the report, 1 have attempt-
ed to examine the book since this Committee was appointed,
but I always closed the book with disgust. C

Ques. Disgustwith what 7—Ans. With the whole proceedings.

In reply to a question from Dr. Clarke, : '

Mr. Thomas said, that after the report was handed in.to the
Government he saw nothing of it or of the minutes of evidence.

Some discussion here arose as to whether the original reports
and paper of the Commission should have been handed in to the
Government. : : S

Mr. O'Reilly contended that they were not public property
but that they were property in the hands of the clerk of the
Commission and all that the Commissioners ‘were called upon to
give in was their finding.. He contended that the rest was to
be looked upon in‘the same light as the notes kept by a Judge,
‘which were never given to any one. o »

Hon. Mr. McDonald “showed that by the terms of the :Com-
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mission itself the Commissioners were directed to give in “all
and every of their proceedings together with their finding.”

M . O'Reilly and M. Brown said that. it was neve rusual for
Com nission 'rs to send in anything but their finding.

In reply to « question from the Committee,

Mr. Thomas said that he should not have doubted that all the
books and papers were handed in with the report and he was
very much surprised when he heard that they were not in the
hands of the Government.

Mr. Brown said that it ‘would have been most improper to
have allowed all the evidence taken before the Commission to
have been printed, for there was much that they were obliged to
take against their will which had no reference to the matter be-
fore them, and which reflected upon the characters of many
private individuals,

Mr. Vankoughne! suggested to Mr. Brown the great loss of
time resuiting from the manner they had adopted of taking the
evidence in writing. It had taken them two hours to take this
preliminary evidence, and as there were thirty or forty witnesses
to examine it would take two or three sessions before the evidence
was concluded.’

After some further dlscussxon about Mr. Brown’s letter the
Committee adjourned.

Tenth Day— Friday, 28th March, 1856.

Presext :—Messrs. Ferres, Clarke, Stevenson, Felton, and
Sanborn.

Mr. Atitorney General Macdonald and Mr. Vankoughnet
Mr. Brown and Mr. O’'Reilly.

M. Vankoughnet applied for an order.that Mr. Brown do forth-
with produce to and deposit with the Committee, all papers, -
books and documents relating in any way to the Penitentiary
Commission or to the matters of investigation, which were jaid
before, held or had or used by the said Penitentiary Commission
or the Members thereof ; and which at the time this Committee
was nominated by the House of Assembly were in his possession.

The Committee deliberated, and ordered accordingly.

Mr. Brown engaged to produce all papers to-morrow. .

Mr. Sheriff Thomas’ examination was resumed ; and while
giving a verbal answer to question 24 said, that “ It appears that
“the text of the Report was drawn differently to what 1 thought,
“and it appears 1o me, that one or two pages of the Report is‘a.
“ my hand-writing which I must have suggested myself; there
“fore I, was in error yesterday in that respect, but there was a

c
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"« skeleton Report agreed to, and I know that after that skeleton,
#1 saw no more of the Report.”

Mr. Brown—No, nor did anybody else.

Mr. Attorney General Muacdonald having requested that these
words of Mr. Brown’s be taken down; they were taken down
accordingly ; whereupon Mr. Brown gave the following explana-
tion :—That what he meant in using the words above taken
“ down was that on the adoption of the skeleton Report, or rather.
«the draft Report, no further action had to be taken except the
* mere clerical work' of writing out the fair copy, comparing and
¢ signing it.”

[By Mr. O’ Reilly]—Did you not conduct the examination of
the witnesses examined before the Penitentiary Commission, and
write down the testimony, for a number of days in succession —
Ans. [ conducted the examination of the witnesses, and wrote
down the testimony during Messrs. Brown and Bristow’s absence
on their tour in the United States, which lasted for many days.

Ques. On reference to the original papers of the Commis-

“sion, is it still your impression that the drawing up of the
Commissioners’ Report was left te Mr. Brown, and that you
signed it without reading it, or was not the draft report sub-
mitted to and decided upon by the Commissioners before it
was copied out for signature >—Ans. The draft of the Report
was entrusted to Mr. Brown, as is clearly shown by papers
now produced : this draft was submitted to the Commissioners
and adopted, paragraph by paragraph, with such alterations as
were then determined upon: I have no reason to doubt that
the pages and figures in this draft were as submitted and
agreed to by us. When in Montreal I remember Mr. Camp-
bell busied in drawing up the clear Report for presentation to
Government: it is possible that we were assembled to hear
read this Report so prepared by Mr. Campbell; but I do not
-remember such a circumstance, and do not think that it could
_have been so, at all events more than in part. Ileft Montreal
before- this clear Report was finished, and my signature in
. blanik was designed, I believe, to be attached to it when com-
- pleted. : . '

Ques. Look at these portions of the original draft of the Re-
port, and state were they not drawn by you, and do they
not form part of the Report as printed —Ans. The papers
handed to-me are in my hand-writing, and I have no doubt

- were suggested by me to form parts of the Report, and it- ap-
. pears by reference to the Report that these paragraphs do so
appear. :

Ques. Were the Commissioners unanimous in their finding

- upon the whole of the charges? Ans. I think that there was
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entire unammxty in the opinion. lhat the charges reported were
truly found.

Ques. Before the draft Report was prepared did not the
{Commissioners give written instructions in this small book
how it was to be drawn up /—Ans. It appears by a book now
produced, that the charges were considered by reference to the
minutes, and that it was left to the Secretary to draft his Re-
port under headings and with references as made in the book
now before me.

Ques. Do you not consider now, that you, as well as the
other members of the Commission, are responsible for the re-
port as finally made up and printed >—Ans. Undoubtedly we
are responsible as Commissioners

[By Mr. Vantoughnet.]—Did not Mr. Brown generally and
principally conduct the examination of the witnesses*—Ans.
He did.

Ques. Who generally and principally prepared or suogeeted
the questions for the witnesses, who shaped them, who urged
the answers and shaped them when given?—Ans. The Secre~
tary conducted the.examinations, occasionally other Commis-
sioners may have suggested a question, but it was generally
left to the Secretary to draw out the evidence required.

Ques. Who made the draft Report, who marked or referred
to thercin the pages of evidence which were to be quoted, and
who assumed to do this correctly for the information and duty
of the Commissioners?—Ans. The draft or skeleton Report to
which I referred was prepared by Mr. Brown; with reference
10 the remainder of the question I answer, Mr. Brown.

Ques. Did you on examining or having received the skele:
ton or draft Report referred to, proceed to examine the minutes
of evidence to see that all pertinent evidence had been quoted
or noticed, or did you rest satisfied with the discharge by Mr.
Brown of this duty *—Ans. I cannot recollect how this matter
was conducted. I presume that the evidence generally was
referred to, and that all that was conceived pertinent to the
charge was adopted by the Commissioners, and was included
in the pages quoted. I do not remember whether the pages
marked refer to evidence carefully collated by the Commis-
sioners, or whether the matter was left generally to the Secret-
ary, pertaining to the charge in hand.

Ques. Did you pay attention to anything more in the draft
Report than its mere statements, or in_other words to those
parts of it which professed to give a history of the facts and
the cpinions of the Commissioners —Ans. 1 presume that"we
did not examine the questions to see thatnothing was omitted ;
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such a course would have exhibited a want of confidence .in
the Secretary, which we could have no reason to feel, °
[By Mr. O’ Eeilly.]—Did not the whole of the Commissioners
frequently and from time to time ask questions of the witnesses
as the examination proceeded ?~-Ans. They did occasionally.
Ques. Have you any reason to suppose that the portions of the
evidence intended to he embodied in the Report or any part of
it were omitted, or that any portion of what was intended to be
omitied, was included >—Ans. I have no reason to suppose so.
Ques. Was any official business of the Commissioners trans-
acted in the dbsence of a quorum ?—Ans. 1 think no official
business of the Commission was transacted in the absence of a
quorum.
Adjourned till 10 o’clock A. M., on Monday next.

Fleventh Day—Monday, March 31st, 1856.

Present :—The Chairman, Messrs. Felton, Stevenson, and
Sanborn.

Messrs. Macdonald and Brown, with Counsel.

Mr. Brown handed in a box of books and papers connected

with the Penitentiary Commission, and in doing so stated that
he believed all the papers of the Commission in r his possessmn
were among them, though there might be others remaining
which he could not lay his hands on. In handing in these
documents, Mr. Brown stated. that among them is a book con-
taining minute instructions on each charge against the late
Warden of the Penitentiary, given him by “the Commissioners
to.guide him in drawing up the draft report, which instructions
were given upon a minute examination of the evidence. He
also state that the original draft report is among the papers,
and that it was mmutely examined, compaved with the-evidence,
amended, adopted by the Commlsswn, and ordered to be copied.
That the ﬁald draft report was handed over to the Clerk of the
Commission to copy, that. When made, the fair copy as sent to-
Government, was examined, amended, and adopted by the
Commlssmn (Thls <tatement was given in writing.) ]

The Chairman stated that he had recelved a letter from Mr.
Vankoughnet in reply to the letter of Mr. Brown. :

“This communication gave an explanation of the proceedings
before the Committee so far as Mr. Macdonald was concernéd,
10.the same effect as the explanatmn verbaﬂy gzven and reported _
on.a prev1ous day o
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Mr. Vankoughnet being called away, Mr. Macdonald proceeded’
with the examination of Mr. Sheriff Thomas. .

[By Mr. Macdonald.] —Was there not a preliminary and secret’
investigation held before the Commission, at which the Warden
was not present —Ans. There was. e

Ques. Who got ap the evidence at such examination, aud’
who produced the witnesses ? L

Mr. O’ Reilly contended that this was not a question Whiéh'h'églt__
any bearing on the charges. The charges were, first, that Mr.
Brown falsely reported evidence ; secondly, that he altered it
after it was subscribed ; thirdly, that he obtained the pardon of’
murderers and suborned convicts to induce them to give evi-
dence.

Mr. Macdonald.—Does not the question bear directly on the
last charge, by tending to shew that Mr. Brown tampered with
evidence, and to prove that he must first shew that Mr. Brown
had conversation with convicts.

Mr. O'Reilly.—It might be allowed as a preliminary ex-’
amination.

Mr. Thomas (in answer to the question.)—A direct answer is,
I think an advertisement was inserted in the Kingston papers
notifying the sitting of the Commission. The evidence which
came before them was supposed to be in consequence of such.
advertisement. ’ -

Ques. Did such advertisement cause the offer of convicts
under sentence to be examined ?—Ans. The books would tell
as a matter of fact. I do not know that convicts under sentence
were examined at the preliminary investigation. My idea was
that the preliminary investigation was held at the jail ; we had
a sitting there, His idea was that they did not call any convict
evidence except in corroboration of other evidence. The first
convict evidence that he saw in the book was taken on the §th’
September. He wanted to find out if any convicts at all were
examined at this preliminary investigation. After a long refer-
ence to the books of evidence, he gave the following answerin -
writing : I cannot tell directly or indirectly. I presume that
the evidence of the convicts was the result of the advertisement.

Ques. Had you or any of your brother Commissioners any
communication with the witnesses before they were sworn?—
Ans. I do not remember that I had any communication with
witnesses before they were sworn, I think I can answer for
Mr. Brown that he had seen witnesses and was aware of the
general nature of the evidence they would give, but-on this
point I miay be in error. T may say generally in'reference to
this question, that no prosecutor having been appointed by
Government Mr. Brown conceived it to be his duty as Secretary
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to conduct the prosecution. The Commissioners certainly felt
that the character of the enquiries, and the answers in support
thereof, were dependent on the Secretary’s preparation thereof.

Ques. Did you not know as a fact that Mr. Brown was con-
stantly and frequently with witnesses before being sworn. Do
you not know that he was closeted with them at bis hotel and
elsewhere >——Ans. I do not remember this as a matter of fact.
My impression is that he saw the witnesses or some of them
before they were brecught forward to give evidence.

Ques, Who prepared the charges based on the preliminary
examination against the Warden ?—The Secretary of course.

Ques. Did you or any of your brother Commissioners object
to Mr. Brown being both judge and accuser as well as the
prosecuting party, and did you not judge his being so an im-
proper proceeding >—Ans. I do not remember,that any formal
objection was made, or that Mr. Brown’s posmon was made
the subject of discussion. I foresaw the difficulty’ from this
course, and thought it was the leading error of the Commission.

Ques Was the evidence of the party taken at the preliminary
exzinination used at the subsequent trial. Was it not under-
stood that no such evidence should be used unless the Warden
had an opportunity of cross-examination >—Ans. It was under-
stood that no such evidence should be used. unless the Warden
had an opportunity of cross-exarnination, anl I am not aware
that such understanding was not kept.

Mr. O’ Reilly considered that this was assurming certain things
to ve facts, although they were not proved.

After some discussion on this point the answer was rewritten
as follows :

Mr. Thomas.—Such evidence was not used, the parties were
brought up again in Mr Smith’s presence for fresh examination ;
when this was not the case my impression is, that the pre-
liminary evidence was not used against the Warden.

Mr. Macdonald.—Any use of the preliminary evidence in the
report when the Warden had not an opportunity of cross-
examination, was not, as [ understand from the last answer,
sanctioned by the Commission ; ; was this so or not ?—Ans. If
it was in the report it was sanctioned by the Commission.

Mr. Macdonald contended that this was not an answer to his
question. He wanted to show that evidence had been used in
the report contrary to the understanding of the Commissioners.

Mr. Thomas after some discussion ¢ shaped his question as
follows : I have not knowingly sanctioned anything contrary to
the literal spirit of the last reply, nor am | aware that any of
the Commissioners did so.
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Mr. Brown said that it made no difference at any rate, the
whole thing was all fudge.

Mr. Macdonald said that such interruptions and attempts to
bully witnesses should not be allowed.

Mr. Brown said that his remark was not mtended for the
witness.

Mr. O’Reilly repeated his objection, that these quesnons were
assuming things to be facts, although the evidence, so far,
shewed that it was not so.

Mr. Brown.—Suppose it had been, this is not the charge atall.

Mr. Macdonald.—Had the Warden an opportunity of cross-
examining M. B. White, M. Phelan, E. Quinn, J. Brennan, E.
Coté, or any one of them?—Ans. Their names are familiar to
me but I do not remember anything particular about them. [
do not remember whether the Warden had such opportunity, or
if so, why he did not exercise it.

The Committee then adjourned.

Twelfth Day—Twuesday, 1st April, 1856.

Present :—The Chairman, Messrs. Felton, Sanborn, Masson,
Wilson, Stevenson, and Clarke.

Messrs. Macdonald and Brown with Counsel.

The Chairman being obliged to attend the meeting of an
Election Committee

Mr. Felton was requested to take his place.

Mr. O’Rezlly moved that the 36th question and answer taken
yesterday e expunged. He had objected at the time to this
question, and considered it to have been withdrawn when the
87th question was put. (The question to which he referred-is
as follows : *any use of the preliminary evidence in the report
“taken when the Warden had not the opportunity of cross-
“ examination was not as I understand from the last answer
“ sanctioned by the Commission ; is this so or not?”’) When
he made the objection Mr. Macdonald put the other question
and he understood this to be withdrawn. His objection to the
question was that it assumed the fact that evidence had been
made use of in the way spoken of in the question.  ~That this
was the fact should have first been shewn, and the ov1dence S0
far went to shew that it was not so.

Mr. Vankoughnet.—His learned friend could not, mean to
urge. that in this they were - assuming anything. . Was it not
the commonest thing in practwe at nist prius to ask a Wltness
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if he had said such a thing or not, or written such a letter,
although the letter was not there.

Mr. O'Reilly argued that they did in this question assume
that a certain fact is so and so They must first prove it and
the very next question disproves it. They could not contra-
dict him in the position that they could never put a question in
which they assumed a thing to be proved when it had not been
0 proved.

Mr. Vankoughnet did not assume it to be proved, he only
assumed it as a fact. ¢

Mr. O’Reilly.—There is nothing to base the question on.

Mr. Vankoughnet contended that it was every day practice
to ask if such a thing was done or was not done, or was 1t true
or was it false.

Mr. Felton considered that when they were puiting written
questions it was too late to make an objection after the answer
was given. Here was a writen question distinctly put down
and answered.

Mr. O’Reilly.—1t was for the Committee to consider if he had
not said that he objected at the time the question was put, and
if it had not been understood that the question was dropped.
He was satisfied that if it had been put to the Committee then
they would have said that it ought not to be put.

Mr. Felton did not understand that the question had been
withdrawn.

Mr. O’Reilly—At all events there could be no objection to
its being expunged if it was improper.

Mr. Felton.—As soon as a written question is put the obJec—
tion ought to be made before the written answer is put down.

Mr. O’Reilly said that he had not consented to its being
wrilten down as he thought it had been dropped.

. Vankoughnet.—What he understood the Chairman to
say, was that there should be an objection at once.

Mr. Macdonald read over the report to shew that he had nol
dropped the question.

Mr. Thomas said that he understood Mr. O’Reﬂly to object
to the question.

Mr. O’Reilly.—The moment Mr. Macdonald put the other
question he (Mr. O’R.) said that is right. ~ He did not supposé
that Mr. Macdonald was going to put both.

Dr. Clarke said that they had better take a note of the
objection and discuss it afterwards.

This was agreed 1o and the matter dropped.

- Mr. O'Reilly then wenton Wlth his. cross-exammauon of Mr
Thomas.
Ques. Did you not generally in all cases take a prehmmary
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examination at which the parties implicated were not present,
in order to learn what charges they were to be called on to
answer >—Ans. We did so.

Ques. Will you please state how you proceeded generally.
Did you first take information from sundry witnesses, called the
prcliminary evidence, and upon this form your charges, and
then furnish the then Warden with hose charges and the
evidence on which they were based, and afterwards at the trial
hear all witnesses produced, including those on whose prelim-
inary evidence the charges were based ?—Ans, That I believe
to have been the course taken.

Ques. Did not the then Warden call a great many witnesses
who had not been previously before the Commissioners >—Ans.
I do not remember any instances thereof, but I have no doubt
that it was so. ’

Ques. Did you not take down the whole evidence of the
witnesses yourself from the 6th November to the 9th December
inclusive ?— Ans. I took evidence during the absence of Mr.
Brown and Mr. Bristow in the United States, which was from
the 6th November to the 5th December, included.- )

Ques. Who' prepared or suggested the questions for the
witnesses, who shaped them, who urged the answers, and
shaped the answers when given during those thirty-three days?
Ans. My impression is that the evidence during those days
was called by the Warden, I think that there was but little
cross-examination by the Commissioners, and I have no recol-
lection by whom it was put, probably by the Commissioners in
succession. : _

Ques. Was not the evidence of each witness carefally read
over to him and its correctness acknowledged by the witness
before signing ?— Ans. It is inserted in the minute book, * The
foregoing evidence was read aloud, the Warden declared the
evidence correctly taken down, the witness did the same and
then signed it. This is a true minute.” And the fact was strictly
in accordance therewith in all cases. - l

Ques. In reference to question and answer No. 31, please
refer to the official letter book of the Commissioners, and say
if Mr. Smith did not demand who were his accusers and if he
was not replied to in the following terms on the 25th Septemn-
ber. (The question went on to quote the following passage
from a letter from the Secretary of the Commission to Mr,
Smith) :——*In reply to your question as to who your accuser
is, I have to state that' the Commissioners were appointed by
His Excellency the Governor General, to enquire into ¢divers
charges and complaints made to our Governor General of our
said Province, respecting the conduct, economy, system
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of diseipline, and management of our Provincial Penitentiary,
and concerning all other charges and complaints which,
during the continuance of the powers hereby.committed to you
shall or may be referred to you by any person or persons who-
soever, or which you may see fit to be preferred or investigated ;
and also into or concerning the whole conduct, economy,
system of discipline, and management pursued in. or with. re-
spect to our said Penitentiary.” In performing the duties en-
trusted to them, the Commissioners have received a large
amount  of evidence as to the general management of the
Penitentiary ; and as it appears that in this evidence there is
much, personally, affecting your conduct as an officer of the
institution, before submitting it to the head of the Government,
the Commissioners have deemed fit to arrange and classily the
testimony personally affecting you, and give you an oppor-
tunity of offering such explanations or counter-evidence as you
may see fit?” —The reply to Mr. Swmith’s letter as given in this
question, is correctly taken from the official letter. 1 do not
think this affects my answer to question 31.

Ques. This is an opinion of your own and ought not to be
taken down as an answer to the question.—Ans. Would be
exceedingly soiry to volunteer anything that might be deemed
improper ; but he understood the inteniion of this cross-exami-
nation to be to shake his previous evidence. He w1$11ed his
previous answer to the question.

Ques. Will you please explain what took place.in referenoe
to the preliminary evidence touching the first four charges
against the Warden 7—Ans. The Warden declined to recall the
witnesses, Phelan, Coté, Brennan, Quinn, Hearn, and H.
Robinson. It was: mutually agreed that the preliminary evi-
dence of these persons should not "be received in .support of
the first four charges. [ find this fact by reference to the
minute book now before me ; and I do not find that the -evi-
dence of those parties has been used for the first four charges.

Ques. Did not the- Commissioners inform the Warden, by
letter, on the 28rd September, 1848, that the course to be pur
sued in regard to the evidence taken at the preliminary exami,
nation, would be as follows :—¢ You.will have any assistanct
in the procuring of witnlesses that the Commissioners c#n givs
~—you will be entitled to reproduce the same ‘witnesses, if yo;
think proper, or any others you may require. Should. it b:
found impossible. to procure the attendance of any of th:
witnesses who have given testimony. against' you, (which 1 dr
not anticipate,) the evidence of such parties will only. be use:
against you as corroborative testimony;” and was this course ne
strictly followed ?—Ans. I find such a letter amongst the. officig
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correspondence of the Commission. I was absent from the
Commission™ at this period. I have reason to believe that this
course was stricily followed.

Ques. Did Mr. Brown record, falsely, the evidence taken be-
fore the Commission ?— Ans. Not with my knowledge ; and I
feel confident that he did not.

Ques. Did Mr. Brown alter the written testimony given by
witnesses after their evidence was closed and subscribed by
them, and are any of the charges against Mr. Brown, true, to
your knowledge ?— Ans. My reply is distinctly to the same
purport as to the former question.

The examination of Mr. Thomas was here closed, and Mr.
Vankoughnet proceeded to address the.Committee.

Mr. Vankoughnet.—Mr. Chairman: I would first call the
attention of the Committee to the charges which they aré now
called upon to investigate. In the first place, we charge Mr.
Brown with having [alsely taken down evidence. Then with
having altered it, after it was signed and subscribed,—with
having subomed convicts to give false evidence, and with hav-
ing obtained the pardon of murderers as a reward for having
done so. What | desire to impress on the Committee is this,
that we are not investigating Mr. Smith’s case. We are not
inquiring whether the Commission was justified or not in the
course which they took with regard to thems. What we have
to enquire, is, whether these charges against Mr. Brown are
sustained in such a manner as to justify the accusation which
has been made by Mr. Macdonald. 1 wish to have this borne
in mind, from the first, for, by so doing, it will prevent any
misunderstanding hereafter. When we commenced this en-
quiry, the impression on my mind and on that of Mr. Macdonald
also, and I believe on the minds of every one, except Mr.
Brown and his counsel, was that the books of evidence which
had been taken before the Commission, had all bees handed
in to the Government, and destroyed by the fire at Quebec;
and the course that we felt it necessary to pursue, was to give
as well as we could, by vive voce testimony, a statement by
wiinesses as to the evidence they actually had given, and as to
the mode in which it was taken down. ‘We believed these
books to have been returned to the Government until they were
produced by Mr. Brown; and I presume that we got credit for
sincerity inmaking that statement. . Sofarfrom any of these do-
cuments being sent in to the Government, it turns-out now that
not even copies were sent in ; but that all the Government ever
had wasthe printed report, withsuch evidence asMr. Brown chose
to transcribe. The parties who made the charges against Mr.
Brown-had nothing but this report, they had no opportunity:of
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referring to the original books of evidence, for Mr. Brown kept
them himself, for the reason he then stated—to protect himself .
against any charges that might hereafier be made against him.
Mr. Brown felt that he might rest perfectly secure against any
charge of having altered the evidence, as no one had ever seen
it. They could not, with apparent truth, make a c¢harge that
he had altered these books after the evidence was taken, for no
one had ever seen them. But, Sir, what people did read in the
printed report, led them to complain that Mr. Brown had altered
the iestimony. What they complained of was, that their
testimony, as given in the report, was falsified. Now, sir, I
feel that however much I may regret, and, personally, I do
deeply regret to be obliged to go into this matter ; that for Mr.
Macdonald’s case, the discovery of these books is of very great
importance ; for I am prepared to prove from these books that
the evidence, as collated in the report, is given falsely, and in
such a way as to shew that it was deliberately falsified. - Mr,
Brown might say that the other Commissioners were equally
concerned, and so they might be ; but even granting that such
was the case—did that make any difference in Mr. Brown’s
position? It is quite clear that if any of the Commissioners.
are responsible, Mr. Brown is not the least so. I am prepared
to prove, from the facts disclosed by this book, that the evi-
dence given in that report, professing to be transcribed from
the book of evidence, has been deliberately falsified.  Now the
Committee have to bear this in mind, that the only thing be-
fore the public was that report—as to the bocks of evidence no
one could say that they had been altered after the Commis-
sioners closed the latter, for no one had ever seen them.  Now
I think that I shall more than sustain Mr. Macdonald’s case, if
[ shew from Mr. Brown’s own books of evidence that the evi-
dence which has been given to the Government as sustaining
particular charges, is different from that taken down in the
minute book of the Coramissioners. Iam prepared to shew
for instance that in transcribing the evidence, he has stopped
short in the middle of a sentence. When Mr. Brown indig-
nantly protested against our bringing up the testimony of con-
victs against him, I did feel that although such a- course would
have been justifiable on the part of Mr. Macdonald, yet that it
would have béen a very difficult and delicate thing to ‘sustain
fully, on such- testimony, any charge against a ‘man in Mr.
Brown’s high position in' this country: And although T felt
that I had this answer, that Mr. Brown could not object to such
testimony, inasmuch as he had used such evidence against Mr.
Smith, who was, before this affair, a man of good repute,—
although many charges had been mainly sustained against him
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on convict evidence; although that had been the case, and
although I might say that it did not become Mr. Brown, of
all other men, to make such objection, I did feel that it
would be a very delicate thing to rest a case on such evi-
dence. Never having seen these books, I was quite ignorant
whether they would justify the evidence given in this report
or not. lintend to shew by testimony which will be unim-
peachable that portions of the evidence taken in the books
correctly, and although it is in most cases reported to have been
read over and signed, hasbeen entered in the report in language
entirely different. 1 shall be also prepared to sustain the other
charges, but what I wish the Committee to understand is this:
that looking at the whole character of the transaction, looking
at what was really returned to the Government, and which
alone was published, looking at this report, and bearing in mind
the fact that it is with reference to that alone that all the wit-
nesses have spoken, I maintain that if this report can be shewn
to have misrepresented to the Government the evidence on which
the Government was to act, and if evidence can be brought out
of Mr. Brown’s own .book of evidence, to prove that these ‘mis-
representations and falsifications of evidence have been made,~
then [ say I maintain that the charge which Mr. Macdonald has
brought against Mr. Brown is as fully sustained as if I had
proved that ten days after the whole evidence was closed aud
signed it had been altered and falsified in the original minutes.
Any person who supposed that these books had been handed in
to the Government would say that Mr. Brown would not “have
chosen to give the Government anything on which such an
accusation as this could have been based, and the natural con-
sequence is that any one would imagine that if the books of
evidence had accompanied the report they would bave been
made to suit it—no one would have sent books which contained
a contradiction. We, therefore, can only come to the conclusion
that either he has made the report to suit the evidence or ‘the
evidence to suit the report, otherwise he wouid never have re-
turned them now, or else we must draw the inference that they
have been kept back so long because they- would not bear out
the printed report. ~ I submit that is evidence not open to.objec-
tion on the part of Mr. Brown or any one else, and that if out of
Mr. Brown’s own books I can convict him of unfairly represent-
ing this evidence to the Government, I shall have done all that.is
necessary to do to sustain the charges made by Mr. Macdonald
so far as the alteration of evidence is concerned. T would like
also the Committee to understand fully that these. charges made
by Mr. Macdonald as to. such statements of others on which they
rest are not now made for the first time, for they were made in
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fessed to make them on his own authority but on- that of others.
I wish again to say that while I have not the least desire to shew
any eagerness to make out a case against Mr.. Brown, which I
have not but so far as I am personally concerned very much
the contrary, I yet feel that 1 can not in any way shrink from
the responsibility 1 have assumed so far as to justify the course
which Mr. Macdonald took*when he made these charges, and
although it may seem like making out a case to injure Mr.
Brown, I shall, nevertheless, fulfill my duty towards Mr. Mac-
donald in so doing, and ‘shall endeavour to shield him from the
imputation of having of his own malice made the charges, which
it is the duty of the Committee to investigate. I have thus
shadowed forth the course which I intend to pursue. On
these books of evidence I shall mainly rest for the support
of the charges, for that is evidence which can not be questioned,
it is in no way open to suspicion, it is evidence which Mr. Brown
can not challenge, and it will be found amply sufficient for my
purpose, and I am also prepared to shew, without the aid of these
‘books, that Mr. Macdonald was fully justified in making the
charges which he did. There is one further remark which I
wish to make before this Committee where there are none but
‘Members of Parliament, and which I would not make out of doors.
“Mr. Brown, in the debate on this question, made an allusion to
Mr. Macdonald ‘in the House, which has called forth some'in-
quiry on the part-of Mr, Macdonald’s friends. "What 1 allude to
merely affects Mr. Macdonald’s conduct as a gentleman, aud is
in no way material to the business before this Committee. It is
this: that Mr. Brown endeavoured to impress on the House that
‘these charges must have been made in cold blood, for although
Mr. Macdonald had made those chares, he had, since the time
‘when the things of which he accused Mr. Brown must have taken
place, if they .ever took place at all..broken bread with him
—he (Mr. Brown) had tasted his salt, and enjoyed his hospitality,
and had been received into his house, and he could rot under--
stand how any man who had been on such terms with him could
come down and make such grave charges against him when he
must have koown them all the time, if. he knew them atall. * In
reply to this T am instructed to 'say that Mr. Macdonald. is not.
aware of ever having invited Mr. Brown to his house. It is true
that; when he and Mr.Cayley lived together at Quebec, Mr. Cayley-
“had invited him to dinner, atd Mr." Macdonald - met him at Mr..
Cayley’s table as he had met him_on various public occasions. ‘T
‘merely make this' remark as among gentlemén, hecaus
. urged as areason to shew that Mr:Macdonald made those charges
in cold blood, and I'would further say that evenif Mr.-Macdonald
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‘had offered his hospitality to Mr. Brown, that gentleman should
be thelast person to have now urged it against Mr. Macdonald. I
am not aware that there is any necessity for me to state anything
further ; I shall be prepared to proceed to-morrow to call the
attention of the Committee to the Books of Evidence and then
proceed to the examination of »iva vace testimony in support of
the other charges; and [ will tHen leave it to the Commitiee to
say how many- instances of falsification of evidence it is neces-
sary for me to prove to sustain the charges, whether having
proved one of them or six, I have done enough to enable the
Committee to make their report, or to say, that if there are one
hundred charges I must go on to prove ninety-nine.

Mr. (¥ Reilly—1 do not desire now 1o appear to question the
kind of evidence which my learned friend proposes to bring to
support his case, but there is one thing that I must submit to the
Committee, that whatever charges are brought forward here
must be confined to the charges put upon record. Now the
main part of the evidence which iy iearned friend proposes to
lay before the Committee is not to show that the evidence was
taken down falsely  but to make up quite a different case—that
the portions of the evidence intended to accompary the report
were not correctly or judiciously selected. It would be seen al-
ready, from the careful way in which everything was prepared,
that it is atterly impossible that such could have been the case,
and I protest against the Committee being hampered with any-
-thing of this kind, and I protest against my learned friend being
allowed to drag every new discovery that he may make bearing
on substantially different charges from those here laid down;
when those are investigated Mr. Brown will be quite ready to
meet any other charges that may be brought against him, but do
let us have one thing at a time. ‘ '

The usual hour of adjournment having arrived, the Committee
rose.

" Thirteenth Doy— Wednesday, April 3rd, 1856.

Presext:—Messrs. Felton, Sanborn, Stevehson, Masson, and
‘Clarke, ‘ ‘ ’ .
. When Mr. Vankoughnet stated that he was prepared to go on
with the evidence, = ’ L S
Mr. Felfon, who had the chair, in absence of Mr. Ferres, said
that it ‘'was necessary before going into the evidence to adopt

some plan’of proceeding.

" Mr. O'Reilly would like to know. .un:iél" ‘what .bead of the
charges’ they now proposed to proceed.
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Mr. Vankoughnet.—Extracting the evidence falsely was falsi-
fying the evidence. : ' -

Mr. O Reilly.—This question ought to be settled before going
any further. The objections made yesterday ought to be settled
at once. I apprehend that this evidence can not be offered under
any of the heads now under enquiry. The charges are very dis-
tinct and plain. It will be found that this is not strictly admiss-
ible under any one of the charges on which Mr. Brown is now
on his trial. The substance of what my learned friend pro-
poses to prove is, that Mr. Brown erroneously transcribed the
evidence from the minute book to the printed report; now it
will be seen that M. Brown was instructe¢ how to prepare a re-
port in full, the original draft of which is now before the Com-.
mittee, and this was not copied by Mr. Brown, but by some clerk,
and this copy was not the act of Mr. Brown at all, he could not.
be responsible for this any further than as one of the Commis-
sioners. He then went on the charges. What is the meaning,
he said, of the word “record?” The charge as here stated is hav-
ing falsely recorded the evidence given before the Commission.
This can mean nothing more than putting down the evidence
as it was given. What Mr. Vankoughnet speaks of now, is
merely extracting evidence ; which is as different from recording
evidence as day is from night. This, therefore, can not come
under the head of the first charge. The next charge is having
altered evidence after it was closed and-subscribed. It clearly
can not come under that head; as I said before, if Mr, Van-
koughnet chooses to bring charges of the description that this
evidence would sustain Mr. Brown is prepared to meet them, but
Ido think that it would be unfair to Mr. Brown to take up these
matters in this way. What does this amountto? H amounts to-
a condemnation of the whole board of Cemmissioners, who, if
their conduct is to be examined into, w. uld have been entitied to’
be called here and allowed to defend themselves. . This daty de-
volved on Mr, Brown as Secretary, and it is exceedingly unfair
to indict a man of one thing and then endeavour to prove him
guilty of another, and not only that, but it would be very unfair
to the other Commissioners. Of course I do not admit that there
is anything in the matter affecting Mr. Brown, but I protest
againsf my learned friend being permitted to give evidence on-
it at all. ~ . Lol

Mr. Vankoughnet—I would merely repeat-a little more fully”
what I s2id yesterday. The Committee must know. what took
place in' the House—that Mr. Macdonald made none of these .
charges-on his own knowledge:  Of course that. is conceded.:
Well then the Committee well know that these books were dis-
covered in Mr. Brown’s possession the other day. ~ The only
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thing published was this report which professed to give the
evidence given before the Commission, or such part of it as Mr.
Brown' thought proper to put in the report. When witness
after witness read this report and said time afier time, “I never
gave that evidence. 1t he has taken down the evidence in that
way it is false,” on such statements Mr. Macdonald makes his
charges. 1 maintain that transcribing the evidence falsely into
the report, while professing to give it truly is just as much a
false recording of the evidence as taking it down in these books
falsely. That is a false recording of evidence quite sufficient to
sustain the charge. I deny that the other Commissioners are
responsible, It has been proved that the Commisssioners did
not proceed to examine the evidence day by day.

Mr. O'Reilly—1It is just the contrary. Mr. Thomas said
“ paragraph by paragraph.”

Mr. Vankoughnet—-Even if he did it was the duty of Mr.
Brown to extract the evijence. He was the person most fami-
lar with the evidence. He was the person to prepare the draft
report. He professes to have done that although he did not read
it over page by page. It was the duty of Mr. Brown to see that
the evidence was taken down correctly, as he was to prepare
the draft report, and he is not less responsible than the rest of the
Commissioners. The other Commissioners are not as responsi-
ble. Ifitis put on mere technical grounds that my learned
friend wishes to put it on, they are as responsible in one case as
in the other. The objection that it is in any way reflecting on
them would fail as much if the charge was proved in the way
my learned friend says it ought to be proved. Mr. Brown ought
to know what he intended to put in the report. He ought to
know if he tcokthe evidence down fairly or not. Looking at the
fact that the books were never known to be in existence till the
other day, I put it to the Committee that I have a large body of
evidence of this character, and if the result is nothing more than
this, the Committee must make a special report of this evidence
and give it to the House and to the country. :

Mr. O'Reilly.—1 never could read the charge and understand
anything else than that it was taking down the evidence differ-
ently from what the witnesses gave viv@ voceat the time. Every
one knows perfectly well that the Commissioners would not
have put the whole evidence in the report, they only transeribed
such portions of the evidence as they thought proper to be sub-
mitted to the Government, and the transeribing of that can never
be recording evidence. - I desire to have a division of the
Committee on this question before we go any further, for if they
decide adyversely, it will be for my client to make a further ap-
peal. - ' :

D



50

. Mr. Vankoughnet.-~ On the ordinary principles of law if a man
_inakes a statement that such and such evidence was given, he is
stopped from doubting the correctness of his own statement ; he
‘tnakes himself responsible for it.

Mr. Brown could admit that the Commissioners had nothing
to do with copying the report except so far as it was in their
own hand writing. If they made a mistake, clearly it wasgreat
remissness on their part.  Again, he had nothing to <o with the
printing, and many mistakes occurred from that.

Mr. Vankoughnet—He did not allude to trifing matters of
that kind. » .

Mr. Brown—At any rate it had nothing to do with the case.

Mr. Vankoughnet coutinued—If a man chooses to make a
statement he is bound by that statement and we are bound to
believe that Mr. Brown had made a true statement as to the way
in which he had taken down the evidence. Having dbne that
we can not allow him to say that I furnished you with the means
of making a statement, I will not allow you te use it. ,

Mr. Felton said that the question appeared tohim to be tolera-

“bly simple. The objection is that under the first head of their
churges Mr. Brown is charged with haviiig falsely recoided the
evidence taken before the Commissioners. The question is, how

" far, (Mr. Brown having placed this evidence before the Commit-

‘tee,) the transcribing of evidence from the minutes to the report
1s falsely recording the evidence. 'That printed copy is the only

copy ever returned to the Government. It is quite clear that

that is the only public record there is. 1 f there is any other, the

Commissioners were bound to return it to the Government. They

" were botnd to return ‘éither the whole ‘or the important parts,

and that printed return is'the only public recerd. T

Mr. Brown—This is niot the record with respect 1o which Mr.
‘Macdonild made his charges. They were made on the assump-
tion that the evidence taken down Was the same as that submit-
ted to the Government. » o

Mr. Clarke—The way he understands it is this, Mr. Macdonald
ade his charges from what people told him.

Mr Sanborn—It appeared to him that when there was a charge

> of falsely recording cvidence, the proof that this does not dccord

with the original evidence does not show that the evidence in
the book was falsely recorded. : o

. Mr. OReilly, (for Mr. Brown), then put in & protest ‘against

' the admissibility of the evidence proposed to be adduced by Mr.

- 'Macdonald in support.of the churge of falsification of evidence.

~ Some discussion ensued as to the course the Committee should

pursue as to whether or not the question asto the evidence
shouid not be referred to the House. . T
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It was decided that the Committee should adjourn until to-
morrow, and then enter upon the discussion of the question.” -
The Committee then adjourned.

Fourteenth Day—Thursday, 8rd April, 1856.

PrESENT :-——Messrs. Felton, Sanborn, Masson, Clarke, and
Stevenson. : )

Mr. Sarborr moves that this Committee be adjourned ‘till to-
morrow at eleven o’clock, in order to warn the attendance of the
whole Cemmittee to give their opinion upon the objection made
by Mr. O’Reilly to the evideunce offered by Mr. Vankoughnet,
and that the members of the Committee be speedily suminoned
for that purpose. 0

Mzr. Stevenson moves, in amendment, that Mr. O'Reilly’s objec-
tion be over-ruled and that Mr. Vankoughnet do proceed with
his evidence. -

Carried ; Mr. Sanboru dissenting. -

Mr. O’Reilly, (for Mr. Brown), protests against the decision of
the Committee upon the motion of Mr. O'Reilly, made yesterday,
as to the reception of the evidence proposed to be offered by
Mr. Vankoughnet on the ground stated in Mr. O’Reilly’s motion
and (providing under protest) reserves to himself the right of ap-
pealing to the House to annul the decision of the Committee .on
the point in question. :

In consequence of the absence of Mr. Macdonald the Com-
mittee did not proceed with the evidence, and then -adjourned
till tomorrow. ' '

Fiftcenth Day—Friday, 4th April, 1856

PRESENR:—Mr. Ferres, Chairman, Messrs. Sanborn, Masson,
Felton, Stevenson, Wilson, and Clarke. o

Mr. Brown—I wish to call the attention of the Committee ta
a very singular change made in the Minutes. I only discovered
it last night. , _ [ ‘

Mr. Ferres—I suppose it i3 the paragraph written by Mr.
Feltori yesterday, “Mr. Sanbern moved that this Committee be
adjourned till to-morrow. at eleven o’clock, in order to secure:an
attendance of the whole Committee-to.give their opinion .upon
the objection made by Mr. O’Reilly, to the evidence offered by
Mr. Vackoughnet. , ‘ 23

i
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- Mr. Brown—It is that. It is quite clear that the point sab-
mitted by Mr. O’Reilly yesterday does not affect that. It is
quite clear that that is a totally different issue; that the protest
of Mr, O'Reilly is no protest to that at all. Mr. Vankoughnet
made a motion to which Mr. O‘Reilly made a protest. This is
not Mr. Vankoughnet’s motion which is recorded in the Minutes,

Mr. Vankoughnel—1I propose to show that the evidence as re-
ported by the Commissioners to the Governor, is falsely reported,

Mr. Brown—"That I understand.

Mr. O Reilly—You speak now of the return made to the Gaov-
ernment.

Mr. Vankoughnet—Exactly. That is what I propose to show
is a false report of the evidence.

Mr. Felton—I will tell you how this matter is in error: I put
in writing what I considered to be the motion of Mr. Van-
koughnet. ~

Mr. Vankoughnet—I made it viva voce of course.

Mr. Felton—I did not see the protest; but I put down what
I took to be Mr. Vankoughnet’s words. This statement is my
statement,

Mr. Vankoughnet—What I propose to do is just this : This re-
cord of the Return made to the Government professes to give
certain evidence ; and I intend to show that it is not correctly
given.

“ Mr. Felton—Mr. Brown looked over the memorandum yester-
day and made no objection. ’

Mr. Ferres—We will have the minutes of yesterday read, and
then we will go on. Let us put on the minutes what it is that
Mr. Vankoughuet intends to do. Then if there was any misap-
prehension, we can take that up afterwards. . _

Mr. Vankoughnet—What I actually said was this—and I am
sure that Mr. Sanborn understood it, for I heard him afterwards
talking of it myself—I proposed to show that this Return to
Government, which I call the Record of the Commissioners, for
there was no other record, professed to detail and quote certain
evidence, that this evidence so quoted was what the Commis-
sioners relied upon as the ground for their recommendation to
Government ; and I propose to show that that evidence in the
record was falsely reported. :

Mr. Felfon—1 took down the statement of Mr: Vankoughnet.
Then Mr. O'Reilly put in his statement, showing what he con-
ceived to be the object Mr. Vankoughnet proposed to attain. ~ -

Mr. Vankoughnel—Mr. Felton’s statement is perfectly correct;
and it is what I propose to do now. s Lo

. 'Mr. O’Reilly—The question that will come up is, whether
Mr. Vankoughnet can fairly go into that under any of the charges.
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on which Mr. Brown is now on his trial—that any evidence on
that point is inadmissible. I object that the motion of Mr. Van-
koughnet is founded on a misconstruction of terms. The fecord
of the evidence is undoubtedly the evidence as written down in
the original book. The printed Report cannot be taken as the
record, as that was merely founded on the evidence; and the
Commissioners might have sent in their Report without any por-
tion of their evidence at all.

Mr. Ferres—Mr. Vankouglnet complains that the evidence
was falsely reported.

Mr. Venkoughnet—Precisely.

Mr. Ferres—Then the question was perfectly understood yes-
terday, and decided on that ground.

Mr. Sanborn—The issue is raised on the statement given by
Mr. O’Reilly in a manner in which there can be no doubt how
the matter was understood by the Committee. Mr. O’Reilly con-
tends that the record is the original book of evidence; and that
the printed Report published cannot be taken to be the  record.
Mr. Vankoughnet wishes to show that the printed evidence _in
the Report dxsaorees with the «riginal evidence taken from'the
witnesses, and that is the mode by which he endeavors to show
that there is a false report of the evidence. That is the point
clearly, and that is understood ; but there should be no misap-
prehension of the character of the Report submitted to-the Gov-
ernment.

Mr. Brown—He wants to show that this was a false Report;
but that was not the Report that was sent to the Government,
for that was a written Report.

Mr. O’ Reilly—That is another point.

Mr. Ferres—I want Mr. Vankcughnet to put on the Mmutes
precisely what he means; and if he is satistied I suppose that is
all that can be required. It is his own statement.

Mr. Fellon—I do not see the necessity for re- opemnf' a case
which has already been disposed of.

Mr. O’Reilly—I say that evidence of the character which Mr.
Vankoughnet proposes to submit is not admissible.

Mr. Vankoughnet—I was proceeding to show by the onmnal
memoranda taker: by Mr. Brown, as Secretary to the Commlssxon,
that the evidence as given in the printed Report was falsified—
not fimiting myself to the original memoranda, however, because
I intend to prove it also by vica vose evidence. On that propo-
sition of mine the Committee decided that I had a right to ‘take
that course.

Mr. Ferres—Had' the decision which the Committee arrived
at yesterday, that Mr. O’Reilly’s objection be overraled, and
that Mr. Vaokoughnet do proceed with his evidence.
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. Mr. Wilson—Do I understand that the Committee have de-
cided that if the extracts of evidence in that Report do not agree
with the original books, that Mr. Brown is to be charged with
falsification ?

Mr. Vankoughnet—Certainly.

Mr. Wilson—You find that certain extracts of evidence were
made from evidence by a clerk, and that clerk made those ex-
tracts correctly or not.

Mr. Felion—1I speak to a motion of order. Are we going to
have that decision or not ?

Mr. Wilson—Yes. I mean to make a motion to revise.

Mr. Vankoughnet—I mean to say that since the meeting ot
yesterday I explained my position to the highest legal authoriLy
in this place, and he approved of it entirely. And with refer-
ence to what Mr, Wilson says, it is easy to be secen whether
a clerk is responsible or whether Mr. Brown is responsible for
the extracts.

Mr. Ferres—The printed report must be taken by the Com-
Riittee to be the record handed into the Government.

M. Vankoughnet—That is the case precisely.

Mr. Brown— Do you mean to say that we are responsib'e for
any typographical error that mav appear in that report? . ‘

Mr. Vankoughnet—I mean to give in"no typographical error
or any clerical error as part of my case. I intend to show that
the evidence in the printed report was falsified.

Mr. O’Reilly—How are you going to do that?

Mr. Vankoughnet—You will be satisfied of it yourself, We
will prove it from the handwriting of Mr. Brown himself in the
original books of evidence. :

Mr. Wilson—I move to reconsider the decision- of the
Committee.

Mr. Felton—We must clear the room.

Mr. Helton—If you desire to clear the room, Mr. Chairman,
1 submit that you have no power to exclude Members of Parlia-
ment. : :

‘Mr. Ferres—It is not necessary that Members of Parliament
should leave the room. , o

Mr. Holton—If the room isto be cleared I shall raise the
question before the House whether the Committee has the power
to exclude Members of Parliament. o N '

Mr. Ferres—My idea is that the Committee while they have
the power to exclude strangers, request membeis as-a matter of
courtesy to withdraw., S ' S
~ Mr. Holton—If it is 2 matter of courtesy, I do not mean to
violate it. Iam not here to break through any rule of courtesy.
But 1 think you had not a right as a Committee of the House to
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exclude members of the House from all the proceedings of the_
Cummittee, - o ‘

Mr., Christie—I do not mean to go out. C

Mr. Musson—TI also think that the members of the House
should be a lowed to attend all the sittings of the Committee,
and not be compelled to withdraw. ' o N

Mr. Holton—You can’t help yourself, my dear sir.

The room was then cleared of strangers.

After some time the room was re-opened. '

Mr. Wilson—I wish to state that the first charge the Com-
mittee has to examine, is the one charging Mr. Brown with re-
cording falsely the evidence taken before the Commission. And,
if I understand Mr. Vankoughnet to duy, he intended to com-
pare the evidence in the printed report with the original books
in the handwriting of Mr. Brown, and if they do not agree he
will take that as falsifying the evidence. Well, I think that any
one that considers the matter must see that the evidence taken
down and signed by the Commissioners could not have been
taken down falsely. . ' :

M. Vantoughnet—I deny that. .

M:r. Wilson—That is the only common sense view of the
matter, and the only legal one, Suppose that you take the view
that Mr. Vankcughnet does—what is the result? You find that
in the drafi report certain points are to be communicated, be-
cause certain passages bear out.certain points. Now, Mr.
Brown did not copy those extracts—that was done by a clerk.
That was sent to the Government, and that was the basis of the
action ol the Government, -in the shape in which it appeared
on our journals. But before it appeared there it necessarily
went through several hands—the clerk, the printer, the proof-
reader, and the clerk of the House.” Now, how can this Comn-
mittee decide, or how can the House or the country decide, that
any errors which occur in that report were the fault of Mr.
Brown, when in reality the only charge against him is that the
evidence was taken down falsely? Then, I say, that us far ay
Mr. Vankoughnet can sustain the charge of falsifying the evi.
dence he is right ; but if the attempts to prove falsification of
the evidence simply because the printed report does not agree
with the original books, that is not such a course as the Com-
mittee ought to sanction. For that reasonI think the Committee
arrived at an erroneous decision yesterday. i

Mr. Stevenson—! undersiand the first charge to he that Mr.
Brown had falsified evidence. Now, no statement of evidence
was put before the Government, or. was seen except what was
seen in the printed report. Naw, if that report was not 4 cor-
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rect statement of the evidence, the charge made woukl be,
borne out, as it is the only statement which has been seen. :

Mr. Wilson—Let me tell you that the charge is made for
falsely recording evidence. It is not what appears in this prmtedv
report which will prove falsification. ,

Dr. Clarke.—The printed report is the record.

Mr. Stevéenson—The substance of the words used by Mr
Macdonald in the House of Assembly should be considered.
‘When Mr. Macdonald refused to be tied down to the words at-
tributed to him by Mr. Brown, the House agreed that he should
not be tied down to those particular words, but that the substance
should be taken. Certainly, there was no impression left on
my mind but that of falsifying evidence. If that was the
charge we can enquire asto whether it was the case or not. -
Now with regard to the technical objection that isurged that
this printed report is not the record, I thirk that we have no
means of justifying that it is not the record, and it is a mere;
legal quibble. -

Mr. Wilson—The words used are “falsifying evidence.”

Mr. Clarke—The view that I take of it is this: Is this prmted
report the record ? -

Mzr. Brown—The original report is the record.

- Mr. Clarke—I1 maintain the contrary, for the pubhc eaw
nothing of those books. The private memoranda or jotings of a

- judge are not the record.  Mr. Macdonald saw nothing of those
books. They never left the hands of Mr. Brown; but were kept
by him in secret to the last few days, and I maintain that that
beiug the case this report is the only record of the Commissioners.
The original books which he kept in his hands you may hLold to
be the record, and that may be law, but ‘certainly it is not
Jjustice, I maintain that this is the record, and that 1t is on this
we try Mr. Brown.

Mr. Sanborn—Mr. Macdonald proposes to adduce thls evidence
in sustaining his first charge, and his first charge is one that has
been referred to us, it is for recording falsely the evidence ; and
it is reduced simply to this ; whether Mr. Brown did, or did not,
take down the evidence tru]y as it was given by the wit-
nesses ; and anything that will prove that charge'it is compe-
tent on the part of Mr. Macdonald for him to offer, but anything
else is not. That evidence after it has been given, and recorded,
and placed in a different form. after it was taken, cannot - be
considererd the record on which we are to consider. - It might
be made the ground of a charge in another form, but it is not the
charge here.  Then I take the rule of the House, that L°glsla-
txve Committees must refrain from conSIdermv questlons noti
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sent down to them by the House, but must take fresh instruc-
tions to apply to this case. Those are the reasons which force
me to think that we, confining ourselves te the rules of law,
have no right to consider this printed report. It is not peitinent.
It does not affect us. . ,

Mr. Felion—I am very glad that Mr. Wilson is here, and wish
that he was present yesterday to hear all that was said on the
subject I am glad that we have an opportunity of explaining
to him the reasons of our decision, because I think it could be
maintained in any Court oflaw in the world. My opinion is
that without sticking to the strict rule of law we should observe
the singular position in which the parties stand towards each_
other. In ordinary Courts it is the accuser that draws up the
charge. In this case it is the accused that draws up the charge,
and when the accuser objected to the wording of the charge . it
was said in the face of the House that the accuser was not to be
held to the strict wording of the charge. In that charge, Mr.
Brown is accused of having falsely recorded testimony ; now,
that [ take to be placing the testimony falsely on some record.
What is a record! The Member of the Commitiee wno has
spoken at greatest length has avoided touching on that. What
is the record in a Court of Justice? 1t is the record that is to
be used in deciding on the merits of a case. Now, what was
done by the Commissioners in this case ? They submitted this
printed report to the Government, and that is the only record
which has been seen. I do not care what. they may have had
in their pockets; anything they may have kept in their. pockets
has nothing to do with this case; they did not themselves con-
sider it as a record. The very fact that they concealed .these
books proves one of two things, it proves that they did not. con-
sider those beoks as a record, for if ihey did they had no right to
keep them. If they considered these books simply. as copies then
they should have been putin such a shape as to enable witnesses
to ascertain if their evidence was correctly reported. Now let
us consider it in another way! What opportunity had. Mr.
Macdonald of knowiog the contentsof these books? He made
his accusation on the published reports; I ask any member of
the Committee whether they knew, before these documents were
brought down by Mr. -Brown, that they were in existence?. I
ask any Member of the Committee whether he was sure 24
hours or 24 minutes, before they were brought down, that they
were not destroyed 7 . R

Mr. Masson—I say that 24 hours before I was told by a friend
that they were in existence. . o AP

Mr. Fellon—-The Committee did not know: it ; the House did
not know it ; it was supposed they had been submitted to the
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Government by ‘Mr. Brown, and that they had been destroyed.
Now, when Mr. Macdonald saw the printed report, and when the’
public saw it, they had a right to assume that it was the record.
Now, why do we record testimony? Is it to keep it in our
pockets? Is it to record the evidence which may be adduced
for the purpose of convicting the wicked, and excusing the inno-
cent; and so thatstatement which Mr. Brown chose to furnish
to the Government as the ground for ejecting Mr. Smith is the
record on which he should be judged. Those are the reasons
which influenced me, and I think we were quite right. Ido
not believe that we ought to decide more strictly than in a Court
of law; and I say thatin a Court of law the enquiry would be
on all the facts imputed in that charge now before the Com-
mittee, - -
Mr. Masson—It was not for him to say whether the proof
was to be taken from this paper or that paper. So long as he
was satisfied that the evidence was against Mr. Brown, he
must report so to the House. The same latitude must be al:
lowed to Mr. Brown, in giving his evidence for the defence.
Mr. Wilson—These charges were not made against Mr,
Brown as one of the Commissioners, but personally, as Secre-
tary to the Commission, as having abused the position which
he held as Commissioner. That he recorded falsely the evi-
dence that witnesses gave, That he abused the confidence re-
posed in him by the Commissioners, by ‘recording falsely the
evidence given before the Commission. He was always glad
where common sense agreed with law, and he would ask this
question—Where was the evidence recorded? In the original
book subseribed by the witnesses. Where could it be falsified
but there ? It could not be said to be falsely recorded in the
transeribing, There has heen a good deal of discussion upon
the word recording,—but what was he charged with? It was,
that he put down the evidence falsely when' given. - How did
they now propose to show that that is false? Producing the
report does not show that ; for the whole that it contains of the
evidence is only extracts. Before that book ‘was produced it
had passed through a number of hands, with whom Mr. Brown
had nothing to do do ; and he cannot be charged with having
falsely transcribed what was written after it left his hands. To
give it any other view is an absurdity. He would admit that
truth of the proposition so far as the record of the report goes ;
but when they applied the word record to transcribing the evi-
dence,and applied it in the sense in whichit is, and in that charge
it is totally different, Mr. Brown being Secretary, and having
the duty of recording the evidence of the witnesses, instead of
doing that faithfully, is charged with having recorded it falsely.
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Would it support that charge to bring extracts from the evi-
dence copied into.a book which had passed through a pumber
of hands? If they called witnesses, and they said that what
was given as their evidence was not really so, he would aliow
that that was good evidence ; but if they only brought a book
which professes to be only extracts from the evidence, and not
the whole evidence—how could that be said to be falsely re-
cording -evidence? What is Mr. Brown accused of? He is
accused of having taken the opportunity of being Secretary,
not to write what the witnesses said, but something else. But
in what way can the production of this report, and its com-
panion with the original evidence, be a proof that he falsély,'
recorded the evidence? If they do not agree, they can only
say this, that the clerk who. wrote it, did not copy correctly ;
or that it was not copied correctly Yor the printer, or that "the
printer did not print it correctly.” The whole thing resolves
itself into this, that in order that Mr. Macdonald may not be
charged with having made a false charge. ' In doing justice to
Mr. Macdonald, this is hinted at—that havieg only this evi-
dence to go on, and believing when he took on himself to
make this charge, that-it was all there was—relying on that,
being all that was true, is one thing; but when you come to
do justice to the other party, does that make. good what he is
charged with? S o
Mr. Ferres—He would state the reasons that guided him.
They were these. As far as the world was concerned, the only
evidence was the printed report, and Mr. Brown acknowledges
that this printed book was a true statement. -
Mr Brown—I deny that _ ‘ : :
Mr. Ferres—If that is the case, they need not play on the
word record ; they must take a common sense view of the case
—is that really and truly a statement of the proceedings before
the Committee ? If it is not a true statement, there is some-
body responsible. If Mr. Macdonald can prove that it is not
a true statement, he thought they would be doing very wrong to
refuse such evidence. The report was ptinted on the authority
of the Parliament. ' It has the same authority as the laws of
the land ; it has been before the country for six or seven years,
and there has never been a statement on the part of Mr.. Brown
that it was incorrect, He did not say that the printers of the
House had falsified the report. "He has allowed it to be re-
ceived by the world .as a true statement of what took place;
The written evidence.taken hefore the Commitfee. never, he
himself says, left his possession for @ single hour. No one
knew that it was in existence. He, then, was the .only party

who could say the report was not what he had writien' g the

~
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Government. He neglected to do that, and he cannot now
take advantage of his own position. Then, how are witnesses
to know whether it was taken down correctly ; they could only
tell that from the printed report. If there is a false statement,
the witness says that the witnesses came to a wrong conclusion,
because thay misstated my evidence.

Mr. Wilson—Is that the act of the Secretary ?

Mzr. Ferres—He took it as the act of the Commission; but
they had evidence 1o show that Mr. Brown was the principal
agent in writng out the report. He held this to be the record
in the absence of the written document. He took the printed
report as the original document up to the present time, in the
same way that he would take the printed statutes as the original,
if the original documents were destroyed. Then again, the
order of reference says: “ or in words substantially to.the same
“effect.” For their considerations, he thought they were bound
to receive this evidence. :

M. Felton—If the original documents had not been pro-
duced by Mr. Brown, would not Mr. Macdonald take this as a
part of his secondary evidence? Suppose these books now
produced were not in existence at all; suppose that all there
was was that printed report. Having then established that the
original report did not exist in the hands of the Government—
would they not have had recourse to the printed report? and
would not Mr. Macdonald have endeavoured to convict Mr.
Brown on that? The difference is, if anyihing, in favour. of
Mr. Brown. He considered that if they could now show that
the printed report did not contain a true copy of what the wit-
nﬁsses did say, it would be good evidence in support of the
charge. .

Tfe question was ihen put and the objection overruled, Messrs.
Wilson and Sanborn dissenting. - :

Mr. Vankoughnet said that this was not exactly the order of
evidence that he intended to produce, but as his learned friend
was obliged to leave, he thought it would be well first to bring
up all the points of evidence in which there could be any legal
question as to their validity, he therefore would commence with
a case in order to shew how far the parties were: justified in
complaining -that their evidence had been falsely given in the
report made 1o the Governient. He would refer to the parties
who gave the information on which the charges were based.—
(Refer to page 215.) ' ' .

Mr. O'Reilly understood the Committee to have decided that
this printed copy was to be given as evidence of what Mr.
Brown did. S C ‘

Mr. Vankoughnet—I am now’ going to urge that as a matter
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of the strictest Jaw I am entitled to give the best evidence that 1
can bring. Although we could not show that the original
books of evidence had been destroyed ; it was admitted that they
were so. That being the case the next best evidence would be
given. Now the next best evidenceis the printed copy of the
report. If it is desired to delay the proceedings to prove the
correctness of the printed report, I can call the Queen’s Printer
to give information, but Mr. O’Reilly will admit that. The
Committee have decided that I have shewn the loss of the
original report. The witnesses could not swear whether the
documents that were lost were books of evidence or report, but
they swear that there were two reports and Mr. Brown has ad-
mitted that the only papers returned were the two reports. 1
am now entitled to go into secondary evidence. .
Mr. Wilson—Would not the next best evidence be the draft
report. _ : g
Mr. Vankoughnet—The other day the Committee will re-
member that when I said to Mr. Brown that we desired to treat
these books as a copy of the Commissioners report, no objection
was raised. If necessary I must call the Queen’s Printer to
prove their-authenticity. - ' » o
Mr. Brown—What I meant is this, that this was the copy
prepared from the original report, and errors may have been
made in the copying as well as in the printing. I never could
have said that I was responsible for inaccuracies of that kind.
Mr. Vankoughnet after some further .conversation on this
point went on with his argument. The charge agaiust the
Warden being established in this report would, of course, affect
. the opinion of the Government as to any evidence that might be
given in his favor, and would induce them to believe that no
evidence had been given too strongly against him, and.the
charge of his having intimidatéd the inmates of the Penitentiary
that ‘gave evidence against him so as to induce them 1o give
evidence in his favor; would make the Government think less of
any evidence that any of them gave for him, as they would sup-
pose that he had influenced them. In this way it reflects upon
the whole evidence. When this evidence was published one
of the witnesses after another told Mr, Macdonald that the

evidence there given was not the evidence that they really ‘gave.
Now refer to page 217 of the printed Report, to the case of the
colored convict McNair. This man gives the following account
of himself, “ witness when under prnishment has had full rations
« potwithstanding very often. . Witness is on 'the punishment list
“ now, end kas only bread and water to-day, bul he has fd doubt

A 2

“ @ full ration is waiting for him.”  * % * %
To the evidence in the above from the printed report, the follow-
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ing is added in the written evidence : « Mr. Frank Smith never
“un any vccasion knew of witness’s getting full rations while
“ under punishment.” Those words should have been inserted
in the printed report. This witness was examined the whole
day, the Commission adjourned upon his examination and resumed
it the following day. This witness goes on to say, “ When
“ under punishment witness gets more food than the bread and
“water allowance; cunvicts fetch it to the witness; the food
“they bring is part of their own rations, ncne of the officers
“ever gave witness any extra food except Mr. Watts, who did
“ %0 once or twice; was not under punishment these days.” All
this evidence is omitted in the printed report, although it has an
important bearing on the case. Then, there is another case under
the head of * Sundry unbusinesslike transactions,” in theevidence
of Mr. Horsey, in relation to the evidence of Mr. Coverdale, who
said that the buildings might have been built for thirty per cent.
less by contract. The printed report says, “ Mr. Horsey testifies
“ that the crdinary run of stone-cutting done in the Penitentiary
“is better than the ordinary run of work outside ; here the stones
“ are cut with sharp edges which lie close in the wall, but out-
“side they are not so particular. Would say the difference in
“ the cos*. of the work is 25 per cent.” This is the evidence
given in the printed report, but what r. Horsey really did say
by the written evidence is this, “ witness does not consider that to
“ have erected the Penttentiary buildings by contract would have
“ been cheap r ‘han the expense by convict labor has been, and he
“{arther thinks that the buildings are 25 per cent. better than
“ they would have been by contract labor.”

After some further discussion as to the relevancy of this
evidence Mr. O’Reilly on behalf of Mr. Brown put in the
foilowing Protest: ¢ Mr. O’Reilly objects that the printed
“yeport Is not evidence of anything personally done by Mr.
“ Brown in regard to extracting or teporting the evidence.
“ Before this could be admitted as such evidence it would be
“ necessary first to prove that the original was lost or destroyed
¢« and recently that the printed copy is a true copy of what was
“returned as the original report Mr. Brown can in no way be
“ answerable for the correct copying, re-copying, or printing of
¢ the report of the Commissioners, or of the evidence returned
¢ by the Commissioners to the Government—all of which must
“ have been done.-by clerks in the Government offices after Mr.
« Brown and the other Commissioners had finally parted with
“the custody of the original documents, and after they had
¢ ceased to have any control over them.” : .

. The Committee then adjourned. -
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Sizteenth Day—Monday, Tth -Aprﬂ, 1856.

Present :—Messrs. Ferres, Wilson, Sanborn, Stephenson,
Masson and Felton. . '

Mr. Macdonald and Mr. Brown, - ,

Mr. Macdonald—1 beg to call the attention of the Committee
to charge 8 count 18 in the journals underthe date of the 18th
May, 1848, Page 203. . In this case the charge against the
Warden was for inflicting punishment on a person laboring
under insanity. The Warden as the report shows, page 204,
was on his defence. The report states with regard to this as
follows: “The defence of the Warden to this charge is
“Reveille, (thatis the person spoken of -as being insane,) is
“not, and has not been insane, andthat part of the punish-
‘“ ments charged as inflicted on her, were awarded, but not
“executed!” The evidence is quoted in whole or in part, -
To shew the defence there are extracts frem the evidence-of a
witness called by the Warden to prove the several branches of
his defence. A falsification occurs in the evidence quoted in the
report in reference to the first branch. On this point it appears
that Mrs. Cox was called, also Mrs. Coulter, Mr. Rogers-the
clergyman, Mrs. Martin, Mrs. Pollard and Mrs. Chase. It is
in Mrs. Chase’s-evidence that the falsification occurs, she was
the matron in whose hands this woman '(Reveille) was for 18
months. -She speaks in the first place as follows, as quoted in
the printed report :— Reveille frequently speaks of her leg
“ heing contracted, she says that it arises from lying in bed.so
‘“long; she cannot straighten the leg, the leg was not in.this
“state when witness first came to the Penitentiary. Reveille
“has never been put in the box since witness has been .at the

 Penitentiary, nor has she had any punishment. Reveille has

“ told “witness that she could contract her leg by tying it up;
« conviet Cooke had told her how to do it. Cooke is in a
“gjmilar state, she cannot stand without a crutch, another
“ convict has tried the same experiment; witness discovered
“it, Reveille told witness that the cause of the lump in.her
“side, was falling down stairs and falling -against some
«candlesticks wlien in Montreal. . She said -that ‘Doctor
« Nelson -attended her for a long time. Reveille .has .al-
“ ways shown_the same .temper und disposition since wit-
“pess -has -been. here.”i.ceve vaeonereeon .4 Witness. never
« stated before theé. Inspectors thdt she believed. Reveille to be
* mad, nor before the Commissioners,” " = - 1 ]

The evidence as given by Mrs. Chase in the minutes of
evidence, contains the following passage, which is omitted in
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the printed report ¢ Witness is sure that Reveille is mot insane.
“Reveille "told witness this morning that she wished Mr.
‘“ Smith was here, that she would not be left in the state she is.
¢ She also said to witness.that she misses Mr. bmith’s kind-
“ness.. Reveille used sometimes to speak badly of the Warden,
¢ she said that she would not have done so if she had not been
¢ put up to it.” -
" The Committee will thus see in that all of Mrs. Chase’s as well
as Mr. Moir’s evidence which speaks of Reveille’s bodily
health, is given, but that the portion which states whether she
was mad or not, is omitted. 'Mr. Brown has instructed the
Clerkto stop there. The very next words to where he left off are,
‘““witness is sure that Reveille ¢s not insane.” This witness was
called for the purpose of proving that the convict was not well,
and she immediately goes on to say that *she is sure she is’
“not insane. She told witness this morning that she wished
¢“Mr. Smith was here, &c.” These are the words which I
contend ought to have been put in the report.
Mr. Wilson urged that Mr. Brown was not responsible for
what was in the printed report.
Mr. Macdonald—Then 1 will putin the draft report and shew
that Mrs. Chase’s evidence is extracted in Mr. Brown’s hand-
writing, also that there can be no mistake about that. I will
now call the attention of the Committee to the printed report,
page 120, charge 2, count 4, to the evidence of Guard
Wilson. Under the charge against - the Warden of
something wanting by mismanagement or negligence, re-
ducing the Penitentiary to a state of the utmost disorder,
Guard Wilson says by the printed report, ¢ Convict Henry
“Smith has had beer 3 or 4 times by orders of Mrs. Smith the
“ Warden’s wife. When witness was working in the Warden’s
private apartments there were three or four convicts ; they were
¢ cleaning the house; they all got beer. The cleaning lasted
«three or four days. They had beer three times.” This is
what is given in the printed report. In the draft report it will
be found that these things are copied word for word in Mr.
Brown’s hand-writing. 'There are three several extracts. The
“first is taken from page 3383 of the book of evidence as follows
“Henry Smith’s (conviet) evidence-—has had beer since he came
¢ to the Peniientiary three or four times. Got it by orders of
Mrs. Smith, the Warden’s wife.” ‘ ' o T
Then in page 426 it is continued as follows: “Is a canvict
in the Pemitentiary.” ‘Has received beer from the Warden’s
servant by Mrs. Smith’s orders; .believes it was given him by
Mrs. Smith’s orders. He was told so by one of the convicts.
Witness had a very bad cold last winter, Complained of it to
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Mtis. Smith. Mrs. Smith gave witness a small piece of liquorice
for it. Witness was not poorly when he got the beer. All the -
time he got it was when witness was working in the Warden’s
private apartments, and they were cleaning house.” '

On page 431 the evidence is continued— Heard the corvicts
say once when he got beer that it was by order of Mr. Smith;
was told so in the Warden’s kitchen; there were three or four
convicts ; they were cleaning the house ; they all got beer,
the cleanmcr Jasted three or four days; they had beer three times.

Mr. Macdonald—The next extract is from page 426.

Mr. Ferres—There is no necessity for taking down what is
right.

“Mr. Macdonald—The charge made was that the W arden'_
allowed convicts to get spirits and intoxicating liquors.

Mr. Brown—The charge made was for mlsmanaaement and-
negligence. '

Mr. Ferres—That is the general charge.

Mr. Macdonald—This extract shows that the conviet Henry,
Smith got this beer by the positive orders of the Warden’s wife.
The extract in the printed report from page 120 says: ‘“the
convict Henry Smith has had beer three or four times by. order
of Mrs. Smith, the Warden’s wife, when witness was working
in the Warden’s private apartments; there were three or four
convicts ; they were cleaning the house ; they all got beer.”

Mr. Wilson—What is suppressed there ? .

Mr. Macdonald—At page 426 of the book of evidence you,
will read what it is :—*“is a convict in the Penitentiary;. has
received beer from the Warden’s servant by Mrs. Smith’s
orders ; he was told so by some of the convicts,. Witness bad
a very bad cold last winter; complained of it to Mrs. Smith;
Mrs. Smith gave witness a small piece -of liquorice for it:
witness was not poorly when he got the beer; all the time he
got beer it was when witness was working in the Wardens
private apartments, and they were cleaning house.”- The’
printed report leaves out the only material part of the evidence
The words “ he was told so by some of the convicts” were left
out. This shews a deliberate suppression. - In the pfehmmary'
evidence Smith swears that they. got . beer by .Mrs.. Smith’s
orders. - When brought back again he says he believesso be-
cause “he was told so by some of the other convicts.” Lo

Mr. Brown—We will see about that. H you want to arguef
itI will argue it with you.

Mr. Sanborn—I think that Mr.. Macdonald ought to be con-
fined to a simple statement of the fact.  If he argues any. point,
;:1 is but. fmr that Mr. Brown should have the power to: answert

m.A . B . RS . Cy b

A -

R

Lot T



66

Mr. Wilson —If the point wants an argument to sustain it,"
thén’ Mr. Brown should have the right to answer it; but if the
siaple fact carries conviction then there is no necessity for any
argument. _

Mr. Macdonald—TIt is sufficient to shew that I have a right
to'point out these alterations. But when Mr. Brown goes into
hiy'argament I have not the power to say a word.

Mr. Wilson—If in addition to the statement of the facts some’
argument is necessary on your part, then Mr. Brown has the
right to answer it.

My, Ferres—I think it will complicate the case exceedingly
if Mr. Macdonald on stating his point, isfollowed by Mr. Brown
inreply.

Mr. Wilson—What I think is desirable is that Mr. Mzcdorald
should avoid argument as much as possible.

Mr. Macdonald—I do. The next extract is from page 431°
of the book of evidence : * Heard the convicts say once wlhen
« witne'ss got beer that it was by order of Mrs. Smith; was
“told so in the kitchen. There were three or four conviets.
« They were cleaning the house. They all got beer. The"
« cléaning lasted four or five days. They had beer three
« tithés” The whole passage is from line 25 to line 29 inclu-’
sivé) 1 object to the omission of the 25th, 26th, and a portion
of the 27th lines: ¢ Heard the convicts say once when witness’
« oot beer that it was by order of Mrs. Smith; was tuld'so in
“the Warden's kitchen.” Thése lines -are omiitt*d.” The
printed report says: “The cleaning lasted four or five days.”
“ They had beer three times.” .

Mr.* Felton—I think it would be well to observe that this'is’
patt of the evidence offered to sustain the charge of “ obtaining’
infoxicating liquors by stealth.” ‘

Mt Macdonald—Turn'to page 231 of the report; charge 5,
cotmt’ 9.

. Mr. Feyres—What is the charge? _

Mi. ‘ Felton—¢ Allowing contractors to devidte from ' théir'
coritraéis' to thé injury of the institution.” 4 ,

Mr. -Micdorald—On looking at the case it will be found'
thisit‘there is a charge that Watkins & Co. had laige transac:’
tiois'“with the Penitentiary -in hardware. Mr. Mucklestoné"
states that he was a partner in the firm of Watkins & Co. .1
will read his ‘evidence : “Is’a partner in the hoiise ' of John
Watkins & Co.; the firm has had large transactions in-iron’
and'hardware with the Penitentiary. - Reécollects that a large .
qiidfitity ‘of English' iron, 23 x § inch,”was" ordered ‘for thé’
Péniftérnitiary, last year, wheén' the fitfln had ‘not iron suffi¢ient’
of that description on hand. English iron of a large size}
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and SwedHh iron of the- nght 51ze, were furm‘xhed to supply
the order.. The regular contract price of 2§ x § inch English’
iron only was charoed The evidence of James-McCarthy;:
on page 100, [rom Tine.31 to line 35, as to witness having:
stated that he got full price for the substituted articles, having
been read over to witness, he declared it to be untrue.. There
was very little of 2§ x § inch.iron short, not more than twa
tons out of twenty.” By referring to the report -for these ex~
tracts, the. Committee will see that the charge was made
against the Warden that he allowed the Company to supply
a larger and better kind of iron than was required by the con-
tract, and was paid full price for it. Mr, Mucklestone swears
that he furnished the larger kind of iron, but lost by it—only.
got the contract price for.it. One-half of the charge in the
ongmdl is.in the writing of Mr. Bristow, and oue-half in the
writing of Mr. Brown.

Mr. Brown—1It is in the hand of Mr. Bristow. :

Mr. Macdonald—One-half of it is in the Wntmg of Mr.
Bristow..

Mr. Brawn.—l thlnk it is but right that Mr. Brlstow should
be informed there is a charge against him.

Mr. Felton—You can bring it up again in the House 1f
you wishy and have a separa.te Committee.

Mr. Macdonald—I want to refer to page 1189 of the book
of: evidence, the evidence .of Mr. Horsey. Before reading
that extract I will call your. attention to the printed report,.
in.which the Commissioners .say that the charge against the.
Warden is clearly proved by the evidence of McCarthy.:- Mr."
Horsey is sworn and examined by Mr. Smith: . ¢ Witness.
« cannot -say. whether he would believe McCarthy on his oath.
“If he saw -his evidence before the Commissioners he could-
¢ tell.-...Has.no other reason to disbelieve him but what he_has-
“heard, Question: I McCarthy has sworn before the Gom-
“mijssioners that he was told by Mr. Mucklestone- that. he.
“( Mucklestone) received payment.of the fall weight of the.
« Bnglish bars and of theextra price of the Swedish, notwith-.
“standing: his . agreement to the- contrary, -has. he testified.
“truly?.. Answer. I he has. so testified, witness thinks he did:
“not tell:the truth, Question: If McLaIthy has: sworn:that
“he .received -the iron. alluded to and ceriified the quantity
“regeived at the . full weight -delivered, has:he:sworn truly 2.
« Answer...| He-has mot.”.; That.isthe part which I,say,; was;
omitted, and the report says that: Mr. Horsey was-not.€xamins;
ed;, Then in the same:- headmg, aunder the same’ eounty-at-
page 158, there is..another instance-of..the.same:kind. -q'l’he
report says: “Thé second transaction under this count -is in
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“regard to a quantity of stove-pipes ordered by Mr. Patrick
“Quinn.” [ will observe, in the first place, that this. is in
Mr. Brown’s writing. It says the whole of the evidence cor-
roborates Mr. Quinn's statement. Then [ will call your
attention to the fact that the evidence of Mr. Bickerton, the
Clerk, is suppressed. In the preliminary examination, Quinn
says he *is a tavern-keeper near the Penitentiary. Made a
“ bargain last fall with the Warden of the Peunitentiary for a
¢ thousand ends of stove-pipe, at the rate of 8d. per end ; made
‘“a positive bargain. They were to be finished in-less than
‘ three weeks. Offered to pay for them in advance, but the
“ Warden said it would answer to pay for them when deliver-
‘““ed. The Warden refused to implement his bargain, on the
¢ ground that he had no sheet iron. Wiiness told him he (the -
““ Warden) had received three loads of sheet iron that very
“day. The Warden said that was for roofing the houses.:
¢ Witness reminded him that he could do no roofing work for-
t some months, and the Warden said he knew that, but the
“iron must be kept for it. Witness got about a hundred ends
“ of the contract executed, but could get no more. Considered
‘it very dishonourable conduct on the part of the Warden.
¢ The Warden never denied that he had broken his contract.
“Iron had risen very rapidly at the time of the contract.” The
‘“stove-pipe was worth 1s. per end shortly after the contract
“was made.” And the report says, ¢The whole of the evi-
“dence corroborates. Mr. Quinn’s statement.” Now, -what [
complain of is the omission of the Clerk’s testimony, who
swears that ¢ Thirty lengths of stove-pipe appear - by -the-
Warden’s work book as ordered to be made for Quinn on 29th:
October, 1847. Witness has frequently drawn up “contracts:
entered into by the Penitentiary. . Has drawn up all except a
few which were executed by Campbell and Macdonald: Never
drew up one between the Warden and Quinn for stove-pipes.
Knows of no bargain between them for 1000 lengths of stove-
pipe under the Warden’s order of 29th October, -1849. One
hundred lengths of stove-pipe ‘were made and paid for by
Quinn. Should think-McCarthy must have exceeded his in-
structions when  he made - 100 in place of 30 ordered. by: the
Warden.”” - This is altogether suppressed. I call your attention
to page 173 of the printed report, charge 7. The charge is for
¢ gtarving the convicts in the Penitentiary,” counts 3 and 4,
¢ that the food-served to-the convicts was not sufficient to-sus-
tain hard:working,” ““that the convicts have been so habitnally-
exhausted by want of food -asto be unable. to work.”.- The
evidence is that of Mr. Kirkpatrick, who wasan Inspector of -
the Penitentiary for some years.” : ‘ He always presumed the"

$ :
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convicis had enough of food while he was an Inspector, and
their appearance indicated that they got sufficient food.” The
words in the original minutes as you will see' “Thomas
Kirkpatrick never heard, when an Inspector, that the convicts
were kept in a state of starvation. Always thought they were
too weil fed. Their appearance did not indicate that the con-
viets had too little food. Cannot say the convicts could have
done the work they performed had their food been insufficient.
Never turned his attention to the subject of the convicts® food.
Always presumed that they had enough. Has occasionally
reen the food served out to the convicts, breakfast more fre-
quently than dinner. Not very frequently present in the dining
hall at breakfast during the six years witness was an Inspector.
Thinks the food at breakfast was of sufficient quality.” That js .
what I say is omitted. Then the next is the falsification of
Mr. Horsey’s evidence in page 160 of the printed- report,
charge 5, count 13: ¢ Culpable mismanagement of the business
affairs of the Penitentiary, in sundry unbusinesslike transae-
tions.” The 3rd issue under this count is embodied in the
evidence of Mr. Coverdale. ¢ He says witness’ impression is”
(I quote from the printed report,) “that the present building
might have been built for 30 per cent less by contract.” ¢ And,
(I still quote from the report) to meet this Mr. Horsey testified
that the ordinary run of stone-cutting work done in " the Peni-
tentiary isbetter than the ordinary run of work outside. Here
the stones are cut with sharp edges which lie close in the wall;
but outside they are not so particular. Would say the difference
in the cost of the work is 25 per cent.” This is put in as part
of my case, as it was the intention of the report by this falsi-
fication of evidence to shew that there was only a difference of
5 per cent between the estimates of Coverdale and Horsey, and
induce the Government to believe that this was the only differ-:
ence. . Now, Horsey, as I can prove from the evidence taken
down by Sheriff ‘Thomas, says the work was as cheap asif it
were ‘done - by contract, and 25 per cent. better. That I can
prove by reference to page 845 of the written evidence—at the
foot of the page and part of the next page—Mr Horsey says; -
“ Witness does not consider that to have erected the Penitenti~
ary buildings by contract would have been cheaper than: the
expense by convict labour has been, and he further thinks that
the buildings are 25 per cent. better than they would have been
by contract labour. Contractors try to get along as fast and as'
cheap as they can, but by the present method permanency is’
looked for.” Co
Mr. Wilson—Let me understand you. - You say that the
extract you have quoted from the report is contradicted by the
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written evidence? The witness says he believes that the build-
-ings could have been put up for 30 per cent. less by contract—
that is Coverdale’s evidence. This witness says that the build-
‘ings would have been no cheaper by contract, and thatthe
work would not be so good. : ConE
Mr. Felton—It makes just a difference of 50 per cent. He
says that they would cost no more, and that they are 25 ‘per
cent. better. ’ ‘
Mr. Macdonald—Coverdale says that they cost 30 per cent.
more ; Horsey swears that they were as cheap as by contract,
and 25 per cent. better. - S : -
Mr. Stevenson—The difference is 30 per cent.
Mr. Felton—Coverdale says that ‘the cost-of the buildings
were 25 per cent. more than it would be by contract, and that
‘the Government lost, while Horsey shows that the "convict
labour was as cheap as contract labour, and 25 per cent. beiter.
The difference is 50 per cent. o
Mr Stevenson—The report given here represents the Go-
vernment as' losing 5 per'cent , whereas the written evidence
shews that instead of losing they gain 25 per cent. by the
superiority of the work. A B
Mr. Macdoneld—I want to call the attention of the Com-
mittee to page 182 of the printed report, charge 8, count 9
“ Pursuing a system of punishment in the management of the
discipline, eruel, indiscriminate and ineffective.” 1In the very
great extent of the punishment inflicted on the inmates of the
Penitentary.” © At this page itis stated that *“as many as
twenty, thirty, and even forty men have been flogged ir one
morning—the majority of them for offences of the most trifling
character.” Now [ say that the booksof evidence produced
here do not shew that. It rests on: Mr. Brown’s own word, *
Mr. Wilson—You can’t prove a negative. R
‘Mr. Mecdonald—I say that statement is not warranted by
a single passage in these three volumes of -the original évi-
dence. [ will next proceed to examine ex-Warden Smith.*
“Mr. Brown—I wish to put this on the minites.' “ Mr. Brown
objects to the nature of the evidence tendered by Mr. Macdonald
this morning, because if well founded it would' only ‘amount
to an error of judgment on the pari of the whole Commission,
and would not in any way -sustain the -charges ‘of individual
criminality preferred against Mr. Brown by Mr. Macdonald.”"
* The Committee then adjourned. = * -~ 70 "¢
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Seventeeﬁth Day—Tuesday, 8th April,. 1856.

PrESENT :—Messrs. Ferres, Masson, Felton, Stevenson,;and
Sanborn.

A long discussion. arose as to the relevancy of the evidence
laid before the Committee by Mr. Macdonald yesterday.

‘Mr. Brown contended that.there was not one of the-things
mentionied in this evidence that was not. done openly by the
whole of the Commissioners, and there was a great deal of the ori-
ginal testimony in the handwriting of another Commissioner.—
To charge him with aa act of criminality becanse he in common
with other Commissioners had done these things, even granting
that they were true, was not at all what was alleged in the House
of Assembly. There was no evidence in what had been brenght
before them of recording falsely the evidence taken before the Com-
mission, and he denied altog2ther the deduction drawn from, the
evidence before them. ' L :

Mr. Fellon objected to the course taken by Mr. Brown. .Such
a course would not be allowed in any Courtof Law. 1f he wished
to object to any answer, he should make it specifically, and not
now when they were in the midst of the examinatior: of witnesses.

Mr. Brown did not think that the Committee would take such
an objection to his proceeding as this. He thought these eight
cases were all, and it was to the whole of them that he objected.
He objected to the whole of this evidence from.the first. He
went on to complain that there was a mistake.in entering the
minutes, and that he had objected at the time.

Mr. Felton denied that such was the case.

This matter was explained, and : E

Mr. Brown then protested against the whole of the eight cases,
and handed in a written document to that effect. . (This will be
found inserted in the minutes of yesterday’s proceeeings.) ..

Mr. Ferres said that he could not.receive this objection, as:it.
would appear to have been made at the beginning of the testi-
mony. According .to the tenor of this objection, one, would
suppose that Mr. Brown made his objection befoie Mr. Macdonald
went into his testimony. However, if the Committee wished jo
receive it .he had no objection. .. R

An altercation here arose between Mr. Brown and Mr. Felton.
as to the minutes of yesterday’s.proceedings.

Mr. Brown.contended that he had objected to. the evidence

when given. _ _ - -

This Mr. Felton denied, apu said that he ‘had not interrupted
Mr. Brown, but that Mr. Brown interrupted everybody, and had
said things that were not true, and he had no hesitativon in sayipg
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that they were not true. There had been no objection entered
against this evidence. A

Mr. Brown appealed to the Committee if such language was
to be allowed. ' o : o

Mr. Sanborn thought it very strange that they should refuse
what would be granted in any Court of Law. He was sure that
Mr. Macdonald would not take advantage of his professional
knowledge to deprive Mr. Brown of his rights. The meaning
of the protest is that Mr. Brown wishes to protest against the
admissibility of the evidence brought forward yesterday.

Mr. Ferres—Let him say so then.

Mr. Sanborn considered that he was met rather roughly as it
appeared to him to be decided by a majority of the Committce
that he would not be allowed to put on record his exception to.
the testimony put in. They had decided that they would be

"guided by the rules of the Courts of Justice and yet they were
violating them every day. It was Mr. Brown’ right to object
to the admissibility of the evidence, and would they deprive him
of that right. : '

Mr. Felton—The Committee had no desire to refuse any-
thing that Mr. Brown had a right to put in.

Mr. Wilson understood the objection not to apply specifically
to any of the charges, but by a slight alteration of the words 1t
might be made so to apply. . ’ ‘

Mr. Macdonald said that the objection was fully agreed to by the
Council for two days, and the Committee took the objection fuily
into consideration and came to a conclusion; a motion was then
made to reconsider this decision, which waslost. The objection
was that the collation or examination of the printed report and
the written book of evidence shewing the variance between them
did not support the charges or any-of them. The Committee
came to the conclusion that this wasavailable evidence and it was
twice decided by the Committee thatit should be received. He,
(Mr. Macdonald) after that decision, ‘went on in strict. con-
formity with the rules of - evidence and laid this testimony before
the Committee. The evidence put in yesterday was in strict ac-
cordance with the decision of the Committee, and this protest of
Mr. Brown’s is merely a reiteration of the objection made b
Mr. O’Reilly on his behalf. He, (Mr. Macdonald) went on'in’
‘accordance with . the resolution of the Committee and put in
eight cases of evidence.” Mr. Brown heard them all, and as each
‘was concluded said “.go on with the next.” He gave ‘all the
references, and as soon as he proved one Mr. Brown 'said ‘g6 on
with the next,” and made no objection by sign or word until it
was all closed. 'Hedid not wish to make any technical objection,
as Mr. Sanborn said. It was right for Mr. Brown to imake an
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objection at the time, but it must be put in at the time and before
the question is putthat its propriety may be decided ; but when
a question is once put, then nothing more can be said. ~As Mr.
Brown was not a lawyer he had not the least objection that he
should paut in his objection, but it must be in strict accordance
with the facts. ' :

" Mr. Wilson—Suppose it to be just as the Attorney General
said, no one can deny that Mr. Brown could say, suppose it to
be so, in what way does that sustain the charge.

Mr. Macdonald —He had no objection.

Mr. Felton—If Mr. Brown would state his protest precisely in
accordance with the facts, the Committee would receive it, but
not otherwise. : ~

Mr. Brown did not understand that it was necessary that he
should raise ‘the objection at every part of the testimony when
he objected to the whole of it. '

Mr. Sanborn maintained that Mr. Brown’s objection was per-
fectly in form. The objection stands in the way of the evidence
and should be taken into consideration, and either received or
rejected. :

Mr. Stevensun did not see any difference between the protest
put in now and that already on the minutes. This objection was
entered on the minutes, and the Committee decided on taking
ihe evidence, and he did not see any difference between the ob-
jection now made and the words already on the minutes.

Mr. Macdonald would suggest that the objection be put in this
way, * that after. Mr.. Macdonald closed his evidence on that
day, Mr. Brown brought forward this objection.” . :

%’Ir. Brown said that in this way they could not possibly object,
and he theu handed in his protest as follows : “ Mr. Brown ob-
“jects to the evidence this day laid before the Committee by
“ Mr. Macdonald, inasmuch as even, if well founded, it would
“only amount.to an error of judgment on the part of the whole
« Commiissioners, and ‘would not in any manner sustainthe
“ charges of individual criminality preferred against Mr. Brown
“by Mr. Macdonald.” =~ . P

Mr. Ferres said that this called on the Committee to decide
quite another question, as to whether there had been an error.on
the part of the Commissioners or.not. ~ .~

Mr. Brown then altered his objection as follows: *“ Mr. Brown
¢« objects-to the evidence this day laid before the Committee, on
« the, ground that it is not relevant to the charges submitted to
« the Comimittee ; that even'if well grounded it would neither
“ be recording falsely the evidence of. witnesses examined before
¢« the Commissioners. nor zltering the written testimony given by
“ witnesses after. their evidence was closed and subscribed.”?.
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. Mr. Felfon contended that these objections were the same upon
which the Committee had already decided unfavorably to Mr.
Brown. He now produces a document which is nearly. the same
‘as that which he made before to the whole testimony. This ob-
Jjection had'been twice disposed of : First theéy had. the objection
“put by Mr. Brown, then they had another by Mr. O’'Reilly, and
now taey had this by Mr. Brown a third time. If Mr. Brown
objected to any particular extract they should have discussed and
disposed of them at the time, but he ought not to bring up any
of the same objections which he made before, and which had
been already disposed of. No court givés more than one deci-
‘sion, and when they have done that they do not allow the
objection to be raised again. This is only a re-raising of the
matter before disposed of, and cannot be again received.

The question was thert put for the reception of the protest,
and the motion was lost, Mr. Sanborn and .Mr. Wilson dis-
senting. \
~" A discussion then ensued as to what should be done with the
objection, whether it should be put on the records or not. Mr.
Sanborn and Mr. Wilson contended that a vote having been
taken on the reception of the protest it should appear on the re-
cords of the Committee.

Mr. Felton argued that papers which had been rejected should
not appear at all. ’

Mr. Stevenson was of opinion that the objection should appear
in some shape in the record. ' '

Mr. Macidonald said that the minutes should contain an exact
record of the facts. It should appear that Mr. Brown :handed
in the following paper—that a vote was taken upon it, and that
‘the Committee decided on the following division. ' :

This was attended to and the Clerk instructed accordingly. .

Mr. Smith was then called in by Mr. Macdonald, and examined
as follows: S ' - h

[Bﬁy Mr. Macdonald.]—What is. your name?—Ans. Henry
Smith. ' S ' :

" Ques. Were you Warden of the Penitentiary >—Ans. I was..
8(Z,)ues. At what time?~—Ans. From the year 1834 to the year
1848, o ' _ :

Ques. Were you suspended before you ceased to be Warden ?
—Ans. Yes, in November, 1848. Y R

Ques. Were you then moved from the Penitentiary >—Auns.
Yes, I was moved from the Penitentiary grounds. =~ . .

Ques. When did you finally cease to be Warden ?—Ans: I
think it was in 1850 that I'réceived a communication from Mr.

Secretary Leslie, announcing my dismissal.
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Ques. Were there any charges against yourself delivered to
you ?—Auns. There were.

Ques. By whom?—Ans. In the handwriting of Mr. Brown. -

Ques. Did ‘these charges give the évidence that was taken
against you ?—Ans. The charges were made, and evidence on
these charges furnished me, called pxehmmary evidence,

Queés. Were you present when this preliminary evidence was
taken ?-—Ans, I was not.

Ques. Had you any opportunity of cross-examining these wit-
nesses, when such prellmmary ev1dence was taken "—Ans. I was
allowed to hear it.

Ques. Was there.a trial afterwards on these charges ?—Ans. I
was called on to defend myself subsequently before the Commis-
sion appointed to investigate the affairs of the Penitentiary."

Ques. What was the course adopted in the taking of the evi-
dence ?—Ans. The witnesses were brought in separately and
their evidence taken.

Ques,. Were such witnesses called as you pointed out or as the
Commissioners pointed out ?—Ans, As I pointed out. :

Qués. Who took down the evidenée ?—Ans. Mr. Brown.

Ques. Did he do so in all cases?—Ans. The evidence was
taken down on my part also. In nearly all cases Mr. Brown took
the evidence, in some cases Mr. Thomas.

Ques. Had you counsel then ?—Auns. I wished to have counsel
then but was not petrmitted.’

Ques. Who examined the witnesses on your behalf ?—Ans. I
examined them myself. In oneor two'cases my son, Henry .
Smith; junior, put one or two necessary. qLesuons. i

Ques. In what capacity was your son acting ?—Ans. He was
acting as clerk taking down the evidence.

Ques. How long was your son’ helping you?—Six days. I
had three other clerks at different times

Qes. Who cross-examined your w1me<ses on behalf of the
Commissioners ?—Aus. Principally Mr.' Biown; Mr. 'Bristow
occasionally. A few questions were put by other members of
the Commission, but very seldom.

Ques, Was the evidence read over to the witnesses afterwards ?
—Ans. Yes. After tbeir examination was completed.

Ques. Did they read it ‘'over themselves ?.—Ans. No.

Ques. 'Who read’ the ' evidence ?-—~Axs. "Mr.” Brown when  he
took it. "Mr. Thomasfor a few days, but' Mr. Brown generally.

Ques. Did Mr. Brown take down the answers of the witnesses
fairly ?

Mr. :Brown desired that this quesuon might be put in writing,
which was done.
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Ans. He did not in all cases take it down in the exact words
given by the witnesses. ‘

Ques. Did or did not the witnesses frequently object to the
manner in which it was taken down ?—Ans. They did occasion-
ally object to the words, but Mr. Brown said it was the same
thing ; and there was a discussion among the Commissioners
whether it should be taken down in the exact words of the wit
ness, but I was not present at those discussions.

Ques. Did I understand you to say that the Commissioners
occasionally objected to the manner in which the evidence was
taken down?—Ans. The Commissioners objected occasionally,
but the witnesses more frequently.

Ques. Did not Mr. Brown frequently refuse to alter the evi-
dence as taken down by him, until compeiled to do so by the
Coramissioners ?

Mr. Brown objected to this question, which was altered as
follows : “ Did Mr. Brown refuse to alter the evidence when re-
quested to do so by the witness >—Ans. In some cases he did. .

Ques. Were or were not witnesses browbeaten or otherwise
insulted by Mr. Brown ?—Ans. They were.

Mr. Brown objected to this question, on the ground that it was
not pertinent to the charge, and that it was a leading qugstion
aiso. The charge was, that Mr. Brown falsely recorded the evi-
dence, not that he brow-beat the witnesses.

Mr. Wilson looked upon the question as an improper one.. .

Mr. Mecdonald—His object was to shew that Mr. Brown
wrote one way and read another, and he was now going-on to
shew the animus by which Mr. Brown was actuated. Suppose
he could shew this, Mr; Brown must have had some intention in
doing so; he wanted to shew that there was an enimus against
the Warden from the beginning, and that he brow-beat and
insulted the witnesses. -

Mr. Wilson —What is browbeating and insulting. You have
still to come to that. That can be only a matter of opinion, and
you have to come to what he really did.

After s me further discussion on this point,

Mr. Mucdonald withdrew the question, and put the following :

Ques. Were the witnesses who gave evidence in' your favor
browbeaten or insulted, or were they courteously treated ? |

Mr. Brown objected to this question, also, as irrelevant, and as
a leading question. o S

Mr. Mucdonald contended that a lealing question was one
which requires a direct answer, yes or no; but this question
called upon the witness to say whether the demeanor of Mr.
Brown was the one thing or the other. The witness should be
allowed to make the answer as he thought proper.
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Mr. Wilson did not understand this to be a fair definition of a
leading question. * "It did not follow that because a gnestion was
put in the alternative, that the answer must be yes or no. The
first proposition in this question is, “ Were the witnesses brow-
beaten or insulted.” The answer to that must be yes or no.
The next proposition is, ‘ Were they courteously treated,” and
the answer to that must be yes or no. -

Mr. Fellon regarded this as a leading question.

Mr. Ferres—Let Mr. Macdonald put the questionin this way,
“ What treatment did Mr. Brown show to the witnesses.”

After some further conversation the Committee decided that
this was a leading question, and it was accordingly withdrawn.

Mr. Macdonald then put the next question as follows :—What
was Mr. Brown’s demeanour towards the witnesses who gave tes-
timony in your favor. ) -

Mr. Brown objected to this question as irrclevant to the
charges. '

Mr. Stevenson said that he considered the question relevant on .
this ground, that if he found that in the cxamination Mr. Brown
had acted fairly towards the witnesseshe would be very baciward
to believe that he would change the evidence afierwards; if the
contrary was found to be the case, of course he would think
otherwise., : )

Mr. Wilson said that his objection to the question was, that the
demeanour of a person must be a matter of opinion ; what seemed
right to one man would appear very different to another. 'They
were only to discuss questions of fact ‘and not of opinion.

The question was then put, as to whether the question was a
proper one, and it was decided in the affirmative, Mr. Wilson and
Mr. Sanborn dissenting. , _

Mr. Smilh then gave his answer as follows:—Very offensive
gererally - ' L :

Ques. In what respect offensive ?—Ans. He spoke very sharp-
ly to the witnesses and appeared to intimidate them. - '

Ques:. Did you ever object to his course ~—Ans. Idid not, I
found it of no use, so many things were overruled.

Ques. Did any of the Commissioners object to his' course ?—
Ans. Mr. Amiotdid, to the manner in which Mr. Brown treated
my witnesses. ' o . '

Ques. What did he object to in the manner of Mr. Brown ?—
Ans. He objected to- their béing improperly treated by Mr.
Brown, in not being treated courteously. =~

Qurs. Do you remember who presided at the time that this
objection was taken? o

Mr. Brown desired that the question might be put down, which
was doge,
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Ans. 1 believe it was Mr. Fergusson T only recollect hearmg
Mr. Amiot object on one occasion.

Ques. Was the Court cleared to consider the matter >~—Ans.
It was. I was ordered to leave the room. '

Ques. Was there any announcement made when théy came
back >—Ans. None, they procecded with the examination.

Ques. Do you know Mr. Amiot’s handwriting ?—Ans. No.

Ques. Do you know whose handwriting that is (shewing wit-
ness a paper) —Ans. I do not. :

[By Mr. Wilson].—Whose handwriting is that?

Mr. Macdonald—M:.- Amiot’'s. He would prove that by
another witness. He then continued.

Ques. Was Mr. Hopkirk a witness for you 7—Auns. He was.

Ques. Was he cross-examined by Mr. Brown {—Ans. He
was.

Ques. For how long %—Ans. During ten or eleven days, some-
times at night. The most of that time bemg cross-examined b}
Mr. Brown. .

Ques. Did Mr. Hopkirk object to the length of his examma-
tion 7—Ans. He did.

Ques. What was the reply given to hlm, and by whom? _

Mr. Brown objected to this as being irrelevant to the charge
before them. .

Mr. Macdonald said that he could not well argue upon it until
the answer was given,

Mr. Wilson.—His opinion was that the whole of the evidence
was irrelevant.

Mr. Macdonald—This was an attempt to shew what the
demeanor of Mr. Brown was.

Mr. Sanborn thought it would be doing Mr. Brown Justice to
allow the whole thing to come out, but he at the same time
thought that Mr. Macdonald was keeping outside the charge
instead of coming to it.

Mr. Macdonald.—He wastrying it chrenologlcally down, He
wished to shew Mr. Brown’s demeanour to the witnesses, and he
would then go on to prove falsification.

The question was then put and the objection overru]ed Mr.
Wilson and Mr. Sanbora dissenting. ,

The answer was then given as follows: Mr. Browvx rephed
“you have been a principal witness for Mr. ‘Smith, and it is for
us to break down your testimony” or words to that effect. A
warm altercation took place between Mr. Brown and Mr.‘
Hopkirk. ‘

Ques. Were there any. other words used by Mr. Brown
towards Mr. Hopkirk?~——Ans. On another occasion I recollect.
Mr. Hopkirk objected to the manner in which Mr. Brown had
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taken down his testimony, saying that those were not the words

he had made use of. Mr. Brown said in reply to Mr. Hopkirk

that he would alter his testimony, but it would go for what it

was worth. Mr. Hopkirk replied that had such language been

used to him elsewhere he would take notice of it, or words+to -
that effect.

Ques. Do you remember any occasion on which Mr. Brown
read a part of Mr. Hopkirl’s evidence to him?—Ans. Yes, I
recollect Mr. Hopkirk requested it might be read to bim., -Mr.
Brown referred back some few pages in his book of evidence
and read to Mr. Hopkirk what it was from the book. . Mr. .
Hopkirk objected to what was read over to him as not bemg his
evidence, and wished to read it for himself, saying that if he had
given such evidence it wasincorrect, Mr. Brown replied, “Ican .
assure you it is all down hére as I have read it to you. » Mr.
Hopkirk miade some remark as to his heing permitted to read
the evidence for his own satisfaction. It was then decided by -
the Commissioners present that Mr. Hopkirk should see it.. Mr.
Brown replied, “wellit is of no consequence, I shail not press
the question » 1 do not recollect wha the question was : it was
in reference to a question .in the cross-examination which had

just been put by Mr. Brown. Mr. Hopkirk did not read the
evidence, ncr did he see it. '

The Committee then adjourned.

Eightemth Day— Wednesday,‘ch April, 1856.

Present :—Messrs, Ferres, Felton, Sanborn, Clarke, Wilsén,
Masson and Stevenson.

The evidence taken yesterday was read in the presence of Mr.
Smith.

Mr. Smith’s examination was resumed.

[By Mr, Mucdonald].—Had you any cause'to complain of the
way in which the evidence was.taken, or the way in which thé
witnesses were treated during Mr. Brown’s absence 7—Ans. No. .

Ques. Were there any convicts in confinement- examined

against you, and how many ?—Ans. I cannot tell how many -
without fooking at the report.

Mr. Ferres.—You can look at it, :

Mr. Swith.—I find that.there were ten convxcta exammed
agamst me..

Ques.. Were there any, _and if so, how many of. those convnctsl

paidoned after giving their evidence — Ans. Three, Ithink; of
those convicts were pardoned.
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Mr. Brown.—That is not a proper question. That can be
ascertained positively. '

Mr. Felton.—You have no right to 1nterfere with the question
put to the witness,

Mr. Brown.—I have a right to interfere in order to obtain a
correct answer. 1 will not be corrected in that way by Mr.
Felton.

Mr, Felion.—1 say that the answer to the question has been
given correctly. The witness has been asked how many con-
victs were pardoned after giving their evidence, and he says “he
thinks there were three ;” 1 hold that the answer was correct
one, and that you have no right to interfere.

Mr Senborn.—It does not appear to me to be a proper ques-
tion at all. The pardon granted to those convicts was long subse-
quent to the whole transaction ; and if it could be construed into
a charge at all would apply to the Commission generally.

Mr. Macdonald—One of the charges for this Commitree to try
is procuring the pardon of convicts. I must prove that they
gave their evidence before they were pardoned.

Mr. Clarke—1I¢ is very likely that they were pardoned in con-
sequence of giving that'evidence. They might have had.a promise
of pardon before they gave their evidence.

Mr. Sanborn—Then Mr. Macdonald should prove the promise
first and the pardon after.

Mr. Wilssn—The point Mr. Macdonald wants to prove is one
thing ; the charge before the Committee isanother. The charge
ig in “substance pardoning convicts hecause they gave evidence
unfavorable to Mr. Smith. I do not see how that is to be proved
by shewing tha! some of the convicts who gave evidence before
the Commission obtained their pardon long afterwards.

Mr. Macdonald—I1 want to establish the fact of those convicts
who received their pardon having given evidence against Mr.
Smith.

Ques. Do you remember who those three were 7—Ans. Yes.
One was Cameron, confined for murdering his wife. Another
was Hennessy, confined for murder or mamlduahter, 1 forget
which, it was for killing his wife. And the third, I think, was
confined for larceny ; his name was Deblois.

Ques. Was it larceny or forgery?—Ans. He was said to be
guilty of forgery; but I think that his crime was larceny.

Mr. Musson—When were they pardoned ?

Mr. Smith—1I do not know the exact time; but I saw Cameéron
at large shortly after the close of the examination.

Ques What do you mean by the ciose of the examination :
Do you mean the close of the Commission >—Ans, Ch no! The
Commission was open after that.
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Mr. Brown—And while the Commissioners were yet .in
Kingston !

M. Clarke—Wo'nt it be better to take. the examination in
chief first, and then let . Mr. Brown cross-examine afterwards ?

Mr. Smith—It was some weeks after the close of the examina-
tion. .
Ques. Were there auy discharged or dismissed Officers of the
Penitentiary examined against you?—Ans. Yes, four or five,
On looking at the copy of my Petition to the House 1 find there
were ten.

Mr. Brown—How many did you first say?

Mr.. Smith—1 trust that some allowance will be made for any
inaccuracy of that kind, in consequence of the length of time
which has elapsed.

Mr. Brown—That is most important. ‘The witness. ‘says that
speaking from memory he cannot remember all that occurred,
but when the copy of his Petition is put in his hands to refresh
his memory he gives the exact number.

Mz, Smith—Those facts are given in my own wrmng mmy
petition.. On referring toit I find that there were ten keepers or-
guards who had been dismissed for improper conduct in the
Pemtenuary, who were. after their dismissal brought up to glve
evidence against me.

Ques. Did you ever see that document before 1—Ans, Yes, it
is a copy of my petmon to the House of -Assembly, which I sent
to you. :

(y’.l‘he documem was handed in, marked C. and fyled.)

Ques. For what purpose was it forwarded to me ?—Auns. For'
the purpose of being presented to the House.

- Ques. In whose hand-writing is it 1-——Aans. In mine.

Mr. Brown—Was it forwarded this session 7—Ans. No, it is:
dated 9th Augaust, 1852. .

Mr. Macdonald—Look at that document. ‘In ‘whose hand-
writing is that 7—Ans. In mine; it is merely a copy of my first
-petition, which I sent to you. -

Ques. This is dated 1850. For what purpose was it sent to
me {—Ans, For your private guidance.

Ques. Did these papers contain nothmg but the petmons
themselves?

Mr. Ferres—I want to ask is thls a copy of the petition; that
was sent to the House -of - Assembly, for you state that. 1t was
sent for Mr. Macdonald’s private use. :

Mr. Brown—DBoth ave copies:of the petitions.

Ans. The second-was not presented ; the one- dated 1850 was
presented, but I am not sure that the other was presented, .

By Mr. Macdongld—Did those papers contain. anythmg'else

F
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besides the ‘petitions themselves 1—Ans. I see-some references
here for your guidance, in case a Commlttee was appomte(i to
examine the petition. -

Ques. Those references then, Iundersta.nd were wntten on
the copies of the petitiou sent to me >~ -Ans. Yes.

Ques. I put that in to show that this memorandum was made
ut the time the memory was fresh. Were any of these dismissed
keepers and guards restored after the close of the examination?
—Ans, There was five of them restored. -

Ques. Did those parties who were restored give their ev1denc°
for or against you 7—Ans. Al against me.

" Mr. Brown—All the five P——Yes, all the five, and were all
called by the Commissioners, so far as my memory serves me.

.Mr. Felton—I would like to ask him why they were restored ?

Mr. Mecdonald—1)o you remember their names »—Ans. Yes,
thﬂr names were McCarthy, Gleason, Robinson, VVxlson, and
Keely.

Ques. Do you know who they were restored by >—Aus. No,
"Ido not; but [ think—

Mr. Brown—We must have positive evidence on that point.

Mr. Felton—Let him give his opinion.

- Mr. Smith---At the time they were restored, I should think
they were restored by the Commissionera.

Mr. Brown—Can’t we also think for ourselves >—Ans. I know
that at that time the Commissioners were Inspectors.

Mr. Macdonald—Were the Commissioners acting in any
other relation then, than that of Commissioners ?— Ans. Yes,
they were Inspecturs also of the Penitentiary.

Ques. Are those men in the Penitentiary service now L—Ans.
No, not all ; one, Robinson is not; he is a convict there, under a
sentence of imprisonment for five. years. Wilson and Keely have
been dismissed for bad conduct; after restoratlon. The otber
two are there yet; 1 believe.

: - Ques. Were there any discharged eonvicts exammed as wit-
nesses before the Commission ?—Ans. Yes, there were ' seven

‘ examined against me ; their names are in the report, but there is
one in addition, Milnes, whese name does not.appear in it.

Ques. Were there any witnesses examined on the preliminary
investigation, whom you could not procure to cross-examine,

-and some of whom had absconded from the Province >—Ans.
Yes, after they had been previously examined against me.

Ques. Was the evidence of any of those persons: rehed on- ?-—
Ans. Yes, as you wili find by the Report.

" Ques: Can you give me-the narnes of- any of those wnnesses ’
—Ans. Phetan, White,— - ,
Mr.- Macdonald—White was not a convict.
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Mr. Smith—Oh, I thought you asked me for the names of the
withesses, White was a ouaxd he was not a convict.

M. Ferres—Give us the names of the convicts first.

Mr. Smith—Phelan, Brennan,  Coté, Eliza Quinn.

Mr. Brown—You had better be certain of that—that her evi-
dence was used.

Mr. Smith—] am almost certain of it.

Mr. Macdonali—Were all these parties dxscharaed convicts?

Mr. Sinith—Yes. White, an ex-guard is another person who
was examined against me, and whom I could not get to cross-
examine, as he had left the Province before I could serve a notice
on him to appear before the Commissioners.

Ques. To refresk: your memory read that portion of your peti-
tion which intimates that threats were held out in order to obtain.
evxdence agamst you, and then say if that is so?—Ans, Yes,
it is.

Mr. Brown—I obJect to such a que~t10n as that being put, lt is
a leading question.:

Mr. Macdonali— have called the atlention of the witness-to
a paragraph in his:petition, and asked whether the facts stated
there are true or not, and he says they are.

Mr.: Brown—I ask Mr. Macdonald to put. his quesuon in
writing ; this is a cross-examination on the paper he refers to..

Mr. Macdonald——Thc Clerk will take the question down in
writing. .

Mr. Brown——Oh that is- perfectly fair, that is right enough.

Mr. Sanrborn—1It strikes me that.Mr. Macdonald can reach that
more- legitimately than by asking the witness to refresh his
memory by reading that petition. -He might as well ask the: wit-
ness to prave the whole document at once, as to ask him to pmve
that one paragraph is true.

Mr. Felton—There is no impropriety in askmu' the. w1tnesses
to.prove that that is true. ~ I don't see any obJectlon toit, .

Mr. Sanborn—1I think that Mr. Macdonald can reach his poins
as well another way.-

Mr. Felion—Baut is there any obJecnon to 1t ?

Mr. Sanborn—The witness having refreshed his memory cam
make his statement in his own words. .

Mr. Macdonald—I will ask the witness to read the paragraph.

. Mr. Smith—1 have done so. -

Mr. Macdonald—Having so refreshed your memory, I ask yoa
what is your ‘recollection of the facts mentioned. in that pax'a—
graph ?

I&r. Brown—I- think it: will be.Letter to divide ' the paragrapb
than to put the question in that shape.
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Mr. Macdonald—And if I do divide it, then you will say that I
am putting a series of leading questions. -

Mr. Brown—What I object to is this! Mr. Macdonald has
no right to ask the witness, ¢is this petition to be taken as
evidence ?” That is the point I wauat to reach. -

Mr. Macdonald—You did not write this down faisely I suppose:

Mr. Ferres—The whole document is before us-already.

Mr. Sanborn—1It is before us as written evxdence, not as-oral
evidence. That is quite another'thing.

Mr. Felion—It is put in as a piece of tesumony that should
‘have credit allowed toit, If it is put in as a simple:petition
it can only be considered as a petition ; but now Mr. Macdo-
pald thinks that it is entitled to- more credibility than that,
:and that the witness can establish the facts stated in it as true.
That being the case, I think there can be nothing objection-
able in askmo the witress in whose writing it is if he can
‘prove it, -If the’ witness is entilled to credit at all he is
equally entitled to credit when he says that one or two para-
graphs in that petition are true, and he is the more’ entitled
to credit when he has certain memoranda to oonﬁrm the
statements made in the petition.

Mr. Ferres—And he can be croas-exammed on them by
Mr. Brown, . -

Mr. Felton—Certainly. ‘ s

Mr. Sanborn—The petition it is true is in the w1tness ‘own
handwriting ; but after he has refreshed his memory I think "
.the proper mode is to take his evidence orally. To make Mr.
Smiith swear to that petition is-like 'making an attorney swear
‘o his plea, which I think that most attomeys Would be some-
vhat loath to do.

Mr. Maecdonald—I now ask the witness, after reading the :
“paragraph to which I have called your attention, do you be-
lieve the facts to be true >—Ans Yes, I believe every word to
be true.

Mr. Felton—You see we have a barren pxece of ev1dence 50
far.

Mr. Macdonald read the-facts to the Committee. - . . °
. Mr. Smith—The paragraph I refer to is in the followmg
‘%ords: “ Threats were held-out-by the ‘witnesses who ap-
"« peared in evidence against your petitioner, that-such. of the
“officers of the Penitentiary as should testxfy in behalf of the
«Warden would be removed from their 'situations; and.that
“npearly every officer of the institution who has ngen évidenee
~¢in favour of your petitioner- has- been: dxsmxssed from the
¢ Penitentiary by the Commlss]oners.” Gl
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Mr. Magcdonald—Will yon mention the names .of. those offi-
cers who 80 gave evidence in your behalf; and were so ‘dig
missed —Ans, :Their .names were Costen, Thomas: Smitl;
William' Smith, Manuel,: Martin, - Ballantyne, - Grays, Little,
Sexton, Somervxlle, McMahon, Tynor and Watt.

Ques. Were there any other officers ordered to be dismissed
who gave.evidence in your fayour? —Ans. Yes, there were
three others.of those who gave evidence in my- favour—Hor:
sey, the master builder; Bxckerton, the clerk, and Mrs.-Pollard;:
the matron.

Ques." Two of them are in the  Penitentiary now, are they
not? —Ans. Yes, two of them:; Horsey and Blckerton are:
there in the same capacity as. béfore ‘

"Mr. Ferres—You mean to say, I'suppose, that these people
were turned out?

‘Mr. Brown-—No; they feared to be turned out, and resigned.
That -is. it, is it not? |

Mr. Macdo*zald-—That ~was the case; -

Mr. Smith—They fearea to be dismissed, and Mrs. Pollard
knew that she was ordered to be dxsmlssed and' thetefore Te-
signed, I believe. "I -have no doubt of it. i

Mr.. Macdonald—Do you know who informed H. Manuel
that he was to be 'dismissed ?-

Mr. Brown——-Stop I.do not know what the rule of evidence
is, but Manuel can'be called himself.

Mr. Smith—He is dead. He died about two months since.

Mr. Macdonald—Who told Manuel that he was to be dig-
missed ’—Ans;  He told me that

- Mt. -Nanborn—1- think that the witness ought to be confined
to what comes within his personal knowledge.

Mr. Mucdonald—That is-good -evidence, now that Manuel
himself is-dedd.

Mr. Swmith—Henry Manuel told- me that Mr. Brown dis-
missed: him. -when -on- his way'to give evidence against Mé-
Carthy for perjury.

Mr. Brown—Don’t put that down, ‘I dom’t want that ques-
tion or answer to be put down y-but I will admit at ‘once that
I told Manuel the Board had dismissed him:

Mr. Ferres—You say thatiyou. do not want- that - answer 10
be put down ?

Mr. Brown—It.is not pertinent: The question is not legal.

Mr. Ferres—Mr. Brown admits, and is willing to:piit it.on
record, that-he told: Manuel- that he -was to ‘be dismissed.

Mr. . Mucdonnld—But-1 'want - to ‘shew the circumstances
under which Mr. Brown .told him that he ‘was to:-be dis
missed.
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Mr. Brown—There is another way you can take-of -shew-
ing that. - I object to the secondary evidence. If you do not
know how to do it, there is a 'way of getting. at it..

Mr. Sunborn—The witness can state anything of his per-
sonal knowledge, or his answer can be taken down and then
the objection to it.

Mr. Ferres—You must take down the question and answer,
and then state what the objection is. It will be impossible to
put the .objection.- down witheut shewing what the matter
objected to is.

Mr, Brown—I want you to instruct the witness that he can-
not answer any question except of personal knowledge.

- Mr. Ferres—Manuel is dead, and the witness has obtained -
this information from his own 11ps -That would be" received
as evidence in any Court.

. Mr. Brown—Here.is a statement that he heard from Manual
that he heard from me that he was to be dismissed. I ask if’
that is evidence that should be recorded ?

Mr. Stevenson—I understood you to say just now that you
had dismissed him. '

Mr. Brown—Of course 1.did. - I dismissed him myself.

Mr. Ferres—I don’t think it is possible to refuse the answer,
when Mr. Brown admits that he dismissed Manue] himself.-

“Mr. Brown—1 put -in this objection, and.would wishi to
have it recorded: ¢ Mr. Brown objects to the witness stating:
¢ anything that he does not know of his own personal know-
“ledge.” I can be examined as a witness with regard: to
what [ told Manuel. Of course if 1 was to admit that answer:
to be a good one, you could introduce: all kinds of secondary
evidence.

Mr. Felton—1It is a mere question of law—an abstract point.

Mr. Stevenson—I am not a judge of whether it is legal or:
not, but I don’t see, if the answer is pertinent to the queetlon,
Why we should not have it. 'The man who said he had been:
dismissed is dead, and if the answer is important I do not seé:
why it should not be recorded, no matter how illegal it may. be.

Mr. Sanborn—The ol)Jectlon is not to the quesnon, but to the:
answer being given.

Mr. Macdonald—The man is dead

Mr. Sanborn—That is not taken down.

Mr. Macdonald—The reason why I ask the question is this:
I-would mention to the Committee . that one reason why
hearsay evidence may be now objected to is that it is not ‘open:
to cross-examination ; and a second reason may be‘that: th
statement made by one party to the other was:not under oath;’
but Mr. Smith is under oath, and the guestion then. ansesﬁ
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whether the, statement of Manuel to'him is of importance. 1
think it is. . Of course I. do. not say that Mr. Brown has not
the right.to cross-examine Mr. Smith on -that point as well as
on any other growing ont of the evidence. -

Mr. Brown—The answer.to th'xsquebtzon is of no importance ;
but what I object to is that the witness should here report what
people may, have told him, who may have been told by other
people eight years ago.

M. Felton—I think it would be as well to be careful.

The witness was ordered to report his answer to the question.

Mr. Smith—Manuel told me that Mr. Brown had dismissed
him when-on his way to give evidence .against McCarthy for
perjury.

M. Brown—That is a new answer «1together.

Mzr. Ferres—It will all be struck out.

Mr. Felton—Strike it all out except that ‘Manuel is now
“dead.”

Mr. Brown objected to the entry of the evidence on the
minutes at all.

Mr. Sanborn—The rule that should be observed, I think, will
serve us in future. In this peculiar instance the answer should
be taken down, but in 99 cases out of 100 you can object to
the question.at once, and prevent it from being put. :

Mr. Brown—TIf you put that evidence down you may put in
any kind of evidence you please. -

Mr. Ferres—Mr. Wilson we are in a dlfﬁculty, and as you
have just come in we will require your assistance as the ques-
tion 1s a legal one. The answer given by the witness is
objected to by Mr. Brown, as it is not on the personal
knowledge of the witness. Now it is very clear that if he-did
not know finally that Mr. Brown had. dismissed him, but that
Manuel told him he had been dismissed by Mr, Brown, that is
o evidence.

Mr. Brown—My objection is not -to the answer but to.the
principle. Manuel told the witness. that I told him that: he
was dismissed.

Mr. Wclson—-—'l‘hat is not evidence at all.

Mr. Ferres—We are all agreed on that.

Mr. Brown—You say “we admit that” but yet you will put
it on the minutes.

Mr. Macdonald—You can’t strike the questx‘bn offi. Itisa
good one. The question is legal., You take that. down, and
then you state your objection, and that is first on the minutes.

Mr. - Wilson—The question is an improper one. . It ought to-
have been. put in'a different way. -

Mr. Macdonald—That is decided already.
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Mr. Wilson—I don’t think that the question-was'right.

Mr. Macdonald—State what rule of evidence- it mfnnges.

M. Sanborn—The objection of Mr. Brown was not put. down~
while the answer was.

Mr. Ferres—Several of the words of the answer were ertten,
when I stopped the Clerk.

Mr. Brown—Not half of the words were spcken by the':
witness when I protested.

Mr. Ferres—Several words were written before you spoke.

Mr. Wilson—An improper answer ought not to go onthe
minutes.

Mr. Felton—This all comes of your opposition ‘to what 1§
proposed yesterday. We ought to decide on every matter as it:
comes up, and then we could decide as to what ‘shail. appear
on the minutes or not; but you over-ruled me yesterday.

Mr. Sanborn—The only proper rule is to put the question on
the minutes, and then state that it is objected, and let it be‘
struck out.

Mr. Felion—That is a very good rule if people would' on1y~
kave the legal evidence.

M. Ferres—The Commitiee have taken the. responsibility of*
making up those minutes in a different way from what 1
should have done. You ordered me to put the objection of Mr.
Brown.on the minutes, and now you order me to strike. it out.

Mr. Sanborn—Oh no, you do not sirike out the objection. -

Mr. Brown-—It is quite true that under the rule adopted by
the-Committee you may put anything on the minutes. '

Mr. Felfon—It was determined that that objecuon of yours
should not be received. )

' Mr. Wilson —Suppose that that was Wrong and that we had
to deal with this case as it stood. If the witness cannot; the’
question according to the rules of the Courts of Law, as a Iegal
question it should not be put down.. Now, he says that he:
cannot answer the question of his own knowledge, but was
told by Manuel.. That is not evidence. :

Mr. Felton—You perceive that if you commence by takmg
down the question and answer you come to the rule mentioned
by Mr. Sanborn; and in such a Court as this that would- be a
very bad syetem ‘

Mr. Wilson—The Committee came to this determmatmn.
that they would only take down such ev1dence as Would be
evidence in a Court of law.

Mr. Ferres—Suppose that a lawyer put in a protest in a'»
Court of law, and the Judge says “l cannot-receive that,”
does the Judge permit it to go on the record? Does not the:
lawyer put it in his pocket again ¥
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Mr. Wilson—Yes; but I see grave objections to taking down
evidence that is not evidence.

Mr. Felton—I:agree with you, but what is sauce for the goose.
is sauce for.the gander. -

Mr. Stevenson - §.ask if the question'was put down, and if the’
answer was put down? ' ‘

Mr. Ferres—Yes. .

Mr. Brown—That is wrong. The. objection was not put
down in the order in which I gave it. A

Mr. Ferres—I beg to call your attention to this matter of fact,
Mr. Brown, that I have told you two or three. times the Clerk
was writing when I stopped his hand.. , ' .

Mr. Sanborn—I regard the question as a pertinent question,
and the answer would be a proper one if Mr. Smith could.give
it of his own knowledge. The objection J.understand. to be in
this way—that he did not know it of his personal knowledge ;
and [ consider that they should both rémain, and we cannot
reject it. o

. Mr. Ferres—How would this do? Let the question. stand,
and then say that ¢ the witness was proceeding to answer it
verbally, when Mr. Brown made his objection.”

Mr. Felton—But don’t you see that yon took a different course
yesterday ? :

Mr. Wilson—But what rule can you adopt’ with safety:but
the correct one? Why should.an irrelevant answer be taken
down by us-as evidence? . S

Messrs. Macdonald and Felton—No, it is not taken as evidence.
It mast be taken down, and then the Committee may decide that
it is not evidence. S : :

Mr. Mucdonuld—Now some of my questions were overruled
yesterday, thatis: not struck ont. It- was objected that  they
were put-as- leading. questions, and on that account they -were
overruled. S ‘ T S s

Mr. Sanborn—1It is often the €ase in a Court, that the witness
states the answer to a question before it is pos<ible: to object;
and you caunot erase the answer from the minds of the jury;
but it is regarded by the Court as not being evidence, and. this is
the course that you must take here. Otherwise tie actual'state
of the proceedings before the Committee never'could bearrived
at. S
Mr.” Wilson—How do the minutes appear now ?

The minutes were read.

Mr. Stevenson—On - the same principle that was’ admitted yes-
terday, I recommend that the paper putin by Mr. Biown to
which we object shounld be put in the minutes. . *X think that.Mr.
Sanborn is quite right.’
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Mr. Wilson—Let it appear on the minutes. Istand alone.

Mr. Brown—Do'nt you see the remarkable effect that will
have. The charge is there and I meet it; but if you put down
the answer and then order it to be struck out, Mr. McDonald can
insinuate any sort of evidence that he chooses.

The objection was sustained, and the answer ordered to be
struck out.

Mr. Macdonald--Then I ask the Committee to take down Mr.,
Brown’s admission.

Ms. Brown—Put it in these words: Mr. Brown stated -his
willinguess to admit that he had communicated to Manuel that
the Board of Inspectors had dismissed him, bat objected to hear~
say evidence as a matter of principle.

Mx. Macdona’d—Do you know who told Thomas Smith ¢

Mr. Brown—Thomas Smith can be produced I object to
the question.

Mr. Ferres—The witness can state any thing of his own
knowledge.

Mr. Macdonald—Do you know who told Thomas ‘Smlth that
he was dismissed ?

Mr. Smith—I only know from hearsay. L

Mr. Wilson—Then, the answer should stop there. That is
the proper way.

Mr. Macdonald—There he stops of course:

Mr. Macdonald—Was there any understanding between the
Commissioners and yourself as to their being examined them-
selves as witnesses?

Mr. Smith—Yes there was an arrangement  between the Com-
missioners and me, that 1 was to examine them personally on
my part.

‘Ques. What was the arrangement ?—Ans. The arranfrement

was that in any case where no other witness could be produced
they might be examined respecting the charges made against me
by the Commissioners.

Ques. Did you call Mr. Brown as a witness I—Ans. I did.

Ques. Was he sworn ?-—Ans. He was.

Ques. Did he not refuse to give testimony ?——Ans. He re-
fused to give an answer to any questions that I put to him.

Mr. Wilson——Pray, what part of the charge does that meet ?
I ask seriously to what part of the evidence that charge would
apply ?

Mr. Macdona?d—l put the quesmon for the purpose of shewing
the animus of Mr. Brown towards Mr. Smith. Mr. Brown was
sworn to tell the truth, and when sworn would not answer the
questions put to him.

Mr. Wilson—Is he char«red with that?
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Mr. Macdonald—It was a suppressio veri. (To Mr. Brown.)
It is quite true that you refused to give testimony.

Mr. Brown—Yes. '

Mr. Macdonald—1t is quite true that you were sworn?

Mr. Brown—Yes.

Mr. Macdonald-—W hat was the form of the oath?

M. Snath—1I think that the form of the oath was to this effect,
that he should a true answer make to all questions put to him.
Mr. Amiot told Mr. Brown to answer one of these questions ; he
said that one of the questions was a proger one as relating to a
a circumstance which occurred prior to the appointment of the
Commission, and he refused. The question was: “Did you at
any time prior to your appointment to this Commission, write,
speak, or print, any thing derogatory to my character as Warden
of the Penitentiary 7" :

Ques. What was the answer ?—Ans. The answer is fresh in
my memory.

My. Ferres—Do you object to this ?

M. Brown—I object to the who'e.

Mr. Wilson—Mvr. Brown was right to refuse to answer that
question. g ' -

Mr. Smith—Mr. Amiot, who was President of the Commission
at that time. thought it a proper question.

Myr. Macdonald—Refer to the printed report, page 236, charge
10, count 9, and also to appendix B, page 815.. Look to No. 4
in that Appendix, what does that purport to be ?—Ans. It pur-
ports to be a letter from the Surgeon of the Penitentiary to the
Warden, dated 24th January, 1848, as follows :—

Kingston, 24¢h January, 1848.

Sir,—In order to enable me to form a more correct opinion
with respect to the mental state of convict James Brown, it
would be requisite that 1 shonld be acquainted with the several
amounts and description of punishment, inflicted for the offences .
committed by him since his admission into the prison ; and I beg
to submit that instead of calling on all the keepers and guards to
answer such questions as I might put to them touching this case,
it would be more convenient if 1 were furnished with the.names
of the officers who reported the convict on the various occasions
of violence for which he was punished. o

(Signed)  JAMES SAMPSON.
To H. Smith, Esquire, , S

Warden, P. P. )

[By Mr. Macdonald]—Was that letter produced before the
Commissioners on the examination under that Court ?#—Ans,. It
was not.
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Ques. Was a copy of it produced —Ans. A partial copy.

Ques. Who produced. it?~—Ans. The production wasin the
original statement. of chaxges against the Warden. That was
the only production. '

Ques. Was there any discussion before the Commissioners on
the subject of that letter, and if so staie the nature of it?

Mr. Brown—What has this got to do with it?

Mr. Ferres—I do’nt know.

Mr. Macdonald—1 think that the answer will shew the direct
proof.

Mr. Smith—1 made an objection to the letter as it appmred
in the book of charges, as it was merely a garbled extract, only’
ahout half the letter having been given, by which it was mdde
to bear quite a different meaning from what it would have ex-
hibited had the whole letter been given. Tam not aware of any
particular discussion before the Commissioners respecting the
letter ; bat I stated to Mr. Brown that the copy served on me
was merely an extract. Mr. Brown replied that he could assure
me it was a true copy, and that he had taken it frem the
original.

Ques. A true copy of what?—Ans. A copy of the whole letter,
that he had it from the original. I told him that was impossible,
because I had the original in my pocket. I produced ir, and
shewed that he had omitted all the words after the word + Prison-”
He then replied that I had no. right to keep a docament belong-
ing to the Penitentiary in my possession. [ told him the reason
why I had so kept it was that I thought I should have occasion.
for it after seeing the copy as written by Mr. Brown in the book
of charges. [ wanted that letter to appear in full on the minutes.

Ques, Was the statement of Mr. Brown that the copy in the
book of charges was a copy of the whole letter, true or ‘untrae ?
—Ans. [t was antrue.

Cues. Was the statement of Mr, Brown that he had copled
the letter from the omgmal tmn or untrue >—--Ans It was
untrue.

Ques. Could he by any possvblhtv ha.ve obtained « copy of
the letter from the original ? e

‘Mr. Sanborn--These are leading questions. ‘

Mr. Macdonald—You~ can put leading questxons after the
the majn question,

Mr. Smith; (In answer to the question.) No he ‘could not.

Ques. Was any party, or were any parties present at the
time of this conversation except the Commissioners and your-
sellP-—Auns. A witness was present, Mr. Hopkirk, o

-The Cowmmittee then adjourned.

-
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Nineleenth Day—Thursday, 10th April, 1856.

The Committee met at 10 A. M.

Presext :i—The Chairman, Messrs. Wilson, Sanborn, Clarke,
Stevenson, and Masson.

Minutes of last meeting read and approved.

Examination of Mr. Smith resumed.

[By Mr. Macdonald.]—In what capacity was Mr. Francis W.
Smith in the the Penitentiary "—Ans. He was kitchen-keeper.

Ques ‘What swere his duties?--Ans. His duaties were to
receive the provisions, and see them served out to the convicts
when they were cooked.

Ques. What was the position of Mr. Chase in the Pen.tentlary’
—Ans. She was assistant matron. ,

Ques. Was convict Reveiile under her charge ’—Ans. She
was under charge as assistant mation.

Ques. Did any of the witnesses object to the manner in whnch
Mr. Brown put down their answers ~—Ans. Yes. Mur. Brown
said on such occasions that the words put down by him as the
evidence of the witnesses objecting bore the same meaning as
the words the witnesses wished to be taken down.

Ques. Were the necessary alterations made in all cases P—
Ans. Yes, in some instances they were.

Ques. When >—Ans. When the evidence was read over iv
them; and in those cases where they believed Mr.: Brown’s
statement of the evidence was correct they did not object to
sign.

g]\'fr Brown—1I object o that answer, Those witnesses c:_m
be produced.

Mr. Smith—1I speuk to what I heard myself.

Mr. Ferres—Thenin point of fact they were all made nght.

Mr. Smith—I do’nt know about that,

Ques. The evidenre was altered in some cases:? -—Yes, in
sorne cases when witnesses complained - their evldence was
altered.

Ques. Were there not continual altercations between Mr.
Hopkirk and Mr. Br8wn, as to.the manner in which Mr..:Hop-
kirk’s evidence was taken down ?—Ans. Yes, very trequently.;

Ques. Do you remember any conversation or expression ‘ade
use of by either Mr. Bristow or Mr. Brown on some such‘case ?
—Auis. Yes, some conversation took plice, I.think it was prior
to any objection beiig made by Mr. Hoperl‘, Mr. Bristow:looked
over the book: of evxdenoe and sald to Mr. Brown, 8 that w:ll
answer -your purpose.”’

Ques. For what purpose did yau send your petmons to ine?



94

—Ans. I sent them in the expectation that you would present
them to the House of Assembly.

Mr. Ferres—Did he send both to you? Which do you refer
to?

Mr. Macdonald—He sent me three I think. 1Irefer to the two
laid before the House. '

Mr. Smith—1 sent them for the purpose of being laid before
the House of Assembly, in the hope that a Committee would be
appointed to enquire into the allegations contained in them.

Mr. Macdonald—Did you instr act or authorize me to apply for
such a Committee P—Ans. 1 dil

Ques. Did you instruct me as to the truth or untrath of the
allegations contained in the said petitions?

M. Brown—1 don’ see what this has to do with the charges
against me; let the question be put down. 1 object to the
answer to that question, and to the question as well

(Mr. Felton here entered the room.) ‘

Mr. Macdonald—It appears to me 1hat thisis the most extraor-
dinary objection that could be brought up. The Commitiee
knows full well the circumstances under which the Committee
was formed. I made those charges eight years ago, and I want
to show to the Committee and to the country that 1 was instructed
to make them. I thiok itis a mere matter of fairness that I
should prove this by evidence ; and that itis due to myself' that
Thave the right to put it in.

Mr.  Wilssn—You say that you were mstructed seven years
ago to.make those charges—why did you not? .

M. Macdonald—They were made. =

-Mr. Brown—That is just the point I object to,

Mr. Wilson—You say that those charges were true—that is
what you ought to go into. - This is- the snnple busmeqs 1o
prove those charges to be true:

Mr. Macdonald—I called this witness for the purpose of shew
ing that they are true.

Mr.. Sanborn—This does not appear to' be within our juris-
diction. Mr. Macdonald has charged Mr. Brown with four -
distinet crimes, and anything that tends to prove his criminality
under those charges ‘is legitimate ev1dence but anythmg that
goes beyond that cannot be received.

M. Stevenson—I am surprised to- hear any:person ‘argue that
~we are confined to the technical meaning of the words in the -
- order of reference. Were we not, most “of us, in the House,
when the order of the reference was made ; ‘andwe know the
circumstances under which it was made. * When the Com-
mittee first met, it was intended to call Mr. Macdonald: -and
ask whether he could prove the charges of his personal know-
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ledge and good report; but it turned out that he knew no-
thing of the case of his own knowledge, for he was not present
at the sitting of the Commission, could not be present on ac-
count of the rule excluding all strangers; and, in fact, was
not allowed to be present. No person then could suppose that
he knew anything about it of his own knowledge ; and every
circumstance brought underthe cognizance of the Committee
shews thut he could only have known it {from the information
derived from others. He founded the charges on the instruc-
tions furnished to him by others; and I think that the question
is quite relevant the charges.

Mr. Felton—If we look at this matter in the interest of Mr.
Brown, or in the interest of Mr. Macdonald, we must in either
case coine to the conclusion that this is a question which ought
to be put. In the first place, looking at in the interest of Mr.
Brown we heard Mr. Macdonald say that these charges were
not new ones made by him, that they were made in the face of
the House, and in the face of the country eighi years ago.
Now if it be true that these charges were made openly, and of
course with reference to the -only published document of the
Committee at his comniand—the printed report—it was open
to Mr. Brown to have contradicted the facts as stated at that
time by the production of some testimony, the proof of which
was in his own keeping. Now, if he has allowed this docu-
ment to go forth to the public, notwithstanding those charges
as the true report of the proceedings of the Commission, then
I think that this question has a very important connection with
the matter in hand.” Now, it is all very well to say that Mr.
Macdonald is not on his trial. I say distinctly the contrary. 1
think it is quite clear that in order to his justification, having
made those charges, that he should be allowed togoon. 1
look on it in this light—-if he were told several years ago that
these charges were true, and could be proved, he is quite right
in producing such evidence as will bear them out.  There is
another light in which-it may be viewed; it is- very difficult
to prejudge what he is geing to prove ; in order to aseertain
whether this witness states the truth now, it is right to find
how nearly his statements made now agree with the state-
ments that he made eight years ago; and if we find that they
are the same, then we have the supposition that. those state-
Iments are correct.

Mr. Wilson—What has the answer to this question to do
with these charges? : & : :

Mr, Sanborn—Suppose that it is- admitted, which of the
charges does it prove ? : o

Mr. Fellon—Suppose what is admitted ?..
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Mr. Wilson—Suppose it is admitted that he instructed Mr,
Macdonald as to the truth or untruth of the allegation contain-
ed in the petition, what has that to do with the charges before
us?

Mr. Macdonald—We are both on our trial here, both Mr.
Brown and myself, and it is but right that I should have the
opportunity of going into this evidence.

Mr. Ferres—Mr. Macdonald stated in the House openly
that he did not make those charges of his own personal know-
ledge : and he wants now to shew that he was actuated by no
personal feeling in making those charges; that he did it asa
matter of duty, and that he was instructed to make them ; that
he has not made those charges recently of his own personal
knowledge ; but that he had been instructed to make those
charges by those who did know ; and I think it but right to
Mr. Macdonald that he should have an opportunity of shewing
this.

Mr. Brown—There is no end to the evidence that it will be
necessary to bring.

Mr. Ferres—We have no business to judge where the end
of the evidence will be given. We must sit here as long as it
is necessary to obtain the evidence necessary to enable us to
come to a decision.

Mr. Macdonald—As you have Mr. Brown’s objection, I want
you to state my answer to it.

Mr. Brown—You want a regular speech then to be
reported. :

Mr. Ferres—Do’nt object until you have heard what is
proposed, .

Mr. Macdongld—I merely want this answer to be put down:
¢ The question is relevant asto all the charges, inasmuch as
the answer tends to justify me in having made those charges,
by the instructions and on the authority and statement of the
witness.” ] see the object of Mr. Brown very clearly—he
wants his reason to be taken down, and then have it noted
down withont giving me an opportunity of answering it, and
thus place me in a false position before the country and the
House.

Mr. Stevenson—TI object to the argument being allowed to
appear on the minutes at all.

Mr. Brown—I have no objection to put in a simple objection,
this way; that I object to the question as it appears on the
minutes as being irrelevant.

Mr. M«cdonald—That is the whole question of the argu-
ment.

Mr. Stevenson—That is why I object to it.
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Mr. Sgnborn—This is a very objectionable course for the.
Committee to adept. The minutes are going to be a state-
ment of pleadings from beginning to end.

Dr. Clerke—It is not going to be; it is that now. Read
these minutes and you will find that it is already the case.

Mr. Sanborn—I am sure that Mr. Macdonald himself will
not say that it is the usual practice in the courts of law to do
what he now proposes; and we have agreed. to be bound by
that practice.

Mr. Macdonald—It is the practice with us every day. In
nisi.prius cases the objection and the answer are always put
down. ‘

M. Brown—-—Then if Mr. Macdonald is allowed to put down
his answer, I should make this statement “that the Con-
mittee. had certain charges remitted to them to inguire .info,
that these charges are against him (Mr. Brown) and mot
against Mr. Macdonald, and that if the evidence proposed by
by this question is received it will open up to the Committee
2 new and voluminous subject of inquiry not at all within: the
scope of the Committee.” .

Mr. Ferres-—Shall this statement go on the record ? 1

Mr. Wilson—]I have no objection.

Ques. Then shall the question be put to the witness ? 7 :

The Committee divided on this point, and it was carried in:the
affirmative ; yeas, Messrs. Clarke, Stevenson, Masson, Felton,
and Ferres; nays, Messrs. Wilson and Sanborn. .

Mr. Ferres-—I‘he question is this: Did you instruct me.as’'to
the truth oruntruth of the allegations contalned in the saxd petx»
tions ?

Mr. Smith—1 did.

- Mr. -Macdonald—What did you tell' me ?——Ans L sald l' had
every reason to believe I could easily substamlate every allega-
tion in these petitions.

Ques. Did you, or did you not, send to me notes of’ the evi-
dence, and of the references with which I could so prove the
allegations contained in the petitions ?—Ans. I furnished you with
the petitions. marginal notes containing the hames of the witness-
es.and 1eferences to the report upon which I could substantlate
the allegations of the petitions.

Ques. 'Will you look at a. copy of the petmon I now }‘and to
you, with the clauses numbered and verified by your: mmals [
Ans. Yes.

Mr. Ferres—-—Stop We have.- not had this prmted petmou
before.. ..

Mr.. Macdonald—-—'l‘ben T w1!l ask the witness. lel yoxx
look in the printed petition now: produced -marked: D, at’ the

G
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clauses numbered from 1 to 11, and verified by your initials, and
say whether I was or was not instructed by vou to make the spe-
cific charges therein contained.

‘Mr. Brown—1 want the cletk to put down that I make the
same objection to this that I did to the other question.

Mr. Ferres—The objection is overruled on the same division.

The question was then repeated, and

~ Mr. Smith said, you were instructed to make those charges.

Mr. Macdonald—Does this petition contain anything which
in your opinion is incapable of proof ?

Mr. Brown—I1 object to that question. Why is it incapable
of proof? s it true or untrue? 1 don’tknow the legal rule; but
I think this question ought not to be put.

Mr. Sanborn—Itis objectionable on every ground.

- Mr. Macdonald—I| repeat the question as follows: Does this
petition contain anything which, according to the best of your
knowledge and ability, is untrue or incapable of proof?

- Mr. Wilson—TI think that question ought not to be put, for this
plam reason, that you are attempting to prove the allegatmns of
that petmon by his assertion of his belief.

Mr. Macdonald—This is the same objection, of course, whlch
Mr. Brown made before.

Mr. Brown—I object to the question now.

Mr. Sanborn—It appears to me very strongly ob;ectxonable
It is proving wholesale the whole amount, and not swearing to
it exactly, but giving it as a matter of opinion. It is monstrous,

Mr. Ferres—I1 do’nt believe that it proves a single word in the
petition. It merely proves that Mr. Macdonald was rlght in
taking up the petition, and asking for a Committee.

Mr. Sanborn—Even on that ground I do not think that the
question is one which should be put to the witness. It will be
impossible ; it is useless to attempt to carry on’an examination
if we put such questions as this.

Mr. Macdonald repeated the question as he proposed to put it
to the witness.

Mr. Brown—I object.

The Committee divided, and the objection was overruled, yeas,
Messrs. Felton, Stevenson, Masson, and Ferres ; nays, Messrs.
‘Wilson and Sanborn.

‘The clerk then proceeded to take down the answer of the
witness, from the dictation of the Chairman, when he was inter-
rupted by Mr. Brown.

‘Mr. Brown—I object to this. You (to the Chaxrman,) bave
turned round several times when the clerk is writing down the
evidence, and suggested words that the witness did not think of.

- Mr. Ferres—Take that down. :
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Mr. Wilson—Before that is taken down, it is necessary to pat
down the words suzgested to the witness.

Mr. Ferres—I desire to see it taken down, bscause it is not
trae,

Mr. Brown—It is true. )

Mr. Felton—It is but right that those words used by Mr.
Brown iun the presence of the Committee. and which he would
not have been allowed to use in the House, should be taken
down. :

Mr. Ferres—If the witness gives an answer that I do not clear-
ly understand, I want him to explam his meaning ; and I want
it pur on the minutes in such language that there can be no
misunderstanding.

Mr. Wilson—The dificalty arises from this : Mr. Brown thinks
that the Chairman has not used words which convey the same
meaning as those used by the witness.

Mr. Masson—Do you mean to say that I should not have the
right to ask Mr Smith what he said 1

Mr. Brown—Most undoubtedly.

Mr. Masson—Ift that is the case why should not the Chairman
have the same right.

Mr. Felton—1 would like to know who has interrupted wit-
ness, or suggested questions more than Mr. Brown himself?

The wituess then answered the question: It contains nothing
but what is true to the best of my knowledge and beliet, but in
consequence of the absence and death of some of the w:meeses,
who could have proved the allegations therein contained, itis
impossible to say whether they are all now susceptible of. proo£.

Mr. Macdonald—1 now close the examination of Mr. Smith.

Mr. Smith withdrew, and Mr. Edward Horsey was called.

Mr. Edward Horsey ot Kingston was called,—and in answer
to questions put from the Chair, stated,—I am .Architect and.
Master-builder to the Penitentiary, at ngston ; 1 have been so
since September, 1846.

By the request of Mr. Macdonald, the evidence gwen by wit-
ness betore the Commissioners on the Penitentiary enquiry, was
read over to him in full, and the examination was then proceed- .
ed with. '

The evidence was read over tc me at the.time it was taken
before the Commissioners 1 believe, speakmg from recollection
1 did not read it myself; it was read over to me.

Mr. Macdonald called the witness’s attention to the foﬂowmg
passage, page 1188, lines one to six inclusive :—* The ordinary
“run of stone-cutting work done in the Penitentiary, is betier
“ than the ordinary run of work outsxde, here, the stones are
* cut with sharp edges, which lay close in the wall ; but ouiside,
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they ave not so particular: would say the difference in the cost
of work is 25 per cent.”

[ By Mr. Macdonald]—Did you convey to the Commissioners,
on which side the difterence of cost lay !—Ans. Of course it was
25 per cent. better than work done by contract, and w.rth that
much more.

Ques. 1}id you convey to the Commissioners your oninion as
to the comparative cheapness of the worls in money 7—Ans. I
did.

Qaes. What did you convey to the Commissioners as the com-
parative cheapness of the work 7—Auns. Why, of course, it would
be 25 per cent. more.

[By the Chairman]—Do you mean to say that the work by
copvict labor is 25 per cent. better in quality, at the same price
as contract labor 7—Auns, Ido. ‘

{By Mr. Macdonald]—By the words, “diffcrence in the costs
of the work is 25 per cent.,” as stated in your evidence, did you
intend to convey to the Commissioners that the cost of conviet
labor was 25 per cent. more than contract labor —Ans. I mean
to say it was worth 25 per cent. more than contract work.

Tie Committee adjourned until 10 o’clock, A. M., to-morrow,

Twentieth Day—Friday, April 11th, 1856.

Present :—The Chairman, Messrs. Stevenson, Masson,
and Sanborn,—4.

The Hon. Mr. Macdonald and Mr. Brown, were present.

Henry Smith, Esquire, cross-examined by Mr. Brown :

Ques. On the first assembling of the Penitentiary Commis-
sioners at Kingston, did you meet them, and did they explain
to you the course they intended to pursue in conducting their
examination into the state of the Penitentiary >—Ans. They
might have done so; but, at this distance of time, I cannot
recolleet. T .

Ques. Did the Commissioners read over to you, at a meeting
you had with them, the following'minute of the course they’
intended to pursue : “ That no evidence should be received,
¢ except on oath or affirmation ; that the answers of witnesses
« should be put down in full; and the questions when required ;
* that all witnesses shall be examined first by the Chairman and
afierwards by the other Commissioners in'turn ; that no person,
« shall be present when witnesses are under examination but the.
« Commissioners; that when any charge is considered to be sub-
« stantiated by the Commissioners, the party implicated shall be.
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“informed of ihe nature of the complaint against him; if he
¢“denies the truth of the allegations. and demands that the wit-
“ nesses may be cross-examined by him, he shall be entiiled to
¢ that privilege ”—Ans. I do not recollect having ever heard
such a minute read. ‘

[By Mr. Masson.]—Were you ever served with a copy of the
minute now read >—Ans. I do not recollect having ever been
served with such copy, and my impression is, I never was.

Ques. Pleasc refer to the following passage in page 14 of the
minutes of thé Commissioners, and say if it is a correct minute :
¢ At 10 o’clock, Mr. Hopkirk, Inspector, and Mr. Smith, Warden
¢ of the Penitentiary, had an inierview with the Commissioners,
¢ which lasted until 12 o’clock. They were informed of the
¢ cotirse the Commissioners had determined to pursue in the
¢ examination of charges against the officers of the Penitentiary,
“ with which they expressed themselves highly satisfied ?”—
Ans. I think that such a meeting did take place but I never
expressed myself highly satisfied, as I believe there was a pre-
determination to deprive me of my office. ,

Ques. When the Commissionérs had completed ' their pre-
liminary examinations into the state of the Penitentiary, did
they extract such portions of the evidence as appeared to affect
you, and transmit them to you for such explanations as you
might see fit to offer ?—Ans. 1 was served with a copy of certain
chargs made against me by the Commissioners, who acted at the
same time as judges in the case; in the evidence to support thoge
charges, garbled extracts were made of the evidence said te
support those charges. A o

Ques. Did you receive the said extracts on the 23rd Sept.,
1848 >—Ans. I received them sometime in the fall of 1848;
but do not know the exact date. A A

Ques Have you no means of ascertaining the precise date ?
—Ans. No; unless by reference to the letter accompanying
those charges; I see, by reference to the printed Report, the
date iwas September 23rd, 1848, : o

Ques. Did you commence calling wifnesses in explanation
of thé firsi four charges, on 9th October, and continue every
day until the 28th October 7—Ans. Very possibly I did ; but
am not cerfain. ' , .

Ques. Did you re-commence calling witnesses on the 10th
November, and conlinae until the 151k November—did you
resumé your defence on the 28ih November, and continue
daily, with bui four days” intermission, up to the 19th Jarinary ?.
—Ans. | catinoi sayasto the dates =~ .

Ques. Have you no means of. asceriaining?—Ans. I have
no means of ascertaining here. ' o
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Mr. Felion, a member of the Commiitee, entered. . .

'Ques. When the extractsfrom the preliminary examinations
were transmitted to you by the Commissioners, did they inform
you by letter of 23rd September, 1848, as follows :—* You will
“ have every assistance in the prodnctmn of witnesses which
“the Commissioners can give you, and you will be entitled to
“re-produce the same witnesses if you think proper, or any
“ others you may require, if it should be found impossible to
“ procure the attendance of any of the witnesses who have
“given testimony against you, the evidence of such parties
“ will only be used against you as cormoborative testimony ?”’
—Ans. Yes; I recollect something of that sort coming 1o me,

Ques. Did the Secretary of the Lomm15~10nerq Wrntn you on
the 7th October, before commencing your defence, to furnish
him with a list of your witnesses in sumethmg like the ‘order
you desired to produce them, so that subpenas might i issue
for their attendance ?—Ans. I believe he did. :
~ Ques. Did you furnish such lists of witnesses from time - {o
time to the Sceretary of the Commissicn and did he issue
subpeuas for the parties. you designated ?—Ans. 1 think not,
because 1 could produce my own witnesses without a subpaana.

Ques. Do you mean that you never called on the Secretary
to produee witnesses for you !—Ans. 1 cannot recoilect that
ever did ; I might have called upon the Secretary to subpena
two or three witnesses who had been privaiely examined
against me in order that I might cross-examine them. )

Ques. ‘Did you call on the Secretary to summon any wit:
ness who was not summoned as you desired ?—Ans. I do
not know; I cannot tell as the subpceuaa were not placed in
my hands, =

Ques. Did you call upon the Secretary to summon any
witness who was not produced #—Ans. 1 do not think T called
upon the Secretary to sammon any witness Wno was ‘not
produced. .

Ques. When you had closed your. defence on 1he ﬁrqtl foar,
charges, with the exception of recalling Maurice Phelan;
Eustache Coté, Eliza Quinn, James Brennan Thomas Herne,
M.B. White, and Henry Robinson, who had given evidence
in the preliminary examination, was it agreed between you
and the Commissioners ¢ that in as iar as. the first four charges :
“are concerned, the Warden shall dispense with the re-examin-
“ation of these witnesses, and that as regards the said four
“charges the Commissioners shall not use the evidence of the
“said witnesses in making their Teport 10 the head of the;
% Government ?’—Ans. Yes. . o

- Ques, Was the evidence of any of these pames used agamst
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you by the Commissioners in reporting on the first four
charges ?—Ans. No.

Ques, Was any such agreement made in regard to any
witnesses examined in the preliminary enquiry upon the last
seven charges, as had been made in regard to the first four?
—Ans. I recollect of no agreement being made with regard
to the absence of the witnesses upon the seven remaining
charges.

Ques. Did you call for the production of any witness examined
in the preliminary examination on the last seven .charges, who
was not produced —Ans. 1 have answered that question already.
I have already said I did nat.

Ques. You have stated in your direct evidence that Maurice
Phelan absconded from the Province after being privately ex-
amined against you; at what date do you allege Te so abscond-
ed?—Auns. 1do not recollect the prectse date, but it was before
the time | wished to cross-examine him.

Ques. How do you know that he absconded ? Ans. [ wasso
informed by an officer of the Penitentiary.

Ques. What was the name of that officer !—Ans. Thomas
Costen. 1 think also Dr. Samjpson mentioned it.

Ques. Did you apply to the Commissioners to issue process
for the production of Phelan?—I did not, as I thought it- was
useless.

[By Mr. Felton]—Is Maurice Phelan, respecting ‘whom you
have given testimony, the same Maurice Phelan who is named
in the minutes of the Penitentiary Commissioners of the 27th
June, 1848 >—Aus. [ believe that is the same man. He formerly
was a convict in the Penitentiary.

[By Mr. Brown]—When you say that Phelan absconded do
you mean that he fled the.country on account of crime ’——Ans.
No, I do not.

Ques. What do you mean, then7—Ans. I mean he lefl‘. the
country, as 1 said before.

Ques. You have stated in your direct evidence that James
Brenpan absconded from the Province after being privately ex.
amined against you; at what date do you allege he so abscond-
ed >—Ans. | cannot tell the date, bat I make the same answer
as I did before with regard to Phelan.

Que~. How do you know that Brennan absconded ?—Ans. By
being informed by some of the officers of the. Pemten,uary, but
by whom [.cannot recollect. .

Ques. Have you no means of recalling to memory the names
of the officers who so informed you ?— Ans. No, xt was the general
subject of conversation.

Ques. Did you apply to the- Commxssmners to issue. process
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for.the prodaction of Brennan?—Ans. No, 1 did not, and for the
same reasons I have stated with regard to Phelan.

- Ques. What did you mean when you said Brennun had # ab-
sconded 7””—Ans. That he had left the Province.

Ques. You have stated in your direet examination that Eliza
Quinn absconded from the Province after being privately exam-
ined against you; at what date do you allege she so absconded ?
—Ans. The same answer as I gave with respect to the other
absconding witnesses.

Ques. How do you know that Eliza Quinn absconded 7—Ans.
By common report.

Ques. Did you apply to the Commissioners to issue process
for the production of Quinn ?— Ans No, for the same reasons as
before stated with regard to the others,

Ques. When you stated in your petition, which you have put
on file, that many of the witnesses examined against ‘you in the
preliminary enquiry, absconded from the Province, and that you
had no opportumty of examining them ; to what witnesses “did
you refer —Ans. I referred to Brennan, Cote, Phelan, Ehza
Quinn and White.

Ques. When you stated that Mr. M. B. White absconded from
the Province, after being privately examined againstyou; at
what date do you allege he so absconded ?—Ans. The same
answer as with regard to the other witnesses.

" Ques. How do you know that Mr. White absconded ?—Ans.
I was informed so by some of the Penitentiary people, who knew
the fact.

Ques. Will you please state who were those “ Penitentiary
people ?’—Ans. 1do not recollect; it was generally mentioned
“that White had gone, and that I could not get him.”

Ques.  Did you apply to the Commissioners to issue process
for the production of Mr. White 7—Auns. No, for the same reason
I before stated with regard to the other witnesses.

[By Mr. Felion.]—Is Michael B. White, of whom you have
spoken, the same Michael B.  White named in the minutes of the
Pemtentlary Commissioners on the 28th June, 1848 ?——Ans It
is the same person. -

[By Mr. Brown.}—You have stated in your direct examina:
tion that Mr. M. B. White, an ex-guard, was privately examined
against you, and *left the Province before you could serve a
notice on him toappear before the Commissioners ;” did you, then;,
serve such notice on the witnesses ?—Ans. I'did not, for the same
reason' as | have stated with regard to the others.

: Ques. Was it arranged, before you commenced exammmg
your witnesses, that “the Secretary should read out the answer
“to each question as he had written it, and not proceed until the
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“witness and the Warden were satisfied that the answer wag
«correctly taken down ?’—Ans. Yes.

Ques. Was this practice strictly followed during the the
examination ?—Ans. Yes, as far as reading out of the evidence,
but in some instances the evidence was not correctly taken down,
and was afterwards altered.

Ques. What do you mean by “ altered,” was it made right to
the satisfaction of the witness and yourself before proceeding to
the next question >—Ans. It was, so far as I could _]udoe by the
reading by the Secretary.

Ques When the evidence of each witness was closed for the
time, was it not all re-read to him, amended to suit-him, and a
distinct assent to its correctness asked and. obtained in every
case P~—Ans. It was read over to him as I stated in my.previous
answer, and being so read, the witness apprared satisfied ; 1
could not tell whether Mr. Brown read it over correctly as 1 did
not see the evidence.

Ques. Were you present while the witnesses were bemo ex-
amined, was one line of evidence taken in vour absenre >—Ans.
A great deal of evidence was taken in my absence.

Ques. Do you refer to the preliminary examination ?—Ans. l
do refer to the preliminary examination.

Ques. Do you refer io the examinations taken after the ex-
tracts trom the preliminary evidence were transmitted o you?
—Ans, No; with the exception of one or two questions put by
my son, by the consent of both parties.

Ques. Were there not at least three Commissioners always
present while evidence was being taken —Ans. I do not know,
as I was not present at the prellmmary examination.

Ques, When you were producing evidence on your defence
before the Commissioners and during the cross-exzmination of
your witnesses, were there not at least three Commissioners
always present 7—Ans, Yes.

Ques. Was not the entire evidence taken down by or for you,
as it proceeded ! —Ans. Yes, as far as Irecollect ; I did not read
the evidence taken down for me.

Ques. As the Secretary read What he had written to each
witness, did you not compare it as he proceeded with your copy ?
—Ans. I did not, but the Clerk who wrote it did.

Ques. Did you not frequently make suggestions in amend-
ment of what Mr. Brown had written, before signatire L—Ans.
~1 do net recoltect having made any suggestions whatever,

Ques. Did you in any one case point out an amendment of the:
evidence which was not referred to the witness, and, if susiained
by him, corrected in the book before szgnature ’!—-—An‘e. Ido nOt
recollect T ever did. © ; e
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Ques. Was not your assent distinctly asked and obtained by
the Commissioners, to the correctness of what was written down
as the deposition of each witness ?—Ans. Not in all cases.

Ques. [n what cases was this not done?—Ans. I cannot
recollect, as the number of questions was so great.

Ques. Was not your assent distinctly asked and obtained by
the Commissioners at the close of each witness’s deposition to the
correctness »f what was written down in said deposition ?—Ans,
Not in all cases.

Ques. Can you designate one case in which this was not done?
—Aus. I can not.

Ques. When the assent of the witness and your assent had
been asked and obtained to the correctness of the record, did not
the Secretary in every case attach the following or precisely
similar words to the end of the deposition? ‘¢ The foregoing
¢ evidence was read aloud, Mr. Warden Smith declared the
“ evidence correctly taken down, the witness did the same, and
“signed it ”’—Ans. My assent was not always asked as to the cor-
rectness of the record ; and whether the Secretary attached to the
evidence the words stated in the question I do not know, as I
did not read the book of evidence. :

Ques. Did the Secretary read aloud the words quoted in the
last qnestion in every case at the close of each deposition ?—
Ans. No, he did not read out them out in every case.

Ques. Did he generally do so?—Ans. He did upon several
oceasions. :

Ques. Can you designate one instance in which he did not d
so?—Ans. No.

Ques. Did each witness subscribe his name to his depositions
after it had been read over to him ?—Ans. I do not know.

Ques. What did you mean by the following sentence in your
petition? “That in many instances the testimony given by
 witnesses was taken down differently from what it actually was,
“as the various alterations, interlineations, and erasures in the
“ minutes of evidences will sufficiently show ?”—-Ans. I meant
that in the first instance the evidence was taken down incorrectly,
bat that it was afterwards altered in consequence of the dissatis-
faction expressed by the witnesses as to the correctness of the
manner in which their testimony was taken down. :

Ques. Did you' mean that those ‘alterations, interlineations,
¢ and erasures,’” were made in open Court, in your presence,
and before the witnesses subscribed their depositions >—Ans. 1
did. , : : :
Ques. Was there any instance in which Mr. Brown refused to
alter the evidence of any witness as taken down by him when
insisted on by such witness >—Ans. Mr. Brown refused to alter
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evidence as taken down by him, saying, “that what he had
‘“ written down as their evidence implied the same as given in
‘ the exact words of tne witness,” but on the wituess’s refusing
to sign until it was aliered as desired, Mr. Brown made  the
amendments as insisted upon, and the evidence was then signed.

Ques. What witnesses so refu-ed to sign’ their dopositions 7—
Auns. I recollect two, Mr. Samael Pollard and Mr. Hopkirk ;
there were others, but I cannot now specify their names.

Ques. Were their depositions” in every case altered as they
desired before signature ?—Ans. I believe they were.

The Committee then adjourned till 10 o'clock A. M., on
Monday next. ' '

Twenty-first Day—Monday, 14th April, 1856.

Present:—The Chairman, Messrs. Stevenson, Masson, Wilson,
Clark, Sanborn, Felton. :

The Hon. Mr. Macdonald, and Mr. Brown ‘were present. .

The minutes of Friday were read and approved.

Mr. Smith’s cross-examination resumed.

Ques. In the evidence as finally subscribed by the witnesses
in your presence, can you point out any passage that was
“recorded falsely ?”—Auns. I catinot, as I do not kunow that the
witnesses placed their names to the evidence which they had
given. A
Ques. In the evidence as finally amended at the request of
the witnesses, can you point out any passage that was * record-
ed falsely 7”-——Ans. Yes, I think there were two that I recollect
particularly’; one was in the evidence of Dr. Sampsou, and the
other in that of Mr. Horsey, and another case also ‘in that-of
convict Henry. Smith. I believe there were others, but I do not
now rvecollect them. In giving this answer I refer. to -the
evidence uoted in the book of charges served.upon me. - . .

Ques. [ By Mr. Wilson]—Referring to the written testimony
taken hefore the Commissioners, and purporting to be signed by
the witnesses, can you point out any addition or falsification
therein 7—Ans. Never having seen the written testimony referred
to, I am unable to give an answer to this question.” . - .. .

Ques. '[By Mr. Brawn]—When the evidence taken in your
presence was.read out by the Secretary, and you or .your.clerk
compared it with your own copy of . the evidence, was there.
one varaince between your copy and the official: copy which.was.
not amended 2—Ans. If the. evidence was correctly read -over,
there was not. o 7 »

Que¢, Do.you mean by your answer. to question 159, thatsn;
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taking down Dr." Sampson’s evidence in the original book of
record, Mr. Brown wrote down falsely the testimony given by
thai gentleman ?—Ans. I do not know, as I have never read the
book of evidence.

- Ques. What did you mean then, by your answer to the
question 159 ?—Ans. I meant what T said. o .

Ques. Were you present when Dr. Sampson gave the evidence
you refer to as incorrect >—Ans. I was present when all the
évidence was taken for the defence. T

Ques. Was the evidence of Dr. Sampson, to which you refer,
taken while your defence was being made ?~—Ans. I think it
was part of his recorded evidence ; I am almost cértain it was.
Referring to the printed report, page 205, beginning, “ convict
* Reveille is a very violent woman ; has understood that she has
“been -frequently punished for her bad conduct; thinks the
‘“ pnishments she has received have been i1 strumental in caus-
“ing her illness ;” the words omitted are, * buf if she had been @
‘¢ quiet woman, the punishment would not hurt her.” B

Ques. Were you present when Dr. Sampson gave the evidence
from which you say these words were omitted >—Ans. I have
already answered this question; I have said I was; to the best
of my recollection ; it was given during the defence. '

Ques. Pray refer to page 879 of the original record kept by
the Commissioners, and say if the whole evidence of Dr. Sumpson
on that occasion was not taken down in Mr. Brown’s absence,
by Mr. Commissioner Themas 7-——Ans I believe that to be Mr.
Thomas’s handwriting. : »

Ques. Was the following statement made by Mr. Thomas at
the end of Dr. Sampson’s deposition, a true or a false record ?
~—*¢T'he foregoing evidence was read aloud ; the ex-Wardent
“declared the same to be correctly taken down; the witness
“did the same, and signed it ?”—Ans. I recollect making a
remark to Mr. Thomas, whothen acted as Secretary, that I was
perfectly satisfied with his proceedings, although I was not
with those of Mr. Brown. ' o

Ques. Was the record quoted in' the last question as made
by Mr. Thomas, true.or falsé >—Ans. I believe Mr. Thomas
took down the evidence in good faith, dnd that an omission in
the same has been unintentionally made. '

~Ques. Did Mr: Thomas truly or falsely record that you
declared on that occasion ‘that the evidence of Dr. Sampson'
was ¢ corr:ctly takén down ?’—Ans. He incorrectly took down
the evidence, alihough I believe it was unintentional on his’

art.’ o ' ' o o
P Ques. In the evidence of Mr. Horsey, as taken in the official
books of evidence, and finally amended in yonr presence, can
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you point out any passage that was “ recorded falsely " —Ans,
1 think the words “in favour of the latter” were omitted; bug
I have not read the official evidence, and cannot say if the said
words are contained therein.

Ques. Please look at the official record, and point out where
this omission occurred ?—Ans. On page 1188, at the close of
line 8, the words as taken down by my cle rL were, after the
words « 25 per cent. in favour of the latter,” which are omitted
in the printed report, page 130.

Ques. Then you say the evidence of Mr. Horaey should have
ran thus : ¢ the ordinary run of stone-cutting work done in the
“ Penitentiary is better than the ordinary run of work outside ;
« here the stones are cut with sharp edges, which lie close in
“the wall: bur outside they are not so par‘ucular would say
« the difference of cost of the work is 25 per cent—in favor of
“the latter 2—Ans. Yes.

Ques. Please refer to the original entry in the official record
of the Commissioners, and say if there is any alterations or
erasures in. that portion of Mr. Horsey’s evidence to which you
have referred ?—Ans. No; there appears to be no alteration -
whatever in those six lines, although there may be. an
omission.

Ques. Were you present when Mr. Horsey gave that evi-
dence?—Ans. I was.

Ques. Please refer to the end of Mr. Horsey s depoemon,
and say if the words at its close were true or false, *“The fore-
“ going evidence was read aloud; Mr. Warden Smlth declared
‘the evidence correctly taken dow_n ;, witness. did the. same,
“and signed it ”’~—Ans. I left it entirely to the clerk to check
what was taken down by .the Secretary, as he kept the. book
of evidence on my part.

Ques. Did yon or your clerk before M. Horsey left the
room, call the attention of the Commlasloners to this alleged
omission >—Ans. I did not see the evidenge as taken down by
the clerk.

Ques. Please refer 1o the record, and say.. if- that.is Mr:
Horsey’s sig.iature, subscribed to his deposition.—Ans. I ha.ve
no doubt it is; I believe it to be his handwriting. .

Ques. In the evidence of convict Henry. Smith, as taken
down in the official book of evidence, and finally amended i in
your: presence, can, you. point out any, passage that ‘was re-
corded. falsoly P—Ans, I do not know that, the. evidence was
finally amended. in my presence. I have not- seen the. written
evidence, therefore. I cannot. téll ;. but in the prinied Report patt
of the evidence is left out, thch causes. it to bear an erronemls
impression or meaning. :



110

Ques. Is then the import of your statement in regard to con-
vict Smith in your answer to question that the Commissioners
did not fairly collate the evidence of that witness?—Ans. Itis
my impression that the evidence published in the printed
Report, page 120, is not fairly taken.

Ques. What portions of the evidence of Smith do you refer
to as not fairly taken down?—Ans. I cannot tell here, not
having my papers with me; the words I refer to in the printed
report, page 120, are: “ Conviet Henry Smith has had beer
‘“three or four times by order of Mrs. Smith, the Warden’s
“wife.” I think there are words left out after the word
‘times” by which the witness ¢ stated he was told so by some
¢ of the conviets,” which words appear 1o be omitted in the
Report. .

Ques. Is, then, your charge against Mr. Brown in this
matter that he omitted to state in the official report to the
Government that Smith has stated to the Commissioners that
he was told by convicts that the beer he got in the Warden’s
kitchen was by order of Mrs. Smith ?~—Ans. [ state that I have
made no charge : gainst Mr. Brown; I state thatthe words in
the report, as the evidence of Smith, do not contain the whole
of the testimony. ‘

Ques. Please refer to the original record of evidence, pages
426 and 431, and say if it is not there recorded as the testimony
of said Smith : “ Is a convict in the Peniientiary ; has received
“ beer from the Warden’s servant, by Mrs. Smith’s orders;
“believes it was given him by Mrs. Smith’s orders ; he was
“told so by some of the convicts. Witness had a very bad
“ cold last winter, complained of it to Mrs. Smith; Mrs. Smith
“ gave witness a small piece of liquorice for it. Witness was
“ not poorly when he got the beer; all the times he got beer
« it was when witness was Workmo in the Warden’s pnvate
‘“ apartments, and they were cleamnt7 house.”” ' * *

“ Heard the convicts say once, when witness got beer, that it
“was by order of Mrs. Smith; was told so in the Warden’s
¢ kitchen ; there were three or four conviets; they were clean-
¢ ing the house, they all got beer; the cleanmg lasted four or
“five days; they had beer three times ;” ‘and say if these
original entries correctly state that the evidence given by Smith -
on the point referred to ?—Amns. I have no reason to doubt the
correctness of these extracts. On reference to the printed
Report, the evidence of the convict Henry Smith, states ‘he
“ has had beer three or four times, by order of Mrs. Smith,

¢« the Warden's wife,” whereas'in the original evidence it ap—
« pears he merely said he was told so by some of the con-

« yicts.”
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Ques. Are you cogizant of Mr. Brown’s having ¢ altered the
« writien testimony given by witnesses after theirevidence was
“closed and subscribed ?’—Ans. No, becaunse I did not see
the evidence as taken down by him.

Ques. Did you charge this against Mr. Brown in your
petition to the House of Assembly >—Ans. I do not recollect
that I charged such a thing against Mr. Brown.

Ques. Have you personal knowledge that Mr. Brown
“ suborned convicts to commit perjury ?’—Ans, I have not.

Ques. Did you pre'er this charge against Mr. Brown in your
petition to the House of Assembly >—Ans. No, Ithink I merely
averred that perjury had been commitied.

Ques. You said in your direct examination, that of the con.
victs who gave evidence prejudicial 10 you, three were pardon-
ed and liberated before the term of their sentences expired,
namely, Cameron, Hennessy, and DeBlois; have you per-
sonal knowledge that any of these men were so j ardoned and .
liberated at the request or by the intervention of Mr. Brown,
or any of his brother Commissioners >—Auns. No I know noth-
ing of that personally. _

Ques. Have you personal knowledge that Mr. Brown ob-
tained the pardon of any convict to induce ¢ him to give false
evidence "—Ans, No, I have no access to the records of the
Government. '

Ques. Did your petition to Parliament contain this charge
against Mr. Brown ?—Ans. No.

Ques. Do you know, of your own knowledge, the date when
convict Cameron was liberated, or the reasons which influenced
the Governor General in extending to him the Royal Pardon,
or the parties who applied to His Excellency, on Cameron’s
behalf 7—Ans. No, I do not personally know." ' ,

Ques. Do you as to convict DeBlois ?---Ans. I do not know it
personally. . ' ' '

Ques. Do you as to convict James Hennessy ?—No.

Ques. Were yon, while Warden of the Penitentiary, ever
called upon to report, whether convict Cameron was a fit subject
for the Royal clemency, and what was the purport of yourreport ?
—I was called upon to report the names of such convicts as
were fit to be pardoned for good conduct, among them I believe
I mentioned the name of Hugh Cameron, who, up to that time,
had conducted himself in a becoming manner.

Ques. What was the date of that report, and how long had
Cameron been then in the Penitentiary ?—Ans. Iam not certain
as to the date, but it was in 1848, prior to my being’ called upon
to defend myself against the charges preferred agaiust me by the
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Commissioners. He had been in for five or seven years; his
sentence was for fourteen. _

Ques. Were you cver called upon sq to report in regard to
convict DeDlois, and what was the purport of such report 7—Ans.
I do not recollect, DeBlois might have been one, there were
several mentioned, but were not all pardoned.

Ques. Were you ever called upon so to report in regard to
convict Hennesy, and what was the purport of such report ?—
Ans. I cannot recollect. I make the same answer in the case of
DeBlois. .

Ques. What was the conduct of conviets Cameron, DeBlois
and Hennesy respectively, while under your charge, was it
good or bad, were they often or severely punished >—Ans. No,
they were very seldom punished, or they would not have been
reported as fit for pardon.

Ques. Have you personal knowledge that Mr. Brown ““obtained
¢ the pardon of murderers confined to the Penitentiary, to induce
‘them to give false evidence.”’—Ans. No, I have no personal
knowledge of the fact. ,

Ques. Did your Petition to Parliament contain this charge

against Mr. Brown 7—Ans. No. :
_ Ques. When did you first send to Mr. Attorney General
Macdonald, for his guidance and instruction, in applying for a
Committee of Inquiry, a copy of the Petition which you have
filed as exhibit C 2, and which you have verified to be a true
statement of your complaints against the Commissioners ?—Ans.
I believe it was the same year as the Parliament sat at Toronto,
in April or May, 1850. _

Ques. Did Mr. Macdonald in that year, comply with your
request, and apply for a Commiitee of Inquiry 7—Ans. He did..

Ques. Did you 1851, again so apply to Mr. Macdonald, and
did he comply with your request ?—Ans. I think not. o

The Committee adjourned until 10 o’clock, A. M., to-morrow.

3

Twenty-second Day---Tuesdoy, 15tk April, 1858.

PrESENT :—The Chairman, Messrs. Masson, Stevenson, Wllson,
and Sanborn. _— :
The Hon. Mr. Macdonald and Mr. Brown were present.
Minutes of yesterday were read and approved.
Mr. Smith’s cross-examination resumed. o o
Ques. You said yesterday in answer to the uestion 208 that
you thought Mr. Attorney General Macdonald did not in 1851.
apply to the House of Assembly for a Committee of Inquiry into
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the allegations of your petition, please look at the Journals of the
House of Assembly for 1851, page 61, and say if it is not there
recorded, that your petition was brought before Parliament ?—
Ans. Yes it appears on record, and is no doubt correct. -

Ques. Did you in 1852 again so apply to Mr. Macdonald to pre-
sent, your petition, and did he comply with your request ?—Ans.
I do not recollect of any other, exceptin the two cases I have-
already mentioned.

Mr. Clarke, a member of Comzmittee entered the room.

Ques. Please refer to your direct evidence of Wednesday last,
and say if’ you did not put iu a copy of your petition with this
declaration —It is a copy of my “ Petition to the Legislative As-
¢ sembly forwarded by me to Mr. Macdonald for presentation to
“the House; it is in my handwriting, and dated 19th August
#1852 ”—Amns. Yes. ‘ '

Ques. Did Mr. Macdonald in 1852 comply with the request
you then made him, and present your petition 7—Aups. I do not
recollect whether he did.

Ques. Did you in 1853 again so apply to Mr. Macdonald to
bring your petition before the House, and did he comply with
your request ? —Ans. I do not know whether he did, I only speak
with certainty with regard to the first Petition.

Ques. Did you in 1854 again so apply to Mr. Macdonald to
bring your petition before the House, and did he comply with
ylour request 7—Ans. No T think not, I did nct send any petition
then. :

Ques. Did you in 1835 again so apply to Mr. Macdonald to
bring your petition before the House, and did he comply with
your request >—Ans. No, No. :

Ques. Did you in 1856 again so apply to Mr. Macdonald to
bring your petition before the House, and did he comply with
your request 7—Ans. No. ' ‘

Ques. When you stated in your direct examination that you
did not object to Mr. Brown’s demeanour towards your witnesses
because you “ found it was of no use, as many of your objections
had been over-ruled” what objections did you refer to?---Aps.
I referred to nearly fifty objections made to allow me to produce
evidence in my defence. ‘ R s

Ques. Do you refer to questions which you desired to put to
witnesses, over-ruled by the Commissioners?—Ans. Yes, the
answers to which would have been material to my defence. -

Ques. You have stated in your direct evidence, that when Mr. -
Hopkirk was under examination, as a witness for you, he objected-
to the length of his examination, and that. Mr. Brown replied,-
“ you have been a principal witness for Mr. Smith, and it is for
usto break down your testimony ; please to state who were
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present when this alleged remark was made by Mr. Brown?—
Ans. I was present, the Clerk who took down the cvidence was
50, Mr. Brown was acting as Secretary ; three Commissioners, one
of whom was Mr. Brown, and Mr. Hopkirk was also there.

Ques. Can you designate the passage in Mr. Hopkirk’s testi-
mony which you say Mr. Brown wrote down making the remark,
that, ‘“it would go for as much as it was worth 2”—Ans. I do
not recollect it, but I distinetly recollect the words being used by
Mr. Brown.

- Ques. Who were present on this occasion ; which of the Com-
missioners were present P—Ans. I do not recollect.

Ques. When these words, or something like them, were used
by Mr. Brown, was not Mr. Hopkirk tendering some statement,
when Mr. Brown considering it to be not proper evidence, re-
marked that it was not evidence, but if Mr. Hopkirk desired it,
that he wonld write it down, and it wo1ld go for what it was
worth ; and on Mr. Hopkirk’s referring to the observation, did not
Mr. Brown at once explain that he uo intention of speaking dis-
corteously, but merely referred to the irrelevancy of the testi-
mony ?—Ans. [ recollect no such thing, I merely recollect what
I have stated.

Ques. Can you designate the passage in Mr. Hopkirk’s -evi-
dence which you say Mr. Hopkirk asked Mr. Brown to read over,
and to which, when read, he (Mr. Hopkirk) objected as not being
his evidence ?—Ans. Oh no, the evidence is so voluminous that
it is impossible for one person to recollect the whole. i

Ques. Did you make no memorandum of the transaction
by which you can designate the passage ; will not your own pri-
vate copy of the evidence show it ?—Ans. No. ,

Ques. What were the names of .the ten keepers and guards
who gave evidence prejudical to you, and of whom you state in
your direct evidence they were dismissed for ‘‘improper con-
duct ?—”Ans. I only find nine names in the list, viz: Edward
Hatting, James Gleeson, Martin Keely, Terence McGarvey, Rich-
ard Robinson, James McCarthy, James Wilson, Thomas Fitzger-
ald, and James Skynner. I do not reccollect the tenth.

Ques. Was guard Fitzgerald dismizsed from the Penitentiary,
and about what time ?—Ans. I believe he was, and for drunken-
ness, but I do not recollect when.

"Ques. Were all these persons appointed while you were War-
den and with your assent !—Yes. :

Ques. Did not the circumstances attending the dismissal of
nine of these officers, form natter of accusation against you be-
fore the Commissioners.—Ans. It did. I was charged -with.
procuring the dismissal of some, or all of the parties named. .

Ques. You stated in your direct examination that you Jefieved
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<t threats were held out by the witnesses who appeared in evidence
* against you, that such of the officers of the Penitentiary, as should
“ testify on behalf of the Warden would be removed from their
“ situations.” Who made those threats and to whom were they
made >—Aus. I do not recollect the parties, but it came out in
evidence in my defence. )

Ques. In whose evidence did this come out?---Ans. I do not
recollect, but it is stated in the mioutes of evidence.

Ques. Was this one of the charges against the Commissioners
-ontained in your petition?—Ans. Yes. I believe itis. Itis
one of the allegations cortained in my petition. The officers and
others who gave evidence in my favor were discharged by the
Commissioners or Inspectors, who were the same persons,

Ques. Please refer to your petition and state the names of the
witnesses you furnished to Mr. Macdonald, as capable of establish~
ing this ckarge »—Ans. Hugh Manuel is one. I have no memo-
randum of any other; there were others,

Ques. Do you know of your own knowledge, that any one
person made such threats #~—Ans. No not personally, only through
evidence.

Ques. You have stated In your evidence that an arrangement
was made between the Commissioners and you, as to the examin-
ation of members of the Commission as witnesses on your behalf';
please to look at page 976 of the minutes of the Commission,
and say if this is a true record of the arrangement, “ Mr. Smith
‘ yesterday applied to the Commissioners to know if he will be
“ allowed to examine one or more Commissicoers on oath, on
‘“ matters not affecting evidence given before them by other
‘“parties. The matter having been duly considered, Mr. Smith
“ was now called in and informed, that he will be entitled to call
“ any of the Commissioners to disprove any fact or circumstance,
“ alleged against him in the charges, in case he cannot effect the
“ same object by other witnesses?’—Ans. Yes, I recollect that.

Ques. You have stated that Mr. Brown having been called by
you and sworn, refused to answer the questions you put to him;
please refer to page 1332 of the minutes of Commission, and say,
if the following .1s a true record of what occurred: ¢ George
‘* Brown, swern by Mr. Smith, is Secretary of the Penitentiary
“ Commission ; witness is shewn a copy extract of letter from Dr.

* Sampsen,
' ' “GEORGE BROWN.”

“ A large number of questions were put to the last witness, ,
“as to the proceedings of the Commissioners, and the manaer in
“ which they received ‘their .information, which -were all over-
“ruled by .the Court. Mr. Warden Smith having gone through
“* all his questions for this witness, rose up, and said, ““ Now gen-~
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“ lemen, since yout refuse to give me information Wl fich yna’
promlsed such as caninot be got elsewhere, I shall not pursue

* my defence further before you, but shalt ¢ cxpply to another quar--
*“ tery” and thereupon left the room {—Ans, Et1s not atrac record'
inn as much-as great part is left out. ‘

Ques. What was left out ?—Ans. The part Teft outis the pro-

ceedings which took place after the “copy of estract of Iettcr
1: om Dr. Sampson” was “ shewn to Mr. Brown.” .

Ques. Do you mean that the questions put by you to Mr.‘Bmwu
and over-raled by the Commissioners, are Iefy out ~—Ans. One.
question was not over-ruled by the Cummisioners, the question’
referred to, as having been put by me to Mr, Brown, is “Did you;
*¢ prior to yom' appomtment as a Commissioner to examine into

“the affairs of the Penitentiary, say, write, print, or publish, any
** thing derogatory to the character ‘of the Warden of the Perii-
tentm‘y ?”  This question was decided by BMr. Amiot, the then
President, to be a proper one, as referring to wlmt took p}a.ce prior
1o the appointment of the Commission.

Ques. Were all the questions over-ruled by the Commissioners
bat this one?—Ans. 1 have given evxdence to that eﬁ'ect in miy”
preceding answer.

Ques. Is the minute which follows Mr Brown’s deposuwn a,
rae record from the words, “a large number 4 to the end?—
Ans. Yes.

Ques. Is it stated in that minute that the qdestmm put’ts Mr‘
“ were all over-ruled by the Court”?—Ans. Yes, itis staied so.” -

Ques. You state in your direct examination, that in the list of_‘
charges sent you by the Commissioners for explenation, there was.
a” rrarbled extract from -a letter of Dr. Sampson, by which the
document was made to ® bear quite different meaning from what"
it would have shewn, had the whole been given, please refer to-
vage 255 of the charges, and say, if the words quoted, are repre~
sented to be a copy of the entire Jetter 7~~Ans. No, it does not -
state so, although Mr. Brown personally assured me it was, -~ -

Ques, Was not the ‘letter from which the words referred to -
formed a portion, written and sent to you by Dr. Sampson, and
was it not in your own possession, when the charges were sent to .
you, and during your defence ?——An It was wntten and smt‘,'
me by Dr. Bampson and was in'my possessiom: ‘

Ques. Did the Commissioners write traly to the GOVernment,,;:
when they wrote on 28th January, 1849, in regard to this trans-*
action ? “The Warden wascharged with makmm a'false returnto
“ the Surgeon, of pumshmems inflicted ot an insane’ convict.:.
*In the formal charges the letter of the Surgeon to the Warden:‘;,
“ asking the return, was given in so far as it related ‘to the point-
“ at issue ; the 1atter part had no reference to the point at'issue -

g
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“and was mot given. It happened that the words acts of vio-
“{ence, occur 1 the latter portion and the Warden looked on
« (hese words as favourable to his defeuce, and tried to make it
“appear that the latter portion, was kept bazk by the design of
“ the Commissioners : the extract from the letter of Dr.. Sampaon
“ was a fuli and fair extract, and it was not quoted in the charges
« gs the entire letter ; the idea of garbling a letter, the onamal of
“which was in Mr. Smith’s own possessxou is palpably absurd ; it
#is true the Commissioners refused to alow Mr. Brown or Mr.
4 Hopkirk .to answer certain questions put by the Warden as to
 this letter, but they affected in no way the charges against the
“Warden and only tended to impugn the mtegu{y of the Com-
« missioners” *—Ans. I do not know that the Commissiouers
ever wrote on the subject to the Governmeni.

Ques. Which of the Commissioners were present when
the conversation you allege to have taken place between you
and Mr. Brown on this matter, oecurred 7—Ans. T am not quite
¢ertain, 4 -do not know but the minutes will shew. It took
place during Mr. Hopkirk’s examination, and Irecollect it from
this pamcular circumstance ; I asked the question from Mr.
Hopkirk whether on a previous occasion, Mr. Brown had not
stated that the letter as furnished in the charges contained the
whole of what Dr. S8ampson had written, and that | was not
sllowed to get from him the answer.

Ques. When had Mirs. Chase convict Reveille under her
charge >—Ans. I do not zeeollect the exact date, but it was
during the latter part.of Mrs. Chase’s attendance at the Peni-
tenuary

Ques. At what date did Mrs. Chase coine to the Penitentiary
us Assistant Matron —Ans. It appears by her evidence that
she went to the Penitentiary as Assistant Matron on the 15th
November, 1847 ; Lhave no doubt it avas the case.

Ques. On the occasion when you allege Mr. Bristow looked
over Mr, Brown’s shoulder at the Book of Evidence, and said
10 Mr. Brown ¢ thatwill answer your purpose,” what did he
refer to, what was the point mnder examination?—Ans. {
cannet now reeollect, in .consequence of the great quantity of
evidence taken.

Ques. On what day did this oceur ; who were pres.ent and
did you oryour Clerk make any minute of the cizeumstance ?
—Ans. I .cannot recolleet what day it was, nor the persons
present ; but no minute avas taken by me ; Mr. Brown and Mr.
Bristow were.certainly present, and [ rather think Mr. Amiot
also.

Ques. (M Youstated in your direct examination, that you far-
wcished Mr. Macdonald, alang with your petition, with a list of
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all the wiinesses, and references to the portions of the Report
on which you relied to substantiate your allegatlons ; please to
refer to the said petition, and give the names of all the witnesses
written upon it, as those you relied on to substantiate your
charges.—Ans. George Sexton, Hugh Manuel, J. Hopkirk, S.
Muckleston, E. Horsey, W. Smith, T. Coqten, T. A. Corbett,
T. Kirkpatrick, H. Sadlier, F. Brikerton, H. Smith, junr., T,
Smith, E. Chase, W. Maxtiz, A. Ballantyne, H. Grass, F. Little,
T. Somerville, J. McMatron, R. Tyner, J. Wati, M. Pollard,
Elizabeth Smith.

Ques. You stated i your direct examination that “in eon~
“ sequence of the absence and death of some of the witnesses
¢ who could have proved the allegation contained therein, (i. e.
“in your petition) it is 1mp0331ble to say whether they are alk
“now susceptible of proof; * please to state which of the above
ramed witnesses are now “dead ?’—Ans. Hugh Manuel an(E
E. Chase ; as to the rest, I do ot keow.

Ques. Whleh of the said witnesses are « absent,” and please
explain whether yom mean by “absent® that it is impossible
to procure them >—Ans. Martin is in the States; I do mot. know
where to find all the others.

{ Cross-examination by Mr. Brown concluded.}

Mr. Smith re-examined by Mr. Macdonald.

Ques. Specify the names of the witnesses mentioned im
answer to question (*), whaose residenee yon do not know »—
Ans. William Smith, Williarn Martin, A. Ballantyne, H. Grass,_

F. Little, T. Somervﬂle, J. McMatron and. R. Tyner.

Queq Was Samuel Pollaxd a wiiness for you?—He Was,,
and is now dead.

Ques. Washea material witness ’—-—He Was, a very mateniaE
witness,

Ques. On reference to your pe‘umm, do you find that you re~
ferred to the writter evidence, as well as to the witnesses 24—
Ans. T did.

Ques. You said, in your cross-examination, you referred tos
Manuel’s ev1dence, as to threats made by witnesses against
you, that the officers whe gave evidence im yeur favor would
be dismissed. Refer to. page 1148 of minutes. of the Commis~
sioners, and say, whether the evidence whieh follows, eontains
the evidence you referred to. - “Keely has told witness that
“officers wha gave testireony in favor of the Warden would be
“ dismissed, and more than him have said so. Skinner has
“said so, he said Pollard and Manuel, an& a good many
“qothers who would be in the Warden’s favor, would be dis~
“ missed ; Skinner said the Commlssmners told him so. wnem
« he was before them.”—Ans. Yes. : -
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Ques. Does the letter from Dr. Sampson to you, stated in’
the Book of charges, appear to be an extract?>—Ans. Yes.

Ques. At the time Mr. Brown stated that it was a true copy
of the original letter, and that he had copied- it from the origi-
nal, did he know you had the original ?—Auns. No. ,

Ques. Had he any reason 1o suspect it was in your posses-
sion 7—Ans. I think not, from what subsequently took place.

Ques. Had the Commissioners, or Mr. Brown as their Se-
cretary, possession of the Books and Papers, of the Peniten-
tiary P—Ans. They remained in the office, and they had access
to them. - ’ ‘ , ,

Ques. Do you remember how many questions you put to’
Mr. Brown, when sworn as a witness >—Ans. I think twenty
questions. ‘ : ‘ : N

Ques. Did not Mr. Brown refuse to answer any of them?
—Ans. He would not answer any one of themn.

Ques. Did any of those questions refer to the garbling of
this letter of Dr. Sampson?—Ans. Ithink the first question did.

Ques. Did you attempt to prove by other witnesses, that Mr.
Brown had stated, that it was a copy of the whole letter from
Dr. Sampson ?—Ans. I did. o :

Ques. Who was the witness ~—Ans. Mr. Hopkirk.

Ques. Were you allowed to put the question ?>—Ans. I was
ot i Ao Al o ; ,

Ques. Refer to page 1145 of the original Book of evidence.
Do you find any, and if se how many questions, proposed to
be put to Mr. Hopkirk, and not allowed —Ans. Yes, twelve.

Ques. Will you read them as recorded there?—Ans. Ido;
they are as follows: ¢ The following questions were proposed
‘““to be put to Mr. Hopkirk by Mr. Smith in the course of his
‘“ examination, but were mot allowed. ¢ Did Guard Cooper
“tell you, that he had informned the ‘Commissioners you had
“returned the five cords of wood you had from the Peniten-
“tiary? Did you come to me after the conversation you had
“with Cooper, to know if he had given evidence before the
¢ Commissioners respecting the five cords of wood had by you
“from the Penitentiary? = What object had you in coming
** 10 me to-ask whether Cooper had given evidence about the
“wood?' Haveyouhad any conversation with Cooper, relative
“¢ to his evidence before the Commissioners respecting the cord
“wood? Did he tell you that he had informed the Commis-
“¢ sioners you had returned the five cords of ‘wood?. Have you
*¢ any reason to suspect through whatchannel information was
“ conveyed to the Uommissioners that you got pigeons from
“ the. Warden or Mrs. Smith? - Have you heard a report, that
“ the Commissioners are anxions ‘to find - grounds, on which
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“to condemn the Warden? Would such reports tend to bias
‘the witnesses against me? Have not the. Commissioners
““ appeared to be desirous to get from you all the evidence you
¢ could give against me? Did you hear a report shortly after
“the Commissioners came to Kingston, that the late Secretary
“Sullivan, had influenced the Commissioners to shelter Dr.
“ Sampson? Were some of your brother Inspectors of opinion
t“that Mr. Sullivan had done so? Has it been made a charge
‘“against you, in the Newspapers, that you - had brought
“s atlanaers to the Penitentiary ?”

Ques. Will you refer to page 1165 of the orxomal Book of
evidence. Were any questions proposed to be put to Mr. Hop-
kirk by you, and not allowed, and if so, how many p——Ans°
Yes, five, they were not allowed.

Ques. Will you read them as recorded there?—Ans. I do,
they are as follows: “ Were you told by Mr.: Secretary Brown
‘¢ that you must be mistaken in your impression that ¢acts of
‘“¢violence® were mentioned in Dr. Sampson’s letter to the
« ex-Warden respecting the conviet James Brown? Did not:
“the Secretary shew you a letter in the Book of charges against
‘¢the Warden, to prove that you were mistaken? Did not the
‘¢ Secretary assure you that he made that copy from the original
“letter of Dr. Sampson? Did not the Secretary ﬂay'that the
‘¢ copy shewn to you in the Book had been caletully compareg
‘“ by him, with the original, and that it contained the whole of
t¢ the letter? Do you think it was Dr. Sarpson’s wish that he
« should be bound over ta keep the peace P ,

Ques. Will you refer to page 1198 of the original Book of
evidence. Were any questions proposed to be put to Mz
Edward Horsey by you, and not allowed, and if so, how many ?
—Ans. Yes, two.

Ques. Will you read themzas s there recorded P-——Ans I dO, thev
are as follows: ¢ While Mr. Edward Horsey was under exam-
“ination, Mr. Warden Smith proposed to put to him the
« following questions, but was not allowed :—Was all your
« evidence taken down when you were examined before the:
« Commissioners? Did it appear to you that in your examina-
« tion, the Commissioners were desirous of getting information
“as to the state of the Pennenuary, or to prove charges aoramst :
¢ the Warden :

Ques. At the time Mr. Brown refused to answer your ques— :
tions, had you any witnesses to e\amme, and -how many f——!
Ans. A great many to examine in. chief, and several to
cross-examine.

Ques. Why did you then close your defence ?—ADs. Becausa 8
I saw it was useless.
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Ques. Why useless ?—Ans. Because justice was not done me;
my questions were unanswered by the deision of the Commis-
sioners.

Ques. In addition to Cameron, did you certify as to the good
conduct of any other convicts?>—Ans. I did.

Ques. Did any of those convicts give testimony in your favor ?
—Ans. Ido notrecollect; but I do not thiak they dld soine
might have done so.

Ques. Were any of the convicts, witnesses in your fav or,
pardoned ?—Ans. T know of none.

Ques. Were you or were yon not informed that convicts
were promised their pardon for giving evidence against you ?

Mr. Brown—TI object to this queatlon being put,on the ground
that it relers o hearsay evidence.

Mr. Macdonald—The question was not put as against Mr.
Brown, hut to shew the fact that Mr. Smith said so to me and
to show that his statement was followed up. The most conclu-
sive evidence was afterwards obtained.

Mr. Brown--It is perfectly impossible to receive such
evidence. n

Mr. Felton—The question refers to two facts, one with refer-
ence to Mr. Smith, the other with reference to the fact whether
he told Mr. Macdonald. The first part would not be evidence
but the other would.

Mr. Brown—It would be the same as that which he has aheady
testified, that he had no knowledge of it himself.

Mr. Macdonald—I wilt withdraw the question and put it in
another shape.

Ques. DJd you state to me that convicts had been promised thexr
pardon on giving evidence against you7

Mr. Brown objected to this question also, it was of the same
class as the questions that some objected 1o before. It couid
only prove that Mr. Maecdonald had this information, but it
would have no bearing upon the truth of the charges.

The motion was then put and the objection overruled on the
following division:

Yeas : _ Nay :
Mr. Clarke, - Mr. Sanborn,—1.
Mr. Masson,
Mor. Stevenson,
The Chairman,—4.
Ans. I'heard so, and told Mr. Macdonald. I believe also it 1s
to he found in fhe minutes of evidence.
The Conunittee adjourned till ten o’clock, A. M. to-morrow.
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Wednesday, 16th April, 1856.

Committee met.

Presext :—The Chairman, Messrs. Stevenson, Felton, Sanborn,
Ciarke, Masson.

The Hon. Mr. Macdonald and Mr. Browa.

Minutes of yesterday were read and approved.

James Hoplkirk, Esquire, Collector of Customs, Kingston, called
in and examined by Mr. Macdonald.

Ques. Were you Inspector at the Penitentiary ?—Ans. I was
ong of the Board of Inspectors. '

Ques. During what period ?—Ans, From the beginning of
1847 to the end of 1848 or beginning of 1849,

Ques. Were you examined as a witness before the Penitentiary
Commissioners T—Ans. I was,

Ques. Who were the Commissioners present?—Ans. There
were various Commissioners present on various occasions.

Ques. Was Mr. Brown there 7—Ans. I am not certain that he
was there upon every occasion, but he was generally there.

Mr. Macdonald here requested the witness to read over his
evidence as given before the Commissioners on the affairs of the
Penitentiary in 1849.

The Committee then adjourned until ten o’clock A. M.
to-morrow,

Thursday, 17th April, 1856.

Committee met.

PrESENT :— The Chairman, Messrs. Felton, Sanborn, Masson,
and Clarke.

The Hon. Mr. Macdonald and Mr. Brown.

On motion of Mr. Felfon, the Comumnittee adjourned until ten
o’clock A. M. on Friday next.

Friday, 18th April, 1856.

Committee met.

Present :—The Chairman, Messrs. Felton, Masson, Sanborn,
The Hon. Mr. Macdonald and Mr. Brown.
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The minutes of Wednesday were read, and Mr. Hopkirk

ted, that, upon reading over his evidence in the original
bOO]x, in retrard to answer {o question 278, he doesnot cbserve
that Mr. Brown was absent upon any occasion on Wthh he, Mr.-
Hopkirk, was examined.

Mr. Hopkirk’s examination resumed :

Ques. How many days were you exammed —Ans. I speak
from memory, when I say I was, I should think, 13 or 14 days.

Ques. Do you remember how many days you were exam-
ined in- chief, and how -many days in cross-examination ?—
Ans. I should think from 2to 3 days in chief, and 11 in'cross-
examination ; but I speak from memory. o

Ques. Who eross-examined you >——Ans. Mr. Brown, I think,
on every occasion, as far as I can remember.

Ques. In what manner was that eross-examination conduct-
ed >—Ans. It was conducted with very great minuteness and
length, and it seemed to me with a great desire to elicit every-
thing unfavorable to the Warden.

Mr. Brown objeeted to this answer.

Objection over-ruled on the following division:

Yeas: ' . Nay:
Mr. Stevenson, , . Mr. Sanborn.—1.
Mr. Felton, '
Mr. Masson.—3.

Ques. Were you asked by Mr. Brown if you had spoken to
any of the officers of the Penitentiary, about the evidence they
were to give before the Commissioners, and if so, what was
your answer’-—Ans. I am not certain that the question was
asked directly by Mr. Brown ; but in the course of my exami-
nation the question did come up as to whether I had spoken to
any of them, and I stated that I neverhad.” - - '

Mr. Brown begged to submit that that answer oucrht ot 1o
be received as to the mauner in which the examination was con-
ducted. They allowed a ‘great deal to go upon the minutes with
regard to Mr. Smith that was not relevant to the case.  The
question was—-qhould they go on totake this sort of evxdence,
or were they to confine themselves to matters of fact.

Mr. Sanborn understood that if the evidence of this nature
was not objected to in the exammatlon in chief, Mr. Brown
would have no course but to cross-examine in the same “manner.
On other grounds he thought that this evidence  ought to- be in-
admissible. It is not askmcr as to the facts but as to manner
which must be a matter of opinion. “Mr. Brown might have
an’ unfortunate manner  but that was ‘not the quest:on betoxe
them, that is not one of the charges acramst “Mr. Brown. °
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Mr. Macdon:ld thought the whole manner and conduct of MMr.
Brown ought to be brought up. : ‘

Mr. Sanborn—If that were so they ought to begin with the
substantive charges first. .

Mer. Felton could rot see any objsction to the testimony. The
question came up in this shape, how far the examination of these
witnesses was fairly conducted. If they were fairly examined
by the Commissioners or by Mr. Brown, then any error which
might occur, if there was any, or any misapprehension might be
supposed to be from inadvertence. [t ought to be taken as a
whole.

M. Stevenscn thought the question a proper one as showing
the manner in which the examinatien was carried on. If that
was a good one there could be no objection to it. It ought to
be taken as a whole. )

Mr. Brown objected both to question and answer.

. Ques. Did Mr. Brown make any remark on your answer,
and what was it?

Mr. Brown objected to that question. He did not apprehend
that they were there to get the remarks of any of the Com-
missioners.

Mr. Macdonald—A remark is a faet.

Mr. Brown put in his objection as follows: Mr. Brown ob-
jects to this question, the conversation which, oceurred at the
sittings of the Commisssioners. not forming part of this enquiry.
The charges against Mr. Brown being specific acts.

Mr, #acdonald replied that the question was relevant as it
leads directly to elicit the fairness or unfairness of Mr. Brown
in his treatment of witnesses, or the fairness or unfairness of
the manner in which the evidence was taken down. :

Mr. Brown subsequently withdrew this objection and put his
objection generally to the question without stating any specific
peasons, - ‘ .

Objection over-ruled on the following division

Yeus : ’ ' Nay:
Mzr. Felton, Mr. Sanborn.—1.
Mr. Stevenson, o o
Mr. Masson,—3. - ‘

Ans. He remarked sneeringly that the evidence would go for
what it was worth. . o : , .

Ques. Was your answer taken down ?—Ans. I think it was,
but am not quite certain. . L _

(Mr. Clarke, a member of the Committee, entered the room.)

Ques. Did you remonstrate against the length of your exam.
ination ?-—Anms, I did. : o ) e
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Ques. What was Mr. Brown’s answer?

- Mr. Brown objected to this question. - '

Dr. Masson said that their object was to find out Wﬁether Mr,'
Brown was honest or not, and anything tend‘mr to s’qow t'n.t
was relevant,

Mr. Uanborn said that the question was ol)Jectxonable on every.
ground. = It was a leading question and was irrelevant.

Objection over-ruled on the following division :

Yeas: " Nuy:
Mr: Felton, : : M. Sanb01n.-~1
Mr. Stevenson, -
Mr. Masson,
Mr. Clarke.—4. '

Ans. He said that I had given strong evidence in favor of the
Warden, and that it was neceqsary to break it down, or words
to that effect ; stated, also, either on that oeccasion, or ‘on
another, that they (meaning the ‘Commissioners) must support
their own withesses.

Ques. Did M. Brown take down your evidence correctly ?
—Ans. I think before it was finally agreed to, it was generally
taken down tolerably fairly, but I had great difficulty in getting
Mr. Brown to take down my answers as [ gave them. - I may
add that on ‘many oceasions, he would not talxe down the ex-
planations which I wished to make, - - -

Ques. ‘Were the words in which the evidence was taken down,
before alteration, more favorable or unfavorable to the Warden,’
than:'the words you actually used ?2—Ans. I must explain that in
many instances, Mr. Brown changed my words into words of ‘his
own, and proposed putting them down in his own words. ' These
alterations appeared to me,in almost every case, to be unfivorable
to the ‘\Varden, and we had frequent discussions upon the sub-
ject; Mr. Brown often endeavouring to persuade e -that what
he proposed to put down, or had put down, ‘was of exactly the
same meaning in effect, as what I had stated; when I considered
the meaning was very different; we had constant disputes on the
subject ; I “told him I could not see why he was so- determined
not to take my own words, and that I would not allow him to
put words in my mouth that I had not used; I may also mention
that when I had given an answer which I consxdered quite plain
and distinct, he would frequently pause & considérable time before
taking it down and then repeat lt ina form that gave it a differ-
ent meaning.

Ques. Are you a Scottish Advocate and accnstomed to taking
down evidence ?~—Ans, I have been accustomed to see evidence
taken down, and ‘to take it myself; since about the year 1820 till
within these few years, and' 1 have been’ an Advoca,te since’ thc 1
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year 1825, and have both seen a great deal of evidence taken
down, and have myself taken down a great deal.

Ques. Do you consider your examination was conducted fairly
or unfairly by Mr. Brown, or with the usual courtesy evinced
towards witnesses?—Ans. On several occasions I consider there
was a considerable want of courtesy, and there was always a
great reluctancy in taking down anything I had stated favorable to
the Warden; on some eccasions such statements were not taken
down until after a great deal of discussion.

Ques. Had you not been a professional m»n, and accustomed
to the taking and giving of evidence, could you have prevented
your evidence from being perverted ?

Mr. Brown objected to this question,

Objection over-ruled. ' :

- Ans. I think not; for this reason, that if T had permitted my
evidence to be taken down in the words in which Mr. Brown pro-
posed to record it, it would have horne a different meaning to
what I intended to convey; and sometimes, when Mr. Brown
vepeated my answers in his own words, I could not, until after
some consideration, perceive in what the difference in the mean-~
ing consisted, although there was a very considerable difference.

Ques. Were you asked at any time about a letter from Dr.
Sampson to the Warden ?>—Ans. I was asked a question, in
answering which [ referred I think to a letter from Dr. Sampson
to the Warden, expressing my opinion that that letter contained
some expressions as to ““acts of violence” on the part of the
convict named Brown, Before taking my answer down, Mr.
Brown referred to a book, in which was what he stated to be a
copy of that letter ; but whether it was engrossed in the book
or on a separate sheet drawn from the book, I cannot exactly
now vemember. In that copy there was no mention of “acts
of violence ;” he shewed it to me in order to shew that I was
mistaken in my impression, and 1 think he also shewed it to the
Warden. Mr. Smith said he thought there had been “acts
of violence” mentioned, and that some parts of the letter were
omitted, and such was.my impression also; but Mr. Brown
said that he had compared it-carefully with the original ; I then
said I spoke from memeory and supposed I must be mistaken if
that was the case. : , §

Ques. Was that letter produced then, or at a.subseguent
time ?—Ans. The eriginal letter was produced, but whether on
that day, or on a subsequent day, I do not remember; but it was
produced and I was examined.on it. . ‘

Ques. By whom was it produced >—Ans. My impression is -
that it ‘was produced by Mr.:Smith, but 1 would notlike ta
speak with positive certainty on that fact. T
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Ques. Was the paper which Mr. Brown alleged tobea copy
of this letter, in fact a true copy of the said letter’—Ans. It was
not, because it did not contain the whole of it. .

Ques. Do you remember on any occasion, when under cross-
examination, having your previous evidence referred to by Mr.
Brown, and if so, state the circumstances —Ans. I remember
mary occasions on which my previous evidence was referred to
by Mr. Brown ; I remember one in particular : Mr. Brown was
taking down my evidence in one part of the Book of Evidence.
He turned back some leaves of the book and appeared to refer
to something in the book,—he then said: “I see inyour former
examination you swore so and so.” Itappearedto me that it
was not what I bad sworn to and I said so. Mr. Brown assured
me he had just referred to my evidence, and that 1 had sworn to
it; he then said : “These are your very words.” [ then said, if
so, [ wish to see it, as it is not correctly taken down, and I re-
quested to see it. He said I will not shew it you, or words to
that effect; I said I thought I had a right to see, it and Mr. Amiot,
the Chairman, decided that I 'should see it. ~Mr. Brown then
said that it was of no consequence as he would not press the
question. 1 still insisted upon seeing it and I was allowed to
see it, and it was not as Mr. Brown had stated it. Iasked Mr.
Brown how he came tosay that I had given such evidence.
He answered that the meaning was the same or was to the
same effect. 1 said that he said he was using or reading my
very words ; he said ‘¢ Oh well, it is the same thing” or words
to thateffect. - T ‘

Ques. -Did not Mr. Brown on that occasion ‘quote your
evidence falsely? ' ‘ o

Mr. Brown would ‘submit that they had the fact stated and
that the opinion of Mr. Hopkirk was of no- consequence. .The
Committee could -judge of the facts forthemselves.  The whole
of the facts had been brought out and now they asked the opin-
ion of the witness on the people who had judged him. He
would jut it-to the Committee if they would take the opinion of
Mr. Smith or him (Mr. Brown)-—on ‘these grounds'he objected
to the question. - - et IR AT L AR

Dr. Clarke said it was not a matter-of -opinion, it was a.ques-
tion of . fact, S . T TRILE o

Mr. ‘Macdoneld said that it-was as much a -matter of fact.as if
he were. to ask ‘Mr.-Sanbern if ‘that piece -of paper was black
or. whité, it was no more a matter of ‘opinion ‘than that ‘was,
He had a right to put the question ina:dozen different. shapes:if
he could elicit -the.point more clearly. ‘It was a. matter -ef’ fact
whether:the evidence was quoted fairly orinot, oo von o i

A good deal of discussion-ensued on this. pointe:s oo o0
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Mr. Felion said that this question covered the whole ground
and was most pertinent to the matter before -them. On ‘the
cther hand il the witness were called upon to exprzss an opinion
on a matter oo which he had a right to express an opinion he
mightdo so. It is a matter of every day occurrence that opinions
are asked of witnesses. In either case it was a pertinent guestion
and might be put in any shape. ’

Mr. Macdonald-—Suppose a man said that he saw a person
go into a shop and take away certain things, could he not then
be asked whether this person did not in fact steal those things?

Mr. Sanborn thought that the question ought notto be a lowed

Objection over-ruled on the following division. -
Yeas: Nay :
Mr. Clarke, Mr. banbnrn,—l.

Mr. Felton,
Mr. Masson,
Mr. Stevenson,~—4.

Auns. Referring to my previous evidence, he quoted as ¢ my
very words” words which I had not used, and which were not
recorded in the Book of Kvidence; therefore,I can come to
no other conclusion, than that he did quote my evidence falsely.

Ques. Had you subscribed that portion of the evidence from
which Mr. Brown appeared to read your testimony at tha ume
he so appeared to read it?—Ans. I had.

Ques. Did Mr. Brown ever warn you as to the evidence you
were to give in answer to questions put to you ?—Ans, I remem-
ber on one occasion, before the answer at all events, was taken
down, Mr. Brown stating to me that if such were ‘my ‘impres-
sions, as conveyed in my answer, I must be mistaken, as he
and others had noted the facts differently from what I stated
them. . I told him, that I did not see why he should tell me
this; that I was here to speak of what I recollected, or of ‘what
my impression was, and that whether thatrecollection, or impres-
sion was correct or not, I must state it as T 'believedit to be true.
Mr. Brown said he did not doubt.I would state the truth, he.
merely mentioned it to shew me, that if my impression was dif~
ferent from theirs, I must be mistaken, or words to that effect.

Ques. Do you remember giving evidence about some green-
house plants, and if so, state the circumstances ~—Ans. Yes. :
Mr.: Brown was exammmg me ‘about some plants  which had
been presented to me by Mrs. Smith; T had stated that Lhad

ot them from Mrs. Smith. Mr. Brown in repeating my answer,
added ¢ from the Penitentiary garden.”. I s*opped him and-said "
I did not say so ; hesaid “ I suppose they came from somewhere, -
and it is necessary to identify them ;” I 'said -* Well, if you wish
to be particular put down from the Warden’s private house,”
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Mr. Brown then said ““it was of no consequence.” T'remarked
he thought it of consequence when he supposed they came from .
the Pemtenuary garden, but did not seem to consider it so when"
he heard they came from the private house; I think it was ulti-
mately taken down that they came from the house, but I am not
certain.

Ques. Were you asked about the Penitentiary carts. taking
your furniture {rom'the wharf to your house, and state the cir-
cumstances P—Ans. Yes, I remember | was asked about them,
and I think I was asked whether the Penitentiary carts had
taken them. I stated I had paid a man named Conlin, and I
produced his receipt. Mr. Brown declined taking down that
part of my answer, saying that the previous part of my answers
stating that the Penitentiary carts had not taken them, would
be sufficient; I was very anxious to have the whole taken
down, and there was a good deal of discussion about it; but
whether I prevailed in having it taken, down at that tlme, I do
not remember.

Ques. Have you known any instances in which keepers and
guards were intimidated by Mr, Brown in giving their evidence,
or in consequence of giving their evidence ?

Mr. Brown. objected to this question..

Objection over-ruled-on the followmo' division :

Yeas: - . : Nay :
Mr, Clarke, Mr. Sanborn,—1.
Mr. Felton, ‘
Mr. . Masson,
Mr. Ste»enson,—-—ll

Ans. I remember a case of a guard named Manuel; I had
caused him to be subpcenaed as a witness in a prosecution agamst"
McCarthy for: perjury; I'had also caused Mr. Brown to be sub-
peenaed “as a witness : they were both sitting in Court, Manuel
somewhere behind Mr. Brown. M. Brown turned round and”
appeared to perceive Manuel, and went up to -him, touched
him on the shoulder-and spoke to him, ‘They had some appar-
ently exciting words ‘together, but what they were, of course I
did not hear, but Manuel came ‘to me immediately after Mr. Brown*
left him, and said Mr. Brown ‘had- dismissed ' him' from the: Peni-
tentiary for-being 4 witness for me:- I think this wus in the Fall
Assizes of 1849. I complained to the Government and wished:
an investigation into the case, as I felt bound to see justice done
to. Manuel; as he’ conbldexed I had been the ‘means of deprlvmg
him of his bread. »

Ques.  Was: this charge abamst McCarthy connected ‘with hxs‘
evidence given before the Commissioners ?—Ans. Yes, it was. .~

I
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Mr., Macdonald here closed the examination of this witness.

The Committee adjourned until 10 o’clock, A. M., on Mondaj
next.

Twenty-sixth Day—Monday, 21st April, 1856.

PrEsent :—Messrs. Masson and Sanborn. .

Hon. Mr. Macdonald and Mr, Brown were present.

The Committee adjourned for want of a quorum until 1¢
o’clock A. M., to-morrow.

Twenty-seventh Day—Tuesday, 23nd April, 1856.

Committee met— ’

PrESENT :—The Chairman, Messrs. Felton, Masson, Stevenson,
Sanborn. : ‘ : » ‘

The Hon. Mr. Macdonald and Mr. Brown were present.

The minutes of Friday were read and approved.

Myr. Hoplkirks cross-examined by Mr. Brown.

Ques. Have you personal knowledge that Mr. Brown obtain-
ed the pardon of murderers confined to the Penitentiary, to in-
duce them to give false evidence ’—Ans. I have no personal know-
ledge of it, I know a murderer was pardoned about that time, but
whether at Mr. Brown’s instigation or not, I do notknow,or for
what. o .

Ques. Who was that murderer, and when was he pardon-
ed >—Ans. A man of the name of Cameron : I cannot say when.
he was pardoned, it was after the sitting of the Commission, but
whether after it closed, I do not know. . :

Ques. Have you personal knowledge that Mr. Brown obtained
the pardon of any convict to induce him to give false evi-»
dence >—Ans. I have no personal knowledge. Sl

Ques. Have you personal knowledge - that Mr. Brown suborn:
ed convicts to commit perjury >—Ans. I have no personal know-
ledge. o . ‘ S
Ques. Have you personal knowledge that Mr. Brown altered
the written testimony given by witnesses before the Penitentiary
Commissioners, after their evidence was closed and subsecribed
—Ans. Thave not seen any evidence but my own. I see;
great number of alterations upon that evidence, but whether. the;
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were all made before my signature, or since; my memory does
rot serve me to ascertain.,

Ques. Did you, last week, at the request of Mr. Macdonald,
read over carefully the whole of your evidence as it now stands
in the official record >—Ans. I did, at the request of Mr. Mac-
donald read over my evidence, but I cannot say I examined it
very minutely, as it is so volaminous.

Ques. Can you point out any passage in your evidence

that you know to have been altered since it was closed and sub-
scribed >—Ans. I cannot.

Ques. Have you personal knowledge that in the evidence of
any witness, as subscribed by him, there is any testimony record-
ed falsely 7—Ans. Thave not.

Ques. When you were. under examination before the Peniten-
tiary Commissioners, were your answers read aloud by the Secre-
lary, sentence by sentence, as he recorded them, and amend-
ments suggested by you, made thereupon, before proceeding
to the next question >——Ans. I think in most cases, the Secretary
repeated my answers, some times in my words and sometimes in
hisown ; when I objected, they were sometimes corrected before
being taken down, and sometimes afterwards, before signature.

Ques. When your examination was closed for the day, was not
vour whole deposition re-read to you, and your distinct assent
asked and obtained to its correctness ~—Ans. Yes,

Ques. Was not the assent of the Warden in like manper
asked and obtained, to the correctness of each deposition before
it was signed >—Auns. I cannot say as to that.

Ques. After your assent had been so given, were not the fol-
lowing words in every case written after your deposition? * The
“foregoing evidence was read aloud; Mr. Warden Smith de-
“clared the evidence correctly. taken down: witness did the
“saire, and signed it.” Ans. I have no doubt it was so.

Ques. Were these words then read aloud, and the book hand-
ed to you for signature ; and does not every deposition you made
before the Commissioners, bear this record, with your signature
attached >—Auns. I see that it bears such records, and I have no
doubt it was so. ‘ ‘ .

Ques. Were three Commissioners-invariably present while you
were under examination?—Ans. Yes, I have no doubt they
were. _ - : :

Ques. You have stated in your examination by Mr. Macdonald,
that while you were giving evidence, that you had -not spoken
to any of the officers of the Penitentiary about the evidence they
were to-give before the Commissioners—Mr. Brown said sneer-
ingly that'it would go for what it was worth; are you quite
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sure it was in regard to this question the observation wasmade?
—Aunps. I am quite sure. :

Ques. Who was examining you at the moment, Mr. Smith
or the Comumissioners >—Aus. I am not certain, but upon recol-
lection I rather think it must have been Mr. Smith.

Ques. Which of the Commissioners were present when this
occurred >— Ans. I cannot speak with certainty as to that,

Ques. Did yon make any remark on this observation of
Mr. Brown ?—Ans. Yes, I think I did ; I think I said that if
the observation had been made elsewhere, I should have noticed

it differently, or words to that effect.

Ques. On your referring to Mr. Brown’s observation, did
not Mr. Brown at once explain, that he had no intention of
speaking discourteously, but merely referred to the irrelevancy of.
the testimony '—Aus. I think Mr. Brown did make some explana-
tion or apology, after some words had passed between the Com-
missioners and myself on the subject.

Ques. You have statedin your examination by Mr. Macdonald,
that while you were under examination before the Commissioners,
you remonstrated against the length of your examination, when
Mr. Brown remarked, “You have given strong evidence in
favor of the Warden, and it is necessary to break it down,” and
agan, that the Commissioners * must support their own wit-
nesses ;” which of the Commissioners were present when (as
you allege) these observations were made?—Ans. It is impos-
sible for me to say at this distance of time, but I think the
expression ¢ our own witnesses” in reference to those who had
given testimony against the Warden, was used more than once.

Ques. Did the Commissioners make a true or a'false statement
to Government when they wrote officially on 28th January, 1849,
while the enquiry was yet proceeding, in reply to an attack made
on them in the House of Assembly, by Mr. Attorney General
Macdonald as follows: Mr. Macdonald is reported to have said,
‘¢ one witness was cross-examined for twelve and a half consecu-
‘¢ tive days, and when he asked why hg was subjected to'so severe
“ an examination, he was told, ¢ You are the chief wilness for the
« ¢ Warden, end it is our business to destroy your testimony.””

“The witness alluded’ to is James Hopkirk, Esq., When the
evidence is published it will be seen whether the Commissioners
were blameable in making his examination so minute, when his
own proceedings were being inquired into, as to certain charges’
against the Warden, Mr. Hopkirk said “ You are trying me, not
““the Warden, why do you inquire in this way into my conduct?”
or words to that effect, ‘Mr. Brownsaid, “You are chief witness
¢ for the Warden, and it is ‘our duty to show how much you are -
¢ yourself mixed up in these very transactions,” and Mr. Bristow
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added, “ every point on which you have been examined, was
“ brought. up in your direct examination by the Warden #?
Question objected to by Mr. Felton.
Objection over-ruled on the following division.

. Yeas: Nays:
Mr. Sanborn, Mr. Felton,
Mr. Stevenson, The Chairman,—2,

Mr. Masson,—3. « .

Ans. Ido not see how it is possible for me to give a correct
answer to the question as put; I was not present when the
statement was sald to have been made by Mr. Macdonald, neither
do I know what communication the Commissioners made to the
Government.

Ques. You have stated in your examination by Mr. Macdonald,
that before your evidence ‘““was finally agreed to, it was generally
“ taken down tolerably fairly.” Can you point out an amendment
of any passage in your evidence which you asked to have made
and which was not made -—Ans. Withoat a more minute exami-
nation of my evidence, I cannot at this distance of time point out
what amendments were agreed to and what were not, but I
know I had constant discussions as to the words in which my
evidence was to.be taken down, and there were frequent discus-
sions as to explanations, which I wished inserted, which some-
times were, and sometimes were not agreed to. v

Ques. Was not your deposition in every case amended 1o suit
you, before signature ?—Ans. T insisted upon it being amended,
as far as I considered it necessary, hefore signature. , ,

Ques. Would you, a Lawyer of 80 years’ standing have put
your signature to a deposition, with a written declaration attached
to it, that your evidence was ‘correctly taken down” unless
every amendment which you considered in the least material,
had been made in it, before signature ?——Ans. No. . :

Ques. You have stated that Mr. Brown wrote down word
in your_deposition different from those you used, that you had
great difficulty in getting him to alter them, and thai ¢ in almost
“every case” the words used by Mr. Brown were more unfavour-
able to the Warden than those you actually used. Did .this
frequently occur >—Ans. There were very frequent discussions
between Mr. Brown and myself with reference to my answers,
and as to the .words in which he proposed taking them down,
or had taken them down. N o e e

Ques. Then, do you mean to say, that the perversion of your
evidence by Mr. Brown, charged in your answer. to question 289,
did not consist -in his writing down incorrectly what you had
said, but in his repeating your testimony to.you, to.see if ke had
correctly apprehended you before he commenced writing it
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down ?---Ans. I think there was a peculiar colour given to my
evidence, sometimes in the one case, and sometimes in the
other, which would bave given it a different meaning from
what I intended. - .o

Ques. Was this ¢ peculiar colour” which you say was given
to your evidence by Mr. Brown, frequently so given in the evi-
dence as written down by Mr. Brown ?—Ans. Sometimes before
it was written down, sometimes after.

Ques. Were the occasions frequent on' which Mr. Brown so
‘wrote down your words, different from those you had ‘used,
when you had great difficulty in getting them altered,. and
when the words used by Mr. Brown, were more unfavourable
to the Warden, than those you actually used ?—Auns, Every
one accustomed to taking down evidence, must be aware, that
even a slight alteration in the turn of an expression, will make a
very great difference in the meaning intended to be conveyed,
and I had very great difficulty in getting Mr. Brown to take
down my own words. These difficulties were of frequent occur-
rence. There were also frequent discussions as to altering what
had been taken down. ’ -

Ques. I must repeat my questions. Did it frequently happen
that Mr. Brown wrote down words in your deposition, different
from those you used, that you had great difficulty in getting him
to alter them, and that the words used by Mr. Brown were more
unfavourable to the Warden than those you actually used?-—
Ans. There were frequent occasions in which he proposed to
write them or did write them down, and in which I had great
difficulty in getting him to alter them. s

Ques. I am not asking you as to what he proposed to write
down, what I wish to know is, did it frequently happen' that %
wiote down your answers under the circumstances alleged ?—
Ans. I have already stated, that after the answers were written
down, I had frequent occasions to have them altered. L

-Ques. On those occasions, were the words at first writfen
down by Mr. Brown ¢ in almost every case,” more unfavourable
to the Warden' than those you afterwards made him record ?—
Ans. So it appeared to me at the time, so much-so, that I re-
member remarking jokingly, that it appeared, as if they were
trying the Warden criminally, and that I saw an Attorney
General (alluding to Mr. Brown,) and aSolicitor General (alluding
to Mr. Bristow,) but that I saw no counsel for-tke prisoner,
neither did the Judges appear to act as counsel for him. ==
~ Ques. Please take the original Books of Evidence and shew
those passages in your depositions which you allege you got-Mr."
Brown with difficulty to alter, and which were more favourable
to the Warden after alteration than as written down by Mr. Brown ?
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The Committee adjourned until 10 o’clock A. M. to-morrow,
leaving Mr, Hopkirk and Mr. Brown in commiltee room for the
purpose of referring to the original record of evidence, and
preparing his answer to this question,

Twenly-eighth Day—Wednesday, 23rd April, 1856.

Presest :—The Chairman, Messrs. Felton, Sanborn, Stevenson,
Clarke, Masson,—6.

Hon. Mr. Macdonald and Mr. Brown were present.

Afier the adjournment of the Committee yesterday, Mr. Hop-
kirk handed into the Clerk the following answer to question
336: “I have looked over my testimony, as taken down in the
original record of evidence, and signed by me, and I find a
great number of alterations and interlineations ; some of these
oceur on almost every page, bat at this distance of time it’is im-
possible for me to remember the precise points in my evidence
n which these alterations occur, which were material or other-
wise, or where a different turn of expression mighit convey a
different meaning from what I intended; neither can I now
remember what alterations I got Mr. Brown to make with diffi-
culty or otherwise; I see, however, on page 919, the words
¢ for acts of violence” interlined, and I am under the impression
that this was a material alteration, which Mr. Brown took down
with reluctance.”

Mr. Hopkirk’s cross-examination resuined.

Ques. Is the passage in your testimony, to which you have
referred in your last answer, as to be found in page 919, as
follows:

As originally writien. As amended.

“ Recollects of a letter from
¢ Dr. Sampson, asking for a re-
¢ turn of punishments inflicted
“on James Brown, being laid
¢ hetore the Board; thinks the
¢ Warden mentioned on that
¢ occasion, that some of the re-
“ports could not be found;
“ thinks general directions were
“ givento the Warden to furnish

“all the punishments inflicted

“on Browan, which could be
“found, but merely states so
¢ from recollection.”

¢ Recollects of a letter from
“ Dr. Sampson, asking for a re-
¢ turn of punishments inflicted
* on convict James Brown, being:
“laid before the Board ; thinks.
“the Warden mentioned on.
¢ that occasion that some of the-
“reports could not be found ;.
“ thinks general directions were -
“given to. the Warden to fur--
““nish a list of all the punish-
‘“ ments inflicted on Brown, for -
“acts of wivlence, which could:
“be found ; but merely states
¢ so from recollection.” -
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Ans. Tt is, I think, with one exception only, but I am under
the impression that the words “* bt merely states so from recol-.
lection” were added after the answer was amended, by the inser-
tion of the words ‘acts of violence,” in consequence of Mr.
Brown having endeavored to persuade me that I was wrong in
supposing these words were in the original letter, and his having
shewn what he said was a true copy of that letter, but which did
not contain them. . ;

Ques. Do you mean that the words ** but merely states so from
recollection” were added at your request, after the suggestions
made by Mr, Brown?—Ans. Yes, I do; such is my impression.

Ques. Have you a distinct recollection that this. passige in
your evidence was originally recorded by Mr. Brown different
from what you gave it?—Ans. I have a perfect recollection, on
reference to the evidence, of my having been staggered as to
my speaking correctly, when I said that Dr. Sampson’s letter
contained reference to “acts of violence,” in consequence of Mr.
Brown’s producing what he said was acopy of that letter, which
contained no reference to such -acts; and I have not the least
doubt, but that the words ‘ merely states so from recollection”
were added in consequence of that; I'have also no doubt that
the words “acts of violence” were inserted at my own request,
after Mr. Brown had taken my evidence down, and that 1 had
used the expression “acts of violence” when I gave my evidence
at first. o ‘

Ques. Have you a distinct recoilection that you had difficulty
iti getting Mr. Brown to insert the words ¢ for a¢ts of violence ?”.
—Ans. I have a most distinet- recollection of Mr. Brown’s
endeavoring to persuade me that there could be no reference to
“acts of violence” in the original letter, and that it was not until
after considerable discassion, that he did insert the words *“acts
“ of violence” at my request. - o -

Ques. Are you quite sure that it was at that point of your
examination, that reference was made to Dr. Sampson’s fetter /—
Ans. Onreference to the evidence itself, I can have no doubt ef'it.

Ques. Then do you declare distinctly, that Mr. Brown was
unwilling to interline the words. “for acts of - violence,” -and
that” his avowed reason for that unwillingness was,- because :
¢ aets of violence” were not mentioned in Dr. Sampson’s letter ‘of .
the 24th January >—Ans. I am perfectly certain that Mr.. Brown'
‘was unwilling to interline the words * for acts of viclence” -and:
that he endeavoured to persuade me, that they were not in the
«original letter, but what the reason for that unwillingness was, L-
-can only conjecture. : N HaT e

Ques, Did Mr. Brown give no reason for his alleged unwillirig-
ness to interline the words “ for acts of violence?”’—Ans. He:-
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said they could not be in the original letter, as the alleged copy
of that létter which he produced, contained no reference to
them, and that he had carefully compared it with the original.

Ques. Please to look again at the passage in your evidence, and
say whether the words *‘acts of violence” ‘as interlined, had not
exclusive reference to the directions given by the Board of
Inspectors (of which you were a member) to the Warden, for
the preparation of a list of punishments inflicted on Brown?—
Ans. They have reference to Dr. Sampson’s letter, which was
the foundation of the directions given to the Warden, to furnish
the list of punishments referred to, and I think the purport of
the cross-examination was to shew that the Warden had made a
false return, when he had only given a list of the punishments
inflicted ¢ for acts of violence,”” while Mr. Brown wished to shew,
that he had been ordered to give alist of all punishments inflicted
on Brown.

Ques. Was it true, that “ directions were given (by the Board)
to the Warden to furnish a list of all the punishments inflicted
on Brown,” or was the order for a list of punishments * for acts
of violence” only >—Ans. I'can only speak as to what I said in
my original evidence before the Commissioners in 1848, in which
I state, that general directions were given to the Warden, to
furnish a list of all the punishments inflicted on Brown ¢ for
acts ‘of violence’ which could be found ; I have no reason to
doubt the correctness of that evidence.

Ques. Was there a mintite made by the Board of Inspectors,
for the guidance of the Warden, in preparing the said list>—
Ans. I cannot say, without reference to the minute book of the
Board of Inspectors. -

Ques. Be good enough to refer to your own cross-examination
before the Commissioners, page 1069, on this very passage of
your evidence, and say if you had not a copy of the identical
minute of the Board of Inspectors referred to, placed in your
hand, and if you did not prove it to have been in the following
words : “ It appears from his (Dr. Sampson’s) letter of the 24th
¢ ult., that he is unable to make his report on this (Brown’s) case,
*“unless he is made acquainted with the several amounts and .
¢ descriptions of punishments inflicted upon the convict, the
“ Warden is directed to furnish the statement requested ?’—
Ans. I perceive that the quotation in the question is correctly
made from my evidence, and 1 have no doubt but that the .
evidence is taken as I gave it, but whether the cross-examination
was upon this very passage, I am not prepared to say. -

Ques. Now Sir, was it a list of “all the punishments” or
“all the punishments for ‘acts of violence” that the Board, of
which you were a member, gave directions to the Warden to
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prepare 7—Ans. It seems to be the several amounts and descrip-
tions of punishments referred to in two letters of Dr. Sampson,
one of the 18th and one of the 24th January, 1848.

Ques. Is it not evident then that the words in your evidence
as originally recorded by Mr. Brown, namely: ¢ thinks general
¢ directions were given to the Warden to furnish all the pun-
“ishments inflicted on Brown which could be found” were
strictly true, and in accordance with the recorded instructions
of the Board to the Warden?—Ans. I cannot answer with
precision, but I am certain that I spoke as on page 919 with
reference to a letter of Dr. Sampson’s which did contain the
words ““acts of violence,” and which Mr. Brown assured me
did not contain them or could not have contained them.

Ques. Are you still quite confident, {hat the reference to Dr.
Sampson’s letters was on that occasion ; do you feel so confident
of it that you could swear to it>—Ans. I have no doubt of it,
and I think I would have no hesitation in swearing that it was so,
to the best of my knowledge and belief. ) :

Ques. Is it not now evident, that the words, as you made
Mr. Brown amend them, namely: ¢thinks general directions
“ were given to the Warden to furnish a list of all the punishments
““ inflicted on Brown” * for acts of violence . were false and
not in accordance with the recorded instructions of the Board to
the Warden, to furnish a statement of * the several amounts and
“ descriptions of punishments inflicted on the convict ?”’—Auns.
In giving my evidence as at page 919 it will be observed, that I
state, that I think, in reference to a letter of Dr. Sampson’s therein
referred to, “that directions were given to the Warden to
¢ farnish a list of all the punishments inflicted on Brown for
“ acts of violence,” the words as I caused them to be taken
down were not false but correct. Had I allowed them to be
finally recorded as originally written, and had I so sworn to them
I should have sworn to what I believed at the time to be false.

Adjourned until 10 o’clock A. M., to-morrow. s

i

: Twenty-ninth Day— Thursday, 24th April, 1856.

PrESENT :—The Chairman, Messrs. Masson, Sanborn, Clarke,
Stevenson,—5. , S

Honorable Mr. Macdonald and Mr. Brown were present.

Minutes of yesterday read and approved.

Mr. Hopkirk’s cross-examination resumed. . o
" Ques. In your examination by Mr. Macdonald you have stated:
that while you were under examination before the Commissioners,
you referred (in replying to a_question) to a letter of Dr. Samp--
son’s to the Warden, as containing. “ some reference to ¢ acts-of
violence” by a conviet ; that , Mr. Brown thereupon referred you -
to a document, (either in a Book or a separate sheet, you cannot
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remember which) and stated that it wasa copy of that letter;
that in that document there was no mention made of “acts of
violence ;" that Mr. Brown, as you thought, shewed it to Mr.
Smith, who said he thought “‘acts of violence’” had been named
in it; “that you at first said, that such was your impression, but
afterwards said, you spoke from memory and must be mistaken
if that was the case; that the original letter was produced on
that, or a subsequent day you think, by Mr. Swmith, and that it
then appeared that the copy shewn you by Mr. Brown did not
contain the whole of the letter, but'only a part; please to state
if the oceurrence you here alluded to, was the same incident
of which you have been speaking in connection with the passage
of your evidence on page 919 of the original minutes of evidence ?
—Ans.I am now speaking of the same occurrence which Ialluded
to in my examination by Mr. Macdonald ; and I have no doubt
that this is the same occurrence recorded at page 919 of my
evidence before the Penitentiary Commissioners. ‘

Ques. Do you then state distinctly that it was on this occasion
(page 919) that Mr. Brown produced the extracts from Dr. Samp-
son’s letter, and convinced you that you “must be mistaken” in
supposing “acts of violence” were mentioned in it?-—Ans. I
have no doubt that it was on this occasion. Mr. Brown pro-
duced what he alleged to be a copy of Dr. Sampson’s letter, and
endeavoured to convince me that 1 must be mistaken in suppos-
ing that *“ acts of vivlence” were mentioned in the original letter.

“Ques. Then, do I understand you to say, that he did not con-
vince you; and that your recorded testimony was unaffected by
what passed ?-——Aps. My impression still ‘was that ‘“acts of
violence” were in the original letter, though Mr. Brown, by

.assuring me that he had compared the copy he produced with
the original, did somewhat stagger me as to the possibility of my
being mistaken, and I consequently added the words ¢ but merely
states so from recollection” I think I would not otherwise have
added these words. | . R

Ques. Was it on the day you gave the evidence recorded on
page 919, that the whole of ‘Dr. Sampson’s letter was produced ?
—Ans. I have already stated that whether the original letter was
produced on that day or on a subsequent day, T do not remember,
but'itewas produced. | S S R

Ques.” At the moment when (as you allege) Mr. Brown made
-this mis-representation as to the contents of Dr. Sampson’s-letter
‘was not the original letter in' Mr. Warden Smith’s possession,
and had it not been previously considered by the Board of Inspec-
tors, of which you were a member, and an official reply made to
it, by the Warden under instructions of the Board?—Ans. L do

" not” know that it was in Mr; Smith’s possession®at the time, but.
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1 have no doubt it had at some time previous, been laid before
the Board of Inspectors of which I was a member.

Ques. Which of the Commissioners were present at the time
Mr. Brown shewed you this extract7—Ans. I do not exactly
remember, but it would appear from the original minutes now
shewn to me, that Mr. Amiot, Mr. Bristow, and Mr. Brown were
present. L o A .
Ques. Was it the Warden or Mr. Brown who_first produced,
and placed in your hands the entire letter of Dr. Sampson of
24th January —-Ans. [ have already stated that my impression
is, it was produced by Mr. Smith ; bat I am not perfectly certain
of this. . , S )
 Ques. If Mr. Swmith has declared before this Committee, that
he first produced the said letter from his pocket ; did he declare-
traly I——Ans. I have no reason to doubt that he declared truly;
as it corresponds with my own impression. o

Ques. Were you under direct examination by the Warden
or by the Commissioners, when you allege Mr. Brown shewed you
the “extract from Dr. Sampson’s letter, and made the statement
in regard to it ?—Ans, I have no doubt now, from reference to
the minutes of the Commissioners, that it was whenunder examin-
ation by Mr. Smith. ‘
~ Ques. Was the entire letter of Dr. Sampson produced for the
first time, while you were under direct examination by the War-
den, or cross-examination by the Commissioners ?~—Ans. I cannot
distinetly call to recollection, ) R

‘Ques. When the entire letter was produced, did Mr. Smith
proceed to interrogate you on the subjéct of Mr. Brown’s
alleged statement that the extract from Dr. Sampson’s letter was.
the whole letter 7—Ans. After the entire letter had been pro-
duced, but whether immediately afier its production, I cannot
say, Mr. Smith interrogated me as to whether Mr. Brown had
not alleged, that the copy which he had produced previously,
was a (rue copy of the original, and I think he put questious to.
me in various shapes to elicit that fact; but I was not allowed
to answer them as they were objected to by Mr. Brown., .

Quies. On what day was the evidence recorded on page 919
given 7—Ans. On reference to the eyidence, it would appear to
have been given on 18th December, 1848. ' ‘

 Ques. Please examine the record of evidence of that day, and
say, it Mr. Smith examined you on that day as to Mr, Brown’s:
alleged mis-statement; in regard to the extract from Dr, Samp--
‘sow’s letter ?-~Ans. I see no notice in the original evidence of.
any such examination on that day. .. o

~ Ques. Now please turn ti):y(:)]ur ev1denceof 3rd J anuary,1849,
commencing on page 1162, and say if Mr. Smith did not on that.
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day examine you fully in regard to Dr. Sampson’s said letier of
24th January, and if there are not recorded at the end of your
deposition of that day, certain questions as having been put to
you by Mr. Smith upon Mr. Brown’s alleged mis-statement, in
regard to the extract from Dr. Sampson’s letter, but which were
over-ruled by the Commissioners?—Ans, On reference to my
evidence of 3rd January, 1849, I perceive on puge 1165 and
1166, certain questions recorded as having been proposed hy
Mr. Smith to be put to me, and not allowed. I can have no
doubt that these questions referred to the copy of Dr. Sampson’s
letter, produced by Mr. Brown as a true copy ; but whether that
letter was dated 18th or 24th January, [ do not know, nor do 1
see that Mr. Smith examined me fully, as he was not permitted
to do so.

Ques. Is the following passage a portion of your evidence,
permitted by the Commissioners to be recorded on that d: ay e
“ Witness is shewn the copy of “charges transmitted by the
“ Commissioners to Mr. Warden Smith, and is asked if’ a letter,
“ given there on page 255, purporting to be from Dr. Sampson,
“ contains any reference to acts of violence, and says it docs
not ’-—Ans. Yes, that is a portion of my evidence on page
1162. )

Ques. Is the following passage aiso recorded as a portion of
your testimony on that day ? “ Witness is asked to compare the
“said copy with a letter in Dr. Sampson’s handwriting, handed
“to him hy the Warden, and to say whether the, charges contain
“a copy of the whole letter, and says, only the first portion of the
“letter is given, and the latter portion is not given?”’—Ans. Yes,
that is recorded in my evidence.

Ques. Are you not now satisfied that it was on this day—the
3rd January, 1849, and not on the 18th December, 1848—that
Mr. Smith proddced Dr. Sampson’s letter, and the alleged mis-
statement of Mr. Brown in regard to it occurred >— Ans. No,

I am not satisfied that it was fitst produced on that day, it m‘1y
have been produced previously, althouvh I was, examined re-
garding it on that day.

Ques. Did Mr. Smith examine you on any day between the.
18th December, 1848, and the 8rd January 1849 >—Ans. I see’
from the original minutes, that I wasexamined by Mr. Smith on
the 14th December, 1848, and the 2nd of January, 1849, and
these are the only days upon which it appears T was exammed '
I merely speak from reference to the books of evidence taken
before the Commissioners.

Ques. Please examine yorr evidence on these two days—141h .
December and 2nd J anuary—and say, if, you were éxamined on,
either of ‘these days in regard to Dr, Sampson s_letter, or as to
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any alleged mis-statements of Mr. Brown?—Ans. 1 have ex-
amined my evidence on these two days, and I find nothing there
recorded regarding any examination as to the letter of Dr.
Sampson, alluded to. ,

Ques. Are you not now satisfied that you were entirely wrong
insaying that discussion arose on the 13th December, 1848, as to .
the contents of Dr. Sampson’s letter, but that it must have been
on 3rd January, 1849, that the alleged mis-statement of Mr.-
Brown in regard to it occurred 7—Ans. No, 1 am still of the same
opinion. A

Ques. Is it not clear that if the alleged mis-statement had
been made on 13th December, while you were under direct ex-
amination by Mr., Sinith, that before closing his direct examina-
tion on 14th December he would have put those questions which
he did actually put on the 3rd January, 1849 7—Ans. I do not
see that it is clear at all, '

Ques. Did the Commissioners write truly or untruly to the
Government when they wrote officially on the 29th January,
1849, to the Provincial Secretary—while the Commission wasyet
sitting 1 as follows: “The Warden was charged with making
“ a false retnrn to the Surgeon, of punishments inflicted on an
“insane convict in the formal charges. The letter of the.
« Surgeon to the Warden asking the return, was given in so far
“ as it related to the point at issue; the latter part had no re-
« ference to the point at issue, and was not given ; it happened
*¢ that the words ¢ acts of violence’ occur in the latter portion,-
“and the Warden looked on these words as favourable to his
« defence, and tried to make it appear that the Jatter portion was -
¢ kept back by design of the Comumissiopers. The extract from
“ the letter of Dr. Sampson was a full and fair extract, and it
% was not quoted in the charges as the .entire letter. The idea
« of garbling a letter, the original of which was in Mr. Smith’s
“ own possession, is palpably absurd ?””—Ans. I know nothing’
of what the Commissioners wrote to the Government, [ only
know that Mr. Brown produced as a true copy of a letter from
Dr. Sampson what it appeared afterwards, was not a true copy
of that letter, and that 1 conceive the part omitted was material

to Mr. Smith’s defence. e , o

Ques. You have stated in answer to question 297, that you.
remember, that on one occasion, on which Mr. Brown was
taking down your evidence in one part of the book of evidence,
be tarned back some leaves of the book and appeared to refer
to something in the book, and. said, *I see in’ your former ex-
“ amination you swore so and s0,” but it appeared to you that
was not what you.swore to,.and you said so; that Mr. Brown'
assured you he had just referred to your evidence, that you had
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sworn to it, and these were your very words; that you then said
that if it was so, you wished to see it as it was not correctly
taken down ; that Mr. Brown refused to shew it,but Mr. Amiot
said you should see it ; that Mr. Brown then said he would not -
press the question, but you insisted on seeing it, and were allow-
ed to see it, and it was not as Mr. Brown had stated it; that
you asked Mr. Brown how he came to say you had given such
evidence, and he replied «Oh, wellitisthe same thing.” Please
to state what was the matter under consideration when all this
occurred 7—Ans. I have no distinet recollection of the particular
subject upon which he was then cross-examining me. I ve-
member the circumstance in the question well enough.

Ques. How do you come to recollect so very accurately the
precise expressions employed on that occasion, and cannot re-
collect the subject maiter !—Ans. Because the fact of Mr.
Brown’s reading my evidence incorrectly to me, made a very
deep impression on me at the time, and 1 thought that it was a
very unfair proceeding.

Ques. Please refer to the words originally written on page
1162 of the official record, but erased with the explanatory note
in the margin that “by veference to his previous evidence,
“ witness found he was in error here, and this answer was
¢ struck out,” and say if the words erased were not as follows:
“ In witness’s direct cxamination he swore that he was under
““ the impression that ¢ acts of violence’ were mentioned in Dr.
¢ Sampson’s letter of 24th January, 1849, in reference to convict
« Brown 7”—Auns. It is so recorded there.- '

Ques. Was not this the occasion to which you alluded in
the passage of your evidence quoted in question 297, and on
which you say Mr. Brown referred back to your evidence, and
some discussion arose asto what you had previously sworn to?
—Ans. No, I do not think it was.

The Committee adjourned until 10 o'clock, A.M., to-morrow:

.

Thirtieth- Day— Friday, 25th April, 1856.

Present :—The Chairman, Messrs. Masson,- Sanborn, and
Felton. : : ' ' :
The Hon. Mr. Macdonald and Mr. Brown were present. -
Minutes of yesterday read and approved. e

Mr. Hopkirk’s cross-examination was resumed.

Ques. In answer to question 303 by Mr. Macdonald, namely,
whether you knew “‘any instance in which keepers and guards
“yere intimidated by Mr. Brown in giving their evidence, or:
“in consequence of giving their evidence,” you cited as an
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instance the dismissal of keeper. Manuel, please to state .if
Manuel was dismissed in 1849, six months after the Peniten-
itentiary Commission made its final report to Government >~
Ans, I believe that Manuel was aclually dismissed in the fall
of 1849, I think in October, but I have reason to believe, that
his dismissal was in consequence of the evidence he had given
before the Commissioners, and also of his having been brought
up as a witness on McCarthy’s trial.

Ques. Were you an Inspector of the Penitertiary at the time
the Commission was issued, to enquire into thie conduct and
management of that Institutution, and had you not taken an
active share in the management of the prison during 2 large
portion of the period when the gross irregularities in the
administration of its affairs were charged to have existed ?—
Anps. I was an Inspector of the Penitentiary at the time the
Commission to Mr. Brown and others, to.enquire into the
conduct and management of that Institution was issued, but I
had only taken an active share in the management of the
Institution, from the early part of 1847 till about the end of
1848. I am not aware that gross irregularities did exist,
although Mr. Brown took every pains to make such appear.

Ques. Were not many of  the acts of yourselfand your brother
Inspectors inquired into by the Commissioners, and condenined
in their report to the Governor General?—Ans. Many of the
acts of myself and brother Inspectors were inquired into by the
Commissioners, and almost everything -which they, or the
Warden had done, was condemned in the most wholesale
manner, but so unfairly did I consider the enquiry conducted,
that I remember remarking to Mr. Brown, some time towards
the close of my cross-examination, that Mr. Baldwin and Mr..
Hincks were too honest to sanction the proceedings of the.
Commissioners ; to which Mr. Brown replied, that they (mean-
ing the Commissioners) were the servants of Government and
that she Government were bound to support their proceedings,
or words to that effect, to which I replied that I did not think
so, but that at all events, if the Government did support them,
there would be an enquiry by Parliament, or words to that
effect; on which Mr. Brown remarked laughing, ¢ Oh, if you
“are trusting to that, you will find you are mistaken,—you
“ will have to wait until you get a good Tory Government,
“before you get an inquiry,” or words to that effect. ,

Ques. Which of the Commissioners were present when, (as
you allege) you made this observation to. Mr. Brown?— Ans, I
cannot exactly recolleet, but I presume Messrs, Amiot, Bristow,
and Brown, ag latterly there were seldom any others of the
Commissioners present. ’
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Quies. Did not the Commissioners, by letter of 31st October,-.
1848, recommend to the Governor General the suspensicn of
voiirself and colleagues, as Inspectors of the Penitentiary, and
were nof the proceedings of the Commissioners the cause of the
final" resignation of the Inspectors, and its acceptance by. the
Government !—Ans. 1 do not know what the Commissioners’
wrote to the Government ; the cause however, of the final
resignation of myself and the other Inspectors was ws
follows :

Two guards named Cooper and Bannister, had taken money
at the Gates of the Penitentiary, contrary to. the rules of the’
Institution. .The Board of Inspectors, of which I was one,
thought it their duty to remove these men out of temptation, to
another part of the building, but without in any way altering’
their paye. . It happened that these men had given evidence
against the Warden, and Mr. Brown, in pursuance of his’
practice, of supporting such witnesses, insisted that these men
should be restored to the gates. I think he applied to the In-
spectors to restore them ; that they refused. He then applied
to Government, as I am led ‘to believe, from the letter of the
Secretary to the Board of Inspectors. A correspondence
ensued, the result of ‘which was, that the Government expressed
a desue, that the wishes of the Commissioners.might be com-
plied with, but’ the  Inspectots, having taken the matter int
con51derat10n, did not think. they could with due respect to
themselves; or ‘with due regard to the mtereets of the Institution,
comply, and they respectfully tendered their resignations, and
the acceptance of their res1gnanon, was conveyed ina letter from
the Secretary, expresswe of the thanks of the Governor General
for their gratuitous services, and also declaring, that no censure
against ‘the Inspectors was intended. The men, ‘Cooper and
Bannister were’ immediately restored by Mr. Brown, and if |
am not mistaken, a muster roll of all the officers of the Peniten-
tiary was called over, and the order ior their restoration to the
gates, réad'in presence of them all. This, together‘ with 'the
fact which had previously occurred, of Mr. Brown’s refusing
to appear before the Grand Jury to give evidence, or to produce
the book of evidence in a charge agamet McCarthy for perjury,
in statements-made against .me, he being one:of the strongest.
witnesses agamst the Warden, and thus defeatmg, for the time,
the ends of justice; completed the impression.which already
existed, that all who favoured Mr. Sith'would be visited with
the vengeance: of the Comriissidrers, and all- who gave evidence
against bim would be rewarded.

Ques." Are you quite sure that Mr. Brown insisted on ‘the
restoration of Cooper and Bannister to the Gates ?— Ans. 1 have

K
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no doubt he did, as he was the party who appeared to control
the proceedings of the Commissioners.

Ques. Are you quite sure that Mr. Brown applied to the
Inspectors to restore Cooper and Bannister ?—Ans, My impres-
sion is that he did, but as I have stated before, I am not quite
positive.

Ques. Are you quite sure Mr. Brown wrote to Government
on the subject of Cooper and Bannister’s removal >—Ans. 1
have already stated that I have only reason to believe so.

Ques. Are you quite sure that Cooper and Bannister were
immediately restored to the Gates by Mr. Brown 7—Ans. I have
reason to believe so.

Ques. Are all the rest of your statements in regard to Mr.
Brown equally trathful with your statement as to Mr. Brown’s
having taken any active share in the removal and restoration oi
Cooper and Bannister?

Question withdrawn. ,

Ques. Now, sir, please look at the records of the Commis-
%loners, and say if your statement, that Mr. Brown took an’
acuve share in'the removal of Bannister and Cooper is not.
false, and if the fact was not, that Mr. Brown for many days
before, and after that occurrence, was in the United States —
Ans. I have spoken in regard to the case of Cooper and Ban-
nister according to the best of my recollection after an interval
of about-seven years. I may be in error on some particulars,
but I have stated nothing but what [ believed to be true ; I
know nothing of the records of the Commission nor do 1 know
that Mr. Brown was in the United States at the time referred
to; 1 have already said that my reason for believing Mr. Brown
had insisted on the restoration of the gate keepers was, that he’
was the party who appeared to control the proceedings of the.
Commissioners, and I have no reason to doubt that the restora-
tion of the gate keepers was procured by them. :

-The Committee adjourned until 10 o’clock on Monday next.

Thirty-first Day—Monday, 28th April, 1856.

PrEsENT :—Mr. Sanborn.
The Hon. Mr. Macdonald and Mr. Brown were present

The Committee adgoumed un’ul to-morrow at 10 o’clock A
M., from want of a Quorum. -
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Thirty-second Day—Tuesday, 29th April, 1856.

Present :—The Chairman, Messrs. Stevenson, Felton,
Sanborn and Clarke.

The Hon. Mr. Macdonald and Mr. Brown were present.

Minutes of Friday read and approved.

Mr. Hopkirk handed in the following explanation with re-
gard to his evidence of that day.

On reference to my answer to question 383, I would wish
to state that the removal of the gate keepers, Cooper and Ban-
nister was, I have no doubt, procured by the Commissioners
as | stated in answer to question 389, but that I think on recol-
lection, that the application to the Inspectors, to restore them
may have been made "in the name of the Commissioners, and
that they may have been actually restored by them, the fact of
the removal, by the Inspectors, of the gate keepers, Bannister
and Cooper from the gates, and of the Commissioners, having
procured their restoration, and of that restoration having led
the Inspectors to resign, I remember perfectly, but I think the
application to the Inspectors may have been made in the name
of the Commissioners, and the actual restoration made osten-
sibly by them ; I mentioned my desire to make this correction
on the day I gave the evidence, but it was deemed better I
should make it to-day, when the evidence should be read over
to me,and [ stated the circumstance, to the best of my recol-
lection at the time, after the lapse of about seven years.

Mr. Brown said that it would be most unjust to allow this to.
go in the minutes as Mr. Hopkirk had made a great. many
statements which he (Mr. Brown) could shew to be incorrect
and which Mr. Hopkirk would acknowledge when he brought
them to his recollection by. putting the books into his hands.

Mr. Macdonald—The Committee could not exercise any dis-
cretion in-the matter. Mr. Hopkirk put that in as his explanation..

Mr. Brown—If there was any mis-statement it ought to be put
right.

ng. Macdonald—The Committee could not put answers into-
the mouths of witnesses. ‘

Mr. Felton—If the witness after examination wished to make
any correction, he was the best evidence against himself. The’
Committee could not refuse to 'allow the witness to make any
correction that he thought proper. : A

After some further conversation the explanation was received.

Mr. Brown closed his cross-examination of Mr., Hopkirk,.
and Mr. ‘Macdonald statedhe ‘would re-examine him on. to--
oITow. '

Adjourned till 10 o’clock A. M. to-morrow.
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Thirty-third Day—Wednesday, 30th April, 1856.

Present :—The Chairman, Messrs. Felton, Stevenson,
Sanborn and Clarke. L

The Hon. Mr. Macdonald and Mr. Brown were present.

Minutes of yesterday read and approved. :

Mr. Hopkirk re-examined by Mr.- Macdonald.

Ques. In answer to Mr. Brown’s question 312, you state.
that you have no personal knowledge that in the evidence of-
any witnesses as sunbscribed by h]m, there is any testimony.
recorded falsely ; were you present when any witness was ex-.
amined relative to any of the charges against Warden Smith?.
—Ans. | was not [ think present at the examination of. any,
other witness on the chargesagainst the Warden, though I'was..
present and did myself exanine witnesses relative to. some:.
matiers connected with the Surgeon, which do not, I believe,:
come within the scope of this Inquiry.

Ques. Then you do not know that the evidence: of other
witnesses is recorded truly. Is this so?—Ans. No, I.do. not,. L
have no personal knowledge of it.

Ques. In answer to Mr. Blown s question 327, you state that
you insisted on your depositions being amended as far as you..
considered it necessary. Do you mean by thls, that you. in-.
sisted on getling, and actmally succeeded in getting, the whole..
of your explanations at all times taken down ?—Ans. I insist;..
ed on its being amended, so faras, that-my. testimony as so.:
amended, should not be inconsistent with truth ; I frequently’
made explanatlons which Mr. Smith sometimeswished :to_.
have taken down, and his desire was: over-ruled. . At other:
times Mr. Smith hwmg no Counsel probably did not see that.
these were material to his defence, although I thcught. they:.
were ; but when these ekplanauons did not afiect the correet-
ness. of my evidence as’ far as it went, I did not at a]l - times ,
insist, nor did I at all times succeed in getting such explana—
tions taken down.

Ques. In answer to Mr. Brown's question 384, you: qtated
that you think Mr. Brown applied to the Inspectors to restore:.
Cooper and Bannister to the Gates, and that he then applied;to -
Government as you are led to believe, from the letter of . the.
Secretary to the Board of Inspectors, and that thereafter the-
men were restored by Mr. Brown: To what letter of. the.
Secretary do you refer, and do J you mean that the correspond-"
ence with the Inspectors and Ggvernmeat, took place, -with
M. Brown as an_individgal 7—Ans. When, | state in- answer,,
that I am led to believe from the letter of the Secretary to.. theﬁ

~~~~~

Board of Inepectors,l ret¢r to a. letter or letters of the, Se(.retary
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-of the Province to'the Board of Tnspectors, as'there'may. have
been -more letters than one. I have already also ‘explained
that the application for the restoration of the gate-keeperis, was
‘probably made in the name of the Commissioners, and "that
they may have been actually restored by them. ‘
Ques. You have also mentioned in answer to question 382
‘that Mr.’ Brown refused-to appear.béfore the Grand Jury togive
evidence, and'to produce the books of evidence in a cliarge
against McCarthy for perjury. ‘'Will you explain the circum-
stances to which you allude 7—Amns. A person named McCar-
thy, a keeper, had been dismissed by the Board of Inspectors.
In the book of charges served on the Warden, were statements,
said to have been given by him before the Commissioners on
oath, which detailed occurrences, said to have taken place be-
fore the ‘Board of Inspectors, known to my colleagues and
myself to be false ; and also for other untrue statements reflect-
ing “on myself, and I preferred a charge of perjury against him
before the Grand Jury, but my object at the' time was defeated,
by Mr. Brown’s refusing to appear as a witness, or to produce
the record containing McCarthy's false statements. I thougit
it very strange that he should desire.to prevent the truth from
being elicited, and applied to Government, who informed /e
that’'Mr. Brown had been directed to attend, which hedid at a
future period. McCarthy had given very strong evidence
against the Warden. o
Ques. You say also in the same answer, that an impression
had gone abroad that those witnesses who favoured Mr, Smith,
would -be visited with the vengeance of the Commissioners,
and those 'who gave evidence against him, rewarded. . ‘Can
you mention any instances in which this impression was justi-
fied by the results>—Ans. Such an impression had gone abroad,
and I think I stated something to a similar effect, in my exa-
mination. before ‘the Commissioners. MecCarthy, the keeper
alluded to in ‘my last answer, was restored, and is now a
keeper in the'Penitentiary; also, I believe, keepers Gleeson,
Martin, Keely, James Wilson, and Richard Robinson ; thislast
man has since been ériminally convicted, and I believe is now
or 'was lately himself a convict inthe Institution—all these bad,
as far as my memory serves me, given testimony against Mr.
Smith. - 'There may have been others, but I cannot recall their
names at present to my recollection.  ‘On the bihef.’_‘h:and,
George  Sexton, Thomas Smith, William Martin, Thornas. Cos-
ten, and Hugh Manuel, officers of the Institution, who had, I
have reasonto believe, given evidence in favor of the Warden,
were ‘subsequently dismissed. - ' L
(Witness withdrew. )
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Mr. Macdonald here concluded his re-examination of Mr.
Hoplirk.

Mr. Brown applied for leave to cross-examine Mr. Hopku'k
on the statements he had .just made to the Lommlttee, on h1s
re-examination by Mr. Macdonald. ,

Application over-ruled unanimously.

Mr. Macdonald called the attention of the Committee, for their

pec1al consideration, as evidence, the testimony of Wm. Mar-
tin, A. B. DeBlois, Henry Smith, (convict,) and Hugh Manuel.

Grant Powell, Esquire, again Ccalled.

Mr. Macdonald desired to know if all the books were Dnow in
evidence.

Mr. Ferres said tha: he always consldexed the books to be in
evidence.

Mr. Brown said that that would not be right, for the Commlttee
might go over the books and come across somethmg which ap-
peared to bear on the charges and in that case he should be
allowed to explain,

Mr. Macdonald—Certainly. v

Mr. Felion—That was a question for their consideration. .

Mr. Ferres—He regarded the books as evidence and in the
possession of the Committee.

Mr. Sanborn—If they went over the books page by page and
found something that might appear to bear upon the charges . it
would be out of their province to take them up as bearing upon
the case. It was for the parties themselves to make out their
own case.

Mr. Macdonald—Certainly, that would not be right, but he
took it that the books were before the Committee as evidence,
and if not he would put the whole of them in as such. .

Mr. Ferres understood that they were all before the Com:-
mittee for he had said at the time that he would not proceed a
step further until everything that Mr. Brown had in his posses-
sion was Jaid before them, and from the day that Mr. Brown
brought them in he regarded them as in the possession of the
Committee.

Mr. Brown—They were quite agreed that all these books
were {0 be held as references, but they were not to extract
pages here and there t6 which his attention had not been called
as he might have evidence to explam anything that ‘appear ed to
hear upon the charges.

Mr. Ferres read an extract from the minutes showing that the
books had all been put in as'evidence. .

Mr. Macdonald then referring to the books’ of‘ evzdence called
the attention of the Commlltee to the evidence of one De-
Blois, and others.
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Mr. Brown objected to this. _ _

Mr. Macdonald replied that he referred to this for the purpose
of giving Mr. Brown notice and not taking him by surprise.
For instance he found that Wm. Martin and convict H. Smith
both swore as to De Blois’ statement of a promise of pardon.
He was then going on to prove his pardon and the letters of Mr.
Brown on the subject. He had a right to put in any of this
evidence that he pleased and to bring any portions that he
thought proper to substantiate his charges. He was going
through the books and was going to argue upon the alteration
in the evidence to shew that they were strongly against Mr.
Smith—that witnesses would not swear to what was put.down
and that the.evideice bad to be aitered alterwards. '

Mr. Brown contended that he should have notice of what was
to be brought forward that he might- bave an opportunity of
rebutting it. K

Mr. Sanborn said that to go through the books and argue from
them without giving Mr. Brown notice of what he was going to
bring up, would be most unfair. The only course - that Mr.
Macdonald could take would be to point out what he considered
as bearing upon the charges and then let Mr. Brown bring evi-
dence to rebut them. The books were not substantial evidence
in the case. -They were onlyto be regarded as indications of
something and not as proving facts.. They could ouly be re-
garded as giving presumptive evidence.

Mr. Ferres looked upon the evidence in their books as if ithe
partics had been examined before the Committee—what was
good evidence for the'Coinmissioners was good evidence for the
Committee. ‘ '

Mr. Sanborn—-How could they tell from these books
whether ‘Mr. Brown took the evidencs dowi correctly or - in-
correctly. They could only assume from the mannér in which
the alterations were made—if they found they were very much
more against Mr. Smith than in' his favor—that the evidence had
not been fairly taken, but that was no:pasitive proof.

Some further discussion ensued upon this point without any
definite conclusion being arrived at, and the Committee then
proceeded 1o examine Mr. Grant Powell with regard to certain
correspondence in the Secretary’s Office relating to certain mar-
derers confined in the Penitentiary.’

Ques. [By Mr. Macdonald.]—Produce the original papers and
copies of all the papers from the. Secretary’s office-with.regard
to the pardon of DeBlois?—Ans. 1 do., ‘

Ques. Among these papers, is there: a letter dated. 7th Octo-
ber, 1848, signed George Brown, Secretary 1—Ans. There is.
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Ques. In whose hand-writing is that letter>—Ans. It is Mr.
Brown’s. I also produce letters from the Secretary’s ‘Office,
with regard to Hugh Cameron’s pardon,

Mr, Brown admitted the letter of 9th August, 1849, respect-
ing the pardon of Wallingford Saunders, Jean J. Glarisse,
Hugh Cameron, Franklin Riley, James Stoutenburgh, William
Lilias and William Humbert, to be in his hand-writing.

Mr. Powell cross-examined by Mr. Brown.

Ques. Please to look at the papers you have given in, in the
case of convict A. B. DeBlois, and say who were the Petition-
ers on whose solicitation the Government were induced to in-
quire into the case of DeBlois?

Mr. Macdonald objected 1o this question.

Objection sustained unanimously.

Ques. Among those papers, is there a petition dated August
1848, to the Governor Germeral, applying for the pardon of A.
B. DeBlois, professing to be from Helen Jalbert, and recom-
mended by the Rev. C. F. Cazeat, Rev. B. O'Reilly, Rev. L.
A. Montairny, Rev. H. Boutier, Rev. P. Pouliot, Rev. N.
Beairnbien, Rev. E. Payment, Rev. S. Matti, Rev. L. Proulx,
Rev. Z, Chareot, Rev. P. L. Laharge and Rev. L. Roy >—Ans.
There is.

Ques. Please refer again to the papers, and say if the Pro-
vincial Secretary, in consequence of the said application, did
not, by letter of the 25th September, 1848, ¢ apply to the Peni-
““tentiary Commissioners 1o report. whether DeBlois’ conduct
‘ has been such during his detention therein, as to render him
“a fit subject for the exercise of the Royal clemency ?

Mr. Mucdonald objected to this question.

Objection sustained unanimously.

Ques. Is there among the papers you have put in, a letter
from the Provincial Secretary to the Commissioners, dated 25th
September, 1848, asking them to report on the case of DeBlois?
—Ans. There is a draft of a letter of that date.

{Witness withdrew.)

The Committee adjourned till 10 o’clock, A.M., on Friday

next.

~

Thirty-fourth Day—Friday, 2nd May, 1856.

Presext :—The Chairman, Messrs. Clarke; Stevenson, San-
born, and Felton,—5. C S T
The Hon. Mr. Macdonald and Mr. Brown were present.

Minutes of Wednesday read and approved.
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Nopoléon Casauli, Esquire, a Memkber of the House, called
and examined. o '

Ques. [By Mr. Macdonald]—Were you in Toronto in 18507
—Ans. T was in Toronto on the 5th August, 1850.

Ques. Did you attend the Legislative Assembly ?—Amns. I
did on that day. _

Ques. What was the subject of discussion >~ Ans. Amongst
others, there was a motion made by Mr. Macdonald the pre-
sent Attorney General West, to refer to a Committee, the Peti-
tion of Henry Smith, Esquire, late Warden of the Provincial
Penitentiary of Canada, complaining of the mode of proceed-
ing adopted by the Commissioners appoiuted to investigate
certain charges against him, as I find at page 242 of the Jour-
rals of 1850. .

Ques. In making this motion, did Mr. Macdonald make
any remarks to the Hougse, and if so, state generally the tenor
of those remarks?

Question objected to by Mr. Brown.

Objection over-ruled on the.following division :

Yeos : Nuy:
Mr. Felton, .Mr. Sanborn,—1.
Mr. Stevenson, ‘
~ The Chairman,—3. . .

Ans. Remarks were made by Mr.:Macdonald, charging the
Corimissioners of the Penitentiary Inquiry with grave mis-
conduct, the precise terms I do not at this distance of time
recollect, but they were of a stronger character than 1 had ever
heard used in a similar assewnbly. .I was present in  the
House of Assembly the other day, when the words were made
use of, which caused this Committee to be appointed, and the
expressions used by Mr. Macdonald in 1850 were stronger
than those used on the recent occasion. Such is the impres-
sion on my mind. [ remember well .that there were allega-
tions of falsification of evidence, and of promises made to
convicts to induce them to give evidence, and many other
charges which I cannot now specially mention. ‘

Ques. The charges then were of the same character and
description as those preferred by me during this Session?—
Ans. To the best of my recollection they were.

Ques. Was Mr. Brown present when those remarks were
made in 1850 >—Ans. He was. = . = .. . _

Ques. Where was he, and did he :hear thosc remarks ?—
Ans. On the left side going into the: House of Assembly
Chamber ; there were seats reserved for Legislative Councii-
lors, apd in the rear of these seats there were benches 1o'which
the public were admitted. Mr. Brown was on one of the front
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benches, and I was on the same bench near him, but no person
between us, so far as I recollect. He did hear those remarks.

Ques. Had Mr. Brown communication with any of the
members respecting those remarks ?—Ans. He had with Mr.
Richards, now Mr. Justice Richards, and the purport of what
Mr. Brown told Mr. Richards was, to oppose the appointment
of a Committee. He gave him his reasons why he should do
so, and also some explanations of the conduct of the Commis-
sioners ; in answer to what had fallen from Mr. Macdonald,
Mr. Richards went to his place and repeated in other words
what had been said to him by Mr. Brown. I may say that
Mr. Richards came two or three times to Mr. Brown, previous
to his rising in his place, and addressing the Speaker on the
subject. Mr. Brown spoke so loud that no one in the vicinity
could avoid hearing what he said. :

Ques. What was the result of Mr. Macdonald’s motion >—
Ans, It was lost. :

Ques. Did you hear Mr. Brown in his place, this Session,
deny that he had at any time opposed the granting of a Com-
mittee?

Mr. Brown objected to this question.

Objection sustained unanimously.

Mr. Casaull’s examination in chief was here closed.

Mr. Brown stated he declined asking Mr. Casault any ques-
tion in cross-examination.

The Hon. Mr. Macdonald stated he had completed his evi-
dence.

The Committee adjourned until 10 o’clock A. M. on Monday
next.

Thirty-fifth Day— Monday, 5tk Hay, 1856.

Present :—The Chairman; Messrs. Masson, Stevenson,
Sanborn, and Felton. :

The Hon. Mr. Macdonald and Mr. Brown were present.

Minutes of Friday read and approved. .

M. Brown opened his defence with the following remarksto
the Committee. I had great doubts whether 1 should call any
wilnesses on my part or not as there is no evidence bearing on the
charges brought by Mr. Macdonald. The whole of the evi-
dence is extraneous to the charges. I have held very strongly
that the Committee had rio power to take up these matters at all
and would have appeaied to the House if ‘I had not feared
‘that it would have appeared as if I wished to avoid engquiry.
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Besides this the whole of the evidence was against the Com-
missioners, and 1did not think that it would be right to prevent
them from having an opportunity of acting in their own defence.
It is quite clear that not only my transactions but that the whole
pr()cceuings of the Commissioners are beyond reproach, and that
it would not be right to deprive them of the means of coming
forward and explaining their position. Mr. Macdonald has
called Mr. Shenff Thoinas as a preliminary witness and had
put questions to him as to the truth of the charges against me,
to which he replied that he did not believe they could possibly
be true, so that his evidence amounted to nothing so far as that
was concerned. Then we had Mr. Casault who only spoke as
10 a conversalion—which he overheard. between myself and
Mr. Richards, and in which I shall shew that he was entirely
mistaken. Then we had Mr. Smith, the Jate Warden, who was
convicted of every species of crime that a man in his position
could be guilty of and who was dismissed on our report. All
these tales against me were brought by him to the Government,
and not only were they dismissed as groundless. but his papers
_were returned to him as being improper to remain in the hands
of the Government. Then we had Mr. Hopkirk who was one
of the Inspectors and mixed up in the affairs of the Penitentiary
in such a way as to make it very doubtful whether he or Mr.
Smith were the most culpable. He also resigned and his
resignation was accepted at the instance of the Commissioners.
He also brought charges against me which the Government dis-
missed. Then Mr. Horsey was brought, but the first question
put to him shewed that the reading in his evidence with regard
1o the stone work at the Penitentiary was precisely the same as
that which the Commissioners alleged. Thus the whole evi-
dence is that of Smith and Hopkirk, who were parties dismissed
by the Cummissioners. They are brought here after the lapse
of eight years to make upall the tittle tattle that could be
brought up against me. None of their evidence bears upon the
charges brought by Mr. Macdonald. Their stories are all
based upon their own imaginations. . The Cumnmissioners, who
are men of unblemished reputation, might have let the statement
.of Hopkirk and Smith go without notice, but as it has been
the opinion of the Commissioners 1hat these things should be re-
butted, I have thought it proper to bring two or three - witnesses
in. my defence. . The session is now coming to a close and I am
very anxious. that the report should be broyght before the. House
_this session, and although Mr. Macdonald  has- taken so. much
time: with three or four witnesses I-will endeavor to bring my
evidence into such:a smalil space as will.allow the Commitiee 10
.report without delay. . P T RF

IR
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William Bristow, Esquire, of Montreal,-cdlled in'and exam-
-ined on behalf of Mr. -Brown.

Ques. Were you ‘one of the Commissioners appointed- by
-Government in May, 1848, to enquire into the actual condition
-and management of the Provincial Penitentiary —Ans. ‘I was.

Ques. Were you regularly present at the meetings of the
Commission?—Ans. | was present,] believe, at every meet-
ing of the Commissioners from the opening of the Commis-
sion on the 23rd of June, 1848, till the final rendering-of the
Report on the 16th of April, 1849 with the exceptmn of a
-period from the 6th of November, 1848 to the 10th of -Decem-
‘ber, 1848, when [ was in the United States along with ‘Mr.
-Brown, examining into the Penitentiary system of “the United
‘States.

Ques Did you take a close and earnest interest:in the
whole proceedings of the Commission, and are you thoroughly
conversant therewith?—Ans. I did, and am thoroughly ac-
-quainted with everything that was done. -

‘Ques. Had you frequent occasions during the sittings of
the Commission, and especially ‘while preparing the’ Report7
to examine mmute]y the official record of -evidence 7—Ans. '
‘had.

‘Ques. Have you any knowledge that Mr. Brown ‘“recorded .
“falsely the evidence of ‘witnesses examined before the said
“ Commissioners ””—Ans. 1 am certain he recorded correctly
everything that passed before the Commissioners.

Ques Ilave you any knowledge that Mr. Brown ¢ altered
“the written testimony of witnesses after their evidence was
“closed and subscribed ?”—Ans. I am certain he did not, up
to the time of making the Report.

Ques. Have you any knowledge that Mr. Brown “subomed
“¢ convicts to commit perjury !’ — “Ans. I have not.

Ques. Have you any knowledge that'Mr. Brown ¢ obtalned—
“the pardon of murderers confined o the Penitentiary, to
“ induce them to give false evidence ”’—Ans. I certainly have
not. I am not aware he attempted to obtain the pardon of :
-any individual g

Ques. If he had done so during the sitting of ‘the:Commis-
-sion, would you have been coamzant of 1t ?—Ans. [ must-
:have known had any person been pardoned through the instra-
‘mentality of the :Commissioners. - The Inspectors may have:
recommended ‘pardons, but as a ‘Commissioner I know:'no-
thing of it, and the Commissioners did not interfere to obtain -
the pardon of any individual, to the best of my reeollection. -

Ques. Wilness’s attention is called to two letters, of August
and October, 1848, in reference to convicts Duncan and .De
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Blois, and is:asked if he had: any reference to these cases in
his last answer!—Ans. 1 had forgotten the case of Duncen,
who was recommended by the Commissioners for pardon,
being in .a dangerous-state of health; Duncan was:not exam-
ined as a witness before the Commissioners: There was the
case of one DeBlois, referred by the Provincial. Secretary. to
the Commissioners, and the Commissioners in that case made
on the Tth October, 1848, the following report: *I:am-in-
« structed by the Commissioners to state for the. information:
“ of His Excellency that the conduct: of DeBlois, while im
¢ the Penitentiary, has been very good, and that in the opinion
“ of the Commissioners he is-a fit subject. for the exercise of
“ the.Royal clemency.

“In their investigation of the affairs of the Penitentiary,
“ the Commissioners have availed themselves, to a limited‘ex
“tent of convict evidence ; and important testimony, adverse
« to the management, has been given by several conviets, whose
“ general -conduct.-has been - meritorious ; of these DeBlois ‘is
“gne. The Commissioners have in conseqnence deferred for
“ the present, bringing such cases-under the notice of :His Ex-
¢« cellency the Governor General, to avoid misconstruetion; or
« prejudice to the officers on their defence. Should:His Ex-
« celléncy see fit to extend to DeBlois the Royal pardon, the
“ Commissioners would respectfully submit whether the inti-
“ mation of it mightnotbe advantageously ssuspended, until -
« the; officers of the' Penitentiary have closed their defence.”

“T have, &c., ’
¢ (Signed,) GEORGE BROWN;
: - -« Secretary.”

Ques. Had there been loud and continued complaints against
the management of the Penitentiary: for a long time previous
to the issuing of the Commission under which you acted ?—
Aus. I had a very trifling knowledge of the circumstances that.
had occurred prior to the appointment of the Commissioners ;.
certain documents were put into my hands, through the Pro-.
vincial Secretary, when-I reached Kingston, which contained.
the principal information on which I acted as one of the. Gom-,
missioners. The Commission under which the Commissioners
were appointed, stdted, that divers charges -had been made
aguinst the conduct and management of the Penitentiary.

Ques.. Did it not.appear by. evidence given before the. Com-
missioners, that great irregularities and violent dissensions, had
existed  within_ the . Prison, . previous. to the. issning of your:
(lommission,.:,.

Question cbjected: to.by  Mr. Felton as a leading one:
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Objection over-ruled on the following division ;

Yeas : Nays :
. Mr. Masson, Mr. Felton,
Mr. Stevenson, The Chairman,—2.
Mr. Sanborn,—3.
Ans. Ttdid.

Ques. What was the nature of your Commission. Was it
to try any particular officer or officers, or was it to inquire
into the conduct of the Penitentiary, in all its departments,
and suggest ameliorations?

" Question objected to by the Chairman,

Objection sustained unanimously.

Ques. Did the Commissioners carefully consider the course
they should take in pursning their inquiries, and is the follow-
ing extract from their printed report (pp. 80 and 81,) a true
record of their conclusions? _

“ Your Commission was opened at Kingston on 23rd June,
“ 1848 ; and after due consideration, the following notice was
¢ published in the newspaperts : ’

“ His Excellency the Governor General having issued a
“ Commission to investigate divers charges and complaints -
“ respecting the conduct, system of discipline, and manage-
“ment of the Provincial Penitentiary ; notice is hereby given,
¢ that the Commissioners appointed in the said matter, will sit
¢ at the Court House in the City of Kingston, on Monday, 26th
« June, 1848, and following days, commencing at 10 o’clock,
“ A.M,, to receive such information and complaints as may be
“tendered.”

“The mode in which we should proceed with our inquiries,
“ received grave consideration; andthe peculiar circumstances
“of the institution, made this a matter of .some difficulty. It
“ was obvious, that if, without previous knowledge of the af-
“fairs of the Penitentiary, or the feelings of the parties, we.
¢« called before us the officers of the Institution, and sought
“ jnformation from them, we would not get so safely at the
“true state of the case, as we would, by a direct examination
“on points with which we had been previously made partial- -
“ly acquainted; we therefore resolved to invite: gentlemen
“ residing in the neighborhood of Kingston, and reputed to be
« well acquainted with the affairs of the Institution, to meet
“us, and afford us such information as lay in their power, in
“the form of conversation not under oath: hoping thus to
“ obtain at least, a knowledge of the parties likely to be -well -
“.acquainted with the subjects of our enguiry, we resolved that
“ our next step should be, to take evidence on oath from such
« parties, beyond the walls of the Penitentiary, and to follow
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¢«up the information obtained. from them, by the evidence of
«“the officers of the Institution. The difficulty then presented
“itself as to the manner in which the evidence could be used,
“should matter be elicited, so far affecting any officer, as to
“make it necessary to put him on trial. It was obvious from
“the first, that the topics coming under our notice, would be
“of the most diversified character, and affecting in a greater
“or less degree, many persons. It was impossible, even if it
“had been desirable, to bring all interested together at one
“time; and to call them separately, for each witness, would
‘“ have been an endless proceeding. After the most mature
« deliberation, we resolved that the fairest and most satisfac-
““ tory mode was, to conduct the investigation, in the first place
“ in private, and after maturing our enquiries, to draw up from
¢ the evidence, formal charges against any officer who might
‘“appear to be implicated, and furnish him with a copy of such
“ charges, and the testimony tosustain them; and should such
« officer deny the allegations made to his prejudice, we deter-
“ mined ‘that he should have the opportunity of recalling the
“ witness for re-examination, or summoning such additioral
“ witnesses as he might think proper for his defence. We
¢ conceived that this mode of proceeding was highly advanta-
¢“geous to the accused; for though -the preliminary evidence
“ would thus be taken in his absence, the benefit from having
“the testimony in writing, with time to scan every ling of it,
“instead of cross-examining at the moment, greatly ovei-
“ balanced any slight disadvantage which might attend it ?*—
Ans. They did did.carefully consider the course they should
adopt, and the above extract contained in the question, is a
true extract. '

Ques. Did the Commissioners communicate to the Warden
and to the Inspectors, (through their representative, Mr. Hop-
kirk) that tliey intended to pursue this course, and did both of
these gentlemen express themselves ¢ hignly satistied there-
with - Ans. They did.

Ques. Did the Commissioners by letter of 29th July, 1848,
communicate to Government the course they intended to pursue,
and was the approval of the Governor General in Council,
therefor, received by the Commissioners by letter from the
Provincial Secretary ?—Ans. They did communicate, and the
Government sanctioned their conrse by letter dated 29th August,
1848. C :

Ques. Was the course of procedure ~thus'vadop‘ted' and .a;.)-

proved, strictly followed throughout, by the Commissioners #—
Amns. It was. . o . T
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Ques. Who were'the patties With whom the Commi'séibﬁér's»
held’ preliminary conversations, and by whose information
their first enquiries were' directed P-'--—Ans The following’ gen-

.....

quiry by the Commissioners; Honorable P. B. DeéBlaguiére,
James Nichalls, Esquire, formerly President Board of Inspec-
tors, Dr. Sampson, Surgeon of the Penitentiary, A. Manahan,
Esquire, formerly an Inspector, Thomas Kirkpatrick, Esquire,.
late President Board of Inspectors, Samuel Rowlands, Esquire,
Editor Kingston Chronicle and News, J. B. Marks, Esquire, late
an In=pecmr, Rev. R. V. Rogers, Chaplainto the Penitentiary,
A. Pringle, Esquire, formerly an Inspector, Major Sadlier, late
an Inspector, Hon. John Macaulay, first President Board of-
Inspectors, His Lordship the Roman Catholic Bishop of King-
ston, and Rev. Angus McDonell, Vicar General.

Ques. Did the Commissioners, on the information of these
gentlemen, and the written documents placed in their hands
by Government, proceed to examine under oath, such parties
as they were led to believe were cognizant, from personal
knowledge, of the actual condition of the Pemtenuary P—Ans.
They did.

Ques. Did the Commissioners.extract from the evidence of.
the parties so examined, such portions as seemed to affect the
character or conduct of any officer, and serve a written copy
thereof upon him, for explanation *—Ans. They did.

Ques. Were such extracts transmitted to Mr. Henry Smith,
Warden ; Dr. Sampson, Physician; and Mr. Francis W. bmxfh Y |
Kitchen Keeper and on his demanding it, were copies "ol
statements in which his name incidentally occurred furnished’
to Mr. Hopkirk, one of the Inspectors >—Ans. Th\,y were.

Qués. Were the extracts of evidence carefally considered by
the Commissioners, and minute instructions given to the Secre-
tary, as to the portions of testimony to be’ e‘(tracted or was the"
selection left to the Secretary’s discretion >—Ans. They were:
carefully examined by the Commissioners, and the partlcular
extracts to be furnished, selected by them. .

Ques.- When Mr. Warden Smith - was- served ‘with the ex-A
tracts of evidence affecting his character-and conduct, was. he’
informed by letter: ¢ You :will have every. assistance in- ‘thec
« production of witnesses, which. the Commissioners can- give:
“you, you will be entitled to re-produce the same w1tneb<es, i
“if you think proper, or any others you may think. proper.
«“Should it be found impossible- to- procure the attendance of
“any of the witnesses who have- given 'testimony agamst you'.
« (which I do not anticipate), the evidence of such parties will"
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% only be used andmst you as corroborative testimony” >—Amns.
A communication to that effect was made to Mr. Smith.

Ques. What, was the practice followed in summonirg wit-
uesses; did the Warden farnish the Commissioners with the
names of the parties he desired to examine, and were sam-
monses thereupon issued for such parties 2—Ans. The Warden
did communicate to thé Comniissioners the names of such
witnesses he wished called, and in every case in which he re-
quired it, a suramons was issued.

Ques. Did Mr. Smith call upon the Commissioners to sum-
mon one witness, who was not sumroned, or was any surm-
mons issued for any witness, who was not produced —Ans. |
am not aware of any instance in whick he desired 2 witness
te be called, and who was not called.

Ques. Please refer to the official record and say, if 35 of the
54 witnesses whose testimony affecting him, was trasmitted
0 the Warden for explanation, were notrecalied by Mr. Smith,
and cross-examined on their written evidence ?>—Ans. They
were, and there names were, Major Sadlier, Mr. Samuel
Muckleston, Rev. R. V. Rogers, Dr. Sampson, Mr. Bickerton,
Clerk, Mr. Utting, late Deputy Warden, Mrs. Tox, late Matron,
Mrs. Coulter, late Matron, Mr. Coverdale, late Aichitect, Mr.
Costen, Deputy Warden, Mr. Horsey, Architect, Messrs. Swift,
Richardson, Jones, and Gibson, Keepers; Messrs, Wilson,
Kearns, Atkins, Cooper, Wait, Bannister, Waldron, and Martin,
Guards; Messrs, Keely, McGarvey, McCarthy, and Gleeson,,
late Keepers; Mr. Fitzgerald, late Guard; J. H. Freeland,
discharged convict, and Cameron, Chagnon, Dyas, Smlth
DeBlois, and Mc(,onmck conviets,

Ques. Of the ’remammg 19 witnesses, whorh the Wardem
did not recall, were there not 6 whose evidence was altogether
omited by the Commissioners in reperting to Government, on.
the charges against the Warden,—namely, Eliza Quinn,
Heras, Leahy, Travis, Christmas and Lemmon ?—Aans. Yes.

Ques. Of the remaining thirteen witnesses, whose evidence
was so {ransmitted {0 the Warden, but who were not recalled
by him: were not six contractors residing in Kingston: er
vmmny, nampely : Messrs. T. Hendry, P. Quinn, J. Breden, S.
‘Breden, P. Conlan and R. Allan. Was not another of the said
thirteen witnesses, (Mr. Skinner) a keeper in the Penitentiary.
Was not another, Richard Robinson, late guard, residing in
Kingston. 'Was not another(James He_nessy) a conviet in the
Penitentiary ; and might not all of these nine persons have
been produced at any moment, had the Warden so requested?
—Ans. To the best of my belief they tmght have been so
called.

L
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Ques. Of the remaining four witnesses was not Mr. M. B,
White, a Merchant in Carbondale, Pa., and Maurice Phelan &
hand on an American steamer ; and might not both have been
produced had the Warden so requested? Ans. Iknow no
reason why they might not have been.

Ques. Have you any reason to doubt that the two remaining
witnesses, namely, James Brennan and Eustache Coté, might
have been procured, if the Warden had so requested ’—Ans.
I have no reason to doubi these two witnesses might have
been called.

Ques. Did the evidence of these thirteen witnesses affect
materially the charges against the Warden >—Ans. Some of
their evidence was strong against the Warden, but there was
no portion of their cvxdence, that was rested upon, as material
in getting up the report.

Ques Had the evidence of the thirteen WllDeQSCS who were
not recalled by the Warden, been struck out altogether, would
the Commissioners have come to a different conclusion from
what they did in their official report?——Ans. Certainly not,
they would not.

Ques. Did Mr. Smith, besides recalling thirty-five of the
Wltnf'»ses, whose writien evidence had been farnished him
by the Commissioners, call and examine forty-eight other wit-
nesses of his own >—Ans. Yes, their names are as follows:
James Armstrong, Andrew Ballantyne, E. Chase, Thomas
Conden, S. E. Crandell Sheriff Corbett, W. Crawford, W.
Chapman, L. Duddevir, ’James Dissett, J. Feely, W. F unqton,
Thomas Fitzgerald, Henry Grass, James Hopkirk, John Hooper,.
J. Hall, Mark Hermeston, Thomas Kirkpatrick, F. Little,
Phebe Martln, Hugh Manuel, Henry Montgomery, Grace
Marks, Mary Mathews, James \lills, John Mathews, P. Mec-
Donegle, Richard McNair, James McMahon, R. Nursey, S.
Pollard Mrs. Pollard, James Parker, Jacob Price, Henry Patle-
ton, Samuel Rodgers, John Rowe, George Ramsden, Mrs. T.
Smith, Thomas Smith, William Smith, George Sexton, Lester
Smlth Thomas Somerville, Ann Sturges, H. Smith, M. P. P.,
and R. Tyner.

Ques. In reference to the allegation that Mr. Smith was con-~
«demned on convict testimony, please to state if this is true >—

Ans. There ¥as no charge considered established upon con-
vic testimony, nor was any reliance placed upon convict-testi-
mony in itself, except where strongly corroborated by other
evidence of a more reliable character. :

Ques. How many convicts did the Commissioners examine.
in the preliminary investigation, and was the evidence of all
those used, in reporting to Government ?~—Ans. Ten convicts
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were examined by us. I do not remember exactly how many
were used by us, in our report.

Ques. How many convict witnesses did the Warden call in
his defence >—Ans. I believe 16.

Ques. Did the Warden apply to the Commissioners for leave
10 be defended by Counsel, and were not the following reasons
for refusing, commumca’red to him officially by the Commis-
sioners >—& This is not a Court of Law before which you are
«arraigned, and are to be found guilty or innocent on legal
“forms and techmcthles, it is simply an inquiry to find what
“ has been the true position of animportant public Institution,
“and what has been your conduct, as its chief officer, and to
¢ get at the truth on either point, the presence of legal gentle-
“men cannot be necessary.”’—Ans. He did apply and the
foregoing answer was givento him,

Quec At what date were the extracts of evidence transmitted
to Mr. Warden Smith, and at what dates did he commence and

close his defence "-—-Ans. The extracts of evidence were trans-
mitted to the Warden on the 238rd September, 1848. Tkhe
Warden commenced his defence on the 9th October, 1848, and
closed it on the 19th January, 1849,

Ques. Please refer to the Minutesof the Commission, and say
if it was not arranged between the Commissioners and the
Warden, before he commenced his defence, that, “the Secretary
“ should read out the answer to each question as he had written
i, and not proceed until the witness and the Warden were
« satisfied that the answer was correctly taken down ;” state also
if the practice was strictly in accordance with 'this rule 7— Ans.
It was so arranged, and the agreement was invariably acted upoa
by the Commissioners. :

Ques When the Commxssxoners were examiniog or cross-
esamining a witness, was any one Commissioner at liberty to
put any question he chose—or was the assent of the Board
necessary —Ans. Every Commlsswner put such questions as
he thought proper. .

Ques, Was each guestion, when put to the witness, if not
objected to by a Commissioner, held to be put w1th the consent
of the whole Board 7—Ans. Tt was,

Ques. ‘Besides the official record of the testimony ; glven by 1 the,
witnesses, were fuil minutes of the evidence taken by persons
present, and if so, by whom 7—Ans. 1 kept'a complete copy of
all the evidence taken before the Commissioners during the time
Lwas present;. I believe the other .Commissioners: had beoks
before them, in which they tcok memoranda ‘but as 10 the. full"
ness of these memoranda, I cannot pretend to speak; and I am:
aot certain whether Mr. Fergusson, the Chanman, had such a
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book ; Mr. Warden Smith had a Clerk during the whole time,
who apparently took full minutes of the whole of the evidence.

Ques. Then Mr. Warden Smith has the means in his pos-
session, and you also have the means, by comparing your record
with the official depositions, of detecting any maccuracy, if such
there were, in the official books of Evidence, have you rot —
Ans. 1 cannot speak precisely as to the means possessed by Mr.
Smith, as I have not read his minutes, but my own minutss are
about as full as Mr. Brown’s records.

Ques. Did you compare your minutes of each answer, with
the answer as read aloud by Mr. Brown, and m:uke suggestions
in amendment, when any seemed necessary —Ans. | was in
the habit of listening to Mr. Brown’s reading of every answer
that was given, and of comparing it with my own memoranda,
if there was any discrepancy that struck me, I pointed it out.

Ques. Did Mr. S8mith and his Clerk, also compare their record
with the answers read aloud by Mr. Brown, and make sug-
gestions in amendment, from time to time !—Ans, Mr. Smith did
so frequently.

Ques. Was there ever a suggestion made by any witness in
amendment of his testimony, that was not made in the -record by
Mr. Brown, or one suggestion made by you or Mr. Smith, that
was not referred to the witness, and if sustained by him, at once .
carried out7—Ans. There was not.

Ques. Was there ever any unwillingnes shewn by Mr.
Brown, to correct the evilence of any witness, or any dispositon
shewn by him, togive the testimony other than its true colour-
ing —Ans. Never to my knowledge. .

Ques. When the evidence of each witness was closed for the
time, was his whole deposition re-read to him, amended to suit
him, and a distinct assent to its correctness asked and obtained
in every case I—Ans. Yes.

Ques. When the assent of the witness had been so asked and
obtained, to the correctness of his depositions, was notthe assent
of the Warden, in every case, also askel and obtained to its cor--
rectness —Ans. It was. o

Ques. When the assent of the witness, and the Warden to the
correctness of the testimony had been obtained, were not the’
following words invariably appended to the -deposition: “The
foregoing evidence was read aloud ; Mr. Warden Smith declar-
ed the evidence correctly taken down, witness did the same and.
signed it 17”—Ans. There was such a statement appended to the
evidence, ’ :

Ques. Did the Secretary then read aloud these words, and was
the deposition in every case then signed by the witness ?—Aus,
It was. - S
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Ques. Had you frequent occasion before the Commissioners
closed their labours, to examine the official record, and did you
ever discover, by comparison with your own copy of the evidence
or otherwise, the slightest variation between the testimony as
recorded by Mr. Brown, and that actually given ?—Ans. 1 did
frequently recur to the records, and I never, on any occasion
found any error in them.

Ques. Was there any discourtesy shewn to any witness by any
of the Commissioners ; was any witness brow-beaten or insulted?.
—Ans. No. '

Ques. Did any witness refuse to sign his deposition >—Ans,
Never.  One person of the name of Pollard did, ir_the first in-
stance, object to signing his deposition, he was asked to point
out if any part was untruly reported, he said it was correctly
taken down, and he then signed it. ,

Ques. Was any question, pertinent to his defence sought to
be put to any witness by Mr. Smith, but over-ruled by the Com-
nissioners ?—Ars. Never to the best of my knowledge; the
only questions I remember being over-ruled, apparently had for
their object to impeach the Commissioners. I believe tke whole
of those questions, or of any questions over-ruled, will be found
recorded in the records of the Comnissioners,

Ques. Was any intimidation used towards any witness by any
of the Commissioners ; werc any threats of dismissza!, or premises
of any kind, held out to any witness, or were the Commissioners
on the contrary, most careful to guard against doing any thing
that might unduly influence the testimony of persons who might
be witnesses before them ?—Ans. Certainly not in my presence,
and I can speak for myself, and. as far as I know of any of my
brother Commissioners, that they were most careful to guard
against anything, which might unduly influence the evidence for
or against the parties accused.

Ques. When the Warden proposed examining Mr. Brown as a
witness, did Mr, Brown refuse to answer the questions, or did
the Board over-rule them, before they were put to him —Ans.
I remember I objected to the questions put to Mr. Brown, and
my brother Commissioners coucurred with e, in. my objection
to his answering them.. ) ) _ h

Ques. When Mr. Smith declined to proceed further in his
defence, on the plea that the Commissioners over-ruled his ques-
tions to Mr. Brown, was his case exhausted 2—Ans. I should
imagine it was, as he had gone over all the ground in the charges
laid against him, having re-examined most of the witnesses which
we had previously examined, and he had produced a large
number of witnesses in his own defence, on every one of the -
&harges taken seriatim.
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Ques, When Mr. Smith had closed his defenee, did the Com-

missioners proceed to examine the evidence received on each
charge, was an index made to the several points of evidence, and
the testimony referred to, and carefully weighed, anid were
minute instructions on each count thereupon, given to Mr.
Brown for his guidance in drawing up a draft report >—Ans. The
Commissioners did pursue the course described in the question.

Ques. Witness is shewn a memorandum book, and his atten-
tion being directed to the contents, he is asked if that is the book
%in which Mr. Brown took down, count by count, as the evidence
was considered and decided upon, the instructions of the Com-
missioners for drawing up the draft report 2— Ans. Itis. .
~ Ques. Witness is shewn a bundle of manuscript sheets,
and is asked if that is the origina} draft-report of the Penitentiary
Commission, prepared by Mr. Brown, and if it was in strict
accordance with the instructions given him ?—Ans. It is.

Ques. Were some portions of that draft report prepared
by you, and other portions by Mr. Thomas?—Ans. Yes.’

Ques. Was thut draft-report considered, paragraph by
paragraph, by the Commissioners; the extracts of under evi-
dence each count, carefully referred to and read, and the whole
report amended and adopted unanimously, by all five of the
Commissioners 7-—Ans. Yes, it was.

Ques. By whom was the fair copy of the repori made from
the draft report 7—Ans. A fair copy, I think, was written from
the draft report by a gentleman of the name of Campbell,but i
am not certain whether one portion was not written by another
clerk.

Ques. When the fair copy was completed, was it carefully
read over by the Commissioners, ameuded, and adopted unani-
mously, at a full Board 7—Ans. 1t was,

Ques, Where did this take place ; pleass state particulars as
to the final adoption and signing of the Report by the Commis-
sioners >—Ans. I think the reading of it occupied more than one
sitting ; part of it was read at Mr. Brown’s lodging in St. Joseph
Street, Montreal, and the remainder at my house; when the
latter portion of it was read I'doubt whether Mr. Thomas was
present ; I am under the impression that the last few sheets of
the fair copy had not come in, and that we all signed a blank
page, with a formal conclusion, Mr. Thomas being- very anxious
to leave for Hamilton. . o

Ques. Did Mr. Thomas hear read, every word of the Report
before he signed it; was there anything more to do than merely
1o copy fairly the last’ few pages, when he attached his signa~
ture >—Ans. [ won’t be quite ceitain, whether the following part,
“ We have now laid before your Excellency the resuit of -aur
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“labors inthe first branch of the Inquiry, committed to us by
«your Excellency, viz: The past management of the Penitenti-
“ary.”

“We are at present engaged preparing suggestions for the
“ future conduct of the Institution, which we will have the honor
“on an early day to submit to your Excellency, as our final Re-
“port; all of which is respectfully submitted,” was made when
Mr. Thomas left or not; the other I am certain was.

Ques. Were there not several amendments made by the
Commissioners upon the Report, when they examined the fair
copy, before finally adopting it 7—Ans. I remember several made
by myself, I think, consisting of a few scoticisms, but no other,
but a few slight verbal alterations.

The Committee adjourned until 10 o’clock, A. M., to-morrow.

Thirty-sixth Day— Tuesday, 6th May, 1856.

Present :—Messrs. Wilson and Masson.

The Committee adjourned until 10 o’clock, A. M., to-morrow
from want of a quorum.

L hirty-seventh Day—Wednesday, ith May.

Present :—The Chairman, Messrs. Wilson, Sanborn, Masson.
The Hon. Mr. Macdonald and Mr. Brown,

Mr. Bristow’s examination resumed. ,

Ques. Was the extracting, collating and arranging the evidence
quoted in the Report, eitherlegally or in fi.ct, the individual act of
Mzr. Brown ; or were the whole Commissioners equally with him,
respousible for it >—Ans. The whole was done under the joint
orders of the Commissioners.

Ques. Is the Report accurate and true; are its decisions
strictly in accordance with the evidence; is there one passage
you would alter now, with the additional light you have since
acquired, and the severe criticism that has been applied to the
document, by the partisans of those condemned in it ?

Question ohjected to by Mr. Maedor.aid. -

Objection sustained unanimously. O

Ques. Was the’ collation of the evidence in the Report, justly
and accurately made?---Ans. It wus, and with great care.

Ques. When the Commissioners examined 'the evidernce on
each count, with a view to a decision; were differences of
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opinion sometimes found to exist among themselves as to the
verdict that should be rendered ; and in such event, what course
was taken? Ans. There was, as might be expected, amongst
ftve gentlemen, oceasional difference of opinion; where any “of
importance existed, as to the conclusiong to which the evidence
betore them led. The evidenee bearing on the matter was
faithfully given on both sides, so that any one reading the Report
might fou:n his ewn judgment.

Ques. Did the Commissioners unanimously Report, as a result
of their enquiries, that the Warden had ‘permitted irregular
pracucea in the Peritentiary, destructive of the diseipline neces-
sary in such an Institution ”—Ans. They drd

Ques. Did the Commissioners unanimously report, that th&
state of the prison was such, ‘that though nowinally under the
silent system, ‘prisoners not 1horouo'h]y contaminated ” when
“they arrived were exposed to very injurious influences in the-

“prison ¥’—Ans. Yes they did.

Ques. Did the Commissioners unanimously report that Mr.
Smith had “grossly neglected his duties as Warden 1”>—Ans.
They did.

Ques. Did the Commissioners unanimously report that the
sharpening of stone-cutter’s and quarrymen’s tools, in the Peniten-
tiary, was alleged to have cost, in the vear 1847, £877 12s, 10d.;
that the shoeing of 12 cxen in the same year was alleged to
have cost £120 6s. 5d.; that an establishment of carriages
sleighs and hotses was kept up, on the plea of bringing the
Inqpeclors about once a month, to the Board Meetmgs, at a
cost of a thousand pounds per amnum, and that in many ether
ways there had been ©culpable mismanagement of the business:
“ affairs of the Penitentiary 1’>—Ans. They did.

Ques. Did¢ the Commissioners unanimously report that the
Books of the Penitentiary had not been once balanced in ‘14
years; that among numberless errors in the Books one of £1000:
1s., had existed for four years in the addition of an aceount in
the Ledger, and another similar error of £1000 for over a year,
without being discovered, unti}l the Commisstoners pointed them
out; and that “many thousands of pounds cf the public money
“have been paid away by the Warden, for which no voucher can,
“be shown that the articles were ever received in the Pemten~
«tiary "—Auns. They did. :

Ques. Did the Commissioners unanimously report that « from
“ deficient potatoes, short rations of bread, bad meat, raade worses”
“by over-keeping and poor bread become worse by keeping ;- the
“convicts must have been often insufficiently fed ; and that the- -
¢ hard-working out-door men must have suffered severely ?”"—
Aus. They did. It was also clearly shown ta them in evidence"
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taken from the Books of the Penitentiary, that some months
together, the convicts must have been deprived of about one-third
of their daily rations, as fixed by the rules of the prison. .
Ques. Did the Commissioners unanimously report, that in the
year 1845 there were 1,877 instances of corporal punishment and
in 1846, 2,133 instances; that in these years the number ¢of
corporal punishments’ alone averaged between “four and five
“ punishments in each year for every man, woman and child in
“ the Prison; that as many as twenty, thirty, and even forty men,
“ have been flogged in one morning, the majority of them, for
“ offences of the most trifling character, and the truth of the
“ complaint resting solely on the word of a guard or keeper ”;
and that “crowds of full grown men were, day after day, and
“ year after year, stripped and lashed in the presence of four or
“five hundred persons, because they whispered to their neighbor,
“or lifted their eyes fo the face of a passer-by, or laughed ut some
% passing occurrence” '—Ans. They did. -
Ques. Did the Commissioners unanimously report that in the
course of one year, one convict had received corporal punishment
twenty times, one, twenty-one times, three, twenty-two times,
two, twenty-three times, two, thirty times, one, thirty-two times,
two, thirty-four times, one, forty-eight times, and one, sixty times;
that Alex. Lafleur, a child-of eleven years, when he entered the
prison, was stripped and flogged forty-four times in three year.
that Peter Charboneau, a child of ten years, for offences “of t-. .
“most trifling deseription” was ‘*stripped to -the shirt a -~
“ publicly lashed fifty-seven times in eight and a half month-."”
that Antoine Beauché, a child of eight years, “received the la.
“ within a week of his arrival, and that he had no fewer tha..
¢ forty-seven corporal punishments in nine months, and all fo
“offences of the most childish character;” that John Donovaur
a convict exhibiting symptoms of insanity, had “ seven floggings
“ with the cats in a fortnight, and fourteen floggings in four -
“ weeks with cats or raw hide;”” that the Warden in the middle’
of the night, and while evidently laboring under personal excite-
ment “flogged 2 maniac lad, (Narcisse Beauché,) with his own
hands, and that convict' Reveille came to the Penitentiary in bad
health and probably with a predisposition to insanity” that “ the
severe- punishment she received has greatly aggravated her
maladies, physical and mental;” and -that' “the Warden has
“endenvored to -shield himself- from the censure “which  his
¢ treatment of -this woman so well deserved, by deliberate falsifi-
¢ cation of the Prison Records?>~—Aus. They did so report in. all
those cases, . .. - - - o T
Ques. Did the Commissioners unanimously ‘report, that the
Warden had been guilty of ¢deliberate misrepresentation;” in
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officially reporting to Government, on 19th September, 1846,
that only three women had been flogged, up to that time, while
the Punishment Ledger, in the Warden’s own handwriting, shewed
that cight women had been flogged, in the aggregate, nineteen
times; That the Warden had been guilty of “gross and wilful
** misrepresentation,” in omitting from an official return to the
Physician, a large number of punishments inflicted on convict
James Brown; that the Warden had been guilty of « wilful and
¢ deliberate misrepresentation” in written statements made to
Government, to procure, and that did procure, the dismissal of
Assistant Warden Utting; that a “number of misstatements”
had been made by the Warden in his annual official returns to
the Imperial Government ; and that “nothing could more forcibly
“depict, the loose morality which has prevailed in the Prison,
“than the fact, that the official documents prepared by the chief
“ officer of the establishment, have been unworthy of reliance ?”’
—Ans. They did. '

Ques. On the charge of peculation, did the Commissioners
unanimously report as follows : ¢ The charge of peculation is
“therefore fully estabished, and Your Excellency will perceive,
“that the transactions are just those which were most calcu-
“lated to be injurious to the moral tone of a Penitentiary.
“The Warden’s conduct, in all these matters, was perfectly well -
“known to most of the forty officers of the establishment, and to
“many of ilie convicts; and though self-interest made the former
“ close their eyes to what was passing before them, the effect
“on their principles, must have been seriously injurious to the
« Institution 1”’—Ans. They did. Among the particular acts of
peculation were, the feeding of a horse, a cow, alarge quantity
of poultry, a large number of hogs, anumber of pigeons, his own
property, at the expense of the Penitentiary; of feeding a pair
of gray horses, the property of his son, Henry Smith, Esq., M.
P.P.,at the expense of the Government, for the space of nine
months ; of feeding a pair of bay mares,the property of one
Ritchie, also at the expense of tne Penitentiary ; with other acts
of peculation, which will be found enumerated in the Report.

Ques. Are you aware that, after the Commissioners sent in
their Report to the Governor General, Mr. Smith .made formal
complaint to Government, as to the manner in which.the Com-.
missioners had conducted their proceedings; that the Govern-
ment delayed action on the Report for a year, to enable Mr.
Smith to make out his casz if he-could; that he sentin a num-
ber of writien statementsto establish- his complaints; that in’
February, 1850, he was notified by Order in Council, to close his.
case forihwith; that be did thereapon close bis case ;. and. that
all Mr, Smith’s charges, were furmally considered and reported .
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upon by the Cabinet, pronounced groundless, and his papers
ordered to be sent back to him?—Ans.. I am aware that Mr.
Smith did make such a complaint, that the Government did de-
lay action on the Report, but for what time I cannot say from
recollection, but an extract from a report of a Committee of
the Executive Council being shewn to me, I find by it, that in
February, 1850, Mr. Smith was notified to close his case as
soon as possible; I am aware alse, that, subsequently, Mr
Smith’s charges were formally considered, reported upon by the
Cabinet, and the approbation of ire Government was conveyed
to the Commissioners, of their report, as a fair and impartial
statement of facts. [ find also by a Minute of Council, dated
April 13th, 1850, that the various letters addressed by Mr.
Smith to Mr. Secretary Leslie, were ordered to be returned to
the former gentleman. .

Ques. Were the charges thus maturely considered by Go-
vernment and dismissed by it, the same charges that were pre-
ferred by Mr. Smith in his petition to the House of Assembly,
and repeated by Mr. Macdonald on the floor of the' House in 1849,
1850 and 1851 7—I did not see the charges presented by Mr.
Smith, and consequently cannot reply to this.

Ques. Were the charges preferred by Mr. Smith against
the Commissioners, and by Mr. Macdonald in 1849, 1850 and
1851, at all of the'same character as those levelled at Mr. Brown
by Mr. Macdonald in the House of Assembly in the debate on
the Speech from the Throne of the present Session?—Ans. |
speak in both cases from the perusal of newspapers only, but
they were decidediy different as there reported ; I have before
me the petition of Mr. Smith, which is also directed entirely
against the Commissioners as a body, with the exception of a
reference in one clause, to one of the Commissioners, as being
aa editor of a public newspaper, and having written in hispaper
articles prejudicial to the petitioner, prior to his sitting in judg-
ment on him ; the charges of Mr. Macdonald, on the other hand,
from the reports I have seen, were directed at Mr, Brown indi-
vidually. : o '

Ques. Were not Mr. Macdonald’s charges against the Com-
missioners always, up to this year, expressly stated by him, to
rest on Mr. Smith’s information and authority 7—Ans. 1 believe
they were. ‘ : L L

Ques. Having paid particular attention to the charges pre-
ferred in 1849, 1850 and 1851, did you ever heur such charges
preferred as those uttered. by Mr. Macdonald, in the House of
Assembly in February last? IR .

Question objected to by the Chairthan, .

‘Objection over-ruled. S
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Ans. The charges preferred on the three occasions mentioned,
from my recollection of them as given in the newspapers, were
altogether different from the charges reported to be uattered by
Mr. Macdonald in the House of Assembly in February last. =

- Ques. Are you aware that the report of the Commissioners
was formally approved by Government ; that Mr. Warden Smith
and his son, the Kitchen Xeeper of the Penitentiary, were dis-
missed by Government at the suggestion of the Commissioners;
and that the resignation of Mr. Hopkirk and his brother Inspectors,.
was accepted at the suggestion of the Commissioners 7—Ans. I.
am aware that such was the case. B

Ques. Are yon aware that the Commissioners were appointed
by Government, Inspectors of the Penitentiary, with a view to
the practical reformation of the prison ;- that they acted gratui-
tously, as Inspectors from December 1848 tiil the Fall of 1851 ;
that in this period, they reduced the corporal punishments rrom
2,133 in 1846 to 5 in the year 1850; and that they reduced the
expenditure from an average of $65,256 in 1846, 1847, and 1848,
to $45,000 in 1849 ; $30,000.in 1850, and $20,000 in.18517

Mr. Macdonald objected to this question.

Objection sustained unanimously.

Ques. Are youaware that the Commissioners, after Mr. Smith’s
complaints against them, had been examined and dismissed, were
invited by the same Order of Council in which they approved of
the report, to aid Government in the preparation of bills for the
hetter management of the Penitentiary, and the better regulation
of county Gaols; that they did prepare such bills; and that they
were submitted to Parliament and recommended in the Speech
from the Throne, at the opening of the Session of 18507 o

Mr. Macdonald objected to this question. E

Objection sustained on the following division :

Yeas: Npy:
Mr. Masson, Mr. Sanborn,—1.
Mr, Stevenson, ’
Mr. Wilson,
The Chairman,---4, ; )

Ques. Mr. Macdonald having charged Mr. Brown with “ falsi-
fication of evidence,” in omi'ting from thetestimony of Mrs.
Chase. as quoted in the printed report, the words “ witness is sure’
that Reveille is not insane,” which appear in her original
depositions ; will you please examine the draft report, and say’
if the extracts from Mrs. Chase’s evidence were made precisely
as directed vy the Commissioners 7---Ans. From reference to the
draft report, I find they are. V o ’

Ques. Please refer to page 86 of the printed report, and say
if it is not thure recorded as part of Mrs. Chase’s evidence given
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on a different charge, “Witness thinks Reveille is not insane '~
Ans. It is.

Ques. Do yeurecollect why the Commissioners omitted to
give Mrs. Chase’s opinion, that Reveille was not insane, between
11ih July, 846, and 7th October, 1847 ; the period of time em-
braced in the charge against the Warden; and did give her
opinion to the same effect as to a transaction on the 18th Feb-
ruary, 1848 ?—Ans. 1 cannot speak from distinct recollection, but
a perusal of the report affords a satisfactory reason, the charges
have a reference te certain acts, which had the effect of goading
Charlotte Reveille into a state of insanity or aggravating any
symptoms of insanity under which she might labour at the time
the actsof punishment were committed. Mrs, Chase was not
an officer of the Institution until after the time at which those
punishments were inflicted,and consequently could be no com-
petent judge of the state of mind of convict Reveille, at that
time. To the subject referred to in page 86, the evidence of
Mrs. Chase was manifestly relevant, she being an officer of the
Institution at that time. '

Ques. Had the Surgeon of the Penitentiary officially re-
ported, that Reville laboured “under that species of mental de-
“rangement which may be termed moral insanity !”—Ans. He
did so report.

Ques. Please refer to the report of the Commissioners, page
208, and say from it, what was the character of Reveille’s
insanity 7—Ans. The opinion of the Commissioners is conveyed
in the following : “ Upon the whole case we think that Reveille
“came to the Penitentiary in bad health, and probably with a
“predisposition to insanity ; we are fully satisfied that she is
“quite deranged at frequent intervals ; and have no doubt that
“the severe punishment she received, has greatly aggravated her
“maladies, physical and mental.”

Ques. Dil the Commissioners attach any value to the evi-
dence of Mrs. Chase, and if not, why not ?—Ans. The Commis.
sioners could not attach a high opinion of the competency of
Mrs. Chase,tod cide on such a question, as the sanity or insanity
of convict Reveille; independent of this Mrs. Chase’s testi-
mony as given before the Commissioners was full of the most
palpable eontiadictions, such as te render it unworthy of eredi-
bility.

Q{les. During the time that Mrs. Chase had the charge of
Reveille, had the Warden been prohibited from inflicting further
punishment upen her, and was she under treatment by the Phy-
sician for insanity 7—Ans. Yes. ) »

Ques. Mr. Macdonald having charged Mr. Brown with “fal-
“ siticatiort of evidence” in stating on page 120 of the printed
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veport, that convict Henry Smith «Has had beer 3 or 4 times.
*“by order of Mrs. Smith the Warden’s wife” whereas as Mr.
Macdonald alleges, he should have added the words « was told
“so0 by some of the couvicts,” will you please examine the draft’
report, and say, if the extracts from Smith’s  evidence, were
made precisely as directed by the Commissioners ?—Auns. They -
were.

Ques. Please look at the printed Report (page 120) and say
if the whole of Smith’s evidence on the point is professed to be
given by the Commissioners, or if the words in question, do not,
oceur in a brief’ sunmary of the testimony of seven witnesses.
all embraced in twenty-four lines?—Aus. It is a mere extract,.
marked as such, and the whole is a briel’ summary as stated in
the question, o , R

Ques. Was it at all material, whether the beer was, or was:
not, given to Smith and other counviets, by Mrs. Smith’s orders ,?;'
—~-Ans. It was not material, the charge referred to obtaining in-;
toxicating liquor by stealth. ' o

Ques. Did not several other witnesses besides Smith, testify -
that Mrs. Smith had given liquor to convicts ~—Ans. Keeper
Keely, Assistant Warden Utting, keepers McGarvey and Me-.
Carthy did, also convicts Cameron and DeBlois did. o

Ques. Mr. Macdorald having charged Mr. Brown with fal-
sification of evidence in the following words used in the printed.
Report, page 158: « We are of opinion that itis clearly proved.
“by the evidence of McCarthy, and admitted by the other wit-
“ nesses, that the firm of Watkins & Co., being unable to supply.
“a particular deseription of iron, specified in their contract with
“the Penitentiary, entered into an agreement with the Warden.
“to supply inits place iron of a larger size, with the understand-..
“ing that they were only to be paid for the weight, which a.
“ similar number of bars of iron of the contract size, would have
“amounted to. The evidence of McCarthy is most direct, that-
“ the weight which he certified t0, in the Bills of Parcels under,.
“ which Watkins & Co., were paid, was the actual weight furs;
“ nished, without any deduction, and we can state from a per-
“ sonal inspection of the Bills of Parcels, at the time referred to
“in the evidence, (July, 1847, that they are all regularly

““vouched by McCarthy, without any remark on them which
“could lead to the impression that any deduction was made
«for such excess of weight.. The only evidence to rebut this:
“strong array of facts, is the declaration of Mr, Muckleston, that
“¢to the best of his knowledge, 5 or 6 cwt. was deducted
“account of the larger size being furnished.” The Clerk and.
« Architect, who seéem both cognizant of the transagtion, and-
“ who could easily have proved the deduction had it been made, .
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“are not examined in the Warden’s behalf on the subject.”
Please refer to the original draft report and say who wrote this
portion of the report, and if it is not precisely as adopted by the
Commissioners —-Ans. That portion of the report was written by
me and it was adopted by the Commissioners.

The Committee adjourned until 10 o’clock, A. M., to-morrow.

Thirty-eighth Day—Thursday, 8th May, 1856.

PRrESENT :—Messrs. Wilson, Stevenson, Sanborn, and Masson.
+ The Hon. Mr. Macdonald, and Mr. Browna were present.

Mr. Bristow’s examination resumed.

Ques. Mr. Macdonald professes to rest this charge against Mr.
Lrown, on the fact that in drawing up this portion of the Report
you did not quote a passage of the evidence of Mr. Horsey, re-
corded on page 1189 of the official evidence ; please refer to that
passage of Mr. Horsey’s testimony, and say why it was not
quoted ?~—Ans. Ispeak of course on this, as in reference to Mrs.
(Chase’s testimony, not from any distinct recollection, but from a
perusal of the Report before me, it will be found that all the ma-
terial part of Mr. Horsey’s evidence, is there inserted, the pas-
sage to-which the question refers, would neither have added to,
nor detracted from the force of the portion of the evidence of Mr.
Horsey there given.

Ques. The Commissioners say in the Reportthat neither the
Clerk nor Architect who could have ¢ proved the deduction” if
it had been made, were examined upon that point. Dces Mr.
Horsey’s evidence at all meet that point of the case ?—Ans. It
does not. .

Ques. Did Mr. Muckleston testify, . * Cannot tell whether the
“ Bills of Parcels for the large size of English Iron was sent to
“the Penitentiary with the gross weight charged, or with the
“deduction made as agreed, between witness and Mr. Horsey.”
Did Mr. McCarthy testify ““that the Bills of Parcels contained the
“ gross weight of the heavy irou, and that no deduction was
“made.”” Did you personally examine the bills of parcels and
find no deduction marked on them ; and was there an absence of .
all evidence, that any cash deductions had been made ?—Auns.
Mr. Macklesion and Mr. McCarthy did so testify. T personally
examined the Bills of Parcels and found no deductions marked
on them, and there was an absence of all evidence, that -any
deduction was made, the decision of the Commissioners was
conveyed in. the following - terms. ¢ Enough has been proved-
to shew that the “ whole transaction is of a most equivocal cha-
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®racter. Itisto be regretted. that none of the requisitions for
“the Iron by keeper Mr. McCarthy, for that particular period,
““ have beer preserved, as had they been pxoduced we should
“have-been cnab]cd to come to a determinate opmmn ‘on the
¢ whole facts.”

Ques. Mr. Macdonald havmg ch‘xrgcd Mr. Brown wuh falsifi-
cation of ecvidence, in omitting tte testimony of Mr. Bickerton
on page 300 of the original evxdence, in regard to the refusal of
the Warden to fill Patrick Quinn’s order for 1000 ends of stove
pipe; pray refer to the original draft report, and say, if the pas-
sage as printed is not pr ccvsel_', as adopted unanimously by the
Cemmissioners ?2—Ans. It is

Ques. Pray refer to Mr. Bickerton’s evidence and say if it
affected, in the slightest degree the merits of the case ?—-Ans.
Certainly not.

Ques. Would the evidence of Mr. Bickerton that he wasin the
habit of drawing up written contracts, disprove sworn testimony
that .the Wardew had made a verbal contract with Mr. Qumn'
was the fact ofthe contract for 1000 ends proved, or was it ever
denied by the Warden ?—Ans. Certainly indirect evidence of that
kind could not disprove direct evidence ; the contract with Mr.
Quinn was clearly proved to the Commxsawners, nor was it ever
denied by any of the evidence given before them.

Ques. Mr. Macdonald baving charged Mr. Brown ‘with falsi-
fication of evidence in the followmo' extract from the printed
Report ; please refer to the draft 1eport and say, if these words
are precisely as adopted unanimously by the Commissioners? ..

“ The third issue raised under this Count, is embodied in the
“evidence of Mr. Coverdale; he says: ¢ Witness’s impression is
¢ that the present bmldmgs might have been built for 30 per cent.
“less by contract.” And to meet this Mr. Horsey testifies that
““the ordmary run of stone cutting work done in the Peniten-
“tiary, is better than the ordmary run of work outside. - Here
¢ the stones are cut with sharp edges, which lay close in the wall,
“ but outside they are not so pamcular. Would say the dlﬁ'erem,f-.
“in the cost of the werk is 25 per cent.”—Ans. It is. ’

Ques. Please refer to Mr. Horsey’s additional evidence on page
845 of the original record, and say if it is not precxsely to the
same purport as given above 2—Ans. Tt is.

Ques. Did the Commissioners intend Mr. Horsey’s statement to
be a complete offset to the statement of Mr. Coverda}e, and do
not the words as they stand, convey this meaning? S

Mr. Macdonald objected to this question.

Objection-sustained unanimously. E :

Ques. Mr.' Smith- having,. before this Committee, in answer tor
question 171 declared that the words “in favor of the lattér”
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were omitted by Mr. Brown in taking down Mr. Horsey’s de-
position as above; will you please refer to your own notes of
evidence, and say if the passage as written by Mr. Brown, was,
or was not truly recorded ?—Ans. It was truly recorded, as far
as | can judge from my own independent record of that part of
Mr. Horsey’s testimony, which is given in these words, ¢ The
Penitentiary is constructed better than the ordinary buildings of
the Town, 25 per cent. hetter ;” thisis the whole of my record.
Ques. According to Mr. Smith’s declaration, Mr. Horsey’s
testimony would have run thus: ¢ The ordinary run of stone-
“ cutting work, done in the Penitentiary, is better than the ordinary
“run of work outside. Here the stones are cut with sharp edges,
“which lay close in the wall; but outside they are not so par-
“ticular ; would say the difference in the cost of the work is 25
‘“per cent, in favor of the latter.” Please state whether the ad-
dition of these words would have been favorable or unfavorable
to the Warden ?—Ans. It would certainly have been unfavorable
to the Warden, had these words been put in. o
Ques. Mr. Macdonald having charged Mr. Brown with falsifi-
cation of evidence in regard to the following words on page 173
of the printed Report; “Thos. Kirkpatrick, szys: He always
¢ presumed the Convicts had enough of food, wnile he was an
“ Inspector ; and their appearance indicated that they got suffi-
“ cient food.” Please to refer to the original draft report and say,
if the passage is in the words of the Commissioners unanimously
directed to be employed, and as they adopted it ?—Ans. Itis, °
Ques. Please refer to Mr. Kirkpatrick’s evidence in the original
record, and say, if the passage as condensed by the Commissioners,
is not a fair and accurate collation of that gentleman’s testimony ?
—Aus, T ¢onsider it so. -
Ques. Please refer again to the draft report, and say if Mr.
Kirkpatrick’s words are professed to be given,or only a summary
of his evidence, in the words of the Commissioners?—Ans. It is
merely a summary. : o
Ques. Mr. Macdonald having charged Mr. Brown with falsifi-
cation of evidence, on the ground that it is stated in the printed
Report (page 189) that “as many as twenty, thirty, and even
“forty men, have been flogged in one morning, the majdrity of
“them for offences of the most trifling character” will you
please refer to the draft report, and say if this statement is pre-
cisely as.the Commissioners unanimously ordered it to be drawn,
and as they adopted it I—Ans. It was. o )
Ques. Mr. Macdonald’s objection to this statement:is that
there is no proof of its truth on the minutes of evidence, please
say if the statement is true and on what authority the Commis-
sioners made it I-—Ans. Mr. Thomas, one of the Commissioners,
M
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- was deputed particulatly to éxamine the punishment Books of the
Penitentiary; he drew tables, from them -and laid them before

-the Board. Iknow it was from reference to these tables that

- the statement was made in the report, and I may add, that | can
speak from my own- observation, that those books shewed the
truth of the statement made by the Commissioners.

Ques. In whose hand-writing was the punishment Ledoer
kept 2—Ans. In the Warden’s,

‘Ques. ‘Mr. Smith having stated- bef‘ore this Committee that
43 garbled extract” from a letter of Dr. Sampson of 24th
January, 1848, to himself ¢ by which it was made to bear quite
" 3 different meaning fron what it would -have shewn had the
“whole been ngen,” was contained “in the book of charges
“ jgainst him,” will you please state if that extract was made
precisely as directed by the Commissioners?—Ans. Yes.

Ques. Was the list of charges in which this extract appears,
" simply intended for Mr. Smith’s own ‘use, and to enable him to
explain the statements contained in it ?—Ans. Certainly it was.

- Ques, Was the original letter from which the said extract was
taken, in Mr. Smith’s own hands, when the charges were sent
him, and were the Commissioners aware of this at the time 72—
Ans. It was a Penitentiary docurient, and it is to be presumed
wasgn his own hands.

Ques. Now, was the said extract, a “garbled extract” or.did
it contain every word in the letter pertinent to the point at'issue?
—-Ans. The extract was not garbled, and it d1d contain every
word pertinent to the point at issue.

Ques. Did this letter of Dr. Sampson, arise out of 2 demand
by Mr. Hopkirk and his brother Inspectors of 15th January, 1848,
for a report on the mental condition of convict James Brown ?--
‘Ans. It did.

(Mr. Felton enitered the room.)

Ques. Did Dr. Sampson, to enable him to form a correct opinion
on Brown’s case, by letter of 18th January, 1848, make two
demands : 1st, for “access to the records of violence which this
‘ gonvict has committed in the Prison,” and 2nd, “for the means
« of miaking pefsonal enquiry. of such officers or persons as. have
«witnesssed them ' (the acts of violence)?--Ans. He did.

Ques Did the Warden, on 21st of January, in reply. to Dr.
‘Sampson’s first demand, write him «I have enclosed a return of
‘“wthe acts of violence committed by the convict in question,
« during his confinement in this Institution”. and in -reply.to Dr.
'Sampson’s second demand “I beg leave further.to state, that,all
““the keepers and .guards in the estabhshment are cogmsant of
“the several acts.of violence recorded "---Ans He did.
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Ques.-Dr.’ Sampson 'having received, as he :supposed,a’ re-
-turn.of “the several acts:of violence” committed by Brown; and
‘having been referred to -the forty keepers and guards, as wit-
-nesses.of Brown’s proceedings ; did he, by the létter-of -24th Jan-
uary, make two further demands: first in the following words, “ In
“order to enable me to form a more correct opinion with respect
“to the mental state of James Brown, it would be requisite that
I should be acquainted with the several amounts and descrip-
“tions of punishments inflicted for the offences committed by
% him, (Brown) since his admission to the Prison,” and second,
in the following . words: .“and I beg to submit, .that instead of
¢ calling' on all the keepers and guards to answer such questions
“as ] might put to them. touching this 'case, it would be more
-« convenient if I were furnished with the names of the officers
“who reported the convict on the various oceasions of . vxolence
“for which he was punished 7’—Ans. He did. ‘

Ques. Do. these two extracts comprise the whole of Dr. Samp-
son’s letter of 24th January, and is the first portion the extract
sent: by the Commissioners to the Warden for explanation?—

® Ans, They do comprise the ‘whole, and the first portion is the
extract sent to.the Warden by the Commissioners.

Ques. What was the charge against Mr. Smith founded on the
.said extract, and did the latter portion of the letter in any manner
affect that charge?—Ans. The charge was of making false re--
-presentations in a return to Dr. Sampson, Surgeon of:the Peniten-
tiary, of the convict James Brown; and the latter portlon of
that letter, in no way affected that .charge.

Ques. In Mr. Smith’s - letter of 21st 'January, was there a
return enclosed, entitled “Return.of the several acts of violence
.$.committed . by the convict James Brown,. as recorded in the
. punishment Books of the Provincial Penitentiary ;” wasit a true
,?rl a false return?—aAns. There was-'such a return and it was

alse. :

Ques. Were not alarge’ number of acts of vmlence, clearly
.shewn on the Punishment Books supprr-ssed in the sald return"
-=—Ans."There were. .. .

" ‘Ques.. Did the Warden lay Dr Sampson’s letter before the
Board of Inspectors, and .did the Board instruct .him to- furnish
.the Surgeon a statement of “ the several amounts and descriptions
“of punishménts inflicted -upon the -convict?’~-Ans. He did,
~and the Taspectors:did order the Warden to. make. such a return.

Ques. | Did -the- Warden .write ' Dr. Sampson’ on 3rd February,
1848, that the Inspectors had directed him “to lay the:statement
- of p\mlshment"s inflicted upon that convict before you, assoon as
“it-can be prepared;” was such statement: furnished . to Dr.
Sampson, and was it a true or a false return?---Ans.-He:-did sa
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write, and the Warden did furnish a statement which was false.

Ques. Were eighty-three punishments omitted from that re-
‘turn, twenty-three of them being punishments by the lash, and
twenty-five shutting up in a coffin-shaped box, set upright 7---Ans.
There were eighty-three punishments omitted, of which twenty-
three or twenty-four were punishments with the lash, and twenty-
four incarcerations in the box. : L

Ques. Mr. Smith has stated before this Committee, that while
examiring Mr. Hopkirk in his defence before the Commissioners,
he stated to Mr. Brown, that the copy of Dr. Sampson’s letter
served upon him was “merely an extract,” that Mr. Brown re-
“ plied that he could assure him it was a true copy of the whole
“jetter, and that he had taken it from the original ;? that he (Mr.
Smith) told Mr. Brown, “ that was impossible, because he (Mr.
* Smith) had the original in his pocket ;” that he thereupon pro-
duced the letter; and that he endeavoured to prove Mr. Erown’s
mis-statement by Mr. Hopkirk, but was prevented doing so by
the Commissioners; please to state if you recoliect the occurrence
upon which all this is founded 7—Ans. I recollect some conver-
sation about a letter, whether it was an extract or a copy, but
without something further tolead my recollection I cannot answer
this question more precisely.

Ques. Please to refer to the original Record of Evidence of
3rd January, 1849, commencing on page 1162, examine the evi-
dence givan by Mr. Hopkirk on that occasion, and the ques-
tions proposed to be put to him on this matter, by Mr. Smith,
but over-ruled by the Commissioners, and say, if that was not the
occasion on which the circumstance referred to occurred?’---
Ans. I have done so and that was the occasion. o

Ques. Now please turn back to page 1069 of the original re-
cord, and say if it is not'there recorded, that eight days previous-
ly, or on the 26th December, 1848, while Mr. Hopkirk was under
examination by the Commissioners, he had placed in his hands
by the Commissioners, the whole of Dr. Sampson’s letter of 24th
Jan., 18487-.-Ans. I have done so, and I find it there so recorded.

Ques. Do you recollect while Mr. Hopkirk was giving evi-
dence on one occasion, of his referring to some statement he
supposed he had made on a previous day, when Mr, Brown sug-
gested that he was in error as to what he had previously
sworn ; that reference was thereupon made to Mr.. Hopkirk’s
previous deposition, and some  words passed between Mr. Brown -

" and Mr. Hopkirk 7—Ans. .I have some recollection of.the - ¢ir-
cumstance, ' ' : T
. Ques. Did this happen only once during Mr. Hopkirk’s ex-
amination, or on more - than one cccasion {---Ans. I am satisfied

it occurred only on one occasion. - '
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- Ques. Please refer to the worde as originally written on page.
1162 of the official record, but erased with the explanatory note.
in the margin, that “by reference to his previous evidence, wit-
“ ness found he was in error here, and this answer was strack
% out,” and say if the words erased were not as follows: “In
“ witness’ direct examination, he swore that he was uuder the
“ impression that ¢acts of violence’ were mentioned in.Dr.-
“Sampson’s letter of 24th January, 1848, in reference to conviot
‘ Brown 1”’—Ans. Ihave referred, and the words erased were as
put in the question. o . . .
Ques. Was not this the occasion, and the only occasion,
on which dispute arose as to Mr. Hopkirk’s previous evidence,
and on which reference was made to it; and did not Mr. Brown
by his suggestion on that occasion, save Mr. Hopkirk from
making a misstatement under oath 7—Ans.. This was the only
occasion on which disputes arose of that nature, and Mr. Brown’s.
suggestions-did save Mr. Hopkirk from making a misrepresen-
tation under oath. - = . , : o
Ques. Now please turn to page 919 of the original record,
and say if the following words there recorded were not the.
words to which reference was made on that occasion : « Recol-
“lects of a letter from Dr. Sampson asking for a return of pun-
«ishments inflicted on convict James Brown, being laid before
the Board ; thinks the Warden mentioned on that occasion, that
“some of the reports could not be found ; thinks general di~
“rections were given to the Warden to furnish a list of all the
“ punishments inflicted .on Brown, for acts . of violence which,
“could be found: but merely states so from recollection 7—Ans.
I have referred, and that was the passage to which Mr. Hop-
kirk referred, when Mr. Brown corrected him and his evidence
was striek ont. -
Ques. Mr. Hopkirk has stated before this Committee that
when he was dictating this passage of his evidence .to Mr.
Brown, he used the words “acts of violence;” that Mr. Brown
wrote down the passage omitting these words; that he insisted
on Mr, Brown’s putting them down, and they were interlined ; that
Mr. Brown thereupon produced ‘the extract from Dr. Sampson’s
letter of 24th January, stating it to be a copy ofthe entire letters
that he was “staggered as to his speaking correctly when he
“said Dr. Sampson’s letter contained reference to‘acts of vio-
“lence; ” and that the words states so from recollection were
added to his evidence in consequence; is this atrue accourt
of any occurrénce during the sitting of the Commission?7—Ans.
I am certain this. statement of Mr. Hopkirk's is the product of
his own imagination, and has no foundation whatever in facts. -
Ques. Please refer to the copy of the evidence which you
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took down for your own use, and say if the passage as originally
recorded by Mr. Brown was not corréctly recorded in the words
of Mr. Hopkirk 7—-Ans. The record in my Book is as follows?
% Recollects a return of the punishments inflicted on James Brown’
“ being procured, at the request of Dr. Sampson, that the Warden'
“then mentioned, that there was some portion of the time for
“wwhich the returns could not be procured, the Board ordered that'
“ they should be returned for the portion of the time for which
“they were procurable.” The words “acts of violence” do not
occur in my own report of evidence. s

‘Ques. Please to look at the passage as recorded in the original
depositions, and say if the words “acts of violence” interlinedy
had not exclusive reference to the directions given by the Board
of Inspectors to the Warden, for the preparation of a list of pun-
ishments inflicted on convict Brown ?-—Ans. They have exclusive
reference. : : _ : ‘
_ Ques. Had the words “acts of violence” as interlined, any
reference to Dr. Sampson’s letter —Ans. They have not. - - -

"Ques. Wasthere any reference made on that day to the extract
of the letter of Dr. Sampson of 24th January, 1849 2-—Ans. Not
that I am aware of: : ‘ '

Ques. Did the Minutes of the Board of Inspectors contain any
reference to “acts of violence ?”---Ans, No, it did not. e

Ques. Then was the passage as originally recorded by Mr:
Brown, true; and as'amended by Mr. Hopkirk false?---Ans. It
was correct as originally written by Mr. Brown, and the inference
is, that it was incorrect as altered by Mr. Hopkirk. :

. Mr. Macdonald here stated that if Mr. Brown.would read over
the questions proposed to be put to the witness by him, that hé
would permit the written answers to be handed in at witness’s
leisure. o :

Which was done accordingly. -
. The Committee adjourned until 10 o’clock A. M. to-morrow.

Thirty-ninth Day—Friday, 9th May, 1856. X
. Present :—The Chairman, Messts. Stevenson, Wilson, Clarké:
The Hon. Mr. Macdonald and Mr. Brown were present. .
The Clerk laid before the Committee the following written

. answers of Mr. Bristow, to the questions, as proposed by M#f
Brown yesterday, as follows :~ o S
. Ques. Mr. Macdonald having brought Mr. Warden Smith
before this Committee to prove, that the words ¢ but if she had
“been a quiet woman the punishment would not havé hurt her”
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were omitted by Mr. Brown, in recording the evidence of Dr.
Sampson on page 879 of the original Record; please refer to:
the passage, and say who recorded the evidence in question, and
whether Mi. Brown was in Canada at the time it was so.
recorded !—Ans. I find upon reference, that the evidence was
taiken down by Mr. Commissioner Thomas, Mr. Brown was
absent in the United States at the time.

Ques. Mr. Macdonald having charged Mr. onwn with obtain-
ing the parden of murderers confined to the Penitentiary, to
mdur*e them to give false evidence, and Mr. Smith having stated
before this Committee, that convicts Cameron, De Blois and
Henessy were pardoned, but how, ke did not know; wili yoube:
good enough to state, if any one of these convicts was pardoned,-
at the sohcltanon of Mr. Brown or of the Commissioners, or of
the Inspectors. while you were a member of the Board ?—Ans.
They were not, nor was any one of them.

Ques. Did the Board of Inspectors, of which you were one,
refer to the case of convict Cameron, in a report to Government,
dated 9th August, 1849, in the followmg terms : “The Board
“also enquired into the case of convict Hugh Cameron, com-
“ mitted on the 30th May, 1843, for 14 years, for the murder of
“ his wife. It appeared that Cameron committed the act under
“ the influence of liquor, and under circumstances of sirong
“ provocation, and he positively declared thet while he has no
« doubt he committed the deed, he has no recollection of it. The
“ Board were satisfied, that _unless the Government were aware
« of local circumstanees which would render his pardon pre-
“ judicial to the public morality, Cameron is a man towards whom
“ mercy might be properly and advantaveously extended, and.
“ the more so, as his conduct in the prison has been’ exemplary'
“in the highest degree, and in the absence of such circumstances,
“the board recommend the case to the consideration of Hm"
“ Excellency 7 ’—Ans. They did.

Ques. Witness is shewn a written memorandum, and is asked
if that is the original memorandum cn which the said report was
brought before the Board of Inspectors and considered, and also
to state in whose hand-writing it is?—Ans. It is the original’
memorandum in my hand-writing, and the name of Cameron
appears with several other convicts whose cases were submitted:
to the Inspectors for their consideration, whether they ought tg.
be recommended for pardon by the Executive.

Ques. Are you aware that the Government'did make reference
to local considerations as suggested by ‘the Inspectors, and oa.
that ground declined to pardon Cameron ?7—Ans. Yes.

Que= Are you aware that convict Cameron was pardoned in:
1852, three years after the Commission closed, on the application
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of Mr. James Moir Ferres, Chairman of this Committee,. and
other citizens of Montreal !-—Ans. Yes.

Ques. Are you aware that conviet DeBlois was pardoned on
30th May, 1849, subsequent to the closing of the Commission,
on the wrilten application of his wife and twelve Roman
Catholic Priests 7—Ans. I learn this fact from the official return
sent down by Government to the House of Assembly, now
exhibited to me.

Ques. Are you aware that convict Henessy was pardoned on
16th March, 1849, on the written application of John P. Roblin,
Robert C. Wilkins, and other inhabitants of the County of
Prince Edward 7—Ans. I learn this fact from a similar return :
as in the case of De Blois.

Ques. Do you believe that Mr. Brown was in any way concern-
ed, directly or indirectly in the release of any of the said
convicts, or even knew of their release 7—Ans. 1 have no reason
to believe so.

"~ Ques. Mr. Smith having declared before this Committee, in
answer to a question by Mr. Macdonald, that hé*“saw Cameron
“at large shortly after the close of the examination, and Wwhen'
“some of the Commissioners were in Kingston,” was this’
statement of Mr. Smith’s true or false 7—Ans. It was untrue.

Ques. Mr. Hopkirk having declared before this Committee
that he knew that ‘“a murderer was pardoned about that time,
“a man of the name of Cameron. I cannot say when he was
“pardoned, it was after the sitting of the Commission, but whether
“after it closed I do not know,” was this statement of Mr.
Hopkirk’s true or false I—Ans. It was incorrect,as the facts 1
have already mentioned prove. ‘ ‘

Ques. Was Mr. James Hopkirk the chief witness in the‘
defence of the Warden, and did his depositions in reply to Mz.
8mith’s questions, extend over 43 pages of a large Royal book ?.
—Ans. He was a witness on whom the Warden apparently
strongly relied, and I find, on examination, that his evidence:
does cover about the number of pages mentioned in the
question.

Ques. Mr. Macdonald havmg made the 1en0th of Mr. Hop-
kirk’s cross-examination by the. Commissioners , subject of in~
quiry by this Committee, in support of his charges against. Mr.
Brown, will you please state, why - it was necessary to examine:
Mr. Hopkirk so minutely >—Ans. His: evidence touched on so
many different points, rather insinuating than proving, numbers
of circumstances connected with the management of the Insti-
tution, which were the subject of enquiry, that it became neces-
sary to sift the accuracy of his statements. - BRI
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Ques. Was Mr. Hopkirk the most active Inspector of the
Penitentiary during the period when the most gross irregular-
ities in the administration of its affairs were permitted >— Ans.
He was.

Ques. Were not many statements made by witnesses before
the Commissioners, in regard to personal transactions of Mr.
Hopkirk’s of a very irregular character; such as borrowing arti-
cles, the property of the Penitentiary, and trafficking in various
comm.odities, while he was an Inspector >-~Ans. They were.

Ques. Did it come out in evidence before the Comnissioners,
that Mr. Solicitor General Smith, son of the Warden, was one
of the two sureties for Mr. Hopkirk as Collector of Customs for
the Port of Kingston ?-—Ans. It did. ,

Ques. Witness is shewn the Annual Report of the Peniten-
tiary Inspectors for 1855, and his attention directed to an item
among the debts due to the Institution *James Hopkirk,
£78 bs. 5d.” and is asked if this is the same James Hopkirk
who gave evidence before the Commissioners, how long that
debt has been standing, and if it was incurred while Mr.
Hopkirk was an Inspector of the Penitentiary >—Ans. Itis]
presume the same James Hopkirk, and has reference to an old
outstanding debt due by him to the Penitentiary for many years,
incurred in fact at least while he was Inspector of that Institu-
tion, or previous 1o his appointment as such.

Ques. Was there a general expectation that a- Commission
of enquiry into the condition and management of the Peniten-
tiary would be issued, for many months previous to its actual
issuing >—Ans. Evidence was produced before the Commission
to that effect. S : .

Ques. Was Francis W. Smith, son -of Mr. Warden Smith,
and brother of Mr. Solicitor General Smith ; - kitchen keeper of
the Penitentiary ; was he tried on 29th October, 1847, by Mr.
Hopkirk and some of his brother Inspectors, on charges: of
improper conduct, including peculation and shooting out the
eye of a convict with an arrow, and did they acquit him, the
said. Smith, on the said charges >—Ans. Yes. . : :

Ques. Did the Judge of the Midland District Court, after
carefully perusing the evidence received by the Inspectors at
the trial, testify under oath before the Commissioners ¢ that the
“ judgment of the Board (of Inspectors) wasnot in accordance
 with the evidence before them ?”’—Ans. Yes. -

Ques. Did the Commissioners inquire into the conduct.of
the said Francis W, Smith, and report tc Government that he
was guilty of *“cruelty to the prisoners,” . ¢“peculation” and
“conduct subversive of the rules and good. order of the Prison
Did they at the same time report that ¢ the conduct of the Board
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“ of Inspectors in reference to this case” had produced a pain-
ful impression on their minds, and that the evidence before the-
Inspectors, did not warrant their acquitting Smith; and was’
the said Francis W. Smith dismissed by Govemment on the
said report of the Commissioners?—Ans. Yes. oo

Ques. Are you aware that Guard Robinson was nearly five
years an officer of the Penitentiary; that he gave evidence at
Francis W. Smith’s trial by Mr. Hopkirk and his brother In-
spectors, prejudicial to said Smith, and that he was dismissed’
a fortnight afterwards by Mr. Hopklrk for ¢impertinence” or,
 insolence” >—Ans. Yes.

Ques. Are you aware that Keeper Keely was an officer of the
Penitentiary for eleven years, that he gave evidence at Francis’
W. Smith’s trial, prejudicial to said Smith, that he was called.
before Mr. Hopkirk and other Inspectors, 1mmed1ately after the
Government had resolved to issue a Commission of Enquiry, and
asked if he knew any thing against Mr. Smith’s conduct as
Warden; and that on his refusal to be sworn in that matter ; he
was suspended and afierwards dismissed within a few days of
the arrival of the Commissioners at Kingston >—Ans. Yes.

Ques. Are you aware that Keeper Glecson has been for
ten years an officer of the Penitentiary, that he gave evidence:
at Francis W. Smith’s trial, before Mr. Hopkirk and other. In~
spectors, prejudicial to said Smith ; that he ‘was dismissed a
few weeks: after giving such ev1dence, for an alleged state-.
ment by himself, which he denied having made, that he had:
used - a York shllhngs worth of ‘Penitentiary property, in mak-
ing blacking for his own use ?—Ans. I cannot speak as to:
the time during which Keeper Gleeson has been émployed
in the Penitentiary, he went there in April, 1845, I answer
in the affirmative to the remainder of the question, . :

‘Ques. Are you aware that Keeper McCarthy has been ai
officer of the Penitentiary over twenty years; that he gave’
evidence at Francis W. Smith’s trial, before Mr. ‘Hopkirk and’
other Inspectors, prejudicial to said Slmth that he-was called:
before the Board immediately after the Government had " re-
solved to issue a Commission of -Enquiry ; and asked by Mr.
Hopkirk if he knew anything against Mr. Smith’s conduct as’
Warden ;- and that-on his refusal to be sworn on that matter,
was he suspended, -and afterwards dismissed, a few days be-
fore the Commissioners arrived in ngston ?—Ans. Keeper
McCarthy had been fifteen years in the employment of the’
Penitentiary, prior to the sittings of the Commission, -but whe-
ther he has been constantly so since that'time I am unable
to state. -I answer yes to the remainder of the question.
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Ques. Are you aware that Keeper McGarvey was an officer
of the Penitentiary for seven years, that he gave evidence at
Francis W. Smith’s trial, prejudical to said Smith; that he
was called before the Inspectors immediately after the Go-
vernment had resolved to issue a Commission of enquiry; and
asked by Mr. Hopkirk if he knew anything against Mr. Smith’s
character and conduct as Warden ; that he was dismissed a
few days before the arrival of the Commissioners in Kingston,
on the plea that he would not pay the value of two pairs of
boots which were missing from his shop; but which were
found after his dismissal, and that articles had very frequently
heen missing from all of the shops, but no Keeper was ever be-
fore called to pay the value, ot dismissed because he would
not *—Ans. Yes. :

Ques. Are you aware that Guard Wilson was for several
years an cfficer of the Penitentiary; that he gave evidence
before the Commissioners prejudicial to the Warden on the
24th July, 1848; that on the very next day (25th July) he was
punished for an offence alleged to have been committed four
months previous, and that he was some weeks after dismissed,
for saying to Guard Fee, “ P’ll twist your nose if you don’t give
up that key ? ”—Ans. Yes.

Ques. Are you aware that Keeper Skynner was an officer
of the Penitentiary for over three years; that he gave evi-
dence before the Commissioners prejudicial to the Warden on
21st August, 1848 ; that he stopped certain machinery from
going through the gate of the Prison without a pass, and on
the 22nd August laid a complaint against two officers of being
wrongfully in possession of the said machinery, as the pro-
perty of the Penitentiary, that the matter was investigated
by Mr. Hopkirk and other Inspectors on 29th July, and Skyn-
ner dismissed for bringing the charge, though he was fully
justified by the evidence, in preferring it ?—Ans. Yes. .

Ques. In all these proceedings was Mr. Hopkirk the leading
agent >—Ans. He appears to have been so, he took down the
evidence and mainly conducted the proceedings, :

Ques. Were you at any time absent frorn the Commission
room while Mr. Hopkirk was being examined, and Mr. Brown
was recording his evidence ?—Ans. I do not think I was; if I
was, it could only have been for a minute or two at a time.

Ques. Did the Hen. J. A. Macdonald (now Attomey Ge--
peral for Canada West) make an attack on the Commissioners
in the House of Assembly in January 1849, before the Commis-
sioners had made their report to Government, and while they
were yet sitting at Kingston, and did the Commissioners im-
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mediately reply to the said attack, in an official letter to Go-
vernment, dated 28th January, 1849, in the following terms:

“ Provincial Penitentiary,
Commission Room,
Kingston, 28th January, 1849.

¢ Sir,—The attention ofthe Commissioners has this morning
‘ been called to certain statements reported in the ¢ Pilot’ news-
¢ paper of the 26th inst., as having been made on the floor of
“the House of Assembly by the Honorable John A. Macdonald
‘“and john Prince, Esq., as to the official conduct of the mem-
“bers of this Commission.  These statements are of so extra-
‘““ordinary a character that the Commissioners feel it due to
‘“ themselves 1o repel them at once, without waiting the publi-
‘¢ cation of their Report for a full justification of all their
¢ proceedings; I am therefore instructed by the Commissioners
‘“ to take up and explain seriatim, the several imputations made
¢ against them.,

¢ 1st, Mr. Macdonald is reported to have said, ¢ Onthe same
¢ ¢ authority he would state, that Mr. Brown took the evidence,
“¢and falsified the evidence, which afterwards, when the
‘¢ ¢ error was pointed out, he was with some difficulty induced
‘¢ to alter, and which in some cases he would not alter.

¢ This statement is totally without foundation. The evidence
“has been taken down by Mr. Brown with great care and
‘ particularity ; the answer to each question was read aloud
“as it was written down, and carefully amended to suit the
“ witnesses, when suggestions were made by them.; at the
“ close of each witness’s examination his deposition was read
“aloud, slowly and distinetly; corrections were often made in
¢ the course of reading; when read through, the witness was
¢ invariably asked, if he was satisfied that his evidence was
“ correctly taken down ; Mr. Warden Smith was then invariably
“ asked 'if he was satisfied that the evidence was correctly
“taken down ; their answers being obtained, the Secretary in-
¢ variably wrote the following words at the end of the deposition:

“¢The foregoing evidence was read aloud, the Warden
¢ ¢ Smith declared the evidence correctly taken down, witness
¢did the same and signed it These words were then read
“aloud, and the witness signed his name. .

“2nd. Mr. Macdonald is reported to have said, ¢ Mr. Brown
¢ ¢ has also told some of the witnesses, that what they said was
¢ ¢ not true, but might go for what it was worth. :

¢ This statement is also utterly withont foundation, neither
# Mr. Brown nor any other member of the Commission ever
‘“told any witness, that what he had said was untrue.
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«3rd, Mr. Macdonald is reported to have. said, ¢One wit-
« ¢pess -was cross-examined for twelve and a half consecutive
« ¢ days, and when he asked why he was subjected to so severe

“¢an examination, he was told, you are the chief witness
“¢for the Warden, and it is our business to destroy your
“ ¢ testimony.

“ The witness alluded to is James Hopklrk Esq. Whenthe
“evidence is published it will be seen whetherthe Commission--
“ers were blameable for making his examination so minuate ;
“when his own proceedings were being enquired info: as to
“certain of the charges against the Warden, Mr. Hopkirk said,
“‘You are trying me not the Warden, why de you inquire in
‘¢ this way intomy conduet,’ or words to that effect, Mr. Brown
“¢said, ¢ You are a chief W1tness for the Wazrden, and itis our
B duty o shew how much you are yourself personaily mixed
“<up in these very transactions,’ and Mr. Bristow added,
«“¢ Every point on which you have been examined by the Com-
“ ¢ missioners was brouight up in your duect examination by the
“ <« Warden.

“ 4th. Mr. Macdonald is reported to have qa1d < That w1tness :
“(Mr. Hopkn‘kI presume) replied that the Govemment would
¢ do -him justice, and he was told, we are the oﬂicers of the
«¢ Government and it must support us.’

¢ This statement is totally without foundation, no such obser-
“ vations having been made by any witness, and no such reply
“having been made by any Cormissioner, or any ]anvuage
“used, which could be so construed.

« 5th. Mr.- Macdonald is répurted to have- sald ¢The copy
«¢of g letter was produced by Mr. Brown as evidence against
“ ¢ the Warden ; and Mr. Brown declared upon. his honor- that
“titwas a correct copy of one written by the Warden. - This
¢ the Warden denied, asserting that it ‘was an ingeniousex-
“ ¢ tract from the real Ietter everything favourable-to the War-
“ ¢ den hayving been left out. "He was informed that Mr. Brown’s
«¢ declaration could not be true, for the Warden -at that very
“¢time:had the letter in his pocket that -he produced -it;.and -
“ ¢ that'when Mr. Brown saw it, he was confounded, and asked
« ¢ why it was notin the archives. It was of great importance
“tto have that fact in ev1dence, and Mzr. Brown consented:to:
“<give his testimony upon it} afterwards, however, he refused
“¢to give his-evidence; and. when the Warden called up other
“¢ witnesses to that fact Mr. Brown would not allow the. tesn- '
“¢mony to be entered on the notes. . ...

“The above.contains a. great amount. of error, on: the foun-,
« dation ‘of:a very little truth. The.Warden was charged with -
“making:a falae return to: the Surgeon, of : punishments in-:
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¢ flicted on an insane convict; in the formal charges, the letter
¢ of the Surgeon to the Warden asking the return, was given
“¢“in so far as it related to the point at issue, the latter part had
“no reference to the point at issue and was not given ; it hap.
~¢pened that the words ‘acts of violence’ occur in the latter
¢ portion, and the Warden looked on these words as favorable to
“his defence, and tried to make it appear that the latter portion
-#was kept back by design on the part of the Commissioners,
¢ The extract from the letter of Dr. Sampson was a full and fair
- exiract, and it was not quoted in the charges as the entire
¢ Jetter ; the idea of garbling a letter, the original of which was
¢in Mr. Smith’s own possession, is palpably absurd. It is
“truc the Commission refused to allow Mr. Brown' or Mr.
¢« Hopkirk to answer certain questions put by the Wardenasto
% this letter, but they affected in no way the charges against
#the Warden, and tended only to impugn the integrity of the
#¢ Commissioners. , o o
¢« gth. Mr. Macdonald is reported to have said: ¢one of the
“¢charges against the Warden, was, that he allowed Mr.
+¢¢ ¢ Hopkirk to steal six cords of wood ;” ¢ The Commissioners
“examined a witness, named Ballantyne one of the "gate-
¢keepers, who said, he knew Mr. Hopkirk had the wood, and
“he knew that he had returned it. The other named Cooper,
¢only proved that Mr. Hopkirk had the woed, and his’evi-
“¢dence alone was entered on the Minutes, but he wasnow
¢ prepared to swear, that the only reason he did not state that
¢ Mr. Hopkirk had returned it, was, because he was not asked.”
¢ The witness referred to, under the name of Ballantyne,
"¢t it is presumed is Guard Bannister, this witness’ deposition
¢js as follows: ¢ Witness recollects of ‘Mr. Hopkirk’ getting
¢« <four orfive cords of fire-wood from the Penitentiary stores.’
-¢That Bannister stated to -the Commissioners,:that: this :wood
% was returned is altogether untrue-;::Guard -Cooper does ‘not
‘¢ appear by his deposition, to have made any statement what-
“.ever asto the. fire-wood, when first before the: Commissioners;
~¢¢he was calied however by‘the: Warden ‘Smith to prove, that
¢ when before the Commission he:had. stated that Mr.Hop-
~¢kirk got some fire-wood which was zeturned; and -he. then
% gave the following testimony: ' *Does not know that Mr.
¢« Hopkirk got: five cords:of wood from:the Penitentiary in
¢ the .early part.of 1847, nor.does -he:know that Mr. Hopkirk
~«¢¢ ¢ gsent that quantity ‘to'the-Penitentiary in'1847; - Knows he
¢ ¢got wood out and sentwood. in;but knows nothing as'to
-i¢e ¢ quantities.” - Witness in answer ‘to:an .enquiry from M.
¢ Hopkirk one-Sunday, ‘as:to whether witness -had informed
-¢ the:Commissioners of ‘wood having‘been ‘taken out.of: the
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¢ Penitentiary to Mr. Hopkirk, and returned by him, said that
“he did not recollect positively whether the Commissioners
“ had asked him about the wood, but if they had, he had told
¢them that he thought the wood was returned ; “witness does
not recollect if the Commissioners asked witness about the
“ wood, believes he mentioned to them that Mr. Hopkirk -had
“received wood from the Penitentiary, and that Mr. Hopkirk
‘“ had returned it; believes he was under oath when he told
¢« the Commissioners of the wood.”

¢The Commissioners have no recollection of Guard Cooper
“ stating anything to them about fire-wood at his preliminary
“examination, but it is .quite possible that among the nu-
“merous transactions voluntarlly brought before them by
“ witnesses and not taken up this-may have been one,”

«7th. Col. Prince is reported to have said: ¢He might
“¢also state that the gentleman placed at the head of that
« ¢ Commission, no sooner-found that the duties of the office
¢ ¢ran counter to his interest, otherwise, than he neg]ected the
‘¢ business for which he had been appointed.’

“The truth is, that the Hon. Adam Fergusson attended
«“ closely at the proceedings of the-Commission from 23rd June
¢ to 5th December, 1848, and only left when summoned home,
“ by the alarming mdxsposmon of Mrs. Fergusson. ,

¢« 8th. Col. Prince is also reported to have said: ¢He had
¢ ¢heard a gentleman state at a large public meeting at King-
¢« ¢ston, that the greatest partiality had been exhibited by Mr.
“‘Brown, in ta.lung the evidence during the sitting ef the
¢¢Commissicn.” That gentleman stated that Mr. Brown
«would not take down those parts of the evidence ~which
“went to_exculpate Mr. Smith from charges made against
¢ him, and when Mr. Smith was.called to sign the ewdence,
“ he objected that all was not down which he had- stated, Mr,
“ Brown, however, said that he must sign what was shewn
“ him, as-if he had said any thing more he had not heard him,
« ThlS he could prove .if required.” .

“The Commissioners cannot say what . Mr. Prince may
“have been told, butthey know that the whole statement of
¢ his alleged. informant is utterly without foundation, no such
 occurrence, nor any incident on which such a statement
“.could -be founded,-ever having happened.during the sitting
“of the. Commbsmn ”

«] believe these are the only. points Whlch reqmre explana-
“tion. .
" ¢« The bommlssxoners calmot within the compass of this
“ Jetter, adequately. explam the dJsagreeable duties which have
“ devolved upon them, in the course of this protracted enquiry ;



192

tand the painful position in which they have been placed
¢ by their determination to act fearlessly and independently:
¢« They rely with confidence, that the Report which they will
¢ have the honor to present, at the close of their proceedings,
¢ will vindicate their conduct to the Country, and amply jus-
¢ tify the confidence which His Excellency has been pleased
¢ to repose in them.” ’

‘ “T have &ec.,

“ (Signed,) GEO. BROWN,

¢ The Hon. Provincial Secretary,” Secretary.”

Ans. Yes.

" Ques. Was this letter adopted unanimously by the Commis-
sioners then present, and was Mr. Commissioner Amiot at the
time acting as Chairman in the temporary absence of Mr. Fer-
gusson?—Ans. Yes.

Ques. Do you recollect of Mr. Brown using the expression
as to some answer of Mr. Hopkirk’s, ¢ it was not evidence, but
«if Mr. Hopkirk desired it, he would write it down and it
¢« would go for what it was worth” or words to that effect?—
Ans. I do remember something of the kind occurring.

Ques. On Mr. Hopkirk’s referring to the observation, did
Mr. Brown at once explain that he had no intention of speak-
ing discourteously but merely referred to the irrelevancy of the
testimony ?—Ans. He did.

Ques. While Mr. Hopkirk was being examined, did Mr.
Brown or any other Commissioner say to him: ¢ The Com-
“ missioners must support their own witnesses ?’—Ans, Never
to my knowledge. ' '

Ques. Had Mr. Hopkirk any difficulty in getting his evi-
dence recorded as he desired, was there one amendment asked
to be made by him, or any other witness, that was not made?
—Ans. No. -

" Ques. While Mr. Hopkirk was being examined, did he ever
make the remark; that he “saw an Attorney General, al-
“luding to Mr. Brown, and a Solicitor Generai, alluding to
“ Mr. Bristow, but no Counse] for the Prisoner, neither did the
¢« Judges appearto act as Counsel for him” or any words to
that effect ?—~Ans. I do not remember any remark of the kind
being made. ‘ o

Ques. Witness is shown Mr. Hopkirk’s answer to question
380, and is asked if such a conversation as therein stated by
Mr. Hopkirk ever occurred before the Commissioners >—Auns. I
remember at times, half jocular, half serious conversations be-
tween Mr. Hopkirk and Mr. Brown, but certainly ncthing that
bears the complexion put upon them by Mr. Hopkirk ‘in the
above answer, or that bears any resemblance to i%. o
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Ques. In answer to question by Mr. Macdonald, if he had
known ¢ any instances in which keepers and guards were
¢ intimidated by Mr. Brown in giving their evidence or in
“ consequence of giving their evidence” Mr. Hopkirk cited the
case of Hugh Manuel, and in answer to question 379, he stat-
ed that he had reason to believe “that Manuel’s dismissal
“was in consequence of the evidence he had given before the
« Commissioners, and also of his having been brought up as
“3a witness in McCarthy’s case”; please to state if this was
true or false —Ans. It is not true.

Ques.' At what date did the Commissioners close their la-
bors at Kingston >—Ans. I think it was in February ; it must
have been some weeks previous to the date our first report,
which was made on 16th March, 1849. _

Ques. Please look at these official returns sent down by
Government, and say, if the date of McCarthy’s trial is not
stated therein as 1st October, 1849 >—Ans. It is so stated.

_Ques. Had the Inspectiors of the Penitentiary by Minute of 1st
September, or cne month before McCarthy’s trial, resolved to
dismiss Maunuel >—Ans. Yes.

Ques. When the Inspectors ordered the dismissal of Manuel,
were they aware that he was to be a witness at McCarthy’s
trial, or had his dismissal the slightest reference to that trial?
—Aus. Icertainly had no such knowledge, nor am I aware that
any of my brother Inspectors had. The dismissal of Manuel
did not arise from any circumstances connected with McCar--
thy’s trial.

Ques. Picase look at the official papers, and say if there is
among them a letter of Mr. Hopkirk to the Provincial Secre-
tary, complaining of Manuel’s dismissal, and enclosing aflida-
vit on the subjeci by Manuel; state also if these twodocuments.
were referred by Government to Mr. Brown for explanation,
and the following reply, dated 16th October, 1849, sent in by
Mr. Brown: .

' ¢« Grose OFFICE, : :
_ ¢ Toronto, 16th October, 1849..

« Syr,—1I have the honor to acknowledge receipt of your
«letter of the 9th instant, together with copy of a letter from
«Mr. James Hopkirk, demanding an enquiry into the causa,
« of the dismissal of Keeper Hugh Manuel, from the Provincial.
« Penitentiary, and copy of an affidavit by said Manuel,
“professing to detail the circumstances -attending -his. dis--
“missal. - * . A . - .

«Tn reply, I have merely to siate by the following Minute,
« of 15t September last, the Board of lmspectors ordered Man-..
s pel’s dismissal : ¢ The Board took into consideration the snit--

N
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« ¢ ableness of Keeper Manuel for his sitnation, and resolved
«¢that from what had come under their notice, they could have
%t10 confidence in him, as an officer of the Penitentiary ; and
¢ instructed the Warden to inform Manuel that his services
¢ ¢would be no longer required.’

“Hon. James Lesslie, .

L “Provincial Secretary. o
_.“The Inspectors took active steps to procure a competent
4’person as Manuel’s successor, and at the Warden’s request, no
“‘motice was to be givento Manuel until one should be found.
«On 21st September, I happened to be in Kingston, and in
“ ¢ourse of conversation with the Warden, as to the prospect of
«procuring a good man, he suggested that a successor might be
«dispénsed with altogether. I immediately procured a return
“vfrom the Clerk of the numbeér'of convicts employed in each gang
“gf nasons and stone cutters, and finding that Manuel’s gang
«'was very small, and might be distributed among the other mason-
wkeepers, without excéeding the statutory strength of the several
“ gangs, [ agreed with the Warden, that no successor to Manuel
+“should be appointed, at any rate, until the Board of Inspectors
“.considered the matter. There was thus no necessity for delay-
“ing Manuel’s dismissal furthér than to arrange the distribution
“of his gang, and this the Warden agreed to have done before
+]eft Kingston. L o
“Mr. John Sandfield McDonald, Coungel for the Crown at the_
“Midland Distriet Assizes, which were then proceeding, visitéd
“the” Penitentiary while T was theré, and héaring the Waiden
“-and myself name Manuel, he afterwards said casually that
“ Manuel was one of the witnesses for the Crown in McCarthy’s
4 ¢case, . e
_«Of ¢his Thad no idea previous ' to the moinent when Mr.
“McPonald mentioned it, and I'immediately suggested that his
« disiissal would be charged to us as influénced by the fact of
+his being a witness, and askéd the opinion of the Crowa Officer,:
“ whether Manuel’s dismissal had not better be deferred until the
“ tria] was over. On consideration, we agreed it was much
# better that thé dismissal should take place before, than after
«the' trial, as in'the former case Maniiel would only bé less.
«'shidckled in giving his evidence, while ini‘the latter it might be
4gaid’ that his'dismissal was a punishment  for the character of
«His evidence. - o L e

$¢{Thé Warden also thought it best to dismiss Manuel before
«ifiétrial, and would ' have’himself disiissed him on Monday
% morning, the 24th of September, but Manue! had gone into town
«'tdattend ‘the Court.: The Wirden, hoWever, informed me of
# $}i# fact, that he had missed sebing Minuel: :

3



“S mrﬂv afterwards as I was yassmg out of the Court room,
“I saw him standing in the crowd, and asked him to step dowsa.

siufrs with me. He went down, and I then told him the,
“Board of Inspectors at their last mecting, had resolved te dist
“pense Wwith his services; he asked why, and I said because
“they had no confidence in him as an officer. I toid him he
“ necd not return to the Institution, as the Warden had mude
“arrangements for the care of his gang, and left him. The,
« detaiis given in Manuel’s affidavit further than this, though
“ immaterial to the matter, are entirely imaginary.

“In conclusion, I have only to state that Manuels distnissal
“had not the remotest connection th MecCarthy’s trial. The
« Inspectors had no knuwledge that he was to be a witness in
“that case, and if they had, it was a matter of perfect indifer
“ence to them personally, what ev,dﬂnce he might give at it, or,
“ what might be the result of the trial ; and besu‘leb. when Manuel
«was put in the witness-box, the only evidence he gave, was as_
“to his own dismissal that morning, not one word of testxmony
“could he give in McCarthy’s case.

“It is unnecessary for me here to explain why the Knanectrrs
“had no confidence in Keeper Manuel, but should His Excelle..,,,
“desire it, the Inspectors can readily state reasons for it of the
“ most conclusive character.

% have the honor to be, Sir,
“ Your most obzdient servant, .
(olgned) ~ “GEORGE BROWN.»

Ans. There is such aletter and affidavit, and I find on reference
to the official papers before me, that it was referred to Mr. Brown,
and the reply contained in the question made by him.,

Ques. Arc the contents of Mr. Brown’s letter true, so far as
your knowledge extends?—Ans. Yes.

Ques. Mr. Hopkirk has stated before this Commlttee, that
“Mr. Brown, in pursuance of his practice of supporting such”
“witnesses, insisted that these men (Cooper and Bannister)
“should be restored to the gate.” Was this statement true?
—Ans. All the matters connected with Cooper and Bannister,
referred to in this question, occurred whilst Mr. Brown and,:
myzelf were in the United States, and we had no cognizance of
them, nntil after they occurred. _

Ques. ‘Mr. Hopkirk has stated before this Commtttee thaa
Mr. Brown “applied to the Inspectors to restore them,” meamng '
Cooper and Bannister: was ‘this statement true ?—Auns. For'
tae reason given in my last answer, it could ) not be true.

Qies. Mr. Hopkirk has stated before this’ Commitise, thag,
the Inspectors having refused 1o restcre Cooper and Bannister,
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“he (meaning Mr. Brown) then “applied to Government,” as he
(Mr. Hopkirk) was led to believe, from the letter of the Secre-
tary to the Board of Inspectors. Was this statement true?—
Ans. It also could not be true. . ' R
- Ques. Mr. Hopkirk has further stated ¢ the men Cooper and.
“ Bannister were immediately restored by Mr. Brown:” Was.
this statement true ?—Ans. 1t could not be true. . o
Ques. Mr. Hopkirk has complained before .this Committee.
that Mr. Brown refused to give evidence before the Grand Jury:
at the Kingston Fall Assizes of 1848, in the matter of his com-..
plaint against McCarthy for alleged perjury,. committed in
evidence given before the Commissioners. Will you please to..
state why Mr. Brown refused to give evidence on that occasion?.
~—Ans. 1 do not know. '
‘Ques. Was not the said prosecution against McCarthy got up.
while the labors of the Commission were yet in progress, and
the Report to the Governor General had not yet been made?—.
Ans. It was. o v e
'Ques. Was not McCarthy tried in 1849 ; did not Mr. Brown.
give evidence on that occasion, and was not McCarthy acquitted ?
—Ans. Yes. ' . e e o
Ques. Mr. Hopkirk has stated in answer to question 392,
that while he was being examined he “frequently made expla-.
“nations which Mr. Smith sometimes wished to have taken
»down, and his desire was overruled.” Is this statement true ?
—Ans. It is untrue, if Mr. Hopkirk’s intention in the remark,
is to convey the inference that his evidence was unfairly taken
down, or any corrections he might desire to have inserted, made
Ques. Did the Report of the Commissioners to the Gover-
nor General profess to give the whole evidence received on each
point, in the words of the witnesses, or was it avowedly.a' sum-:
mary of the investigation >—Ans. It was avowedly a summary. -
Ques. Were you aware-that Mr. Brown had all the original
papers of the Commission in his possession, and that only the
official report had been transmitted to Government —Ans. I did -
know the fact. S L N
Ques. Was there any prosecutor, nominally or in: fact, in the
eonduct of the inquiry into the conduct of the Warden?—Ans. -
There was not. _ T AT
Ques. Did any inconvenience arise from Mr. Brown’s® acting
in the double capacity of Commissioner and Secretary? Was.
any objection ever made by any one on that score in your hears:
ing >—Ans. There did not arise any inconvenience; but the re-"
verse. Mr. Brown was both an excellent-and active Secretary,.:
as well as Commissioner ; I do not remember to have ever heard’
of such an objections T oot T
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Ques. Did all the Commissioners reside at the same hotel
and occupy the same parlor? ‘Was Mr. Brown ever “ closeted
“ with witnesses” to your knowledge, except in common with
his brother Commissioners >—Ans. The Commissioners occupied
the same parlor in the same hotel, and, as all had access to that
parlor at all times, no one could have been closeted there.

Ques. Mr. Smith, in reply to question 251, quoted a passage
from the evidence of Hugh Manuel, given before the Commis-
sioners, in which the following words occur: “Keely has told
“witness that officers who gave testimony in favor of the War-
den would be dismissed, and more than him have said so;
“ Skynner has said so; he said Pollard and Manuel and a good .
“many others, who would be in the Warden’s favor, would be
“dismissed ; Skynner said the Commissioners told him so, when
“he was before them.” Please to say if any such statement
was made to Skynner, or any other person by the Commission-
ers!—Ans. So far as my knowledge extends, no such intima-
tion was ever made by any Commissioner, and ceriainly was
not made by the Commissioners collectively. . ,

Mr. Brown concluded his examination in chiefof Mr. Bristow.

The Committee adjourned until 11 o’clock, A, M. to-morrow.

 Fortieth Day—Suturday, 10th May, 1856.

Present :—Messrs. Felton, Stevenson, Wilson, and Sanborn.

Mr. Brown was present. : : N

At 12 o'clock noon, the Committee adjourned in consequence
of the absence of Mr. Macdonald, until 10 o’clock, A. M. on
Monday, the 12th instant.’

Forty-first Day—Monday, 12th May, 1856.

Present :—The Chairman ; Messrs. Masson, Sanborn, Wilsons
Clarke, and Felton. '

The Hon. Mr. Macdonald and Mr. Brown were present.:

Mr. Brisiow cross-examined by Mr. Macdonald. -

Ques. In your .answer to guestion 423, you say that “the
« Commission under which the Commissioners. were appointed
“ states that ¢divers charges bad been made against the conduct
«¢and management of the Penitentiary.’” Do you not know,
such charges had been made in the Globe newspaper, as stated -
5y Mr. Smith in his petition ?—Ans. I have no knowledge on’
that point. ‘
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Ques, In your answer to question 430, you give the names
of several gentlemen who gave valuable information, which
Ied to further enquiry by the Commissioners; did those gentle-
men or any of them, point out to the Commissioners the convicts
in prison; the discharged convicts; the officers in employ, and
the officers dismissed, who were examined by you as witnesses,
and if ‘so, name the witnesses so pointed out, and the person or
persons by whom théy were named?—Ans. I cannot pretend
to say whether these gentlemen named the particular indi-
viduals ‘who subsequently appeared hefore the Commissioners,
whether convict or other witnesses, but 1 am sure some .of them
must have named witnesses as suitable to:-be called; it may
be necessary to add alsothat the information obtained from these
gentlemen was followed up by information obtained from
numerous officers of the Institution, T know that one of the
gentlemen (Mr. Manahan,) forzerly an Inspector of the Penitenti-
ary, furnished the  Commissioners with a memorandum, which
I ‘think led to some enquiry, I may mention also that the com-
missioners received information from every person who offered .to
give it, one of the witnesses, formerly a conviet, named Maurice
Phelan was brought before us through the instrumentality of
Mr. Manahan, referred to before in my answer.

Ques. By question 441 you are asked as follows, *of the
remaining four witnesses, was not Mr. M. B. White, a merchant
« in Carbondale, Pa., and Maurice Phelan, a hand on an American
“ steamer, ‘and might not both 'have been produted, had the
« Warden so requested,” and you reply as folows; “1 know ‘no
« reason why they might not have been.” Was not . Maurice
Phelan examined by the Commissioners at the request of .Mr.
Manahan, contrary to the arrangement made by the Commis-
sioners; as they were informed that the said :Phelan was to
feave town on the American war steamer, on which he was
employed, on the following morning *—Ans. With regard to
Maurice Phelan, the examination was not contrary to any
arrangement ‘madé ‘by thé Commissiotiers, the onlychange was
that at the time the examination was taker, he was about to
leave the place, and it Was deemed advisable to postpone, until
after his examination, such other matters as'the Board was then
eccupied’in. -~ o ot
_ Ques. Did not M. B.. White mentioned in the last gquestion,
state in his examiﬁaﬁbn,’_t[hat‘he-Wastjhén"x_r‘x_eré_ly_jon‘a visit to
his friends in' Canada ?—Ans. He did state so, 1 will méntion
with reference to the examination ot the two individuals refer-
red to in the last two questions, that at the time they were
éxamined, no charges were preferred by the Commissione(s
against any of the officers of the Pénitentiary, and they were,
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engaged merely in the preliminary enquiries -into the condact,
discipline, and economy of that Institution.

" Ques. Was not the evidence of M. B. White and Maurice
Phelan, quoted by the Commissioners in their report in support
of the charges against- Mr. Smith —Ans. I do not recollect of
any thing more than a passing observation, in which their names
are introduced; Maurice Phelan’s testimony is quoted with
reference to the nature and manner of the punishments inflicted,
and the following remark is made upon it, and the testimony of
others, which show clearly that the Commissioners founded ne
charge upon the testimony which he gave : o

“ The foregoing statements were merely given in the charges
% to enable the Warden to offer a1y explanations he desired,
“ as the nature of the punishments must be taken into account
“ in considering the extent to which they have been curried®

As remarked in my examination in chief, no charge whatever
was by the Commissioners predicated on the testimony of thesg
two individuals. o ' S
" Ques, Was not the evidence of Maurice Phelan extensively
used in support of the charges against kitchen keeper Francis
W. Smith ?—-An3. No doubt it did form a considerable part of the
evidence transmitted to kitchen keeper, Francis W. Smith, for
his answer. '

Ques. You mean to say that the evidence of Maurice Phelan
was only used against the Warden in the one instance you
name '—Ans. 1 do not recollect any, and should be happy to
have any pointed out to me for explapation. R

Ques. Was or was not the evidence of M. B White uged
against the Warden, and guoted in the report !—Ans. I ani
satisfied no more than the jncidental reference, to which I haye

alluded, is made to it,

Ques. In answer 1¢ question 442, you say you-have no 1es-
son to doubt that James Brenan and Eustache Coté migit
bave been produced, had the Warden so requested. Haye
you any reason to believe they might have been so prodnged ¢
—Ans. I have no reason to doubt; on the contrary, I belieyg
they could have been produced witheut difficulty. .-

Ques. Do you not know, or were you not informed, thas
Eustache Coté had committed a larceny shortly after having
been examined befere the Commissioners, and that he had ab~
sconded in consequence thereof ?—Ans. I certainly am net
aware that any such circumstance occurred prior to the closing
of the Commiission. I.have heard since that time that smch
was the case, but how long after he was examined before ug,
I bave not the slightest reason of speaking from recollection. -
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- Ques. Was not the evidence of Eustache Coté quoted in.the
Report, as evidence against Mr. Smith?—Ans. 1 have no
doubt it was quoted, bat whether for or against Mr. Warden
Bmith, I cannot, without reference to the partxchlar passages,
state ; and with "reference 1o his testimony, and to.that of other
convicts examined before the Commissioners, I unhesitatingly
repgat the assertion made in my examination in chief, that
no -absolute reliance was placed by the Commissioners in
their conclusions, on conviet testimony, unsupported by the
reliable testimony of other witnesses; on this subject I will
quote the following paragraph from the printed Report, page
106 : ¢ And as to convict testimony, it was only used in the
‘‘charges to complete the evidence of other witnesses; and
“even then, to so small extent, that had it been expunged alto-
‘ gether, the charges would not have been materially affected.”

Ques. Did the Commissioners, in their Report, quote evi-
dence of any witnesses that they considered to be, material ?—
Ans. I have no doubt they did ; they felt it their duty to give a
resumé of the testimony brought before them, leaving it to those
to whom the Report was submitted, to judge of the reliancy of
that testimony, and of the correctness of the conclusions to
which the Comuinissioners arrived.

Ques. Do I understand you then to say, that the Report
contains a resumé of the evidence adduced before the Com-
missioners >—Ans. I do, on the several points you referred to
in the Report.

Ques Did not Mr. Hopkirk, in your presence, {requently
object to the way in which his evidence was taken down, and
did you reprove him for his language *—Ans. Mr. Hopkirk ob-
jected, or caused alterations in the manner in which his evi-
dence was taken down, perhaps as frequently as I doin the
manner in which my testimony is taken down at the present
time, that is to say, he frequently suggested alterations ; most
of these were really of a very trifling character, and it was, I
eonsidered, very difficult to put down his answers in such a form
as to make them comprehensible. I certainly never reproved
him for desiring to change his testimony, but it is more than
probable that I did reprove him, though 1 have no distinet re-
collection of having done so, for his' language and bearmg
towards the Commissioners.

. Ques. Did not Mr. Smith frequently complain thaf his wit-
nesses were brow-beaten and  intimidated by Mr. Brown ?—
‘Ans. I never knew him to make such a complaint.

Ques. Did not Mr. Amiot, while acting as President, object
to witnesses being brow-beaten and intimidated by Mr. Brown’
—Ans. He certamly did not.
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Ques Didnot Mr. Amiot, while acting as President, express
his opinion on that subject in writing, and is not the paper,
now placed in your hand, such an opinion 2—Auns. I never re-
collect having seen such a paper as this, and I do not know
the hand-writing. ¥ never heard any such opinion as expressed
therein, being made by Mr. Amiot. ' (By order of the Com-
mittee,"the paper exhibited was marked E.) I may mention
that in all cases where questions of any description were object-
ed to by any of the Commissioners, or anything occurred between
any of the Commissioners and a witness, which rendered
mutual explanations advisable, the Court was cleared, and the
Commissioners consulted among themselves as to the matter.

Ques. Did not Mr. Amiot, as President, elear the room at
any time, in order to discuss an alleged intimidation of wit
nesses by Mr. Brown?—Ans. I have no recollection of any
clearing of the Court on any such grounds.

Ques. Inanswer to question 467, you say: ¢ The only ques-
“tions I remember being over-ruled, apparently had for their
¢ object to impeach the Commissioners ;7 On what principle
did you hold the conduct of the Commissioners as free from
impeachment >~ Ans. I am not aware that the conduet of the
Commissioners could be counsidered free from impeachment,
but 1 certainly do not consider it consonant with a Court of
Justice or Inquiry, that parties whose conduet is under exami-
nation, should be at liberty to examine the parties who formed
the Court as to their conduct in matters relating to the in-
quiry, such matters having no connection with the eubject of
the inquiry.

Ques. Were not the following questions proposed to be put
to the witness, James Hopkirk, Esquire, and over-ruled:

“Were you told by Mr. Secretary Brown, that you must
“be mistaken in your impressions that ¢ acts of violence’ were
¢ mentioned in Dr. Sampson’s letter to the ex-Warden, respect-
“’ing the convict, James Brown?”

“Did not the Secretary shew you a letter in the Book of
% Charges against the VVarden, to prove 1hat you were mis-
taken

“Did not the Secretary assure you “that he made that copy
“from the original letter of Dr. Sampson?” -

- Did not the Secretary say that the.copy shewn to you in the
“book, had been carefully compared by him with the: ongmal
«and that it contained the whole of the letter ?”

“Do you think it was Dr. Sampson’s wish that he should
“be bound over to keep the peace??”

Ans. They were. :



202

Ques. As a matter of fact, were not several discharged officers
examined against Mr. Smith, and as a matter of fact, were not
several of such officers restored after having given their evi-
dence, by the Commissioners, as such, or in their capacity of
Inspectors P—Ans. Several witnesses of that character were ex-
amined by the Commissioners on matters relating to the conduct,
discipline and management of the Penitentiary; portions of their
evidence did incriminate Warden Smith ; the cases of those offi-
cers to whom I allude, will be found particularly narrated in the
Report of the Commissioners, and in my evidence in chief, and
the grounds of the reinstatément in the offices of which’ they
had been unjustly deprived are_there also given. e

Ques. Then several discharged officers were so restored, after
having given their evidence.?—Ans. I have already stated so,
and the time at which their restoration was made, ]l think was
subsequent to the drawing of.the report, but at all events, sub-
sequent fo the time of inquiry.

Ques. Were not several officers.of the Penitentiary, who gave
evidence for Mr. Smith discharged, and ordered to be dis-
charged after having given their evidence, by the Commis-
sioners, acting as such, or in their capacity of Inspectors—Ans.
There were several, and each of them on sufficient grounds.

Ques. Were not all the officers who gave evidence in favor of
Mr. Smith, discharged, or ordered to be discharged >—Auns. .Cer-
tainly not. No person was recommended to be discharged, except
on grounds that the Cominissioners considered to he sufficient.

Ques. Were not T. Cooter, T.. Smith, W. Smith, H. Manuel,
W. Martin, A. Ballantyne, H. Grass, F. Little, T. Sexton, T,
Somerville, James McMahon, R. Tyuer, and J. Watt, dismisved ;
and were not 'E Horsey, F. Bickerton, and M. Pollard ordered
to be dismissed'by the Commissioners ?—Ans. I cannot recollect
the whole of thése names, but I "have no doubt the major part
of them weére dismissed, or recommended to be 'dismissed by
the Inspectors, and on very good and sufficient reasons in ever,
case, as the minutes of the Board of Inspectors will show in eac
‘case. I will remark here, that no' man was punished or in-
tended to be punished, in any way for any evidence he might
give before the Commissioners except in those cases, where there
'was palpable and deliberate perjury; the evidence before the
Commissioners teemed with such’casés and with proofs of the
thorough incapacity of other officers of the *I’enite’n’t-iarj', whose
temoval subsequently ‘occurred. ' Coon

Ques. Did rot Hugh Manuel state before you in evidence, on
the 3d Jan., 1849: “Witness expeéts nothing ‘else than thalt he
“ would be dismissed from the Penitentiary for giving evidencé
“in favor of the Warden {”~——Ans. Hedid. -~ 7'



Ques. Did not Hugh Manuel on the same day. testify as
follows :—¢ Kelly has told witness that officers who gave testi-
“mony in favor of the Warden would -be dismissed, and more
“ than him have said so—Skinner has said so; he said Pollard
“and Manuel and a good many others who would -be in the
“ Warden’s favor would be dismissed; Skinner said the Com-
“nissioners.told him so, when he was before them.”—Ans. He
did.

.Ques. .Could you possibly know that the. Warden had exhaust-
ed his case upon _his refusing to proceed with his defence, on the
plea that the Commissioners over-ruled his questions to Mt.
Brown 1—Ans. [ never stated that I knew that the Warden had
exhausted ,his case, and you, with.my evidence before you, must
‘be aware that I.did not so state. :

Ques. Could you know whether Mr. Smith had exhausted his
case or not.”—Ans. I certainly could not know.

Ques. Will youlook at the draft Report, and 'say who princi-
pally prepared it.?—Ans. Mr. Brown did. - . :
Ques. Is.it not all in Mr. Brown’s handwriting except in one
case!—Ans. A smallportionisin my hand-writing, and two sinall
portions also in Mr. Thomas’. . .
.Ques. Inwhose hand writing are.the fizures in the draft t-Report,
indicating the lines in the Book of Evidence, from which evi-
'dence had to be extracted, to form the report?—Ans. Mr.
Brown’s, ' S - S
Ques. Were the extracts selected by the Commissioners or by
Mr. Brown, and subsequently approved of =—Ans. We all assist-
ed in the selection. T know that ], in many instances, pointed
out passages that ought to be .inserted. - The greater -portion
I have no doubt were Mr. Brown’s selection, and they were ap-
proved by the Commissioners. Mr. Brown had a regular index
of his own, to which he frequently referred, and I had my own
copy of the evidence, to which I also referred on various points.
-Ques. Were the original:Books of Evidence, or copies of them,
transmitted to the Government, or ordered so to be 7—Ans. They
were not, to the best of my knowledge. .
Ques. You have stated in your evidence that only extracts
of evidence were made for the report, snd inyour answer to
question, you state “that the approbation .of the Government
*was conveyed to the Commissioners of their report, as a fair
“and .impartial statementof facts.” How could the (Governmerit
judge from ‘the extracts, in the absence of the context, as 0
the: fairness or impartiality of the statement of facts?-—Ans. I
have stated the facts correctly in my evidence ; the reasons on
which the Government acted, it is for them to give. 1 do not

feel myself responsible or bound to aceount for their acts. -
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Ques. In your answer to question 503, you say on page 36, in
the printed Report, it is recorded as part of Mrs. Chase’s evidence
on a different charge, “ witness thinks Reveille is not insane.”
Was not this quotation made in the report as to a charge against
the Surgeon of thie Penitentiary, and not against the “Warden 1
—It is made in a statement of the differences between the Sur-
geon, the Warden, and the Inspectors, in relation to conth
Reveille’s case. ,

Ques. In your answer to question 508, you state, “Mrs.
# Chase’s testimony as given before the Commissioners was
“full of the most palpable of contradictions, such as to render
“itunworthy of credibility,” why then was such testimony
quoted in the report at all>—Ans. We 'made it a ‘point to in-
sert very fully, the testimony given, and her testimony on the
‘whole, was rather favorable to the Warden, and it \vould have
appeared an act of injustice to omit it.

Ques. Are the tables of punishments stated by you in your
answer to question 530 to have been prepared by Mr. Thomias,
set out in the Report or appended to it, in any way ?>—Not ex-
actly in the same form, but the substance of them  is there
accurately given.

Ques. Do any of the tables inserted in the report, shew that
“as many as twenty, thirty and even forty men ‘have’ been
“flogged in one morning, the majority of them for offences of
“the most trifling character?—Ans. They do not give the.
daily punishments, but the Commissioners from the pnson :
‘books, ascertained the fact to be as they stated. ' :

Ques. Were those tables, or copies of them transmltted ‘to
the Government by the Commlssmners ?—Ans I am not aware
that they were.

Ques. Are those tables copled in the written books of ev1~f
dence >—Ans. They are not, as are also not includéd a vast
number of other accounts drawn from the ‘Penitentiary books.

Ques. In your answer to question' 556 you state-that the
words “acts of violence”do not occur in your report of ‘the
evidence, are not those words interlined in the original'évi:
dence, as taken by Mr. Brown, and how do you ‘account Aor -
the difference >—Ans. They are so interlined, and T presume.
the difference arose from Mr. Hopkirk havmg desired “those
words to be inserted, and that I, considering the" alteration
did not affect the sense, did ‘not feel 1t necessary to alter my-
mformal copy of the testimony.’ DR

-Ques. -You answer in the atirmative question 583 Whlch is
as follows: ¢ Are you aware that Guard Robinson wasneai y-
“ five years an officer of the Penitentiary ; ‘that “he’ gave'evi:
“ dence at Francis W. Smith?s trial, by ‘Mr. Hopkirk and"his".




205 -

“ brother Inspectors prejudicial to said Smith; and that he
“ was. dismissed a fortnight afterwards by Mr. Hopkirk for:
¢ impertinence or insolence?” Was not Robinson on his tria.:
before the Inspectors under a charge of breach of duty on the-
occasion, when he was.so impertinent or insolent to Mr. Hop- -
kirk >~Ans. He was brought before them on. such a charge,
and his statement of the case will be found on page 25 of the :
printed Report in the following words :—Richard Robinson,—
preliminary examination :— L o ; :

“ Was a Guard in the Penitentiary four years and a half ;-
“was dismissed in October or November last ; had no quarrel
“with the Warden or his family, up to the time of the investi- -
“ gation on the gomplaint of Dr. Sampson against Frank Smith ;.-
“previous to this affair Mrs. Smith, the Warden’s wife, had
“ frequently told witness that the Warden was determined 'to.
“ give witness the first Keeper’s situation which fell vacant. -
“ The circumstances attending witness’s dismissal were as
“follows :—About four or five days after Frank Smith’s trial;.
“Warden came to witness and informed him that a com-
“plaint had been laid against him (witness) that he had left"
“the outside wicket unlocked, and that the matter would
“be investigated on the Monday evening following'; the in-
“ vestigation did take place before Messrs. Hopkirk,  Corbett,
“ Baker, and Gildersleeve, Inspectors, and the Warden ; Mr.
“ Costen, and Guard Bannister and Somerville, gave evidence
“that they found the wicket open ; witness swears positively
“that he locked the gate carefully, and tried it ; thinks thatit-
“was opened -afterwards, and left so by some one; .there
“was an inner gate which prevented perdons getting into
“the Prison although they had passed the wicket: - The:In-
“spectors- decided that witness was guilty; but .thatin consi--
“ deration of . his- previous good character, as “testified to by
“the. Warden,-he was forgiven- for that time.: About: four or::
“five days ‘after this decision, witness. was-again" brought :
“before the: Inspectors, on a -chafge of having a stove-pipe -
“ stone in - the North-west Watch-tower without leave, and for-
“the purpose .of : stealing it.: :Witness declares that the charge.
“is utterly. false ;-the. said: stone..had been. brought to the’
“Tower-by himself and Guard Fitzgerald with a small stove:
“and some old pipe,.to-keep them warm when.on duty.during
“the previous winter, nearly a. year:before- the charge was’
“preferred.; and-the whole. of:these - articles had lain:in the:
“Tower during the. whole .summer-of -1847-and must have
“been seen .by -the; Warden, as he’was often-in: the ‘Tower:
“while they lay there. Witness brought several ‘witnesses:
“to prove that:they had seenthe stone :lying:in:the Tower for



“ months before the charge was brought,” Beforé™ the Inspee-
“tors had decided on the case, witnessbecanie so indignant-at’
“the treatment he had received, that he lost his temper, and
“told the Inspectors that he had no confidénce in any decision’
“they rhight give; that Mr. Hopkirk uséd the Penifentiary’
‘“as a convenience; that he often got presents from the War-
“den’; that articles were sent him from the Penitentiary stores,"
“and a Guard kept almost for his and the Warden’s personal’
“purposes. Witness likewise said that he knew the rest of’
“ the Inspectors to be the mere tools of the Warden, The In-
“spectors finally’ found witness innocent of the charge ‘made’
“against him by thé Warden, as to the sfove-pipe stone, but
“dismissed him for gtoss insolence to the Inspectors.”
Ques. Was Robinson ' after’ his said discharge examined
as'a witness by the Commissioners against the Warden >—Ans,.
He was examined a§ a witness a$ 1 mentioned with relation
to all thé witresses who were exariired by the Commis-,
sioners, into the conduct, management and discipline of the
Pepitentiary.
Ques. Was not his evidence condemnatory of the Warden? .
—Ans. His evidence wasso. o . L
Ques. Was he not subsequently restored by: you and.your
brother Inspectors >—Ans. I have already mentioned, that seve-
ral officers, amongst whom he was one, whom the Commis-
sioners considered te have been improperly dismissed, was
reinstated. . _ _ ) _ )
Qués. Was he not a second time dismissed” for' misconduet,”
and is he not now himself a convict in the Penitentiary 7—Aus."
I really have no knowledge or recollection of his having'been’
secondly dismissed'; and I believe I have seen in'some of the’
public . journals that he was so, and that he; committed: some
act of dishonesty for which he was tried - and" found guilty, but
whether he is now in' the Penitentiary I'do not know. . -
Ques. T’ answer to question” 614, ‘you “stite that the repoit
was avowedly a'summary: what do you- mean by the wird '
summary ?—Ans. The report was a full, impaitial'and aceurate’”
statement, in which was condénseéd, into” as_clear a form ag’
possible, the whole of the information obiained by the Comiiis

sioners on the various subjects théré reverted toi' . o
 Ques. Are not_extracts in_gerieral, given'’ of the evidence
under the several charges in the very words of the witniesses;
and do they not generally profiss'tobe extracts #—Ans. There
are nuitierous' extracts in‘ the' report;-and’ they are 'generglly
marked as such. . R S e
The Conimittee adjvurned until 10-0>clock Az M. témivitow.

.
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Forty-second Day—Tuesday, 13th May, 1856.

. Presiwt :—The Chairman; Messrs, Stevenson, Sanborn,
Masson, Felion, and Wilson, B
The Hon. Mr. Macdonald and Mr. Brown were present.
Cross-examination of, Mr. Bristow resumed ; o
Ques. You have stated in answer to Mr, Brown’s question
433 that copies of statements, in’ which Mr. Hopkirk’s name
occurred, were, on his demanding it, transmitted to him.
Was there any disinclination shewn by Mr. Brown to furnish
Mr. Hopkirk with thesé statemenis *—Ans. I am not aware of
g}_ueé; Will you please refer to the letter book of the Com-
missioners, and state whether Mr. Hopkirk had not applied for
these statements upon 25th September, 1848, and whether he
was not informed by Mr. Brown, in'a letter of that date, that
“the extracts alluded to form part of the charges submitted
“ to the Warden for his explanation. If the Warden explains:
“ satisfactorily the transactions’ with which your name is
“connected, there will_be no occasion -to trouble you. If,
“on the contrary, the Warden does not explain them satisfac-
“torily, it has ever been the intention of the Commissioners,
“to afford you full opportunity of doing so, as well as any
“other matters affecting you, which have come undertheir
notice, before reporting to the head of the Government. I
“trust, therefore, there will be no further oecasion toc eommu-
“nicate with you on this subject; but should there be so,
“you may rely on receiving every facility for disproving all.
“statements injurious to you **—Ans. I have referred, and the
foregoing is a true extract. e :
Ques. Please refer also to the Commissionérs’ letter book,
and say whetheér Mr. Hopkirk had not again applied on 27th
Septeimber, 1848, and  whether there . is not recorded a letter
from Mr. Brown. to him of ‘the 28th Septembet, 1848, assuring-
him ¢that his application for an immediate investigation into
“ the charges referred to, would receive the earliest attention of
«thé Commissioners on their re-assernbling ’— Ans, I, have
réferred, and it is a troe extract; I wounld also add 'the fol-
lowing extract from the same letter: “I beg to express my re-
« gret that circumstancesprevented yourobtaining any remedy,:
“to which.you may have considered yourself entitled, through
“ancther tribunal; the coursé taken by me .in. that matter
“ was only adopted from a strong sepse of public duty.” .
Ques. Please refef again to the, Commissioners leiter, book;-
and stats if Mr. Hopkirk did not again apply on 28th Septem.
ber, and was not on 2nd’ of Oétober informed by Mr. Brown in
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reply, * that he would be afforded an opportunity of explaining
“or disproving the statements made to his prejudice to the
“ Commissioners, at the earliest moment consistent with their
“other arrangements;” and whether Mr. Hopkirk did not re-
ceive a letter from Mr. Brown, in reply toone of his, dated the
3rd, stating as follows: “I have to acknowledge the receipt
“of your letter of yesterday, and having laid it before the Com-
‘ missioners, I am instructed to refer you in reply,-to our previ-
“ous correspondence. The Commissioners will go on with
“your case at the very earliest moment counsistent with their
“other arrangements ;” and whether in reply to another appli-
cation of 30th October, he was not informed by Mr. Brown in
a letter of that date, ¢ The Chairman of the Commission has
“laid before the Board a communication, of this day's date,
¢ addressed by you to him, respecting your request for an im-
“mediate investigation into certain statements made before
“the Commissiouers. I am instructed to say, in reply, that
“you will be afforded an opportunity of explaining or dis-
“ proving any statements prejudicial to you, at the earliest mo-
“ment consistent with the other arrangements of the Com-
“ missioners.”~—Ans. They are true extracts.

Ques. Please further refer to the Commissioners’ Letter
Book, and say whether the extracts or statements in which Mr..
Hopkirk’s name occurred, and to which you refer, in your
answer to Mr. Brown’s question 433, as having been transmitted
to Mr. Hopkirk, were not so transmitted to him by Mr. Brown,
in a letter dated 4th November, 1848, after the before mention-
ed repeated applications on his part, and promises on the part
of Mr. Brown, and does not Mr. Brown, in his letter transmit-
ting them, state, thatthey are transmitted ¢ in compliance with
“his urgent and oft repeated requests?”—Ans. In veply, I
give the entire letter, as follows: “I am desired by the
¢“ Commissioners, in compliance with your urgent and oft re-
¢ peated requests, to forward for your infermation, the enclosed;
“ statements affecting you, which have been made under oath
“before the Commissioners, and to say that they will be pre-’
¢ pared to receive any explanations thereupon which you may.
“desire to offer. You will distinctly understand that this,
“step is taken at this moment entirely at your desire, and
¢“that the Commissioners had otherwise intended to have in-
“quired into the truth or falsity of these statements before
¢ calling on you for an explanation.” , o

Ques. Please again to refer to the Commissioners’ Letter
Book, and say whether there does not appear a letter from Mr.
Commissioner Thomas to Mr. Hopkirk, under date 6th Novem-,
ber, 1848, after the statements affecting him had been at last’
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obtained, assuring him in reply to his letter of 4th November,
that the Commissioners “would communicate with him at
“ their earliest convenience;” and is there not another letter
to the same effect from the Chairman of the Commission,
dated 17th November, in reply to Mr. Hopkirk’s of the 16th,
and is there not also another letter from the Chairman, dated
23rd November, to Mr. Hopkirk, stating that ¢ The Commis-
« sioners will be ready to-morrow morning at 11 o’clock to hear
“from you (Mr. Hopkirk) any explanation you may think
“proper to offer respecting the evidence taken before them
¢ (the Commissioners) which may reflect on you ?’~—Ans. The
three letters referred to in this question are as follows :

“ ProvinciaL Penrrentiary CommissioNn Room,
¢“Kingston, 6th November, 1843,

¢ Sir,—In the temporary absence of Mr. Brown, the Secre-
“tary of the Commission, I have to acknowledge receipt of
“your letter of the 4th instant; and I am desired by my col-
“leagues to express our regref, that our present occupations
“ will prevent us from giving our immediate attention to the
“explanations which you desire to afford us on the subject of
‘“your letter, and I have further to assure you that we will
“again communicate with you at the earliest convenient
¢ gpportunity.
“ [ have the honor to be, Sir,
“ Yours very faithfully,
“E. CARTWRIGHT THOMAS,
“ Commissioner P. P.
¢ To James Hopkirk, Esq.,
“ &c., &e., &e.”
¢ ProvinciaL PeNrrENTIARY CoMMIssioN Roors,
“Kingston, 17th November, 1848.

¢« Sir,—I have to acknowledge receipt of your letter .of
“yesterday’s date, and to inform you that, in reference to
“certain circumstances connected with yourself, which have
“jincidentally come before the Commission in the course.of the
“ Penitentiary Enquiry; the Commissioners have the subjectof’

“ your letter under their consideration. S

1 have the honor to be, Sir,
“Your obedient servant, S

- «“ADAM FERGUSSON, "
' _ C % Chairraans
“To James Hopkirk, Esq., oo
- ¢ ge., &e., &e”? T

0



« ProviNciaL PenirenTIARY CoMMissioN Room,
“ Kingston, 23rd November, 1848. -

¢ S1r,~~The Commissioners will'be ready to-morrow morn-
“ing at -eleven o’clock, to hear from you any explanations
““you may think proper to offer respecting the evidence taken
“#¢ pefore them, which may. reflect upon you, with the undes-
“gtanding, however, that the'Commissioners have come to no
“tdetermination upon the expediency or inexpediency of hear-
“s§ng any witnesses at this time. -
-¢.Iram, Sir,
¢ Your obedient servant,
«“ADAM FERGUSSON,
‘ ¢ Chairman.
"« To James Hopkirk, Esq.,
t &e., &e., &c.”’

'Ques. Please refer again‘'to the Commissioners’ Letter Book,
“and state whether there is not there recorded a letter from Mr.
Fergusson, the Chairman, dated 26th November, 1848, in
“dtiswer to Mr. Hopkirk’s of the 24th, complaining of ‘the -non-
“#ttendance of the Commissioners on the day and-hour zp-
‘pointed, which is in ‘the following terms: “In the confusion
‘wof yesterday, the Commissioners neglected to reply to ‘your
“¢ communication of ‘the'24th instant; I havé now to “inform
“you that the Commissioners propose to postpone th. -explan-
“ ations which you desire to'make to them, until the return of
“ their colleagues, which ‘they have reason to presume will be
“in afew days.”-—Ans. T havereferred, there is such a letter,
it is ‘marked 'in ‘the margin as having been ‘cancelled, Mr.
¢ Amiot not consenting, and Mr. Fergusson 'withdrawing his
« approval of the terms of the letter; ” from which ‘memoran-
dum [ presume it was not sent.

Ques. Were not the promises: contained in ‘the Commission-
ersd létters of thie 6th November, 17th November, 23rd Novem-

nber, and 26th November, made-by -your-brother Commission-

sters inthe. absence of :Mr.:Brown and- yourself, ‘and-were not

~Mr. Brown andyou “the colleagues ”-until whose. return -they

proposed to.:postpone the :explanations -whieh :Mr.. Hopkirk

adesired to make *~—Ans. :Mr. Brown: and:-myself ‘were -absent
on a visit to the United:States:at :the time ‘these letters-were
written, , ) )

Ques. Is there -not also recorded :in the Commissioners’
Letter ‘Book, ia ‘letter from the Chairman to Mr. Hoplkirk,
under ‘date :27th November, 1848, stating that ¢they (the
% Commissioners) will acquaint you (Mr. Hopkirk) when:they
4 deem it expedient to hear them ” (his-explanations) ?-- Ans,
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‘There is.a letter in the following terms, which apparently was
substituted . for the letter of the .26th November, which was
cancelled :

« ProviNciaL PENiTENTIARY CoMMIssioN Room,
' « Kingston, 27th November, 1848.
“81r,—In the confusion of vesterday, the Commissioners
“have neglected to reply to your communication of the 24th
“ instant, ' '
I have now to inform you that the Commissioners propose
“to postpone the explanations which you desire 1o make, and
“will acquaint you when they may deem it expedient to hear
* them. '
“J am, Sir,
" “Your obedient servant,
¢« ADAM FERGUSSON,
“ Chairman,
“To James Hopkirk, Esq., )
“&e., &c., &ec.”

Ques. Did not Mr. Brown and you return to Kingston a few
days after.the date of this iast ieiier, 27th November, 1848
and did you not refuse to allow Mr. Hopkirk an opportunity
of making the explanations desired by him, and promised by
the Commissioners--Ans. We returned on the '10th Decem-
ber, 1848. I am not aware of .any communication with Mr.
Hopkirk on the subject after our return; during our absence
there had been some differences between the Commissioners,
who were then in Kingston, and. the th¢n Inspectors of the
Penitentiary, which led to the resignation of the Tnspectors,
and the acceptance of it by the Government; after that restg-
nation, the Cominissioners had not the duty imposed upon thém
to examine ‘the conduct of those Inspectors, with relation to
all the points referred to in -that part-of the evidence which
appeared to affect Mr. Hopkirk, he told his own story, in_his
evidence given in favor of the Warden. T

Ques. Refer to the Commissioners’ Letter Book, and state if
:he Commissioners ever did acquaint-Mr. Hopkirk, when they
“ deemed it expedient to hear his explanations,” ‘as- promised
inthe Chairman’s letter of the. 27th of November, 1848?—Auns.
I believe the: Commissioners did afford. Lim: such-an -oppor-
tunity, but those matters occurred during the :absence-of Mr.
Brown and myself in the United ‘States ; I will add also, that
all those letters between the 6th,and :29th.of . September ‘were
written- by -Mr. Brown, :as Secretary only, -there being no
quorum at the. time, he being,alone .left .in-Kingston':whilst
she. other:Commissioners took a temporazy recess. - .
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Ques. Did the extracts or statements alluded to in the
foregoing correspondence, materially affect the Warden as well
as Mr. Hopkirk; and were they not prejudicial to them hoth?
~Aps. The Warden was furnished with full extracts of any
portion of the evidence taken before us, affecting him, and on
these alone we predicated our inquiries as lespectmg his
conduct; I have already stated the reason why we did not
proceed further in the inquiry -into Mr. Hopkirk’s conduct,
Where improper conduct was imputed to either. in the state-
ments made, they of course affected his character.

Ques. Did the Warden, in the opinion of the Commission-
ers, explain satisfactorily the transactions with which Mr. Hop-
kirk’s name was connected, as anticipated in Mr. Brown’s
letter of 25th September, 1848 >—Ans. I should say, in reply,
1 do not feel bound to express my opinica respecting Mr. Hop-
kirk’s conduct further than what has been already expressed
in the Report made by the Comrmissioners ; the following. ex-
tracts will be found to give a full narration of the relations
between Mr. Hopkirk and Mr. Warden Smith.

¢ Before proceeding to the more immediate subjects of our
inquiry, we deem it right, as the evidence of Mr. Hopklrk has
been, and will be hereafter, referred to very fully, o shew how
far he is personally cencerned in the matters at issue; and in
doing so, we shall quote his own evidence solely. James
Hopkirk, Esq.—(By Mr. Smith)—¢ Recollects of an over
charge by Keeper McGarvey for binding shoes for witness;
‘McGarvey charged 15s. or 15s. 6d. for binding seven or eight
pairs of children’s shoes, the material having “been furnished
"by witness ; he charged also a sufficient price for making the
shoes ; made i inquiry as to the value of the binding, and found
that from 8d. to 4d. per pair was the proper charge ; referred
the matter to the Board, who decided, in witness’s absence, to
reduce the charge to 5s. or bs. 6d. ; ; Witness 100k no part in the
discussion.

* » * * * * * #* * *

¢ Guard Keamns waited at witness’s table on one oceasion;
he came to witness’s house between 5 and 6 o’clock, P. M:;
he is a waiter, and in the habit of going out to gentlemen’s
houses ; paid him 5s. for his services on that occasion, bemg
his usual charge.
* * * »* * K * * * * )

« Got some vegetables from the Warden’s private garden in
1847, as witness’s own garden was not then.in use ; these
vegetables principally consisted of Iettuce, anaragus and
cabbage; a head. of cabbage now. and then; they were
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presents from the Warden ‘or Mrs.” Smith; ; got raspberries
also, and currants; never got any peas, or carrots, or potatoes.

“ Witness never got any vecerables, to his knowled"e,
from the convicts’ garden ; got some cabbage plants from the
Warden’s hot-beds.

“ Witness got a few cuttings of shrubs from the Warden’s
garden, but not a large supply; they were principally taken
from what had been originally witness’s own shrubs; they
consisted of lilacs, snow-berries, roses, snowball trees, goose-
berries, and currants—all cuttings; witness had given the
Warden two cart loads of shrubs in 1844, which were planted
in his garden ; never got any fruit trees.

“ Witness got, last spring, under two dozen of boxes,
containing green house plants 'from the Warden’s house ; they
were a present from Mr. and Mrs. Smith; Mrs. Swmith told
witness afterwards that she (Mrs. S.) had got some of these
boxes and plants from Mrs. Pollard; witness purchased in
December, 1847, from Mr. Baker, several dozens ot green-house
plants, in pots, which Mrs. Smith agreed to keep for witness
in her house during the winter; they were returned in the
spring, and the boxes above named were sent 10 witness with
them at the same time.

“ Witness had a cow killed in the Penitentiary early in
1848; has not got his account yet sent in for 1848.

¢ Witness hired a cart from the Penitentiary this year; has
not paid for it yet, because it has not been returned yet; and
the length of time to be charged is not yet ascertained.

““ Witness never got any garden tools, the property of the
Penitentiary ; had once a garden roller, the property of the
Penitentiary ; never had any garden tools, the property of the
Penitentiary, repaired at the Pemtentlary

¢ Witness did not get a full supply of veoetables from the
Penitentiary, for the year 1848 ; <carcely got any at all.
Thinks, on one or two occasmns, got some lettuce and
cucumbers from the Warden or Mrs. Smlth ; onice a basket of
asparagus and once a basket of raspberries. This includes
to the best of his recollection, all the vegetables got by
witness from the Penitentiary, this year, having a full supply
in his own garden.

“QOn one occasion got 5 cords of wood from the Peniten-
tiary. When witness came to Kingston, in December, 1846,
he could find no fire-wood to purchaqe, on acconnt of the
absence of snow; applied to the Warden to sell'him 5 cords
from the Pemtentlary stores. Warden declined, but agreed
to lend witness 5 cords. Keeper Gleeson- measured the 5
cords off, and teamsters employed by witness removed them to
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his house. In February following, witness delivered ' cords
to the Penitentiary, in return for what he had received-and-he
has Gleeson’s receipt for the same, and the receipt of the
owner of the wood who delivered it.

¢ The cord-wood returned was the best quality, better thai
that received. Witness never got cord-wood from the Pem-
tentlary on any other occasion’ but that.”

* * * #* * ¥ * %
“By Commissioners :—

¢ Withess never had any privaté money transactions- Wlth
Mr. Warden Smith. Witness’s furniture was not removed
into the Penitentiary, prior to witness’s removal from Kingston
to Montreal ; never had any furniture in the Penuentlary, ‘but
a sleigh, which is there now, as- witness has no room on hls
own premises.

“ Witness: frequently corresponded with Warden - Smith;
privately and officielly, while witness was-at Montreal ; “not
so much privately, as officially. Part of witness’s famﬂy re-
sided some four or five days in the Penitentiary, when W1tness
removed to Kingston from Montreal.

¢ Mr. Henry Sm1th Junior, is one of witness’s securities
as Collector of Customs for the Port of ngston, and Mr. John
Ewart, of Toronto, is the other.

“ When witness removed from Kingston to Montreal, he was
indebted to the Penitentiary, principally for a carpenter’s ac-
count ; the whole debt was under £60.

=)(< #* * % * * * #* ] *

¢ Shortly after he was appointed Inspector, being’ desuous
of settling the balance of the debt, got the account made up,
and gave a note for it, including mterest which was reured
when due.

“Several payments weére made in cash on account, while
Witness was in Montreal; incurred' no new debt to the Peni-
tentiary while in Montreal.

“ Witness paid part of the debt in hay, it was sold to* the
Penitentiary by Dr. Sampson, who was then acting for witness.
Warden Smith wrote witness that it would  have been befter
for witness had witness sold the hay elsewhere, as he could
only give the contract price, which was, at the time; underithe
market value. The hay was delivered: at the Penitentiary at
witness’s expense. The value of said hay, was £17 17s:6d:
The Warden paid (of this) £4. 10s., to Dr. Samipson; on-wit-
ness’s account, by withess’s des1re, and over two pounds-for
cartage, and the balance was ‘placed to witness’seredit. "

* Witness settled up his old account with the Penitentiary in
full, by note, in March; 1847. The note ‘was given at twelve
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month’s date; did not pay interest on- the account, tnere being:
none  due on an open- account, but included the year’s interest
on the note. The note was for £40 or £50. This sum covered
the whole of witness’s old- balance of account; paid this notein
cash, at maturity.

“ Wltness gave a note, when he left Kingston for ’Wontreal
covering the balance of his old account, for £5Y odd; it was
payable on demand, it never was. demanded was nearly three
years in Montreal'; this note was paid by the hay, £11 12s. 6d.,
a stove £2, the twelve month’s note for £40 odd, and cash for
the ba]ance as far as witness recollects. The Board of Inspectors
never demanded payment of the £59 note, as they knew thness
would pay it as'soon as he could, and he did so.

¢ After witness’s return-to ngston, and before he gave the-
twelve month’s note, and wbile it was running, witness incurred
anew account to- the Penitentiary.  The amount of this new ac-
count, up to. 81st December, 1847, was somewhere about” £70.
Thinks it very likely that no money was paid by witness, either
on the old or new account, until the note for £40 odd" was re-
tired: in March, 1848, which settled the ‘old account; thisis'to
the best of witness’s recollectwn, ~ Witness has paid £49 165, 64.
in all, on account of the new: mdebtedness, and he claims deduc-
tions for returns, which in his opinion will settle the balance '
of his account for 1847. The deductions witness claims amount
to about £15, more or less:

 Witness considers that he does not now owe the Pemtenttary
any money, except for this year’s current account. - Witness has
been always ready to settle his new acconnt, the moment the
deductions he claims were inquired into, but the Inapectors and
Warden did not wish to enter upon it at present.

“ Witness’s account with the Penitentiary wasopened in June,
1842; canuot say whether he has paid more than between £6 or
£7 in cash, to- the Penitentiary, on his indebtedness from the
first, up to March 1848. Canmot say what he has paid, withott
reference to his books - when he - says cash, he does not inclade
the hay and stove which were turned in. Cannot say whether
the Warden regularly informed the Tnspectors of what work was
done for private individuals in the shops, but has occaswnally
seen such statements before the Board.

¢ Believes it was quite customary for private individuals to run
yearly accounts, in witrness’s opinion. The Inspectors knew of
this; it was the habit before witness came into, office, and na
contrary order was given by the présent Board.
¢ Mr. Thomas Klrkpamck Pre31dent of the late Board, ran an
account, which, on réference to the book, was several : years
unpaid: - Mr. Manahan is still’ due an- old account. Witress
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cannot tell how much work is done yearly for private individuals.
Is not aware that any considerable loss has been sustained by this
ractice of rurmmg ‘accounts. ‘

“ Witness’s furniture was landed from Montreal on the Pem-
tentiary wharf, in May, 1847 ; cannot say if any officers of
the Pemtent]ary were emploved in disembarking the- said
furniture ; cannot say whether any officer assisted in taking
witness’s furniture to his house as he was not present .the.
whole time’; Thomas' Smith did bring one load of baggage or
furniture, either from the Warden’s house or wharf to witness’s
residence, is not aware that the Pemtentxary horses  were
employed on this matter, except the load in questxon Is oot
aware that any officers have worked in witness’s house, except
Mr. Pollard and Mr. Skinner and James Kearns. Skinner
worked for witness on two occasions, after work hours, and
witness paid him for what he did. Pollard worked only once
for witness as far as he recollects, part of a day and it was
charged in the Penitentiary books. :

“ Witness has had a loaf of brown bread from the Pem-
tentiary, on four different occasions; they are charged in
witness’s account for 1847 ; they were charged in the account
rendered to witness in the becrmnmcr of 1848. . L

# Witness never got any soft soap. from the Pemtennary, to
his knowledge, but he may have done so ; is notaware whether
any has been charged to his account- has had presents. of
pigeons from Mrs. Smith, on one or two'oceasions ; hashadno
pork from the Pemtcntlary ; has had a pound of po;k from the -
Warden, on one or two occasions, when the Warden was
killing a pig.

“« Witness did not see the fire-wood measured that. he got
from the Penitentiary; was an Inspector when it was got;
has a crow-bar, the property of the Penitentiary, at present.
in his poeseesmn, got it some considerable time ago, cannot .
say how long; cannot say if he is to pay hire for it; would
think it shalp if he had to do so; got stove-pipe from the Peni-
tentiary ; never got any that was not charged to his account :
never got any stove-pipe from the Warden. - .

* Has a garden roller, the property of the Pemtentxary, in hls )
possession now ; has had it some months; cannot.tell whether
he is to pay hu‘e for it or not; Would think it sharp 1f he .
had to do so. siihe

# Had no vegetables from the Pemtentlary or Walden Smlthg ,
in 1846; bhad vaeoetables occasionally from the Warden in:
1847, and very . eeldom in 1848. Cannot tell how much the
orwmal cost of the Penitentiary .gardens was, as he was not .
an Inspn,ctm at the time ; does not know the annual expense: to
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the public for maintaining the gardens; believes the Warden
is not charged for the labour put on his garden ; itis kept by
convicts ; understood the Board sanctioned his so employing
convicts; alludes to the order passed by the late Board which
has been in force ever since. '

¢ Expcets to be charged for the time employed by the offi-
cers in killing the cow, the property of witness, which was
sent into the Penitentiary to be killed ; knew nothing personally
about the transaction. ‘ ‘ ‘

¢ Has a cart, the property of the Penitentiary, now in his
possession ; has had it several months, since March or April,
1848 ; sent a note to Warden Smith for the cart; asked him
to send any cart not in nse ; nothing was said to the Warden
about paying for the use of the cart, but ‘witness expected
to pay for the use of the cart, as of course it will be deteriorated ;
never spoke to the Warden on the subject of the hire of the
cart; it has never been asked back from witness; it was a
good second-hand cart; is not aware that another cart has
been made in the Penitentiary, in the roomn of the one in wit-
ness’s possession; does not know if it is a usual practice
for Penitentiaries to hire out carts or other articles, but thinks
they might as well have something for idle property ; is not
aware whether the cart in question has been wanted while wit-
ness has had it; presumes that if it had, it would have been
sent for; is not aware whether any memorandum of the trans-
action has been handed to the clerk, to charge witness with
it, as it was not witness’s business to inquire.

“ Never had any garden tools, but the roller, from the Peni-
tentiary ; never borrowed, hired, or received any garden tools
from the Warden : has sent garden tools into the Penitentiary
to be repaired, on several occasions ; some of them were repaired
by Keeper McCarthy ; never had garden tools repaired in the
Penitentiary, which were not charged, except it ‘may be this
year, of which he can as yet say nothing, not having got the
account, - : :

¢ Since the Commission has sat in Kingston, witness has writ-
ten no article for any newspaper, upon. Penitentiary matters.
Dr. Barker of the ¢ British Whig,” has several times conversed
with witness on Penitentiary matters, and witness has answered
some of his questions. The first time he spoke to witness, was
in reference to an article which alleged that the Commissioners
had given insolence and anneyance to the Inspectors.. Witness
told Dr. Barker that they had  received neither. Witness never
gave any written memorandum or date, in reference to Peniten-
tiary matters, for publication in any newspaper, directly or indi-
rectly, since “the sitting of .the Commission, to the Uest of his
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¢ Whig,” and’ one for the ‘Argus,’ on' Penitentiary matters, in
his own defence, but it was' prior to-the assembling of the-Com-
mission ; never gave any written memorandum- to any one, on
Parliamentary matters, since the Commission sat.

* * * * » * * L * *

“QOn the same day that the Warden complained to the Inspec-
tors about the boots, against M’Garvey, witness preferred hisown.
complaint to the Board as to-the overcharge made against. him
personally, for binding boots. That complaint was not made
against Mr. M’Garvey, but merely with a view to having the
charge reduceds M’Garvey was keeper of the shoe-shop, but
witness had reason to believe that Hooper the tailor made the
overcharge for binding. Witness was not present at the investi-

ation,.and speaks only from what he thinks he heard afterwards
%rom some member of the Board: It has always been the habit
for each keeper to fix the price of work done in his own shop,
and witness thinks he heard the binding was done in Hooper’s
(the tailor’s). shop, but he speaks from memory.
* * * * * * % * * *

“Ques. The plants you have testified to as having been pre-
ented to you by Mrs, Smith,—are you certain: they were present-
ed to you by her 7—Ans. They were sent to witness by her, but
Mrs. Smith has since told witness that some of them came from
Mrs. Pollard. _

“Ques. Were these plants not presented to you direct by Mrs.
Pollard ?—Ans Not to witness’s knowledge ; the plants came to
witness from the Penitentiary, and witness at the time understood
that they were from Mrs. Smith, though he has since heard that
part of them were sent to witness from Mrs. Pollard.

“Ques. When were you first told that Mrs. Pollard had sent
you those plants >—Ans. Is not very positive ; shortly after wit-
ness got them.

“Ques. What was it Mrs, Smith told you about them, that
she had got the plants from Mrs. Pollard, and presented them
to you ; or that Mrs. Pollard presented them to you direct?—
Ans. Cannot tell which. ‘

“Ques. Why did you not mention this circumstance in your
direct examination, in which you state distinctly that ¢ they were
a present from Mr. and Mrs. Smith: Mrs. Smith told witness
afterwards that she (Mrs. Smith) had got some of the boxes and
plants from Mrs. Pollard ?”—Ans. Because the question was not
particularly put to witness: the plants came as a present from
Mrs. Smith, and witness’s attention was not called particularly to
how they came into Mrs. Smith’s possession. :
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¢ Ques. Did not Mrs. Pollard personally ask your acceptance’
of these plants, and were they not sent:direct to you by her, as
a present from herself?~Ans. Recollects of Mrs. Pollard saying:
she could:give witness a cutting: ofa rose and some other plants, -
before the plants in question were sent to witness, but has no re-
collection of any further conversation with her on the subject;

¢ Ques. Isthe following evidence; given by-Mrs. Pollard before
the Commissioners, true? “ Witness (Mrs. Pollard) personallys
asked Mr. Hopkirk’s acceptance of' the plants; he accepied them,:
and witness sent them up by Thomas Smith, in the Penitentiary’
cart.”—Ans. Cannot say if it is: or is not true. Mrs. Pollard:
asked witness to accept some cuttings or plaiits, and he said he
would. be glad to have them; but whether these were the plants’
which came to witness’s House, cannot say: has noreason to.
suppose it untrue ; it corresponds with what occurred. '

“Ques. How could Mrs. Smith say these plants were from'
her ?—Ans. Cannot tell ; is certain that some of them were Mrs.
Smith’s property. '

By Mr. Smith :

“ Witness’s sleigh was stored in the Penitentiary at witness’s
request, as his.own stable was being taken down ;- it was brought
to the Penitentiary in' Spring, 1848:. * * « *  *
Witness owed nothing to the Penitentiary when he became an’
Inspector, but the balance of his old account ; gave a note for
it about three months after becoming an Inspector. If the gross
amount of the hay sold by witness to the Penitentiary had been
credited: to- him, the amounts paid: out of the sum on witness’s
account would have appeared in: the books as meney to him:}
understood the price of the hay was to include cartage ; desired
Dr. Sampson to receive £4 10s. out of the proceeds of the hay.
Witness was residing at Montreal at the time. The longest time
witness has owed any one account to the Penitentiary, since he
became an Inspector, is about eighteen months. The first ac-
count commenced with witness,after his appointment as Inspector,
in December, 184%; witness’s account for 1847 was settled by
note and cash, on 1st July, 1848 ; that account was not sent int¢
witress for payment, he applied for it ; had to ask for it several
times before he got it. '

Witness’s account for 1848 is not yet rendered ; does not know
whether it is thé custom to render such accounts as that of wit<
ness only once a year ; should think such was the custom, as his
own account has always been so rendered. Nothing has ever
been charged to witness in the Penitentiary at less price, than
to other people, tothe best of witness’s knowledge. In some
instances, articles have been charged less than the town price,
and in others more. To the best of his belief, nothing has been



220

omitted to be charged to witness that he got; carefully examines
his account, and if anything had ‘been omitted he must have.
known it. Witness never had any understanding with the War-
den, that articles should not be charged to witness, or charged
cheap. Has reason to believe the Kirkpatrick Board were aware’
that witness owed an account to the Penitentiary, when he left
Kingston ; presumes they were aware he still owed a balance
when they resigned. The Warden has power to grant delay to
debtors of the Penitentiary ; believes so. On looking at Act,
finds Warden has only power to compremise claims and grant
time with security, with the sanction of the Inspectors. It would
not have been for the benefit of the Penitentiary, to have sued
witness at that time ; would have been necessitated to compro-
mise with themif they had. Has spoken to Guard Cooper about
the five cords of wood witness had from the Penitentiary; it
was after the Secretary of the Commission sent witnegs extracts
of evidence given before the Commission- in which witness’s
name was introduced. Cooper said he knew that witness had
received the five cords, and that he also knew the wood had been
returned ; witness has no reason to doubt the veracity of Cooper.

Witness had a conversation with Guard Bannister, after getting
the extract before mentioned about the cord-wood; Banuister
said he was aware that witness had got four or five cords of wood,
and thatthey had been returned. Witness did not think it strange
that Bannister made this reply, as witness asked him about the
wood ; cannot recollect what evidence Cooper gave before the
Commissioners. Witness has no personal knowledge that any
- other Inspector had fire-wood or coal from the Penitentiary ;
has heard so. Witness had fresh pork from the Warden, as a
present; got, two or three times, a small roasting piece; at
most, three times; has sent similar presents to the Warden ; is
not aware that fresh pork has been supplied to the convicts.”

) * * * * * * *

“Ques. Was there any concealment in sending out the stove-
pipes purchased by you from the Penitentiary >—Ans.' Not that
he is aware of; was not present.

“ Ques. If the Gate-keepers -allowed them to go through
without a pass, did they not neglect their duty >—Ans. Yes.

“ Ques Have you ever got any second-hand stove-pipes -
from the Warden, or from the'Penitentiary >—Ans.- Never in
his life. '

- ¢ Ques. Have you paid the Penitentiary for the work done
at the pump at your own house, by Pollard 7—Ans. Yes; once it
was charged 6s. 3d. when Pollard came to the house. and for the
other, when Pollard did not come to the house, 1s. 3d. or 1s. 104d.
The same description of work was done -on both occasions. '
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- % Ques. Was Mr. Henry Smith; M. P. P., one of your
sureties as Collector, before you were appointed an Inspector {
—Ans. Yes; a very short time before; he had signed the
bonds previous-to either Commission issuing.

¢« Ques. How came you to ask him to be one of your sureties?
—Ans. Did not ask him at all ; he volunteered.

“ Ques. Was he one of the parties you intended to ask?—
Ans. No.
* #* * * » * »* » * *

¢ Ques. Was your furniture landed at the  Penitentiary by
your own desire ’—Ans. Gave orders to Mr. Greer to that
effect; did so becaunse less cartage and less breakage were
incurred, the wharf being near his own house,

“.Ques. Do you think the Warden could, with any propriety,
have prevented you from doing so’—Ans. Would have thought
it very odd if he had objected.

¢ Ques. When the messenger took the furniture to your
house, did he bring back articles to the Penitentiary to be
repaired ?—Ans. Believes he did.

“ Ques. Is it not the habit of the messenger to take home
articles made or repaired at the Penitentiary ’—Ans. Has
understood it was; he has done so for witness, and witness
hasseen him taking other articles elsewhere, which he pre-
sumed were from the Penitentiary to customers.

¢ Ques. Did you pay Conlan for carting your furniture >—
Ans. Yes. .

“ Ques. Were your own horses employed in carrying the
furniture >~—Ans. Yes, they took the light articles.

“Ques. Did you ever reside in the Penitentiary in the
Warden’s House 2—Ans. No.

* * * * * * » % * *

¢ Ques.. Was your complaint as to the overcharge for shoe-
binding made at the first meeting of the Board after you got in
yourbill >—Ans. Thinks it was. o

“Ques. Did you make your complaint on the day in
question, because another charge had been entered the same
day against M‘Garvey >—Ans. Certainly not. Made no com-
plaint against M‘Garvey ; only complained of the overcharge.

I * * * * » » * % * -

¢ The spade, shovel, and two-hoes repaired for witnessin the
Penitentiary in 1847, were purchased by witness in Kingston
from different stores; the two hoes from one store, the spade
from- another ;- and the shovel from:Watkins & Co.,-for ready
money. - Has a bill for the hoes from C. W. Jenkins & Co. -

*‘Has- returned a garden roller, the property of the Peniten-
tiary, within the last three weeks, which he had the use of.” .
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.Ques. Did not the ‘Commissioners:conceive ¢ that the:War-
den, on the  contrary, had net explained them satisfactorily,”
-and did the Commissioners, in consequence, as proved by Mr.
Brown’s letter of 25th September, ¢ afford Mr. -Hopkirk a full
*¢¢ opportunity of explaining them, as well as any.other matiers
“affecting him ; which had come under their notice, before re-
¢ porting to the Head of the Government,” or did they, in terms
of the Chairman’s letter, of 27th November, inform him,
“ when they deemed it expedient to hear his explanations;”’
or did they not, on the contrary, notwithstanding his oft re-
peated and urgent requests, to that effect, *“ close the Com-
‘mission, and report to the Head of the Government, without
having afforded him such opportunity ?>—Ans. The -Com-
_missioners, nnever, to -my knowledge, expressed any opinion
whether the explanation of the Warden was satisfactory or. not.
There was no charge made against:the Warden, on account
-of them. Mr.. Brown’s letter does -not - contain any promise,
it merely expressed an intention to afford Mr. Hopkirk full
opportunity of explaining anything that might aflect him : Mr.
-Hopkirk did explain.fully, in his examination, the matters re-
-{erred to, and the Commissioners pursued the matter no further ;
they could not indeed have done so, Mr. Hopkirk having ceased
‘to be an officer of the Penitentiary, a very few days.after. the
return of Mr. Brown and myself from the United States. - They
took no evidence against him, and as will be observed in ‘the
extract included in my last answer, they let him tell his own
story, which they communicated to the: Government in the
Report. :

. Ques. You haye:stated.in your -answer to Mr.. Brown’s ques
tion 611, that the prosecution for. perjury. against- McCarhy,
took place while the labors of the Commission were: yet in
.progress, and the. Report to the Governor General had not yet
:been made. ‘Was.not McCarthy.a very material witnessagainst
the Warden, and has not the: Warden .been, found. guilty: of
:some of the charges-against:him, mainly on MeCarthy’s evi-
.dence >—Ans. I have so stated, he gave full and material testi-
mony on all matters relating to:the Penitentiary, and . some of
his evidence was very prejudicial to the Warden. - I have .no
idea, however, that any charge against the Warden was con-
sidered as mainly established on the evidence of .that witness.
__Ques. You have stated in answer to Mr. Brown’s question 612,
that McCarthy was tried.in 1849 ; -was he not: tried in: Qctober,
1849, and had not the Commission been previously -closed. .in
February or:March, 1849 >—Ans. ‘The Commission closed in
April, 1349, and.:the-.trial took: place. in: the- Autumn  of ‘that
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Ques. You have also stated in answer to the same question,
that Mr. Brown did .give evidence on McCarthy’s trial in 1849.
Had he not previously, and during the: sitting of the Commis-
sion, viz., in September, 1848, when the charge -of . perjury
against McCarthy was preferred, refused to.give evidence be-
fore the Grand Jury, or to produce the Book in which
McCarthy’s alleged false statements upon oath were recorded ;
-and did he not at last produce that book and appear and give
evidence at McCarthy’s trial in consequence of Mr. Hopkirk’s
complaint to the Government that he had refused to do so, and
the consequent -letter from the Secretary of the "Province,
ordering him to attend >—Ans. I have no knowledge of the
faets referred to in this question.

Mr. Macdonald closed his eross-examination of this witness.

The Committee adjourned until 10 o%lock, A.M. to-morrow.

Forty-third. Dey—Wediesday, 14th May, 1856

‘Present :—The Chairman, Messrs, Sanborn, ‘Sievenson,
‘Clarke, Masson, Wilson.—-6.
“The Hon. Mr. Macdonald and Mr. Brown were present.
E. Cartwright Thomas, Esquire, :Sheriff, of the County
of Wentworth called and examined by Mr. Browmn.
‘Ques. 'Were you present at-all the meetings. of the -Peniten-
‘tiary Commission, from the 23rd:June, ‘1848, to the 5th July,
1848 ; from 12th July to 29th July; from 19th Augustte 6th
‘September ; from 17th October to 10th December, 1848 ; and
from some day -in'February, 1849; to the close of the Commis-
~gion ?—Ans. | was present at these dates up- to the 5th Decem-
ber,-as I'find, by reference to‘the minuie hook. - I cannot state
-positively after ‘the date- of -the:5th December; 1848, but T think
" it probable 'that I was in-attendance: up to'the: 18th December ;
-after the latter-date, ‘I-see no minute of :my ‘attendance, but'I
was certainly in‘ Kingston:for-a longer or shorter -period, to
-consider the Report,-and:in’ Montreal: for-the same: purpose.
_ Ques. Have you any knowledge that Mr. Brown :“recorded
‘falsely the evidence .of witnesses examined before ‘the - said
‘Commission ?”’—Ans. 1 have no such knowledge. .
-Ques. Have you any. knowledge that Mr..Brown ¢ altered
“the written testimony of witnesses-after their evidence was
“closed and subséribed ?—Ans I have no such knowledge.
. Ques. Have:you any knowledge that Mr, Brown - suborned
“ convicts to.commit, peijury #>—Ans. "Certainly not.
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Ques. Have you any knowledge that Mr. Brows “ cbtained
the pardon of murderers confined to the Penitentiary, to mduce
them to give false evidence #’—Ans. Certainly not.

.Ques. “Did the Commissioners on assembling at ngston,
carefully consider the course they should pursue in conducting
their enquiries ; did they communicate their intended course to
Mr. Warden Smith and Mr. Hopkirk ; and did these gentlernen
declare themselves ¢ highly satisfied” therewith >—Ans. My
own impressions are so, and the minutes of evidence conﬁrm
these impressions.

Ques. Was the course thus adopted, strictly followed by
the Commissioners ?>—Ans. I have reason to beheve that this
course was strictly followed.

Ques. Did the Commissioners hold preliminary conversa-
tions with a number of gentleinen residing in Kingston, includ-
ing several former Inspectors of the Penitentiary, in regard to
the alleged abuses in the Institution !—Ans. They did so.

Ques. Did the Commissioners, on the information of these
gentlemen, and the written documents placed in their hands
by Government, proceed to examine under oath such parties as
they were led to believe cognizant, from: per~onal knowledge,
of the actual condition of the Pemtennary ?—Ans. It wasmainly
on such information and such documents. I cannot say
whether or no the prosecution of the Commissioners’ enqmneb
may have been based upon other information.

Ques. Did the Commissioners extract from the evzdcnce of
the parties so examined, such portions as seemed to affect the
character or conduct of -any officer, and serve a writien copy
thereof upon him for explanation ?.—Ans. I believe it was so.

Ques. Were those extracts of; evidence carefullv considered .
by the Commissioners, and minute instructions given to. the
Secretary as to the portions of testimony to be extracted, or was
the selection -left to “the Seeretary’s discretion ?—Ans. The
extracts may have been carefully considered by the Commiis-
sioners; but my impression is, that the instructions. were
general, that the Secretary should inform: the several .parties.
with the nature of such.charge, and that the Commis.ioners
returned home, while the Secretary. prepared such charges.

Ques. ,Werc such extracts transmitted to Mr, Henry Smlth :

Warden, Dr. Sampson, phyblclan, and Mr. Francis W, ﬂmuh
kitchen keeper, and on his demanding it, were copies of :
statemnents in which his name mmdentally occurred furnished -
to Mr. Hopkirk, one of the Inspectoxs ?——Anb. 1 have always‘,,.
understood that . such was the case, '~ oy

Ques. Was it arranged between the: Commlﬂsmners and the‘

Warden before hie commenced his defence, that *the Secretary» :
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‘should read out the answer to each question as he had written
¢ jt, and nct proceed until the witness and the Warden were
«satisfied that the answer was correctly taken down;” state
also if the practice was not strictly in accordance to this
rule ?7—Ans. I believe that this was so.

Ques. Was this practice strictly followed throughout the in-
vestigation ?—Ans. I think it was.

Ques. Was each question, when put to the witness, if not
objected to by a Commissioner, held to be put with the consent
of the whole Board 7—Ans. Certainly.

Ques. Did Mr. Smith or his clerk, keep a record of the whole

evidence, and did they compare his record with the answers
read aloud by Mr. Brown, and make suggestions in amendment
from time to time 7—Auns. I have no recollection on the subject ;
but there can be no doubt that the evidence being read aloud,
the Clerk or Warden would so compare it, and would offer
amendments when considered necessary.

Ques. Was there ever a suggestion made by any witness
in amendment of his testimony, that was not made in the
record by Mr. Brown, or one suggestion made by any Com-
missioner, or Mr. Smith, that was not referred to the witness,
and if sustained by hlm, at once carried out ?—Ans. I do not
recollect any refusal to make necessary alterations, nor do I
think it probable that reasonable requests would be refused.

Ques. Was there ever ary unwillingness shewn by Mr.
Brown to correct the evidence of any witness, or any disposi-
tion shewn by him, to give the testimony other than its true
coloring ?—Ans. I think the examinations were conducted prin-
c1pally by Mr. Brown, and .the Commissioners left it to bim to
draw out in his own way, the evidence which we all thought
it necessary to be produced. Mr. Brown.necessarily exhibited
pertinacity in eliciting testimony from a witness who was
considered to be unwilling to give. testimony, or to give tes!i-
mony under prejudice ; but I consider that the ev1dence was
truthfully taken down.

Ques. When the evidence. of each-witness was closed for the
time, was his whole deposition re-read to him, amended to
suit him, and a distinct assent to its correctness asked: and
obtained in every ‘case ‘?—-—Ans. 1 heheve 1t was S0 m every
case.

Ques. When the assent of . the witness had_ been so asked
and obtained to the correctness. of his deposition, was not:the
assent of the Warden. in every case, also asked aind obtained
asto its correctness ?—Ans. I'believe it was so.in every case.

Ques. When the assent of the witness and the Warden to the
correctness of ‘the testimony' had been:obtdined; were nct:the

?
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following words invariably appended to the deposition : ¢ The
“{foregoing evidence was read aloud ; Mr, Warden Smith
“ declared the evidence correctly. taken down witness did the
“ slame and signed it ?”—Auns. I recollect Lo excepuon to this
rule

Ques. Did the Secretary then read aloud these Words, and
was the deposition in every case, then signed by the witness?
—Ans. This was the case.

Ques. Had you frequent occasion before the Commissioners
closed their labors, to examine the official record, and did you
ever discover the slightest variation between the testimony
as recorded by Mr. Brown, and that actually given?—Ans. |
daresay that I may have had. frequently examined the official
record. I never discovered, and had never reason to beheve
that there were any variations.

Ques. Was there any discourtesy shewn to any w1tness by
any of the Commissioners; was any witness brow-beaten or
insulted >—Ans. I remember no insfances of discourtesy or of
insult. = It is difficult to determine the meaning of ¢ brow-
beating.” The Commissioners had. occasionally, witnesses
under examination, who were considered as partizans of the
Warden and the Inspectors, and whom they believed. to be very
unwilling to give testimony to the prejudice of these parties.
Under these circumstances, it was considered necessary to make
their examinations rigid, and Mr. Brown acted as a Counsel
would be expected to do, under such circumstances, and with
that pertinacity and impulsiveness which is natural fo him, and
which might.have been expected from a person determined to
obtain what he considered the. proper replies. I should .ob-
serve, however, that I was not present at the examination- of
Mr. Hopkirk, or Mr. Costen, or at those: of some: other of the
principal witnesses, called by the Warden, and whom the
Commissioners had - certainly reasons to. believe, came before
them much prejudiced. = These: parties would neeessanly be
subjected to stringent cross-examination. .. -

- Ques. Did any witness refuse to sign hlS deposnmn
_I recolleet no instance of such refusal, . - .- :

;. Ques. ‘Was :any intimidation used. towards any wunes by
any of the Commissioners; were . any.threats . of dismissal or
‘promises of any kind, held out to any witness ; or were the
Commissioners,: on the contrary, most .careful to guard against
‘doing anything that might unduiy influence the. testimony;of
‘parties, who might be witnesses before them ?—Ans. The.Com-
missioners were .most anxious. to assure all parties connected
‘with the enquiry, that their testimony. would: be received wuth .
out prejudice, and the: Commassmners would ‘have scorned;to

¥

p—;Ans.
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use threats or intimidation, or to make promises of any kind,
in reference to the examination of witnesses.

Ques. Are the conclusions arrived at in the Report, strictly
in accordance with the evidence, and with justice ?—Ans. I
continue to believe, that the conclusions are generally in ac
cordance with the evidence, and with justice, and I concurred
in the Report accordingly.

Ques. It having been alleged by Mr. Smith, that he was con-
demned by the Commissioners on convict testimony ; will you
please say if this is true, or if the Commissioners did' not
state truly in their Report, page 106, “ As to convict testi-
¢ mony, it was only used in the charges to complete the evi-
« dence of other witnesses ; and even then to so small an extent,
“ that had it been expunged altogether, the charges would not
“have been materially affected’ ?>~—Ans. I believe that the
charges would have been fully made out, if the convict evi-
dence had been expunged. ,

Ques. Were the charges preferred by Mr. Smith against the
Commissioners; and by Mr. Macdonald in 1849, 1850, and
1851 ; at all of the same character as those levelled at Mr.
Brown by Mr. Macdonald, in the House of Assembly, in the
debate on the Speech from the Throne, of the present Session ?—
Ans. I do not remember the character of those charges, they
never made any impression upon my mind, not conceiving that
they affected my character or condnet.

Ques. Mr.- Macdonald having charged Mr. Brown with
“ falsification of evidence,” on the ground that it is stated in
the printed Report, on page i89, that *‘ as ;nany as twenty,
thirty, and even forty men have been flogged in one mom-
“ ing, the majority of them for offences of the most trifling char-
acter;” will you please say if the statement was true, and on
what authority it was made?—Ans. I cannot speak of the
number of men flogged, but [ have the best reason to know
that the flogging was excessive, and calculated to destroy
proper discipline ; I am satisfied that the tables of punishment
are correct. ‘ : :

Ques. Mr. Macdonald having oharged Mr. Brown with:
obtaining the pardon of murderers confined in the Penitentiary; -
to induce them to give false evidence, - and Mr. Smith having

" stated - before this Committee that -convicts:Cameron, De Blois
and Henessy were pardoned, but he did not' know by ‘whom ;
will you be good enough to state, if any one of these couvicts
were pardoned at the solicitation of Mr. Brown, or of the Com-
missioners, or of the Inspectors,’ while you weré a member of"
the Board >—Ans. I do not remember any circumstance -con~
nected with the pardon of these parties. ' I'do moi think that
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any action, in relation to such pardons, was taken while I was
in attendance upon the Commission.

Ques. Mr. Macdonald having brought Mr. Warden Smith
before this.Committee, to prove that the words “but if she
‘“had been a quiet woman, the punishment would not have
¢ hurt her,” were omitted by Mr. Brown, in recording the evi-
dence of Dr. Sampson, on page 879 of the original record ;
please refer to the passage, and say who recorded the evidence
in guestion, and whether Mr, Brown was in Canada at the time
it was so recorded ?—Ans. Irecorded thisevidence, Mr. Brown
being at the time in the United States. I have no reason to
believe that the words quoted, formed a portion of Dr. Sampson’s
evidence before the Commissioners on the 4th December,
1848 ; if such words were used, the omission on my part was
unintentional. I observe that the Minute Book states, ¢ the fore-
“ going evidence was read aloud, the ex-Warden declared the
“ same to be correctly taken down, the witness did the same,
¢ and signed it.” .

Ques. Was the evidence of Dr. Sampson correctly recorded
on that occasion >—Ans. I desired it to be correctly recorded,
and I believe that it was so. ‘ A

Ques. Mr. Smith, in reply to question 251 quoted a pas-.
sage from the evidence of Hugh Manuel, given before the
Commissioners, in. which the following words occur: “Keely
‘“has told witness that officers who gave. testimony in favor,
« of the Warden would be dismissed, and more than he have
“said so; Skynner has said so; he said Pollard and Mannel,"
“and a good many others who would be in the Warden’s
«favor, would be dismissed. Skynner said, the Commis-
«¢ gioners told him so when he was before them ;”’—please to say-
if any such statement was made to Skynner, or any other per-.
son, by the Commissioners >—Ans. Most certainly no snch
statement was ever made by the Commissioners in my presence.

Mzr. Brown closed his examination of Mr. Thomas. v

Ques.—[By Mr. Sanborn.] —When you say, in your previous.
examination, ‘“that you have never read the Report, that.you
s have attempted to examine it since the- Committee . com-
“ menced its sittings, but have- always. closed. the -hook . in.
“ disgust;? do you mean fo convey the impression that your.
disgust was occasioned by. the injustice done by.the, Coramis-
sioners to the Warden or any other party, or.by the revolting:
disclosures brought out in the -evidence >~—Ans. -I.de not mean:
to convey that I -considered injustice had been done. to-the-
Warden by the: Commissioners, . but. that: the condition. of .the.
Penitentiary, ‘as-evinced by the inquiries, the: disagreeable:
position ‘of ‘having ‘to .condemn- parties with -whom -I.had:
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previously been on good terms, and many reminiscences
connected with my posmon as a Commissioner, always made
the subject of the Penitentiary Commission painful to me.

Mr. Thomas cross-examined by Mr. Maedonald.

Ques. Have you any statements to make, in your opinion,
material, which have not been elicited by your previous
examination. If so, please make those statements?--Ans. |
wish that the proceedings of this Committee should shew :

Ist. That I was not present at the Comnmission when Counsel
was refused to the Warden, although from circumstances
related to me upon my return to Kingston, I had reason to
believe. that the refusal was well grounded.

2nd. That I was not present (September 23rd) when it was
agreed to use evidence, not forthcoming for cross—exammatlon,
as corroborative testimony.

3rd. That the restoration of officers of the Penitentiary, or
removal of others, was not effected by the Commissioners, but
that such vestoration or removal was after the Commissioners
had delivered their fiial Report to Government,

4th. That I had always declined to act as an Inspector to
the Penitentiary after the. Commission had closed, conceiving
that, having solicited. the appointment from the "Government
for the puzposes of the Penitentiary Enquiry, the object of such
appointment was obtained by the close of the Commission,
and that it was very undesirable that the parties who had
conducted the Commission should be engaged in the permanent
duties of Inspectors, unless specially called upon by the
Government for. that purpose.

Mi. Macdonald closed his cross-examination of Mr. Thomas.

( Witness withdrew:)

W B. Lmdsay, Ji., Esq., called, and examined.

[By Mr. Brown]—-—Are you Clerk Assistant of the House
of Assembly?—Ans. [ am.

Ques; Did Mr. Brown, on the 28th April, 1856 move in the
House of Assembly for an Address to the Govemor General,
praying His Excellency to cause to be laid before Parliament a
“copy of the application to the Government, with the signatures
“attached to-it; in consequence of - Whlch Hugh Cameron, a
“ convict in the Penitentiary, was pardoned before the expira-
“tion’ of ‘his sentence?’-—Ans. Mr. Brown did, on the 28th
April; 1856, move for an Address to His Excellency, praying,
among other things, for a-copy of the application in questiomn.

Ques. Did ‘the Governor General send down to. the House
of Assembly on 6th May, instant, the document so applied for?
~=Ans: ‘The: return to the said Address was laid before -the
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House by the Honorable the Provincial Secretary, on 6th May,
instant; it contains the application prayed for.

Ques. Are the contents of the document so sent down
by the Governor General as the application on which Cameron
was pardoned, as follows :

« To His Excellency the Right Honorable James, Earlof Elgin
““and Kincardine, Baron Elgin, K. T., Governor General
““of British North America, and * Captmn General and
“ Governor in Chief in and over the Provinces of Canade,
“ Nova Scotia, New Brunswick, and the Island of Prince
« Edward, &c &c., &c.

“THE PETITION OF THE UNDERSIGNED
*HumBLy SHEWETH :

¢ That at the Criminal Term held at the City of Montreal,
‘“in the year eighteen hundred and forty-three, one HuO'h
“ Cameron was convicted of the crime of murdef of his foe,
*“ but that the circumstances of the case being, in the opinion
“of the Jury, of an extenuative character, they strongly re-
« commended that the extreme penalty of the law should not
¢ be executed, and His Honor, the presiding Judge, acting on

"¢ the said recommendatwn, sentenced the said Hugh Lameron

¢ to imprisonment in the Provincial Penitentiary for the term
¢ of fourteen years, which sentence has been duly carried into
¢t effect, and the said Hugh Cameron is still in the Penitentiary
“ undergoing the punishment so ordered to be inflicted on him.

¢'That Your Petitioners have good reason to believe that the
“ conduet of the said Hugh Cameron, has, whilst in prison,
“been of the most exemplary character ; ; and that he is duly
¢« impressed with the enormity of the crime, which in a mo-
“ ment of passion, and when bereft of reason, and under the
*“influence of intoxication, he committed, and that Your Peti-
 tioners have been led to understand that the Commissioners
“ appointed to examine into the corduct of the Penitentiary
“have strongly recommended the said Hugh Cameron to Your
“ Excellency’s clemency, with a view that the remainder. of
¢ his imprisonment be dispensed with.

«That from the information derived from the said Commis-
“ sioners, and from officers of the prison, Your Petitioners feel
“a confident assurance that should it be Your Excellency’s
‘ pleasure to grant a pardon to the said prisoner, and thus to
“ shorten the duration of his imprisonment, he will be a
“ steady and useful member of society.

“ Your Petitioners would further respectfully state, that pnor
““to the commission of the act which has led to the incar-
« ceration of the said Hugh Cameron, he bore a' most excel-
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“lent character for honesty, and that at the time of his trial
“ numerous witnesses of the highest respectability gave the
“most favorable testimony on his behalf.

¢ Wherefore Your Petitioners respectfully pray, That Your
“ Excellency will be pleased to take the premises into your
“ favorable consideration, and that you will grant a discharge
“ from the residue of the term of imprisonment to which the
“ said Hugh Cameron was sentenced,

¢ And Your Petitioners, as in duty bound, will ever pray.

¢ Montreal, February, 1852.
¢ (Signed) CHuarLes WiLson, Mayor,
% W. Bristow,
“ A. Maraieson, D. D.,
Minister of St. Andrew’s Church,

“ Perer McGiLL,

“ HueH ALLaN,

“J. LEsLIE,

“ Matuew CAMPBELL,

“J. B. MemLLEUR, S. E. C. E,,
“ R. BELLERMARE,

“ WiLLiam Mugray,

“ Wirriam EpMUNDSTONE,

¢ Davip Vass,

“ P. L Sugur,

“ Tovis PErraULT,

“ Jonn G. Dinning,

“ James CaMERON,

“ JaMES. ADAMSON,

“ AnprEw WaTsoN,

‘“ A, Davipson PaArkEs,

“ ARCH. MacraRrLANE, Alderman,
“ Jon~ Dobs, _

“ James Moir FERgEs,

“ CoriNn MacpoNALD,

“ R. CHALMERS,

“ JouN SUTHERLAND,

¢ J. RaTTRAY,

“ A. Simpson,

“ G. R. RoBErTSON,

“ WiLriam Lawsieg,

y + + “Rorro CamperLL
Ans. They are. :

Ques. At what daie do.the Returns from .the Governor
General shew Cameron to have been pardoned —Ans. On
reference to .the said Return I find that the order for the dis-
charge of Hugh Cameron was given by the Honorable Mr.



232

Secretary Morin to the Warden of the Provincial Peniten-
tiary on the 24th February, 1852:

Ques. Did Mr. Brown, on 28th April, 1856, move in the
House of Assembly for an Address to the Governor General,
praying His Excellency to cause to be laid before Parliament a
“ copy ‘of the application to the Government with the signatures
¢ attached to 13, in consequence of which A, B. DeBlms, a
“ convict in the Penitentiary, was pardoned before the ex-
¢t piration of his sentence ?”’—Ans. The Address in question
was moved for by Mr. Brown, on the 28th April, 1856.

Ques. Did the Governor General send down to the House of
Assembly, on the 6th May instant, the document so applied
for >—Ans. Yes, the said document Torms part of the Return to
the said Address which ‘was laid before the House on the 6th
May, instant.

Ques. Are the contents of the document so sent down by the
Governor General, as the application on which A. B. De Blois
was pardoned, as follows:

« 4 Son Excellence le Tres-Honorable Jumes Comte &’ Elgin et
“ Kincardine, C. C., Gouverneur Général de I Amérique
 Britannique du Nord, elc., elc., efc.

“ HELENE JALBERT, DE QUEBEC, EXPOSE TRES RESPEC-
TUEUSEMENT,

“ Que le plus affreux malheur est arrivé & votre exposante,
“ mére de sept enfants en bas &ge, pour la condamnation et
“ sentence portée contre son époux, Ambroise Bernard De Blois,
“ notaire, au pénitenciaire provincial, sur conviction du crime
¢ de faux.

“ Que la durée de Pincarcération de I’époux surnommé de
“ votre exposante, au dit pénitenciaire, est de quatorze ans,

dont trois sont expirés.

¢ Que les sentiments de repentir et de regret manifes par le
¢ dit A. B. De Blois, et les excellents témoignages donnés par
¢ ceux sous le controle desquels il se trouve, portent votre ex-
“ posante & croire que son époux, rendu a la liberté, s’en
¢ gervirait pour revenir au bien.

¢ Que votre exposante ne peut seule sabvenir aux besoin
« de ses petits enfants, tous trop jeunes encore pour étre capa-
“ble de gagner leur vie, et loffte faite a son époux d’une
“ sitnation, est tellement avantageuse et pourelle et pour ui,
“ que votre exposante, vii la conduite actuélle de son epoux
“ et cette dite offre,

¢ Supplie humblement Votre Excellence d’accorder au nom
« de Sa Gracieuse Majesté au dit A. B. De Blois, une remise
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« pleine et entiére de la punition et sentence portée contre lui
“ comme susdit. '
“ Et votre exposante ne cessera de prier.
“ Québec, 19me aofit 1848.
“ Signé, HELENE JALBERT.

“ Nous soussignés prenons la liberte de recommander la
“ pétition des autres parts a la considération de Son Excellence
¢ ]e Gouverneur Général. : '

“ Québec, 19 aont 1848.

“ Signé, C. F. Cazeavu, Pire.
“ “ B. O’ReiLLy, Ptre.
“ “ L. M. Mo~TiNiNg, Ptre.
i “ H. RENTIER, Ptre.
“ “ P, Pouwrror, Ptre.
e “ W. Beausien, Ptre.
@ ©“ E. A. PaymznTt, Ptre.
e ¢ J. MarTe, Pire.
s ‘“ Ls. Prourx, Ptre.
“ ¢ H. Cuarest, Ptre.
e “ P, L. Lanayg, Ptre.
K “ L. Rey, Ptre.”

Ans. They are. A

Ques. Did Mr. Brown on 28th April, 1856, move in the
House of Assembly for an Address to the Governor General, |
praying His Excellency to cause to be laid before Parliament
a “copy of the application to the Governinent, with the signa-
“ tures attached to‘it, in consequence of which James Henessy,
¢ aconvict in the Penitentiary, was pardonéd before the expira-
¢ tion of his sentence ?"—Ans. The Address in.question was
moved for by Mr. Brown, on the 28th April, 1856.

Ques. Did the Governor Generai send down to the House of
Assembly on the 6th May last; the document so applied for?
—Ans. Yes, the document so applied for is contained in the
return which was laid before the House on the 6th May inst. -

Ques. Are the contents of the document so sent down by
the Governor General as the application on which Henessy
was pardoned as follows :—

“ To His Ercellency The Right Honorable James, Earl of
« Elgin and Kincardine, Governor General of British North
‘¢ Awmerica, &c., &c.; &c. , : o

“ The Petition of the undersigned children of James Henessy,
“ now a prisoner in the Provincial Penitentiary at Kingston,
¢ HumBLY SHEWETH : )

¢ That James Henessy was sentenced to ten years’. im-
“ prisonment in the Penitentiary, six years ago, leaving a
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“ young and helpless family, without any means of support.

“ That since his imprisonment he has conducted himself in
¢ such away as to gain the confidence of the authorities in
¢¢ whose charge he has been placed.

‘“ That your Petitioners trust that Your Excellency will
“ favorably regard the prayer of this petition, and remit the
¢ remaining term of the imprisonment of the said James
¢ Henesey, and order him to be discharged; and as in duty
¢ bound your petitioners will ever pray.

“ Ameliasburg, February 1st, 1849,

“ (Signed,) “James Rovar Henessy,
“ “ Timoray HENEssy,
¢“Saran Henessy,
“ “ Hanazn Hxnessy,
“ Mary Anne HEnEsSY,
¢ ErizaBETH HENESsY,
¢“ Carurring Henessy,
“ Mary Jane HevEssy,
“ OrLive Hengessy,

“We do certify that we are acquainted with the family of
«“ James Henessy named in the within petition, and recom-
“ mend the prayer of th> within petition to the favorable con-
¢ sideration of His Excellency the Governor General.

¢ (Signed,) ¢ Rosert C. WiLkINs,
« ¢ CHARLES Biceagr,

&6

« “B. WELLER,

“ “P. G. BartrETT, Clerk,
“ “ ReuBeN Youne,

«“ «“ Joun P. Rosuin,

« “ GeorGE CUNNINGHAM,

“ “ WiLLiam FrrzeiBeon,

6« “ MarsaaLL B. RoBrin ?

Ans. They are.
(Witness withdrew.)

The Committee adjourned until 10 o’clock, A. M., to-
morrow.

Forty-fourt/z Doy—Thursday, 15th May, 1856.

PrEseNnT :—The Chairman, Messrs. Stevenson, Wilson,
Felton. : - '
The Hon. Mr. Macdonald and Mr. Brown were present.
The Hon. Adam Fergusson called in and'examined by Mr.
Brown. : .
Ques. Are you a member.of the Legislative Council and &
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member of the Scottish Faculty of Advocates?—Ans. I am a
member of the Honorable Legislative Council. Iam a member
of the Faculty of Advocates of Scotland.

Ques. Were you Chaitman of the Commissiouers appointed
by Government in May, 1848, to inquire into the condition and
management of the Provincial Penitentiary >—Ans. I was.

Ques. Were you present at all the meetings of the Commis-
sioners, and did you act as Chairman of the Board from its
opening on 23rd June, 1848, to its close on 16th April, 1849,
with the exception of a period from 11th December, 1848, to
29th January, 1849, when you were necessarily absent?—
Ans. I was, and to the best of recollection my period of
absence was that stated. ,

Ques. Have you any knowledge. that Mr. Brown ¢ recorded
‘“falsely the evidence of witnesses examinea before the said
Commission ?—Ans. I had particularly good means of judg-
ing how Mr. Brown discharged his duties as Commissioner
and Secretary, because I kept no notes myself but directed my
best attention to the conduct of Mr. Brown, and to the general
progréss of the examinations. I have no knowledge of Mr.
Brown ever recording any evidence which had not been dis-
tinctly given by the witnesses in succession, and which evi-
dence was regularly read over to, and approved by each witness
before signature; and that, of course I feel perfectly satisfied,
that no curtailment, extension, or alteration of any deposition,
either was made, or could have been made, without my know-
ledge, and that of the other Commissioners.

Ques. Have you any knowledge that Mr. Brown ¢ altered
‘““the written testimony of .witnesses after their evidence was
closed and subscribed ?’—Ans. I have none.

Ques. Have you any knowledge that Mr. Brown ¢ suborned
“ conviets to commit perjury ?”—Ans. I have none.

Ques. Have you any knowledge that Mr. Brown ¢ obtained
¢ the pardon of murderers confined to the Penitentiary, to induce
them to give false evidence?”—Auns. Certainly not. :

Ques. Did the Comrmissioners on assembling at Kingston,
carefully consider the course they should pursue, in conducting
their inquiries ; did they. communicate their intended course
to Mr. Warden Smith and Mr. Hopkirk, and did these gentlemen
declare themselves  highly satisfied ?’—Ans. When the Com-
mission - was - opened . at. Kingston; it became immediately
evident that the investigation would meet. with every oppo-
sition on the part of the ‘Warden, which he could with safety
bring to bear. - It was at first attempted to give: the inquiry a
go-bye, but it was soon found the inquiry would be a search-
ing one, though conducted with -all .due delicacy -and feeling
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towards- the Warden; a system of inquiry was agreed upon
by the Commissioners, which was ¢ommunicated to, and met
with the approval of the Warden and his friends.

Ques. Was the course thus adopted, strictly followed by the
Commissioners ’—Ans. It was, '

Ques. Did the Commissioners hold preliminary conversa-
tions with a number of gentlemer residing in Kingston,
including several former Inspectors of the Penitentiary, in re-
gard to the alleged abuses in the Institution —Ans. They
did.

Ques. Did the Commissioners, on the information of these
gentlemen, and the written documents placed in their hands
by Government, proceed to examine under oath such parties
as they were led to believe cognizant from personal kncwledge
of the actual condition of the Penitentiary >—Ans. They did.

Ques. Did the Commissioners extract from the evidence of
the parties so examined, such portions as seemed to affect the
character or conduct of any officer, and serve a written copy
thereof upon him' for explanation >—Ans. They did.

Ques. Were these extracts of evidence carefully considered
by the Commissioners, and minute instructions giver to the
Secretary as to the portions of testimony to be extracted, or was
the selection left to the Secretary’s discretion >—Ans. They
were regularly consideted and approved by all the Commis-
sioners. ’

Ques. Were such extracts transmitted to Mr. Henry Smith,
Warden, Dr. Sampson, physician, and Mr. Francis W. Smith,
kitchen keeper, and on his demanding it, were copies of
statements in which his name incidentally occurred, furnished
to Mr. Hopkirk, one of the Inspectors>—Ans. Yes.

Ques. Was it not arranged between the Commissioners and
the Warden before he commenced his defence that ¢ the Se-
“ cretary should read out his answer to each question as he
‘ had written it, and not proceed vntil the witness and the
“ Warden were satisfied that the answer was correctly taken
¢ down ?>—Ans. It was so agreed. .

Ques. Was this praetice strictly followed throughout the in-
vestigation >—Ans. Certainly it was. "

Ques. Was éach question, when put to the witness, if not
objected to by a Commissioner, held to be put with the consent
of the whole Board >—Ans. Unquestionably, no‘question was
put to any witness, without the corcurrence of all the Board.
" Ques. Did Mr. Smith or his ¢lerk, keep a record of the whole
evidence, and did they compare their record with the answers
read aloud by Mr. Brown, and make suggestions in amend-
ment, from time to time »—Ans, I cdannot recollect. - -
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Ques. Was there ever a suggestion made by any witness in
amendment of his testimony, that was not made in the record
by Mr. Brown, or one suggestion made by any Commissioner
or Mr. Smith, that was not referred to the witness, and if
sustained by him, at once carried out >—Ans. Never.

Ques. Was there ever any unwillingness shewn by Mr.
Brown to correct the evidence of any witness, or any disposi-
tion shewn by him, to give the testimory other than its true
colouring /—Ans. Never.

Ques. When the evidence of each witness was closed for the
time, was his whole deposition re-read to him, amended to suit
him, and a distinct assent. to its correctness asked and obtained
in every case P— Ans. Certainly.

Ques. When the assent of the witness had been so asked and
obtained to the correctness of his deposition, was not the assent
of the Warden in every case also asked and obtained as to its
correctness *—Ans. Certainly.

Ques. When the assent of the witness and the Warden to
the correctness of the testimony had been obtained, were
not the following words invariably appended to the deposition :
—*The foregoing evidence was read alond; Mr. Warden
“ Smith declared the evidence correctly taken down; witness
¢ did the same and signed it ’—Ans. This wasregularly done.

Ques. Did the Secretary then read aloud these words, and
was the deposition in every case, then signed by the witness ?
—Ans. Yes.

Ques. Had you frequent occagion before the Commissioners
closed their labours, to.examine the official record, and did
you ever discover the slightest variation between the testimony
as recorded by Mr. Brown, and that actually given ?—Ans. I
had the evidénce always before me, no such variation wasg
ever made. o :

Ques. Was there any discourtesy shewn to any witness by
any of the Commissioners ;- was .any witness brow-beaten or
insulted 7~—Ans. Never. 1 hope .as chairman, I would never
have permitted any.such conduct. '

Ques. Did any witness refuse to sign his deposition >—Ans,
None. « ‘ ' ' -

.Ques. Was any question pertinent to his defence, sought to
be .put to any witness: by Mr. Smith, but overruled by the
Commissioners P—Ans. None, on the contrary, I consider that
the -Warden met with -uncalled for, license in respect of the
latitade of examination allowed to him. . _

Ques, Was. any intimidation.used towards any witness by
any of the Commissioners ; . were any . threats of -dismissal .or
promises. of .any. kind: held out to' any. wilness, or were the
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Commissioners, on the contrary, most careful to gnard against
doing any thing that might unduly influence the testimony of
persons who might be witnesses before them ?—Ans. The
Commissioners were particularly careful upon all such points
to avoid any thing which could give rise to suspicions or
complaints of undue influence over any witness brought before
them. )

Ques. When Mr. Smith had closed his defence did the Com-
missioners proceed to examine the evidence received on each
charge ; was an index made to the several points of evi-
dence, and the testimony referred to, and carefully weighed,
and were minute instructions on each count thereupon given
to Mr. Brown for his guidance in drawing up a draft re-
port?—Ans. The bool will answer this question, shewing as
it does, that this was the course adopted and practised by
the Commissioners. . '

Ques. Was the draft report considered paragraph by para-
graph, by the Commissioners under each count, the extracts
of evidence carefully referred to and read, and the whole re-
port amended and adopted unanimously, by all five of the
Commissioners >—Ans. Certainly it was.

Ques. By whom was the fair copy of the report made from
the draft report?>—Ans. I believe Mr. Alexander Campbell
was employed on this work, and I saw him at Montreal en-
gaged in making the copy. . .

Ques. When the fair copy was completed, was it carefully
read over by the Commissioners, amended and adopted un-
animously at a full Board >—Ans. Certainly. .

Ques. Was. the extracting, collating, and arranging the
evidence, quoted. in the report, either legally, or in fact, the in-
dividual act of Mr. Brown, or were the whole Commissioners,
equally with him, responsible for it?—Ans. All equally re-
sponsible. ’ o

Ques. Are the conclusions arrived at'in the report, strictly
in accordance with the evidence, is there one passage you
would alter now, with the additional light you ‘have since
acquired, and the severe criticisms that have “been applied to
the document by the partisans of those condemned in it ?—
Ans. All was strictly in accordance with the depositions
made. I am notaware of any alteration desirable, or requisite
to be made. - ST
" Ques. It having been alleged- by Mr.. -Smith, that he was
condemned by the Commisioners on convict testimony : will
you please say if this is true, or if the Commissioners ‘did
not state in their report, page 106 ; *as to -convict testimony
¢¢it was only used in the charges, to complete the ‘evidence of
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¢ other witnesses, and even then, to so small an extent, that
“ had it been expunged altogether, the charges would not
“have been materially affected ?>—Ans. Convict evidence
was only received as.. corroboratory or confirmatory of other
testimony, and the minute is quite correct. .

Ques. Were the charges preferred by Mr. Smith against
the Commissioners, and by Mr. Macdonald in 1849, 1850,
.and 1851, at all of the same character as those levelled at
Mr. Brown by Mr. Macdonald, in the House of Assembly, -
in the debate on the speech from the Throne of the present
session —Ans. They were very different indeed. No charge,
morally affecting Mr. Brown, individually, was made at that
time ; what was then stated, amounted to a general complaiznt
of the mode in which the investigation was conducted, and
alleged injustice consequently done to the Warden.

Ques. Mr. Macdonald having charged Mr. Brown. with
“ obtaining the pardon of murderers confined in the Peniten-
“ tiary, to induce them to give false evidence,” and Mr. Smith
having stated before this Committee, that convicts Cameron,
DeBlois, and Henessy were pardoned, buthe did not know
at whose instance; will you be good enough to state if any
one of these convicts was .pardoned, at the solicitation of
Mr. Brown, or of the Commissioners, or of the Inspectors,
while you were a Member of the Board >—Ans. None, to.my
knowledge or belief.

Ques. Do you believe that Mr. Brown was in any way
concerned, directly or indirectly, in the release of any of the
said convicts, or even knew of their release >-—Ans. I do not
believe that Mr. Brown interfered in any such eases.

Ques. Was there any prosecutor, nominally, or in fact, in the
conduct of the enquiry into the conduct of the Warden >—Ans.
None that I am aware of, the Commission acted by order of
Government, in making the inquiries called for.

Ques. Did any inconvenience arise from Mr. Brown acting
in the double eapacity of Commissioner and: Secretary; was
any objection- ever made by any one on. that score in your
hearing —Ans. None.that ]l am aware of.

Ques. Mr.. Smith, in reply to question 251, quoted a pas-
sage from the evidence of Hugh Mannel, given. before the
Commissioners, in which the following words occur: Keely
“has told witness that officers who gave testimony in favor of
¢ the Warden would be dismissed, and more than he have
¢ said so ; Skynner.has said . so, he said Pollard and. Manuel
“ and a good. many others who would be in the Warden’s
¢ favour, would be dismissed ; Skynner said the Commissioners
“told him so-when he. was before them ;> please to say if any
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such staterent was made to Skynner, or to any other person
by the Commissioners?—Ans. I am aware of no such con-
duct by the Commissioners or by any of the merabers.

Mr. Brown here closed his examination in chief of this
witness, '

Mr. Fergusson was cross-examined by Mr. Macdonald.

Ques. You state in your answer. io question 736, that you had
¢ particularly good means of judging how Mr. Brown dis-
¢ charged his duties as Commissioner and Secretary, be-
“cause you keptno books of notes yourself,”” and that you
“ feel perfectly satisfied that no curtailment, extension, or
¢ alteration of any deposition, either was made, or could have
“ been made, without your knowledge, or that of the Commis-

. “sjoners ; were you not absent during the cross-examination
of many of the witnesses on whom the Warden particularly
relied for his defence ?>—Ans. I was absent for two or three days,
but I do not particularly recollect. '

Ques. Can you speak of the manner in which the ex-
amination was conducted in your absence ’—Ans. Of course
not.

Ques. Who had charge of the Books of the Commission?
—Ans. I presume they were in charge of the Secretary, but
were never out of the Commission parlour, to the best of my
knowledge. ) ‘

Ques. Who took down the evidence >—Ans. The evidence
was taken down by the regular Secretary of the Commis-
sion, the other Commissioners except myself, seeming also
to take it down in séparate books. ' :

Ques. Could not interlineations, erasures, and other alter-
ations have been made after the evidence was taken, without
your being personally aware of it?—Ans. Certainly not; if
the books were removed in the night, of course it might have
been done. I did not keep them under my own lock.

Ques. You have stated in answer to Mr. Brown’s ques-
tion 740, that “ when the Commission was opened at King-
“ ston, it became immediately evident that-the investigation
¢« would meet with every opposition on'the part of the Warden,
¢ which he could with safety bring to-bear, and that-it was
“ at first attempted to give the -inquiry a gotbye;” ~will you
please to state how it became apparent that the Commission
would meet ¢ every opposition from the Warden,” and how
and by whom it was atternpted ‘‘to give the inquiry a

go-bye ?’—Ans. It wes of so general a nature-that I coald ‘not

give particular instauces, such was the general impression of

myself and brother Commissioners. =~ - o

‘Ques. You have stated that the course which the Commis-
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strictly followed by the Commissioners ; have you personal
knowledge that it was strictly followed by Mr. Brown, at the
period of your own absence from Kingston >—Ans. I cannot per-
sonally speak as to anything that was done in my own absence.
Ques. You have stated that you held preliminary convers-
ations with a number of gentlemen residing in Kingston in
regard to alleged abuses of the Institution; were those con-
versations always held in your presence, or were they
frequently held by Mr. Brown in your absence, and their
results reported by him to you?—Ans. To the best of my
knowledge, in the presence of all the Commissioners.

Mxy. Felton, a member of the Committee, entered.

Ques. Were the extracts from the evidence of the parties to
be examined, and referred 1o in your answer to question 744,
made by yourself or by Mr. Brown’—Ans, Always written
by the Secretary, but determined upon by the Commissioners.

Ques. Were the extracts referred to in answer to Mr.
Brown’s question, 745, as having been ‘¢ carefully considered
¢ by the Commissioners,” compared by you with the original
evidence ?—Ans. I could not pretend to recollect.

Mxr. Clarke, a member of the Committee, entered.

Ques. You. have given unhesitating answers to questions
751, 152, 153, 154, 755 and 756 ; could you uniformly know
that the things which you there. affirm to have positively
taken place, and those which you, with equal certainty, declare
never to have taken place, could have been, on all occasions, as
you state them, when you were yourself absent during the
cross-examination of many of the Warden’s chief witnesses?
—Ans. I have already stated that I could not speak of things
during my absence, all of my affirmative or negative answers
are correct to the best of my knowledge. '

Ques. In answer to question 757 you state that yon had
frequent occasion to examine the official record, and. never
found the slightest variation between the testimony as recorded
by Mr. Brown, and that actually given; you have also stated
in answer to question 736, that . you kept no book of notes of
the evidence yourself: what means therefore could you have
had, of discovering variations- between . evidence actually
given, and that recorded by Mr. Brown, seeing that the recorded
testimony extends.over three:folio volumes and upwards of
1835:pages >—Ans, By the satisfaction:of each: witness,. before
he signed his deposition it was read over to him very carefully,
and he was always asked if- it was correct. C

Ques. You have stated in answer to. Mr. Brown’s- question,,

Q
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to any witness by Mr. Smith, was over-ruled by the Commis-
sioners, but that, ‘“on the contrary, you considered that the
¢“ Warden met with uncalled for license, in respect of the
¢ latitude allowed to him;” will you be pleased to state'in
what that ¢ uncalled for license’ consisted, and will you point
out instances thereof ?—Ans., The Warden was allowed full
time to consider the evidence before he entered on his defence,
and it was the opinion of the Commissioners that it was more
favorable to the Warden than viva voce cross-examination, that
mode of examination had been approved of by the Warden
and his friends.

Ques. You state in answer to question 761, that ¢the Com-
“ missioners were particularly careful upon all such points, to
“ avoid anything which could give rise to suspicions or
“ complaints of undue influence cover any witness brought
¢ before them.” Do you mean to answer as to the conduct of
“your brother Commissioners, except when you were person-
ally present’—Ans. Of course I can speak of nothing that
occurred in my absence. ’
Ques. To what book do you refer when you say, in answer
to Mr. Brown’s question, 762, that ¢ the Book” will answer
the question, shewing, as it does, the course adopted- and
practised by the Commissioners?—Ans. The Book detailing
our proceedings. - :
Ques. When you say in answer to question 763, that the
~ Commissioners in forming the Report carefully referred to the
extracts of evidence; do you mean that you bad yourself
compared these extracts  with the original evidence >—Ans.
The comparison was made before the Commissioners, and
‘duly considered by them, whether each individual Commis-
sioner compared the extracts I cannot recollect. T
Ques. When you say in answer to guestion 766, that all the
- Commissioners ‘ were equally responsible for the collating and
. arranging the evidence ‘ quoted in the report,” do you mean to
say that you had yourself, as an individual, collated or arranged
.. any part of it, or by whom was it collated and arranged ?—
Ans. It was done to our full satisfaction, but whether separ-
ately, or individually by the Commissioners, I cannot recollect.
Ques. Did you make extracts yourself and with your own
hand from the Book of Evidence >—Ans. No. . )
Ques. You say in' answer to question 767, that the -con-
clusions of the Report were “all strictly in accordance with
the depositions made.” Had you yourself carefully compared
the original depositions made; or-only. the extracts used . in
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drawing up the Report?-~Ans. I did notmyself individually,
but" the Commissioners were perfectly satisfied. S

Ques. You have stated in answer to Mr. Brown’s question,
762, ““ that convict testimony was only received as' corrobo-
“ ratory or confirmatory of other testimony,” do you state posi-
tively that this was invariably the case >—Ans. To the best of
my knowledge it was so.

Ques. You have stated in answer to Mr. Brown’s question
763, that the charges preferred by Mr. Smith and Mr. Mac-
donald in 1849, 1850 and 1851 were very different indeed ¢ from
“those levelled by Mr. Macdonald against Mr. Brown in the
“House of Assembly, in the debate on the speech from the
“ Throne this Session,” and that ¢ no charge morally aflecting
« Mr. Brown individually, was made at that time,” were you
present on all or any of these occasions, and did you hear Mr.
Macdonald's charges, and if not, how can you testify to any-
thing occurring then ?>—Ans. No, I was not present. -

Ques. With reference to your answer to Mr. Brown’s ques-
tion 774, were you present when Manuel gave the testimony
referred . to, or when he was dismissed by Mr. Brown on the
day of McCarthy’s trial —Ans. f I was in Kingston, I was
certainly present. A

Ques. Do you remember whether you were in Kingston
or not when Manuel gave his testimony ?—Ans. The Books
shew that I was. : , :

Mr. Macdonald closed his cross-examination of Hon. 4dam
Fergusson. . _

- Mr. Fergusson was re-examined by Mr. Brown. N

Ques. ‘Do you know of any alteration or interlineation in
the original evidence after it had been subscribed, or has Mr.
Smith or Mr. Macdonald, or any one else, been able to point
out to you any such alteration or interlineation in the original
evidence >—Ans. No. . o :

- :Qués. You have stated in answer to question 787, that the
- Warden was allowed great license in the manner of pre-
paring his defence ; - was he not also allowed the widest lati-
tude in the character of the defence offered by him; and his
mode of examining his witnesses>—Ans. Yes, certainly he was.

Ques. Did the Commissioners make a true stafement when

" they wrote -officially to .Government on 16th October, .1848,
“ Not 4 tithe of the evidence réceived is relevant to the matter
“at issue, and when the Commissioners hint to the Warden
% the propriety of his coming to thé point, e exclaims imme-
% diately ‘that if he is to be trarnmelled in his defence, he would

~ “give it up at once.  The Commissioners being desirous te
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“ prevent the Warden’s availing himself of such a plea for re-
« tirement, have hitherto allowed him full scope?’—Ans. It
is quite correct.

Mr. Brown closed his re-examination of Mr. Fergusson.

' (Witness withdrew.)

The Committee adjourned until 10 o’clock, A. M., to-mon'ow.

Forty-fifth Day—Friday, 16t11‘ May, 1856.

Present :—The Chairman, Messrs. Stevenson, Masson, San-
born,—4.

The Hon. Mr. Macdonald and Mr. Brown' were present.

Robert Bell, Esquire, a Member of the House, examined by
Mr. Brown :— ‘

Ques. Were you a Member of Parhament and in attendance
at the sittings of the House of Assembly, during the sessmns of
1849, 1850, "and 1851 !—Ans. I was. '

_ Ques. Do you recollect of the Hon. J. A. Macdonald moving,

in the House of Assembly, in the sessions of 1850 and 18351, to
refer to a Select Committee, the petition of Mr. Henry ’Smith,
Senior, complaining of the mode of proceeding adopted towards
him by the Penitentiary Commissioners, and the debates that
ensued thereon —Ans. I do.

Ques. Did you, on both of these occasions, vote against the
motion of Mr. Macdonald 2—Ans. Yes, ] think Tdid.

Ques. Were yon on terms of personal friendship with Mr.
Brown? Was your vote in any manner influenced by him?
Did he apply to you to vote against the appointment of a Com-
mittee 7—Ans. I was on friendly terms with Mr. Brown, but my
vote was not in the slightest degree influenced by that friend-
ship. Mr. Brown did not ask me to vote against the appomtment
of the Committee.

Ques. Were the charges prefer red in Mr. Smith’s petition; and
arged by Mr. Macdonald in his speeches, on moving for itsre-
ference, aimed at the Commissioners generally, or.at Mr. Brown
alone ?—Ans, I think Mr. Macdonald’s charges were against the
Commissioners generally ; from the great Ienglh of -time, I can
ounly state what my impressions are. : '

Ques. Did Mr. Macdonald then profess to make any state-
‘ment on his own personal knowledge, -or did he avowedly: rest
his whole case on the authority of Mr. Smith ?—Ans. Sofar as’
I can recollect, the whole case wasbased on Mr. Smith’s petmon. .

Ques. A copy of Mr. Smith’s petition being put into the hands
of witness, he is asked if there is one charge in it against Mt.A
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Brown individually, if he is even once named in it >~Ans. [do
not see his name mentioned.

Ques. Were the charges preferred against the Commissioners
in 1850 and 1851, at all of the same charaecter as those launched
at Mr. Brown by the Attorney General West, in the House of
Assembly, in the debates of February last, and referred to this
Committee 2—Ans. The charges now made are against Mr. Brown
personally ; In 1850 and 1851 they were, [ thmk, against the Com-
missioners generally. The charges now made seem to be of a
different character.

(Wilness withdrew.)
Mr. Brown closed his examination of Mr, Bell,
The Committee adjourned until ten o’clock, A. M., to-morrow.

Forty-sixth Day—Saturday, 17th May, 1836.

Present: —The Chairman, Messrs. Felton, Masson, Sanborn,
-4 N

The Honorable Mr. Macdonald was present.

Minutes of yesterday read and approved.

Ordered, That notice be given to tlie parties interested, that.
on Monday morning next, at 10 o'clock, the Committee would
peremptorily proceed to the final dxsposal of the order of re-
ference.

The Committee adjourned uatil 10 o’c]ock A. M., on Monday
next.

Forty-seventh Day—Monday, 19th May, 1856.

Presext:—The Chairman, Messrs. Felton, Masson, Steven-
son, Sanborn,—5

The Honorable Mr. Macdonald and Mr. Brown were present.

Minates of Saturday read and approved. -

The Hon. Mr. Justxce Richards called, and examined by Mr
Brown.

Ques. Are you one of the Justices of the Court of Common
Pleas of Upper Canada 7-—Ans, I am one of the Justices of the
Court of Common Pleas of Upper Canada.

Ques. Were you a Member of Parliament, and in attendance
at the sittings of the House of Assembly, durmv the sessions of
1849, 1850, “and 1851 7—Ans. I was a Member of the' Legisla.
tive Assembl y of Canada, during the years 1849, 1850, and 1851,
and attended the sittings of the Levlslature held during these
years, - -
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Ques. Do you recollect of the Hon. J. A. Macdonald moving
in the House of Assembly, in 1850 and 1851, for the reference to
a Select Committee of the petition of Henry Smith, Senior, com-
plaining of' the mode of proceeding adopted towards him by the
Penitentiary Commissioners, and the debate that ensued thereon?
—~Ans. I recollect of the Honorable John A..Macdonald moving
in 1851, to refer to a Select Committee the petition of Henry
Smith, Esquire, late Warden of the Provincial Penitentiary,
complaining of the manner in which the investigation of charges
against him was conducted by the Commissioners appointed for
that purpose, and I have some recollection of the debate that
arose thereon. [ have no doubt a siinilar motion was -made in
1850, but ! have no particular recollection of the debate which
then ensued. .

Ques. Were the charges preferred in Mr. Smith’s petition,
and urged by Mr, Macdonald in his speech on moving for its
reference, aimed at the Commissioners generally, or at Mr.
Brown alone, as an individual 7—Ans. Most of the charges
made in the petition were against the Commissioners generally,
but some were against Mr. Brown personally; my impression
is, that in Mr. Macdonald’s speech, the charges were chiefly
directed against Mr. Brown as one of the Commissioners.

Ques. Did Mr. Macdonald profess to make any statement
on his own personal knowledge; or did he avowedly rest his
whole case on the authority of Mr. Smith?—Ans. [ cannot at
this distance of time Tecollect precisely what was said ; most
of the charges were made by Mr. Macdonald on the -inform-
ation of others, but he was very emphatic n declaring, that.if-a.
Committee were appointed he should be able to prove certain of
his charges by witnesses, not merely by Mr. Smith alone; I
think there was ane charge, but I cannot say what it'was, he
stated to be true of his own knowledge. o

Ques. Did you on both of these occasions speak and: vote
against the motion of Mr. Macdonald?—Ans. I voted ‘on both
occasions against Mr. Macdonald’s motion. I do not know if
I spoke against the motion in 1850. ' I am sure I did in 1851.

Ques. Were you in any manner influenced by Mr. Brown in-
the course you tock on that occasion >—Ans. I am not conscious
that I was in any way influenced by Mr. Brown in the course:l
took on these occasions. My present impression is that after, the
Government had so far adopted. the conclusions of the Commis-
sioners as to remove the Warden, I considered -the reference of
the petition to a Committee would be a censure on the Govern-
ment, and in that view of the case I should have voted against
the motion. If Mr. Brown; with a view of having the.charge
made enyuired into, had desired me to vote for the reference, I
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might have done so, otherwise as have already intimated, I
should not have felt disposed to do so.

Ques. Do you recullect while one of the debates in question
was proceeding, of your communicating with Mr. Brown at the
Bar of the House in reference to the subject —Ans. Iremem-
ber communicating with Mr. Brown at the Bar of the House
whilst the debate was going on in reference to the subject.

. Ques. Was the object of your communication with Mr. Brown
to obfain explanations, so that you might reply to attacks made
on the Commissioners in the debate?—Ans. My object was to
obtain information from him to enable me to reply to attacks
made on the Commissioners during the debate. '

Ques. Did Mr. Brown on that occasion apply to you to resist
the appointment of a Committee of inquiry into the conduct
of the Commissioners?—Ans. I have no recollection that Mr.
Brown so applied to me to resist the appointment of a'Com-
mittee,

Ques. Did you advise Mr. Brown on that occasion to
consent to the appointment of such a Committee —Ans. I have
not any recollection of having advised him to consent to such
appointment. If anything of the kind referred to in these two
questions occurred, 1 can only say I have no recollection of it.

Ques. Did Mr. Brown ou that occasion express strong indig-
nation with the members of Government, because they had not
prepared themselves for the debate, and did not properly de-
fend the Commissioners from the unjust attacks of the opposi-
tion ?—Ans. Mr. Brown was very indignant with the members
of the Government, and I understood the ground of his com-
plaint against them was, that they had not properly defended
the Commissioners from the attacks made against them during
the debate, which he declared were false and unjust. I was not
at that time a member of the Government and do not know if
be had any other cause of complaint against them in this
matter. '

‘The Chairman having frequently called the attention of the
Committee to the fact that the minutes had not been extended
regularly for some time at the commencement of their sittings in
consequence of the frequent changes of the clerk, and havin
stated the importance of having the proceedings of that perio
duly read and approved, the Committee ordered the minutes from
the first day of their sittings to be read. - v

The notes-of the minutes of the 4th April having been read,

Mr. Macdonald called the attention of the  Committee to the
qmission of the fullowing extracts laid before them by Mr. Van-

[y

koughnet as his Counsel on that day:
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PRINTED REPORT,PAce218.

Fyidence of Convict McNair,
alias McKeener.

“ Witness, when under pun-
¢ ishment, has had full rations,
“notwithstanding very often
““ witness is on the punishment
“Tist now, and had only bread
“and water at dinner to-day,
“but he has no doubt, a full
“dinner ration is waiting for
¢¢ him, if the Commissioners will
¢ allow him to go for it, he has
“ nodoubt he can bring it and
“ shew to them he speaks truth ;
“any convict can manage to
“ get full rations, notwithstand-
“ing the Prison Rules, that
“ when under punishment they

“shall get nothing but bread

“and water. Witness always
* managed some way or other to
“ get full rations, except when
¢ closely confined to his cell.”

He desired that this case of falsification of evidence. which
had been omitted from the minutes should be inserted.

MS. MINUTES or EVI-
DENCE, Page 528.
Evidence of Convict McN air,

alias McKeener. '

‘“ Witness, when under pun-
¢ ijshment, has had full rations,

“notwithstanding very often

“ witness is on the punishment
“list now, and had only bread
‘“and water at dinner to-day,
*“ but he has, no doubt, a fall
“dinner ration is waiting for
¢ him, if the Commissioners will
“allow him to go for it, he has
“no doubt be can bring it and
‘“shew to them he speaks trath,
‘“any convict can manage.to
¢ get full rations, notwithstand-
‘““ing the Prison Rules, that
¢ when under punishment they
“should get nothing but bread
“and water, Witness always
“ managed someway or uvther to
““ get full rations, except when
¢ closely confined to his cell.”

“ Mr. Frank Smith never on
““any occasion knew of witness’
“ getting full rations, while under
¢ punishinent.” -

Pacr .532.

¢ When on punishment witness
¢ gets more food than the bread
“ and water allowance; convicts
€ fetch it out to witness, the food
“they give kim is part of their
“ own rations, none of the officers
““eyer gave witness any exlra food,
“ except Mr. Whatt who did so
“once or lwice; was not under.
“ punishment those days.”
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Mr. Brown contended that this would not be fair, and should
not be allowed, inasmuch as he bad founded his defence upon the
certified copy of the minutes of evidence which had heen handed
to him and which did not contain the case alluded to. From
this not having been entered he (Mr. Brown) concluded that
Mr. Macdonald did not intend 10 go on with it.

Mr. Macdonald repiied, that as a matter of fact the case should
be upon the minutes in the place in which it had been brought
up. The places in the printed report and the Commissioners’
minutes shewing the discrepancy between the two on which the
charge was based had been marked by the Ch«urman, and he,
(Mr. Macdonald) was not responsible for the omission of the
clerk. Asa matter of fact this charge had been proved and he "
had a right to have it inserted in the minutes where it occurred.

The Chairman explained that the elerk had been ill and the
minutes had not on that account been properly made up. The
.part of the minutes alluded to had not yet been confirmed.

Mr. Sanborn said that all Mr. Brown desired was that it
should be stated in the minutes how the affair took place.

Mr. Brown would not allow that—he would appeal to the
House first. The case referred io was not in the ceruﬁed
minutes sent to him on which to conduect his case.

Mr. Felton said that Mr. Brown ought to have looked after
that himself, He could not conceive that minutes which had
not been read ever were binding. Mr. Brown must have known
that they did not hold themselves respousible for minutes that
they had never heard read,

Mr. Brown insisted on his objection.

Mr. Stevenson thien moved the following resolution: ¢ ’That
the minutes of the 4th April, be amended by inserting the ex-
tract put in on that day by Mr. Vankoughnet, counsel for Mr.
Macdonald.

Mr. Brown objected to this as unfair and it was opposed by
Mr. Sanborn,

Mr. Mucdonald then suggested an explanation of the {acts,
which was agreed to by Mr. Brown.

Mr. Felton would not consent to this and insisted on the
resolution being put.

Mr. Sanborn said that it would involve an absurdity for the
Committee to decide upon what was a matter of fact and he
would, therefore, move Mr. Macdonald’s explanation in amend-
ment.

After some further discussion it was agreed that the matter
should be settled by the insertion of the following explanations:

Mr. Brown objected to the insertion of the said extracts as
he had received from the Clerk a copy of the minutes of that day
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in which these extracts did not appear, and he therefore supposed
that any charge foundad on such extracts had been abandoned.

Mr. Macdonald baving stated that he had not abandoned such
charge, the Committee do order that the said extracts from por-
tions of to-day’s proceedings, be considered to stand as part of
the proceedings of :4th April last.

Mr. Brown desires to state that he is at a loss to comprehend
what charge can be founded on the omission from the Report of
the Commissioners of the words in questicn. . He calls the at-
tention of the Commitiee to the fact that by the draft Report
it is shewn that the extract from McNair’s evidence was ‘made
precisely as ordered unanimously by the Commissioners ; and fur-
ther, that the words in question were in no way pertinent to
the matter in which McNair’s testimony was cited. The general
charge against the Warden, under which his testimony appears,
was ‘‘ attempting to intimidate the inmates of the Penitentiary
¢ and otherwise trying to bias the evidence of officers and con~
“victs expected to appear as witnesses before this Commission ;”
and the special charge as distinctly sworn to by guards of the
prison, Wilson and Waldron, was, that- McNair had been employed
by the Warden in trumping up evidence from among the conviets
to be elicited before the Commissioners. 'The evidence of the
guards on this point is clearly stated in the Report, and the pas-
sage from McNair’s evidence was giveun for the purpose of shewing
the character of the man who was thus used in trumping up
evidence. The reference to his obtaining food occurs inciden-
tally only, and had no bearing on the charge at issue—that point
being fully referred to elsewhere in the Report. Whether Me-
Nair got extra food was a matter of no importance to the poirnt
at issue, and Frank Smith’s knowledge of the fact, if it was a fact,
was of as little importance. Moreover, Frank Smith, at the date
of McNair’s testimony, had been dismissed from the Penitentiary
several weeks before. Mr. Macdonald has quoted McNair’s
evidence in a way to deprive it of its full bearing. He should
have quoted the whole passage, by which the object of the quo-
tation would have been clearly shewn. ‘

Hon. J. Sandficld Macdonald,a Member of the House examined.

Ques. [By Mr. Brown.]—Were you a Member of Parliament
and in attendance at the sittings of the House of Assembly
during the Sessions of 1349, 1850, 1851 /—Ans. Yes.

Ques. Do you recollect the Hon. J. A. Macdonald moving.in
the House of Assembly, in the Sessions of 1850 and 1851, to
refer to a Select Committee the petition of Mr. Henry Smith,
Senr., complaining of the mode of proceeding adopted towards
bim by the Penitentiary Coramissioners, and the debate thereon?
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—Ans. I recollect on two spparate’ occasions Mr. Macdonald
speaking and presenting a petition on the subject of the Peni-
tentiary Commissioners. - .

Ques. Did you on both of these occasions vote against the
motion of Mr. Macdonald 7—Ans. On reference to the Jeurnals
of ‘the House I find that on the 5th August, 1850, and 24th
June, 1851, I voted against Mr. Macdonald’s motion.

Ques. Were you Solicitor General for Upper Canada at both
of these periods, and were you on terms of personal friendship
with Mr. Brown ?—Auns. Yes.

Ques. Were your votes in any manner influenced on these
occasions by Mr. Brown ; did you advise him to consent to the
appointment of a Committee, or did he urge you or the Go-
vernment of which you were a member to resist the appoint-
ment of a Committee ?—Ans. No conversation in relation to the
Penitentiary took place between Mr. Brown and myself until after
the debate in 1851. :

Ques. Were the charges preferred in Mr. Smith’s petition and
urged by Mr. Macdonald in his speeches on moving for its re-
ference, aimed at the Commissioners generally, or at Mr. Brown
alone as an individual #—Auns. Up to a short time ago I was
under the impression that the charges then made had more par-
ticular reference to Mr. Brown, but since reading the debates of
that period, I am now of opinion that they were directed at the
Commissioners generally.

Ques.- Did Mr. Macdonald then profess to make any state-
ment on his own personal knowledge or did he avowedly rest
his whole case on the authority-of Mr. Smith ?—Ans. T am under
the impression that Mr. Macdonald stated he * was instructed to
say what he said,” and that he did not pretend to say anything
of his own knowledge.

Ques. Were the charges preferred in 1850 and 1851 against
the Commissioners at all of the same character as those launched
at Mr, Brown by Mr. Attorney General Macdonald in the House
of Assembly, in the debate -of February last, and referred to ‘the
Committee >—Auns. I think some of the charges, if not so point- .
ed, were of the same description, but more against the Com-
missioners ; some of the charges were made by Mr. Macdonald,

but I cannot say that all of them were. : _

. Ques. Did you act as Crown Counsel at the Kingston Fall As-
sises.of 1849, and among the cases tried on that occasion, was
there a prosecution against James McCarthy. for aileged perjury
in evidence given by him before the Penitentiary Commission-
ers >—Ans. Yes. ' .
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Ques. Did Mr. Brown give evidence at the said trial, and was.
McCarthy acquitted ?—Ans. Yes.

Ques. Do you recollect of Mr. Brown consulting you on that
occasion as to the best cuurse for him to pursue (as Inspector of
the Penitentiary) in reference to a witness named Mannel, who
was expected to give evidence for the prosecution at the said
trial ——Ans. I have a recollection of Mr. Brown speaking to me
at the British Hotel, with reference to the name of a witness
for the prosecution on my list, Mr. Brown having mentioned the
man as one of my witnesses, remarked that, ¢ that man had been
“ordered to be dismissed by the Inspectors some time before.”
Mr, Brown then put it to me under the circumstances, whether
as he was to be dismissed, he ought to be dismissed before
or after the trial then pending. Iremarked, ‘‘ that if I was in
““ hig place and intended to dismiss him I would do so before the
“trial,” and in point of fact, as far as I recollect, the man was
dismissed before giving his testimony.

Mr. Brown closed his examination of this witness.

Ques. [ By Hon. Mr. Macdonald]—Did not the Counsel for the
Defendant at that trial in his address to the Jury admit the fact
of McCarihy’s having sworn untraly before the Penitentiary Com-
missioners, but argued that such untrue statements had not been
made wilfully —Ans. I believe the Counsel did make some such
admission, but argued that the necessary ingredient to constitute
perjury, was not to be inferred by that admission.

( Witness withdrew.) '

The Committee adjourned until 10 o’clock A. M, on Wed-
nesday next,

Forty-eighth Day— Wednesday, 21st May, 1856.

PrESENT :—The Chairman, Mr. Wilson,—2.

Mzr. Brown was present. -

The Committee adjourned at half-past 11 o’clock A.M., from
.want of a quorum, until 10 o’clock A. M., on Friday next.

Forty-ninth Day—Friday, 23rd May, 1856.

PrEseNT :—The Chairman, Messrs. Stevenson, Sanborn, Wil-
son, Clarke,—5. '
Mr. Brown was present. , :

- The Comumittee adjourned until 10 o’clock A. M., on Monday
next. -
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Fiftieth Day—Monday, 26ih May, 1856,

PrESENT :—The Chairman, Messrs. Felton, Sanborn,--8.

Mr. Brown was present.

The Committee adjourned until 10 o’clock A. M. » to-TOITOW,
for want of a quorum.

Fifty-first Day—~-Tuesday, 21th May, 1856.

Present :-—The Chairman,Messrs. Wilson, Sanborn, Steven-
son, Felton,—5.

The Hon. Mr. Macdonald and Mr. Brown were present

Mr. Sanborn wished to call Mr. Brown as a witness. Asa
member of the Committee he desired to ask him some ques-
tions.

Mr. Mucdonald did not think it was fair to allow a man who
was charged as Mr. Brown was to give evidence in his own
behalf.

Mr. Sanborn—No man can give evidence in his own favor,
but there are certain points in the evidence in which he would
like to have Mr. Brown's explanation.

Mr. Ferres—Mr, Brown can do so in his speech. He can
then give any explanation he thinks proper, but it was not
right for any member of the Committee to call up one of the
parties to give evidence in his own ‘defence.

Mr. Brown—Does Mr. Macdonald want to stifle any ques-
tion that may remove any difficulty in the minds of the Com-
mittee.

Mr. Ferres did not think that the word stifle was a very
proper expression.

Mr. Brown replied that that was a matter of opinion and he
had a right to use the expression.

Mr. Sanborn contended that Mr. Brown had already been
called as a witness by Mr. Macdonald, and surely if one party
had a right to call the other as a W1tnes<, a member of the
Committee might call either of them.

Mr. Ferres never knew of a Court calling a wztness in any
case.

Mr. Wilson—A court in banc often calls a witness to ex-
plain a point but not before a jury:.

Mr. Macdonald—This Commiitee is to all intents and pur-
poses a jury.

Mr. Wilson thought it very desirable that some points should
be cleared up in the matter,
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Mr. Brown was willing to' be examined in any particular
and he challenged Mr. Macdonald to do so.

Mr. Sanbom—According to the practice of the Courts in
Lower Canada, he would have a right to examine Mr. Brown,
and he was satisfied that as a member of the Commiittee he
had a right to do so. His questions related to evidence al-
ready given on some points of which he desired to have Mr,
Brown’s explanation.

Mr. Macdona/d—Whatever evidence Mr. Brown gives must
be either for or against, and io allow him to give evidence in
that way would be most improper. The questions that he had
put to Mr. Brown related only to matiers which did not affect
the case and which were known only to Mr. Brown, and he
did not ask him until every other means had failed. .

Mr. Sanborn—In the Hincks’ Comunittee Mr. Hincks was
called upon to give evidence, although they did not ask him -
any questions.

Mr. Macdonal/d—The two cases are not analagous. In the
case of Mr. Hincks the whole administration was charged but
here, there was a distinet issue between himself and Mr.
Brown.

Mr. Brown said that there were many points which he
might explain to the satisfaction of those who now had' doubts
with regard to them.

Mr. Felton did not think that it would be proper for mem-
bers of the Committee to put questions to either party to eniable

them to make out their own cases, but that whatever eéxplana-
tion Mr. Brown chose to give in writing would be recelved

Mr. Brown—That was all he required.

Mr. Sanborn was not acting on behalf of Mr. Brown, he in-
sisted on his rights as a member of the Cominittee.

Mr. Wilson contended that Mr. Brown was a]ready before
them as a witness and could be recalled.

Mr. Macdonald—In calling Mr. Brown as a witness he had
no choice, he was obliged to call him as a’ ' matter of necessxty,
and he did not call him with regard to the charges. ' He was
called as the custodian of certain books to say ‘what had become
of them.

Mr. Sanborn——The question was whether he as 2 member
of the Committee had a right to put questions to one ‘of the
parties in the case, and if he put any motion on the" sub]ect it
would be admmmg that his right was questiouable, '

" The result of the discussion was then éiitered as follows:

Mr. Sanborn proposed to submit some questions to Mr.
Brown to elicit his explanation upon certain facts gwen m hls
evidence in this case.
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‘Mr. Felton. moves with reference té Mr. Sanborn’s proposi-
tion, That if Mr. Brown has any :explanation to offer on the
evidence produced, this Committee will receive it-either verbally
or in writing.

The motion of Mr. Felton was carried in the affirmative upon
the following division.

Yeas : Nays :
Mr. Felton, Mr. Sanborn,
‘Mr. Stevenson, -. Mr. Wilson,—2.

The Chairman,—3.

Mr. Sanborn handed in the following memorandum :

Mr. Sanborn as a member of this Commitiee claims the
right to examine Mr. Brown upon ¢ertain points of evidence,
and subinitted the following question :

Did you furnish to Mr. Smith, late Warden, the extract of
Dr. Sampson’s Jetter as the whole letter. Did you state to him
it was the whole letter? - From what did you take the extraet,
and were you, or were you not aware he Mr. Smith had the
original ? :

M. Stevenson moves in amendment, That Mr. Brown being
a party cannot be used as a witness in this case unless called
by the opposite party.

Mr. Wilson moves in amendment, to the amendment, That
Mr. Sanborn has the right to put any question to Mr. Brown,
who has been ecalled already as a witness before the Committee,
at the instance of Mr. Macdonald.

‘Commiittee divided upon Mr. Wilson’s amendment.

Yeas: " Nays:
Mr. Masson, Mr. Stevenson,
Mr. Wilson,  The Chairman,—2.

Mr. Sanborn,—3.

It was carried in the affirmative,

And the main motion as amended being put it was then
moved by Mr. Stevenson in amendment, That Mr. Brown was
called as a witness by Mr. Macdonald of necessity, after the
Committee had decided that the destruction of the original
books-uf evidence had not been sufficiently proved, and then
only to exhauust all possible testimony on.that.subject, by
declaring what he had done.with .them, or what he knew
respecting them, but he was not called as-a witness to establish
any point of the order -of referénce to this Committee, nor was
he, in fact; asked any question relative to said order, angd that
Mr. Browa -cannot be called to- give evidence on. the case
unléss by desire of the opposite party. ‘
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And the said motion in amendment being put, it was carried
on the following division : ‘

Yeas : Nays :
Mr. Stevenson, ) Mr. Wilson,
Mr. Masson, Mr. Sanborn,—2.

The Chairman,—3,

And the main motion as further amended, being again put,
passed on the same division. ,
The Committee adjourned until 10 o’clock A. M., to-morrow.

Fifty-second Day-— Wednesday, 28th May, 1856. .

Present :—The Chairman, Messrs. Wilson, Stevenson,
Sanborn, Felton,—5.

The Hon. Mr. Macdonald and Mr. Brown were present.

Minutes of yesterday were read and approved.

Mr. Brown states that he will not produce any further
evidence.

The Committee adjourned until 10 o’clock A. M., on Friday
next.

Fifty-third Day—Friday, 30th May, 1856.

Present :—The Chairman, Messrs. Wilson, Sanborn, Steven-
son, Masson, Clarke. ‘

The Hon, Mr. Macdonald and Mr. Brown were present,

The Committee adjourned until 10 o’clock A. M., to-
INorrow. o

Fiftyfourth Day——Saturday, 31st May, 1856.

Present:—The Chairman, Messrs. Stevenson, Wilson, Clarke,
Masson, Sznborn, Felton. : S

*  The Hon. Mr. Macdonald and Mr. Brown were present.

Mr. Brown then after some preliminary remarks addressed
- the Committee as follows: What are the charges which have
- been brought before this Committee ? - In the first place, T am
charged with ¢ recording falsely the evidence taken before
said ‘Commission.” Now before proceeding to that let me call
your attention to the character of the case which is attempted
to be made out. Mr. Macdonald comes before the public and
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makes these charges against me, and says that if he hasa
Committee he will prove them to be all true. He has had his
Committee and who did he bring as his witnesses. His whole
case rests on the evidence of two people. He failed with Mr.
Horsey and then he brings here Messrs. Smith and Hopkirk,
Mr. Smith is the person whom the Commissioners declared to
be guilty of everything, as Mr. Macdonald himself said, that a
man in his position could be guilty of, except murder. Every
kind of evil was allowed to exist in the Penitentiary under his
management, even to allowing a man’s eye to be put out by
irregularity. Every sort of charge that could be brought
against a man in bis position was gravely asserted against him.
He was brought before the public and was dismissed from his
situation, and this is the man that Mr. Macdonald has brought
here to make all sorts of accusations against those who tried
him ; not only against me but against the whole Commissioners.
Mr. Hopkirk, who is mixed up in all these transactions to the
same extent ag Mr. Smith, so much so that he tried to get some
of the witnesses convicted of perjury, shewing that he felt how
much he was implicated, is also brought. These are the per-
sons brought as witnesses against those who were appointed
to be their Judges, who were appointed by the Crown to do a
painful duty and having done it to the satisfaction of the Gov-
ernment ali these persons are brought against them. In the
whole history of Canada I do not think you could find any-
thing so monstrous. Suppose that I should in this House
some isn years hence get up and charge Mr. Ferres with hav-
ing falsified the evidence of this Commiltee and should en-
deavour to prove it' by bringing myself to testify that he had
done these things. What sort of case would that be ? The thing
would be laughed at as absurd and ridiculous. Now what
have these witnesses done. Let us state the different points
in the charges: The first is having falsely recorded evidence.
I put the question to each of the witnesses. “Did sueh a thing
ever take place 7 The answer was “ No, I know nothing of it.” .
To every one of them the same thing was put and the same
reply given, and is there the least shadow of proof in the evi-
dence. Mr. Hopkirk says ¢ Mr. Brown did not write the evi-
dence down as I gave it” but he could not point out a single
instance of the kind. He says* when I had given the evidence -
I could not get him to put it down correetly® but he .could not .
point out:a single instance in which it had net been correctly
put down. Now [ ask you Mr. Chairman-if in-all the course.
of your experience you ever saw such a witness. .1 never met:
with such a witness. He gave 43 pages of evidence befcre:
Mr. Smith, full of insinuations: of every kind, distortions of
: B , ,
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evidence to give plausible insinnations in favor of the Warden
in cases where we knew he was speaking falsely. He knew
these points and he tried to evade them ; we were obliged to
chase him to a corner to get the truth out of him. It is quite.
clear that so far from his being ill treated, from his being brow-
beaten, the great difficulty was to have his évidence fairly taken
down, and so far from any temper being shewn to him, the
whole temper was on his part. Then when I brought him to
the point and told him, “you say this,” *“you had great diffi-
“culty in getting Mr. Brown to put down the words: now
“take your evidence and shew this.” He went through the
whole evidence to shew that it had been distorted and in- the
only case which he could point out I proved by Mr. Bristow
that it was perfectly untrue. I proved by Mr. Bristow that the
words as put in were false and that the first words.were true..
Had it been true that I tried to induce him not to put in these
words it was to prevent him from recording under oath what
was not true. That was the only case which he could point
out, and here we are to have all these charges brought in on such:
a thing is that. Then with regard to writing down the evi-:
dence the first thing was when we asked a question about
such and such a thing, you know so and so, tell us about it.
Well, I had tolisten to the witness for some time before I could:
begin writing down what he said; well then I would ‘put. it
down. Mr. Hopkirk carefully corrected the whole of his evi-
dence and all the corrections are of the most minute character:
and I cannot find one single error which is not merely clerical:
or which effects the evidence in the slightest degree. These cor-:
rections are in all some where about 70, and they are nottomake:
the evidence more pointed but to make it more loose. I will de-.
fy any man to take the evidence and say that it is not the most-
utter bundle of trash that was ever laid before  a Court, trying:
to have the language put in that dubious style in which: it
could read either one way or the other. How is it that Mr,
Hopkirk is the only witness called out of 108. How: is it:that:
Mr. Costen was kept here for forty days: and that Mr. Mac-:
donald did not dare to put him in the box. Look at the evi-~-
dence of Mr. Hopkirk and I will show 50 cases in:which- he:
was clearly. wrong and in which many. deliberate statements:
were made without the least foundation. Then I call the:ats:
tention of the Commitiee to this, that not one witness but:Mr. .
Hopkirk has been produced here who has not stated that.every:
word of his evidence is.correct or that he. has::no reason’tor
-doubt that itis correctly recorded. - Isthere one:page on-which:
he could put his finger and say-that hisevidence wasrecorded:
falsely:? Why-did not Mr: Henry: Smith come and say: ¢ why-
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my evidencé is recorded falsely.” This is the way I have
been slandered and maligned and not one point is established.
Now Mr. Macdonald comes up and says ¢ Mr. Hopkirk was a
‘“lawyer. He was exceedingly acute and prevented his evi-
“dence from being recorded falsely,” why did he not bring
some of those weak witnesses here to say that the evidence -
was incorrect. The charge against Mr. Smith did not rest on
any particular charge. It wasa general charge, and the whole
cdse résted on the evidence of his own witnesses. This is not
the only record. Mr. Smith had every word of the evidence
taken down, why did he nhot bring his copy and shew where
the evidéence had been falsely taken down, where this writing
and distortion was.” The whole thing is one of the most gross
outrages on propriety that ever was witnessed, thata man
should be brought up at the end of ten years on such evidence
as this. Mr. Macdonald says there is proof of the falsification
of the evidence because he compares certain pages in the print-
ed report and compares them with certain pages in the written
evidence, and says this is not a fair collation of the evidence.
- Supposing that were true, I have proved that in every case it
was the doing of the Board. The whole thing was carefully
adopted by a full Board, the evidence was carefully read over,
so that this charge has nothing to do with the case. Take"
the cases that he has adduced, what do they amount to?
In the first place we have the evidence of Mrs. Chase.
The Warden whoof course was trying to make out his case had a
great advantage over us, who were in uttér ignorance of the
witnesses to be brought before us. For instance he was ac-
used of never having been in‘the Chapel. This appeared to be
very strange and he was called upon to explain. He broight up’
one witness after another and asked:them “ how long have you:
beenin the prison.” “So'many years.” “ Did you ever see Mr. "
Smith in the Chapel 1""—* Yes, always when I was there.”—-
“ How often were you there.” ¢ Every sixth Sunday.” How
could ‘this be ?'- At last I said, where was he standing? -And-
we found that he was in' the habit of ¢oming down''to a peep-
hole; looking in and going up stairs-again.” Soit was with' Mrs.:
Chase, and so even with' the McNair case. [I'recollect distinctly’
with regard t6 -Mrs. Chase. We went to’ the Penitentiary in’
Juire, 1848.- Theére wis a charge made by Dr. Sampson, who'
had appealed against the Warden, and a great dispute wds going’
on adboat it;'and’ Dr; Sampson laid as a' charge against the
Warden, that cotviets had been’ goaded into:insanity by hard:
treatimenit, We 'asked proof- of ‘these’ things and they. biing up’
Mrs. Chase, who was found‘guilty of clear perjury: - The Warden

brings op- this: woman, who -says that Reveillé -was not goaded”
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into insanity. After a little we found that instead of knowing
anything about the charge, she had not entered the Penitentiary
till three years after the convict had been treated as an insane
person. They brought Mrs. Chase to prove that the charge
could not be true, when the aftair had taken place three years
before she entered the Institution. This is a charge against us
of falsely recording evidence ; but were the Commissioners not
sent there to judge of what they were to rely on and what they
were not? Were they to go into every minute case and say why
they left out this and put in that? It was a perfect trick to bring .
in this woman. But there was another charge against Dr.
Sampson, in February, 1848, at the time when the woman Chase
was in charge of Reveille. On that point we have her evidence
fully brought to bear upon the case. = What did it signify what
her opinion was. Did not the Surgeon prove that the convict
was insane, did not a number of Surgeons in Kingston say that
she was insane, and yet we are to take this woma: who knew
nothing about it as evidence in preference to the Surgeons. By
this woman who was brought up to testify what she knew noth-
ing about we were to set aside their opinion. Take the next
case about convict Henry Smith: getting beer. 1t is quite true
he got beer and it is made a great charge, that it is given in the
report by Mrs. Smith’s orders. The question is, did he get the
beer? It is rather in Mr. Smith’s favor that it was by Mrs,
Smith’s orders, for it may have been very correct for Mrs. Smith
to give beer to the convicts under certain circumstances, but the
whole thing is too absurd, With regard to Mr. Muckleston, it
was proved by Mr. Bristow to be his doing and not mine, and
his evidence was perfectly eorrect in that, and I am satisfied that
there is no evidence at all vpon the case. The same thing
applies to the case of Quinn, the contract had-been made for the
thousand emms. It was not only Quinn who proved that, we had
plenty of witnesses besides and the Warden never denied it,
only putting in this indirect evidence which does not bear upon
it at all. With regard to the stone work it is attempted to be
shewn, that it would appear from the evidence that the 30 per’
cent. was lost, whereas, in the way we put it, the 25 per cent.
was intended to be a complete offset to that. Mr. Smith says
there is a false statement here because the words “in favor of.
the latter” were not put in. He makes it 25 per cent. worze
than wae do. : - _ ,
* With regard to the evidence of Mr. Kirkpatrick, as to the foed.
given to the conviets, what is given in the report is only in.-
tended to be a digest of his evidence and not the whole of it. . I.
shewed this abstract to Mr. Kirkpatrick who said that it was-
peifectly correct, with regard to the number of punisments. We:
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had the whole of the books before us and were we to send them
all tothe Government? These statements were made vp by Mr.
Thomas, and there is no doubt they were absolutely correct.
Suppese the Government sent Commissioners, and they do not
choose to'send a bit of evidence in their report, it is their judg-
ment thatis to be relied on. With regard to the McKinnon case
the extract from his evidence is given to shew the character of
the man. It incidently occurs to shew the impudence with
which he spoke. He stated if you let me go now I will get'a
ration which I have no doubt is waiting for me. It was to
shew the utter irregularity which prevailed in the management
of the prison. He was allowed to wander over the prison for
the purpose of collecting evidence. If it had been thought ad-
visable to bring any charge by this witness it would have been
stated under the proper head. Suppose an error had really
been made what more is it than a mere error of judgment, are
we not allowed to be gnilty of some errors of judgment, are we
to be infallible ? s it possible that we could avoid making mis-
takes. Has there ever been a report which has stood the ex-
amination which this has. Did any one ever hear of evidence
being taken more correctly; every letter, every scrap of paper
being now to the fore? 1 doubt if any one could establish a
batter business capacity than is established in this matter, bat
any evidence to shew errors of judgment on the part of the five
Commissioners is not to make a charge of criminality against
me. 1am not personally responsible for the proceedings of the
Commissioners in the manner stated by the Attorney General.
I was not so foolish as to allow myself to be placed in that
position. A large portion of the evidence put in by Mr. Smith
was taken by Mr. Thomas and not by me, in fact there were
more witnesses before him than before me, and there are more
of the points brought out during the timse that he taok the
evidence than all the time that I was there, and although some
of the Commissioners may not have been present at particular
times alluded to, they were present when the mass of the
evidence was taken. Mr. Smith says, “ My witnesses were
brow-beaten,” and he says that his questions were objected to
and his objections to’ questions over-ruled. There was not one
single question of Mr. Smith’s over-ruled till late in January,
1849. There were one hundred witnesses examined before any
objection was taken t, his questions, and when the’ Warden
handed in his ohjections they were recorded in every case, and
it was only at the end of the case that he objected to our pro-
ceedings. Then as to the absurdity of imagining that men
could be brow-beaten in the ‘manner spoken of. The thing
is ridiculous; it is true that some witnesses had to be forced
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into their evidence to get them to give evidence of the truth of
what we knew before was the truth. The statement that.any
one was used discourteously is utterly false. 1 just wish that
any of you had to go through what we had. At that time the
Commissioners were charged by Mr. Macdonald in Parliament,
with treating Mr. Smith unfairly, they were assailed through the
press, and in every possible way, and how was it possible that
they could do these things. The whole thing was a parcel of
trash from beginning to end. Then with regard to the charge of
perjury, has it been shewn that one man gave false evidence
with the exception of McCarthy who was not a convict, and who
I believe at this moment said nothing but what was perfectly
true Has there been any attempt to shew that any convict
gave false evidence. Has there been any attempt to shew that
any indemnity was offered to any of the witnesses, and yet the
Attorney General has dared to make such a charge against me..
Now with regard to the charge of obtaining the pardon of
murderers to induce them to give false evidence. What evidence
is there of that ! [ asked every witness that has been examined
before the Committee if they knew that I endeavoured to obtain
the pardon of any convict, and they all said no. There were
three convicts pardoned. Cameron, Hennessy and DeBlois, 1
had the official documents brought down, and it was shewn that
I had nothing more to do with the pardon of these men than any
of you had. In fact I was always opposed to any interference
with the course of the law. When we went to Kingston Mr.
Smith presented a report already cut and dry for us to adopt, and he
recommended a number of men for pardon, and all of them were
men who could speak as to the irregularities in the prison, and
among them were Hennessy, Cameron, and DeBlois. There
was one very hard case in a man who had been made drunk and
in that state brought into. a store and while in that state had
been guilty of larceny ; he was sent to the Penitentiary for three
years, and that was the only case in which I felt any interest,
but he was not a witness before the Commission. It was de-
termined that those which appeared to be cases of great hard-
ship should be forwarded to the Government, and there were ten
or tweive prepared and of these six or seven were pardoned, and
it happened that of them one or two had incidentally given
evidence. With regard to DeBlois and Cameron, I know noth-
ing of their beiny pardoned, nor did I recollect when those
charges were made that we had recommended anybody for
pardon. The Commission left Kingston in 1848, and Cameron
was not discharged till 1852 When Cameron was sent to
prison there was a recommendation from the judges who tried
him that he should be purdoned. He was a man.of good con-
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duet, except in this, that he was in the habit of :getting drunk,
and in one of those sprees he struck his wife over the head and
killed her. He professed to be perfectly unconscious of what le
had done, and from the manner in which he acted the judges
believed that this was true. When the statement of the In-
spectors went down, months after the Commission closed their
report, we suggested that the conduct of Cameron had been such
as to make him a fit subject fur pardon, unless there were local
considerations which rendered it advisable that he should not
be pardoned. Mr. Ferres, the Chairman-of this Committee, took
an interest in this case, and finally on the representations that
were made by parties in Montreal, the man was discharged,
so that it is evident that if I wished to discharge this man I
could have done it at any time. As regards myself 1 have no
knowledge of the matter., Then with regard to Hennessy,
supposing all that was stated about him ~was true it would only
amount to this, that in 1849 we gave him his pardon to induce
him to give false evidence in 1848. He was pardoned on the
application of John P. Roblin, R. C. Wilkins and otber inhabi-
tants of the County of Prince Edward, but the whole thing is a
falsification from peginning to.end. The -object of Mr. Mac-
donald has been to put as much evidence of a damaging character
as possible on the record against me. ‘I can-only just say that
- a comparison of Mr. Bristow’s evidence with the trashy stories
hunted up by Messrs, Hopkirk and Smith, will enable the publie
to judge how far he has succeeded.in doing so; just compare the
one story with the other and recollect how far Mr. Hopkirk’s
statement was to be relied on in the case -of Cooper and
Bannister, when it was found that Mr. Bristow and Mr. Brown
were away in the States all the time, and it was very question-
able whether Mr. Brown would bave approved of what was
-done with regard to ihese. men. The idea of my being the fac-
totum of the Commission is an utter mistake, - -‘When we began
to collate the evidence I made an index with: all the points
marked, | then ‘took the book .and read out -the pages -and'got
my instructions as to the counts I was to make up. - This docu-
ment was sent to the Warden for him: to make out his defence,
and he was allowed to call the same witnesses who had been
before us .at the preliminary examination. Each Cormmissioner
had a-book, I'read the evidence.and they instructed me what.l
was to put ‘in, and what I was-not to put in. - At a full Board
this'was read over and harided to the Clerk and ‘a fair copy made,
and we then compared:the copy. with the-original and a number
of alterations were made, -Iam quite ready to admit the part
that I took in the - whole ‘thing,and I think "it was a very poor
payment that we got for our pains. - With regard to Dr. Samp-
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son’s letter Mr. Hopkirk and Mr, Smith have been asked if Mr.
Brown stated that this was a copy of the letter or the original
letter. The point was this, the dispute which arose was whether
this was a fair extract, not whether it was a copy or not and did
these acts of viclence apply to the former extract. Tgot the
letter from Dr, Sampscn as an extract from the original. - It
was just the same with regard to this as with regard to other
things. A great many things were taken away from the prison
and Mr. Hopkirk was sent to for papers and he uttered a
deliberate falsehood with regard to them. With: regard to
another point, with regard to what took place between Judge
Richards and myself, the case has not been fairly put before the
Committee. There are two pointsto be considered, the charges
made before were against the members of the Commission for
things done in open Court, not for things done privately, and we
felt that so leng as the charges only came from Mr. Henry
Smith, and when Mr. Macdonald only acted as his agent, we
held that it was a matter for the Government, and we never
applied to the Government with regard to them, and 1 blamed
the Government because they did not defend us from their
attacks, and we did feel that it would be most undignified for
those who had approved of all our doings to allow these things
to pass unanswered. Mr. Smith brought up all those things
and Mr. Lafontaine examined his papers minately and madea-
formal report upon them, and the result was that the papers were
sent back to him, and after that ought the Government to-have
allowel the Commissioners to be charged with those things
which were very different to what Mr. Macdonald now charges
against me. It is said that the evidence was not fairly recorded,
why then did they not put their finger upon some single page
and point out where the false record was. 'They have not done
so in one single instance. How Mr. -Casault could have come
here and say that I urged Mr. Richards to appeal against the
the Petition of Mr. Smith I cannot understand. A ‘more
deliberate falsshood was never uttered by man.. We were
indignant with the Government because they did not take up our
cause. 'That was what caused the indignztion which Mr.
Casanlt speaks of. - "At first we said that we would demanda.
Comnittee, but then we saw that it would all be'based on what
Mr. Smith said, aud the thing  would “hav=:been: perfectly
absurd, but the matter assumed an entirely different -shape.
when Mr. Macdonald said - that he knew these'things and-was
prepared to prove them to be true,and that Mr. Brown did them
and not the Commissioners; and then when Mr." Macdonald says,
why did not Mr. Brown ask for this Committee before, it is'most:
-unjust. .- Then Mr. Macdonald put a question to'Mr. Casault
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which was not allowed to be put, to shew that Mr. Brown had
stated that he was oppused to a Cemmittee.  What 1 was going
on to explain was the difference between the charge on the
former occasion and that made now. The charges were then
made against the Commissioners and not against me, for things
that they could not have been guilty of. It is false that [ ever
asked the Government not 1o grant a Committee, I was not the
man to ask such a favor of any Government or any other body.
It has been stated here and questions put to prove that Mr.
Brown went down to Kingston determined to remove Mr. Smith,
“That is atterly false. The real fact isthat I »ever wrote one single
word on the subject before going,or until after the wh.le thing was
closed. There were two letters written, not against the Warden
but merely stating that grave charges existed, and these letters
were published during my absence, so that that statement is
utterly untrue. It appears to me that all the evidence adduced
has no relevancy whatever to the charges made by Mr. Mac-
donald, and that there is not one single point to sustain the
charges, or to justify their being brought.

Mr. Macdonald—In making a short resumé of this case, I
will not allude to the causes which have led to those charges
being brought under the consideration of the Committee. It
must be apparent to every one who was present when those
charges were made, that they do not come within the scope of
your reference. The language I used was a breach of Parlia-
mentary courtesy, for which I was amenable to the discipline
of the House, and which I regret ; but at the same time I must
say that the language was only used after peculiar and bitter
provocation. Mr. Brown has said that he was surprised that
evidence should be brought forward, after eight years had
elapsed, to support those charges, after eight years had elapsed
since the transactions occurred on which they were founded;
and that it was unheard of and monstrous that such evidence
should be received. That evidence was offered by me and
received Ly you in consequence of Mr. Brown having himself
asked for the appointment of the Committee. The Committee
will remember that I did not settle the language of the charges
in the order of reference.. That was done by Mr. Brown con-
jointly with myself, and not at all to my satisfaction, for the
langunage that I used was not taken down by the clerk at the
time. It ought to -have been a matier of evidence, and ;the
evidence of Members. of the House should have been taken;
and I should have been called on to prove the staternznt wat
I made. PBut the matter stands as it is before you; an'l.it
appears to be the general feeling ‘of the House: that 1. should
prove the charges I have made-if possible, =~ = DR
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Mr. Brown has endeavored to draw a distinction between
the charges brought against him, as'a member of the Commis-
sion, formerly, and the charges brought by me during the pre-
sent session. He states that the charges brought by me against:
bim in 49, ’50 and ’51 were brought against the Commis-
sioners as a body, and on the evidence of Mr. Smith, the
petitioner ; and that the charges brought by me against him
this session were on my own responsibility as a legislator; and
on my own cognizance. Now, that is not the case. The. first
time | made those charges, it was against the Report of the
Penitentiary Commmission, and against Mr. Brown as the lead-.
ing spirit of that Commission. - I think that it will be found
that though Mr. Brown has tried with a great deal of zeal to
shew that all the statements contained in the petition of Mr.
Smith were made against the Commissioners as a body, and
that he could not be inculpated except as an individual ; though
that were so it would not affect the nature of the case. Though
those charges affected all, and Mr. Brown were one of all, he
must still be liable, though he was liable with :the rest, and
culpable with them. - If he was guilty ; if he was chargeable
with misconduet it cannot free him if others were culpable with
himself; but the evidence of Mr. Smith and Mr Hopkirk, the
chief witness for Mr. Smith, shews that Mr. Brown was the
most culpable, that he .got up the evidence -and got up the
-charges, that he was the witness, accuser and judge ; that he
it was that got up the charges, and got up the whole of the
case. -And the evidence shews that he was the Jeading spirit
of the Commission, that he prepared the evidence, that he pre-
‘pared the draft Report, that he .counted the very lines in .the
-evidence, showing what was to be quoted and what-was'to
be excluded. However,it is not correct to say that the charges
‘qrought by me as representing Mr. Smith were against the.
Commissioners-solely and did not inculpate-Mr. Brown.: ‘The
Hon. John 8. Macdonald says he was under the impression
that they were directed against :Mr. Brown -particularly, -but
on reading the Report of the debate of that period he finds that
that impression was wrong. Now I:say it was right. Judge
Richards who was in the House of Assembly.in‘1851, and con-
ducted the defence of the Commissioners and of the Report, and
answered the attack made by .me, states in his evidencethat
though the attack was made against the Report -and the Com-.
missioners, yet the chief part of it wasagainst Mr. Brown. Mr.
Casault, whose evidence has been impeached by Mr. Brown, is
a gentleman of undoubted veracity and honor; and when Mx.
Brown says he thinks it strange that Mr. Casault should remem-
ber what was said eight years ago, yet the facts given in his evi-
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dence shew that it was not extraordinary. It was the first
time he had been in Toronto, and he heard a very exciting
debate, and very strong language used ; he saw Mr. Richards
in his place in the House defending the Commissioners, and
saw him get up -and saw him go to the bar and speak to a
gentleman, whom he did rot then know,.and heard that gen-
tleman, whom he. afterwards found to be Mr. Brown, asking
Mr. Richards to refuse the Committee. These are the facts
proved by Mr. Casault. I will read a Report of the debate as
an illustration of what I said at that time—it was reported in
the Globe—to show that the charge was not made against the
Commission, but that Mr. Brown alone was inculpated.

[Mr. Macdonald read an extract from the Globe of 1851.]
So that it is evident that the charges were made as strongly
about falsification of evidence then as they were made the
other day. They were made in the face of the House, and
perhaps 1n the presence of Mr. Brown, in 1850.

Mr. Brown—-No, I was in Kingston.

Mr. Macdonald—At all events, it was reported in his paper.
He saw by those reporis that the attacks were not made on the
conduct of the Commissioners as a body, but expressly on him
by name for all these offences. I do not know whether the
editorial referred to the subject, but on turning to it I find the
following article. ' :

[Mr. Macdonald read again from the Globe.] C

Thus it is clear that the charges made by me recently in-the
House formed no new case got up by me on the irritation of
the moment, in consequence of the provocation offered to me
on the spot. It was the reiteration of what I had stated before
in the House in the exercise of my duty as a Member of Par-
liament, as the representative of a petitioner for redress. .The
Report was of course cited in the motions made for a Commit-
tee of Inquiry in 1850 and 1851. Mr. Smith’s petitions of
course were appealing to the House and to the Government
against the Report, and they appealed of course against the
whole of the Commissioners; but he states and he swéars dis-
tinetly that the principal in the management of the Commission
was Mr. Browan, that during his absence there was no attempt
to brow beat the witnesses, and there was no attempt to put
down the evidence unfairly. _And Mr. Hopkirk swears.that
while Mr. Brown was present theré were constant atternpts to
put down the evidence unfairly, and that in fact he was the
presiding judge. These are the same .charges I made the:
other day, and they were only the reiteration of the charges
I made in 1850. The report of my speech made in 1850 I can-
not find, and Mr. Brown informs me that it was not reported -
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at all. I do not know that it was reported at all. Now,
the House and the country are' aware that those- charges
were made in 1849, and they know also that no Com-
mittee was asked for by Mr. Brown or any of the Commis-
sioners. Those charges were repeated by me in 1850, and
I made a motion fora Special Committee and that motion was
refused. . At the time that I made that motion, the Hon. Adam
Fergusson was standing below the bar of the House, and "he
got up the next day in his place in the Legislative Council,
denied the truth of the charges coniained in the petition of Mr.
Smith, and said that he would demand a strict and searching
investigation. Two of the other Commissioners, Mr. Brown
and Mr. Bristow, were each of them in charge of papers, the
Pilot and the Globe, and they said in the columns of their
papers that they would see that a Comumitiee was ap-
pointed at the next session to examine into those charges;
and, in fact, expressed great indignation that the Government
had not allowed it to go to a Committee. The motion was
repeated by me in 1851, and I then laid Mr. Smith’s' petition
before the House, and got the consent of the Government' to
appoint a Committee. 1 placed a copy of the petition in the
hands of Mr. Hincks, who was at the time Inspector General;
together with a list of the wiinesses Mr. Smith ‘intended -to
bring to support the charges it contained, so that the Govern-:
ment had a full opportunity of -examnining the case; M.
Hincks agreed to it, and actually agreed with- me to the names
of Members who were to be on the Committee. Mr. Hincks
named the ‘Members on the part of the Government and I on
the part of Mr. Smith. The Hon. Mr. Fergusson said ‘that he
would insist on a Committee ; Mr. Bristow said that he would
insist on a Committee; Mr. Brown said that he would insist®
on a Committee ; Mr. Hincks said that he would granta Com-
mittee ; the Government said that they would grant a Commit-
tee; and to my astonishment, when I ‘made the “motion"
in the House, the Government refused it! Was not that
a strong proof that the Commissioners dare not grant:a
Committee, and a strong proof: of the truth of what Mr.
Casault stated that he had overheard in the gallery of-the:
House. After stating in the strongest- language -in- one’
of the Houses of Parliament and in two influential joor-:
nals that the Commissioners would insist on'a Committee;
what could I think when 1 saw this sudden opposition but
that Mr. Brown, against whom all the attacks were directed;
was afraid that the matter should - be investigated by
a Committee ; and I believe that when you remember what
Mr. Casault has said it will be found that the - whole objection
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came from Mr. Brown. I will read from the report published
in the Globe in 1851, and it will be seen that Mr. Baldwin
objected to my motion. :

(Mr. McDonald read from the columns of the Globe.)

So that you see in 1851 the charges were made strongly
and expressly, and were chiefly directed, according to Mr.
Casault’s recollection, and aeccording t¢ Mz, Richards’ recol-
lection, against Mr, Brown. Now, there is a long editorial in
his paper, which admits that they bad insisted on a Com-
mittee, and it goes on and gives the reasons why the Commis-,
sioners had changed their minds. What, then, conld Mr.
Smith think, or I think, or the public ‘think, of the ' course
adopted by Mr. Brown, and the Government, after the Gov-
ernment had agreed to a Committee, and Mr. Brown
had insisted on it*in his paper, and Mr. Bristow had
insisted on it in his paper, and Mr. Fergusson had insisted on
it in his place in- the Legislative Council, and that the Gov-
‘ernment should then refuse it,—what could I think but that -
Mr. Brown was afraid to allow the Committee to be appointed
to go into an inquiry, and that the Commissioners were also
afraid of an enquiry? It clearly shews Mr. Casault’s recol--
lection of the conversation between Mr. Brown and Mr.
Richards to have been correct. I dwell on this for the purpose
of pressing on the attention of the Committee the consideration
that in making these charges against Mr. Brown at the begin-
ning of this Session, I brought no new charges, but was then-
repeating -in irregular phrase what I had formerly stated
in regular phrase, and that I conceived from the -information -
which had been given me that I had a right to throw them in.
the teeth of Mr. Brown. As tothe ground taken by Mr. Brown
that I said I would prove these charges of my own knowledge,
Mr. Brown knows as well as any person can know that I could
not prove the facts contained in. those charges of my own
knowledge. I was not a conviet; I was not a discharged
servant; I was not a witness before the Commission; I had-
not possession of the evidence.. Mr. Brown kept the books of
that evidence in his own possession, and never allowed them
to leave him. I said I was as ready to prove those charges:as
I was eight years ago. I was not aware then of the death of
some of the witnesses. . If the investigation was made eight -
years ago, and the evidence had .been taken then to support.
those charges,.I think I could have shewn that they could have
been clearly proved.. It will be remembered that atthe begin--
ning of this investigation Mr. Brown took legal grounds; he at--
tempted and succeeded in having it settled that the investigation:
should proceed on strictly legal rule. He got legal assistance,
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and got counsel to aid him in conducting his deferice, which he'
had refused to Mr. Smith, an old man, a man with farless
legal knowledge than he possesses, and who was labouring:
under a charge of higher criminality, and the consequences of
which, if proven, would have been of much greater importance,
much more injurious to him than these charges are to Mr. Brown.
Every effort was made to throw the Committee off the scent
and to frustrate the object for which it was named. Mr.
Brown allowed seven or eight days to be spent by the Com-
mittee in hunting up secondary evidence, when he could at-
once if he chose have spared all that time by saying, “I have
got the books at my own house, and can bring fhem.” But.
he was at length forced to bring them down, and I beg to call
the attention of the Committee to the fact that” he took the
ground that I had not sufficiently proved the destruction of the
books to enable me to put in secondary evidence to sustain
the charges, and the Committee sustained him, and kept me
at a stand, yet he kept me there and did not offer to bring’
down those books. I can see what the intention was—to
allow me to prove my own case as well as I could by second-
ary evidence, and then bring down those books for the purpose:
of rebutting the evidence, and impeaching the character of the
witnesses by catching them in an inaccuracy. He makes a
distinction between those books and the draft report,
alleging that though the draft report may- be incorreet, that
that will not bear out the charge of falsification of evidence.-
That point has been discussed by the Committee, and decided,
and I think decided correctly. It decided that this- draft-
report must be taken. Mr. Brown'says that in making out that’
report the Commissioners might have stated the conclusion they
arrived at without giving any of the evidence. That is true,
they might have stated their conclusions; but if they did give
the evidence, or any extract from it, they should not have
garbled or falsified that evidence. Mr. Smith, when he petitioned
in 1850, and when I moved for a Committee, took it as a matter
of course that the Government had the evidence before them.
He never supposed that they would have discharged him ‘with-
contumely and disgrace upon the mere report of the Commission-
ers without having the evidence before them; and when:the:
Committee was struck in pursuance to the order of the House, I
was told, much to my astonishment, that the books were destroyed.
In 1851 Sir H. Lafontaine, when the subject came up again,
agreed to examine the whole of the evidence, and I took it for
granted that he did so, but it appears that he did not, and that"
he merely perused the evidence contained in this report. = This-
report then was the only documerit furnished vo the Government.’
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The evidence contained in.these original books are like the notes
of a trial taken by a Judge for the satisfaction of his own con-
science.. The Committee may see, then, how important it was to
the prospects and the character of Mr. Smith,and his family, that
the whole of this evidence should have  been furnished to the
Government—should ‘have been furnished to the public verbatim -
et literatim. If it be falsified in the report furnished to the Govern-
ment then the first charge is fully made out. That reportis the
only document coming from the Commission which was ever
made public, and there is no doubt.that the moment it appeared -
it became a matter of great public interest, that many of the wit-
nesses-examined it to see what they had been made to swear,
and 1o see what conclusions were drawn from the evidence ; that
they said to each other, “ 1 have not sworn this,”” or *“thereis a
wrong conclusion drawn here,” and they no doubt remarked that
the evidence in favor of Mr. Smith was left out; while the evi-
dence against him was put-in.. They saw this, and there was
only one conclusion they would come to—that the report was.
drawn up for the purpose of crushing Mr. Smith. It was on this
report they founded their opinions. They looked on it as
the record of the proceedings of the Commission, and you have
heard the statement.of my counsel, Mr. Vankoughnet, himself a
gentleman of high legal ability, that all the legal menin Toronto
agree that it is the record. 'Thisis the document that Mr. Smith
appealed against in his petitions. They formed their conclusions
fromn the statement conlained in this book. This is the instru-
ment of wrong. This is the evidence that falsification was com-
mitted.. Whether it was.done by the hand that marked out these
extracts from the original  evidence Ido not say. Who it was
that garbled the evidence contained in the extracts given in that
report-l think I have shewn to the Committee. This is the
report, garbled and falsified, that did the wrong. This is-what I
appealed against in the motions I made in 1850 and 1851. - Now,
Mr. Brown objects to the nature of the witnesses that I brought-
forward to sustain the charges—the two chief were Mr. Smith and.
Mr. Hopkirk. Now, I say that notwithstanding the report of the.
Commission, Mr. Smith’s character now stands as high as it ever -
did, as a good citizen, as a: worthy and respectable man, as a
worthy magistrate, and now filling an office of high trust in the -
Grand Trunk Railroad.. Mr. Hopkirk is also a gentleman who.
hasalways borne a high character. Mr. Smith may be considered
to have every qualification as a witness for he never left the room:-
from the time that the Coramission opened till the close. Hecould
therefore speak confidently as to the manner in which the pro-
ceedings of the Commission were conducted. Mr. Hopkirk, also,
may be considered as well qualified to give evidence for bis ex-
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amination lasted for twelve days and a half. I cannotunderstand:
how it is that Mr. Brown proposes to impeach his testimony.:
He was personaily cognizant of many of the circumstances which

formed the subject of investigation; he was a firm friend of'
Mr. Smith and therefore intimately acquainted with all that

occurred, not only with Mr. Smith’s mode of ~managing

the institation but with bis views and opinions. -1 am per-.
fectly sure that no objection can be taken. to the' character:
or standing of these two witnesses, and their -evidence is

conclusive upon the points on which they have been examined.

It has been shewn by then that the evidence, as taken down by

Mr. Brown, was the subject of frequent conflicts between him-
and the witnesses ; and it has also been shewn to the Committee.
that the evidence so taken down has not been quoted coriectly

in the report. The Committee hus decided that that report is

the vecord of the proceedings of the Commission; and I want
to shew whether it was a true record or not, and. compare-it

with the notes taken by Mr. Brown. 1 have not had time to.
go through more than three books of the evidence; but I beg to
call the attention of the Committee 1o the interlineations of Mr.:
Brown, where the animus which guided him can cleurly bs

seen ; and even where the evidence is first taken down, ‘before.:
any interlineations are made, it will be seen that it is done in

the strongest and most deliberate manner to give a- coloring to-
the evidence against Mr. Smith. Where a witness was -unwill-

ing to swear to what was put in his ‘mouth by Mr. Brown, it
then became necessary for him to interline. There is* no
appearance of the evidence having been taken down too favour.:
ably anywhere towards Mr. Smith, and 1 wo'1d call the atten- .
tion of the Committee to pages 108, 109, 116, 152, 169, 178,
192, 202, 252, 253, 410, (see "Mr. Richards’ evidence passim;).:
413, 429 and 473. 1 did not go any farther.> 1 did not peruse:;
it farther as I might have done .with the certainty of . pointing.:
out more instances of the same kind; but I wish: merely to'call:
the attention of the Committee to those pages to-observe the:
manner in which the evidence has been taken down, to ‘observe:
that it was not merely the intention of Mr:. Brown to.content
himselt with taking down the evidence, but to take. it down in"
the man~er most damaging to Mr. Smith.- Mr. Smith was on:
his trial on certain charges affecting in the most serious - manner
his. reputation and character, and one of the most important:
points; so far as he was concerned, was that the character an:
respectability of his witnesses should stand unimpeached. Th
Commission. knew that, Mr. Brown knew it, and- the value ‘o
the evidence given in his favor was at once destroyed by ‘th
assértion that Mr. Smith had bribed the witnesses. . You see :
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that that struck at the very root of his defence, and threw doubt
and. suspicion -over every -statement made in his favsur. In
fact, it was a ch.arge which, if not shewn to be wholly un‘und-
ed, would have destroyed his case and destroyed the usefulness
of his witnessvs. Well, here-the charge against him says that
he tried to bias the evidence of the witnesses who were to
appear before the Commission.: I will read from .the printed
report to shew the nature of this charge so far as it affected the

convxct'Sm ith.  (Extract read.)

- Now what was the effect of making that charge?: The charge
was made, and the evidence quoted and used for the purpose of
making it appear that Mr. Smith had been in the habit of favor-
ing this convict to'make him a good witness, had bribed him
with food. that when under bread and water punishment he ought
to have got no other food, but that he always got a good ration,
that in fact it was a sham punishment, that instead .of being
without fuod he always knew where to get his dinner, that he
even got a full ration, that he could always get his full dinner
except when confined to his cell. Now the meaning of that, if
it means anything, for it was quoted under the head of bribing
witnesses. and Mr. Smith was found guilty on this charge, means
that Mr. Smith bribed .this.convict with food; and when Mr.
Browun stopped his quotation at the word “.cell,” he did so because
he knew that in the written evidence the very next words shew -
that neither Francis Smith nor Mr. Smith knew anything of the
convict getting theserations.  Francis Smith gave out the rations
to the convicts ;- he knew nothing of this convict getting the food ;
and there is an.admission in the evidence of this man which
destroys the whole charge founded by Mr. Brown on the garbled
extract to which 1 have called your attention. He says that
-when he said he could get a full ration he meant to say that the
convicts help2d each other, that when convicts were on bread
and water rations they:knew where to-get a full ration, becaunse
the other convicts would clandestinely save a portion of - their
rations for them. All this part of the evidence was omitted.
Yet the Report affirms that the.charge was fully proved.. ' This
man’s testimony, taken in. full, is. proof that he kad not been
bribed by Mr. Smith, or by his son, .who gave out the rations.
One part of the evidence is used to shew:that the-charge was
established,—that part which completely exculpates and acquits
the- Warden is feft out, and Mr..Smith is declared to- be guilty.
Is not that a suppressio veri, a.garbling of evidence, a most' dan-
gerous power to be assamed by a Judge? ‘The next pointis the
falsification of Henry Smith’s evidence with regard to ‘the beer
that he received. . Though this is a matter of.minor importance,

8
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Mr. Smith was very sensitive about it. Now, it is very strange
that in this case Mr. Brown had actually taken the trouble to
select the words from the prisoner’s evidence to be used in the
report; sometimes taking a few words from the middle of a sen-
tence, and sumetimes a few words from the end, leaving half of
a senience out, making out a case against the Warden, and
omitting wholly what was in his favour. Now, by looking at
the manuscript evidence that the words to be inserted in
the Report are marked by quotations ; and in the printed Report
the words are those, “ Convict Henry Smith has had beer three
or four times by order of the Warden’s wife.” Now here is a
distinct quotation given for the purpose of proving that the
Warden’s wife, for whose misconduct the Warden ‘might be
supposed to be liable, gave beer to this convict. Then the pas-
sage next quoted says that “the convicts got beer from the
Warden’s servant, and was told that it was so by some of the
other convicts;” that was selected from the end of a sentence.
Here it is made out, though it is a small matter apparently, it is
made out with a great deal of industry by cutting out words here
and there, and making one sentence out of parts of several sen-
tences, that these convicts were given beer by the Warden’s
wife. Now, it appears actually, by the manuscript evidence,
that it was given him by his fellow convicts, and that the other
convicts told him it was by her orders, And what does Mr.
Smith say, that there was a barrel of such beer in the kitchen,
and that those men got atit. .The consequence is, that by neglect
or misconduct of the Warden’s wife, who left the beer in the
kitchen, when the conviets were employed there they got at it,
and this is converted into a charge that they got beer by order
of the Warden’s wife. The third case is more serious—Mr,
Brown attempts to throw all the blame on the Commissioners
when he can, and free himself, and he attempts to throw all the
blame of the garbling on the head of Mr. Bristow ; but it will ‘be
found that one half of the charge is in the handwriting of Mr.
Bristow while the other halt was in the handwriting of Mr. Brown.
They were acting together, and getting the case up together.
Now that case involved the charge of corruption in the manage-
ment of the affairs of the Penitentiary. by paying Messrs. Watkins
Muck!estone and Co., a higher price and for a heavier weight of
iron than was required, and Mr. Smith is found guilty on the
charge of this great act of fraud against the Penitentiary, It says,
& it is clearly proved by the evidence of McCarthy, and admitted
by the other witnesses, that the firm of Watkins and Co. being
unable to supply a particular description of iron specified in their
contract with the Penitentiary, entered into an agreement with
the Warden to supply in its place iron of a larger size, with the
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understanding that they were only to be paid for the weight
which a similar number of bars of iron of the contract size would
have amounted to. The evidence of MeCarthy is most direct—
that the weight which he certified to in the bills of parcels under
which Watkins and Co. were paid, was the actual weight fur-
nished, without any deduction ; and we can state from a personal
inspection of the bills of parcels at the timereferred to in the evi-
dence (July, 1847), that they are regularly vouched by McCarthy
without any remark on them which could lead to the impression
that any deduction was made for such excess of weight. The
only evidence to abut that strong array of facts is the declaration
of Mr. Mucklestone that “to the best of his knowledge 5 or 6 cwt.
were deducted on account of the larger size being furnished.”
The evidence of McCarthy is, that the iron was heavier than that
contracted. for, and that it was paid for by weight; you will find
in McCarthy’s printed evidence that this is untrue, that in answer
to Mr. Smith he says, “ Mr. Mucklestone did not state that he
was paid under this arrangement, but ‘witness understood that he
had been allowed what he stated about the iron in his accounts.”
You will also find that the quotation from Mr. Muckiestone’s
evidence is not correct in the printed report ; but that he states
most distinctly that the evidence of McCarthy that he got full
price for the substituted articles is untrue. Yet they fcund him
guilty of combining with Mr. Mucklestone to defraud the Peni-
tentiary. By the evidence of Mr. Mucklestone, given in the
Report itself, it will be seen that 5 or 6 cwt. was deducted on
account of the larger size being delivered ; and it will be seen
that Mr. Horsey, the architect, who knew all about the contract,
says that Watkins and Co. agreed that ¢ they should only be
paid for the price that the same lineal quantity of the proper size
of English iron would have amounted to,” and in his cross-
examination by Mr. Smith he says he * considers that the insti-
tution was benefitted by ‘this transaction to the amount of £20
or £30.” In spite of all this they find that the Warden was
guilty of combining with Mr. Macklestone 'in a fraud, and they
say that there was no evidence against it, and that although Mr.
Mucklestone, in the evidence they quote, comes forward and states
distinctly that it Wag false. . C o
Mr. Brown,—No, he does not. o : ,

Mr. Macdonald.—1 really wish that Mr. Brown would allow
me to speak without interruptivn; I did not interfere with him
when addressing the Committee, although he made many state-
ments to which% took excepfion in my own mind. It is a most
glaring instance of ‘garbling evidence for the purpose of making
out a case. Mr. Brown'endeavours to throw all the blame of this
garbling on Mr. Bristow, just'in the same spirit which induces
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him to try and get rid of all blame himself.. You will find that
‘Mr. Brown was equally guilty in that most glaring case of garb-
Ting about the stove-pipes. On that charge Mr. Smith is tound
guilty of refusing to perform a contract ; the only evidence given
in the report is that of Quinn, who says he made a bargain with
‘Warden for 1000 ends of pipe, it was not a legal contract,
Quinn says he had “a bargain.” Now, Mr. Smith « enies that,
and the whole of the evidence which supports his denial is omit-
ted. 1t was no interest of Mr. Smith to cheat Quinn or anybody
else ; it was his business to make contraects for the Penitentiary
for such articles as were manufactured in it, and to furnish those
articles on contract to the parties who wanted them. It will be
observed that the rebutting evidence of the clerk, who says that
there was an entry in the “work-book” of 30 ends of pipe, or-
dered by Quinn, is wholly omitted. The clerk says tuat Quinn
got the 30 links which were ordered from McCarthy; Quinn
finding that he had got a good bargain, and that he could
sell the stoves-pipes for more than he paid for them, naturally
enough was anxious to get more on the same terms, and ordered
McCarthy to muke some more for him. . Now, the whole of the
Clerk’sevidence, shewing that the bargain was for 30 links, not-for
1000, is left out of the report. I will net discuss the difference
between contract and convict labour, but I must call the attention
of the Committee to the manner in which the charge is made
out against Mr. Smith that he has wasted the public. money, and
that the Penitentiary buildings cost 80 per cent. more than if
they were built by contract. That charge is made and said to
be established on the evidence of Coverdale. In order to meet
‘Coverdale’s evidence, Mr, Horsey, the architect of the Peniten-
tiary was brought forward by M -. Smith to prove that the differ-
ence wasnot 80 but 5 per cent., aod that the advantage was on the
side of the convict labour. “Mr. Horsey swore that the work was
as cheap as if it had been done by contract, and 25 per cent.
‘better; but the object of the Commission was to shew that the
Warden had been shamefully extravagant in using convict la-
bour, and the report was framed so as to carry out that impres-
sion. The other charge to which 1 will allude is one of a very
grave nature; it isa charge of barbarity and scoundrelism, which,
if proved, would ruin the character of any man. . No one
could sappose that with a charge so grave as that of starving
convicts, so that they could not support nature, and were too
weak to work, any attempt would.-be made to deprive the ac-
cused of every tittle of evidence that could be adduced, yet you
“will find that Mr. Brown has passed over the evidence of Mr.
Kirkpatrick very slightingly, as if it were of no importance, :
If the Commission had gone to work' fairly it would have given
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Mr. Smith'the_full benefit of all the evidence, exculpating him’
frot the atrocious charge of starving the poor unfortunate crea-

tures who were placed uuder his control, and at his meréy ; but’
if you will observe all the evidence brouo-ht to support this charge
is in Mr. Brown’s hand-writing, and he has not even taken ihe
trouble to malke aquotation from the evidence.  All thit he in-
serts in the draft report is that Mr. Kirkpatrick supposed that he
saw food enough given the convicts to support nature. That is
all'he puts in’ of the palliating.or rebutting’ evidence brought for-
ward by Mr, Smith to releive himself from this atrocxous charge,
Now, that report ought to have shewn that }r. Kirkpatrick
Was not only one of the Inspectors for years, but was chairman
of the Board, that he was in the Penitentiary again and again,
when the convicts got their meals and that he knew that they_
got food enotgh from his personai observation. Why,asa ‘matter:
of common fairness, was not that evidence putin? But Mr.
Smith was found gui'ty of starving thé unfortunate wretches
¢ominitted to his ‘custody, of this most atrocious conduct, and
in order to make him appear really guilty the evidence in his
favor is treated slightingly, while that which went to establish’
the charge which shéwed that he had actually starved his prison-
ers is pul in'at full léngth. Mr. Kirkpatrick was in the Peni-.
tentiary ‘every day'; from the'fact of his living'next door he had
péculiar facilities for attendmg from'day to day in the discharge’
of his duty, and he says thaf he was there repeatedly when they
were going to their breakfast and he thought that they were too.
well fed, he was present when they were “at their dinner and he’
thought that they were too well fed, but not a word of this: ap-
pears in the draft report; if ever there was a want of ingenu-
oustiéss and a determination to make out a case, this proves it
concluslvely The charge which Mr. Brown considers to be of
great’ gmvrty is that of the conviet Reveille, and I must’ call
the attention of. the Committee to the subject: the charge as Te-,
gardsthe Warden is that of having goaded Reveilic into a state’
of insanity, by repeated floggings and punishment of every kind.

Here is one ot the gravest charces that could be made awainst
a'man—that of depriving a fellow-bemg. and that fellow-bemg
a woman, of her reason, by a long course of bratal treatment.

The’ observatmns that I made in the other case, are the same thatl
should make in this, that’e every extenuatmg circumstance, every’
point 6t evidence which could throw any doubt on such 4 charge
should be'given ; " but on reference to the prmted report sent 10 the’
government, you will find that the contrary isthe case, that the
evidence shewing the punishments inflicted on this couviet is
givenmost wlummously—-—and here I may remark that M. Brown'
says that no importance is to'be attacked to Mrs. Chase’s evi-
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dence, that she committed perjury. Now, if that was the case,
why was it quoted in this reporr? If it was te be used at all-
it should have been quoted fairly and honestly.

Mr. Brown—What answer was it to say that it should not be
given at all ?

Mr. McDonald—That is no answer to the chm ge that that
part of the evidence which is of no consequence in freeing the
Warden from that charge is quote | in this report, and that that
portion which would acquit him from this charge is left out.
From her evidence it appears that this conviet was insane for
some time, and had been put under her charge; that she saw
her morning, noon and night ; and that the punishments inflicted
on her had nothing to do with the cause of her insanity. Now,
I say that the argument that this woman, Mrs, Chase, commit-
ted perjury, and was not a competent witness, is no answer to
the statement that 1 make that that portion of her evidence
which would acquit the Warden is left out, and that another
portion of her evidence, wholly immaterial, is quoted. I do
not know why this portion of the evidence was quoted, except
for the purpose of shewing that such a person as Mrs, Chase
lived, and was examined. There is a stop and then three asterisks
after the portion of her evidence which is quoted, to shew that
that is the end of the quotation ; and would you believe that it
actually stops in the middle of a lme that this evidence which is
of no consequence at all is quoted, and that the very next sen-
tence, which is the only part of her evidence that is worth a
farthmg, is left out?. “That Reveille has sald she was not
insane ;” and if the woman was not insane, then her statement
should go for something. « That Reveille said"—this was after
Mr. Smith had been ejected from the Penitentiary—¢ that if
Mr. Smith was there she would not be in that state; that he
was the best friend she had ; that she also missed Mrs, Smith.”
Here is a charge of* gross crue]ty brought against the Warden ;
here is the evidence garbled for the purpose of shewing that he
had committed that eruelty; and here is the woman’s own
statement that instead of being cruel he was very kind to her
and that his wife was very kind, and that it he was back she
would not be in such a state, all left out.

Mr. Wilson.—1In what way would you make the statement of
the convict refer to Mrs. Chase’s evidence ? .

Mr. McDynald—Whatl say is this! if Reveille was nﬂt insane,
and stated that she was satisfied with the way in which she was
treated by Mr. Smith, instead of being treated with gross eruelty,
Mr. Smith ought to have had the benefit of that statement in
the printed Report. :

~ Mr. Wilson.—When was that statement made 7
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Mr. McDonald.—The very morning that Mrs. Chase gave her
evidence. Now, I ask any fair dealing man, any man who
would deal with this case as he would wish to be done by, it
that is an honorable and a just mode of dealing with the evidence.
If it is not a decided suppression of evidence for the purpose
of ‘bolstering up a most horrid and abominable charge; there
was the the evidence of a woman who said that she saw the
woman Reveille that morning, that this' woman said she wished
to return. under the care of Mr. Smith because he treated her
kindly, and that evidence is suppressed while Mr. Smith is found
guilty of the charge. [ think I have gone over all the charges
of falsification of the record that ] have had time to go into.
There are, however, one or two other cases to whick I would
wish to cail your attention: one is a case partially proved by
Mr. Smith, and proved -altogether by Mr. Hopkirk. It was the
wilful distorting and misrepresentation of Mr. Hopkirk’s evidence
by Mr. Brown. Mr. Hopkirk had .given his testimony before
the Commission and it was closed -and subscribed, He was
kept days and days afterwards giving new testimony, and as he
was giving it Mr. Brown said “stop; you swore so and so the
other day,” “No, Idid not” said Mr. Hopkirk. Mr. Brown
opened the book and said “you did;” Mr. Hopkirk said «I
did not.” Mr. Brown read the passage tc him, - and said
“these are your very words.” Mr.. Hopkirk was convinced
that they were not, and asked to be allowed to- see the
bock. Mr. Brown refused, but the other Commissioners
forced him o .aliow Mr. Hopkirk to read his -evidence;
and, on looking at the passage, he found that Mr. Brown
had written the .statement. one way, aund read it to him
another way. There was a distinet and flagrant falsification of
evidence. if ever there was one. The last case isthat of Dr.
Sampson’s leiter. That is no new case, for I have read from the
Globe that I made those specific .chargesin 1849 and 1850, in
the year in which the event happened which: called forth that
letter; and [ made those charges in. the. House of ‘Assembly.
Both Mr. Hopkirk and Mr. Smith: proved and -attested the truth
of that statement. - They say that Mr. Brown. produced - this
document in evidence, and that it was only half of a letter not
the whole ; Mr.. Brown will say that it was a fair extract of the
portion he wished to use, but that was. not for him to judge.
When Mr. Hopkirk said that. it was not. the whole letter; Mr.
Brown said that “it was, and that he had copied it that morning
from the original.” So far from that being the case. it wag
actually only a portion of the letter, the letter. was .in the
Warden’s possession, and . he had never seenit. It is clear.that
one or the other of these parties told calmly and deliberately what
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was false. Ido not wish to state which of these parties has
done so ; but here is proof of the truth of the charge that I made,
Credible men told me thase facts; and I stated them in my
place in the House. All that I want to say is that these charges
were not trumped up by me, but that when 1 made them I bhad
good reason to believe them to be true. Whether. I would rather
believe the persons who told me that, or Mr. Brown, I do not
choose to say. 1f the Committee will look at that letter of Dr
Sampson they will see the very important nature of the corres-
pondence, that it was most important to the interests of Mr.
Smith that the half of that letter should not-be produced alone,
and that the cmission of half of it was- most prejudicial to him:
Mr. Smith paturally was indignant at the preduction of a mu-
tilated correspondence in evidence against bim, said that ii-was
only the half of the letter. Mr. Brown said that it was not, and
gave his lionor that it was the whole letter. :

Mr. Brown—There were three judges there who say that is
false.

Mr. MeDonald —Ihave proof that I was correct. I have proof
that the charye I made was well founded, I do not wish to say
that Mr. Brown was guilty of the charges contained in the peti-
tions I presented to Parliament, and which I repeated on the
authority of those petitions. All that I want to shew is that I
had authority to say from the statements made to me by the
petitioner and other credible persons that it wasso. God knows
no man has regretted more bitterly than I'do that T used the
language which has led to this investigation in- a moment ‘of
irritation. If the copy he produced was a copy from a draft of
the letter he should have copied the whole of it, and not copied
a half. Now what I state is that this proof by two witnesses is
distinct, that in. this' case there was a falsification of evidence:
Whether they are to be believed I do not say. All that I'say is
that I brought the proof here to sustain the charge, and
that proof is before the Committee. Now, with regard to. the
two last charges of suborning evidence, and getting - convicts
pardoned, they are nearly identical. Pardoning convicts be-
cause they gave evidence unfavourable to Mr. Smith, and suborn=
ing evidence are the same. There is nothing so difficult to prove
as suborning perjury, because it can-only be proved by the man
who was guilty of it, and we say at once that such a wman is not
worthy to be believed on oath, so that in' all cases of subornation
of perjury, if improper inducements are held out to witnesses to
give false testimony, you can only draw your conclusions from
circumstances, not from the evidence of the men who committed
the act of perjury. Now, that evidence exists of most nhwar-
rantable and suspicious conduct on the part of the Commissioners
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is ¢tlear, and bey ond a° doubt, not only with regard to convicts,
but, as T stated in- my speech in the House of Assembly, towards
all the witnesses, towards guards and dismissed officers of the
Penitentiary as well as- w1th respect to copvicts’; if it is clear that
inducements were held out to witnesses, inducements that no man
can’ get over, situated as these men were ; then there is strong
evidence in favour ofthe argument that I amabout to use ; Every
officer of the Penitentiary that gave evidence in favour of Mr.

Smith was dismissed. Mr. Smith swore that. '1 think that he
states they were dismissed, and in the statement T made at the
time I presented his' petition, from the particulars furnished fo
me by Mr. Smith, I think that I alleged that that was the case.
In his petition he uses lhese words ;¢ that threats were held
out against the petitioner;” this petition was presented in 1850,

“thirteen officers wete ezsammed all gave evidence in favour of
the  petitioner ; all were dlsmlsscd " "He alsosays that there
were three other officers who gave evidence in his favour, the
architect, the clerk, and Mr. Pollard; ordered to be dismissed.

I believe that Mr. Pollard resigned for fear of being kicked out,

and that the other two beld on by some means or other. Well,

when you find this fact that all the witnesses who were under
the control of the Commission, and sworn upon the Bible to give
their testimony tr uly, and some of them were as respectable as
any men in Canada, I can bring all Kingston to prove that, and
when they gave thelr testlmonv accordmrr to their conscience,
because that testimony was in favour of the Warden, and thirteen
of them were kicked out, I dsk if it does not strike the mind of
any honest man that the witnesses were tampexed with ?

Mr. Brown.—1t is false.

'Mr. McDonald~I must ask the Chalrman if1 am thus to be
interrupted ? I put myselfunder the protection of the Chairman.
Are the statements that I make here to be termed « false” by
Mr. Brown? - I speak from theevidence. =Lstate most distinctly
that Hr. Smith repeated the names of the officers who were dlS-
missed, .

Mr. Brozm ~They were dlsrmesed by the Inspectors. ’

Mr. McDonald.—1f I remember correctly, they were dismissed .
by the Commxsswnera, and, if [ remember rightly; I think you
will find these woids in Mr.. Bristow’s ev1dence “¢ that tbey wereé
dismissed for valid and and sutficient reasons :

Me. Brown.~=Not a word of it,: . s e

- Mr: Stevenson.—Here it is in Mr. Bristow’s evxdence. L

“Mr. Macdonald. —Well; T hope that I will be allowed to' go on
without-any more interruptions: from Mr. Brown. - I'am arguing
the' case as best I -may. I do not wish to prostitute the evidence
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in any way. Ispeak ofit from recollection, for I have not read
the evidence atall. Isay that it was stated by myself in Parlia-
ment in 1849, and 1850, and it was stated by Mr. Smith with as
much solemnity as if he were under oath, that thuse men were
kicked out, and deprived of their places and emoluments, because
they gave evidence in his favour., Well, as it was evident, that
there was a large number of discharged guards and keepers of
the Penitentiary, who had been discharged by Mr. Smith, these
were ail industriously taken up as witnesses against him, and they
of course, combined for the purpose of ejecting him from the
institution. He had reported them to the Inspectors for miscon-
duct or negligence, and they had been dismissed, and were
rankling with hatred against him, for the position and the emolu-
ments at that time were much sought after. If you look at the
evidence, you will find that the whole of the case was got up by
men who had a bitter, rankling hatred against Mr. Smith, that 1t
was got up at meetings held at Dr. Sampson’s house, that it was
got up at meetings held with Mr, Brown.
Mr. Brown.—1It is untrue. :

Mr. Macdonald.—1It is untrue ! I say that it is established by the
evidence,

Mr. Brown.—There is not a word of it. It is false.

Mr. Macdonald—I must ask the protection of the Chairman
from these repeated interruptions and insults by Mr. Brown.
I am satisfied that there is such a statement in the evidence, that
this case was got up at meetings held for the purpose, but I am
not sure that the name of Mr. Brown was mentioned. Now, I
call the attention of the Committee to the case of the man named
Robinson. He was a guard, and was brought before the In-
spectors on a charge of leaving the gate open, and having two
stone jars in his sentry-box. He was-brought "before the
Inspectors on this and similar charges, and said that he expected
no justice from them, or something of that kind, and without
going into the case they dismissed him very properly for his
insolence. That man was, of course, embittered against Mr.
Smith, gave testimony against him, was as a reward for it again
appointed a guard by the Commissioners, and is now a convict in
the Penitentiary, having actually arranged plans for burglary
with the convicts who were leaving the Penitentiary, and who
were harboured at a small tavern kept by his wife near it.  All I
have to say, is, that those officers who gave evidence for the
Warden were punished by the loss of their places, and those who
gave evidence against him were favoured. It does not.appear
at whose instigation, or-at whose recommendation it was done.
However, he who gave evidence against the Warden was favoured:
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if he was a dismissed guard, and he was pardoned if a convict,
The murderer Camemn, gave evidence against the Warden, and
was pardoned, not immediately. On the contrary, the Govern-
ment would not agree to the recommendation for a pardon; but
that makes the case still stronger. Here is a man that was
sentenced for murder, the murder of his own wife, the Govern-
ment refused to pardon him, but strong reprc%entatlons were
made and the pardon was at length granted. I don’t mean to
say that the convicts were pardoued at once, but that they were
promised their pardon if they would give evidence against the
Warden. What I want to point out to the Committee is this:
Cameron, the murderer, gave evidence against the Warden, and
his recommendation for pardon is in the handwriting of Mr.
Brown; that is a fact. ~ Then there was Deblois, he was a
notary, a man of considerable information and astuteness, and
therefore very useful as a witness. He gave evidence on several
occasions against the Warden. Inall,T behowe, he was examined
three ’mmei. With respect to that man, it was proved befure the
Commissioners at Kingston, and taken down in the handwriting
of Mr. Brown, by two witnesses who came and swore that Deblois
had stated to them_ that he had been promised his pardon. A
convict of the name of Smith, and a guard of the name of
Martin both swore that Deblois had informed them that he
was to be pardoned ; and they both stated at the same time that
they would not belleve the man whose evidence the Commission-
ers were so anxious to obtain, under oath, Now, these men
could not have dreamt that, they could not have imarrined that.

Mr, Wilson.—Was not that the man that Mr Smlth had recom-
mended for pardon ?

Mr. Brown.—Cerrainly.

Mr. Macdonald.—In pages 48T and 488 of the orwmal evxdence
you will find in Mr. Brown’s own handwriting the evidence of
these two men, convict Henry Smith, and guard Martin, that
convict Deblms told them on the first day that he gave evidence
that he had been promised his pardon. Here is an officer of the.
Penitentiary who swears that this man mformed him that he was
to be pardoned; and then we have the convict Henry Smith,
whe, I am bound to. say in fairness, gives his evidence "in - very
unsatisfactory terms before the Commission, he too swears that
Deblois-told him that the Commns»wners were to get him
his pardon. . Here is. the evidence, here are two witnesses WhO;
swear to that fact. ;

Mr. Brown.—Precious witnesses ? i

Mr.. Macdonald.—I cannot speak to that ; but T can speak to
this ; Deblms was examlued by the Comunsswners after Henry
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Smith’s evidence was taken down by Mr. Brown himself; after
this; Smith and Martin had sworn that he was used again, and evi-
dence was given to shew that Mrs. Smith, the. Warden’s wife;
had'tried to bribe the witness. Althongh it was sworn bef'ore
their own faces by those two men that they would pardon him if
he spoke all he knew ; the Commissioners did not venture to ask
him if he had said so to those two men, but the attempt was.
made to make it appear that old Mrs. Smith had tried to bribe
him. Here, in the first place, are these two witnesses swearing that
Deblois had told them this; and then here are the Commission=
ers bringing up lhls man as evxdence arramst Mr leth and at-
Now add this last fact to all this evxdence——that thls man, Deb-
lois was pardoned on the recommendation of the Commissioners
in-a letter written by Mr. Brown himself| stating that he wasa
fit subject for pardon, but that he should not be informed then
of his pardon as he was at the time giving evidence before the
Commission. Now, he came out very strongly on 1st September,
1848 ; and it will be found immediately after a petition was sent
to the Governiment from Lower Canada praying for his pardon—
a petition. evidently got up somewhere “else, and' sent down to:
Lower Canada for sxrmdtmes—then the Government in the
usual form sent the peutmn back to Kingston to the Commis<
sioners to report on'it; and here is the report written by Mr.,
Brown himself.

“T am instructed by the Commissioners to state for the mf'or-

¢ mation of His Excellencv, that the . eonduct of Deblms, while:
““ in the Penitentiary, has' been very good, and that in the opin-

¢ion of the Commlsswnels, he is & fit subject for the exercise of
“ the Royal clemency.”

“In their investigation of the affairs of the Penitentiary,. the
« Commlssmnena have availed themselves, to a limited extent, of

¢ convict: evidenee, and important testxmony, adverse to the
“ management, has been gwen by several convicts; whose frene-

“ral conduct has been meritorious ; of these Deblois is one,
« The Commissioners have in conseqnencé deferred for the pre-.

¢ sent, bringing such cases under the notice of His Excellency
« the Governor General, to avoid misconstruction, or prejudice
“to the officers on their defence. Should His Excellency see fit
“to extend to Deblois the Royal pardon, the Commissioners.
“would respectfully submit whether the intimation of it might.
“not be advantageously suspended, until the officers of the
¢ Penitentiary have closed their defence.” - , ‘

- “1 have, &c., " '
ke (Slﬂmed,) GEORGE BROWN. .

¢ Secretary
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Which means simply-this: This -man was a useful witness;
here he is on 1st September giving secret evidence against Mr.
Smith, and immediately after telhng two other persons that he
has been promised his pardon by the Commissioners ; almost im-
mediately after a:petition comes.up from Mentreal praying for
the pardon of this man, and referred by the Government to the
Commissioners ; on the 7th October the answer is sent down to
the Government reporting favorably on the petition, and-addin
that the prisoner must not be yet acquainted with the fact of his
pardon ; on the 9th of October he ‘was again brought before the
Commissioners to give testimony, and in November after they
had extracted every admission from himn, and he had been kept-up
to that time under their thumb at their control and at their mercy
with the promise of pardon -held out but not granted, they dis-
missed him, * Let me recapitulate: Debluis was first sworn on
1st; September, 1848, and gave startling and tremendous evi-
dence against the character of Mr. Smith; a petition -came up
from the Government at'Montreal, asking for his'release on 14th
October. Mr. Smith swore that Deblois had told him on 1st
September (on the first day he gave evidence) that he was to be
pardoned. ‘Mr. Brown wrote to  the Government that e was a
fit subject for pardon,-but that his pardon should not be com-
municated to him then for fear of miscoustruction being'put on
it, and after he was no longer useful he was pardoned. Now, if
Mr. Brown wished to act fairly toward Mr. Smith, and wished to
obtain the evidence of this man free from undue influences he
should have let him out of the Penitentiary. If Deblois was
out of the Penitentiary before he gave his eviderice, he would
have been a free man; and ‘would have given his evidence free
from the influences and free from the bias which the hope of a
pardon, necessarily produceson him.  But no! Mr. Brown kept
him under lock and key; under his thumb, and he was led to
suppose, to believe that his pardon rested on his giving evidence
agawnst Mr. Smith: T appeal to every man of fairness” whether
Mr. Smith was not perfectly justified in believing' that the Go-
vernment influence was used in-getting up this evidence against
him, and that the Commissioners lent themselves to ‘the project
to crush him and -drivehim outof the Penitentiary with disgrace?

I am sorry that T have detained you so long. but it is a matter
of ‘grave importance both to myself and Mr. Brown; and Lhope
vou will come to the conclusion that the ¢harges I''made against:
him at the beginning of this session are no' new ones, ‘and were:
not “tramped -up by me ;- but'that they were hastily and under
great provocation repeated—the irregular reiteration of  well
founded charges brought by Mr. Smith against him, and reiterated
on former occasions in my place in'the House. © 7
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Fiftyfifih Day—Tuesday, 8rd June, 1856.

Present:—The Chairman, Messrs. Stevenson, Sanborn,
Masson, Wilson, Felton, Clarke,~17.

The Room was cleared of strangers and the Committee dehbe-
rated.

On motion of Mr. Masson the Committee adjourned at half-
past 1 o’clock, P.M., until 11 o’clock, A.M., on Thursday next.

[OCRIUEEE

Fifty-sizth Day—Thursday, 5th June, 1856.

Present :—The Chairman, Messrs. Stevenson, Sanborn, Clarke
Wilson, Masson, Felton,—7.

Minutes of the two last days’ prececdings were read and
approved.

Mr. Stevenson suomltted the following draft of a report. and
moved that it be adopted.

The Select Committee appointed to inquire and report as to
the truth of certain charges made in the course of debate, by
the Honorable John A. Macdonald, Attorney General West,
against Mr, George Brown, a Member of the House, while acting
in 1848, as a member and Secretary of the Commission ap-
pointed by Government to inquire into the condmon of the Pro-
vincial Penitentiary , :
Beg leave to report :

That in obedienceto the Order of Reference of Your Honorable
House, of 27th February last, Your Committee have fully and
carefully examined into the charges therein conained, and here-
with beg leave to submit the whole proceedings had by them,
and evidence taken before them, in counection with the subject.

Your Committee having maturely considered thesame evidence,
and diligently compared the testimony submitted to the Govern-

ment by the Penitentiary Commissioners in 1849, with the written -
testimony taken by them, are of opinion. that the testimony so
repm'ted by the said Commissioners, is not the true: testimony
given before them ; they are further of opinion that to persons,
such as the witnesses brought before Your Committee, acquainted
with the complete evidence as, really -given, it . would appear,’
that if the evidence reported by the Commissioners, was the evi-.
dence written down by their Secretary, there was a falsification
of the original testimony. But how far Mr. Brown, who con-
ducted the affairs of the Commission, and was in fact the Secre-
tary also, was to blame seperately from hls colleagaes Your,
Committee express no opinion. . .
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With reference to the subornation of perjury, and the promise
of pardon to convicts to give evidence, Your Committee find that
nearly all the witnesses, being officers of the Penitentiary, who
had given evidence in favor of Mr. Smith the Warden, were dis-
missed, and that several, who had heen dismissed * by the
Warden, were reinstated, after having glven evndence before the
Commissioners against him.

Your Con.mittee also find that two convicts Who had given evi-
dence against the Warden, were recommended for pardon by the
Pemtentlary Commissioners, soon after the close of their proceed-
ings, by letters of Mr. Brown the Secretary ; and that the pardon

of one, was recommended not to be intimated to the conviet, until

after his testimony should have been secured, and it was sworn
to by two witnesses, before the Commissioners themselves, that.
the said conviet, had made no secret of his expected pardon.

Your Committee in conclusion, have ‘to express their regret, -
that Mr. Attorney General Macdonald, althongh he had made
similar charges against Mr. Brown and the Penitentiary Commis.
sioners in 1850 and 1851, in the performance of his duty asa
member of Parliament, on information given him by one of his
constituents ; should have allowed himself,in the heat of debate,
to reiterate them, in the position he occupxed in Your Honurable
House.

The whole nevertheless humbly submitted.- e

Mr. Felton moved in- amendment to Mr, Stavenqon’s monon,
that the Committee do report to the House the followmo inlieu
thereof ;

The Commlttee to whom was referred the enqmry respectmg
the charges made by Mr. Attorney General Macdonald against
George Brown, Esquire, a member of Your Honoxa.ble House,
Beg lea.ve to report:. . - ‘

That in accordance with the instructions of Your Honorable
House, Your Committee have fully -and carefully enquired-into
the aforesaid charges, and rvspectfull} submit herewith, the whole’
of the evidence received by 1hem, in connection wnh the subJect
referred to them.

Having thus fully reported the evidence, Your Committee
do not consider themselves called upon to express any detailed

opinion, as the result of their deliberations, but they feel it never-
theless, not improper to- declare, in general terms, that while Mr.
‘Attorney General Macdenald appears to have acted under a'firm
conviction of the’ truth-of - the’ charges against Mr. Brown, and to
have been justified in so doing, by all the evidence then’ thm
his reach, yet, that the teshmony annexed to this Report, has, in
the opinion of Your Committee, ennrely failed to estabhsh the
truth of' any of these chalges agt inst Mr. Bsown. :
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Mr. Wilson proposed the following as the report in amendm‘,nt
to Mr. Felton’s amendment ;

Your Committee find, that the Commlssxonem appomted t\,
enquire into the condition of the Provincial Penitentiary, before
exhibiting any charges against. the late Warden, Mr. Smith, or
any of the officers of that Institution, determined, that “the most
“ satisfactory mode would be, to condset the investigation, in the
“ first place, in private, and after maturing their enquiries, to
“ draw up from the evidence, formal charges ag: inst any officer
« who might appear to be implicated, and furnish-him with a eopy
“ of such charges, and the testimony to sustain them ; and should
“such officer deny the allegations made to his prejudice, they
“ determined that he should have the opportunity of recalling: the
¢ witness for re-examination, or summoning such additional wit-
“ nesses as he might think proper for his de{ence they conceived
% that this mode of proceeding would be highly advantageous to
« the accused, for though the preliminary evidence would-thus be
“ taken in his absence, the benefit from having the testimony in
« writing, with time to scan every line of it, instead of cross-ex-
“ amivitg at the moment, greatly over-balanced any slight
“ disadvantage which might attend it;” which  course was
communicated to and approved of by ‘Mr. Smith. That in
pursuance of this determination, the Commissioners held a pre-
liminary, and ex parfe examination of a number of witnesses on
oath.

That upon the closing of this preliminary enquiry, Mr. Smith
was served with the extracts of it, affecting his character and con-
duct, and he was thereupon informed, that he should have “every
“ assistance in'the production of witnesses which the Commis-
“ sioners could give him, and he should be entit led to ve- produce
“ the same witnesses if he thought proper, or any other witness
“ he might think proper. That should it be found impossible to
« procure the attendance of any of the wituesses who had given
“ testimony against him, which wasngt antxcxpated the evidence
« of such pdrtles wolud be only used against him as: corroborative
testimony.”

That the examination of all the thnesses, after the prelimi-
nary enquiry, was conducted in the presence of Mr. Smith, who-
was allowed full opportunity of cross-examination. That: the
written evidence was subscribed by every witness, and before it
was sithseribed, it was read over, aloud to. each of lhem, and,
this memomndum was made to the testimony of every witness:
‘called against, and by, Mr. Smith. ‘The foregemg evidence was
“read aloud, Mr. Warden Smith declared the evndence correctly
taken down; thncas dxd the same, and smned it? .
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That after the evidence affecting Mr. Smith had been finished,
he was allowed to call any witnesses he chose in his defence, and
so extended was it, that he occupied, from the ninth to the twenty-
eighth of October, 1848, and from the tenth of November, to the
nineteenth of January following, which periods inciuded the cross-
examination of his witnessess. S

That the whole written testimony, exclusive of pape:s and
exhibits put in, and exclusive of 336 pages of the preliminary
evidence, filled one thousand pages of royal sized paper, no part
of which, hasbeen in any way falsified, altereg, or added to,since
it was signed by the witnesses, but remains as it was.

That after the whole case against, and for Mr, Smith, and other
parties accused, was closed, Mr. Brown, at the request of the
Commissioners, and with the partial assistance of some of them,
prepared a draft report, which was submitted to ail the Commis-
sioners, discussed by them, clause by clause, and modified, so as
to embody their unanimous opinions.

That in the draft report it was pointed cut, what parts of the
testimony were te be embodied in the report, as sustaining the
particular charges ; found that the whole evidence was not so
quoted, but such parts only as the Commissioners in the exercise
of their judgment, considered as necessary to sustain their finding
on the several charges. . ' _

That the report made to the Gevernment on the Commission
was the report of all the Comrissioners, and agreed te, and
adopted by them all, to whom it was competent in their discre-
tion to report their finding, with all the evidence, or with such
parts of it, as in their opinion sustained it,  or to have made
a report, without quoting the evidence at all. =~

That from the manner in which the evidence was quoted, it is
quite evidert, that it was not intended that it should be under-
stood to have been all quoted ;- that there is no evidence of Mr.
Brown, or any one else, having suborned any witness to cominit
perjury:; that the pardon of noimurderers or other convicts, was
obtained by Mr. Brown, or any one else, to induce them to give
evidence. . ;

Your Committee therefore find, . L

Firstly, That in no instance, did Mr. Brown record falsely
the evidence of witnesses examined before the said Commissioners,
nor was any évidence falsely recorded in the miatter.” - .

Secondly. That the written testimony given by witnessed. after
their eviderice was closed and subseribed, was, in no case, ltered
by Mr. Brown, or anyoneelse. - . -~ o~ 0 TR

. Thirdly. That no convict. was suborned by : Mr, Brown to
commit perjury. . = = .
Fourthly, That Mr: Brown in no instance obtained the pardon
P T
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of any murderers or convicts confined in the Pemtent:ary, to
induce them to give false evidence.
On Mr. Wilsor’s amendment being put, the Committee divided
as follows : .
Yeus: Nays :
Mr. Wilson, Mr. Felton,
Mr. Sanborn,—32. Mr. Masson,
Mr. Stevenson,
Mzr. Clarke,
The Chairman,—5.
So it passed in the negative.
On Mr. Felton’s amendment to the main motion being put,
the Committee divided as follows :
. Yea: . Nuys :
Mr. Felton,—1. Mr. Masson,
Mr. Stevenson,
Mr. Clarke,
Mr. Wilson,
Mr. Sanborn,
The Chairman, --6.
And so it passed in the negative.
Upon Mr. Stevenson’s main motion, the Committee divided as
follows::

Yeas : Nays :
Mr. Clarke, Mr. Felton,
Mr. Masson, Mr. Wilson,

Mr. Stevenson,

Mr. Sanborn,—3.

The Chairman,—4.
So it passed in the affirmative.
Ordered—That a fair copy of the foregomg Report be prepared
for presentation to the House.
The Cominittee adjourned until 9 o’cleck, A. M., to-morrow.

Fifty-seventh Day—Friday, 6th June, 1856.

Present :—The Chairman, Messrs, Wilson, Stev'ens‘on,,Clarke,

Masson, Sanborn,—86.
The Draft Report, as concurred in by the Committee, at its
last sitting, was submitted by the Chairman and approved of.-

Ordered—That the Chairman do report the same to the House.

SAMUEL PARTRIDGE, -
Clerk to the Committee.
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REPORT.

Tre SeLecr Commitree appointed by Order of Reference of
Your Honorable House, of the 27th February last, to inquire
and report as to the trath of the following charges brought by the
Hon. John A. Macdonald, Attorney General for Upper Canada,
against Mr, George Brown, a Member of the House, while acting
in 1848 as a Member and Secretary of the Commission appoint-
ed by Government to inquire into the condition of the Provin-
cial Penitentiary, viz:

First. With having recorded falsely the evidence of witnesses

examined before the said Commission.

Second. With having altered the written testimony given by

witnesses, after their evidence was closed and subscribed.

Third. With having suborned convicts to commit perjury.

Fourth. With having obtained the pardon of murderers con-

fined to the Penitentiary, to induce them to give false evi-
dence, or in words substantially to the same effect.

Bree neave To Rerorr :

That in obedience to the said Order of Reference, Your Com-
mittee have fully and carefully inquired into the said charges,
and herewith beg leave to submit the whole proceedings had by
them, and the evidence taken before them, in connection with
the subject.

Your Committee having maturely considered the said evidence,
and diligently compared the testimony submitted to the Govern-~
ment by the Penitentiary Commissioners in 1849, with the
written testimony taken by them, are of opinion that the testi-
mony so reported by the said Commissioners, is not the true
testimony given before them; they are further of opinion that
to persons, such as the witnesses brought before Your Com-
mittee, acquainted with the complete evidence, as really given,
it would appear that if the evidence reported by the Commis-
sioners was the evidence written down by their Secretary, there
was a falsification of the original testimony. But how far Mr.
Brown (who conducted the affairs -of the Commission, and was
in fact the Secretary also,) was to blame separately from his
colleagues, Your Committee express no opinion.

With reference to the subornation of perjury. and the promise
of pardon to convicts to give evidence; Your Committee find
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that nearly all the witnesses being officers of the Penitentiary,
who had given evidence in favor of Mr. Smith, the Warden,
were dismissed ; and that several who had been dismissed by the
War.len were reins'ated after baving given evidence beiore the
Commissi ners against him.

Your Committee also find that two convicts who had given
evidence against the Warden, were recommended for pardon by
the Penite tiary Cominissioners, soon after the close of their
proceedings by letters of Mr. Brown, the Secretary, and that the
pardon of one was recommended not to be intimated to the. con-
vict until aller his testimony should have been secured, and it
was sworn to by two witnesses before the Commissioners them-
selves, that the said conviet had made no secret of his expected
pardon.

Your Committee, in conclusion have to express their regret,
that Mr. Attoraey General Macdonald, although he had made
similar charges azainst Mr. Brown, and the Penitentiary Com-
missioners, in 1830 and 1851, in the performance of his duty as
a Member of Parliament, on information given him by one of
his constituents, should have allowed himself in the heat of debate
to reitzrate them, in the .osition he occupied in Your Honorable
House, ’

The whole nevertheless humbly submitted,

JAMES MOIR FERRES,
Committee Room, Chairman.
House of Assembly, -
6th June, 1856,

TORONTOQ: LOVELL AND GIBSON, mmr'xa‘s.



